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Oral evidence

Taken before the Home Affairs Committee

on Tuesday 21 November 2006

Members present:

Mr John Denham, in the Chair

Mr Richard Benyon Bob Russell
Ms Karen Buck Martin Salter
Mr James Clappison Mr Gary Streeter
Mrs Ann Cryer Mr David Winnick
Gwyn Prosser

Witnesses: Professor Dr Elspeth Guild, Senior Research Fellow, Mr Florian Geyer, Researcher, Centre for
European Policy Studies (CEPS), Mr Neil O’Brien, Director, and Mr Paul Stephenson, Head of Research,
Open Europe, gave evidence.

Q1 Chairman: Thank you very much for joining us
this morning. This is the first session of a short
inquiry that we are conducting which looks
particularly at the influence of European Union
issues on the justice and home aVairs agenda. It is
perhaps slightly unusual for this Committee as
opposed to other parliamentary committees to be
looking at European matters, but a great many
things that we regard as falling within our domestic
agenda, crime, immigration, terrorism and so on, are
now very heavily influenced by what is happening at
European Union level and we want an overview of
what is happening. You will be kicking oV the
inquiry today. Perhaps each of you would introduce
himself and herself for the record, and then I shall
say a word about how we deal with this morning’s
session.
Mr Geyer: My name is Florian Geyer. I am from
CEPS. I work with Elspeth Guild. I previously
worked at the University of Trier and also for a
lawyer for quite some time. I came originally from
Germany. I am very happy to be here today, and
thank you for the opportunity.
Professor Dr Guild: I am Professor Elspeth Guild. I
am senior policy fellow at the Centre for European
Policy Studies, a professor of law at the University
at Nijmegen and a partner of the London law firm of
Kingsley Napley. I have a specialism in judicial co-
operation in criminal matters and this year I
published a book on judicial and constitutional
challenges to the European arrest warrant.
Mr O’Brien: I am Neil O’Brien, director of the think
tank Open Europe which has been going for about a
year. We do work on everything to do with reform
of the European Union, whether it is to do with
economic policy, foreign policy and defence, the
environment, institutional reform or, in this case,
justice and home aVairs. We publish work on some
of the issues that you are looking at, particularly the
use of the passerelle and the question of dual
criminality and mutual recognition. I emphasise that
neither of us is a legal expert or even a particular
expert on justice and home aVairs, but I thank you
very much for inviting us here today.

Mr Stephenson: I am Paul Stephenson, head of
research at Open Europe. I have been specialising in
research in the justice and home aVairs field for our
organisation.

Q2 Chairman: We have four witnesses representing
two organisations and we have about an hour and
three-quarters. To make a couple of housekeeping
points, clearly we will not be able to bring in all four
of you on each question that arises. Given the two
organisations, Members will rely on you largely to
decide among yourselves which person in each
organisation might respond best to a particular
question. It will not always be possible to bring in the
witnesses from the two organisations on the same
question. Some of the questions that we have
prepared are directed at one organisation or another
simply because of the content of the evidence
submitted. I hope that at the end of the session you
will feel we have been able to cover all of your
particular angles of interest. Based on past
experience, if we try to bring in everybody on every
question it becomes slightly undisciplined and
unfocused. Having said that, I start with a couple of
fairly general questions. Prof Guild, in terms of the
work of your organisation, what do you say are its
main interests or concerns in the field of justice and
home aVairs?
Professor Dr Guild: As to our greatest concerns, we
have done a substantial amount of work which looks
at how the transition from the pre-Amsterdam to
post-Amsterdam period has taken place in respect of
moving the fields of immigration and asylum into a
framework of law created by the binding structures
of European Community law and the
transformation of judicial and police co-operation
in criminal matters still under the third pillar. In that
changing constitutional framework of the European
Union we have paid a lot of attention to the example
of Schengen. What happens when you have an
agreement between a small number of states that
become Europeanised or communitised into two
diVerent pillars? What does this do to the coherence
of the overall structure?
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Q3 Chairman: We shall go into the detail of this later
but, to pursue it, when you look at what has
happened over that period of time is your approach
to start from the existing institutional arrangements
in the European Union for decision-making, or do
you start from an assessment of the major challenges
that face European countries, like crime or
terrorism, and the eVectiveness of the challenge to
them? They are diVerent approaches.
Professor Dr Guild: We are very interested in what
actually happens. We are not expert at Member
State level on what diVerent actors in diVerent
Member States perceive to be or construct as the
particular threats at any particular moment. That
is not what we do. For instance, we look at what
governments bring to the European table as their
main concerns, what happens to those concerns
and how the policy options that are adopted in
particular at European level address or do not
address them or have adverse and unexpected
consequences in respect of the mischief which they
seek to address. We do not look at national level
at what is going on and how diVerent actors put
forward diVerent types of threats as problems; we
look at what happens when we Europeanise these
issues.

Q4 Chairman: Mr O’Brien, I invite you to pursue
a similar line of thought.
Mr O’Brien: The angle from which we approach
this is to look at whether or not the measures that
are being adopted at the moment at European level
are proportionate to the challenges that they seek
to address and the likely political consequences of
doing these things. One of the reasons this is a very
timely inquiry is that this is a fast-moving, dynamic
area. All of these things are being done with
relatively little public understanding at the
moment. This is a very good opportunity to
address the point. Perhaps one would characterise
our position on these issues in the following three
ways: first, a belief that the attempt to harmonise
Member States’ legal systems strikes at the heart of
democratic questions about control of the balance
between security and liberties, which are issues that
we tend to think of as being quite vital in terms of
having national parliamentary control and public
accountability. Second, one of the other things that
we have talked about a bit in our evidence is the
view that in the European Union one thing tends
to lead to another and there is a lot of spill-over
from one decision which often creates pressure for
harmonisation further down the road. The third
matter in which we have a fundamental interest is
the whole question of majority voting about which
we are quite sceptical. Philosophically, we believe
in the European Union based on co-operation
rather than majority voting and if something is of
general interest in most Member States it will be
agreed through consensus.

Q5 Chairman: In terms of the UK’s overall
approach, is it fair to say that the British
Government over the years has been quite keen to
participate in specific measures like the European

arrest warrant but unenthusiastic about holding
powers? It has not been wildly keen on passerelle
and bringing all of this stuV into European
decision-making. We have not joined Schengen.
Perhaps I may ask each of you, not for a detailed
policy answer, but the approach that the UK
Government has taken. Is it your view that
Britain’s own security and anti-crime measures are
more eVective because of its relatively
unenthusiastic approach or that it has weakened its
ability to tackle problems in this country and at
European level by not being more fully engaged in
the European Union project, if you like?
Professor Dr Guild: It would be incorrect to say
that the UK Government has been unenthusiastic
about mutual recognition in the field of judicial co-
operation in criminal and police matters. It was the
UK Government in Tampere that very strongly
pushed for this, and it has been very much a UK
project.

Q6 Chairman: As an alternative to harmonisation?
Professor Dr Guild: Definitely as an alternative to
harmonisation and maintaining judicial co-
operation in criminal matters under the third pillar.
But the UK did not ask for an opt-out under the
third pillar; it asked for an opt-out under the first
pillar in relation to immigration and asylum. It has
chosen to go into asylum and stay out of
immigration, but it never sought an opt-out on
judicial co-operation on criminal matters and
policing. Mutual recognition would have been a
good basis and that would have been the moment
to do it. The UK has also reached agreement to opt
into the whole of Schengen which relates to judicial
co-operation in criminal matters and policing. It is
excluded only from the immigration and asylum
and border control part of it. I think we can say
that the UK has been quite an enthusiastic
consumer of judicial co-operation in criminal
matters via mutual recognition at the moment.
Whether or not that addresses particular security
concerns in the UK is a political and policing
decision made at the highest level with full
understanding, but I am sure that you will be
taking evidence from the Minister on that matter.
Mr O’Brien: I would agree with some of that. I do
not believe that the UK has been totally
unenthusiastic about these issues. Broadly, it
believes that a piecemeal approach is right and it
should opt into things in which it is interested and
avoid those things which it considers undesirable.
Insofar as the Government has been cautious, I
believe that that approach is right. In some ways I
would have argued for greater caution about some
of these matters. As the European Scrutiny
Committee has argued, in particular giving up the
principle of dual criminality was done quickly and
too lightly. While I believe that a piecemeal
approach is right, I think that in some ways the
Government should be more cautious about some
of these matters.
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Q7 Mr Benyon: I want to talk about The Hague
programme. I would be grateful if one member of
each organisation could respond in relation to how
the third pillar is working. In your view what are the
major problems to be solved in tackling crime at EU
level? What approaches do you feel work well and
where are the obstacles in the way of eVective
action?
Mr Geyer: We are still in the initial period of the
whole measures becoming applicable in day-to-day
work. When we look at some of the measures on
which we have data, for example the European
arrest warrant—how many have been issued and the
times required under the system for surrender of
suspects of one Member State to another—we can
see that there are positive outcomes which help to
speed up procedures. When we look at Eurojust we
can see that they are taking a down-to-earth,
practical approach to helping judicial authorities in
the Member States to co-ordinate themselves. We
mention in our evidence the cases that have been
referred to Eurojust. The annual report of Eurojust
explains very nicely diVerent cases that have been
dealt with and from that we can see that it is an
added value. For example, in one case a search
needed to be conducted in two Member States. It
was a Friday afternoon. The case was transferred to
Eurojust in order to organise an urgent search in
another Member State which eVectively was done at
midday on Saturday. Within 24 hours Eurojust
managed to organise a search in two diVerent
jurisdictions on diVerent sites with the help of the
judicial authorities of the Member States. That
clearly points out that there is an added value in
European judicial and police co-operation. I do not
deny that there are some obstacles connected with
the European arrest warrant particularly in
connection with Eurojust, but there are also
problems that derive from the decision-making
process and institutional questions. One of the main
concerns is that as long as measures are taken at the
European level that are not implemented on a
national level the whole system is likely to go no
further.

Q8 Chairman: Such as?
Mr Geyer: This was visible in many decisions taken
by the council. For example, there was seen to be a
need to strengthen Europol and there were protocols
to amend the convention that established Europol.
Those date back to 2000, 2002 and 2003. On many
occasions Member State governments agreed that
they needed to speed it up and ratify those protocols
to strengthen Europol and make it more eVective,
but it has not been done until now. As far as we can
see, that will be possible only in 2007. Clearly, it
shows that Europe can make proposals but it is the
Member States that have to implement them. When
they are not willing to do so it is a major obstacle
to proceeding in this policy area.

Q9 Bob Russell: What was it that Europol could not
do that Interpol was doing?
Mr Geyer: In relation to our evidence or the
protocols?

Q10 Chairman: Interpol has existed as a means of
international police co-operation for some time.
Why has there been a concentration on developing
Europol which at best appears to be a subset of what
Interpol already does?
Mr Geyer: Interpol and Europol are quite diVerent
in the tasks they perform. Europol as now
constructed mainly processes and relays
information between the police authorities of
diVerent Member States. Europol analyses and
processes the information whereas Interpol, apart
from the fact that it has 186 contracting states and
so is an international organisation completely
outside the European frame, has many more
operational duties concerning information
processing and giving information to police
authorities in the Member States. As soon as
Europol was conceived there were already thoughts
about developing it further, as is being done by the
protocols, to allow it not only to process
information but to send its oYcials to Member
States in joint investigative teams to help co-
ordinate at Member State level. That is one thing
that Interpol is not allowed to do.

Q11 Mr Benyon: Can you remember the original
question?
Mr O’Brien: In terms of increasing the eVectiveness
of security across the European Union, the way
forward is really more about informal and formal
police co-operation than about further legislation.
I am not convinced by the kind of arguments that
are made by Commissioner Frattini who has asked
rhetorically, “Are we going to wait for more bombs
to go oV before we legislate?” I believe that that is
very much overdone. Most of the pending
legislation is more about the side of the equation
to do with the rights of the individual than that
concerned with security and eVectiveness. For
example, pending legislation on the admissibility of
evidence is thought to be more likely to move the
balance between liberty and security towards
individual rights; that is, to make convictions
probably more diYcult. There seems to be a
consensus building up in this matter, at least in the
academic literature. Certainly, one argument often
made in Brussels is that we have legislated on the
security side and now we need to legislate far more
on individual rights to balance it, whereas my
approach is that if we are initially cautious about
what we legislate for at European level in terms of
enforcement and we have, say, a more limited
version of the European arrest warrant, it is less
necessary to legislate to try to harmonise on the
rights of the individual.

Q12 Mr Benyon: That leads me to my next question
to CEPS. We are having a debate in this country
on the balance between security and freedom. In
relation to what Mr O’Brien has just said, where
does CEPS feel that debate is moving in the
European context? You have said that security
cannot be achieved without securing fundamental
rights and guaranteeing true judicial control and
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the rule of law. Do you believe that action needs
to be taken to support either side of that
balancing act?
Professor Dr Guild: We have done a substantial
amount of analysis of the question of balance as
between freedom and security. In a very large
project called Challenge, which we co-ordinate with
23 universities across the European Union, we have
come very much to support the position taken by
the former UN Commissioner for Human Rights,
Mary Robinson, that the principle we seek to
defend is freedom and that security is a tool within
the rule of law to achieve freedom, including
fundamental rights. To look at it as a form of
balancing, adding a bit of salt here and some
pepper there, is not helpful in terms of how we
conceptualise one of the fundamental principles of
a liberal democracy.

Q13 Mr Streeter: Moving on to practical co-
operation between Member States and some of the
organisations that have been set up to implement
that co-operation—Eurojust, Europol and
presumably others—can you give me a sense of the
scale of these bodies? Are we talking about three
men and a dog or 400 people sitting behind
expensive desks? Do you believe that the legal basis
for these organisations is currently suYcient? Are
these organisations working well in practice?
Mr Geyer: If I may deal with the first part of the
question and consider how these institutions work,
Europol has grown from quite a small number of
oYcials to around 540 to 550 people situated in The
Hague. It is quite big although in European terms
maybe it is not the biggest. Eurojust is a very small
unit comprising just 25 members sent by Member
States: justices, magistrates or senior police
oYcials. Eurojust members are not allowed to have
assistants. Some national members of Eurojust
have managed to have two or three assistants, but
there are just 25 in the core. It is supported by a
little secretariat, but its number is really reduced.
Given the reduced number the work done by
Eurojust is quite considerable. There is also the
European Judicial Network situated within
Eurojust which has only a secretariat. It is a
network of 253 contact points in the diVerent
Member States, with one in Malta and 56 in Italy.
This is co-ordinated in Europe by only a small
number and eVectively it is manned by national
staV working in the European Judicial Network.

Q14 Mr Streeter: Are they working well?
Mr Geyer: I think that more could still be done.
Eurojust itself says that it has the capability and
possibility to go further but it cannot work when
no cases are referred to it. This is another matter
that I want to highlight. It is similar to the
approach that we cannot agree at European level
to implement legislation to provide security if
Member States do not want to transpose it into
national law. There is a similar question in relation
to Eurojust which exists because of cases that are
referred to it. When cases are not referred Eurojust
cannot work. Apart from the 500 additional cases

arising in 2005, it says that it has the capability and
capacity to deal with more but it is not able on its
own to instigate this work.
Mr O’Brien: My answer will be short because I
have not published any work on this yet. Broadly
speaking, I support the Government’s caution in
this area for a variety of reasons, in part because
of the rapid expansion of these institutions, in part
because of the continuing pressure for them to be
able to take part in national police investigations
and in part because of bodies like Europol being
itself raided in an anti-corruption investigation a
couple of years ago. If you have those kinds of
problems caution is definitely the order of the day.

Q15 Mr Streeter: How far do you think the
European Union’s JHA programme can be
achieved through practical co-operation alone, or
do we need to develop common legislative
solutions?
Mr O’Brien: I do not believe that we need to go
much further down the road to try to legislate for
these things. If anything, what we need is a
rebalancing. De facto, during the implementation
of measures like the European arrest warrant we
have already seen that when Member States have
legislated in haste they have subsequently, in
implementing these matters at national level,
repented at leisure and made various carve-outs. In
some ways I think that we should try to go further
in the direction of re-establishing the principle of
dual criminality. We are concerned that if the law
is not changed at some stage someone will be
extradited for something that is not a crime
in this country. There will then
be a real problem and pressure for further
harmonisation, and both of those would be bad.
Mr Geyer: I think it depends on how far we want
to go and what we regard as our goals. If we think
that there is added value in practical policing but
also judicial co-operation and that crime, terrorism
and all the other matters do not stop at the border,
and if we want to try to find better and faster
solutions to crime prevention and prosecution,
from that starting point we ask the question: what
are the tools that we want to use?

Q16 Mr Streeter: Presumably, your organisation
would like the full-blown EU integration
approach?
Professor Dr Guild: We certainly would not go that
far. We are very sensitive to the historical and
cultural diVerences in criminal law in particular as
expressed within Member States. We very much
support the principle contained in Article 151 of the
EC treaty that cultural diversity is one of the great
strengths of the European Union. We do not see it
as necessary to go down the route of harmonisation
of either substantive criminal law or procedural
law. However, we see that mutual recognition as a
principle results in very serious questions being
asked about the treatment of the defendant. As a
citizen the defendant is entitled to a proper defence.
That leads us towards the question of
approximation and in which fields one must then
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discuss approximation if the use of mutual
recognition privileges prosecution and provides
nothing in respect of the rights of the defence.

Q17 Mr Streeter: You have mentioned in passing
the reluctance of Member States to implement
agreed legislation. Do you have any bright ideas as
to what can be done about that? How can we
overcome the reluctance to implement agreed
measures?
Mr O’Brien: I am not convinced that it is
necessarily a good thing for us always to be trying
to force people to implement measures in a
standardised way. That comes about partly because
we try to implement legislation in a very centralised
way. The European response is a classic example
of this. If one allows greater flexibility in the
legislation one has a lesser problem with Member
States trying informally not to implement these
matters.
Professor Dr Guild: If it is said that what a Member
State signs must be implemented and that it will be
automatically and directly eVective as EU law is
under the first pillar that Member State will be a
little more careful about what it signs up to because
it will have to implement it. What we have seen in
Schengen and all the intergovernmental venues is
Member States agreeing to sign up to things that
they do not really like because they do not want to
insult the French or Germans and then they do not
get serious about it. If one wants to be serious
about one’s legislation it must be given binding
eVect.

Q18 Ms Buck: Mr O’Brien, do you see any
practical advantages in mutual recognition, or are
you absolutely on the other side of the fence?
Mr O’Brien: I believe that if we can very tightly
constrain the scope of it there are some advantages.
I would describe myself as being cautious rather
than completely against it.

Q19 Ms Buck: What would the advantages be?
Mr O’Brien: The matter that is always adduced is
greater speed in the process, the classic case being
that of Hussain Osman, but people often make the
case for giving up dual criminality in terms of the
pace of these things. I believe that that is
misconceived, because if you have the right kinds
of forms and procedures in place and it is done as
a judicial decision, as we do under the European
arrest warrant, rather than a political decision,
there is no reason why questions of dual criminality
cannot be factored into the legal decision made by
a judge and for the process to be just as quick as
it otherwise would be but with greater safeguards,
for example that a person does not end up being
extradited for something that is not a crime in his
own country. That argument is often over-egged.
Mr Stephenson: Mutual recognition is very
beneficial only in terms of speeding up the process
if we are talking about ideas on which everyone can
agree. For example, it may be that all Member
States can agree on what constitutes the oVence of
armed robbery. When one gets into areas such as

murder where there is no agreed definition—for
example, in some Member States euthanasia and
abortion would be considered murder—to force
mutual recognition on Member States is not
necessarily helpful or beneficial.
Mr O’Brien: As a result of the example referred to
by Mr Stephenson, Estonia, Greece, France and
Slovenia have given up trying to reach a common
view on swindling, racketeering and extortion.
Belgium has eVectively tried to opt out of the part
of it to do with murder, and the whole question of
attempts at crimes and participation in them have
been opted out of by Ireland and Estonia.

Q20 Ms Buck: How does Professor Guild respond
to that point? Do you see disadvantages in the
abolition of dual criminality and, if so, what are
they?
Professor Dr Guild: I start by saying that there is
nothing inimical in the British Government
abolishing the idea of double criminality. We are
very strong supporters of the International
Criminal Court. We have created international
crimes which will be adjudicated at the
International Criminal Court in The Hague. We do
not see the necessity to harmonise the elements of
those crimes. Within the International Criminal
Court treaty we have the crime of aggression which
is not something on which we are very clear at this
point. The question is: how do we do this? The
problem is one of not being too ambitious. If we
see a real need for approximation of crimes we need
to go down that route. I certainly agree with my
colleagues Mr O’Brien and Mr Stephenson that
mutual recognition raises an awful lot of fears and
concerns in this area as it plays out in practice. I
do not see how those will be put to bed without
limiting the field within which the principle applies.

Q21 Ms Buck: I think you are choosing your words
carefully. Does that imply that they are unjustified
fears or that they are real problems?
Professor Dr Guild: Both are included. There are
some that are probably unjustified. People may say
that some of my concerns are unjustified; in other
cases there seems to be a much wider acceptance
of the justification. The problem is the principle. It
permits both to take place.

Q22 Ms Buck: In the context of the advantages and
disadvantages, how eVective do you think the
European arrest warrant has been in practice?
Mr Geyer: We have the figures in the written
evidence. Two sets of figures have been made public
at the meeting of the Home AVairs Council in
Brussels in June. There have been 1,526 people
arrested on the basis of European arrest warrants
and 1,295 have been surrendered eVectively. That
is the number of warrants issued and those
arrested. The time that is now required to surrender
people has reduced from nine months under the old
regime of intergovernmental mutual assistance in
criminal matters to 30–40 days. It is even lower
when the person arrested consents to the surrender,
which is often the case. Sometimes he will be
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surrendered to his own country or whatever. I think
it has now come down to 13 days. The average time
for a consented surrender is 13 days. Another set
of figures has been provided to illustrate that
eVectiveness is improving. As of September 2004
653 persons had been arrested and only 104
surrendered. That was at the very beginning of the
system becoming practical. Within one year it has
increased 10 times.

Q23 Chairman: Referring to dual criminality, it can
work both ways, can it not? The age of consent in
this country is 16, so it is against the law for an
adult man to sleep with a female under the age of
16. I believe that in some EU countries the age of
consent is as low as 12. Surely, one of the
advantages of abolishing dual criminality is that if
somebody from one of those Member States comes
here and breaks the law we will be able to extradite
that individual to face trial even though the act
would not be a crime in that country. Do you
accept that, Mr O’Brien?
Mr O’Brien: This works in an asymmetric way. The
appealing thing about it is that you can change the
way it is implemented in the UK unilaterally
without having to consult other Member States,
because as long as it remains under the third pillar
there is no question of the commission challenging
the way we deal with it under national legislation.
The idea of having a negative list of oVences for
which we would not extradite people from this
country which was discussed in the six months
during 2001 when it was being drawn up is the way
to go. The fundamental point is that this rests on
the consent of all the other Member States and if
one country says that the UK has abused the
process by having particular provisions other
Member States might retaliate.

Q24 Chairman: My fundamental point is that there
is an obvious fear that somebody could be
extradited from this country to another state for a
matter which was not a crime here. The advantage
is that we could extradite people from other
countries under precisely the same circumstances;
otherwise, we face the situation of saying that we
cannot do anything about it?
Mr O’Brien: That is the logic of doing this, but I
am saying that the position is not quite
symmetrical.

Q25 Mr Clappison: Professor Guild, in your view
do concerns about diVerent standards in criminal
justice systems and attempts to introduce minimum
standards as the commission proposes stem from
evidence of practical problems within the UK, or
is it part of a wider view of the principle? If it is
the former, what are the practical problems?
Professor Dr Guild: We have substantial problems
in having consistent and coherent criminal justice
systems that protect the defence and ensure
eVective application of prosecution procedural
rules in almost all Member States. We know this
because there is not a single Member State that has
not appeared before the European Court of Human

Rights on the Article 6 due process provisions
within the past five years. We know that there are
continuing problems. We have the perennial
problem of delay in Italy; it takes for ever and a
day to get a criminal prosecution to a conclusion.
A series of questions has arisen in other Member
States. We have had substantial concerns in both
the Netherlands and Germany about the
admissibility in court of evidence provided by
intelligence services.

Q26 Mr Clappison: Can you give us one example
of a practical problem in the United Kingdom?
Professor Dr. Guild: Are you referring to the
criminal justice system in general?

Q27 Mr Clappison: I am asking for an example that
would warrant what has been proposed. What are
the minimum standards? You have mentioned the
diVerent practices in other countries, but what are
the problems here?
Professor Dr. Guild: What do I put forward as a
particular problem in the criminal justice system
that would warrant the application here of
minimum standards? The UK is certainly not
immune to cases being brought against it in the
European Court of Human Rights under Article 6.
I am just trying to think of a recent example.

Q28 Mr Clappison: For example, in relation to
binding over orders, which are pathetically small
fry in the scale of things, the United Kingdom has
been taken before the European court under the
European Convention on Human Rights. There is
an outstanding judgment in that area. This is all
very small stuV and it can be put right in the
ECHR anyway.
Professor Dr. Guild: The European Court of
Human Rights has said that it does not want to be
a court of final resort for all cases arising in the
Member States. It has said on a number of
occasions that it does not consider itself to be the
equivalent of some kind of supra-constitutional
court. The UK does not come out well in a number
of cases involving pre-trial detention and various
aspects along those lines, and certainly we have
more questions about pre-charge detention, which
is a very hard question at the moment, and the
extent to which the length of time of pre-charge
detention is taken into account.

Q29 Mr Clappison: The fact is that all of this is
dealt with under the Bail Act, is it not? Very careful
consideration is given by judges as to whether or
not the Bail Act should operate. Do you say that
there is a problem with the Bail Act which has been
in force for a good number of years?
Professor Dr. Guild: I do not think that this is the
inquiry in which one should be looking at the
specifics of the Bail Act.
Mr Clappison: That governs pre-trial detention of
which complaint is made.
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Q30 Chairman: This is of interest to the Committee.
We are part of a parliament which has recently
resolved on a 28-day period of pre-charge
detention, which this Committee unanimously
supported in a report produced last summer. We
are aware that in other European countries there is
an entirely diVerent procedure which involves
people being locked up for a great deal longer
before they ever get to trial. It happens here but
legally the procedure is diVerent. There is perhaps
nervousness about the idea of bringing in common
standards. For example, would it mean that we
would not have been able to take the decision that
we took last year on pre-trial detention? What is
on the agenda here in practical terms? If it is all
minor stuV it does not matter; if it goes to the heart
of our ability to take a decision like that then it is
very important.
Professor Dr Guild: We can consider the politically
very sensitive case of pre-trial detention which
appears to be coming back on the agenda, if I
understand what the Minister said on the Today
programme. Leaving that aside, as we know there
are a number of civil liberties organisations in the
United Kingdom, including Liberty, which are
uncertain as to whether or not the existing
legislation on 28 days is compatible with the
European Convention on Human Rights, and
undoubtedly that will be challenged before the
European Court of Human Rights. If one talks
about minimum standards and the ability to take
a decision, do we want to withdraw from the
European Convention on Human Rights? That was
a matter raised by the previous government
consistently but the current one has ensured that
that is now incorporated in the mechanisms within
which the United Kingdom works. If the European
Court of Human Rights finds that the 28 days are
inadequate and requires further safeguards in
respect of bail will we say that those common
standards are a bad idea and have interfered with
democratic procedures? This is not a problem that
starts at EU level; it is part of the process of
participating in European structures which infringe
on sovereignty.

Q31 Mr Clappison: Do you agree that
harmonisation of the whole of the criminal law
would be a huge undertaking and would mean a
big change to our system? What problems do you
believe mutual recognition, as opposed to
harmonisation, poses for the common law system
in this country?
Professor Dr Guild: The biggest problem of mutual
recognition is the fact that in the end what it does
is excite distrust, because as my colleagues Mr
O’Brien and Mr Stephenson have mentioned you
do not know what underlies it; you do not have a
sense of confidence that if you hand over one of
your citizens you know what will happen to that
individual and can be confident that he will be tried
in accordance with a set of rules which have been
commonly agreed for oVences which society here
accepts ought to be regarded as oVences. Whilst in
the first instance it appears to be a good solution

and one can paper over the issue of mutual
recognition, in the end the problem is that it
destroys the mutual trust which is at the heart of
making it work at all.

Q32 Mr Clappison: You have made a connection
between recognition and the problem of mutual
trust, or mutual mistrust as you have put it to us.
Can you give practical examples of problems that
might occur in the UK and at EU level through
lack of mutual trust?
Professor Dr Guild: I believe that the Chairman has
already provided a particularly good example: the
age of consent. That is a very sensitive issue that
impinges on the question of what is childhood.
Society’s tremendous fears about the concept of
paedophilia and incorrect allocation provide the
clearest example of where the problems are likely
to arise.

Q33 Mr Clappison: I should like to turn to Mr
O’Brien and Mr Stephenson. In your memorandum
you quote the House of Lords Committee which
commented on the EU proposal to harmonise the
rights of suspects in custody, which we have just
been talking about. You say that “if this proposal is
passed it could be impossible to stop the ‘creeping
competence’ of the Commission” and it could lead
to the “incremental unification of criminal
procedures throughout the EU”. What is your view
on that?
Mr O’Brien: The reason why that is true and the
Government is right to be very cautious about this
is that this has been done without a proper legal
base. The whole supposed legal base for the
decision on procedural rights is a “logical
deduction” from the principle of mutual
recognition. The appealing argument that one
needs basic standards if one is to have mutual
recognition is being used in a slightly bogus way.
There is no evidence that the commission looked at
the practical problems of mutual recognition before
it proposed this piece of legislation. Quite often in
its logic it talks about better ECHR compliance.
The problem is that Member States are ECHR
compliant in diVerent ways. The real world
problems with mutual recognition are things like
the extraction of evidence by the use of torture and
so on particularly in high-profile cases to do with
terrorism. I refer to the Ramda case. But the
framework decision on procedural rights does not
deal with any of those cases or questions to do with
terrorism and national security. None of the things
in it really addresses the practical problems that
exist; it really uses a sledgehammer to miss a nut
in that sense. There are certainly practical things
that can be done. I would never dismiss the idea
that everyone should be able to have a translator
if these matters are being conducted in another
country but that is said in the absence of a firm
treaty base for it.
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Q34 Mr Clappison: From your answer I get the
flavour that you see some competence creep in this.
One is trying to remedy a small problem and it is
moving by stages to something bigger and bigger
in terms of competence.
Mr O’Brien: If you let the commission legislate
purely oV the back of the line under the current
treaty about other necessary measures to increase
confidence in the system it will be able to legislate
on more or less anything. I would be very sceptical
about letting it go down that route.

Q35 Mr Clappison: It is a bit of an adventure for it?
Mr O’Brien: Yes; it is testing how far it can push it.

Q36 Mr Clappison: I turn to Professor Guild again.
What is your view on competence creep?
Professor Dr Guild: I think the first thing to bear
in mind is that the commission does not legislate;
it is the council that legislates in conjunction with
the parliament. All the commission does is put
forward a proposal.
Mr Streeter: That is like saying that the Civil
Service is the only body that can make a decision.

Q37 Mr Clappison: Lord knows it actually does!
Professor Dr Guild: If one has given powers of
delegated legislation as widely as has been done in
this country it is not surprising that in some
quarters there are complaints about the Civil
Service actually legislating. We do not have that
degree of legislative power being given to the
commission in the context of the European
domain.
Mr Geyer: In a way, this leads immediately to the
problem. First, the commission does not legislate;
it is the council and parliament that legislate. On
the other hand, Member States are reluctant to
move. The problem with the third pillar is that it
is more in the hands of the council and the
parliament is only consulted and left outside. One
of our concerns, which is shared by all others
involved in this, is that if we want to proceed police
co-operation must come out of the third pillar of
the EU treaty and be moved to a structure with
institutional safeguards that allow for more
participation by the parliament.

Q38 Gwyn Prosser: Continuing with the problems
of third pillar decision-making, do you want to
spell it out a little further? What are your main
concerns about what you would consider to be
deficiencies of pillar decision-making in terms of
home aVairs and justice?
Mr Geyer: One of the biggest problems in the whole
field is that decision-makers are not clear as to
where they want to go. Therefore, there is a big
concern about giving too much power to Brussels
and the commission. This results in leaving it in the
third pillar structure where we have unanimity so
that in the end it is for Member States to decide
whether or not they want it and, if they agree, they
have to implement it. On the other hand, it falls
mainly within the decision-making framework of
the council, which means that governments decide.

The European Court of Justice is left out but that
is also because Member States want it to be out.
The European Parliament is left out because
governments want it to be left out. At the same
time, we complain that governments make the
decisions. That leads me back to something I said
at the beginning. If we are sure where and how we
want to go we should find the proper tools to do
it. The passerelle clause which was discussed in the
council some weeks ago would be one of the
solutions to try to move some aspects of the EU
governmental structure—it does not have to be all
of them—into the first pillar, which is the
community structure that allows for proper
European Parliament participation and for a higher
standard of judicial control by the European Court
of Justice. Again, that was stopped by some
Member States, mainly Germany which said that
it would hamper its constitutional aims during its
presidency, but we do not know if that was really
the issue for Germany.
Mr Stephenson: In terms of increasing
parliamentary control rather than increasing the
power of the European Parliament over these
issues, perhaps it would be better for Member
States to reform their processes within national
parliaments to give them more ability to scrutinise
this sort of legislation. Another easy way to
increase transparency is that at the moment in JHA
meetings there are no cameras; they are conducted
behind closed doors. That would be one beneficial
step. The commission argues that at the moment
the main problem is that proposals are being
blocked and there is a need to move to QMV to
push through these measures. But it does not
acknowledge that the problem is not necessarily the
system but the proposals being put forward: they
are too ambitious and some of the measures cause
constitutional problems for certain Member States,
Germany being an example. I believe that if the will
is there and the measure appears to be appropriate
it will get through. The European arrest warrant
was agreed in a little over six months, so it can be
done. The problem is not necessarily the system but
that the proposals go too far.

Q39 Gwyn Prosser: The argument advanced by the
Home OYce is that the problems of third pillar
decisions are more to do with the content of the
decisions being sought rather than the process and
autonomy. Do you argue against that?
Professor Dr Guild: The Home OYce has been a
great supporter of the third pillar; it is something
in which we have invested quite heavily. It may be
a tool whose time has come to an end. One cannot
expect to have binding—perhaps less but better
quality—legislation which has eVect and is
acceptable within Member States if one wants it to
be done on the basis of a gentlemen’s agreement in
an intergovernmental setting. That will not lead to
the kind of results that one wants. On the one hand,
the Home OYce wants results; on the other, it does
not want the mechanism by which to get them.
There comes a point at which one has to say that
one wants fewer but better quality results.



3591913001 Page Type [O] 28-03-07 12:04:50 Pag Table: COENEW PPSysB Unit: PAG2

Home Affairs Committee: Evidence Ev 9

21 November 2006 Professor Dr Elspeth Guild, Mr Florian Geyer, Mr Neil O’Brien and Mr Paul Stephenson

Q40 Bob Russell: Mr Stephenson, you say in your
written evidence that under the passerelle criminal
laws would be passed through parliament as
secondary legislation and would not receive full
scrutiny. Can you give specific examples of the kind
of provision that you feel may be subject to this
new procedure?
Mr Stephenson: The commission gives examples in
its memorandum of measures that it wants to be
passed if the passerelle is used. One of the examples
is the procedural rights framework decision giving
suspects rights in custody, that is, a right to an
interpreter and to legal advice. Another example is
a measure to harmonise crimes of racism and
xenophobia across the EU which I contend could
be quite controversial in this country given the
great debate that we had on the Racial and
Religious Hatred Bill earlier this year. The original
proposal would contradict some of the
amendments won in the UK Parliament. If one
assumed that that Bill had not come before the UK
Parliament and it was proposed at EU level we
could assume that the Government would probably
sign up to it because it would be largely in line with
its thinking. By the time the British public got to
hear about the Bill it might be going through the
European Parliament or Council of Ministers, but
it would be much more diYcult for them to
influence the outcome of the legislation. I think that
that shows quite a shift from the national level and
a reduction in democratic accountability in relation
to these measures.

Q41 Bob Russell: What would be the implication
for the United Kingdom of the implantation of the
passerelle clauses in terms of national sovereignty
and parliamentary scrutiny? In your view what
would be the likely public reaction, let alone
parliamentary reaction, within the UK to such a
change?
Professor Dr Guild: That is an interesting question.
If we start by asking what the public’s reaction
would be, I think it would depend very much on
how it was explained and to what extent the
decision was justified. I believe that the decision is
very justifiable on the basis that it is evident we
would have better considered and more legitimate
legislation if we used the passerelle and moved
judicial co-operation on criminal matters into the
first pillar.

Q42 Bob Russell: Would it be understood and
appreciated by a Daily Mail reader?
Professor Dr Guild: Whether or not it would be
appreciated by a Daily Mail reader, it could be
presented in diVerent ways. One could present it as
a massive loss of sovereignty and handing over of
the Crown jewels to Brussels. On the other hand,
one could make the much fairer argument that this
would actually ensure that what we are adopting
and agreeing to at European level would receive
scrutiny by the European Parliament and also by
national parliaments and would be better

legislation and under greater control than what
currently happens under the third pillar. I believe
that the Daily Mail reader might like it.

Q43 Bob Russell: Mr O’Brien, you have said that
the opt-in is not as eVective as the veto and also
that majority voting would cause problems for the
UK legal system. Why do you believe that to be
the case?
Mr O’Brien: There are a number of pieces of
outstanding legislation that we are currently
blocking under the third pillar. One is the
procedural rights directive because we are unhappy
with the idea that, for example, every single person
who is arrested would get an A4 piece of paper
setting out his rights under European law.
Therefore, in relation to all of the controversial
measures that we are currently blocking, given that
we are already negotiating on them, we have
already opted into them and so would not be able
to veto them. There is also the broader question as
to why the opt-in is not as eVective as the veto, the
problem being that we have to opt in at the start
of the process of drawing up legislation. We have
always done that; we have never opted in at the end
of the process, although that theoretically exists as
an option. Normally, the problem within the
European Union is not that there is some kind of
catastrophic result in the council where one is
horribly turned over but that one signs up for
something that one quite likes in principle but as
it goes through the council it is changed in ways
that one does not particularly like. If one is in a
non-veto situation there is not a lot that can be
done about it. All too often we have to cobble
together a face-saving deal that we are not
particularly happy about but we can live with,
whereas if there is a veto there is much greater
influence because every single Member State has to
be squared. One then has a better ability to steer
these things in the desired direction. As to the point
about greater scrutiny by the European Parliament,
we can have greater transparency in Europe but if
we move this to the first pillar there will be far less
control by parliamentarians in the UK. All these
things will go through as secondary legislation
which raises all kinds of other questions. The
European Court of Justice will get jurisdiction in
this area for the first time. That causes a real
problem. The commission has already sent out a
paper saying that all the Member States are in
violation of the framework directive on the
European arrest warrant. At the moment Member
States are free to ignore these matters, but if they
are moved to the first pillar they will be sued
because it does not agree with the way that these
matters have been implemented. We will create a
problem for ourselves. There are other knock-on
consequences, for example external competence.
Perhaps one wants to sign an extradition treaty
with someone outside the European Union, but one
cannot do it any more because there will be implied
external competence if these matter are moved to
the first pillar. As soon as one thinks about moving
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these things over it balloons into a series of
diVerent questions and problems. I believe that the
Government is right to be very cautious about it.

Q44 Bob Russell: Mr O’Brien has given a detailed
response to a very short question. Looking at this
end of the table, do the witnesses agree with that?
Professor Dr Guild: I want to be fair to Mr O’Brien.
Either one wants an eVective system that works or
one does not, but one cannot argue for an eVective
system when it is in one’s interests and an
ineVective system when it is not. We have to make
choices. It does not seem to me to be tenable to
present both simultaneously. As to the veto, I think
that it is a mistake to present the council as some
kind of external body in which the UK has no say.
The UK and UKREP have been extremely active
through COREPER in the council. We are highly
regarded as extremely eVective negotiators at EU
level in relation to legislation, so it seems a bit
disingenuous to present the council as somehow
frustrating the UK’s interests.

Q45 Mr Winnick: In reply to Mr Russell Professor
Guild mentioned public reaction in the UK. Do
you accept that there remains a great deal of
hostility in the United Kingdom to all matters
concerning Brussels?
Professor Dr Guild: It is very diYcult for me as a
jurist to answer a question that ought to be posed
to a political scientist. My colleagues are infinitely
better placed to look at public opinion and analyse
it in depth. This is not my field.
Chairman: It is perfectly fair for you to pass on that
question.

Q46 Mr Winnick: Perhaps the reason is the fear,
justified or otherwise—we all have our own views
round this table—that increasingly Brussels wants
to take over much of what has been for centuries
the role of the British Parliament and that national
sovereignty is constantly being undermined?
Professor Dr Guild: I certainly agree with you that
we see national sovereignty migrating. I am not
sure that it is migrating outside the United
Kingdom; I think that it is migrating among
various issues. Whereas in 1992 there was a very
strong consensus that national sovereignty was
invested around the territorial borders of the
United Kingdom, we have seen a gradual move
away from that position over the past 10 years.
However, we have seen an alternative move where
we have invested a lot of the concept of sovereignty
in the protection of our social benefits, so we see
the idea of keeping foreigners out of our social
benefits as a fundamental part of our national
sovereignty. We have now invested sovereignty in
that sense. The UK has always invested very
heavily its idea of sovereignty in the field of
defence, and I do not see any dramatic change in
that at the moment. But I believe there is an
extremely interesting question about where
sovereignty lies and how it is expressing itself. I
believe that it is right to follow this with great
interest and a certain degree of anxious scrutiny at

the moment. Are we investing the right of
sovereignty of the state in those issues that we think
are the most important ones, and do we want to be
investing sovereignty in those areas?

Q47 Mr Winnick: Does Mr O’Brien or Mr
Stephenson have any comment to make on that?
Mr Stephenson: I will give a very short answer. I
think that you have hit the nail on the head.
People’s concerns about the European Union,
which are very real, are driven by a fear of being
outvoted on these issues. If we can move Europe in
the direction of co-operation rather than majority
voting we can help to allay those concerns and
move towards an EU with which people can be
happy.

Q48 Mr Streeter: We have just heard that moving
JHA to the first pillar may have all kinds of other
consequences. To help me form a judgment on the
issue, what do you say is the worst thing that has
happened to the UK apart from the fact that it is
not as eVective a system as it might be? What is the
worst thing that we are suVering right now as a
result of JHA being in the third pillar?
Professor Dr Guild: It seems to me that the biggest
concern here is the question of the rights of British
citizens in a system where they are subject to an
arrest warrant and can be transferred somewhere
else and what their procedural rights will be. We
are talking about train-spotters in Greece. It is all
to do with the question whether our citizens are
getting a fair crack of the whip abroad. I believe
that to be a very serious and important concern.

Q49 Chairman: If we move into the first tier by a
new treaty or the passerelle, or by a mechanism that
shifts it more centrally to the European Union, can
we look at the question of the competence of the
commission in terms of being able to propose
legislation or take the initiative? In this Parliament
we have probably had more than 10 attempts to
legislate in this area in the past 15 years without
necessarily coming up with a wholly satisfactory
system. The European Commission has produced
a document about the rights of refugees which
would, if it had been in a position to push it
through, have taken away one of the major things
that we have done for some time: the ability to
detain a refugee who we think might otherwise
abscond. The right to do that would be removed.
Is that not a sign that when it does attempt to draw
up policy in these areas the commission is either
reluctant to do so or is incapable of drawing on the
practical experience of national governments and
parliaments that have looked at these issues in
great detail?
Professor Dr Guild: I have watched from close
quarters how the commission goes about putting
together a proposal for legislation, and some is
more and some is less eVective. For example, there
was a proposal withdrawn in 1999 to extend the
right of the free movement of services. There are
proposals put forward by the commission which
the UK Government regards as extremely
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favourably, not least the infamous Bolkestein
directive on service provision. The UK was
extremely pleased with the proposal to move the
place where control of a service provider takes
place from the place where the service is provided
to the country of origin of the service provider.
Other Member States were wildly unhappy about
that and in the end the UK lost on that one. The
UK does not always lose, and it certainly has a very
good record. It is not fair to say that the
commission produces proposals which fail to reflect
the experience and knowledge of the Member
States. What may happen is that in finding a
compromise between the diVerent positions of
diVerent Member States on specific aspects of a
proposal some Member States may feel that there
are positions that they do not like. It is then a
question of negotiating and it goes to the council.

Q50 Chairman: In the circumstances where a
matter is proceeding and people do not like it both
the commission and our own minister have
suggested that if the passerelle clauses are
implemented there could be an emergency brake—
the same concept as in the constitution—and the
matter could be referred to the council. Professor
Guild, should we regard that as an adequate
safeguard against the concerns about sovereignty
and domestic policy that you have heard from the
Committee?
Professor Dr Guild: In answering your question, the
starting point is: what is adequate? If absolute
control over where sovereignty will be invested is
the fundamental concern nothing will ever be
adequate. One must always reach a compromise if
one wants common legislation at EU level. The UK
Government has always taken the position that the
benefits of participating in the system outweigh the
disadvantages of having to compromise with the
others, because we all seem to be doing a lot better
working together certainly in terms of economy
and one thing and another than otherwise.
Therefore, in that system there will always be a
question about how to compromise and find the
best result with which everyone can live. Would it
be more diYcult to do that in the first pillar than
the third pillar? I certainly hope that it would be
more diYcult to reach poor compromises purely
because Member States do not think that they ever
have to implement them. The problem to do with
the European arrest warrant and diVerential
implementation is not a sign of success; it is a sign
of failure. If we had perhaps a less ambitious
European arrest warrant which had wider support
it would be easier to have it implemented in a
common and consistent manner.

Q51 Chairman: Your colleague has given us good
evidence that the European arrest warrant is
working eVectively, in that it is speeding up
extraditions. This morning we have not received
any evidence that despite these national
reservations and concerns—the fact that there are
anomalies and all the rest of it—there is a serious
problem of criminals across Europe not being dealt

with and apprehended because of problems with
the European arrest warrant. Do you think that we
would be in a stronger position had the European
arrest warrant been passed into British law through
secondary legislation in the House of Commons
rather than the extremely lengthy and contentious
parliamentary process required to get it through? If
we had a process whereby it went through
following an hour and a half’s debate in each
House it might have been a neater piece of
European legislation, but would people really have
been happier with it? Would there be any less
crime?
Professor Dr Guild: This is a question absolutely
for the police chiefs. Did I not just read some
statistics that reveal crime is dropping dramatically
in the UK? Leaving that aside, there is a procedural
problem in a number of Member States. If one
considers Denmark or the Netherlands, there is a
system whereby a mandate is given by the
parliament to the minister in respect of negotiations
on a piece of legislation at European level. The
minister is constrained by that mandate and must
fulfil it as part of a parliamentary procedure. If the
UK wishes to push to ex post facto control of what
the minister has agreed it will always be
disadvantaged in respect of EU law. If one pushes
the discussion to the front end one will have better
parliamentary control over what the UK is
prepared to agree to.

Q52 Chairman: Mr O’Brien, from your point of
view would an emergency brake be a suYcient
safeguard?
Mr O’Brien: It strikes me that there are two
questions here. One is whether these kinds of
safeguards, like the emergency brake, will be
incorporated into this. It is not clear that that will
happen because the passerelle says that one can
make adjustments only to the voting procedures,
not the question of an emergency brake. Certainly,
one will lose things that were in the European
constitution safeguards, for example in relation to
“serious cross-border crimes”. The more
substantive point is whether the emergency brake
is enough. It seems to me that it is not. People do
occasionally try to present this as being “as good
as a veto”. It seems to me that if that were so there
would be no point in doing it; logically, it must be
weaker in some sense. We could have an interesting
discussion about the circumstances in which it
might not be possible to pull the emergency brake,
but the point is not just that this matter is in a
“crunch” situation where there is a vote and one
must veto something or get out voted; the point is
about one’s ability to shape legislation because of
the threat of the veto. This is not just about
creating a threat that we might get out voters in a
grand slam way but about reducing our ability to
influence legislation that we do want to see
introduced.

Q53 Chairman: In a very polite way Professor
Guild suggested to us that the problems in Britain
is that we have chosen to allow a minister to go oV
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and agree things behind our backs and do not bring
him before Parliament, as some other Member
States do, to question him about what is sought to
be achieved. We do not hold them to account
adequately when they come back and scrutinise the
legislation until it is far too late. Mr O’Brien, your
organisation is about greater transparency and
accountability. To what extent could we overcome
some of your concerns if this Parliament and other
national parliaments were much better organised to
keep tighter control over what ministers did,
insisted on the right to scrutinise legislation at a
much earlier stage and possibly had some formal
veto powers themselves rather than just the
European Parliament having democratic
accountability?
Mr O’Brien: I have to declare an interest insofar as
we are very strongly in favour of Parliament having
exactly those kinds of powers more generally. I am
not sure that it would completely allay our
concerns; they would remain. However, just on the
merits I think that it should happen. We have
written a long pamphlet calling for the UK
Parliament’s European Committees to have the
same kind of powers that the Finnish, Danish and
Swedish Parliaments have. They have very good
powers which help to promote a better national
debate and increase scrutiny and accountability.
That is something in which I am very strongly in
favour.

Q54 Chairman: Professor Guild, do you believe
that national parliaments should play a bigger role
generally in the European processes? A lot of the
discussion about the constitution in particular was
about the European Parliament having a clearer
role. When I heard parliamentarians discuss the
European arrest warrant my impression was that
the national debates had been very similar in each
Member State but it was too late to influence the
process.
Professor Dr Guild: If we really believe that
diversity is the great strength of the European
Union national parliaments have a tremendously
important role to play. The work of your
Committee and the House of Lords Committee is
tremendously important in this field. It allows for
discussion and debate around issues. I think that a
strengthening of your role is tremendously
important in the legitimacy of what happens at
European level. That is absolutely the way forward.

Q55 Mr Streeter: I have questions about what I
term variable geometry and the recent trend for
some countries within the EU to do things together
but not all of them. I have in mind Schengen,
obviously, and the more recent Prüm Convention.
What do you think are the implications for the UK
and EU if this trend continues?
Mr Geyer: I believe that the most visible of those
agreements is the Prüm Treaty which was signed in
May of last year initially by seven Member States:
the Benelux states, Spain, France, Austria and
Germany. I believe that this treaty will come into
force on 26 November in Germany, Luxembourg

and Austria. After that procedure it will be applied.
It is very interesting to note that it starts to attract
other Member States to follow this path. According
to information on the German presidency website,
11 Member States have shown interest in joining in
the Prüm Treaty, and Italy has already signed it.
Looking only at that, one may think that it is a
good thing that an avant-garde group goes ahead
and then others think it is a good measure and they
want to join in. On the other hand, we are quite
critical about this approach. We do not believe that
it is comparable with the time when the Schengen
Convention was agreed upon in 1985 and
implemented in 1990. At that time the European
area had not gone so far in the field of justice and
home aVairs, so in a way one could justify it in
order to establish the internal market and abolish
borders. There was a little group that went ahead
and then became a success story, and maybe
Schengen could be looked at from that point of
view. But in 2005 after we have had the treaty and
all these issues have been incorporated into the
European system and this is already dealt with on a
European level there is a fear about an avant-garde
group that does not even follow the lines of the
treaty. It is foreseen that there can be enhanced co-
operation allowed for by the treaty, but it is only
as a last resort, and it needs eight Member States
and must be within the procedure. The commission
must be informed and the council must agree upon
it, but if they do it completely outside and say,
“Let’s work together and do similar things but on
our terms”, that is the danger that we see. It might
pre-design and shape certain structures, procedures
and practical questions. They then say that it is
only for Europe’s good and then force it on the
others because they have shown that it works and
they have thought about it, although it is a
mechanism that applies only to them. A fear of the
UK and other Member States is that they are on
the outside and have no possibility of influencing
it by practical means.
Mr O’Brien: I agree with quite a lot of that. In
general, I believe that the future of the European
Union is about flexibility and groups of countries
in ad hoc ways doing what they want to do. I
completely agree with Mr Geyer about the need to
ensure legally that those things are not done in such
a way that they can be used to put pressure on
other Member States either to participate or not.
It is important that any kind of enhanced co-
operation, as it is called in the jargon, remains
open. For example, if the UK wants to join
something like Frontex it is not stopped from doing
so as a sort of punishment for not being in other
things. We want flexibility but clear guidelines as
to how that is used.

Q56 Martin Salter: Mr O’Brien, EU enlargement
has been predictably contentious. In a few weeks’
time Bulgaria and Romania will be admitted as
Members of the EU. In your view what are the
implications of enlargement for justice and home
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aVairs issues, including the impact of labour
migration and confidence in the justice systems in
Bulgaria and Romania?
Mr O’Brien: To answer the second part of that, the
introduction of new countries into the union,
Romania, Bulgaria and probably Croatia fairly
shortly, sharpens the question about mutual
recognition because—I do not make a chauvinistic
point because their own governments acknowledge
this—a lot of these countries have serious problems
with their legal systems. One point that the
commission’s monitoring reports on Croatia, for
example, keep flagging up is very serious problems
with politicisation and corruption in the judiciary.
One wants to make sure one does not end up in a
situation where the weakest Member States are
used as the base from which to launch various
politicised and otherwise ropey actions. It basically
increases the tension at the heart of it.
Mr Stephenson: As to labour migration, the
position is quite clear. Once these countries join the
EU there is very little that can be done to limit the
numbers of people who want to take advantage of
their right to free movement across the union. As
the UK Government is trying to do, it can limit the
number of people who can come here and work
legally for a UK company, but it cannot limit the
number of people who want to come and work here
as self-employed; it cannot limit the number of
people being posted here by Romanian companies
to work as employees of those companies in the
UK. The amount of controls that can be put in
place is very limited. There is some danger that by
putting in place controls on the number of people
who come here to work you will stop the people
who will come here and contribute to the UK
economy, whereas because of recent legislation,
such as the EU free movement directive which
came into force in April of this year, we are unable
to restrict the free movement of people such as
criminals; we are unable to deport criminals from
other Member States from the UK if they commit
a crime here, or stop them from re-entering the UK
afterwards. Those are the issues that we should be
attempting to address rather than necessarily
stopping people from coming to work in the UK.

Q57 Martin Salter: How does that fit in with the
creation of Frontex and rapid intervention teams
when the real controls seem to be fairly weak and
limited? There seems to be a bit of a dichotomy.
Mr O’Brien: In a sense, those two things do not
really fit together at all. In practice the controls on
the free movement of people are very limited. To
sharpen the point that my colleague made, I believe
it is pretty extraordinary that we have the Prime
Minister at PMQs in the summer saying that
anyone who comes here from another country and
commits a crime should be automatically deported
and three days later the House signs into law the
free movement directive which prevents the UK
from doing exactly that. That is a real example of
the left hand/right hand. I believe that the free
movement directive, particularly the points about
non-automatic expulsion of people who have

committed an imprisonable oVence, has to be
revisited at some point. About a month ago the
Home OYce said that it had stopped trying to
deport people who are in UK prisons from other
EU Member States because it has lost so many
court cases on the point. That is a real problem and
something that we need to revisit.

Q58 Martin Salter: What sanctions are available to
a Member State’s judicial system? Basically, does
the sentence have to be served in the country where
the crime is committed? Is there an ability to deport
at the end of the sentence, or has the UK lost that
as a result of what it has signed?
Mr O’Brien: We certainly cannot stop people
coming back.
Mr Stephenson: If people consent they may be
deported, but I can clarify that for you. There is
an attempt to agree something called the European
enforcement order to speed up deportations across
the EU but that is being blocked at the moment in
the council.

Q59 Martin Salter: As a broader issue, in your view
what are the political and legal consequences of the
fact that the UK has chosen to participate only
partially in EU migration law?
Professor Dr Guild: In the enlargement and with
the accession of Bulgaria and Romania we now
have seven Member States who have said that they
will place no restrictions on the free movement of
workers from Bulgaria and Romania from 1
December 2007. Finland was the first. We have a
number of other 2004 Member States. Sweden has
also come in and Italy has indicated that it will do
so as well. I suspect that Romanians are more likely
to move to Italy to find work than to the UK. In
respect of expulsion, British nationals are endlessly
committing crimes elsewhere on holiday. British
young men have a tendency to commit the same
crimes again and again on the Costa del Sol with
tremendous regularity, and we think it is a jolly
good idea that they should pay the fines or serve
prison sentences and should be able to go back and
not be deported. Why should they not be able to
go on holiday again? This is not one way. We are
in a reciprocal system. Our citizens benefit
enormously. How many people in the UK now own
a property in another Member State? How many
people spend their holidays abroad? Of course they
get involved in various activities which are
considered to be criminal acts in those Member
States and are convicted and serve prison sentences.
Do we think that for that reason they should be
expelled and sent back here? Do we not think that
they should continue to be entitled to enjoy the
benefits of the internal markets?
Chairman: According to your nuanced view, we
take people’s passports away before big football
tournaments. It is quite extraordinary. You could
say that we should have a preventative approach
to stop somebody going to another country
because he has committed crimes in this country
and we are worried that he might go somewhere
and commit crimes during a football tournament.
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We do not take the view that our own citizens
should be able to travel at will if we think that they
have a record of criminal behaviour.
Mr Clappison: I have experience of this. It is highly
embarrassing for an innocent, law-abiding British
citizen to go to a country where football fans or
any other hooligans have misbehaved and find that
his country has been trashed by people like that.

Q60 Chairman: We do not necessarily think that
this unqualified reciprocation is the right principle.
Professor Dr Guild: There is a whole series of
agreements in EU Member States regarding
football supporters and their right to move and
restrictions on that right reached at EU level. This
is not a unilateral UK restriction on the movement
of supporters. There are serious questions about
the extent to which it is proportionate, but this is
certainly not a field that I want to enter into. At
EU level the UK has argued very strongly for full
freedom of movement rights for all British citizens.
Therefore, the Government has not seen fit to
pursue at EU level restrictions that we may
personally think ought to be placed on some
people.
Mr Geyer: I also think that football hooliganism
is a specific topic and is also dealt with by certain
legislation at European level. Every Member State
does it as an exception to the rule. In this case we
agree that there should not be free movement of
people. It is not that the free movement directive
does not allow governments to deport or expel. It
is possible to restrict re-entry, so it is not the case
that it would open up everything, but the crime or
public security threat must be of a certain kind and
level. Not every insult or criminal behaviour or
misdemeanour would lead to such a reaction. For
certain crimes there is, as before, the possibility of
restricting and expelling individuals.

Q61 Martin Salter: How do you feel about
organised neo-Nazi groups being able to travel
across Europe to attend each other’s rallies,
because often they have the same membership as
organised groups of football hooligans? I argue
that it is not just football about which we need to
be concerned. Belgium has an annual meeting for
such groups at a place called Diksmuide. Some of
the worst football supporters in Europe are from
Feyenoord in Holland which I understand does not
operate such a rigorous system as that in Britain.
I very much support what the Chairman said. We
do not regard this as an exception that proves the
rule but it is commonsense and part of being a good
neighbour to our European partners not to export
some of our problems.
Professor Dr Guild: We are perhaps straying a bit
into the question of the right of freedom of speech
and the right of freedom of assembly versus the due
duty of states to place restrictions on those
freedoms in certain circumstances as set out in the
European Convention on Human Rights and our
understanding of that. Once we get into specifics
perhaps we need to move into expertise in that field.

Q62 Chairman: I want to ask a question similar to
that raised by Mr Streeter in the field of criminal
justice. Immigration is an area where the UK is
participating only partially in some of the
European agreements. Can you point to a specific
example of how this country’s own interests have
not been well served by the decision to be a partial
participator in European Union decision-making
structures as opposed to being a full member of
Schengen and so on?
Professor Dr Guild: Absolutely. The classic
example, which I raised with your colleagues in the
House of Lords recently, is our decision not to join
in the directive on rights of long-term resident
third-country nationals. Under that directive a
third-country non-EU national who has lived and
worked lawfully in a Member State for five years
has the right to seek work and exercise economic
activity in other Member States. By refusing to
enter into that directive the UK has prevented
third-country nationals living here—US citizens,
Australians, Indian nationals and so on who have
been here for five years—from moving to take up
appointments with companies in other EU Member
States. They are stuck with the work permit scheme
which may or may not enable them to further their
careers or to get experience that they want in
another Member State. Therefore, our third
country nationals are blocked here, whereas
everybody else’s can move around. It also makes
our third country nationals infinitely less attractive
as employees to multinational companies that
require their staV to have experience in a number
of diVerent Member States. Part of the population
here is, therefore, in a highly disadvantaged
position compared with third country nationals in
other Member States; and that also has
consequences for our businesses, because UK
businesses cannot send third country nationals to
other Member States with the same facility as other
Member States. That is just one example.

Q63 Chairman: That is a very specific, clear case.
Mr O’Brien, what do you say?
Mr O’Brien: I make two points. First, if this is the
most serious problem that we encounter as a result
of not being full participants in this area, in terms
of the calculation of costs and benefits that would
not be a clincher for me. Second, there is a flip side
to what has been said. A lot of diVerent Member
States have regularised the position of a very large
numbers of people from third countries in recent
years, and that is a trend which seems set to
continue because of the pressure that pushes
migration across the Mediterranean. If one got rid
of that rule all of the people whose position had
been regularised in these other countries would also
be free to come to the UK. If you think about the
way that that debate is playing out in the US along
the border with Mexico, that is a very controversial
idea. We are talking of hundreds of thousands of
people being given the right to travel around within
the Schengen zone.
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Chairman: That little exchange encapsulates some
of the issues that we will pursue in our inquiry in
the months ahead. I thank all of the witness very
much. In this first session all of you have been

tremendously helpful in setting the scene. I know
that Professor Guild flew in early this morning—I
do not know whether Mr Geyer did so as well—
but we thank you for making the eVort to come.
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Q64 Chairman: Good afternoon, gentlemen. Thank
you very much indeed for coming. It is something of
a record, I suspect, to give evidence to two
parliamentary select committees in the same day, Mr
Faull, but thank you very much indeed for coming.
This is, as you know, a formal evidence session
though we have had an extremely good two days in
Brussels meeting colleagues of yours and Members
of the European Parliament and some of the NGOs.
You probably know that this is the first time the
Home AVairs Select Committee rather than one of
the European scrutiny committees has looked at the
influence of the EU on home aVairs policy, and
indeed everyone is saying to us that this is a good
time to do so and it certainly strikes us that
European Union influence is growing considerably,
whatever the decision-making procedures, so
hopefully our final report will be of use to the
Parliament in the UK. I wonder if I could ask each of
you to introduce yourselves for the record and then I
will open up the questioning.
Mr Faull: Thank you. Good afternoon. Jonathan
Faull, Director-General of Justice, Freedom and
Security at the European Commission.
Mr Soreca: Good afternoon. I am Luigi Soreca,
Head of the Unit in the same Directorate-General.

Q65 Chairman: Thank you very much indeed. What
we would like to start by doing is exploring some of
the background to the proposals that the
Commission has made in changing decision-making
structures on justice and home aVairs, particularly
criminal justice issues. Is there a case for saying that
there is undue emphasis placed at the moment by the
Commission on the adoption of legislation rather
than the development of practical co-operation in
policing and judicial co-operation? Can you
highlight areas where in your view we simply cannot
move forward eVectively just by practical co-
operation and must have legislation?
Mr Faull: There is certainly a considerable place for
practical co-operation and a lot of that goes on.
Where we do believe that legislation is necessary is
where across 25 (very soon 27) countries there needs
to be a common set of rules so that people know
precisely what they have to do so that citizens know
what the law is. We do not have a vast body of
legislation, for two reasons, first because this is still
a relatively new area of the Union’s activity, and,
secondly, because it is not an area where legislation
is the only answer. We do not legislate for the sake

of legislating. We propose legislation, or Member
States indeed in this area may also propose
legislation, where it seems to be the best response.

Q66 Chairman: Could you be a bit more specific
about the areas where you think that is most
pressing?
Mr Faull: To give an example of what has been done,
the European Arrest Warrant was considered to be
something necessary. It could really only be done
properly by legislation. It is not something that can
be done by informal co-operation, obviously,
between police forces across Europe. It is also
necessary to bear in mind the need for the balance
which has to be struck at all times between law
enforcement measures and the necessary protection
of the rights of the individuals concerned, and that
sometimes has to be done by legislation as well.
Another example from a more recent period is data
retention for telecommunications and computer
information. If we want our police forces across
Europe to have access to or at least to know that
there is available information to which they may
need access in carrying out their investigations into
terrorism or other forms of serious crime, that
cannot be done by informal operational co-
operation. It requires some rules and we have the
mechanisms in the European Community in that
case to lay down those rules for all the Member
States.

Q67 Chairman: Whenever we have asked the same
question about legislation, everyone at least starts by
talking about the European Arrest Warrant. The
European Arrest Warrant is there, it is in place, it is
working and it was done in the existing system of
legislation within the European Union. I think the
Commission was very positive about the Finnish
Presidency proposing the use of the passerelle to
bring some of these matters into the First Pillar.
Why, given that something as big and as important
as the European Arrest Warrant is in place and
through our existing procedures, has the
Commission wanted to push towards this more
streamlined system of decision-making?
Mr Faull: Frankly, without drawing simplistic
inferences from timing, it is no coincidence that the
European Arrest Warrant was adopted very shortly
after the terrorist attacks in Washington and New
York on September 11 2001. It is the only example,
frankly, of legislation of that importance which was
enacted relatively quickly and a lot of people
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believed that without 9/11 it would not have been
adopted that quickly. Some cynics have gone so far
as to say that we might still be talking about it today.
One important contrast, to illustrate my point, is
that with a similar piece of legislation concerning
something called the European Evidence Warrant,
which provides for the transmission of evidence
from one jurisdiction to another in cases of
investigation of terrorism or other serious cross-
border crimes from one Member State to another in
the European Union. We had always considered
that to be the inseparable accompaniment to the
European Arrest Warrant. You surrender people
from one place to another. You should also, without
much more diYculty, put in place, we thought, a
system for the surrender of evidence, the
transmission of evidence from one place to another
so that the law enforcement and judicial mechanisms
that we all have can work properly. I have to say that
the European Evidence Warrant took years to enact
and when it was finally enacted earlier this year it
was legislation with many extremely welcome
principles but accompanied by many exceptions,
exemptions and derogations for Member States to
keep their own particular procedures in place at the
same time. It is therefore legislation of less good
quality, it is more diYcult to apply for judges, for
practitioners, and we think it is less eVective than it
could be and that it should be. Those examples I
think show that without the pressure of external
events which concentrate minds, including the minds
of the legislators, but with the rather cumbersome
system of law-making that we have at the moment
for Third Pillar issues, we end up with legislation
which is slow to enact, laborious and sometimes of
less good quality than it should be.

Q68 Chairman: I will come to the issue of
eVectiveness in a moment, if I may, but the
implication of what you say is that if the decisions
were taken in the First Pillar you would get better
quality legislation but possibly a considerable
number of countries would have to go without the
various qualifications and reservations that they
have got into the European Evidence Warrant at the
moment. Could you explain, because I am still a bit
of a beginner in this, first, why you believe that
changing the decision-making procedure to QMV
would produce better quality legislation, and,
secondly, what are the sorts of things that national
parliaments and national governments would have
to give up and why you feel that the Member States
would feel happier with the outcome? The
implication is that at the moment everyone has got
the bit that they wanted to protect, in the future they
will not have the bit that they want to protect but
everybody should be happier about it. It is not
obvious why that should be the outcome.
Mr Faull: No, people would not necessarily have to
give up things they hold dear. They would have to
make perhaps a greater eVort to persuade the others
why it is necessary to do so, but one should not
necessarily be defensive about these things. If there
are good reasons why something which has worked
well at national level should be preserved, or indeed

even extended to the others, I think a self-confident
negotiator should be able to bring that about. Even
with the unanimity system we have at the moment it
is rare, very rare in fact, for one Member State alone
to be isolated on a particular issue. Among 27
countries we have a very wide variety of views, but
the move from the Third Pillar to the First Pillar
would not entail only getting rid of unanimity,
getting rid of the veto. It would also bring the
European Parliament more into the picture, which
would not necessarily, by the way, speed things up
because I am not saying that the First Pillar process
is necessarily terribly quick. Complex legislation
involving 27 countries and several European
institutions is bound to take time, but the scrutiny
that the European Parliament brings to bear on the
issues before it, the debates between Member States
in the Council, the accountability that ministers
representing their states in the Council have to you
in national parliaments, all of that should produce,
it seems to us, a better mix of eVectiveness and
accountability than the one we have now.

Q69 Chairman: It might be invidious to ask you to
name countries in your position, but you must have
had in mind that certain countries have put certain
reservations into the European Evidence Warrant
which complicate the system and make it more
diYcult to operate. Can you at least give examples to
us, so that we understand the process, of the sorts of
reservations that countries have got into the final
version of the European Evidence Warrant that
really you think in operational and legal terms we
would be better to have done without?
Mr Faull: One of the big issues in this area of policy
generally is the question of dual criminality: should a
particular oVence be characterised as a crime in both
countries for something to happen between them,
for the person to be surrendered under the arrest
warrant or the evidence under the evidence warrant?
The way we have tackled it, and it is very diYcult
because we do not want to set about harmonising
criminal law, I do not think you would want us to do
that and, whatever people believe, we do not want to
do that because we would be doing it for centuries
and failing no doubt, is that we take each national
criminal law system as it is but we have to face the
problem that people define even crimes with similar
names and similar characteristics diVerently.
Murder in one place is not exactly the same as
murder in another, so what do you do? What we
have done is draw up a catalogue of certain agreed
very serious crimes, and Member States agree that
for those crimes, whatever the diVerences between
their national legal systems, they will surrender
people under the arrest warrant. When it came to the
evidence warrant we had enormous diYculty with
one Member State, a rather large Member State, and
I am not going to name names exactly, which wanted
to retain a certain element of dual criminality by
saying, “I will not surrender evidence regarding an
alleged crime to another Member State unless the
facts give rise to a crime in my legal system as well”,
and we had to give way and compromise in order to
get that Member State to agree, when everybody else
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had agreed at the end of the day to the evidence
warrant, for the thing to go forward. Another issue
which is terribly important and raises an issue at the
heart of the whole European endeavour in this field
is where there is a certain lack of trust between
Member States which causes one or more of them to
insist on a final fundamental rights-based check on
what is asked of it by another Member State so that,
instead of an automatic surrender of evidence to
another Member State, the country asked to provide
the evidence would look at the facts of the case and
carry out a human rights check essentially. We have
a case of that too written into the legislation for one
country only.

Q70 Chairman: Can I move on to the question of
eVectiveness? The extent to which the type of
example that you have given is a practical problem
is surely only where, as a result, crimes go
uninvestigated and unpunished and criminals go
free. It is not clear, reading the Commission’s
evaluation of the Hague Programme documents
generally that the Commission is able to evaluate
what is actually happening on the ground in terms of
our overall eVectiveness in bringing criminals to
justice as opposed to evaluating how well this or that
piece of legislation has been transposed into national
law. Do you think that when the Commission is
looking at policy in this area it has a suYcient grip
on the real world problems that lie behind the whole
debate or is there a danger that it takes too formal
and legalistic approach in trying to have common
approaches across the Union?
Mr Faull: We are conscious of that perception and
perhaps of that danger and we do everything we can
to make sure that we have as many facts and as much
analysis as we can available to us before embarking
upon the road to legislation. We do not propose
legislation unless and until we have carried out a full
impact assessment. That impact assessment requires
detailed contact with the Member States, with
practitioners, with all sorts of organisations active in
whatever the field may be and it is not until we have
persuaded ourselves and others within the
Commission system that this is the path we need to
follow that we propose legislation. Is it always
absolutely perfect? There are diVerent views on that.
All I can say is that, knowing the complexity of the
area across 25 (soon 27) countries, we make every
possible eVort to do that. The next stage, of course,
is making sure that what we have put in place once
the Council has enacted legislation is being
implemented eVectively on the ground, and that is
why we attach considerable importance to
evaluation. We do not have in the Third Pillar field
the normal enforcement tools at our disposal of
infringement proceedings, let alone the best possible
enforcement tool of creating rules which individuals
then go out and have enforced themselves in the
courts, but we are very attached to evaluation of
what we have done to see whether it has worked,
whether it was cast in the right way, whether it needs
to be changed in any way, and you will have seen in
our papers that we are setting up a rather

comprehensive evaluation system on all that we have
done so far in the Third Pillar to check that it is
working properly.

Q71 Chairman: On the European Arrest Warrant, it
has been put to us by several people that possibly no
country has exactly put the European Arrest
Warrant into national legislation in the way that was
implied by the directive. However, it is easier to find
out, as far as I can see, the Commission’s view on
whether countries have put it into international law
correctly or whether they have had unwelcome
reservations and exclusions and so on than whether
there is a major problem of significant numbers of
people avoiding extradition because of the diVerent
quirks of national legislation. In the evaluation you
are going to do are you going to give us more of that
latter type of hard number counting information as
opposed to legal analysis?
Mr Faull: Absolutely as much as we can but we are
at the mercy of the Member States who have to give
us this information. I say “have to”. There is no legal
obligation to do so. We depend on their goodwill,
and indeed the legal professions insofar as they can,
in letting us know precisely what is happening on the
ground. We want to know that and whatever we can
find out we will divulge more generally. It is very
much in our interests to do so. Whoever said that it
has not been implemented properly anywhere
sounds a little harsh.

Q72 Chairman: Or “absolutely fully”, I think it was.
Mr Faull: Okay, “absolutely fully”. Perhaps
“absolutely fully” is a hard test to meet, but we
already know of some very significant cases in which
it has worked and it has been used and it has brought
extradition times, to use the old—

Q73 Chairman: If I can just interrupt, that is my
point in a sense. It appears to be working even
though a purist might say, “It has not been
implemented in the most eYcient manner because
there are countries that have got diVerent exclusions
and will not allow their citizens to be extradited for
this or that purpose”. It does not look in practice as
though those anomalies create a major problem for
the European Union’s aim of freedom, security
and justice.
Mr Faull: We know what has happened. We do not
necessarily know, and this sounds a bit
Rumsfeldian, what has not happened. We do not
know what we do not know, and these are early
days. It is quite true that in many countries the
previous constitutional bar on extraditing one’s own
nationals was a very serious problem, and we have
seen litigation and we are now seeing constitutional
amendments in countries in order to be able to
implement the framework decision properly
because, let us face it, it was finally adopted in rather
a hurry after 9/11, even though it had been in
gestation for some time. To repeat, we will publish
all the information we can possibly get We have
something called the “scoreboard plus” which is
essentially naming and not necessarily blaming; it
might be naming and praising, but we will name
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Member States showing precisely what has
happened. To illustrate and to answer your question
more clearly, if it is diYcult for a Member State still,
because it has not completed internal constitutional
changes, to extradite its own nationals then, if the
early cases that we can point to as successes
concerned non-nationals, so much the better. What
we do not know yet is how many cases are being
delayed or have gone wrong because of the
diYculties. So far the story is a reasonably positive
one, much better than it would be without the
framework decision at all.

Q74 Mrs Dean: Can I turn to police co-operation?
There are a significant number of EU bodies which
now exist to facilitate practical co-operation
between Member States’ police forces. What types
of crime are they unable to tackle eVectively at the
moment and do you think there are areas which
require harmonisation rather than practical co-
operation?
Mr Faull: There are areas where we think that some
legislation is needed. For example, we believe that
Europol, the European police organisation, could be
more eYcient, could be more eVective, if the current
system on which it is based, a series of conventions
requiring ratification, were replaced by a fully
fledged legislative system. We are proposing that
that be done, and again we believe that it would be
done more eVectively, more accountably, better in
short, if it were done on the traditional European
Community basis of qualified majority voting in the
Council, involvement of the Parliament and
adjudication by the Court. There are other items of
legislation, and I will choose two categories, one
already in the system but going through slowly, and
the second still to be introduced. We have
legislation, for example, within the Council system
but, frankly, bogged down there on racism and
xenophobia and on minimum procedural
guarantees for suspects and defendants. We believe
that both of those issues are important. We believe
they are important not because there are Member
States which do not take racism and xenophobia
seriously or do not take defendant or suspects’ rights
seriously, but because we believe that the European
interest would be served and European law would be
better enforced if there were a common minimum set
of rules across all Member States. That would
enhance the confidence that European citizens
should feel in their diVerent legal systems. Then,
looking ahead, we have agreed at the highest level,
at the European Council level in the EU, adopted
something called the principle of availability which
means that information held in one Member State to
which the law enforcement authorities in that
Member State would have access should be made
available to the law enforcement authorities in other
Member States on the same terms as the national law
enforcement authorities would have to satisfy to
have access. That is easy enough to say is a principle;
it is hard to work out in practice. What do you do
about DNA databases? What do you do about other
forms of database, of which there are very many now
being collected all over Europe? All of that needs to

be worked out in practice. It is very important. The
law enforcement people all tell us how important it
is for their work in investigating serious crimes and
their work in investigating terrorism, not only in
Europe but we hear from our American friends and
others further abroad that they would love to be in
on any advances we make in these areas as well. It is
not easy. There are very important data protection
issues to be sorted out in each case. Again, it would
be better if we could embark upon those legislative
projects on the basis of qualified majority voting,
involvement of the European Parliament and
adjudication by the Court of Justice at the end of
the day.

Q75 Mrs Dean: Could you describe to us the
diVerence between Europol and Interpol and what is
the potential for co-operation between the two
bodies?
Mr Faull: Interpol is a universal international
organisation. It does extremely useful work and we
and Europol itself have good, close co-operation
with it as users of its various systems. For example,
Interpol has a very important database, to which we
have contributed, of lost and stolen passports. It is
very important that immigration oYcials, when
presented with a passport, can very quickly check
that it really is the one which was issued to the person
before the immigration oYcial. That is something
which we are all very happy to do through Interpol,
and we and the Americans, in fact, together took the
initiative to make sure that everybody pours in their
lost and stolen passport information to that
database. Another very important illustration of
Interpol’s work is in tracing child pornography
websites. Interpol again has a very large database of
oVenders, of images, enabling it to determine fairly
accurately where filming, kidnapping or whatever
lay behind the dreadful images which are made
available, took place. They can, for example, look at
a wall like that—they gave us a very useful
presentation once—and find somewhere, the
electricity point which is in the corner there, and tell
you what country it is from. That is all very useful.
That is Interpol work, not Europol work, and we
fund that, by the way, we, the European Union.
Europol is a much more focused and, if you like,
intimate organisation based on the need for the
European Union itself with a fairly open, large
territory to co-ordinate its own police work across
that territory, knowing that the police forces, of
course, are operating at national and local level
everywhere. Europol is designed to co-ordinate, and
perhaps one day actually to run, investigations itself
in a way which Interpol is not designed to do at all.
Interpol is not a police force in any way. It is a
relatively loose international organisation co-
ordinating work all across the world.

Q76 Mrs Dean: How eVective has the Schengen
Information System been in tackling cross-border
crime? What major developments are envisaged in
the second generation system?
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Mr Faull: I think it has been very eVective. When
you consider all that has happened in the world since
the Schengen area was created, the fact is that it has
proved remarkably robust. We have kept borders
open with the exception of very short closures for
large international events, sports tournaments, even
European summits, from time to time. On the whole
we now have a whole generation of Europeans
perfectly used to moving around freely between
most of the Member States of the European Union
plus Norway, Iceland and very soon Switzerland.
That is only possible because of what is going on
behind the scenes, because of the co-operation that
was already in place, of course, but no doubt is seen
by the general public to have taken the place of what
used to happen at the border. It is much more
complicated than that because the borders were
already losing their significance as intelligence-led
police work became more and more important, but
today among nearly all Europeans, not you and not
Ireland, of course, the borders have disappeared
internally, which means in turn that the external
borders are run collectively and that there is a
sophisticated system of co-operation behind the
scenes, the Schengen Information System first
generation being the system in place still today.
What will happen in the second generation is that
first of all the capacity will be considerably expanded
because the Union has expanded and more Member
States will join, and we have technological and other
political developments to take account of in the
intervening years, the advent of biometrics and the
further work, again among the Schengen countries,
on a common visa policy. All of those new
developments will be integrated into the second
generation system.

Q77 Mrs Cryer: It has been said that mutual
recognition of decisions taken by national judges is
set to become the cornerstone of judicial co-
operation on criminal matters. I know that you have
already said that making information available
state-to-state is going to be extremely important in
all of this. The Commission has stated apparently
that “the functioning of the European judicial area
could be undermined by diVerences between
national criminal legislation”, and that
approximation of legislation is needed to avoid
criminals being able to choose the jurisdiction under
which they are tried. Therefore, how far has the
functioning of the European judicial area been
undermined in practice by diVerences in Member
States and how significant is the issue of criminals
choosing to be tried in diVerent jurisdictions?
Mr Faull: First, we do believe that mutual
recognition is at the heart of what we are trying to do
and we look forward to a Europe in which a
judgment given in one country will without further
ado be recognised and enforced in all the others. We
are not there yet. One of the reasons we are not there
in some cases is that diVerences between the legal
systems pose obstacles. There are two reasons why
mutual recognition is still an aspiration rather than a
reality. One is relevant diVerences (and only relevant
ones), and, secondly, there is still a lot of mutual

trust to be built up between legal practitioners,
between judges, between lawyers, and above all
between the publics of our Member States so that
they feel that they get as fair a trial abroad as they do
at home. We are, frankly, a long way from that.
Most Europeans stubbornly believe that their
national system is the best. Some even more
stubbornly believe it is the only fair one there is.
They cannot all be right, obviously, but that is a
popular view which is out there and is sometimes an
obstacle to the simple position that what happens in
one country should be followed easily in the others.
Mutual recognition is at the heart of it but there is
some need for common ground on some of the issues
that we are talking about. For example, there are
considerable diVerences in laws in the European
Union regarding expressions of racist and
xenophobic views. It is a matter of considerable
controversy in most of our countries and, for quite
obvious historical reasons that I do not think I need
to go into, some countries treat racism and
xenophobia more harshly than others, some
believing that freedom of expression is the
paramount value and that we have to put up with
unpleasant, oVensive language, others believing that
some language is so oVensive or so redolent of
horrors in that country’s history that freedom of
expression should give way to a certain extent. Those
are in a nutshell some of the diVerences we have to
deal with. It is not diYcult to exploit those
diVerences by publishing material or by publishing a
website in the country where the regime is most
favourable, and that happens. Another example, not
necessarily exploited by criminals but one which
goes to the heart of the question of mutual
confidence which I think is the necessary prerequisite
for mutual recognition, is the question of minimum
procedural guarantees. We are, and I will be very
frank with you, having great diYculty in persuading
the Council of Ministers that robust legislation is
needed to create a minimum set of common
procedural guarantees for suspects and defendants
across the European Union. The answer we are
sometimes given by those who do not see the need
for such legislation is, “But we all have the European
Convention on Human Rights. We all have the
European Union’s Charter of Fundamental Rights.
We have a lot of common rules already. We are all
democracies, after all, and we all respect the rule of
law. What more could you possibly want?”, the
answer to which is that we do not have some of the
more detailed rules which would go a long way
towards reassuring people. It is nowhere written
down that Europeans have the right to a translator
to explain what is going on when arrested in a
foreign country. Normally it happens. Again, most
of our countries provide this and we are all
democracies, it is true, but it is not written down
anywhere and it would, it seems to us, be a
considerable factor of reassurance for European
citizens, all of us, to know that certain minimum
rights are guaranteed across the European Union,
whatever Member State we find ourselves in, those
rights being written down in a form which everybody
can read and understand in their own language.
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Q78 Mrs Cryer: Can we go on to the drawing up of
proposals? How much does the Commission draw
on the practical experiences of Member States as
opposed to matters of principle such as democratic
control?
Mr Faull: We draw enormously on the experience of
Member States. We are very conscious of the fact
that we are sitting here in Brussels, a long way from
the sharp end of criminal law enforcement in our
Member States, and therefore, before putting pen to
paper, we think many times about the need to do so
and we collect as much factual evidence as we can
from those who practise law, who are responsible for
criminal justice, whether in parliaments, in
ministries or in private practice as lawyers, in the
Member States. We do not start from positions of
general principle other than, of course, always to
have in our mind—and you mentioned the principle
of democratic control; that is obviously very
important and we are not about to forget it—the fact
that we have to prove in every case that European
action is needed, there are many people who need to
be persuaded of that and we have a considerable to
discharge which can only be discharged properly by
amassing facts and explaining why there is a
problem that needs to be solved.

Q79 Mrs Cryer: What is the extent in the
Commission’s view of the competence of the
European Community to adopt criminal law into its
First Pillar?
Mr Faull: That depends on a reading of one
paragraph of one judgment of the Court of Justice at
the moment. No doubt anything that happens will
be challenged and litigated and will give rise to
further judgments, so I will be cautious in my
answer. In our view, where there is an important
policy objective laid down in the European
Community Treaty and it is necessary, in order to
give eVect to that important policy objective, to
create in Community law a prohibition, and in turn
it is important to provide a proper enforcement of
that prohibition, then the European Community
may (and it is the Council, of course, not the
Commission) or the Council and Parliament may
require that certain minimum criminal sanctions be
applied.

Q80 Chairman: Mr Faull, you have spoken as
though approximation of legislation is a sort of one-
way journey towards greater public acceptance or
mutual recognition. Do you accept that there could
be circumstances in which, at least in some
individual countries, it could damage public
acceptance of the idea of mutual recognition and co-
operation within the EU?
Mr Faull: Yes, if done wrongly or insensitively, I
suppose it could. We are at all times aware of and
sensitive to the legal traditions and principles which
diVer from one country to another and we respect
them, we do not seek in any way to change them,
which means that when we embark upon the
necessary but exceptional approximation of
substantive notions of criminal law we do so in a way
which respects and preserves national traditions. If

we do all that right we, the Commission, in making
an initial proposal and then the Parliament and the
Council coming together to legislate, if we are in the
First Pillar, or the Council alone in the Third, then I
do not think we should produce the negative result
that you refer to.

Q81 Chairman: Can I ask you how you might
approach one of the particular topics that you
mentioned earlier, which is xenophobia? As you will
know, in our Parliament there has been a furious
debate over five or six years now about the
possibility of outlawing some form of crime of
religious oVence or hatred or whatever which
Parliament has been reluctant to approve. As it
happens I am one of those who has been in favour of
it but I have been in a minority in Parliament on that
issue. We have recently had a case under which a far
right leader has been able to be acquitted under the
existing state of the law because his oVensive
remarks were limited to religion rather than to race.
If our Parliament were to adjust our laws, and it is a
moot point as to whether they will, so that those
sorts of remarks would be caught in the future, I can
see that that would be seen by the public in the UK
as a democratic national decision. If changes to our
law in this sensitive area were introduced as a result
of qualified majority voting, or indeed any type of
European process on which we had to confer, it
might actually create a situation where we were
making a problem worse rather than better. How do
you go about, in these very sensitive areas where
national traditions, as you say, are very diVerent,
avoiding simply inflaming a problem in a
particular country?
Mr Faull: With enormous caution. I do not think
that the European Union should be responsible for
settling controversial debates of national policy or
national law in that way. I do not think that is what
the European Union is for and I do not think it
serves the European Union well to put it in that
position, so I would do everything I could to avoid
that being the outcome of the proposal, and when
considering what definition might be acceptable
across all Member States for xenophobia, say, we
would certainly bear in mind the state of national
law and debate in each country before doing so, and
it may be that we just fail to make any progress,
which frankly is the position at the moment. I do not
suggest that with qualified majority voting we would
necessarily have got a framework decision or a
directive on racism and xenophobia on the statute
books already. I do not know whether that would
have been possible. For a long time it was apparently
the case that one country alone was blocking
progress but we have rather suspected all along that
others were keeping quiet and hiding behind that
Member State (not the United Kingdom, by the
way) and, lo and behold, when after a change of
government in that country its position changed, we
found various other countries with similar
diYculties. It may be that some subjects are just too
hard and that the state of national debate in various
countries across the Union is so diVerent that a
common view is impossible to find. That is a pity
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because the necessary confidence which any criminal
law system needs as a basis is hard to find in Europe
if there are too many cases of that sort, but this is a
hard subject. It is a relatively new subject for the
European Union’s activity. It is therefore, I think,
right and proper that we should proceed modestly
and humbly in the way we operate. Can I make
another point which is important in this respect and
relates specifically to the British position in respect
of the bridging clause? I see you sometimes refer to
it as “gangplank”, which sounds rather sinister. I
shall say “bridging clause” if I may. “Gangplank”
makes one think of walking it. The United Kingdom
has an opt-in system, of course, and one of the
results of use of the bridging clause by moving
subjects from the Third to the First Pillar would
mean that those subjects would no longer be subject
to the unanimity rule but would be subject to the
United Kingdom’s opt-in rule, and that is a feature,
I think, of the rather complex legal arrangements
that we are talking about which are sometimes
forgotten but would be worthy of some attention.

Q82 Mr Benyon: Can I come back to the point that
John Denham was making earlier? It has been put to
us that the reason many of these proposals have hit
the buVers is precisely because the Commission was
too ambitious in the first place. You seem to be
saying that you come at this in a very humble way
and with an understanding of the sensitivities in
diVerent states, but there is a belief amongst some
Member States that actually it was precisely the
reverse. You completely refute that?
Mr Faull: I am not saying we are perfect and maybe
we get some things wrong so I am not saying I totally
refute it. I think on the whole we have made
reasonable proposals. I notice that most of the time a
considerable majority of Member States agrees with
what we are doing. I notice also that, since in the
Third Pillar at the moment Member States also have
a right of initiative, where Member States have made
proposals they do not seem to fare much better than
ours, some make it, some do not, and therefore I am
not saying that we are not at all responsible for the
current diYculties but I do not think an over-
ambitious Commission is really the main reason.

Q83 Mr Benyon: Can I ask you a quick question
about Eurojust and the European Judicial Network?
What challenges, in terms of judicial co-operation,
does the EU face which you feel Eurojust and the
European Judicial Network are unable to address
and are there any particular crimes or cases which
cause diYculties in this area?
Mr Faull: First of all, the judicial co-operation
network on the whole we are satisfied with. It works
well. It brings the people who need to talk to each
other together. It has a website which spreads
information around fairly satisfactorily. It is a
complicated area because case law needs to be
translated and explained from one place to another.
As for Eurojust as an institution, as a body, I think
it has done a fairly good job. I think it has potential.
I think in some big cross-border prosecutions, for
example, taking our own business, a set of cases of

fraud against the European Union itself, the co-
ordination that Eurojust is able to carry out among
national prosecutors is very helpful, but it is only
that. It is co-ordinating national prosecution eVorts.
It cannot bring them together in one prosecution
eVort. Okay, it is not a European prosecutor, that is
a path which has not been followed yet, and the
various procedural and substantive diYculties
where various national legal systems are being used
to prosecute the same set of facts are there whatever
Eurojust does, but Eurojust enables them to be
identified and to share information about them.
That is true also of international traYcking, in
women and children mainly, and in child
pornography, in all of which Eurojust has played a
very important role in co-ordinating prosecutions
across a number of Member States. It is doing a very
important job.

Q84 Mr Benyon: In the next few questions many of
the areas have already been covered; they are
concerning the European Arrest Warrant and the
European Evidence Warrant. Related to that, on
mutual recognition, I sense that you feel that mutual
recognition still represents the best basis for policing
and judicial co-operation. Can you think of areas
where it has unsuccessfully addressed real problems
in tackling crime and areas where it has been
particularly successful? Give us an idea of where you
think it is working well and where it is working
badly.
Mr Faull: I will come back to examples already
given, and I do that because there is not a vast body
of legislative proposals out there. We do not see this
as an area where there are going to be hundreds of
directives or hundreds of framework decisions. We
have, frankly, a limited set of ambitions. The
evidence warrant should be, and is to a certain extent
because the way it came out is not perfect but it is
worth having, a very important instrument for
mutual recognition whereby a judge in one country
says, “I am investigating a particular case. There is
an item of evidence which is of importance for my
case. It happens to be located somewhere else. I want
it”, it should be as easy as we can possibly make it
for the legal system at the other end to provide that
evidence and send it back. If we have to go through,
as has been the case hitherto under traditional
mechanisms of international law and practical co-
operation, a whole process which can or cannot be
politicised in some way, which can involve judges
only but not necessarily, for determination of
whether it is appropriate for the country receiving
the request to provide the evidence to the country
which made it, that is going to take a long time and
is going to undermine the very notion of a common
area of justice which the European Union is
supposed to represent. The evidence warrant is an
example of an imperfect mutual recognition device
where things are easier than they used to be. They are
still not as easy as we would like them to be but it is
worth having. Among the 32 crimes listed in the
European Arrest Warrant drug traYcking is the one
in which the warrant has so far proved most
successful in dealing with drug traYckers and there
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are already—and we will give the figures in our next
report—a number of cases of surrender of alleged
drug traYckers from one jurisdiction to another to
face trial.

Q85 Mr Benyon: What eVects could legislating for
minimum standards on defence rights have on
Member States’ authority to decide issues such as
pre-charge detention? You will be aware of the
contentious issue that that was last year in the UK.
In such sensitive areas how strong is the
operational justification for pursuing a path of
approximation or minimum standards in this area
of law?
Mr Faull: I think there is a strong general case for
minimum standards and I think there is scope for
very lively argument about which particular issues
should be subject to minimum common standards.
Are we talking about the right to have a translator,
the right to place a call to your embassy or
consulate, the right to a statement of your rights
in your own language? Are we talking about more
sensitive subjects, such as the number of days you
can be kept in prison without charge, knowing that,
particularly in the recent period, that has been a
particularly controversial subject aVecting a
number of Member States, and also a subject which
reflects very diVerent legal traditions across the
Union. We are well aware of that and it seems to
me that our humility and modesty principles apply
to our approach to such issues.

Q86 Mr Clappison: On the same theme of further
areas of decision-making for the Commission and
the Council of Ministers, Commissioner Frattini
has stated that “the question of migration must be
considered in a new perspective”. What plans and
aspirations does he have in the field of migration
and illegal working?
Mr Faull: First of all, just to link the two subjects,
we are in the rather odd position at the moment
that most of illegal immigration and asylum issues
are dealt with under the First Pillar while legal
migration, economic migration issues are dealt with
under unanimity rules. That for a start strikes us
as rather odd, dealing with two facets of the same
phenomenon in such diVerent ways. It does not
strike everyone as odd, obviously, but we do feel
rather hamstrung in our ability to deal with
migration as an international phenomenon given
that legal dichotomy. What are his aspirations? I
think his aspiration, and this is no doubt a very
long term one, is that the drama and tragedy of
illegal immigration into the European Union, most
recently mainly across the southern Mediterranean
border but in recent memory as well across the
eastern land borders, should stop. At the moment
every summer, as soon as the weather is reasonably
good in the Mediterranean, there is a constant flow
of fairly shaky vessels setting out from the coast of
north and recently west Africa to reach the shores
of Italy, the Canary Islands and Spain as well,
leaving hundreds of people dead every summer in
the Mediterranean attempting to get across, leaving
thousands stranded in the transit countries of north

Africa not able to leave to get across to our borders
where mostly they would be illegal migrants, and
leaving Malta, Italy and Spain in particular with
the enormous burden of coping with illegal
immigrants, not necessarily all illegal but certainly
immigrants through irregular channels, arriving in
their territory, some with asylum claims to make,
some with papers, some without papers, and all in
all a considerable burden upon those countries,
knowing all the time that the intention of the
people concerned was not necessarily to settle in
those countries at all but to break out and move
further north if conditions were possible. Mr
Frattini would like that to stop. He does not believe
it is in our interests, he does not believe it is in
Africa’s interests and it is certainly not in the
interests of the people concerned. The long term
solution to that problem is economic development
in Africa. People most of the time are happy to stay
at home if conditions at home are conducive to a
normal decent life.

Q87 Mr Clappison: That is a big ambition though.
Mr Faull: It is a huge ambition. It should not be
forgotten but it does not solve this summer’s
problem or next summer’s problem. We are well
aware of that. The global approach to migration,
which involves at the highest level the United
Nations but at a region-to-region level a very
serious dialogue between Europe and Africa, is
extremely important and that must go on in parallel
while at the same time we deal with the symptoms
of the problem as they are felt daily here in the
European Union. What can we do about it? First
of all we can help the Maltese, the Italians, the
Spaniards and to a certain extent the Greeks and
the Cypriots as well patrol their borders, patrol the
Mediterranean. We can help them with equipment,
we can help them with people, we can help them
with techniques, we can share the burden, we can
help them with money. The European solidarity is
not just a buzzword in this area. It is an important
principle and one that requires working out in
practice. These are our borders, and I say “our”
meaning all of us, Schengen or not. They are doing
our job, they are protecting our external borders,
we should help them do so and we do help them
do so. We have, albeit with limited resources, an
External Borders Agency now up and running in
Warsaw to which Member States are all
contributing and a great deal of eVort is being
made to help the southern Member States, and to
a certain extent the eastern ones as well, discharge
their burden of operating in the common interest
of their borders. We also have to be aware of the
fact that we exercise a considerable pull factor for
illegal immigration by providing employment,
often illegal employment, for illegal immigrants
and if we are serious about stopping not only push
from there but also pull from here Mr Frattini also
believes that we should crack down together on
illegal employment. It is a crime in most Member
States, enforced in varying degrees in all Member
States, in fact, and we will be considering in 2007
whether a proposal for a Europe-wide initiative,
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perhaps even Europe-wide criminal sanctions,
should be set in place in order to crack down on
illegal employment.

Q88 Mr Clappison: Thank you very much for that
very wide-ranging answer which was very helpful,
but can I tentatively suggest to you that there is a
distinction as far as Europe is concerned between
legal and illegal migration because, by its very
nature, each of the members of the Community has
it in common that the immigration is illegal. It is
not to say that people have done anything wrong;
they just do not have a legal right to enter the
countries. We have that in common throughout the
Union and, as you say, there are lots of ways in
which the Member States can help one another,
particularly on the southern border and also
possibly, which is slightly more contentious, on the
whole dialogue about international migration with
the United Nations and developing countries. On
the question of legal migration can I suggest to you
that it should be for the individual Member State
to decide who they wish to have legally migrate into
their country, taking into account, for example,
economic needs, and this is the direction in which
the British Government seems to be travelling at
the moment particularly? Is it not for each country
to reach an assessment of the economic and other
factors peculiar to those countries which they want
to take into account in determining the extent of
migration, and also recognising the fact that there
are attractions? Some countries are frankly much
more likely to have mass migration than others in
the Union.
Mr Faull: That is indeed the situation as it stands
today and I expressed some regret about it for
several reasons, one, because it means that when
the Union collectively talks to its neighbouring
regions, which are the main sources of migration,
we talk collectively about one side of the picture
and then, as 27 diVerent people, about the other
side of the picture, which is the number of people
we welcome to join us legally. I am not suggesting
that there will ever be a European immigration
policy where somebody in Brussels will decide, “We
will have 100,000 of this and 150,000 of that”.
What I do think would be useful, and I speak from
practical experience, is that when we talk, for
example, to foreign countries about re-admission
agreements, we negotiate on behalf of the
Community readmission agreements whereby the
country on the other side undertakes to take back
illegal entrants to our territory from its territory,
whether they be nationals of the country concerned
or even third country nationals who transited
through its territory.

Q89 Mr Clappison: That is going back to the point
about illegal migration and I am with you on that
point, but not on the legal point because that
should be for countries to decide themselves, taking
into account their individual circumstances, should
it not? In Britain’s case we have quite a lot of
circumstances to take into account which are
particular to us.

Mr Faull: I understand that, but when negotiating
such agreements on the illegal side of the fence with
foreign countries we are severely handicapped by
not being able to talk about what they want to talk
about, which is, “How many legal migrants from
our territory have you taken, will you take, are you
going to take?”. We can tot up, in so far as Member
States actually have reliable figures, what each
individual Member State does and say, “This is
what happened last year and what we think might
happen next year”, but we have no possibility of
arriving at a common view on that, and I think
sometimes it would be in our interests to do so.
Secondly, we have free movement of labour among
nearly all our Member States, and pretty soon, I
hope, among all of them, including those about to
join us. In an area in which people are moving
around freely, in an area in which for most of us
Schengen makes that moving around freely even
easier, in an area in which decisions to regularise
(to use a Gallicism), to give papers to
undocumented workers in considerable numbers,
those decisions are taken in individual countries, all
those things have an obvious impact on all the
others. However, because there is no Community
policy on legal migration, nobody needs to tell
anybody else about it or conceive of any common
policy in that regard, we are frankly in a very
weakened position to move together in these
important policy areas, handicapping us, therefore,
in our international relations (and migration is an
international issue), and, secondly, making it very
diYcult to avoid the decisions which one country
takes causing immediate repercussions and a great
deal of resentment in most of the others.

Q90 Mr Clappison: Just on the first of those points,
and I take the point you make about the bargaining
which goes on on the readmission, allowing more
legal migration is not a solution to illegal migration
in the countries in question because there is literally
an unlimited number of people who want to come
to Europe in those countries. You could allow a
few more people in legally and you would still have
an equal number of people wanting to come
illegally because there is such a huge pressure to
come.
Mr Faull: There are some successful examples of
national practice in this area. The Italians, for
example, concluded agreements with Albania in the
north and Tunisia in the south whereby they said,
“We will take a certain number”—a quota in
eVect—“of Albanian and Tunisian legal migrants
respectively in return for a real concerted eVort on
your part”, they said to Tunis and to Tirana, “to
stop in excess of those numbers any illegal
migration”, and from what I understand of the
Italian experience that largely worked because they
were honest about it, they knew that, for all sorts
of demographic and other reasons, they would not
mind the arrival of certain numbers of regulated
economic migrants, but they wanted to stop illegal
migration. I am not saying we can replicate that
necessarily but a policy which deals with illegal
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immigration as a collective issue and legal
immigration as 27 diVerent national ones is a
considerably handicapped one.

Q91 Mr Clappison: We understand the Commission
is proposing framework European directives for
specific types of migrant workers. As you may know,
the UK Government has its own proposals on the
table for what it calls a points-based system for
migration. What implications are there for that
points-based system in the UK from your
framework directive?
Mr Faull: We have not finalised it yet. We are
watching with great interest the UK’s ideas and
experience and the UK’s ideas in turn were inspired
by other systems around the world which we are
looking at as well. We will not propose something
which would radically change systems put in place
by Member States.

Q92 Mr Clappison: In the Commission’s view what
are the current challenges for EU border
management and how do you view the future role of
FRONTEX?
Mr Faull: The challenges are quite enormous. We
have extremely long land borders, we have complex
sea borders and we have a lot of international
airports, so we have a bit of everything. To run all of
those borders under the same rules, procedures and
systems, which is true for the Schengen area, is a
challenge in itself but one that we have been meeting
already for some time. The European Union is
expanding. There will be two more countries in a few
weeks’ time and the external border will therefore be
moving outwards, but at the same time on the
internal borders there is a good prospect of the
border controls being lifted soon which will release
people and equipment to move them further out, so
there are great challenges. FRONTEX has really
been in existence only for a very short period of time
and is still a rather small and under-staVed
organisation. I think it has a considerable role to
play in risk analysis and in operational co-
ordination of the national border guards so that they
can more eVectively help each other in times of
diYculty.

Q93 Mr Clappison: What progress has been made on
the rapid reaction teams and what is their envisaged
role on external borders?
Mr Faull: As their name suggests, and the legislation
is before the Council, under discussion, not adopted
yet therefore, the idea is that there would be teams
available for rapid intervention in times of crisis at
one of our external borders. It could be at sea, it
could be on land. The eastern borders have been
relatively quiet in recent years, the focus being on the
Mediterranean, but we have no illusions: that can
change, depending on events in our immediate
neighbourhood, and we have challenging
neighbourhoods around the place. The idea is that
we would therefore formalise what already happens

to a certain extent, which is operational co-
ordination between national border guards lending
people and equipment from one place to another.

Q94 Mr Benyon: I want to come back on something
you were saying earlier. We are having a debate in
the UK at the moment about migration and my
party is putting forward a proposal to have a sort of
rolling allocation of the number of migrants we
would be prepared to accept. It is going to be a very
complicated process and I think it probably could
work, but the idea that this could somehow be dealt
with at an EU level seems to me fantastical. I take
your point that it will give you the ability to talk to
neighbours, but I simply do not see that it can be
done in a way that is (a) eVective externally but (b)
satisfies Member States internally.
Mr Faull: I certainly have no comment to make on
the internal British debates on this issue. All we
would want to be in a position to do would be to say
that the Member States of the European Union
collectively take a certain view about their economic
migration intentions or needs. It might be no more
than adding up what each individual country plans
to do, because one way or another, whether
specifically laid down with targets or not, Member
States do take a view looking ahead, or they should
be taking the view looking ahead, about the needs of
their labour market and how they intend to supply
the needs of their labour market. That involves
thinking about future migration trends and that is
happening. It is happening at the moment in
isolation in 27 diVerent ways and every country is
having the same sort of diYcult debate within and
between political parties as you are. That in a
European Union within which there is free
movement of workers, imperfectly but it is coming,
among nearly all of whose Member States the
Schengen system is in operation, strikes us as being
an inadequate response to a common challenge.

Q95 Chairman: Mr Faull, you have been very
generous with your time. Just to close, can I assume,
given the lack of success in the Finnish Presidency,
that we will not hear any more about the passerelle
proposal?
Mr Faull: No.

Q96 Chairman: When do you expect us to hear
about it next?
Mr Faull: Next week probably. There is a Justice and
Home AVairs Council next week, and then there is a
European Council. Frankly, I do not expect an
enormous breakthrough at either of those meetings.
There will then be six months of German Presidency
of the Union and we will see what happens during
that Presidency to wider institutional issues which
may or may not be debated. By next summer we may
have a better view of where the Union is going more
generally, and then it may or may not be necessary
to come back to the bridging clause issue.
Chairman: Thank you very much indeed for your
time.
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Q97 Chairman: Could I thank you all for agreeing
to come here this afternoon, which I think is
probably an unusual event for Members of the
European Parliament, to give formal evidence to a
Select Committee, but there is no reason why we
should not do it and I think it is going to be very
interesting for us. Quickly by way of background,
as you will probably be aware more than most,
although our Parliament has a number of
committees that specialise in scrutinising European
Union aVairs, our committee, the Home AVairs
Committee, has not ever, as far as we can establish,
undertaken a broad-ranging inquiry looking at the
influence of the EU on justice and home aVairs
issues and we have decided to do it for the obvious
reason that the EU is becoming more and more
significant in setting our own domestic agenda,
whatever we think is happening at an EU level. The
visit here, the informal meetings as well as the
formal sessions, are part of an inquiry which will
last for about four months to try to give us some
strategic sense of what is going on across the whole
range of justice and home aVairs issues. We are
interested in learning from you as British Members
of the European Parliament your perspectives on
policy-related issues as well as the institutional
scrutiny issues that you are involved in. A number
of respondents to the inquiry, including some of
you who have given us written evidence, have
mentioned public security as one of the aims of the
Union. Mr Watson, you said that the domain of
public security is probably the one where the gap
between what the public expects and what the
Union provides is widest. Could I ask each of you
briefly to give us an example of an area where you
think the Union is failing in the area of public
security, and others may disagree that this is a
problem? Perhaps I can start with you, Mr Watson.
Mr Watson: I am not sure, Chairman, how widely
you would wish to define public security, and this
is not terrorism related, but perhaps I could give
you an example from my own constituency, in fact,
one of Don Foster’s constituents. The gentleman
was married to a Spanish lady. They had a child.
The marriage broke up. The Spanish lady took the
child back to Spain. The gentleman has no rights
of access to his child, has not seen the child for two
years, all kinds of problems arise. I am sure your
Members have these kinds of issues in their
constituency mailbags all the time. It is the failure
of the Union to deliver on issues like this which
deeply frustrate my constituents in the south west
of England and Gibraltar because they believe that
the Union should be capable of acting. It is patently
not capable of acting because it does not have
either the legal powers to do so or the mechanisms
which allow it to act eVectively. I take that as a
simple example.

Q98 Chairman: Thank you. Would anybody else
like to suggest where there is a gap or to argue that
there is not a gap?

Mr Kirkhope: Chairman, I did not put in, I do not
think, any such remark. I think this comes back to
the crunch point all the time as to what should be
the competences of the EU. Graham has just
underlined a very critical matter and that is that
where the EU should be working, ie, in a co-
operative eVort between the nation states and their
various agencies, it fails almost every time to do so.
I do not want to bang any drums but I had a
report, Joint Investigation Teams. It went through
not only this place but was then adopted by
Council. It went through your party’s Queen’s
Speech, which is from my point of view a slight
embarrassment but it did, and it should therefore
have resulted in there being a close co-operation
dealing with major crimes and terrorist issues
where joint teams could be set up between law
enforcement agencies across Europe. It did not
happen—or at least it happened, I think, on one or
two cases because I questioned recently the oYcials
here. The reason it has not happened properly is
that people are not prepared to co-operate to the
extent necessary to make it work, so I am not so
concerned as Graham. My concerns are that in the
areas of co-operation we are not seeing the level of
co-operative eVort between the nation states that
we should rightly expect and which the public
should rightly expect.
Ms Lambert: Again, I think part of this is going to
depend on what we mean by public security.

Q99 Chairman: Let me say that in Mr Watson’s
evidence, and I do not want to say that other
people should say the same thing, he talked
amongst other things of trans-border organised
crime, illegal immigration or terrorism. He
obviously has taken it into an area of civil law but
it is perhaps in those major issues of crime,
terrorism and immigration.
Ms Lambert: One of those I would have some
particular concerns about would be questions on
traYcking, and obviously there are particular areas
where the UK does not necessarily join in with the
European continent in terms of issues about the 30-
day residents’ permit, et cetera, but I do think that
there are a lot of ways in which we could be
developing far more in terms of evidence coming
about how we could disrupt traYcking rings, how
we could deal with and imprison traYckers, where
again the areas of co-operation that Timothy has
indicated are not there. They are certainly not as
well developed as they might be, not least because
I think we are looking at a single source of
information almost coming via the police rather
than other areas on the employment side, et cetera,
where we could draw information, so that we have
a lot of things which look very good on paper but,
again, you really feel that the background work is
not being done to tackle as appropriately as it
might be.
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Mr Cashman: I welcome Tim’s gesture towards
greater co-operation between Member States, and
long may it be so. On the area where I believe we
are failing, there are two areas. One is a lack of
uniformity of approach, and on that I give the
example of the need in some Member States to
carry identification papers, whether it is an ID card
or something you got from your local quartier here
in Belgium, and so citizens are acting in a kind of
vacuum. A British citizen could be stopped in one
of the Member States, their ID is demanded, they
do not have it. Arguably in some Member States
they could be taken oV to the nearest police station.
That kind of lack of uniformity causes problems for
the citizen. Where I think we cause problems for
one another, and I give the example of the
European External Borders Agency, FRONTEX,
is that we set up these organisations and then we
fail to give them the resources, either the personnel
or the financial resources, or certain Member
States, and I cite Poland in this example, make it
very diYcult for that agency to carry out the work
that it is mandated to do. That arguably in the EU
is one of the most important jobs, which is our new
external borders and the protection of those. I cite
those as my two examples.

Q100 Mrs Cryer: I was going to go through a
number of Mr Watson’s submissions but he is here
so he can explain them himself. I have two
questions and they are both based on Mr Watson’s
written submissions to us. There have been a
number of initiatives, such as Europol and
Eurojust, to aid cross-border co-operation in areas
where practical policing and judicial co-operation
are vital. Do any of you feel these practical co-
operation measures are suYcient to tackle the
challenge of cross-border crime, and in which areas
is binding legislation more desirable and why?
Mr Watson: In which areas is it more desirable? I
think the diYculty with binding legislation is that
it has not been achievable. One of the greatest
frustrations of having seen through the process
from Tampere to Tampere, as it were, from the
start of the European Union having powers in these
areas through the Amsterdam Treaty, which came
in essentially at the Tampere Council in 1999, to
the Tampere meeting under the Finnish Presidency,
is that the process has not really worked. It has
become almost impossible to set binding
legislation. Why has it become impossible?
Essentially for two reasons. The first is that it is
very diYcult to get agreement among 25 Member
States on a piece of legislation in criminal law.
There is always somebody who will have a
problem, which means that after seven years very
few pieces of legislation have actually gone
through. The second is to do with the Treaty of
Amsterdam and the way it was framed. In the
Third Pillar initiatives can be advanced not simply
by the European Commission, as is the case in the
First Pillar in most of European legislation, but
also can be advanced by individual Member States
or groups of Member States working together, and
so what has tended to happen is that two or three

Member States have come together with a
particular bugbear, have proposed a piece of
European-level criminal legislation to deal with it,
and it has gone into the system. At the same time
another two or three Member States have come
together with something similar and so you have
had huge amounts of legislation fed in leading to
eVective gridlock. That is why I say in my evidence,
Chairman, as the critic once said of Samuel
Beckett’s play Waiting for Godot, “It has been a
two-act play in which nothing happens twice”. The
real diYculty has been the inability of the Union,
thanks to the use of the Third Pillar, to frame
legislation. There are many areas. Jean mentioned
traYcking in people, which has been a serious
concern of ours over those seven years. There are
other forms of cross-border crime. We have in
today’s world a situation where, eVectively, to
paraphrase Mark Twain, a criminal can be halfway
across Europe before the policeman has his boots
on. We have created a border-free Europe for
criminals without creating a border-free Europe for
protection of the citizen.

Q101 Mrs Cryer: Is your opinion that nothing
happens twice due to enlargement, would you say?
Mr Watson: No, I do not think it is due to
enlargement because I am not sure it would have
been very much easier with 15 countries. I think it
is more to do with the way in which the Third Pillar
concept was designed.
Mr Kirkhope: Can I just add to this point? Eurojust
and Europol, of course, were set up with very
specific and quite restricted terms of reference. In
order to understand this legislative side of things we
have to underline the fact that we all have diVerent
interests in what we are trying to do in the
European context. The Commission are very keen
indeed to get their way, as it were, sometimes with
very much limiting the involvement of politicians,
whether it be in the European Parliament or,
through the Council, international parliaments.
Think there are examples of just recently, and you
will have been looking at some of them, I am sure.
One is the pursuance of the passerelle, which I and
my colleagues are very much opposed to, as a
device in order to achieve something which is
basically not achievable, an attempt to find a fiction
in order to try and move something forward and
thereby, if you like, extend the legislative capacity
which comes from the Commission. That is one
thing. The second thing is the setting up of this new
Fundamental Rights Agency which is being
pursued and is about to come to eVect in January
next year, I believe. It is a Fundamental Rights
Agency based on a flawed argument, fundamental
rights which were contained in the draft
constitution, a draft constitution which is going
nowhere, hopefully. My colleagues will not agree
with this, of course, but I hope not.
Mr Cashman: Oh, no?
Mr Kirkhope: Oh, well, all right, speak for yourself
then. The point is that we now have a situation
where we have a Fundamental Rights Agency being
born as a result of Commission pressure out of an
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agency which failed badly, an agency dealing with
xenophobia and racism issues which failed its task.
It did not have suYcient resources, and they are
now trying to make the personnel in that agency
develop into a much wider agency in order to
achieve something which has not been approved, a
constitution which is not in eVect and yet ways are
found by the Commission. The simple fact is that
in legislative terms we have to all of us be on our
guard, both the European Parliament in terms of
its ability to be involved in the legislative process
and national parliaments, who in my view still
should take most of the detailed decisions following
the directives that are the lion’s share of what
comes out of Brussels, and that is why I feel we
have to be very careful here and all of us have to
protect our interests in our own way, even though
those interests might be slightly diVerent.
Mr Cashman: Just by way of correction, of course,
the Fundamental Rights Agency can only be set up
if it is agreed unanimously by the Council, and,
interestingly, the Commission did not have to do
this but it decided to engage Parliament in this and
not just in a consultative manner. I am sure you as
directly elected politicians would welcome the
engagement of directly elected politicians in such a
debate, and, after all, the Charter of Fundamental
Rights is based upon, but not exclusively, our
commitments under European Conventions, not
least the European Convention on Human Rights.
In answer to Mrs Cryer’s question I think binding
legislation is only part of the issue. Europol,
Eurojust, the European Borders Agency are, I
think, part of an arsenal. I worked very closely on
the Data Retention Directive where Member States
have to retain data, mobile data, data on the
internet for a certain period of time. We argued
that what we needed were common minimum
standards across the whole of the EU, but, more
importantly, properly enforced and implemented
common standards, and this is where the
Commission’s role is vital, because often laws are
not properly transposed and then not properly
implemented. That is why I say that I believe
binding legislation is only a small part of the
equation. I would argue that what we need to do
is go back, and with enlargement any multinational
will do this, and say, “We have now enlarged. Let
us do an internal audit of what we have agreed to
do, see if we are doing it and see what we need to
add on in order to deliver”. The big issue with a
single market without borders means that crime
equally is without borders. One of the biggest issues
that we deal with is people traYcking, as Jean
referred to, the traYcking of children. Yesterday
we were discussing in a decision which is now
before our committee on whether it is right on
travel documents to ask children as young as six to
give their fingerprints, and, of course, the
association of fingerprints with criminality
immediately springs to mind, but how else do we
use a mechanism that makes absolutely certain that
that travel document is issued for that holder and
that that parent is the real parent? We have to make
sure we have mechanisms which hold up across the
25 Member States.

Ms Lambert: One of the issues about organisations
such as Europol and Eurojust has been that in
many ways they were also set up not just for
practical purposes but also partly as confidence
building so that Member States could get used to
working with each other without feeling that their
own territory was being stepped upon. Of course,
you have a mismatch then with the time that it may
take to do that and the timescale that you may then
want to introduce legislation, so that you do not
necessarily have a fully functioning body at the
point at which you need it in terms of legislation if
you want to introduce that. That is one of the
issues. There has also been an issue for some of us
about the oversight of those bodies, and this is one
of the areas where I part company with my party
in terms of the Constitutional Treaty where I think
that certain of the powers being given to national
parliaments, for example, in relation to Europol
could have been extremely useful in terms of
looking at how that was functioning from a more
national perspective. I think that would have been
extremely useful. In terms of binding legislation,
yes, there will be a problem there, not least because
of this plurality of where legislation can come at
you from. We have found ourselves at times with
almost competing legislative proposals from
particular Member States who sometimes you feel
want a bit of trophy legislation they can wave to
show they are active on a particular issue. That also
has not helped, and indeed on occasion Parliament
has rejected certain of those proposals because we
felt that they had been poorly thought through.
Enlargement within that has also not helped, not
necessarily because of who the states are but simply
because there are more, and again if you are trying
to do confidence building work and then you have
new people coming in, it does not matter who they
are. Again, you are going to have to take a step
back before you move forward. Those are certain
of the issues which have arisen there. I will leave
the debate on the Charter of Fundamental Rights
for another time perhaps.

Q102 Mrs Cryer: Following Michael’s comments
about fingerprinting, I would just love to ask you
about the niqab and veil but I will not because it
will just take too long. There have been objections
raised about moving national areas of criminal law
and justice to the Community method. What is
your assessment of the implications of a move to
the Community method for the UK’s legal and
justice systems?
Mr Cashman: Can I be quite simple and say that
the UK, Ireland and Denmark are, of course, in a
very special position in that they have the opt-in
into police and judicial co-operation in criminal
matters. I believe we should look at it on a case-
by-case basis, and if it is in our interests to opt in
then we can do so, but I would feel perhaps rather
queasy about ceding powers in this area at the
moment. Arguably we are not ceding them because
we would have to opt in, but I think the debate in
the House of Commons should inform the decision
that is taken. The UK, like other Member States,
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has its veto in this area, but then perhaps we come
to a position whereby, if those Member States that
do not have the opt-in wish to shift from the Third
Pillar to the First Pillar, does the UK veto that? I
think it is a very big question which will have to
be taken, I think, in full awareness of the tabloid
hysteria that would follow any such decision.
Mr Kirkhope: This is where we get into some very
interesting areas indeed. I am a lawyer by
profession, apart from having been, like you,
Chairman, a Home OYce minister, and I do feel
very strongly about this point. It was raised in the
context of are we going to move from having
essentially national approaches, historic
approaches, for dealing with civil and criminal law,
to, if you like, we can call it the Community
method or we can call it whatever? The truth of the
matter is that it seems to me that some people have
this dream but it seems to me to be a totally
impracticable and impossible dream if that is the
case. It is a bit of a nightmare, in fact. You just
have to look at some of the legislation which we
have passed through the House of Commons in
areas such as company law, property law, even
family law, and the great controversy that we have
had in trying to pass these things, and we have to
look at the compatibility between the English and
the Scottish systems for a start. If you start doing
this on a European-wide basis you immediately
come into conflict with at least three or even four
basic diVerent legal systems, historic systems, and
I just think that this is one of those impossible
situations. We should do more, Chairman, to try
and get recognition of each other’s decisions and
judgments, particularly in civil law. I think that is
important, and obviously more and more as we see
commercial developments we have to have
compatibility in accounting standards, we have to
have compatibility in a lot of the things which are
in Europe, for our single market, for instance, in
those sorts of terms. If you take this further into
the whole field of civil law, if you take it into the
field of criminal law, then I think you are entering
into territory which really is—and the reason why
we would like to maintain the Third Pillar so much
is that we are then dealing in areas which are
essentially areas of competence for national
legislatures. I think the British Government has a
very similar view to that, I think there is a lot of
agreement in Britain on that fact, but I think that
we have to make sure we do not waste too much
time and too many resources on moving along
impossible routes because of some kind of
philosophical or dream-like approach. It is not
sensible. We are in the business of pragmatism here,
most of us, regardless of our parties, but this is one
step too far in my view.
Mr Watson: Chairman, your colleague and my
compatriot Michael Connarty carried out through
the European Scrutiny Committee an examination
of this issue, as you will be aware. Their
conclusions essentially were two-fold, first that
national sovereignty in these matters or over
matters of what constitutes a crime, what sanctions
there should be for oVences, procedural rights and

so on, was essential, and their second conclusion
was that one should not allow the European
Parliament to have the right of co-decision on
measures of police and judicial co-operation
because most of its Members do not represent and
are not answerable to the United Kingdom. I
would disagree with them on two issues, first
because I believe that the concept of national
sovereignty no longer has the same meaning today
when so many people are moving all of the time,
when crime is moving across borders with horrific
speed and implications, and it seems to me that if
one insists on the argument of national sovereignty
one is saying that we are happy for UK citizens,
who, for example, live in Spain for half of the year,
not to have the same procedural rights as they
might have in the UK in criminal matters. We are
saying, for example, that eVectively we would
renounce the right to protest if our constituents in
Greece receive longer sentences for an oVence than
they would in the UK. I think there is a genuine
interest for the United Kingdom, a country which
has a higher percentage of its citizens living and
working abroad, to seek to defend those citizens
better by going for a more common approach to
procedural rights. I will not raise the case of David
Irving being prosecuted in Austria for denial of the
Holocaust but it seems to me that there is an
argument there where national sovereignty perhaps
no longer has quite the same sense that it used to
have when it comes to matters of procedural rights,
sanctions and so on. On the question of whether
the majority of the Members of the European
Parliament represent and are not answerable to the
electorate in the UK, my response to your
European Scrutiny Committee would be, well, nor
are the majority of members of the Council
responsible to or answerable to the UK, but where
it strikes me as diVerent, and I think probably all
of us would have the experience of working on the
committee here, is the suggestion that somehow
members of the European Parliament from other
countries do not share our basic values when it
comes to upholding the law. My experience is
certainly that they do. Members do not vote along
national lines when we have votes on these issues.
If they divide they tend to be along party lines
rather than along national lines. If we are
concerned about civil liberties, if we are concerned
about longer sentences, we need to recognise that
the approach taken by other countries is not
fundamentally diVerent from that taken by the
United Kingdom, and therefore I would argue that
we should be perhaps a little more relaxed about
these things than we have been able to be in the
past.
Ms Lambert: I think that that movement is
potentially quite profound for the legal and justice
system in the UK. I think it is profound for many
of the Member States and in many respects that is
often not really taken into full consideration. I
think that we have seen measures to try and gain
a unanimity of approach, whether that is the arrest
warrant or whatever, where the full implications
were not really thought through and it has created
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a considerable number of problems. However,
there is also within this the argument, is it then
right for it simply to be a decision of Council which
then belongs to no parliament, and national
parliaments do not really have oversight except in
one or two Member States which mandate their
governments, and it does not fully belong in the
European Parliament either, particularly in terms
of follow-up and viewing how these particular
decisions are implemented? Those are the things
that we are trying to balance up with it. Where is
the democratic oversight of the decision-making?
What is the most democratic way to make those
decisions? Is that simply between governments? Is
it to involve a parliament, in which case this is a
parliament which obviously has an interest because
it is international, and certainly my political group
supports the European method, as it were, for
decisions that are being made at the European level
as a sort of a logical conclusion to that. However,
we are also very clear that before we go far on this
we really need to be clear about what the core
standards are that we want to see implemented
across the European Union because from the
citizen’s perspective what many of us find is that
our constituents expect the same laws to apply
elsewhere in the European Union when they are in
trouble, no matter how they may vote otherwise;
that is what they expect, that things will operate as
they do at home, and are often profoundly shocked
to discover that that is not the case, even if it is in
terms of access to legal aid or whatever it may be,
and that for us any further steps in this direction
have to come with those core standards, those very
clear rights so that our citizens do know what
applies to them across the European Union if we
are doing joint legislation. For us that is an
absolute sine qua non and at the moment we feel
that we are moving very much in terms of pan-
European legislation without the issues of redress
being clear in that at all and we are looking at
prosecution rights but we are not looking at
defence rights and this is something which, if we
are moving further on the Community method,
whether through the Constitutional Treaty or
passerelle or whatever it is, for us has to be
absolutely part of the contract, as it were, with
our citizens.
Chairman: Thank you very much. For the record I
will read what the European Scrutiny Committee
concluded on the point though I will not enter the
debate about the interpretation of it: “Moreover,
there is the question [of] whether it would be
acceptable for the European Parliament to have the
right of co-decision on measures about police and
judicial cooperation in criminal matters when the
most of its Members do not represent and are not
answerable to the electorate of the UK”. That is,
as it were, from the report directly.

Q103 Mrs Dean: Do any of you believe that
implementing the passerelle could lead to better
quality decisions and would these decisions lead to
more real action by Member States?

Mr Cashman: Again, it depends on that which is
proposed. I suppose I diVer from what both
Graham and Jean have said in that I think most
citizens look to their Member States, the place that
they live, as the enforcer of the laws and the
upholding of the rights and the principles. Where
we get a European dimension is that we do not
have the same laws but we have diVerent laws
which enshrine the same rights and the same
principles, and so therefore we have to have
mechanisms by which we can enforce and ensure
that what we have agreed at EU level is, as I said
earlier, properly transposed and implemented. Let
us deal with something that we have had, the Data
Retention Directive. It could actually have been
proposed under the Third Pillar but they decided in
Council that they would propose it under the First
Pillar, so we had co-decision. Let us say that it was
under the First Pillar. If each Member State says,
“Yes, we have absolutely something to gain by
ceding our sovereignty on this particular issue of
data retention and data storage”, then the
arguments can be made and the case can be put to
each Member State’s citizens, and this is where I
come back to what I think is the central issue and
it has informed part of the debate this afternoon.
If we want to bridge the democratic deficit in these
measures we can do it quite simply by having the
Council of Ministers meeting, deliberating and
voting in public, and that is crucial if they are then
held accountable for the decisions that they have
taken in the Council and they are held accountable
to their national parliament. Once we begin to
bridge that democratic deficit we can see where we
will need to act, because often what is done is that
deals are done in Council and the next thing we
know is that a directive has come through, it has
come through under the First Pillar rather than the
Third Pillar, no explanation why, no transparency,
no accountability. We need to look at the
transparency and the accountability, and once we
get those I think we will probably find that we will
not have so much need for the passerelle because
the debates will be much more honestly informed
and will be held accountable.
Mr Kirkhope: It is a device, as I said before, and
“passerelle”, of course, means bridge.
Mr Cashman: Gangplank, actually.
Mr Kirkhope: A gangplank—it can be, yes, in
certain terms that is right, it has a sort of nautical
meaning too, I believe.
Mr Cashman: Let us walk the gangplank.
Mr Kirkhope: The thing is that I think it is
becoming a bit of an obsession, this thing. I do not
wish in any way to diminish the importance of it.
It is vitally important to talk about it. It is not of
terribly great interest to our constituents. My
constituents in Yorkshire for a start are not terribly
interested in the passerelle, I do not think, and
indeed I am very disappointed, Chairman, that Mr
Connarty—actually, having now heard the oYcial
report, Mr Connarty has not said quite what I
think Mr Watson suggested, that we were basically
a waste of space, but I do think there is an issue
here regarding—
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Q104 Chairman: That is why I thought I would
read it into the record.
Mr Kirkhope: That was very helpful; thank you,
Chairman. I think there is an issue here about the
question of the democratic accountability. The
greatest thing we could have done for us, as
Michael has said, is to have the Council really being
transparent and meeting in public, which we were
promised. I got the promise myself out of the Prime
Minister in the British Presidency. I was very
disappointed that the Foreign Secretary went back
on that arrangement.
Mr Cashman: And then she went back on going
back.
Mr Kirkhope: I think there is a little bit of
movement of the caravan going on then. As far as
I am concerned I think this is very important, it is
the most important thing. The passerelle issue is, I
think, a bit confusing but at the bottom of it all it
moves us away from intergovernmental co-
operation to increased harmonisation. It moves us
away from being able to pursue our own traditions
into other people’s generalised traditions which
does not please anybody at all. The interesting
thing is that in those areas of justice and home
aVairs where we have moved to qualified majority
voting experience has not shown that it necessarily
means a more eVective decision-making process or
a better one. I do believe it is something we should
not be pursuing. The Germans are very keen not
to activate the passerelle because they want to put
all their eVorts into getting the constitution back.
That is what I understand the position to be, so it
will not happen in any event here for some time,
but I think we should reflect in the time we have
available and we should really come to a conclusion
that the passerelle is not something that we ought
to run with.

Q105 Chairman: Is there a dissenting view or can
we move on to the next issue?
Mr Watson: Chairman, the point of my written
evidence is to argue that the passerelle is needed. It
is needed because the European Union is failing to
protect its citizens from the eVects of cross-border
crime and it is failing to guarantee its citizens the
kinds of rights they ought to enjoy under the law.
My argument for the passerelle is because I do not
believe it likely that the European Constitution will
come into force in the near future. We do not need
it to come into force in order to achieve these
objectives of protection of our citizens because we
have the option by unanimity in Council of a move
to the passerelle under the Amsterdam Treaty and,
whereas the European Scrutiny Committee argued
that we would see the present certainty about our
ability to protect Britain’s interests in justice
matters replaced with uncertainty, I believe that in
fact that would not be the case because I believe
that decision-making at European level has
generally worked well. If I might just give two very
brief examples, I had the honour when I was
Chairman of the Committee on Justice and Home
AVairs here in 2001 of taking through the House
the European Arrest Warrant. It was a response to

9/11, it was a very eVective tool not only in the fight
against terrorism but in the fight against serious
crime more generally. The European Arrest
Warrant needed to be accompanied by a directive
on minimum procedural guarantees for those
accused in criminal proceedings. That measure on
procedural rights that was put forward by the
Commission very shortly thereafter has been stuck
at the bottom of the Council’s in-tray ever since,
with the eVect that somebody accused in another
Member State of the Union does not even have the
right to an interpreter, because we have not
managed to put that into law. These are the kinds
of things, bread and butter issues, that we could be
sorting out. Michael Cashman mentioned the Data
Retention Act. Again, Charles Clarke took an issue
which had been stuck in Council for five years and
managed to get it through in six months because
he decided to use a First Pillar legislative procedure
rather than a Third Pillar legislative procedure, and
that I think is the proof of the pudding.

Q106 Mrs Dean: What diYculties do you as MEPs
face in assessing the impact of EU policies on the
ground, rather than where there is legal consistency
across the EU, an assessment of actually how EU
policies were working in practice? Are you able to
assess those as MEPs?
Mr Cashman: Janet, if I may I will respond to that
and if I am way oV the mark tell me. The approach
that I and others take, and I will give you an
example, is that when we have a piece of co-
decision, and I worked on what is called the
Schengen Borders Code, which is the conditions for
entry into and exit from the Schengen area, and the
conditions upon which Member States who have
agreed to be part of the Schengen area will re-
impose their borders. When we got the proposal
from the Commission the first thing we did was to
go and talk to the people who enforce the code. We
went to the borders and talked to various oYcials
about the problems. Of course, whilst you are there
you see the way people are treated, you see the
eVect of certain controls on them, sometimes the
eVect on their dignity, sometimes when you see a
woman in a glass booth with her child awaiting
return to an African country you wonder about
how she will be treated during her period there. On
the basis of the experience, and talking to the
people who have to implement the law, we then
brought forward our recommendations, and those
recommendations were accepted unanimously by
the committee and by the Parliament and,
interestingly, for the first time ever in a piece of
legislation which is not to do with non-
discrimination, it has non-discrimination measures
within it. I think it is absolutely essential that when
we approach any of these matters, which have a
direct impact on citizens and law enforcement
agencies and enforcement agencies, it is vital that
they are engaged in the pre-legislative process.

Q107 Mrs Dean: Does anybody want to add to
that?
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Ms Lambert: Yes, I do think there are diYculties
in some respects. The process that Michael has
outlined, when we can do it I think it is extremely
useful and it works; it is very powerful. We have
been doing that not least with conditions in some
of the reception areas at EU borders, and again
that has been extremely informative. There are
issues within it structurally in terms of coming back
to assess how things have been implemented once
it has happened, partly in terms of the workload of
the committee in that I think that many of us would
feel that we do not actually have the time to do the
depth of scrutiny that we would want to do, and
we need to look at how we manage that, but quite
often your initial point of report is the
Commission, that of course is working a lot of the
time with what Member States tell it and what we
are more interested in almost is what Member
States do not tell it, so therefore we are heavily
reliant, as many parliaments are, on professional
bodies, NGOs, and doing our own fact-finding on
it. The other element that comes into it at times as
well is budget. We are limited as a committee in the
number of fact-finding missions, delegations visits,
whatever you want to call them, that we can do.
Again, that is a problem at times. There are things
that you want to do and cannot do, and we have
only recently—and I may be corrected on this by
colleagues—been allowed to set foot outside the
European Union to look at the eVect of certain of
the visa procedures and so on that we are putting
into action. That has been quite a revolution, I
think, being allowed to step outside to see what is
happening. Those are some of the other factors that
certainly mean that you do not always get the depth
of that you would like to have, particularly looking
at the implementation two or three years down the
road, the review side of it.
Mr Kirkhope: Chairman, this is a question that I
think Members of Parliament can also ask
themselves and consider. We have got impact
assessment in quite a lot of the things now. The
trouble is that the impact assessment that I want
to see is the impact on my constituents. That is the
diYculty about the job we do, and we do get
remarks made about us: we are so remote, we are
over here and we are not over there, whatever it is,
and yet we are the first place, the first location, for
legislative proposals, whether those are proposals
come out of the Commission or whether they are
proposals that are arising out of Council debate.
We are often the first place and therefore in many
ways the decisions we take, and REACH was a
good example of this, the chemicals directive, are
extremely diYcult to handle because, of course,
REACH has impact right down to our constituents
who are commercial chemical companies and
individuals and a lot of NGOs. Incidentally, we do
have an enormous amount of feedback in this
Parliament from NGOs and organisations,
probably, may I suggest, more than Westminster
does, because often that is the point at which they
need to get at legislators of one kind or another.
In terms of the knowledge of the eVects, and I do
not know whether I am getting close to where this

question is from but my view is that it is extremely
diYcult and one of the best ways of doing it is for
us to work more closely with other legislators. I
think we have always had this discussion but I
repeat it today: it is vitally important that MEPs
are able to work even more closely with MPs to
see the process from start to finish and then we can
perhaps together monitor how the eVects are felt
by the public. That is to my mind the big missing
thing in my life, that I would love to see this happen
and I do not think we have ever quite made it.

Q108 Mr Benyon: We have had conflicting evidence
on this whole area of scrutiny. One group of
people, Open Europe, who came to see us last
week, said, “If the passerelle clause is used it would
mean that for the first time in the UK’s history
criminal laws would be passed through parliament
as secondary legislation, and would not receive full
parliamentary scrutiny, as they will be
implementing EU legislation”. In Mr Watson’s
evidence he has suggested that the role of national
parliaments in scrutinising government decisions is
greater under the Third Pillar procedure. How
would the role of national parliaments in
scrutinising EU legislation change under the First
Pillar and would a more transparent process enable
national parliaments to be involved earlier in the
process, rather as you were suggesting?
Mr Watson: I am very much in favour of more
transparency and I think the progress that we have
made in opening up the Council of Ministers to
scrutiny when it has legislated has been
tremendously helpful in this. I am not sure that in
reality it would reduce the role of national
parliaments in scrutiny. What I think it does is that
it perhaps changes the way we do it. One of the
biggest advances we have made in recent years, and
it has been a process in which your Chairman has
been involved because he has chaired some of the
sessions, is now on a regular basis, twice or maybe
three times a year, national parliaments from
Member States and the European Parliament come
together by sectoral policy area and look at how
legislation is working. Your Chairman chaired
recently a session which looked at the European
Arrest Warrant and two other pieces of major
legislation. It seems to me that that is the most
eVective way of scrutiny today because we are
looking at how things are working in diVerent
countries and we are looking also at the challenges
facing the Union as a whole. It seems to me that
many of the challenges today are supranational and
therefore the most eVective responses are also
supranational responses. However, I am worried
and I share your concern about the extent to which
parliaments are currently able to scrutinise what
has been done at European Union level. If you
take, for example, some of the agreements we are
reaching with the United States on anti-terrorism
agreements, on air passenger data and so on, these
are not scrutinised by national parliaments because
they are treaties signed by the European Union
with a third party rather than by a Member State
with a third party, but nor are they scrutinised by
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the European Parliament because they are Third
Pillar issues. One of my arguments in favour of the
passerelle is that you are going to get greater
parliamentary scrutiny all told if you use that
particular clause within the treaty.
Mr Kirkhope: One of the big problems about these
sorts of discussions, and the passerelle is a good
example, is that you tend to get exaggeration by
those who are arguing in one direction or the other.
I therefore to some extent share Graham’s view
about the eVects in terms of parliamentary scrutiny.
I think the big problem we have, as he suggests, is
that there is not enough parliamentary scrutiny per
se in national terms. It is not so much a question
that the passerelle would then render this an
impossible situation. I think that we already have
that in place as a problem which needs to be sorted
out anyway. I am opposed to the passerelle because
I think it would certainly as a device aVect our
rights, not necessarily in the scrutiny area but in
determining the matters which I think are very
much national matters to be determined.
Mr Cashman: First of all, I do think that there is
a greater role for national parliaments to engage in
the scrutiny process at an earlier opportunity. One
of the very good ideas contained within the
constitution was the obligation on national
parliaments to debate the Commission’s annual
work programme, and the more debate we have,
interestingly, the easier our jobs will become
because its connection back to the Member State
will be obvious. My belief is that use of the
passerelle going from Third Pillar to First Pillar
would mean that any decisions taken within the
Council would have to be referred back to the
Member State. Whether it is merely for
endorsement or whether it is possible for the
Member State to reject, I will be honest with you,
I do not know, but, of course, where a supposed
new power comes in is the power of the European
Court of Justice to intervene in these matters, and
at the moment in this area the Court of Justice does
not have that remit.

Q109 Mr Benyon: You have powers of scrutiny and
co-decision that traditionally belonged to UK MPs.
In fact, most of our constituents still think to an
extent that we still have those powers. How
eVective are you at scrutinising EU initiatives on
behalf of the UK, and I will widen that? Would
your and our constituents feel that a better job was
being done if you scrutinised from a UK
perspective rather than in your own political
groupings or across all Member States, and there
was a more structured approach to really feeling
that the impact on the British electorate was being
addressed more directly?
Ms Lambert: I may part company with others here
but I always have problems with this concept of the
British interest because I am never entirely sure
quite whose interests we are talking about, whether
it is the government of the day or whether it is other
institutions. I think that probably the electorate
would think that the job is best done at
Westminster because that would be where it is

reported; therefore they will be aware that there is
a job being done. Quite often at the European
Parliament level a lot of people do not know that
there is a job being done despite the best eVorts of
many of us to get that information out there. I
think this is where what other colleagues have been
saying about the involvement of the scrutiny
procedure in the British Parliament becomes very
important as part and parcel of this. To scrutinise
it from a British perspective, whatever we may
mean by that, is the job of the national parliament.
Our job is to look at how this works not just for
the UK but also for elsewhere and that there is a
balance sometimes to be found in that. Sometimes
we will consider that we do want to defend a British
interest. At other times maybe there are other
things that we think outweigh that, so this is the
issue when we are looking at things, particularly in
a co-decision procedure, that the involvement of
our national parliaments at that point, further
upstream, is really important, not when we have
made the decision and you are then implementing
it. It is what the framework of the decision is and
that is where that input will be particularly
valuable.
Mr Kirkhope: We do work in an extra dimension to
national parliaments and that dimension is in our
national interests, so I disagree with this point that
is being made. I can think of a whole lot of
instances where my colleagues and I have worked
with other major political parties in the UK on
something that is patently in the interests of Britain
and we do it, so we obviously are in our groupings
on the left or the right or whatever it may be and
in general we are pursuing matters because we are
pursuing them as politicians on the right or the left,
but then there are definitely matters—and I am
trying to think of some; you can probably think of
some, Michael—where we will work in the British
interests as one of our priorities, our party interest
and the national interest. Those are the things I
regard as the two priorities here, and I think it does
happen and I think it is right that it should happen
as well. After all, we are elected from a particular
country rather than just in an amorphous
European way.
Mr Cashman: Of course there has to be a British
perspective; otherwise there is no common interest.
There is a French perspective and we come together
and we try and work out something that probably
satisfies everyone but the French and then we have
got the right deal—and that was a joke, for the
record! In a way I think there is a bit of a con that
has gone on, that we have taken these powers of
scrutiny. In some areas, yes, where we have co-
decision, and that has increased under the various
treaties from Maastricht onwards, but of course
some powers have been ceded only to Council,
those government ministers acting in Council and
then deliberating and voting in secret, and that does
not get reported back, their position and how they
voted. I wrote the law—and it is law—across the
whole of the EU on public access to all the
documents held, received or produced by the three
institutions, and the definition of “document” was
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extremely wide, believe me. This was a method by
which citizens could hold the various institutions
accountable and there has still been resistance
within the Council for this transparency. Where we
have real scrutiny and we can bring forward
legislative change we operate absolutely at full
throttle and with all due regard to the people who
have elected us, but where we do not we give our
opinion, and if the opinion is disliked it is merely
put into the filing cabinet called the waste paper
basket. That is why the more co-decision we have
the more eVective we are as scrutineers and as
legislators, but I would say to all of those Member
States and those politicians who believe that we
have become the scrutineers, you must scrutinise
the scrutineers.

Q110 Mr Clappison: Can I turn to the Schengen
Agreement which you touched on a moment ago?
Could I perhaps ask a broader question on that,
how you view the advantages and disadvantages of
the UK being outside the Schengen Agreement?
Mr Cashman: The UK, of course, has, like Ireland
and Denmark, an opt-in to Schengen. Interestingly,
I think it is Norway and Iceland and Switzerland
who have opted into Schengen. Of course, if you
look at Ireland and you look at us, we have very
diVerent needs. We have a border that is solely our
own. It is not, unless you look at Northern Ireland,
shared with another country and therefore we have
very special needs, so therefore I think it is right
that we have decided to opt out. However, there
are problems aVecting people who want to travel
without restriction, and indeed some people do find
problems when they come from other parts of
Europe into places like Gare du Midi (Brussels’
main train station) and they have not brought any
ID or a passport, going back to Janet’s question
about the eVects on some of our citizens.

Q111 Mr Clappison: But broadly you are happy to
keep the present arrangement?
Mr Cashman: Yes. I would be happy to keep the
present arrangement. Let me say the Schengen
Borders Code is not just a piece of law. Out of that
came a manual that will be used by all of the border
guards, so it is another example of laws having
direct eVects on citizens and on the people who are
actually implementing it.
Mr Watson: My take will be a slightly diVerent one.
I think that remaining out of the Schengen
convention assumes that we take the responsibility
to police our own borders. I would be rather more
convinced of that if it were not that every
government for the last 12 years has cut the number
of Customs oYcers employed in the UK. Frankly,
I see some gains in us joining Schengen because I
think it would help us in achieving some of the
things we wish to achieve in the protection of UK
citizens against cross-border crime and so on.
However, I choose another argument as my main
argument against Schengen: the cost to British
businessmen.

Q112 Mr Clappison: Against the opt-out from
Schengen?
Mr Watson: Against the opt-out. It is the cost to
British businessmen of having to queue at foreign
airports, or railway stations if it is the Eurostar into
Paris, compared to their continental competitors is
huge, an absolutely massive disruption to their
lives. I think we would be far more successful
economically if we did not have to put our own
citizens through those hoops.
Mr Kirkhope: I am very happy that we should
maintain our position, were that the case, of course,
because over the last few years the Government has
been, as we know, opting into parts of Schengen,
certainly the co-operation areas of Schengen, and
my worry slightly is that we will suddenly wake up
one morning and find that we have opted into the
last bit of it, which I would be very unhappy about.
I think it is quite unnecessary and I think actually
we are right to maintain our position because it also
then spreads over into areas such as immigration,
which we have not discussed, I know, Chairman,
today but which used to be my brief at the Home
OYce, and although we did have some changes and
redeployments of our border controls, Graham, I
think it is only in recent years that we have seen
the complete removal of the outward checks, which
I think was one of the causes of our misfortunes at
this time in terms of immigration matters. I am
sorry to mention that but it is true, I think. I am
very concerned about this whole issue of Schengen.
Of course, the new enlargement states are obliged
to comply with the Schengen acquis by, I think,
2009. At the moment this is proving an extremely
diYcult thing, and whilst I want us to be out I am
really very happy that they should be in, or that at
least that there is some clear policy for the external
borders of the EU because we are obviously
concerned that those borders are properly
maintained, albeit we are not in Schengen. We
should do far more as a country in my view to try
and give assistance where we can to ensure that the
Schengen acquis is complied with by those states
which are obliged to comply with it, if you know
what I mean. I think that would be in our interests
in the same way as, although we do not want to be
members of the euro, we do at least want the
currency itself to be stable. It is in our interests as
a country. Therefore, I think we should take that
view, that we retain our position and we look at
our immigration process more carefully but also
that we do give aid to the accomplishment of the
acquis for the enlargement states, which really has
to be achieved by 2009, but the way things are
going, Chairman, it looks as if it is not going to be
complied with or achieved.
Ms Lambert: I think this almost pick-and-mix
attitude towards Schengen becomes increasingly
untenable. There is a whole set of information
exchange that goes with it which occasionally
aVects our citizens, not least if they are travelling
for what might be seen as political purposes but
they do not get the benefits of open borders either.
There is an increasing desire coming through to be
treated on the same basis as other EU citizens and
we have that freedom of movement.
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Mr Cashman: Just so that we are absolutely clear, of
course, the UK has opted into information sharing
and it is vital that we are aware of who is coming into
our country or leaving it and that we work with
others to track those who need to be tracked. I just
want to say that because there is the Schengen area it
must be realised that Member States still police their
borders. They still have Customs operations in those
areas. They just have the abolition of border checks.

Q113 Chairman: Can I thank you all very much
indeed for giving evidence. I probably should not say
this on the record but I will. The idea of inviting you
as colleagues to come and give evidence to us was

cooked up by your colleague Den Dover and myself
in the margins of a Lords and Commons cricket
game in north London in early September, but I
have to say from a personal point of view that I think
it has been an extremely useful session and it does
seem to me—and you have said very similar things—
that we should perhaps look at occasional
opportunities for members of your committee and
members of our committee to meet together,
perhaps on occasion for more informal but
substantive discussions on some of the policy issues
that come up.
Mr Kirkhope: Thank you very much for the
opportunity.
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Q114 Chairman: Good morning, may I thank you
for coming to give evidence to us this morning as
part of our inquiry into the relationship between
various European Union issues and justice and
home aVairs issues in this country. I think the
Committee are looking forward to your evidence
this morning. We are about half way through our
inquiry and, without pre-judging the report, it is
fair to say we have had a lot of discussion about
some fairly conceptual issues about mutual
recognition in the European Union and
harmonisation of legislation and so on. To some
extent it is obvious that the debates we have
listened to so far in the inquiry are driven, in part
at least, by the approach that people take to much
bigger debates about what sort of European Union
we want and their conceptual and intellectual
approaches to the debate. This morning’s sessions
give us the chance I think to hear from people who
are in the frontline of trying to tackle crime in the
European Union, and also to keep our citizens
secure. We are very interested in the perspective
you have as senior operational people in delivering
for the citizens of this country and for others in
Europe. What I would like to do is to ask each of
you to introduce yourselves for the record and then
we will begin the questioning. I shall start from my
right-hand side and go to the left.
Superintendent Flynn: I am Superintendent Mike
Flynn from Sussex Police. I work for the
Association of Chief Police OYcers International
AVairs, to do with changes to business processes
brought about by the introduction of the Schengen
Information System.
Chief Constable Kernaghan: My name is Paul
Kernaghan. I am the Chief Constable of
Hampshire Constabulary, and also lead for the
Association of Chief Police OYcers in respect of
International AVairs.
Mr Quille: I am Michel Quille. I am Deputy
Director of Europol and I am the Commissaire
Divisionnaire of the French National Police.
Mr Hughes: Bill Hughes. I am the Director-
General of the Serious Organised Crime Agency,
responsible since 1 April last year for dealing with

serious organised crime in the UK, and dealing
with international relationships on behalf of law
enforcement in the UK.
Mr Wainwright: Rob Wainwright. I am a Deputy
Director in the Serious Organised Crime Agency
responsible for running the International
Department of our Agency.

Q115 Chairman: May I start by saying that where
there is more than one of you from one
organisation I will leave it to yourselves to decide
who should reply. Starting with a general question:
as we look at policing in the UK and EU there
seems to be a huge range of diVerent places where
police forces come together. We have groups that
come together to look at cross-Channel issues;
there are traYc policing groups coming together;
we have the Police Chiefs Task Force; we have
Europol; and we have European Union institutions
like CEPOL as well. There does seem to be a whole
host of diVerent arrangements for policing
cooperation across the European Union countries.
The question I would start with is: how do you
actually ensure that these many diVerent
arrangements are not duplicating, contradicting or
undermining each other, and they are actually
working together as eVectively as possible?
Chief Constable Kernaghan: I recognise the picture
you paint, Chairman. I think we try and do a
pragmatic approach. You indicated TISPOL, the
European traYc network; that is represented by my
colleagues on road policing from ACPO. Europol,
as you will hear from Bill in a few minutes, very
much takes the lead on that. CEPOL is the
training; and CENTREX which is the national
training body; and our colleagues from ACPO in
Scotland interact with CEPOL. We try to take it
on a pragmatic basis. I think one thing I would say
is that SOCA provides a one-stop facility in respect
of serious organised crime, a bespoke agency
which, again, Bill will flesh out; but we lack a one-
stop shop for the other police functions. As you are
aware, we lack a central police body, a core of staV,
and that does cause problems. Who represents us
on certain bodies: historically I know Bill used to
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represent us at the Police Chief Task Force.
Primarily most of their workload will be serious
organised crime; it makes a lot of sense; but
occasionally they may have a police function as
such. Bill would recognise that SOCA is not a
police agency. Our approach to date has been
pragmatic but I think we would be in a stronger
position if we had a single body in the UK that
dealt with the non-serious organised crime side. I
think Bill may have a view on that.

Q116 Chairman: Just to draw you out a little on
that—obviously there are a huge range of crimes
that fall outside SOCA, but what are the sorts of
crimes that are not covered by SOCA that give you
most concern that have an obvious European
dimension, where that sort of cooperation is likely
to be most important?
Chief Constable Kernaghan: If we go into it in depth
you will hear about it in terms of systems in
Schengen etc, but SOCA does not have a role, for
instance, in respect of murder, or in respect of a
single paedophile etc. That is incredibly important
information which is exchanged between all the
police forces of the European Union. There is lots
of serious crime which is not serious organised
crime. It is not the raison d’être but it is what I
would call day-to-day bread and butter policing
which engages all 52 territorial forces of the UK.
Mr Hughes: I think Paul is absolutely right. I do
still represent the UK on the European Police
Chiefs Task Force. The pragmatic solution is that
I keep Paul involved where there are issues to do
with general policy, functions that come up there;
but, as he says, most of the work ongoing in the
Police Chiefs Task Force concerns serious
organised crime. There is a police cooperation
working group that operates in Brussels as well as
the EU, which looks at the type of work that Paul
was referring to. Again, there are UK
representatives on that. The point Paul is making is
absolutely right, there needs to be something which
covers the more general policing functions that
need to be carried on. What SOCA does, where we
can, we try to assist of course, but it is not within
our remit and it is really important that ACPO and
ACPOS in Scotland are represented in dealing with
the other countries, particularly within the EU.
What we also have of course within SOCA, and I
know this is primarily concerned with Europe, of
course we also pick up the international liaison
oYcer network; we have inherited that from
Customs with their drug liaison oYcers, from
NCIS, the National Criminal Intelligence Service,
with their overseas crime liaison oYcers; and Rob
runs all of that network which extends across
almost 40 countries now, with oYcers based in
those countries operating on behalf of the UK, not
just on behalf of SOCA. They are also there to
assist in whatever they can. We also have good
working relationships within the EU. We have
great cooperation particularly around the CPS
liaison magistrates that are based in Madrid, Paris
and Rome which helps enormously, particularly

when dealing with some of the harmonisation
issues. In terms of policing I think it is still the point
that Paul is making—there needs to be some
general policing function.

Q117 Chairman: Mr Quille, your organisation is
relatively new and it comes into what seems to be
quite a crowded field of European police
cooperation. How do you ensure that the work of
Europol is adding to the existing cooperation and
not simply adding another layer of activity which
is duplicating what was already there?
Mr Quille: Chairman, I understand very well your
concern. You ask if Europol tries to avoid
duplication of eVorts and we have found that the
case with Interpol mainly and we are always trying
to give an added value to investigation. The aim of
Europol is to support investigation conducted in
the Member States. For that we use tools that are
not available in other organisations. We have
special databases: the analytical work files. We
have special databases dedicated to certain types of
crime: drug traYcking; traYcking in human beings,
but very targeted. No-one from other organisations
has the same tool so for that we avoid duplication.
Also we avoid duplication with having cooperation
agreements with other organisations. With Interpol
for example we have a cooperation agreement—but
not only that. We have a liaison oYcer from
Europol to Interpol, and from Interpol to Europol,
so we are constantly looking to avoid duplication.

Q118 Chairman: There are a number of issues in
your answer that we will come back to. A final
question from me at this stage to Mr Hughes. We
have learnt from the ACPO submission that your
organisation provides coordinated access to
Schengen, Europol and Interpol for UK policing.
Could you just explain briefly how that
coordination process works?
Mr Hughes: We have oYcers based at Europol as
Michel has already explained. We have oYcers who
are placed in all of the EU countries. We have a
national responsibility for running the Schengen
information system working with that and the
Sirene Bureau. We have a statutory responsibility
under the Act that set us up to support UK law
enforcement and law enforcement agencies in other
countries; and that means our international
division is responsible for the coordination of the
UK interface with Interpol, Europol and the
Schengen systems. We deal with European Arrest
Warrant requests; and areas of mutual legal
assistance come to us, all of those areas; and that
is the work we perform on behalf of UK law
enforcement generally, not just the Police Service,
of course, but also HM Revenue and Customs and
other agencies responsible for dealing with law
enforcement. Rob can give you more details on the
type of work that we do if you want it in a bit
more detail.
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Q119 Chairman: What might be quite useful for the
Committee is, not too much detail, to pick a typical
operation for the Committee because I think we are
interested in the practical work of fighting crime.
Can you give the sort of case that would require
SOCA to play that coordinating role and relate to
Schengen or Europol?
Mr Hughes: There are a couple of recent examples.
Operation Blue Sky was one that was an
international investigation into Turkish organised
immigration crime. It was led by the Metropolitan
Police Service in the UK but it was supported both
by SOCA and Europol. Europol acted as the
conduit in terms of the investigation between the
United Kingdom, the Netherlands, France,
Belgium and Germany with exchange of real-time
intelligence. This operation resulted in multiple
arrests and convictions and the dismantling of an
organised immigration crime network right across
Europe. That is a recent example. Also, for
example, we are tasked with leading on Article 40
cross-border surveillance work under the Schengen
arrangement. One of the operations we did recently
was an operation called Flamage, which is an
ongoing operation involving the smuggling of Class
A drugs through Europe into the UK. So far we
have facilitated numerous outbound Article 40
requests for international surveillance of the main
targets in Holland and Spain. So far intelligence we
have got from the surveillance has led to the seizure
of 50 kilos of cocaine and arrests in the United
Kingdom, and it is an ongoing operation which we
are still working on with Spanish and Dutch
colleagues.

Q120 Chairman: Outbound is where we request
another agency in Europe to do work because we
have identified people?
Mr Hughes: It also means that our oYcers can go
abroad and work with them as well.

Q121 Mr Streeter: A question to ACPO and SOCA
particularly. In your written evidence you have
talked about the practical cooperation you have
with other Member States and organisations within
Member States, and again you mentioned that this
morning. Do you consider these informal practical
cooperation arrangements give you suYcient
powers to go about your duties, or are more
required?
Mr Hughes: The issue that concerns us is that we are
quite successful when we work in intergovernmental
cooperation, bilateral arrangements with other
countries. Bilateral, sometimes multilateral,
working in small groups and small working
arrangements we can get on and achieve a
considerable amount. It seems to work quite well but
there is a danger all the time of creating structures to
deal with all the known or unknown circumstances
that could arise and we are generally not in favour
of that type of approach. The issue of harmonisation
across the laws in the EU, of course, often comes
into play here. This is why we need agencies like
Europol and Eurojust, which enables us to work

very eVectively to try and work around other
countries in terms of dealing with their legal and
legislative background. In that regard I do not see
that is necessarily a major problem. The point that
Paul is making, and I am sure he will come back to,
about having some form of proper interaction for
police forces in the UK is probably something you
will want to touch on.

Q122 Mr Streeter: Do your computer systems talk
to each other?
Mr Hughes: Within the SOCAP Act that set us up,
we have the ability to share data through gateways
with other people who can assist us in our remit
but what we seek to do at the moment is to do that
through Europol and the analytical working files
that Michel has referred to, so there is a common
understanding and a common area for dealing with
data protection issues at the present time through
the Europol oYces.
Chief Constable Kernaghan: My view is, yes, there
is very good formal cooperation between “police
forces” but, as Bill quite rightly says, it also
encompasses law enforcement agencies. Police
force to police force both on an individual and
corporate level there is good cooperation. I think
it is very important we should not be allowed to
run riot and do our own thing. We need the law to
tell us what the limits are and, equally, to ensure
the cooperation can be translated into evidence we
can place before the courts both in the United
Kingdom and elsewhere in the EU. There is good
professional cooperation but I think on certain
occasions it is very important that there are treaties
and protocols signed up between member States to
ensure that police work can be translated into
evidence before a court to secure a conviction,
because that is ultimately why the police exist—to
secure convictions and to protect the public. A
good example would be the protocol that has set
up joint investigation teams which enables police
forces very openly and publicly to send an oYcer
to another jurisdiction, and for that individual to
participate in the investigation. I conjure up the
scenario ten years ago when you might have had
an interview and there might have been an
individual in the room whom everybody would not
have named frankly through hesitancy etc. Now we
are quite happy to say, “The third oYcer in the
interview room is a senior Spanish oYcer, senior
French oYcer, senior German oYcer”, because that
reciprocates with our European colleagues and that
is important. We do need a framework. In terms of
computer systems, the one which I think will have
the biggest impact as and when it actually goes live
in the UK is the Schengen Information System,
whereby someone who is wanted in Germany will
be circulated throughout the whole of the EU,
including the UK, and vice-versa. That means when
someone is stopped and checked in a street, say, in
Winchester and they are wanted for a serious
oVence in Berlin they can be arrested and
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subsequently extradited to Germany. That is about
public safety and that, I think, is a huge step
forward as and when Schengen goes live in the UK.

Q123 Mr Streeter: A quick question on the
European Arrest Warrant. It has been said that
that could not have been achieved just by
cooperation but did require legislation. Are there
other areas you can think of where measures could
only really be eVectively brought in by legislation?
Chief Constable Kernaghan: I think legislation or
agreement between governments; but, yes, I think
the European Arrest Warrant is a potentially huge
step forward. Equally we would like to see
agreement, and it could be agreement perhaps as
opposed to an Act of Parliament in the UK, that
information supplied to the UK it is always
accompanied by fingerprints etc. We need to
identify people. If there was a uniformity, a
consistency of approach throughout the EU in
terms of identification et cetera, that is a practical
step forward.
Mr Hughes: Could I just come back on that
because there are a couple of issues. Some of the
problems we have around the sharing of
intelligence are that in some jurisdictions in Europe
the sharing of intelligence about a case can only be
done at the end of the investigation with the
approval of the examining magistrate or lead
prosecutor. That can sometimes reduce our ability
to get ongoing practical intelligence together. I
know that is a problem for Europol as well. Just
touching on the European Arrest Warrant—I think
we have to be very mindful of the changes that will
come when we are part of the Schengen
Information System; because at the present time we
receive probably around 5,000 requests a year from
Member States; that is going to increase
significantly, and we are not resourced properly to
deal with that. At the moment there are 17,000
alerts on the SIS which require UK validation. All
of this will mean an increased workload, and we
need to pick that up. There are issues around
making what is working now work better, rather
than necessarily looking for better legislation or
new legislation.

Q124 Mr Streeter: Are you expecting a huge jump
in workload following 1 January this year with two
new countries coming in?
Mr Hughes: Not so far.
Mr Wainwright: No, a modest increase, I think.
Chief Constable Kernaghan: I would expect a huge
increase as and when people are checked coming
into the UK, or even leaving the UK, against the
Schengen database agreement in our own border
controls. Actually it is linked to the Schengen EAW
database and that is when we will have a huge
increase. Building on Bill’s point, at the moment
extraditions are relatively rare events. It is done in a
somewhat historic fashion et cetera. We will require
extra resources, as will the Crown Prosecution
Service to eVectively process a huge increase in
European Arrest Warrants.

Q125 Chairman: You used a phrase that “there are
17,000 alerts which require UK validation”, or
something like that. Could you explain what that
is in layman’s terms? Where are these alerts, and
what does “validation” mean?
Mr Wainwright: These alerts are stored on the
Schengen Information System by those countries
which are already members of that information
system, which at the moment of course does not
include the UK. When the UK becomes a member
of SIS it will have the obligation therefore to eVect
those alerts and to bring them onto the UK
database, and that will require a substantial
amount of processing in terms of backdating the
work involved and getting those alerts on. Also on
a day-to-day basis it will greatly increase the
amount of work we are handling and turning over
as more and more alerts come on.

Q126 Chairman: “An alert” means what?
Mr Wainwright: An alert is simply a flag on a
system that an individual, a motor vehicle or
another item is wanted by a police force in certain
jurisdictions.

Q127 Chairman: It is actually wanted?
Mr Wainwright: Yes.

Q128 Chairman: It is not a suspicion but actually
wanted?
Mr Wainwright: It can be both, I think.
Superintendent Flynn: The types of alerts that are
there, which Rob has described, are for:
extraditions; missing persons; a locate/trace for
judicial purposes for the courts, and that is for
witnesses and for people to appear before the
courts, but that is just a locate/trace; discreet
information reports on travelling serious criminals
and threats to state security; and then the property
alerts, which are things like stolen vehicles and
stolen passports.

Q129 Mr Streeter: A final question from me, which
we have slightly touched upon, but to each of the
organisations present. What gaps have you
identified in the current systems of eVective police
cooperation throughout the EU, and what would
you like us or other organisations to do about it?
Chief Constable Kernaghan: I go back to my
previous answer—identification. I think we need to
have standard identification; and, equally, the next
step would be that criminal records should be
shared. I am very conscious that the Treaty is
moving in the right direction, but I would like,
firstly, the standard identification of individuals
and, secondly, automatic sharing of criminal
records throughout the EU.
Mr Hughes: I would echo that. I think the principle
of availability that is writ large in the EU is large.
This is the principle that police oYcers, law
enforcement oYcers, should have the data available
to them wherever they are—available to them in
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order to be able to improve the way they do their
business. We should be finding every way in which
we can make that work more eVectively.
Mr Wainwright: Perhaps I would just go back to
the Chairman’s opening comments that this already
is a crowded playing field. We do not necessarily
need more agencies, more institutions, or even
more legislation actually. If anything, we need to
streamline the current arrangements and make
better use of what, in many respects, are significant
capabilities that are already out there. Europol
already represents the single mechanism within the
EU to coordinate Member States’ response against
serious and organised crime across the Union. We
would encourage all Member States to make the
best use of that organisation, and use that as the
single method of coordinating our work. It does
work eVectively in many cases. I am not sure that
its potential has yet been fully realised.

Q130 Chairman: Do you agree with Mr
Kernaghan’s priority list? Are there other things
you would prioritise from Europol?
Mr Quille: No, for Europol, as was mentioned by
Rob Wainwright previously, we have to use the full
potential of Europol. We have some Member
States (and it is not my task to deliver bad or good
scores) who do not use the full potential of
Europol. Our fight in Europol is to try to convince
all Member States to use Europol. I referred to the
use of the Information System—we have very
eYcient tools that are the beginning of the
usefulness. We have to convince Member States to
send information, but to send living information.
We are talking about operational police
cooperation and that is based on living
information. The information coming from the
past is not very useful. So there is work to do. If
I can resume, we have to increase the awareness of
Europol. As mentioned previously by Rob
Wainwright, we have to deliver permanent
awareness. I think it is the first step to having real
operational cooperation in the field of the police.

Q131 Bob Russell: Chairman, I wonder if I could
continue the question you have just put to Europol.
Do all 27 EU Member States contribute the same
degree of information to Europol, and who are the
bad guys?
Mr Quille: I can’t deliver good or bad scores; but
you are right all the Member States do not have
the same level of application in Europol. Some
Member States do not have the structure to send
information. The first step for the Member State is
to gather the information; for example, to gather
the information coming from Customs. In some
Member States Customs are not linked with the
fight against organised crime. The first step is to
have a good structure; and, here I come back with
my previous intervention, to give the information
to the police oYcers in the field, and to know
Europol. If they do not know Europol they will not
send the information. There is a very diVerent
situation between Member States. The role of

Europol, as mentioned previously, is to give that
role. It is hard work but we begin with that kind
of work.

Q132 Bob Russell: You have clearly made the point
that there are diYculties with some countries. Does
that mean that your work from those countries is
then made impossible; or can it be resolved?
Mr Quille: No, I do not think it is impossible. We
have ten new countries in Europol (12 now) and
we have diVerent degrees. Some of them are very
advanced, and they have very structured
organisations; and some others do not. It is up to
Europol to give the information. We have two
steps: there is the political level with the justice and
home aVairs ministers, and the technical impetus
given by Europol.

Q133 Bob Russell: Trying to get the 27 Member
States to sing from the same song sheet is clearly
diYcult; but what happens when organised crime
involves people in Switzerland and Norway? How
do you deal with it then?
Mr Quille: We are very conscious if there are trends
or cases of organised crime in Switzerland or
Norway they can impact on the European Union,
so we have operational cooperation agreements
with Switzerland and Norway. In our cooperation
agreements it is possible to exchange data, but
personal data. We can exchange and we can be
very eVective.

Q134 Bob Russell: How close is Europol’s relations
pan-European with Interpol and indeed worldwide
with Interpol?
Mr Quille: As I mentioned previously, with
Interpol we began in a very bad situation, because
there was permanent duplication of eVorts. I am a
police oYcer so I try to tell the truth! We checked
that Interpol was beginning crime analysis in a
certain month and Europol tried to do the same
thing. We set in place an operational cooperation
agreement. In our agreement we tried to avoid
duplication. We have daily work because we have
liaison oYcers from Europol to Interpol and from
Interpol to Europol. Every day we look to avoid
duplication.

Q135 Bob Russell: If I could just put a simple
question to both ACPO and SOCA. We have
obviously established it is a crowded playing field
there. Is cooperation from the European partners
always forthcoming to the degree you would wish?
Chief Constable Kernaghan: Speaking from my
perspective, most requests are going to go via
SOCA so Bill can obviously respect that: but I have
to say commanding a large force in Hampshire, we
have no problems with any European colleagues on
an operational basis and we seek to provide a
reciprocal service to them when there is an inquiry
which brings to them to Hampshire. I am not aware
of any diYculty cooperating with colleagues on the
Continent.
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Mr Hughes: From our position that is exactly the
case. If I could just add to some of the points made
about Europol: one of the advantages now that we
have is during the UK Presidency Europol brought
in what they now call their Organised Crimes
Threat Assessment, which gives a very, very
accurate picture in real-time of what is happening
within the European Union and the threats to the
European Union—the countries and Member
States—from organised crime, and that includes
the point you are making about from outside the
European Union, so how can we work together to
deal with those issues. That also uses the European
Crime Intelligence model, which is based on the
National Intelligence model we use in the UK,
which enables us to find ways of dealing with those
particular threats. The analytical working files
which Michel referred to, there are 18 of those
which cover a wide spectrum of organised crime.
The UK participates in 15 of those, and we are just
about to participate in the sixteenth. I am not going
to get into who are the bad guys and who are the
good guys, but you would expect me to say that
we are one of the good guys because we work with
Europol and with Interpol and we support what
they are doing. We have a very large contingent at
Europol and we see Europol as the right way. What
we see is not necessarily the need to tinker when
Europol increases its mandate; but to make better
what it already does pretty well, and make it better
for the future.

Q136 Bob Russell: Do you think that Europol
should take on further powers or responsibilities?
I note the earlier answer that you do not want any
more legislation, but do you think Europol should
take on further powers and responsibilities?
Mr Hughes: I do not think so. I think they have
suYcient at the present time. You need to make
them work better.
Chief Constable Kernaghan: I would echo that. It
should be very much about, what are the police
forces concerned with; and they should cooperate.
Europol provides support, but I do not see them
taking the lead.

Q137 Bob Russell: My very last question is to
Europol. I understand that the changes to the
Europol protocol give you an expanded role, but
you do not have any power, do you, to compel
action. Are you a toothless tiger?
Mr Quille: No. Europol does not need coercive
power. As mentioned previously we have to
stabilise our work, and not to expand too much.
The question is not the crucial question. We are in
charge of the support of the living investigation of
the Member State, so we need to do our best but
without coercing. It is not useful; it is not the
question; and, for the moment, we have to develop
our support for the Member State only.

Q138 Chairman: Can I pursue a point to make sure
I have understood something. Mr Kernaghan, if I
understood it right earlier you were saying there

may be a case for a better European Union Centre
of Cooperation, or a clearing house or something
for things like murder investigations, paedophile
investigations that are not covered by SOCA, are
not properly covered by Europol? That is if I
understood your earlier answer.
Chief Constable Kernaghan: No.

Q139 Chairman: In which case, if it is not an
expanded Europol taking on that role, what is it
you are actually seeking that is missing? We
understand what you are saying about
identification powers and so on, but I understood
you to be talking about other types of cross-border
investigation?
Chief Constable Kernaghan: No, what I was saying
was purely at the domestic level. Those agencies
provide a superb interface with Europe and
Europol in terms of serious organised crime. I am
simply saying on more mainstream policing we lack
a single point of contact. The Information Systems
play a large part in filling that void. Once we have
got the Schengen Information System we will have
information flowing freely between all the forces of
the European Union. I am also just making the
point that, if we leave it to wider agenda, it would
be helpful if we had a single body or agency dealing
with generic police cooperation, as opposed to the
specialist area that Bill leads.

Q140 Chairman: That is a UK issue?
Chief Constable Kernaghan: Yes.

Q141 Chairman: Presumably that similar type of
issue arises in many other EU Member States that
also have diVerent patterns of policing; it may not
be regional or county as ours is, but is split between
national police forces, local police forces or
whatever?
Chief Constable Kernaghan: Yes, but with one great
exception (and I stand to be corrected because I am
not an expert in every police structure in the EU),
they either have a national force or they have a
force designated to take the national lead. The best
example I can give akin to the United Kingdom is
the Netherlands; that has, I believe, 25 territorial
forces, ranging from large to small, but they have
one national police agency which literally deals
with any function that a territorial force neither
wishes to or is not resourced to. That is the
diVerence from us. Our French colleagues
obviously have both the Police Nationale and the
Gendarmerie, both of which are national bodies,
and they allocate functions between them. We lack
that capability now. I think we are fairly unique in
saying that.

Q142 Gwyn Prosser: I want to ask you about the
European Arrest Warrant. We have heard some
case studies of UK nationals who have been
arrested and convicted in other European states
and received not the sort of behaviour, judicial
oversight that we would expect in this country.
ACPO have said that the European Arrest Warrant
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“minimises the opportunity for drawn-out legal
argument”. Are you confident that the police and
judicial systems in other Member States are
suYciently robust that there is no need to have the
facility to probe and investigate some cases?
Chief Constable Kernaghan: Can I say, with the
greatest respect, that is ultimately a political
question. With Country X is their judiciary, are
their police, up to what we would consider
acceptable standards? I would have to say it is a
matter for HMG and the Foreign and
Commonwealth OYce. We operate under the
treaties. They are fellow Member States. If we had
reservations that would come up through the
particular investigative route and we would report
it to the Home OYce, to the Foreign and
Commonwealth OYce. I have to say, if Parliament
decides that we should be a fellow Member State,
we will operate in good faith with that country. It
is not the role of the police to pass judgment on the
judicial process. There are obviously other bodies
that are better placed to pass judgment in respect
of that. My perspective is, someone should go and
answer a charge in a fellow European Member
State as quickly as possible to prove their
innocence, if they are innocent; to secure conviction
if they are guilty. As I say, we obviously would not
close our eyes in any way to malpractice, but I do
not think it is primarily the role of the Police
Service to pass judgment on other countries’
judicial processes.

Q143 Gwyn Prosser: You have said if cases come
up which cause you concern you will report them
up the line to the Home OYce. To what extent do
you have to do that, or have you done that since
the Warrant has been in place?
Chief Constable Kernaghan: I am not aware—and
it may be something Bill can supplement—but we
would take it as part of our professional ethical
code that we would never wish to see anyone,
whether they are a British citizen or not, subjected
to inappropriate judicial process. If we became
aware of it we would flag it up; but I do stress,
ultimately political judgments are for other people.

Q144 Gwyn Prosser: Mr Hughes, have you got
any views?
Mr Hughes: I was just checking with Rob whether
we had any queries on that at all, and we have not.
The issue you raise is a very pertinent one and I
think Paul’s answer is absolutely spot-on. The only
thing I would add is that it would be useful, I think,
if across Europe there were some common
standards around procedural matters about
something along the lines of what we expect in this
country from the Police and Criminal Evidence
Act, those types of caveats that apply to anybody
held in custody in the United Kingdom. That is a
political matter that needs to be resolved through
the EU, and that would probably be something
that would be welcomed by everybody, including
law enforcement. It is not an issue that we would
fall out over. I think the European Arrest Warrant

has probably been one of the most eVective changes
in terms of speeding up the process. I think Paul
is absolutely right: these long, drawn-out processes
whereby people wait for years to be extradited are
in nobody’s best interest—particularly the people
waiting of course. I have an example of where just
recently it has worked very well. Within two days
of the transmission of a European Arrest Warrant
to Spain, where a man convicted of murder escaped
from prison in the United Kingdom this last year
fled and to Spain, within two days he was
apprehended and brought back to the UK. It is a
very fast means of operating—certainly diVerent
from how we all experienced it in the past. I think
it is something we should benefit and profit from
and make better, rather than the worry there might
be that people will not use it if the procedural rights
are not guaranteed for oVenders in other countries.

Q145 Gwyn Prosser: This might spill over and be
political as well but I would like your view. We
understand the draft framework to provide
minimum procedural rights, like legal advice and
interpretation services et cetera, has been stalled
and no decisions have been taken by the European
Commission. How necessary are minimum
procedural rights as an accompaniment to the
European Arrest Warrant and European Evidence
Warrant, would you say?
Chief Constable Kernaghan: I would say, firstly,
desirable; but, secondly, if those rights
automatically apply in the United Kingdom, and if
someone is brought back to face a court back in the
United Kingdom I have no doubt that the judiciary
would scrutinise the process of their arrest and
interview and any evidence that was going to be
tendered in a British court, and if it did not meet
the highest standards of the domestic courts it
would be rejected. I am very clear about that. Bill’s
point is very valid—we would always want people
to be aVorded full rights. I am very conscious in
most of Continental Europe they have an
investigative system, magistrates as opposed to our
own system; but, no, I would want the highest
standards. How that is arrived at, yes, is a matter
for European cooperation. I am very clear, on my
professional experience there are courts which
always scrutinise and ensure that people before the
British courts are aVorded full rights.

Q146 Gwyn Prosser: Can we take it that is
supported by all of you?
Mr Hughes: Yes.

Q147 Chairman: We have had some evidence from
NGOs about individual cases of British citizens
who have not had the best of treatment, they claim,
in other European countries. It is theoretically
possible at least, Mr Kernaghan, that one of your
oYcers might at some point need to arrest one of
my constituents and send them to another
European country in response to a European
Arrest Warrant where they might professionally
feel quite unhappy about the procedure that had
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been followed in that other country. The European
Arrest Warrant was driven on the back of a big
political impetus to get this in place. Are you
confident that there is suYcient monitoring of what
is actually happening in individual cases across
Europe, so that if there were individual cases of
injustice that they would be flagged up very, very
quickly and the politicians, including ourselves,
could be forced to address these issues, rather than
just to assume it is working well—which it is
obviously doing in the vast majority of cases?
Chief Constable Kernaghan: The European Arrest
Warrant transmitted to the UK has to be validated
in the UK, I think I am right in saying. If it was
for, shall we say, an oVence for showing disrespect
to the head of state, there is a chance there for
Britain to say, “We deprecate disrespect to the head
of state but it is not a criminal oVence that we wish
to be party to”. The person, with legal
representation in the UK, can say, “I shouldn’t be
extradited”. They have recourse to the courts.
Indeed, citizens always have recourse to the courts
if they feel there is an abusive process and abuse
by the police. When they are handed over to a
Continental country, yes, at that stage as I
understand it, one, the protection would primarily
become the responsibility of the Foreign and
Commonwealth OYce and the consular services. I
think I am right in saying all European countries
there is recourse to the media. I am sure it would
not be one of your constituents, but if they did end
up in a European Court, they would have recourse
to the media; they would have recourse to the legal
protections of that country; and I would hope the
FCO would have its own views on the legal
processes; plus the NGOs, Justice Abroad et cetera,
who are quite vigilant in ensuring people get a fair
crack of the whip.

Q148 Chairman: Are these issues actively discussed
by operational police oYcers across Europe?
Chief Constable Kernaghan: I think the honest
answer to that is no. We will ensure that our
standards are adhered to and we work on the basis
that our colleagues are entitled to mutual
professional respect unless we find something to the
contrary.
Mr Hughes: It is certainly the case that European
Arrest Warrant cases take longer from the UK to
other countries because there are caveats that people
have to run through, particularly at Bow Street in
terms of checking on the legislation that applies and
the procedures that have been gone through, so they
certainly take longer from the UK abroad. I do not
know whether we take more care over it but certainly
there are those procedural caveats in place in the UK
at least.
Mr Wainwright: What we find from our experience
is a good deal of confidence from dealing with our
European partners. We are dealing with very
responsible professional police organisations
around Europe and the standard of policing,
particularly in countering organised crime in
Europe, in global terms is very, very high. From that

professional level we have confidence in our
colleagues in the way in which they implement their
work and implement these standards around
Europe. We also have confidence in the stringent
tests that are applied through the EU mechanism
before the admission of new EU Member States.
Although I guess the law of averages will dictate that
there will be one or two isolated examples, we have
not seen any yet and they would fall into a very, very
small number of cases.

Q149 Mrs Dean: Mr Kernaghan, ACPO have
identified two problems with the UK central
authority for exchange of criminal records, the first
one being that information beyond court results is
not available quickly and secondly, that only basic
information on UK nationals convicted elsewhere in
the EU is transmitted to the UK. Is there a real
danger that serious oVenders could enter the UK
without the UK authorities being aware of their
record? What can be done to tackle that problem?
Chief Constable Kernaghan: If I can take it
sequentially. Until the ACPO criminal records oYce
was created to support European legislation, and let
us use an emotional but I think it is a very valid
example, someone could go to, let us say, Germany,
commit a sexual oVence, be convicted by the
German courts, rightly and properly serve his
sentence and that would not be known to any British
police oYcer when they came back to the UK and it
frankly would not be known to the British courts
when they re-oVended in Britain and went before the
courts, they would go with a clean record which
obviously aVects the sentence. That is a totally
unacceptable position I would say professionally
and crucially from a public protection point of view.
Over a period information was supplied to the UK
and frankly sat in box files. It was not entered into
the Police National Computer and there was a gap.
That situation is now being addressed, in actual fact
the ACPO criminal records oYce is coincidentally
located in Hampshire and they are working their
way through in putting serious oVences on a risk-
assessed base on the PNC. In respect of people
coming into the UK, I would have to say at this point
in time, and I stand to be corrected by the relevant
department of the Home OYce, people are not
checked against a criminal record database or a
police database, it is against immigration databases,
et cetera, so there is a gap at this point in time. I hope
with the implementation of e-Borders, and as and
when we join up with the Schengen Information
System, more information will be available so that
whilst they may well be allowed into the UK there
will be an update as to the fact that they are now in
the UK. At this point in time we do not have eVective
border control in that context and I would urge at
some stage that there should be automatic
recognition of convictions throughout the EU. If
you commit a burglary—it does not need to be a
paedophile oVence—in one Member State that is
relevant to the police in another Member State and
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crucially to the courts. That is ultimately where we
should be going, that there is availability and access
to relevant criminal information.

Q150 Mrs Dean: Mr Hughes, do you want to
comment?
Mr Hughes: It does not just apply to records of
convictions, there are other databases that create
problems for us at the present time. As you say with
the Schengen Information System, at the present
time we are in the situation where an individual
could be refused entry to France by a French police
oYcer who is based in Kent at the juxtaposed
controls for the Channel tunnel on the grounds that
the French oYcer is aware that he is a threat to
national security from the information that he has
from the Schengen Information System. That
French oYcer can turn that individual back without
us having access to that same information. We get
around that with local procedures, we would expect
that, that is the way that law enforcement operates,
that is a bit of an interesting area where we need to
get that resolved. There is a technical solution that is
being proposed to ensure that the alerts that we put
on are not rejected where they are incompatible with
other Member States and I will give you an example
of that. Again, a UK wanted person alert could be
rejected if there is a refusal of entry alert from
another Member State that overrides it because the
wanted person alert will never be actioned because
they have already refused entry, the only way they
can deal with a wanted person is by letting them into
the country. It is a little bit catch-22 on that one so
you could end up going around in circles on this. We
need some UK friendly solutions that will help us to
overcome that. There are some issues which we are
already flagging up and trying to bring that to the
attention of those individuals who can help us.

Q151 Mrs Dean: Is the example you gave about
Schengen symptomatic of the UK being denied
access to certain Schengen data systems because it
has opted out of the relevant first pillar agreement?
Mr Hughes: Yes.

Q152 Mrs Dean: How damaging, in general, do you
think it is that the UK has had a tendency of cherry-
picking first pillar participation to its ability to
access vital missing data?
Chief Constable Kernaghan: I do not think we are
being denied, but in respect of Article 96 which is
information held on aliens, in essence, it is to do with
the UK’s policy that we will retain our own border
control. As Bill had said, the Schengen system is a
very straight forward system, there is one record for
one person. It could be if we were trying to put
information on, the system would say there is
already a record and if it was Article 96 we would be
denied access because it is policy that we should
retain our own border control. At this point in time
Europe is saying if you are not contributing to that
particular pool of information you should not have
access to it. I believe the Home OYce are seeking, as
Bill has suggested, a legal workaround.

Professionally, I have to be very clear, I want as
much information to protect the public as I can get
my hands on and it does worry me that there will be
information available which I will not have access
to. I have to say, as a police chief—and there will
always be a cause célèbre—it could be if there is a
notorious case it will transpire, the media will be able
to say, “Did you know under Article 96 in the
following country they knew this person was a mad
axe man” or whatever, and in actual fact the police
chief in Britain will be stood looking at the cameras
saying, “No, I was not aware of that”. That is not a
failing on the police part, it is a matter of policy. We
would like access to Article 96 but at this point in
time we have not got it. It has got to be a matter of
political judgment what areas of co-operation we
contribute to or not, obviously subject to political
direction I would like to co-operate as much as
possible because it is about public protection, that is
my raison d’être, and I think harm minimisation is
SOCA’s charter.
Mr Hughes: Absolutely.

Q153 Mr Streeter: On that very point, one of the
reasons why politicians like myself are very
concerned about Schengen and are seeking more
control of our national borders and so on is about
public protection, national security, issues of
sovereignty and so on. We seem to be getting the
message this morning from you as experienced
practitioners that public protection and national
security issues might be enhanced paradoxically, I
would say in brackets, if we were fully part of
Schengen rather than our distinct halfway house
arrangements. I am not asking you to give a political
response but as a practitioner are you saying to me,
“Look, we would be better oV if we were fully part
of this even including public protection, the flow of
crime and criminals and so on”?
Chief Constable Kernaghan: I have to say yes, I want
more information to enable me to discharge my
responsibilities in a more comprehensive manner.
Mr Hughes: It is the law of unintended
consequences. We understand the issues around
sovereignty and the matters that relate to that, the
unintended consequence of that is we are denied
access to intelligence that is the key to providing
eVective public support in ways. The better
intelligence for us in SOCA, the better intelligence
for policing as Paul has already referred to, those are
the unintended consequences that we do not get the
access to that we require. Yes, there are
workarounds, we can do that but really should we be
looking at workarounds rather than finding proper
solutions to do with that. I know it is a diYcult
question politically but you asked the question of us
practitioners and that is the answer.

Q154 Chairman: We will pursue that so we do not
misinterpret you. Are you saying that if we
abandoned our border controls, which would enable
us to participate fully in Schengen, you would be
able to do a better job of protecting the British public
because you have to seek access to information or if
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you were forced to choose, would you rather hang
on to the border controls and get away with the
workarounds? You smile, but that is a dilemma
which many British ministers have had to face of all
political parties and it is still on the agenda, that is
the choice.
Chief Constable Kernaghan: I think it is a false
choice. I do not think there is a golden load of Article
96 information that if Bill and I could access it would
transform British society, far from it. Equally, I
would have to say, as low key as I can, are we
satisfied that our domestic border security is
superior at this point in time to alternative options,
I simply make that point. If we are saying there is a
British gold standard and then there are these other
people who perhaps are not just as good, that might
be a valid choice. I would simply say and I am sure
this Committee has heard evidence in the past which
maybe says it is not such a stark choice.

Q155 Mrs Dean: Lastly, we have discussed the UK’s
opt out of Schengen. How much of a problem do
other Member States’ national vetoes pose for the
UK?
Mr Hughes: Again, that is a political issue. I do not
think it has created major problems for us.
Chief Constable Kernaghan: I think at this point in
time we are not operational members of the
Schengen Information System. I rather suspect
when colleagues from SOCA and Mike go to
meetings in Europe perhaps our voice is not as
strong as those who can say. We have a functioning
system, that is the nature of any club or collective. I
look forward to the day when we do have a
functioning system.

Q156 Chairman: Can we move on briefly to the
principle of availability, which I think you have all
endorsed, which as we understand it is the ability to
access very easily information held by other law
enforcement agencies across the European Union.
Are you confident that the information that you
share from here with other Member States would be
treated at least as well, in terms of confidentiality
and so on, as it would be in the UK?
Chief Constable Kernaghan: I think my gut reaction
to that is when I first studied the Data Protection Act
I was told we had to bring it in because it was a
building block so that we could exchange
information with other countries. They have their
own data protection legislation. I have confidence in
their professionalism and I would imagine the data
protection regimes are fairly similar throughout the
European Union.

Q157 Chairman: In practical terms dealing with
organised crime there has been criticism from the
European Community, even running up to 1
January, about the two newest accession states and
their law enforcement systems and issues of
corruption in their judicial system in a broader sense.
Do you have concerns about extending the principle
of availability to some of the newer members of the

European Union who have not got the comparable
traditions of the founder members of the European
Union?
Mr Hughes: In the case of the two Member States
which you referred to we have been working with
them for some considerable period of time with our
liaison oYcers abroad and that has been the case
before SOCA was created, the precursor
organisations were working there, and we have had
very eVective links with them. In the case of
Romania, you will know that we did a lot of work
with them on Reflex on organised immigration
crime because they are both a source and a transit
country so we are working with them. Part of the
process of working with them is to establish with
those countries better ways of working to try to
demonstrate how the EU Member States work in a
much more professional way and that has certainly
been taken up by Romania, with Bulgaria again our
oYcers there are working very closely. As with all
areas of law enforcement in whatever country in the
world you work you need to take risk assessments of
everything that you are doing in terms of sharing
data and, of course, the source from which that data
originates. We are doing that at every opportunity.
The risk, we have not seen so far the risk that people
described or ascribed to those Member States but it
is something that we are looking for. If it occurs,
then part of our UK threat assessment that we
produce is to take account of the fact that there are
changes in Member States to the EU and to notify
and see what changes that brings in terms of the
threat to the United Kingdom from organised crime.
As I say, that is a general policy that we follow with
all the Member States. One of the things that
translates to in practice is we tend to work, again I
spoke right back at the beginning about
intergovernmental co-operation, bilaterals and
some multi-laterals with other countries.
Particularly we have been working with the French,
the Spanish, the Germans and the Italians in dealing
with the security issues in the Western Balkans
where we have a joint interest in doing that. Part of
that is to operate because we have a very clear
interest to do that and we have some expertise we can
bring from those Member States. We also then feed
back through the European police chiefs, through
police co-operation and through other EU
institutions to make sure that other countries see the
ways of working that we are demonstrating.
Without being arrogant or conceited, the more
mature institutions can demonstrate better working
procedures and I think it is a right of all professional
law enforcement oYcers to do that.

Q158 Chairman: That describes a process of
spreading best practice and building confidence
between diVerent countries, building confidence
between diVerent agencies. The European Union
seems to be set on a course where at some point in
the not too distant future the principle of availability
will become enshrined as a right for Member States
and at that point, as a law enforcement oYcer, you
lose the control over the process that you have just
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described because the principle becomes established.
Are you confident that the timescale that the
European Union is working on, on the principle of
availability, is not going too fast so that you get to a
point of mandatory data sharing before you would
have the confidence you are looking for?
Mr Hughes: The timetable is one thing, what I would
like to see are the checks and balances and the pre-
checks that Rob referred to just now, when we talked
about this, to make sure that the practices and
procedures in those countries are acceptable before
they are granted accession status.

Q159 Chairman: Let us talk about countries that are
already in. The principle will become a principle
from 1 January 2008 of availability and I am not sure
that means the legislation is all in place by then but
we are moving on quite a fast timescale. I am asking
whether you are confident that we will not end up
with a situation where you and Mr Kernaghan are
required to share information across the European
Union before you are confident in the integrity of the
systems for handling that data?
Mr Hughes: I think my confidence could be
increased when I see the evaluation process, as we go
through evaluation checks in the UK I want to see
the results of those as well. That is a matter again
which I think is a political issue to make sure that is
reinforced. Yes, I would want to see checks and
balances in place.

Q160 Chairman: It is a political issue but as police
oYcers, and Mr Kernaghan you might have a view
on this, do you feel that you have a suYcient ear in
the Commission when they are taking forward their
proposals for legislation that you would be able to
say as practical police oYcers, “You are going too
fast, perhaps for broad and political objectives you
need to slow this down and do it properly”?
Chief Constable Kernaghan: Availability, on this I
am oV the pace, will always be subject to the
overriding principle of need to know. We will gladly
provide hard factual information which will be
easily accessible. “Have you got a criminal record?”
should be available throughout the EU, but if we are
talking about sensitive material, we will always
apply the need to know so I think that is the
pragmatic professional approach. Do we have
appropriate representation in Brussels? That is
perhaps for others to comment on but, Chairman,
you raised the police co-operation working group or
Mr Hughes did. That is a Home OYce Civil Service
representation, there is not a professional police
representation there as of right. I think you can
always improve the pragmatic, the practitioners,
members of Bill’s staV and Mike Flynn represents
me at various meetings. I think perhaps there is a
case for a stronger professional input to European
deliberations but, as I say, on availability, subject to
need to know principle, I do not have concerns
about it.

Q161 Chairman: Mr Quille, you operate what you
describe as a rigid data protection and
confidentiality regime with the information that you
bring together at the moment. Will those same
standards be maintained as the principle of
availability comes into force or do you have any
concerns about the proper handling of data that is
shared across the Union?
Mr Quille: If I refer to the Europol data protection
system, we have a very high standard. We deal with
sensitive information about organised crime so we
can use all data protection systems, so it is high on
that. If I can come back, we have the highest
standard of data protection. The question, in the
same way as mentioned in my previous intervention,
is to be sure that in some Member States data
protection standards will be in place but we have to
check. We have in Europol a joint supervisory body
composed of Member States of national data
protection systems. We will check, if I can say, case
by case. For you, Paul, I have no concern but we
have to be very careful.

Q162 Chairman: Just to pursue this point, as I
understand availability much more data will flow
from Member State to Member State without going
through Europol or some other agency and the test
would be that it would be accessed on the same basis
as the national law enforcement agency. If I
understand it rightly, for example, a police oYcer in
Hampshire who is investigating a rape would be able
to gain access to the national DNA database. If I
understand the principle of availability a police
oYcer in any other European Union state
investigating a rape would also be able to have access
to the UK national DNA database on the same
terms because they are investigating a crime. What I
am trying to establish is are we sure that we will not
put that access into place before we are convinced
that each country will use that data as properly and
securely as I would be sure that a Hampshire police
oYcer would do?
Chief Constable Kernaghan: Basically, people
cannot go into a room and trawl through the DNA
database to pass an idle hour et cetera. You have a
sample, you put it against the database, which is
independently managed in the UK, it is not a police
serviced database and they say “hit” or “no hit”.
You give a very good example. If you have a large
vehicle driver moving around the European
Community committing oVences in diVerent
countries, it is incredibly important that we might be
able to identify a sample from a victim with a sample
of a suspect elsewhere in the European Union so the
DNA would be good. It is not something we just
trawl, it has got to be you put a sample in and you
get told “yes” or “no”.
Chairman: Thank you. Can I thank you very much
indeed, gentlemen. That has been a very, very
helpful session. It has been good to hear from people
who are dealing with the problems on the ground so
thank you very much.
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Q163 Chairman: Thank you very much indeed for
coming this morning. I think you heard the end of
the previous session so you will have a sense of some
of the areas of interest of the Committee. Can I ask
you both to introduce yourselves for the record and
then we will get under way.
Ms Ireland: My name is Sally Ireland. I am the
Senior Legal OYcer for criminal justice at
JUSTICE, the all-party human rights and law
reform organisation.
Ms Bateman: I am Julia Bateman. I am the Justice
and Home AVairs Policy Advisor at the joint
Brussels oYce of the law societies of England,
Wales, Scotland and Northern Ireland but the
evidence submitted in written form and today is
from the Law Society of England and Wales.

Q164 Chairman: Thank you very much indeed. Can
I ask both of you a general question. Quite a number
of the witnesses that we have spoken to, including
ones that we met in Brussels, suggested that after a
flurry of activity involving the European Arrest
Warrant and various other developments, there is
now a period of stagnation in European Union co-
operation on justice and home aVairs issues. Do you
share that view and what would you say would be
the biggest challenges facing the EU in justice and
home aVairs over the next few years?
Ms Ireland: We do share that view in principle. It is
in a sense the inevitable consequence of the current
regime for judicial co-operation and home aVairs
and justice issues and in particular the requirement
of unanimity in the European Council of Ministers
before legislative instruments can come forward.
There are three main problems with the current
regime. Firstly, there is a democratic deficit,
obviously the requirement of unanimity, the
protection of states’ sovereignty means that our
government has to consent to the measures but the
involvement of the European Parliament is of course
very limited in the third pillar procedure. Secondly,
the procedure is ineVective. Many measures have
come forward and not made it through the Council,
others have been watered down, or specific
safeguards have had to be applied to specific states
that have specific objections, which, of course, is
contrary to the whole idea of judicial co-operation.
Thirdly, there is a specific problem around defence
rights, essentially there is an imbalance because of
the nature of the Council of Ministers legislating,
obviously as members of the executive branches of
their governments they are concerned with their own
responsibilities to public security and crime
prevention and are less concerned on the whole with
issues such as defence rights. What we have seen in
particular in relation to the proposal for a
Framework Decision on procedural safeguards, and
similarly with the proposed Framework Decision
for data protection in the third pillar, is that those
instruments have essentially stalled, and it would be
incredibly diYcult, even with an enthusiastic
German Presidency, for them to go further under the
current procedures.

Ms Bateman: I would support what Sally has said.
While the Member States do have an appetite to
continue collectively with a fight against organised
crime and terrorism, I do think you are right that
there is a period of stagnation. The broad political
ambition and high level of political commitment in
The Hague Programme do not translate easily into
adopting practical measures in legislation and then
implementing those nationally. The major
challenge, as Sally has set out, is reconciling the law
enforcement needs with procedural rights and
safeguards and access to justice, which you just
addressed in your previous evidence session. I think
the failure for the Constitutional Treaty to be fully
ratified has had quite a lot of consequences in the
political and policy arena. The ambition in The
Hague Programme, although based technically on
the legal basis under the current treaties, was based
on the future Constitutional Treaty. Indeed, it
would have involved a specific legal basis for
minimal procedural guarantees, admissibility of
evidence, victim protection. With the stall on the
Constitutional Treaty it is, if not limited ambitions,
a bit of a wake-up call; reality has hit.

Q165 Chairman: Is it possible though that the
stagnation comes from the fact that the governments
are simply not being convinced that there is a need
to put in place these European Union-wide
measures? If I reflected, as Chairman of the
Committee, on the evidence sessions we have had so
far, until today, most have been carried out, in my
view, at a fairly abstract conceptual level which takes
for granted the desirability of certain common
European Union standards. Very few witnesses we
have had have been able to put practical problems,
practical experiences, of citizens of European
countries in front of us and say, “Here is a problem
which is outrageous and needs to be tackled”. Is
there perhaps a failure that the argument for greater
European co-operation on these issues has been
driven too much by people who share a political
concept of what the European Union should be like
and not enough by people who are saying, “Here are
practical problems in criminal justice which cannot
be tackled without greater European co-operation”?
Ms Ireland: There is division among the Member
States. Reading the Government’s feedback on the
Justice and Home AVairs meeting from 4–5
December of last year, it was clear that while there
are some States, like the UK, which object to the
idea of a binding instrument on procedural
safeguards, the majority of Member States were in
favour of a binding instrument, although there was
disagreement on the content of the instrument and
the types of safeguards it would contain.1 Our
position is there is a need for these practical

1 Cf Commons Hansard Ministerial Statements—Justice and
Home AVairs Council (4–5 December 2006), 18 Dec 2006:
Column 124 WS: “A large majority of member states were
in favour of a binding instrument or prepared to be flexible.
However, within the majority there was disagreement on
whether a binding text should contain explicit derogations
so as to protect national law.” The disagreement was
therefore as to derogations rather than types of safeguards.
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measures in order to facilitate, essentially, the goals
of the European Union and, in particular, of course,
the free movement of workers and others who wish
to exercise their rights of establishment in other
Member States. If you have a situation where the
rule of law is not fully respected, where there are
instances of mistreatment of individuals in custody,
for example, or lack of fair trial rights, then
obviously that will act as a disincentive to UK
citizens, for example, who wish to work and travel in
those Member States, as others have discovered to
their cost when travelling and working outside the
European Union.
Ms Bateman: What you say in terms of are they the
practical consequences of the problems, there is
certainly a division between the high level political
ambition and what is happening on the ground. One
thing the Law Society has been looking at is eVective
defence and how a person would have access to a
lawyer, be it in each national system or be it in a
cross-border situation, notably with the European
Arrest Warrant. While I think it is going to take
some time for the instruments to live a little to see
where the practical problems lie, what I am hearing
from practitioners is it is the problem of double
defence. Yes, certainly in the UK you would have a
duty solicitor provided upon arrest in terms of the
European Arrest Warrant, but what happens when
that person is surrendered to Bulgaria or Romania?
Do they have guaranteed access to a lawyer and free
legal representation in that Member State? In those
practical considerations, that is something I would
identify. I think it is the problem of high level
ambition but not enough consideration of practical
consequences or, as you suggested to the previous
panel of practitioners and operational experts, in the
development of the policies. I believe joint
investigation teams is one of the areas where this was
seen as a key tool in cross-border law enforcement
but I believe, and I will clarify, that only two or three
joint investigation teams to date have been set up in
the UK. That seems quite a low level for something
which was meant to be a key tool in the box.

Q166 Chairman: It would be quite useful if you could
do a bit of research on that for us. You do not sound
terribly optimistic about what might be achieved
under the German Presidency, their hope to
revitalise the discussion about the future of
European co-operation in this area.
Ms Ireland: The Presidency’s ambitions are very
laudable, and it is excellent that their justice ministry
has stressed the importance of procedural
safeguards, the rule of law and of legal certainty, but
under the current procedures there will be immense
limitations on what they can do, as a previous
presidency has discovered2. If I can add something
to the previous question. It is also very important to
stress that, as The Hague Programme envisaged, the
securing of minimal standards in areas like
procedural safeguards is essential for the mutual
recognition regime and for encouraging trust in the
regimes of other Member States’ legal systems.

2 Refers to the 2006 Finnish presidency.

Essentially, where you have something like the
European Arrest Warrant, although we do have
some safeguards in our 2003 Extradition Act, it is
obviously designed as a highly fast-track procedure.
Where you have a proposal like the proposal to take
account of convictions in other Member States in
criminal proceedings in this country, if a judge in this
country cannot be confident that that conviction
was obtained after a fair process and the sentence
was a fair reflection of the crime which occurred,
then it would be incredibly diYcult for the judge to
accord any weight to that conviction as he will be
required to do by legislation.

Q167 Mr Clappison: On the point about the
measures to enhance security which have been taken
at a European level, you feel there is a gap between
those measures being taken and then the
corresponding measures which are needed to give
protection of rights in the light of those measures. I
was wondering if you could give us some examples of
that and where you feel there is a particular deficit?
Ms Ireland: The most evident example is the use of
the European Arrest Warrant without the
Procedural Safeguards Framework Decision having
been implemented, which I have mentioned.
Obviously the benefits of a fast-track extradition
regime are immense, but it is a necessary corollary
that we can be confident that somebody will have a
fair trial when they arrive in a European jurisdiction.
There will be more concerns about some EU
Member States than others, that is certain. It is
notable that during the accession process, of course,
the European Community takes measures to ensure
things like judicial corruption and maltreatment of
suspects are discouraged actively, however,
obviously these things can be part of a culture which
can take years to break down.

Q168 Mr Clappison: Where is the blockage on this,
and how confident are you that it can be overcome?
Ms Ireland: The blockage on procedural safeguards?

Q169 Mr Clappison: Yes.
Ms Ireland: Essentially, it is within the Council itself.
There is more than one Member State that is
opposed to the proposal. The UK is one Member
State that is opposed to the Procedural Safeguards
Framework Decision, in a sense surprising since, of
course, we in this country have a high level of
procedural safeguards aVorded by our own
legislation. The UK’s position, as I understand it, is
that the Framework Decision would not add
anything to the obligations under Article 6 of the
European Convention on Human Rights. The Irish
Government also objects to the Framework
Decision on quite specific grounds to do with the
Irish constitution and those are discrete to Ireland.
There are other States which object, apart from the
UK, but with the requirement of unanimity it will be
almost impossible to put that through.
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Q170 Mr Clappison: Do you think this failure to put
in place a corresponding safeguard undermines trust
between Members States on this process, perhaps
trust generally in Europe?
Ms Ireland: Of course one can only talk theoretically
but, yes, absolutely, because although it is true to say
that the Member States of the European Union have
acceded to the European Convention on Human
Rights, the obligations in the Convention are, by its
nature, broadly drafted. JUSTICE’s Director,
Roger Smith, for example, wrote an article last year
on legal aid in the European Union, and what he
found was legal aid provision across parts of the
Union is sketchy—to use a colloquial—and
although that is an obligation under the European
Convention, it is not there in practice. Under the
third pillar there is no real enforcement mechanism
for making sure that even if the Framework
Decision was passed States could be held to account
properly if they were not implementing its
provisions.
Ms Bateman: Can I follow up on that about the
balance between law enforcement and the
safeguards. I support fully what Sally has said about
the safeguards proposal. Originally the UK was
supportive, with some qualifications, of the
Framework Decision as beneficial to the area of
Freedom, Security and Justice. That policy has been
changed, I think, based on domestic events and
domestic political priority. We are very disappointed
by this because the UK has a high level of procedural
safeguards, the Police and Criminal Evidence Act
was mentioned earlier, so we are disappointed that
the UK is not leading the charge on this.

Q171 Mr Clappison: Before you move on because I
am interested in that, I may have missed something
here and failed to draw a connection, in your view,
what are the domestic changes which have brought
about the UK change in view on this?
Ms Bateman: Without sounding like tabloid
speculation, I do think the events in London in July
2005 have changed the perspective in terms of
security, and anti-terrorism is high on the agenda.
The Law Society has always taken the position that
the EU should work collectively to fight organised
crime and terrorism, but we do think that
simultaneously, and as a counter-balance to that,
there should be the safeguards and access to a lawyer
or access to interpretation. Just to revert, we do find
it disappointing that there is not commitment on
that and not just in terms of processes in this
country. Chairman, you talked about potentially
one of your constituents being transferred to
another Member State and we think the
Government should be supporting the UK citizens
and your constituents in terms of their safety and
security throughout the European Union as a whole.
Although there does appear to be a competence
issue, or does the European Union have a role in
this, we do not think the Framework Decision, as
drafted, would have any significant impact.
Domestically, we fulfil those requirements already,
so it is really quite disappointing.

Q172 Chairman: You are saying the British point of
view is ultra-caution or seeing a problem where there
really is not one?
Ms Bateman: Yes. Just to continue on that point, a
lot is said about procedural safeguards, the
Framework Decision but, equally, as you have just
discussed, in terms of safeguards, the principle of
availability will be active from January 2008 and it
is unlikely that the Framework Decision on data
protection in police and criminal matters will be
adopted at the same time. Again, this echoes what
happened with the Arrest Warrant and procedural
safeguards. Whilst there are measures on the table
dealing with safeguards, they are certainly a lower
priority and not given as much consideration as we
feel they deserve.

Q173 Mr Winnick: Presumably both organisations
which you represent accept that all the European
states, or at least the majority of European states, are
under constant or acute terrorist threat, do you
accept that?
Ms Bateman: I am not an expert in threat
assessment, I would trust the law enforcement
agencies in this country, but I accept there is a
problem.

Q174 Mr Winnick: Ms Ireland, you seemed a bit
surprised. After what happened in London on 7
July, I would have thought it would be pretty
obvious that there is a constant threat in all the
European states.
Ms Ireland: Not surprised, I was trying to think
about some of the smaller European states and
whether they would face a level of threat in any way
comparable with that facing the UK. It is certainly
true that terrorist networks can take advantage of
the lack of border controls, et cetera, throughout the
European Union to operate throughout the Union,
yes. Whether or not some countries would be as
much of a potential target as the UK would, it is
certainly true that they can suVer from terrorism.

Q175 Mr Winnick: If I can make the point to you—
I am being somewhat of a devil’s advocate—when
criticism is made and too much emphasis is put on
security, surely the response of the responsible
ministers, be it in the UK and their counterparts,
would be, since there is an acute terrorist threat,
which both of you do not question, then surely it is
perfectly understandable that there should be such
emphasis.
Ms Ireland: I think it is natural that ministers should
be preoccupied by such a pressing and serious issue,
however, the safeguards we would advocate relate to
matters such as basic fair trial guarantees which
should in no way detract from counter-terrorism.
Obviously basic human rights safeguards should
subsist as the international instruments provide
under all terrorist threat unless a state of emergency
is declared, which is not the case across the
European Union. If it is merely a question of time,
then I am not privy to the capacity of ministers to
meet more often or to pass more legislation. In a
sense, in order for co-operation against terrorism to
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take place, it is essential that Member States trust in
each other’s systems. Perhaps some Member States
would be happy to surrender somebody under an
EAW to a country where basic safeguards were not
in place or were not followed in practice, but others
may not be. If somebody successfully resists
extradition in the courts, they are not surrendered by
the courts on the basis that their human rights will
not be guaranteed, as happened, in fact, in an Irish
High Court case in relation to the UK, it was not a
terrorist case, but in the Irish High Court a man
called Stapleton won on the grounds that his trial
would be prejudiced by our lack of suYcient
guarantee, as they thought, against a prejudicial trial
after a long period of delay, that kind of lack of trust
can undermine counter-terrorism and other policing
purposes.

Q176 Mr Winnick: It is a question of balance, is it
not? Where you diVer from the Government, and
perhaps the governments involved, not just the
British Government, is where the balance should be?
Neither of you, of course, would challenge that there
needs to be a balance between protecting people,
including yourselves as well as the rest of us, from
being murdered and, at the same time, safeguarding
traditional liberties. It is a question of the
diVerences, is it not, between governments and
yourself where the balance should lie?
Ms Ireland: Sometimes notions of a balance in this
context can be very unhelpful. It would certainly be
our position that due process guarantees enhance
human security and, of course, the liberty and
democracy which we hope to protect through
counter-terrorism operations. Of course, if it is a
question of the balance of the legislative agenda, or
how to occupy a finite amount of time on the part of
the institutions, then one could talk about balance.

Q177 Chairman: Is the problem though, just to
pursue this, not probably in relation to terrorism,
but in terms of ordinary UK citizens going around
the European Union, the NGOs, including
yourselves, have not really managed to persuade
Government that there is a major problem of UK
citizens suVering injustice in other European
countries and, therefore, it simply does not get to the
top of the agenda on the principle, “If it ain’t broke
don’t fix it”, and “there are other deals we want to
do in the European Union”. Although we have got
some individual cases from Fair Trials Abroad and
so on, relatively little time is taken up in Westminster
with MPs needing to raise constituency cases in
other European Union countries and so on. Is not
the problem that the legally interested NGOs
campaigned a conceptual problem but have not yet
managed to convince decision-makers that there is a
real problem which requires getting rid of unanimity
and decision-making and all the rest of it?
Ms Ireland: There are several answers to that point.
The first one is, just to speak for JUSTICE, we do
not deal with members of the public, so individual
cases would not necessarily be brought to our
attention as they would be to Fair Trials Abroad, so
that is not our role. Secondly, in relation to many of

the guarantees we advocate, obviously as a
Committee of UK MPs you will be very preoccupied
with the rights of UK citizens travelling abroad but,
of course, they will apply to EU citizens generally,
raising the level of protection for EU Citizens and
enhancing the rule of law across the EU of import
beyond its impact on UK citizens. I could only
speculate on why it is that cases have not come up in
the same way. I gave evidence to this Committee in
relation to the US-UK Extradition Treaty 2003, and
obviously there has been a much greater level of
media debate and public concern about that Treaty
than there has been about the EU countries. It may
well be that the US is putting in many more
extradition requests certainly than individual EU
countries do in relation to UK citizens,3 so the
instances have not come up in the numbers they have
done in relation to the USA. It may well be that
obviously in relation to a number of EU countries
there are only very small numbers of UK citizens
travelling and working there. What we would say is
the travelling and working is not the only instance.
If we have somebody who comes to this country,
whether it be an EU national through another state
or a third country national or a UK national who
has previously lived abroad who has got a conviction
in that other EU country and then our judges are
going to be asked to look at that conviction and take
account of it, as they would with a conviction in our
courts, then that issue of mutual trust, which can
only be guaranteed by common safeguards, will be
very much alive.
Ms Bateman: Again, it does go to the issue of the
practical examples or practical problems. One of the
most high profile cases recently is the Michael
Shields case, the young Liverpudlian in Bulgaria,
and I keep referring to Bulgaria mainly because it is
a very new Member State. In a sense, I think he had
the support of his MP and MEPs and there were lots
of diplomatic ambassadorial relations, and the
media. Not everybody who has suVered a
miscarriage of justice, to call it that, or even a minor
infringement of their rights, has that kind of support
and that kind of profile, so I do think there are
probably lots of incidents of people which we are not
aware of. Another example I would use, again in the
media interest, is football hooligans. There were a
lot of problems in Portugal in terms of street fighting
and pub fighting. A lot of UK citizens would pay for
example a ƒ200 summary fine to be able to go home.
When the mutual recognition of convictions and
sharing criminal convictions comes in, those people
will have the equivalent to an aVray or even a GBH
conviction that they were not tried for, they had no
legal representation, and which could count as a
repeat oVence in terms of sentencing and in terms of
aggravating circumstances. I cannot refer to specific
cases but I do think those examples are some that
would work.

3 Cf House of Commons Written Answers 4 Jul 2005: Column
129W–130W, tables comparing USA requests with some
other states; in some years during 2000-first half 2005 there
are more requests from certain of these states that are
European states than from the USA.



3591913003 Page Type [O] 28-03-07 12:04:50 Pag Table: COENEW PPSysB Unit: PAG2

Home Affairs Committee: Evidence Ev 51

9 January 2007 Ms Sally Ireland and Ms Julia Bateman

Q178 Mrs Cryer: Julia and Sally, can I ask you a
group of questions about the mutual recognition,
the European Arrest Warrant and then, for the
future, the European Evidence Warrant. Has the
principle of mutual recognition gone as far as it can
as a core principle of EU co-operation? Should that
be the case? Should the EU now seek another
method of co-operation?
Ms Bateman: The Law Society has always supported
mutual recognition rather than the alternative of
harmonisation because we do not see the need or
grounds or legal basis to harmonise procedure under
substantive criminal law, but I think there are
problems with mutual recognition. Certainly, as we
have all talked about, the mutual trust which is
supposed to support mutual recognition, or indeed
justify mutual recognition, is not there. Secondly,
issues like the removal of the dual criminality
requirement or verification has allowed for the fast-
track mutual recognition processes in the European
Arrest Warrant. The so-called list of 32 oVences
which are no longer deemed necessary to have dual
criminality checks have then been transposed into
the Framework Decision on the freezing of assets
into the European Evidence Warrant. We think
there are problems with the removal of the dual
criminality verification, not necessarily in theory but
because the list of so-called crimes are broad
definitions of criminal activity rather than specific
crimes. There are very diVerent definitions within
Member States as to what those mean. In terms of
a judge checking that the person before them is the
subject of an Arrest Warrant for a particular crime,
or the forthcoming Evidence Warrant, then there are
problems of equivalence and, indeed, challenging
those notions, so I think mutual recognition has hit
an obstacle.
Ms Ireland: The scope of mutual recognition did not
end with the EAW. We do see examples of other
instruments, like some of those that Julia has
mentioned, coming through the Council in terms of
police and judicial co-operation on, as we may call
it, the prosecutorial side. The problem with the
alternatives which are available, I am sure you heard
evidence on the passerelle and the use of Article 42,
to take the judicial co-operation pillar into the first
pillar so that voting procedures could be altered to
Qualified Majority Voting, so there would be
codecision with the European Parliament, which is
probably the most likely alternative on the table,
that and what is envisaged by the European
constitution. There are other problems with that
alternative and once you have Qualified Majority
Voting, although you have an opt-in procedure for
the UK so that there would be a retention of
sovereignty, it does not solve entirely the problem
that you may get of the UK opting in to proposals
which are only approved by, say, 55% of Member
States. There will be a greater role for the European
Parliament but, more importantly, once the
Government has agreed to a measure my
understanding is that it would become directly
eVective, as a European trade regulation, for
example, now is, and that the role of the UK
Parliament then would be severely curtailed. One of

the compensating factors for measures, like the
European Arrest Warrant, is that where you have
new countries acceding to the European Union, if
there are concerns in this Parliament then it is open
to this Parliament not to vote to add those countries
to the list of States in Part I of the Extradition Act
so, although politically that can be very diYcult to
do, I understand, there is that safeguard. Once you
have direct eVect that safeguard is gone and so we
would be very nervous about the kind of legislation
that would go through. It is a very diYcult decision
because I think that it would be much more likely we
would get something like procedural safeguards
through under QMV, but who knows what else
would come through in terms of substantive
harmonisation of criminal law, of penalties? There
has been some panic journalism, if I can call it that,
in this field—the ‘loss of habeas corpus’ or jury trials.
It is impossible because the UK would never opt-in
to such a proposal, but there could be regulation that
we would not welcome.

Q179 Mrs Cryer: How eVective do you think the
European Arrest Warrant has been and are you
aware of any particular problems regarding the
protection of human rights because of the operation
of the arrest warrant?
Ms Ireland: The European Arrest Warrant has
certainly improved the situation as regards
extradition, as you will know. Previously, there were
many avenues for challenging extradition and there
were appeals. A lot of those in relation to Europe
had in fact, I believe, been abolished by the time the
EAW came through, but the EAW certainly does
provide a very eYcient method. It is, however,
highly dependent, of course, on this aspect of mutual
trust. It is in its relatively early days and most of the
cases where there have been challenges to the EAW,
it could be said, have been on a fairly technical basis
essentially to do with the validity of various
documents, that sort of thing, and so there have been
minor teething issues. As you may know, there have
been bigger problems elsewhere in the Union: the
German constitutional court’s decision, for
example; there was also a decision in Poland which
found it was incompatible with the Polish
constitution. However, in the UK it does seem to
have worked well. In terms of human rights
problems, I could not point to specific examples
here. I would say generally that in relation to
extradition—and some of you already heard me talk
about this in relation to the US, so I apologise for
repeating myself—that a general human rights
guarantee, as we find in the Extradition Act, is quite
an unhelpful way of securing citizens’ rights in the
extradition context on its own just because the
threshold that is required to prevent extradition is
very high. I did see a summary of one EAW case
where, although evidence was provided that there
may have been a violation of either Article 5 or
Article 6, it did not reach the threshold under the
case law of Ullah for extradition proceedings
although a violation may have been found if that
case had been a UK legal case, so whereas under old
extradition law, of course, we had very specific



3591913003 Page Type [E] 28-03-07 12:04:50 Pag Table: COENEW PPSysB Unit: PAG2

Ev 52 Home Affairs Committee: Evidence

9 January 2007 Ms Sally Ireland and Ms Julia Bateman

guarantees, in a way, those have been bundled up
and replaced by a generalist human rights
obligation, which, as we see in relation to the US
cases, is often quite ineVective.
Ms Bateman: Sally is more expert on this than I am,
but in terms of whether it is working, I think the
general consensus across the board is that it has
improved extradition processes and the arrest and
surrender procedure is much more eYcient. In
talking to practitioners who deal with this, most I
have contacted have said that more often than not—
and I think the statistics bear this out—an individual
would consent. The issue here, from our perspective,
is whether that consent is informed consent and
given with legal representation and legal advice. I
would need to do a bit more research in terms of
whether that is actually the case, but that is one thing
I would flag up. To bring something to the attention
of the Committee, I do not know if you are aware
that the Council of Ministers is undertaking a peer
review, so diVerent Member States are assessing
each other in terms of the function of the European
Arrest Warrant and I believe the UK was assessed in
early December. These documents are not available
to the public, but I think it is something that your
Committee would certainly be interested in. I think
it was run through the Home OYce.
Chairman: We will see what we can find.

Q180 Mrs Cryer: Could I briefly ask you also
whether or not you think there are likely to be any
problems relating to the adoption of the European
Evidence Warrant?
Ms Bateman: Certainly, I think that the European
Evidence Warrant has not received enough attention
in terms of the impact which it will have on
procedure and individual rights and, indeed,
changing the nature of cross-border investigation.
The text is almost finalised and I think it is due to be
adopted in April. One of the issues that we have is,
as the text is drafted, it is not clear whether the
defence can make use of the European Evidence
Warrant. It talks about a competent judicial
authority and we understand from the Home OYce
that the UK will implement it so as to allow defence
counsel to make an application to the competent
judicial authority for the defence to issue an evidence
warrant for evidence in their favour, however
because that specification is not in the framework
decision itself, it is not guaranteed it will be
implemented like that throughout the European
Union. To us, that is a major imbalance in the
equality of arms and a major imbalance in terms of
citizens’ rights in that sense. Equally, the evidence
warrant, as originally drafted, was about evidence
already gathered. The way it has been adopted,
perhaps sensibly from a law enforcement
perspective, is that objects, data and other items
found at the scene when the evidence warrant is
being executed can also be included and also
statements can be taken from witnesses or
individuals at the scene. We have had strong
concerns about that in terms of protection of self-
incrimination in terms of what that evidence will be
used for. It does say in the text that national

procedural rules will apply in this instance but,
again, those procedural rules are not the same
throughout the European Union so we have some
concerns about that.

Q181 Mrs Cryer: Did you want to say anything
about that?
Ms Ireland: No.

Q182 Mr Streeter: We touched on the passerelle
clauses briefly a moment ago and you will both be
aware of the concerns a number of people have
about ceding national sovereignty over to criminal
justice policy and allowing us to be overruled by
QMV. In fact, surprisingly, if I may say so, Sally,
you hinted just now that perhaps you had your own
concerns about that because stuV might come
through which we would not necessarily want in this
country. That is a slight surprise because up to now
I had been thinking that anything they dish out is
fine; I am being unfair. There is a desire, and I
understand it though I do not necessarily share it, to
complete the European dream and make it as
harmonised as possible and so on, so you surprised
me in what you said and perhaps you would like to
elaborate on that. In this Committee we like
practical examples. Have either of you got any
examples of first pillar measures which have been
forced through in the past against strong opposition
under QMV?
Ms Bateman: I have been consulting my colleagues
who work in the internal market field and
employment on this and they say the political
perspective in Brussels, the European Union, is
consensual and alliance-building because one day
you might have to have alliances on agriculture, the
next you might have to have alliances in
competition. That sounds incredibly naı̈ve, but in a
way I do not think that the way the politics pans out
is not sidelining or alienating one Member State on
a particular issue, so it is a lot more built up on
consensus and it rarely ever goes to a crucial vote.
The main example I think is the Working Time
Directive, which is a very big issue for the United
Kingdom, and the UK has maintained its position
consistently in terms of the opt-out—I say I am
relying on a colleague’s expertise rather than my
own—and, as far as I understand it, the UK position
is held strongly so that is representing and not
undermining UK employment and business
interests. I would use that as an example where we
have not been undermined.

Q183 Chairman: Could I jump in, as a former health
minister, if that is okay. However, the thing about
the European Working Time Directive was that it
was an acceptable view of this country that it would
not apply to doctors who were resting and sleeping
as part of their shift. It was only after it had been
agreed that a legal ruling was reached that it did
apply to doctors sleeping as part of their shift which
has caused immense pressures on the NHS, because
what people had thought was a 30 or 48-hour
working week turned out to be a 70 or 96-hour
working week, so there are huge adjustments. There
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are examples, are there not, where the thing was not
forced through, but the consequences for the UK
were much more extensive than anticipated at the
time? Is that fair?
Ms Bateman: It is and I would then question where
the responsibility for determining those
consequences lies, whether it is with the European
Union or with the government position in
negotiating that thing, if I may say that.
Chairman: It was not me!

Q184 Mr Streeter: The health minister got it
wrong again!
Ms Ireland: I cannot answer on the practical side,
but I would say that in any inter-governmental
forum where you have a process for negotiation and
there are lots of diVerent kinds of proposals on the
table, pragmatism will tell us that there will be some
scope for give and take between nations and there
may be good foreign policy reasons for going with
another nation on a proposal and not on another.
That becomes of enormous concern where that can
lead to the adoption of a measure which then the UK
Parliament has no veto on essentially and so that is
one of the biggest problems, I think, with the QMV
procedure.
Ms Bateman: In terms of the national sovereignty
issue that you have raised, I do think that the UK
and, indeed, Ireland are in a cleverly negotiated,
privileged position to be able to opt in or not to every
single procedure. It is not even opting in to a certain
policy area, it is on every particular proposal and the
UK will have the opportunity three months after the
proposal is presented at the end of the negotiations.
Also what is little talked about is even if the UK and
Ireland have opted in to a proposal, they do not need
to follow that through right to the very end. After a
certain amount of time, if it appears that the
Member States collectively cannot reach agreement,
the UK and/or Ireland can step back out of their
opt-in, so there are a number of occasions, I use the
constitutional treaty term, to slam on the emergency
brake. The UK has an opportunity in the beginning
to make an assessment as negotiations commence
and, equally, if it does appear that national interest
will be compromised and sovereignty contravened
then there is a get-out clause. That takes a lot of the
heat out of the problems of Qualified Majority
Voting and, indeed, some Member States are
worried about codecision with the European
Parliament.
Ms Ireland: One example that I can think of is in one
of the German Government’s documents about
their intentions as to the German Presidency. One of
the priorities that they do mention is combatting
racism and xenophobia and within that they include,
for example, the denial of genocide perhaps with
racist intent. That is a kind of legislation that is in
place in many continental European nations. We do
not have Holocaust denial as an oVence in this
country and there is an Anglo-American school of
free speech thought which would advocate against
criminalising such conduct. If that measure has to go
through the third pillar then there is little chance of

it becoming law in the UK. If it has to go through the
first pillar, then I hear what Julia says about the opt-
in but even so I think the danger is greater.

Q185 Mr Streeter: Let me come to that issue of the
opt-in. Certainly, Julia, it seems to be you were
suggesting that the loss of a national veto but still
having the opt-in right is as good as having the
national veto. Are there other considerations, for
example? Is our voice not going to be heard in
negotiations and coming up with the directive in the
first place if we are not going to opt in or might not
opt in?
Ms Bateman: I would concede that having
unanimity is the strongest way to safeguard national
interest and sovereignty. However, I do think that
there is more concern about losing political influence
under the opt-in situation than is perhaps necessary.
The example I would use is in civil justice, civil
judicial co-operation. The UK has not opted in to
Rome I on contractual obligations as there was a lot
of pressure from the City of London that we would
lose our global financial status. The UK is playing a
very strong negotiating role in the Council of
Ministers and, indeed, working with the European
Parliament and it appears to me politically that there
are moves to make the regulation look as palatable
as possible to the UK for the UK to opt in at the end.
That is something that has come out in the political
process. I think the UK is a strong Member State
with powerful negotiating force and diplomatic
capability, so that does work as well within the opt-
in situation.

Q186 Mr Clappison: Following on from the point
that Gary has correctly made there, I was quite
surprised to hear you say that you were in favour of
the passerelle provisions because I think you accept
in your analysis it is very harmful to national
democracy and parliamentary democracy at a
national level and as part of your argument as to
minimising that harm, you rely upon the opt-in
provision we have as well as the other provisions.
Following on from the point which Gary has made,
we have been very helpfully told of a comment which
was made by a former MEP, who I think was the
leader of the Labour Groups in the European
Parliament, Wayne David, in a very recent debate.
He said: “. . . the passerelle would put the UK in a
weaker negotiating position because other Member
States would not take our position seriously unless
we had decided to opt in”. It seems to me to follow
from that we cannot place that much reliance on the
opting in because one could see a process very
quickly emerging of, “Well, we were told that we had
to do without the opt-in because we were losing
influence generally as we were not being taken
seriously”.
Ms Ireland: If I could clarify from JUSTICE’s
perspective, we are not in favour of the passerelle
procedure and I do not know if I was talking about
that before you came into the meeting. Although we
have very strong criticisms of the limitations of the
mutual recognition and the judicial co-operation
procedure, we also have strong criticisms of the



3591913003 Page Type [E] 28-03-07 12:04:50 Pag Table: COENEW PPSysB Unit: PAG2

Ev 54 Home Affairs Committee: Evidence

9 January 2007 Ms Sally Ireland and Ms Julia Bateman

alternative under Qualified Majority Voting, so it
really is a question of which would be the lesser of
two evils in that perspective.

Q187 Mr Clappison: The problems about procedure
could be met through unanimity.
Ms Ireland: There is an option, I believe, within the
transfer to the first pillar to have unanimity
alongside codecision4 which could represent the best
of both worlds because you will have a democratic
input from the EP in addition to unanimity but that
will, of course, mean that the measures which have
run into trouble in the Justice and Home AVairs
Council will continue to run into trouble and find it
diYcult to be passed.
Ms Bateman: As you have seen from the written
evidence, The Law Society has supported the
proposal for activating the passerelle clause. This
has been borne out with the position we took on the
constitutional treaty, that we supported the
abolition of the pillars because we thought there was
better accountability, democratic scrutiny and
judicial oversight. I think in terms of the passerelle
clause, it is usually seen as a European Commission
conspiracy, when Member States themselves in
drafting, I think, the Maastricht Treaty put together
the possibility of the passerelle clause, so it has been
in the mind of national governments. It has just been
activated in the debate because of the fall of the
constitutional treaty and the Commission’s Hague
Programme “the way forward” document.

Q188 Mr Clappison: Could I come back to you
briefly on this. I may be wrong about this, but I do
not think it was in their minds. I am speaking from
distant memory here, but the passerelle was
something which came with the Treaty of
Amsterdam and the possibility of something like this
happening was warned about at the time of the
Maastricht negotiations by those who were opposed
to the Maastricht process. They were told, “No, this
will never happen because we are having this pillar
structure which is keeping the pillars quite
separate”. All bearing out their criticism, I am
afraid, without necessarily endorsing them.
Ms Bateman: If I could follow up with one more item
on the QMV issue, you are asking for examples here
and I think the United Kingdom did very well under
Qualified Majority Voting for the Directive on data
retention. This was an issue under the UK
Presidency that the then Home Secretary, Charles
Clarke, almost personally championed through the
European Union and, within that, certain Member
States were against it—Ireland and Slovakia have
since taken a process to the European Court of
Justice—so when it suits the United Kingdom, the
United Kingdom has done well out of Qualified
Majority Voting to further its own political
ambitions and legislative intentions. I do think that
the opt-in/opt-out has been a powerful, I hesitate to
use the word “compensation”, but it is another tool
to make sure that national interests are defended.

4 This is arguable: it is not clear what the term ‘voting
conditions’ in Art 42 TEU means.

Q189 Bob Russell: Can the legislative process be
improved and, if so, how?
Ms Bateman: By enacting the passerelle procedure.
No, I think the legislative process can be improved.
The role of the European Parliament is too minimal
and the European Parliament is the democratically
elected institution within the EU institutional
structures. Also I think in terms of better regulation
and better law-making which was, again, the UK
Presidency agenda, that there should be better
consultation, better impact assessment and
legislation, where necessary, which goes back to the
Chairman’s comments about practical co-
operation. If I give an example of that, I do think
that in terms of the passerelle procedure were the
Commission to have the sole right of initiative this
would limit the ad hoc patchwork presentation of
legislative initiatives and work a lot more in terms of
The Hague Programme and various action plans
that justice ministers and heads of state have
compiled. Those would be some examples.

Q190 Bob Russell: Do you believe that contradictory
initiatives are proposed by diVerent Member States
and the Commission to address the same problem?
Ms Bateman: I do not think they are necessarily
contradictory initiatives, but it is the time which they
are presented. As you know, the Tampere
Conclusions and The Hague Programme worked to
a five-year timetable, whereas Member States
usually initiate a piece of legislation during their six-
month presidency that becomes top of the legislative
agenda. An example there is during the Greek
Presidency, they presented a proposal on the ne bis in
idem. That is something that needs to be addressed,
double jeopardy issues for the individual at
European level, but that proposal fell because
Member States said, “Well, we need to address the
issue of conflicts of jurisdiction”. The Commission
was working on that at the same time but had not yet
completed its process in terms of presenting the
legislation, so it was premature for a Member State
to initiate something that was already identified and
coming down the line.

Q191 Bob Russell: Following on from that, would
the abolition of Member State initiation proposals
under the first pillar be helpful or harmful?
Ms Bateman: I think it would be helpful. The
position The Law Society is taking is that the
Commission, as the sole initiator of legislation,
would have a better overview in terms of coherent
justice policies in line with social policy, external
relations, broader security around the European
Union, but I also think because the agenda is set by
ministers of the Justice and Home AVairs Council,
or in the Tampere Conclusions and The Hague
Programme there is political direction from the
national governments to what the European
Commission could do.

Q192 Bob Russell: You are saying that national
governments, the 27 Member States, would still have
the capacity to initiate proposals?
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Ms Bateman: They would not have the capacity.

Q193 Bob Russell: Would or would not?
Ms Bateman: They would not. Certainly under the
passerelle, they would not have the capacity to
initiate, but they could politically influence the
agenda in terms of what the Commission could do.

Q194 Chairman: Does that not mean, though, that
Charles Clarke’s success on data retention would
not have happened?
Ms Bateman: It depends whether the Member States
have determined under the next Hague Programme
that a directive on data retention should be
published by the Commission and adopted by the
Member States. The Member States will dictate to
the European Commission what proposals should
be on the table.

Q195 Bob Russell: This is very interesting ground
because you seem to be, not suggesting, actually
stating that Member States’ involvement should be
reduced, if not abolished.
Ms Bateman: I think in terms of initiating legislation
for a coherent strategy and policy the European
Commission should be the sole initiator of
legislation.

Q196 Mr Winnick: Civil servants instead of
politicians.
Ms Bateman: It would not be civil servants or
politicians. It would be the democratically elected
ministers of the national governments who are
setting the agenda.

Q197 Bob Russell: Do you feel the Commission has
adequate evaluation mechanisms to determine
whether new legislation, or indeed action, is really
needed in the EU level?
Ms Bateman: No, and this is something if the
Commission was to have the sole right of initiative
should certainly be improved. The Commission is
under an obligation to conduct impact assessments.
In practice and policy, they are certainly getting
better at consulting with stakeholders and involving
Member States earlier, but one thing I would say as
well is the nationally-initiated Member State
initiatives are not subject to regulatory impact
assessments whereas the Commission’s are.

Q198 Bob Russell: My final question is to Ms
Ireland. How much input do NGOs and lawyers
associations have into the drafting of EU measures
in criminal law and is suYcient regard given to
expert opinion?
Ms Ireland: The first issue I would like to mention
here is one of transparency. “Transparency” is a
term which comes up a lot in relation to the
European Union, but certainly, as an NGO, we find
it a lot easier to find out what is going on in this
Parliament and to participate in the consultation
process than at a European level. Websites, for
example, which in the modern age are one of our
chief sources of information, are often out of date
and it is diYcult. We have built up a network of

contacts, including contacts within the Commission,
which helps us to become alerted to things as they go
on and we have contacts with colleagues, like Julia,
who are based in Brussels full-time and so that is
very helpful. In terms of the drafting of legislation, I
have only been engaged in this area for a short time,
but generally we would become involved when there
was already a Commission proposal for a
framework decision which would then go to the
Council or if the Commission produces a Green
Paper. Those are the stages at which we could
become involved. In a sense, I suppose, they mimic
the stages of the Bill and consultation paper in a
domestic system, but it is certainly easier to engage
in the domestic system than at the European level.
One of the problems is that by the time we get to a
domestic consultation, the Home OYce would have
of course issued consultations on a paper, often it
may be too far down the line. I would have to check
what the dates are.

Q199 Mr Winnick: On the question of the
Commission, perhaps it was the way I put it, yes, the
ministers make up the Commission, but obviously
they are fully supported by the Secretariat and the
Civil Service. You see here The Law Society says:
“. . . bring forward legislative proposals should put
an end to proposals based purely on domestic
priorities, and prevent knee-jerk political
reactions . . .”, so it does seem to me that the way in
which you have put the point emphasises the need
for less political involvement and hence the transfer
from the Member State to the European
Commission.
Ms Bateman: Certainly that reference to knee-jerk
domestic political reactions was in terms of one
Member State making a European Union legislative
proposal purely on their domestic interest rather
than the collective interest of the EU 27 now.
Certainly, I used the Greek proposal, also there was
a Danish proposal in terms of corruption whereas
the European Commission had been developing
legislation in that field. During the Spanish
Presidency there was a lot of focus on terrorism, now
that is something all the EU Member States signed
up to, but that was specifically focused on the
protection of public personnel which is perhaps not
particularly a Spanish issue but certainly one that
was occupying their domestic agenda at the time, so
those would be examples that I would use. We must
always bear in mind that even if the Commission, the
Civil Service, presents the legislation it is the Council
with, or in consultation with, the European
Parliament which adopts and enacts the legislation
so that is, again, the end result of that.

Q200 Mr Winnick: One final point, we know how
very few people bother to vote in European
elections, the whole body of the European Union,
perhaps one of the reasons why there is hostility to
it, seems so totally remote. It just seems to me what
is being proposed here will make it even more remote
otherwise, but perhaps it is a political point.
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Ms Bateman: Just a very short point, and this is my
own opinion rather than The Law Society’s, I do
think passerelle clauses and QMV will just turn
anybody oV, but if you sit there and say to
somebody, “The European Union is trying to make
it safer for you to have access to a lawyer in case you
get in trouble on your holidays, travelling through
Europe or working in Europe”, I am not going to
repeat the advantages and disadvantages, but I think
the information given about the European Union is
not suYcient really.

Q201 Chairman: Sally Ireland, it may be a little
unfair but JUSTICE’s evidence, perhaps unusually
for an organisation, appears to conclude that what
we need is more discussion about the way forward
in that you would like to see better protection for
people who are arrested, you recognise that
unanimity is eVectively blocking that, you do not
like QMV for the reasons that you say and you
seem to end up almost welcoming things like the
Prüm Treaty in which a group of EU States just
goes away and unilaterally agrees something and
now the German Presidency wishes to impose that
on the rest of the European Union with probably
less scrutiny than would have taken place if it had
gone through the more formal channels. I am not
quite clear how JUSTICE thinks the decisions
should be reached in the European Union. I may
be a bit unfair, but you do rather tail oV by saying
we should have more discussion about this.
Ms Ireland: I am at a slight disadvantage because
a former colleague wrote the written evidence
which was sent on to the Committee and then
cruelly left me to defend it. However, I would say
that one of the real problems in this field is that
there are only a certain finite number of options
which are active, if indeed any of them apart from
the status quo are active, one of which, of course,
is the passerelle and the other is the treaty
establishing the constitution which although in its
entirety may not go through, there is talk, I believe,
of picking out elements of the constitution, and
there are good elements of the treaty establishing
the constitution which could be picked out. I think
if I had to opt for an ideal system of co-operation
at this level one idea might be to combine elements
of both procedures in that to institute a Qualified
Majority Voting system but to combine that with
the retention of the framework decision instrument
rather than directly eVective regulations and
directives which by law can be transposed into UK
law which would maintain the role of the UK
Parliament, which I think is very important.

Q202 Chairman: That is helpful. Could I pursue
you on the Prüm Treaty issue because certainly
when we were in Brussels this style of decision-
making where a group of States gets together and
agrees something and then essentially uses, in this
case, the German Presidency to push it forward was
held up to us as an example of exactly what we do

not want because, as we heard from law
enforcement agencies, clearly they will be lobbying
the UK Government to sign up to the Prüm Treaty,
a treaty in which the UK Government had no say
whatsoever, so that type of decision-making would
appear to be the worst of all the diVerent models
of decision making we have got at the moment. We
are not seeing at any stage when the real decisions
are being taken.
Ms Ireland: I have to say I had not read our
evidence as advocating the Prüm Treaty.

Q203 Chairman: Should we be, as some people
said to us in Brussels, very concerned about
developments like the Prüm Treaty or should we be
doing it, as other people are saying, with 27
Member States, you cannot get unanimous
agreement, so this is the only way to move the
agenda forward?
Ms Ireland: Treaties of the type of Prüm are an
inevitable consequence of the stalemate which has
developed and you see the G6 going oV and having
more focused negotiations. To be honest, the
presentation of other Member States with the fait
accompli which they can either sign up to or not
is neither democratic nor is it desirable in terms of
mutual trust and co-operation between the diVerent
Member States, particularly when you have a
situation where it is the G6 and obviously smaller
Member States may have thought they had been
completely left out of the negotiating table, and no,
we would not advocate Prüm. The only way in
which it could possibly be advocated would be as
an expedient measure in the face of the current
stalemate to put important measures through, if we
retain the current procedures, but that is not ideal
by any means.

Q204 Chairman: Julia?
Ms Bateman: I would entirely agree. As Sally said,
it is almost sadly the logical consequence of the
inability perhaps to make progress, 27 Member
States, previously 25 Member States together, but
I think this is a bad example of how you have no
democratic accountability, limited involvement,
indeed, of national parliaments in this, and also
what starts oV as multilateral, bilateral co-
operation then becomes imposed on the rest of the
European Union. As you say, the German
Presidency has this on the agenda for the Justice
and Home AVairs Council next week and
governments do not have a say in this. Again, each
government has an option whether to sign up to
the convention and have it ratified, but the political
pressure would be, “Well, it is a crime-fighting
measure, it is a law-enforcement measure. We
signed up to it, so should you”. I endorse what you
say, it is a bad example of law-making.

Q205 Chairman: Could I thank you both very
much indeed. It was very useful.
Ms Bateman: Thank you for your invitation.
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Q206 Mrs Dean: Good morning. We are very
grateful to you both for being able to come along to
the Committee this morning. I have apologies from
John Denham, the Chairman, who is away, and
from several of the members, but it is very good of
you to come along. Mr Kennedy, I understand you
have arrived from the Hague to come to see us today,
so a special welcome. Mr Kennedy, could you
explain the role of Eurojust in facilitating judicial
cooperation between EU Member States and could
you give an example of a case which Eurojust has
coordinated across diVerent jurisdictions and the
diYculties you faced?
Mr Kennedy: Eurojust is a European Union
organisation made up of 27, now with the accession
of Bulgaria and Romania, representatives: judges,
prosecutors or even police oYcers, one representing
each Member State and working together on a
permanent basis in The Hague. The organisation
was established in 2002 and we have been working
in The Hague since the very beginning of 2003. The
idea essentially is that there is available to
investigators and prosecutors across the European
Union a centre of expertise so that they can draw
on that expertise when they are dealing with cross-
border cases and the legal issues and some of the
practical issues that arise when they are
investigating crime across several jurisdictions. We
have of course with the European Union now 27
Member States, that is probably 30 diVerent legal
systems, if you include the diVerent system that we
have here in England and Wales from the one in
Scotland and the one in Northern Ireland. There is
an increasing number of problems, particularly as
one of the basic principles of the European Union
is the freedom of movement, people, goods, services
and capital. Increasingly, we are finding that there
are cases linked to Member States which are not
just adjacent to each other in geographical terms
but also linked, possibly through the internet, right
across the whole of the European Union, so from
the South, perhaps in Malta or Cyprus, through to
the Scandinavian countries. Eurojust is an
organisation that does not have any operational
capacity. We facilitate action taken by investigators
and prosecutors in the Member States. We do not
have power to order that cases are referred to us
and so we have to encourage the Member States
and those working on these cases to have close links
with each of the individual national members. This

can cause problems because often we think the
cases that should be referred to us are not referred
to us; sometimes we do not even know about them;
sometimes we may read about them in the press or
elsewhere. Because the systems can be so diVerent,
particularly the four common law countries whose
systems are similar to that in England and Wales,
from those based on the Napoleonic Code or other
codes, perhaps the Scandinavian system, there are
many rubbing points. This is simply in the systems
themselves. There is a cultural diVerence and of
course there are linguistic diVerences and we need
to bridge these gaps and these barriers to be able to
deal satisfactorily with cases. We have been given
powers to make formal requests—and they are
requests not directions—to ask Member States to
investigate and to prosecute; to work together with
one another and to form joint investigation teams;
to coordinate their activity and also to supply us
with information that we might need to do our job
better. We cannot impose a penalty if these requests
are not complied with but we can produce details
of the failure to comply with these requests in our
annual report. It is a naming and shaming exercise.
We have not had to do that very often but we have
used the powers on occasion to encourage countries
to work together. Perhaps the best known example
of this would be The Prestige case, the oil tanker
which sank oV the coast of Spain in the Bay of
Biscay in 2002 causing huge amounts of
environmental pollution along the Spanish and
French coasts. There were huge investigations in
both those countries but of course there were
diYculties in deciding who might be responsible
ultimately for the prosecution. The case was
referred to us with a lot of detailed information and
we made a formal decision, asking the Spanish
authorities whom we felt were better placed to
prosecute and to continue investigations, to do so
in cooperation with their French colleagues. You
can imagine, perhaps, the sensitivity of this sort of
case because it involves thousands, maybe tens of
thousands of victims, along the coastlines of France
and Spain, and for the French victims to give up
their capacity to claim compensation through their
own legal system and having to hand that over to
the Spanish authorities is quite a step to take.
Perhaps I can give you an example of a real
facilitation case, one that we refer to in our annual
report. It was known as Operation Pachtou and it
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in fact is linked to Mr Workman, who is sitting
beside me, as a judge. This case involved
investigation into organised crime gangs that were
traYcking people; particularly, initially, across the
English Channel from the North of France into the
United Kingdom. The French and the UK
authorities had gathered a huge amount of
information. Some of it, they were satisfied, was
well linked to the French authorities but there were
also links to Italy, to Greece and to Turkey. The
gangs were traYcking people from the far east of
Turkey, across Turkey into Greece, then across the
Adriatic into Italy, from Italy into France. From
France some were being dissipated into other parts
of Europe, but a sizeable number were ending up
in the Pas de Calais area of Northern France and
then being traYcked across the Channel into the
United Kingdom. We were asked by the French
authorities to bring together counterparts in the
United Kingdom but also in Italy, and we made
some inquiries in Greece and in Turkey—we have
contact points in Turkey, although they are not
part of the European Union—and we brought
together investigators and prosecutors dealing with
that case in each of the Member States. We have
quite sophisticated meeting facilities and
translation and they were able to provide
information to each other about the current state
of play of their investigations, and a lot of it was
very detailed information about individuals, their
actions, their telephone numbers, their bank
accounts, transfers of money and so on. It was
interesting that, when the French and the English
investigators made their presentations of the issues
they were raising which they did not have the
answers to, the Greek and the Italians did have the
answers, and, indeed, vice-versa. The Turks were
also interested and they were able to provide some
information directly to the countries involved. The
UK and French authorities were very keen to make
arrests early after this meeting—the meeting took
place in October 2005 and the arrest had initially
been programmed, possibly, for November—but
the Italian authorities, with this additional
information, and the Greek authorities too, asked
for extra time because they wanted to bring their
system and their information levels up to the
threshold where it would allow them to make
coordinated arrests at the same time. This
happened over a day of negotiations and,
ultimately, in December 2006, 82 arrests were made
right across the European Union. There were two
or three in Turkey, three or four in Greece, I forget
the numbers exactly for Italy but there were 47 in
France and 78 in the United Kingdom. EVectively,
this network, although perhaps not totally
destroyed, had been disabled quite eVectively by
this sort of operation. That is the sort of work we
do, bringing together people who have the same
powers in diVerent legal systems. In the UK it
might be a police superintendent working with an
instructing judge or a magistrate in France or
working with a prosecutor in England. The powers
are often not in the hands of the people who have
the same names—our systems are extremely

diVerent—but we do not worry in our organisation
so much about the title of the individual; we are
really keen on his or her powers and the fact that
they can work practically together. I hope that has
given you a synopsis of our work and how we
operate.
Mrs Dean: That is excellent. Thank you.

Q207 Mrs Cryer: Mr Kennedy, thank you very
much. It is really interesting to hear about your
work. Presumably cooperation with Eurojust by
various States is a bit patchy. Who are the culprits
who do not cooperate with you? Is there anything
more than naming and shaming that can be done
to bring them on board?
Mr Kennedy: It is diYcult to say who the culprits
have been. I think all Member States are diVerent
and diVerently structured. Frequently you find that
in the criminal justice systems in one country they
are not centralised. They can be very regionalised
and their independence is built into the constitution
and the very framework and fabric of the country
itself. For example, the Italian prosecutors,
although they have a centralised Direzione
Nazionale Antimafia, they have a range of regional
prosecutors who are extremely independent from
one another. In the United Kingdom we have a
centralised prosecution service. We have the new
Serious and Organised Crime Agency, and this
certainly helps us to link more directly. Whereas
my counterpart from Italy might have to arrange
meetings with 29 or 30 organisations, from the
United Kingdom perspective, with links obviously
to Scotland as well, we can do it in a much easier
way. Initially we found that countries were
reluctant to cooperate with us because they felt that
we were an unnecessary link in the chain. They felt
that we might be taking over their cases and
handling them for them and taking responsibility.
As time has gone on and we have been able to
demonstrate the added value we can bring by
bringing people together, by using, if necessary, our
powers, it has meant that we have been able to
build trust and confidence amongst the various
specialist investigators particularly. We had a
programme in the first three or four years of
identifying particular types of cross-border crime
and bringing together the specialist investigators
and prosecutors dealing with that sort of crime
from each of the Member States. At the very outset,
we had a meeting on terrorism. This was when we
were a provisional unit, in the summer of 2001,
before the tragic events of 9/11. On that occasion,
we brought together investigators and prosecutors,
including people from the anti-terrorism branch of
Scotland Yard and the Crown Prosecution Service,
to meet with their counterparts from Belgium, from
Spain, from Italy, from Germany and from France.
This was the first time we had seen instructing
magistrates or investigating magistrates working
with prosecutors, working with police oYcers
across the same table, in a room very similar to this,
but with translation, of course. There was a lot of
information exchanged about current
investigations. These people had not met before.
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After the meeting, they exchanged details of
various cases that they were dealing with. Two
weeks later, although not linked at all to the UK,
there were arrests that would not have taken place
in Italy and Spain that took place as a result of this
exchange of information.

Q208 Mrs Cryer: Your role seems to be developing
with time.
Mr Kennedy: It is.

Q209 Mrs Cryer: Could I just dig a little bit deeper
into it. Eurojust has formal powers to request states
to act. In your annual report of 2005, you said that
you wanted to use these more in 2006. Were you
able to do this? Is it appropriate that you should
be able to instruct Member State judicial
authorities to act in one way or another?
Mr Kennedy: First, we did not use the powers more
in 2006. The investigators and prosecutors in the
Member States know that we have these powers
and if we suggest that we might use them then they
tend to react and act, as we think, appropriately.
In fact, to be honest, we have not had to use these
powers, often because the cases that are referred to
us are quite high profile, quite important and
significant cases that people are enthusiastic and
keen to deal with and to be seen to be dealing with
in their own countries: human traYcking,
terrorism, high profile drug traYcking and so on.
We have found a diYculty and a sensitivity in the
area of fraud cases. It is the same in almost every
legal system with which I have had dealings: people
do not like dealing with fraud cases, particularly
large and complex fraud cases. This is of course
because the law is diYcult, the inquiry is lengthy,
it takes up a huge amount of resource, it is complex
in the investigation, it is also complex in the
prosecution and in the chances of securing a
conviction, and at the end of the day the penalty
is often minimal. There is a balance. It is in these
sorts of cases where we have had to use the powers
in the past.

Q210 Mrs Cryer: There are other EU structures,
such as Europol and the European Judicial
Network. Could you comment on cooperation
levels between yourselves and those other two
organisations and any others?
Mr Kennedy: Eurojust was sent to work in The
Hague because Europol was already there. It is
clear to everyone that we should be dealing with
Europol on a regular basis. One of the first things
we did when we went there was that a team of our
colleagues began negotiations with Europol and we
had a formal cooperation agreement with them. I
would like to see it intensified in future because a
key part of our work is working closely with
Europol. In fact, I recently made suggestions to the
Dutch authorities that they should look in the
future to co-locate both of our organisations, with
the respective independence that is needed but so
that we can be closer and work closer together.
Europol’s function is to deal with and analyse
information, particularly from police sources, and

to provide strategic advice to senior oYcers so that
they can act appropriately and direct their
resources to where the threats are. They make an
annual Organised Crime Threat Assessment, to
which we contribute during the experience we have
with our cases each year, to the European Union.
For instance, we had what we call a “boiler room
fraud case” referred by the Swedish authorities the
other day, and we will link with Europol on that
case. We have also had a very large VAT Carousel
fraud case referred to us recently by the UK
authorities and we are working in partnership with
Europol on that. Individually, within our
organisation, the national representatives from
each Member State have close personal links with
the national desks at Europol. I also meet almost
every week with the director of Europol—who may
have been here earlier, I think—to discuss
approaches and business cooperation. The
European Judicial Network is an informal
network, composed of contact points nominated in
each Member State who deal with mutual legal
assistance and extradition issues in cross-border
crime. This organisation is completely informal, it
does not have a legal personality. It sends
representatives to meetings two or three times a
year. The secretariat for that organisation is within
the administration of Eurojust, so it is a sister
organisation. As president of the organisation I
have a responsibility for overseeing what they do
and how they do it and how eVective they are,
although I do not really have a great deal of control
over exactly how they operate, but we can
encourage and diplomatically assist them to make
progress.
Mrs Cryer: Thank you very much.

Q211 Bob Russell: I wonder if I could ask some
questions with reference to the Convention on
Mutual Assistance in Criminal Matters. Since May
2000, in your experience, how much use has been
made of the provisions of that convention? Is there
any measure of the impact of mutual assistance on
volume crime across the European Union?
Mr Workman: In terms of the volume of work in
mutual assistance, it has gone up considerably.
Over the last few years we have increased it both
in terms of the numbers and also the complexity of
the inquiries. We are now eVectively dealing with
something in the region of eight cases a week,
which are formal requests for documents and that
sort of thing, and we also have one or two rather
more lengthy cases which are the subject of various
issues. They obviously take longer but we are now
allowing considerably greater time than we were
two years ago.

Q212 Bob Russell: Is this a two-way request for
mutual assistance?
Mr Workman: At the City of Westminster Court
we would really only see the requests from abroad
coming to us to take evidence. The increase is quite
considerable.
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Q213 Bob Russell: Mr Kennedy, has the convention
been of benefit to the United Kingdom?
Mr Kennedy: I think it has been of considerable
benefit. One of the things to remember is that,
although the convention was signed in 2000—it is
known as the 2000 Convention—it has only come
into force quite recently, because Member States
are rather slow in ratifying it and a certain number
of Member States needs to be achieved on
ratification before it does come into force and is
eVective. Generally there has been a huge increase
in mutual legal assistance requests, both sent and
received. I think it is because people now are
beginning to appreciate that there can be eVective
requests made for mutual legal assistance from
other jurisdictions and that they can get the
evidence they want and they can deal with it in their
cases here. In the past, before the convention and
perhaps even earlier, it was always felt that if there
was evidence in another jurisdiction, banking
evidence perhaps in France or in Germany or even
in some of the so-called tax haven banking areas,
this could not be obtained, but things have changed
dramatically and a lot of this evidence is available.
To answer your question about volume crime, I
cannot really say. We only have cases referred to
us where there are problems. If things are working
well and fine and there is no diYculty, then I would
not expect our organisation would be contacted. It
is where there is a problem or a diYculty in perhaps
drafting a letter of request, or commission rogatoire
that we would be contacted. We may arrange for
the specialist in both countries or in three or four
countries to meet together to draft the request so
that the request would meet the requirement in
other jurisdictions.

Q214 Bob Russell: Are you describing how the
process works between Member States? Could you
give us an example of how a request would be
made. What then happens?
Mr Kennedy: If it is a straightforward request, then
a judicial authority within the United Kingdom will
have to make that request. If it was within the
European Union, the request would be written and
signed by probably a Crown prosecutor, a member
of the Serious Fraud OYce or a member of Her
Majesty’s Customs & Excise prosecution oYce.
They would sign the letter. The letter would detail
the oVences that are being investigated, it would
detail a summary of the facts and it would outline
the evidence that is required in that other
jurisdiction. It may be the obtaining of banking
evidence; it may be the interviewing of a witness;
it may be the seizure of some materials. This letter
would then be sent to the other country and the
other country would then act upon it, one would
hope quickly, and then return the evidence. If there
is a problem or a diYculty, if the case is complex,
then we might be called in. I can give an example
of a case a couple of years ago. The Serious Fraud
OYce wanted to make inquiries in Germany. It was
a particularly sensitive and quite diYcult
investigation that had been running in the Serious
Fraud OYce for some time. They knew they had

to make diYcult investigations in Germany and so
we called together the representatives of the
German Prosecution OYce with the Serious Fraud
OYce representatives. They came, they had a two-
day meeting in our building, with translation
facilities, and eVectively drafted the letter of request
that was to be sent by the Serious Fraud OYce to
the German authorities. The Germans made sure
that everything they required to execute this request
was contained in the letter, rather than it being sent
oV on perhaps a whim and a prayer in a complex
case, hoping that it would do the trick. Rather than
doing that, they arranged to have everything
prepared beforehand so that the letter itself only
needed to be sent once.

Q215 Bob Russell: Earlier I got the impression this
was a fantastic, seamless organisation that was
working brilliantly. The response to my question
indicates it was a very complicated and complex
operation. Which of the two is it?
Mr Kennedy: Madam Chairman asked for an
example.

Q216 Bob Russell: If that is an example, are they
all like that?
Mr Kennedy: I wish they were all like that. We do
have cases where it does not work as smoothly as
that, there are cases where it does not work at all,
but we are there to make things happen and to try
to resolve the problems.

Q217 Bob Russell: So it is better than it was but it
is not perfect.
Mr Kennedy: Nothing is perfect. You can imagine
the situation, with 30 diVerent legal systems and
diVerent ways of gathering evidence. From the
commission of the crime through to investigation,
arrest, evidence, prosecution, trial, conviction,
sentence the process and timeline is similar in every
country, but of course the routes getting to those
various milestones are completely diVerent.

Q218 Bob Russell: Is the UK the only member
country in the EU that does not have a single
system? You have said there are 30 diVerent
systems.
Mr Kennedy: The United Kingdom is a country
with three diVerent legal systems. Yes, as far as I
know, it is.

Q219 Bob Russell: Does the EU have mutual
assistance agreements between the EU and third
states?—and perhaps I could give you three third
states: Switzerland, Somalia and the United States.
What provisions do such agreements make for
“quality controlling” the judicial systems of the
third state in deciding whether or not to cooperate?
Shall we start with Switzerland.
Mr Kennedy: Switzerland is a member of the 1959
Convention, which is not a European Union
convention, it is a Council of Europe convention,
but it has in fact been the bedrock of cooperation
over the past few years.
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Q220 Bob Russell: So Switzerland is okay for this.
Mr Kennedy: Switzerland is in the 1959
Convention. It is not a member of the European
Union.

Q221 Bob Russell: I recognise that. I was
wondering whether that was a complication or not.
Mr Kennedy: Of course it would be easier if
everyone in the world was a member of the
convention—it would make life much easier—but
they are not. Somalia I cannot tell you about
because I simply do not know. I am fairly confident
there will not be a mutual legal assistance
arrangement between the European Union and
Somalia. There is one with the United States. We
have a special agreement with the United States, as
we do with Norway, and we had with Romania
before they joined the European Union. As a result
of those agreements, we not only have 27
representatives, we have a prosecutor from the
Department of Justice in the United States based
with us and we also have a Norwegian prosecutor
based with us. They both felt it would be good
value for them to be involved in our organisation
and to take part in the sort of coordinated activity
I described.

Q222 Mr Benyon: Mr Workman, could I ask you
about the workings of the European Arrest
Warrant. Could you explain the passage of the
arrest warrant, from its issue by a judicial authority
in the requesting state, right through to its
authorisation or refusal?
Mr Workman: The issuing authority would
transmit the warrant. One of the great benefits of
the system at the moment is that there is now a
standard form of warrant across the EU, so they
would transmit the warrant through the Serious
Organised Crime Agency to this country, that
agency would then advise the police of it, they
would do the necessary translations and the police
would then make the arrest. The person would then
be brought to the City of Westminster Magistrates’
Court—sadly, Bow Street is no longer with us, so
the City of Westminster manages these matters for
England and Wales. On arrival, there would be an
initial hearing. The defendant should arrive within
24 hours, but certainly as soon as practicable, and
some of them are dealt with on the same day as an
initial hearing. At the initial hearing we have to
deal with the issue as to identity—to establish
hopefully that the person is the person being
sought; we need to ask and give details about the
possibility of consenting to return to the country
that is requesting them; we need to fix a date for
hearing within 21 days for the full hearing; and we
need to deal with bail or custody. Those issues are
all dealt with at the first hearing. As to the issue on
consent, I do not think numerically we are getting
as many people consenting to leave this country for
the requesting state as some states in Europe. I
think this is partly a cultural matter, because for
somebody who commits an oVence in the
Netherlands but lives in Belgium only a few miles
away the extradition is perhaps not quite as

significant as sending someone from here to
Lithuania. Initially, we do not get many consents.
In the last year, the calculation I made last night
was that we had 38 consenting at some point, not
necessarily at the first hearing but soon after. The
date needs to be fixed within the 21-day period
from the date of arrest and that is a full hearing.
Many of those do go ahead on the second hearing
date, but some do not because some of them
inevitably need other inquiries to be made. Where
the full hearing is heard, we need to deal first with
the validity of the warrant, which is an issue which
is sometimes raised; we need to establish that the
oVences are extradition oVences; and then we move
to what the statute describes as the “bars to
extradition” which are for the defence to raise. If
any of those bars are raised, then we have to
consider that and make a ruling upon it. We then
move to human rights, which is the issue which
perhaps is creating a number of diYculties for us
which I think are now being resolved by decisions
of the High Court. Once we have reached the end
of those proceedings, if an order is then made, the
order is that the defendant would be removed
within ten days of that order. If he consents on the
first day, he will go within ten days, but if he
consents or is found at the full hearing to be the
subject of extradition he will go within 22 days or
something of that sort. The defendant then has
seven days in which to appeal. He can appeal on
both fact and law to the administrative court, and
that, I am afraid, is outside my control.

Q223 Mr Benyon: Where is that heard?
Mr Workman: At the High Court.

Q224 Mr Benyon: How does this process vary
compared with the old extradition arrangements
before the warrant?
Mr Workman: It is much faster.

Q225 Mr Benyon: By a degree of—
Mr Workman: Months. The diYculty with all of
these cases is that it is almost impossible to
establish a real average because there is really no
norm. A case can go through by consent
immediately, which of course is new; the case could
find itself going all the way to the House of Lords,
which inevitably makes it very protracted. The Act
itself has created a number of issues which the High
Court is gradually resolving, but it has meant that
quite a few cases have had to go to the High Court
for issues to be decided and one or two to the
House of Lords. To get a picture of how long a
case takes is actually quite diYcult. There is
another aspect to delay which obscures the
statistics and that is if there are domestic
proceedings in hand. If somebody has been arrested
for an oVence in this country, we cannot proceed
until those domestic proceedings have been
concluded. If then a sentence of imprisonment is
imposed, there are certain arrangements we can
deal with but we are in some diYculty in ordering
his return immediately because he is serving a
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sentence. All those factors rather skew the statistics
but I think the overall picture is one of matters
proceeding much faster than they used to.

Q226 Mr Benyon: The grounds for refusal to
execute a warrant are contained in the bars to
extradition that you described earlier.
Mr Workman: Principally. The first issue is the
warrant itself and that is raised as to whether the
warrant is valid. Because it is now a standard
warrant and everybody is getting better at filling it
in, those issues are really going away. I think we
have had none recently that we could have
challenged or that could have been challenged.
Occasionally there is a defect in the warrant and
that is usually detected and put right before we
receive it. I am not sure how many warrants are
intercepted by the Serious Organised Crime Agency
and returned. We only get the ones which are being
processed through that.

Q227 Mr Benyon: Could you give me a rough
percentage of the warrants that are refused for
whatever reason?
Mr Workman: Extremely small. In terms of a defect
in the warrant itself?

Q228 Mr Benyon: Yes, including the numbers that
are incomplete or wrong.
Mr Workman: Now, I should think it is two or
three.

Q229 Mr Benyon: It is as low as that.
Mr Workman: Very few. As I say, there is this
caveat that I am not sure how many the Serious
Organised Crime Agency would have seen and said,
“They have failed to fill in a particular part of the
warrant. We will send it back and get that
completed.”

Q230 Mr Benyon: So there is a filtering process
down the line.
Mr Workman: There is, yes.

Q231 Mr Benyon: Are there any practical problems
that cause you diYculties when deciding whether or
not to authorise a warrant?
Mr Workman: There are a number of diYcult
areas. In the last year we refused 20.

Q232 Mr Benyon: That was out of . . .? I think we
have the figure here: 2,603 warrants.
Mr Workman: No, I think that is pan-Europe. Last
year, in terms of extradition requests, that is right
across the globe, we received a total of 327 requests.
Of those, 261 were from what are now Part 1
countries. Of that 261, some of them have not yet
been processed so I cannot say it is an exact figure.
Last year there were 20 refusals. Of those, five were
accounted for because the conduct did not amount
to an extradition oVence, and six were because of
passage of time—they were very old cases.

Q233 Mr Benyon: There is a statute of limitations,
is there?

Mr Workman: No, there is a bar, though, of
passage of time. It is one of the bars in the Act itself
which requires not only a period of time to have
elapsed but also that it would need to be oppressive
or unjust to return somebody. They need to satisfy
the court that there has been a length of time,
generally speaking which is not of their making. So
if somebody flees the country knowing that there
are proceedings and then takes steps to disguise
himself and to prevent people from finding him,
that would not count as part of the time, but for
somebody who was unaware of any proceedings,
who travels for perhaps perfectly understandable
reasons, makes his home, settles down and is there
for 15 or 20 years, many courts would find that
would be unjust. Oppressive is a little more diYcult.
They need to satisfy both the passage of time and
the unjust and oppressive side.

Q234 Gwyn Prosser: Mr Kennedy, in your answers
to Mrs Cryer earlier this morning you talked about
building trust and confidence between the various
authorities in order to get smooth organisations in
place and good results. Do you think there is
suYcient trust between the authorities and the
police in the Member States to allow the European
Arrest Warrant to work eYciently?
Mr Kennedy: I do not think there can ever be
enough trust. It is a diYcult measure to make:
100% trust or 80% trust or 70% trust?

Q235 Gwyn Prosser: How far are we along that
scale?
Mr Kennedy: I would say it varies between diVerent
countries. Some countries work extremely closely
together, their systems are developed from very
similar roots and they have not strayed so far from
the basic principle, say, of the Napoleonic Code. If
the language and the legal system is very similar,
then the level of trust is likely to be much higher.
We started from a fairly low baseline but things
have improved dramatically, and not just because
of the establishment of my organisation but, by
bringing people together and getting them to work
together on individual cases, this level of trust and
confidence is undoubtedly improved and is
continuing to improve. Quite where one would put
it on a scale is diYcult to establish and it would be
diVerent between diVerent countries, but I think
now we are seeing, particularly between the United
Kingdom and diVerent parts of the United
Kingdom and these sorts of international
investigation and prosecution problems, that there
is much closer cooperation. In fact I have heard
frequently that people who have met at
coordination meetings to organise arrests or deal
with prosecutions in The Hague in our premises,
keep in touch with each other. This might be true,
let us say, for the Chief Crown Prosecutor of Kent,
who is now closely linked to her equivalent
counterpart in Northern France. This sort of
linkage, which did not exist three or four years ago,
is now helping to provide dividends.
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Q236 Gwyn Prosser: Are you confident that the
police and judicial systems in other Member States
are suYciently robust, that there is no need to
probe and question decisions?
Mr Kennedy: The systems are very diVerent. I could
not possibly give you an assessment of the
eVectiveness of each of the individual police
authorities, particularly judicial authorities, in the
other Member States of the European Union. All
I can say is that we can work together; that there
are problems and we can overcome some if not all
of them.

Q237 Gwyn Prosser: I want to talk a little bit about
the 60-day time limit. We have been told that of
the 44 reported breaches of time limit on European
Arrest Warrants for which reasons have been
provided, 31 are of the United Kingdom and the
majority of Member States have none reported. Is
this symptomatic of the UK being slow or irregular
with its processes or is it that the UK tends to
report more eYciently?
Mr Kennedy: I think it may be a mixture of both
actually. It is true that the UK has reported more
numbers of cases that have not met the time
deadlines than many other Member States. I have
the statistics for 2006 here and I can give you those
if you like. Eurojust has a responsibility to receive
information about the failures to meet these
deadlines from the Member States when the
failures occur and I am sure that the statistics we
are provided with are not the whole picture. I am
sure, however, that the data I have been given from
the United Kingdom is all the data that is available
and is accurate, again, because the warranties, as
you have heard from Mr Workman, are centralised
in the City of Westminster Court and dealing with
things in that way makes it much easier than
dealing with it in the way that it is dealt with in
other Member States—which is in a disparate way,
locally, by warrants issued by judges or magistrates
in a particular centre of one country and the
information is not always centralised. There are
eVorts to do that and some of the data is quite
interesting but I do not think we are being told on
each occasion when there is a breach of the
deadlines. But I am sure that we are from the
United Kingdom. Just to reinforce what Mr
Workman has told you, although we do not get
data from the Member States on the warrant
generally, on the numbers issued and the numbers
of people surrendered and on the time it has taken,
the European Commission—representatives of
which you may have seen earlier—gathered data.
For example over 6,800 warrants were issued in
2005 and this has led to over 1,700 people being
arrested and more than 1,400 of those were
eVectively surrendered during 2005. This is a
surrender procedure; eVectively a backing of
warrants procedure, although it is referred to in the
Extradition Act in the UK. This is much quicker
than the time that was taken under the old
procedure, under the convention, when extradition
procedures took much, much longer. The average

for 2004 was a return time of 43 days compared to
over nine months as the average before the warrant
came into eVect. That is a remarkable reduction.

Q238 Gwyn Prosser: Mr Workman, can you cast
some light on the reason why the UK misses the
60-day deadline? Is this due to the process in this
country or something else?
Mr Workman: It is largely process. The Extradition
Act with its bars goes rather further than the
framework decision in terms of the protection that
it provides to the defendant. Some would describe
these as obstacles that the prosecution have to get
over; others would see these as safeguards.
Inevitably, if somebody wishes to raise, for
example, the passage of time, there will need to be
an inquiry as to what is unjust or oppressive about
it and that requires evidence to be obtained from
the requesting state and that inevitability takes
time. It certainly is very seldom done within the 21
days. There is inevitably an extension of the time
where issues are being raised that require evidence
to be produced. That is one issue. The other issue
which I think is significant is the fact that we
cannot proceed when there are oVences pending
investigation or prosecution in this country. Very
often defendants come to light as a result of an
arrest for a domestic matter and we then have to
wait until those matters are concluded. I am afraid
that domestic cases take some time and to conclude
a case which has to go to the Crown Court within
nine months is actually quite diYcult to do. Built
into those sorts of cases is a nine-month delay
before we can really get started.

Q239 Gwyn Prosser: Should not all those
safeguards or barriers attain to all the other
Member States?
Mr Workman: No, because we go rather further
than the framework. Most of the Member States
have adopted the framework in their legislation and
we have devised our own safeguards and built the
framework into the statute. Our safeguards are
probably at a higher level than those of many other
countries.

Q240 David Winnick: Mr Kennedy, Eurojust, as we
know, is the European body which deals with
investigation and prosecution of serious organised
crime and no crime is more serious than murder. In
the last two days there have been the most serious
allegations that the Northern Ireland police force
at the time was in collusion with loyalist murder
gangs and some 16 murders—obviously part of the
United Kingdom and part of the European Union.
Would your organisation have any role to play, any
competence in looking into these allegations?
Mr Kennedy: Eurojust is not an organisation that
has any operational capacity to investigate or
prosecute. We are in existence to support and help
the national investigating and prosecuting
authorities to be more eVective when they are
dealing with cross-border cases. I do not know if
there is an investigation going on. If there is an
investigation going on in Northern Ireland that
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needs to have some assistance from another
European Union country, then we would be
available to facilitate that. We do not have an
investigative or prosecution power.

Q241 David Winnick: The Northern Ireland Police
Ombudsman has published her report and very
serious allegations are contained in that report. It
is obviously up to the British Government to decide
now what to do. My question was whether your
organisation would have any role to play.
Presumably, if the British Government, unlikely as
it may be, were to ask Eurojust to play a role, you
would do so.
Mr Kennedy: If there is a role for us to play,
certainly, yes, and we would not be approached by
the British Government but rather by the police or
the prosecuting authority.

Q242 David Winnick: For you to become involved,
you would need the invitation of the British
Government.
Mr Kennedy: No, the investigating or prosecuting
authorities.

Q243 Mrs Dean: Mr Kennedy, Eurojust seem to
support the harmonisation of criminal law across
the EU. Could you give a specific example of why
you think harmonisation is vital and what are the
constitutional implications for the UK of criminal
law making at EU not national level?
Mr Kennedy: If the laws were harmonised in all the
Member States of the European Union it would
make it much easier for the European Union
investigators and prosecutors to cooperate with
one another.

Q244 Mr Benyon: Do not hold your breath.
Mr Kennedy: No, but it would make it easier than
it is now. That is the point I would like to make.
The point is that in an investigation there is usually

Witnesses: Mr David Smith, Deputy Information Commissioner, Mr Lee Taylor, Guidance and
Promotion Manager, OYce of the Information Commissioner, Professor Steve Peers, Independent
Academic Expert in EU Justice and Home AVairs, Ms Belinda Lewis, Ms Harriet Nowell-Smith and
Mr Peter Thompson, Department for Constitutional AVairs, gave evidence.

Q246 Mrs Dean: Good morning everyone. I am
Janet Dean. In the absence of the Chairman, I have
been asked to chair this morning’s session. I am very
grateful to you all for coming along. I wonder if we
could start by asking you to introduce yourselves.
Perhaps one person from each organisation would
be appropriate.
Mr Smith: I am David Smith, Deputy Information
Commissioner. In introducing myself, may I
apologise on behalf of Mr Thomas, the
Commissioner, that he cannot be here himself. I am
accompanied by a colleague, Lee Taylor.

Q247 Mrs Dean: Professor Peers.
Professor Peers: I am Professor Steve Peers. I work
at the University of Essex Human Rights Centre and

a number of witnesses to be seen, statements to be
taken, and taken in a particular format. If you take
that as an example, that is not done in other non
common law systems in the same way; that is, a
police oYcer visiting a witness, taking a statement
as to what he or she saw at the scene of a crime or
what he or she did linked into the crime. In other
countries, a statement perhaps would be taken by
a police oYcer or investigating judge, which would
be simply the details of what this person said. There
would not be a declaration. If everybody across the
European Union had to make what we call section
9 statements, it would make life a lot easier for all
the prosecutors in the common law countries. It is
not like that and it will not be like that for some
time, so I shall not hold my breath, but, if you ask
what could be done where there are problems, this
is one area, but there are many other areas that
could be expanded on. The more we can bring our
system and their systems in line and make changes
in both to bring them closer to one another, that
is inevitably going to help. But, even if they do not
become harmonised, it is possible to cooperate. It
is possible in all the systems to develop and to work
together and to deal with the particular vagaries
that one might find within any of the systems that
are working together.

Q245 Mrs Dean: Following on from improving
systems, I wonder, Mr Kennedy, whether you have
any comments on the Home Secretary’s suggestion
of splitting the Home OYce.
Mr Kennedy: I heard about it in general terms but
I think it is perhaps something that needs to be
considered at some length and in detail. I do not
know what the proposal is, as to what would be
put where, so it is very diYcult and perhaps
inappropriate for me to comment.
Mrs Dean: Could I thank you both very much for
coming along this morning. Your evidence has
been very useful to the Committee. Thank you.

I have an interest in data protection law in general
and in EU justice and home aVairs law in general
as well.

Q248 Mrs Dean: Belinda Lewis.
Ms Lewis: If you do not mind, Chairman, could I
defer to my colleague Peter Thompson to introduce
us, please.
Mr Thompson: My name is Peter Thompson. I am
head of the Department of Constitutional AVairs’
EU and International Division. We are responsible
for the strategic coordination of all of the
department’s EU business. We were very mindful, in
thinking how we approached this Committee, that
you would ask to speak to oYcials who have been
directly involved in the negotiations on the Data
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Protection Framework Decision and so with me are
two of my colleagues, Belinda Lewis from the
Information Rights Division, who has been heading
up the policy aspects of that negotiation, and Harriet
Nowell-Smith, our legal adviser on that matter.
Without taking up too much of your time, I wonder
if it might be helpful if I said something about the
relationship between the Home OYce and the DCA
on the kind of third pillar instruments you are
talking about. Given the general thrust of your
committee, I think that might be helpful.

Q249 Mrs Dean: That would be very helpful.
Mr Thompson: DCA has the lead on data
protection policy issues and that is why we lead for
the Government in the negotiations in the EU on
the Data Protection Framework Decision and the
Home OYce work closely with us, but the Home
OYce have the lead on many operational aspects
and of course are the department with
responsibility for the police and the like. On many
of those other instruments, you will find the Home
OYce in the lead and the DCA providing input on
the data protection policy aspects. I hope we can
be as helpful as we can today but there may be
times when you start to ask what, in eVect, becomes
an operational question and there will be a limit to
how much we can say there that is useful.

Q250 Mrs Dean: Thank you very much. Could I
turn to Professor Peers. In your view, is crime going
unchallenged because of a failure to share
information eVectively at an EU level?
Professor Peers: Of course police oYcers might be
the best people to answer that question and staV
members of your Europol and so on. My
assumption, based on the number of measures
which are already in force, is that there cannot be
very many cases, if there were any, where that
already is the case. We already have Europol
established and Eurojust and we have fairly
developed system of mutual assistance and
operational request for sending information
between the police authorities, so I very much
doubt whether there is a gigantic number of cases
which would call for a really radical change in the
system of exchanging personal data between
police forces.

Q251 Mrs Dean: Are problems with data sharing
between EU Member States technical, for example,
making national systems interoperable, or political,
in that there has not been enough will to share
information?
Professor Peers: I think a combination of both.
There are some reasons traditionally why states
would not share information and also some
diYculties in perhaps being able to find the
information in a national system. It is not simply
a question of making systems interoperable but in
having a national system which can easily be
accessed via the person who is being contacted. She
might then have to contact several other people or
find who to contact in order to find that

information, so that might lead to a lengthy
process. I suppose, if you want to speed things up,
it is also necessary to have a more coherent system
at a national level.

Q252 Mrs Dean: Does anyone else wish to
comment on the issue of data sharing in that way?
Mr Smith: There clearly are some technical
problems. There may be political problems as well.
The UK is not yet a member of the Schengen
information system. That has been on the cards for
a number of years now and my understanding is
that it is essentially technical problems that have
stood in the way of that. They are not necessarily
only technical problems in the UK; they are
technical problems in the central system and
enabling it to expand further. I wonder if I might
also comment briefly on the question of whether
more information sharing would be helpful. I am
not sure it is for me to argue the case but one of
my tasks at the moment is that I am Chairman of
the Data Protection Supervisory Body of Europol.
We do carry out inspections at Europol and I know
if you ask the analysts at Europol they would say
very clearly that they do not receive enough data
from Member States. Some Member States are very
much better contributors than others. This is not,
if you like, the tracking down of particular crimes
and particular criminals; this is the gathering
together of intelligence, to analyse the intelligence,
to look for patterns. I think, if you asked them,
they would say that they could do a better job if
they had more information available to them.

Q253 Bob Russell: Professor Peers, what diVerence
will the principle of availability make to the data
the UK can request and give out? Will the principle
make it harder to protect sensitive data?
Professor Peers: I think the answer depends on the
way in which the principle of availability is
implemented. If it is implemented according to the
Commission’s proposal it would apply to
additional categories of types of data but if it is
implemented, as I suspect it will be, in accordance
with the Treaty of Prüm being applied to all
Member States—but that seems already to have
been agreed and in fact there are legislative
proposals on the table this week already for the
Article 36 committee of Council—then we will be
starting just with the DNA, fingerprints and vehicle
registration information. That really is a profound
change because then you have automatic and
uncontrolled access by the police forces of each
Member State to the databases of each other
Member State as regards, at least, DNA,
fingerprint and vehicle access information. The idea
is to extend that to other categories like civil
registry information as well. You have, in a sense,
a fishing expedition, of police forces being able to
take an entire database of information in a way
which they cannot now because they are essentially
currently restricted to sending specific requests in
specific cases to other countries. You would
certainly hope that every police force in the
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European Union would restrict itself to only
searching for very important information where it
has legitimate reasons to search. But I suspect there
is a risk that in some cases some uncontrolled
fishing expeditions will take place. That is the risk
from the data protection point of view. Of course
there will probably be some advantages from a law
enforcement point of view on the other hand.

Q254 Bob Russell: I presume you have been
following the fallout of our hearing from a week or
two back. Do you think, as a result of last week’s
investigations into conviction records, the
implementation of the principle of availability and
faster exchange of data on convictions will be an
increased priority for the Home OYce?
Professor Peers: From the EU point of view,
technically, the question of exchange of
information on criminal convictions is dealt with
by a separate proposal. It is not technically covered
by the principle of availability. The idea will be to
have slightly diVerent processes, giving each
Member State’s law enforcement authorities access
to criminal conviction databases of all the others,
but it seems that both issues were already a priority
for the German Presidency even before what
happened in the Home OYce and I would expect
what will happen in the Home OYce is that they
will respond to this latest scandal by trying to deal
with things more eYciently until they are diverted
perhaps by the next scandal or by the splitting up
of the Home OYce—which will doubtless take lots
of time and resources to deal with as well. That is
the answer, that these things are technically
separate but proceeding quite quickly in parallel.

Q255 Bob Russell: Is the UK pushing ahead with
aspects of the principle of availability to your
knowledge? I have in mind, for example, making
DNA or fingerprinting available without the
accompanying data protection measures.
Professor Peers: Last year what is called the G6
states, the five biggest Member States, had what I
have described in my written evidence as one of
their “secret” meetings and they discussed the idea
of pushing ahead with the principle of availability
without the framework decision on data protection.
I think, as they have now taken a diVerent course,
we are going to have, instead, the Treaty of Prüm
turned into EU law, perhaps without the Data
Protection Framework Decision, but that remains
to be seen. At least the Treaty of Prüm does have
some data protection provisions of its own. I think
they are insuYcient as compared to the Data
Protection Framework Decision—at least the
Commission’s original proposal, which of course
might be watered down anyway. In any event, the
problem is that they are in some respects
insuYcient. If I may name the areas: particularly
the powers of supervisory authorities are dealt with
in the Data Protection Framework Decision and
not in the Treaty of Prüm; the issue of further
processing of data is dealt with in the framework
decision but very weakly in the Treaty of Prüm;

equally, the transfer of data to non EU states is
dealt with quite strongly in the original proposal
for a framework decision and quite weakly in the
Treaty of Prüm—although it looks like it will
emerge in the framework decision to have a quite
weak provision on that issue as well. There are
several other issues, like the right to information,
which are more properly dealt with in the
framework decision but not quite dealt with as fully
in the Treaty of Prüm—although, again that might
be watered down during discussions in the
framework decision. The framework decision is a
moving target, so it is diYcult to say whether it
would set suYciently high standards, but at least it
has the potential to if you went back closer to the
Commission’s original proposal.

Q256 Bob Russell: From your point of view, can
the moving target still be hit, or can the
shortcomings you have identified not be resolved to
your satisfaction? Is there still a chance they can be?
Professor Peers: I am sure it is technically possible
that the framework decision could set a higher level
of protection than the worst-case scenario, but I
think something close to the worst-case scenario is
more likely than something close to the best-case
scenario.

Q257 Bob Russell: Thank you. Mr Thompson, what
are the implications for data protection of an
increased drive for information sharing with EU
colleagues, in particular biometrics?
Mr Thompson: Do you mind if I defer that question
to my colleague Belinda Lewis?

Q258 Bob Russell: However you want to play it.
Ms Lewis: With regard to biometrics, biometric data
is essentially another form of personal data, so the
current data protection provisions would apply. In
the UK that is the Data Protection Act. We would
regard some biometric data to be sensitive personal
data, so the highest standards of data protection
under the Data Protection Act would apply. If we
were looking to exchange that biometric data with
other EU Member States at the moment Convention
108, the Council of Europe convention, would
apply, but, once it is agreed, the Data Protection
Framework Decision would apply. The Data
Protection Framework Decision also has special
provisions in order to protect more eYciently
sensitive personal data which we would regard some
biometric data to be.

Q259 Bob Russell: That would be iris, fingerprints,
DNA.
Ms Lewis: Yes, that is right.

Q260 David Winnick: Professor Peers, could I draw
you a little on the question put to you by Mr Russell
regarding the Home OYce. As part of your work,
you study EU justice and home aVairs. Is the British
Home OYce under successive governments—and I
emphasise “under successive governments”—
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unique amongst EU countries in having the sort of
diYculties, to put it mildly, that we have been
experiencing more recently, as we have in the past?
Professor Peers: There have certainly been scandals
in other countries. There was quite a large scandal in
Germany in the last two years about visas which
were given to Ukranians and so on without proper
scrutiny, for instance, so there have certainly been
certain types of problems not always identical to our
problems. It is diYcult to know, looking at the issue
at EU level, exactly what scandals are going on in
diVerent Member States because of course the
interior ministers or the justice ministers are not too
anxious to be showing their dirty laundry to
everyone else at EU level and the British media does
not always pick up the national scandals going on in
other Member States, but certainly there have been
scandals of a comparable nature to the Home OYce.
I am not sure if there have been quite as many high
profile scandals as we have had in the UK. Another
thing to keep in mind is that I am fairly sure we are
unique in having a single Home OYce rather than
the separate ministries of the ministry of the interior
and the ministry of justice. Certainly Canada and the
United States and other countries based on the
common law have split up their departments as well
into several diVerent parts. I do not think they ever
had anything that would compare to the Home
OYce.

Q261 David Winnick: Some may say it is part of the
British way of life to have the Home OYce scandals
coming out from time to time. To pursue again what
Mr Russell said, if it is true—and we have not had
any oYcial confirmation, as I understand it—that
the recommendation from the Home Secretary to
the Prime Minister and the Cabinet is that there
should be a split along the lines which have been
widely reported, do you really have much confidence
that such a split would deal with some of the
problems that Mr Reid and his predecessors over a
number of years have faced? It is not going to be
some sort of panacea is it, by any means?
Professor Peers: No, a split will certainly not abolish
the possibility of serious scandals in what is now the
Home OYce. I am not absolutely certain that it will
reduce it. I think it might. It has the capacity to
reduce it. At least each of these two individual
departments would be more manageable than the
one large department but you still have a risk where
the two individual departments should be
cooperating. If you go back to one of last year’s
scandals, which was the failure to keep track of
people who should be deported from prisons, that
was a failure to keep track of information within one
large department. Under the Home Secretary’s
proposals, we would have one department dealing
with prisons and the other dealing with immigration,
so what might happen then is that you would get the
information lost between the two departments. It
might be lost under either model. But at least you
would hope that each of the two departments within
themselves would be more coherent than they are as
part of one gigantic, single department.

Q262 David Winnick: It is sometimes said that
because home secretaries change so often—again
under successive governments: they, perhaps, on
average, last two years or less—is that the same for
interior or justice ministers in other European Union
countries? In other words, no one stays as a political
head long enough to get a real grip on the situation
in the leadership of the Home OYce.
Professor Peers: The answer is that home secretaries
or their equivalents, ministers of the interior and
justice, as far as I am aware do tend to stay for a little
bit longer. That is perhaps because you have a
number of coalition governments in the other
Member States in which the particular hosts are
negotiated between parties. Germany is a particular
example where you always have a coalition
government and a crucial factor is the negotiation of
which parties get which posts and then senior people
from those parties tend to hold the posts and you do
not have the ease that we have here of the Prime
Minister removing people from post and shuZing
them around and so on because that would violate
the coalition agreement and the coalition
government would collapse. If only for that reason,
home secretaries and their equivalents tend, as far as
I am aware, to stay in oYce for a longer period. That
is due more to the political system of those states,
perhaps, than due to the nature of scandals and so
on.

Q263 Mr Benyon: Could I return us to the remit of
this inquiry and ask about the pilot project that has
been set up between the countries France, Germany,
Spain and Belgium. It was mentioned by the Prime
Minister last week that the Government here is
looking very carefully at how this pilot project is
working. Could I ask you first, Professor Peers, what
your assessment of the pilot project on the
interconnection of criminal records is and whether
you detect that there are any plans to roll out the
project to other Member States? If so, should the
UK be part of that?
Professor Peers: I am not familiar with the details of
the implementation of that project. I suspect that if
the perception is that it is successful, this is
something that perhaps the form of the EU proposal
on criminal records will now start to take. It might
be restructured and rethought to take the form that,
rather than follow the Commission’s proposal, we
are now going to extend this pilot project to other
Member States if it turns out to be correct that this
is working eYciently and eVectively from the point
of view of the law enforcement services. But, of
course, we should also consider whether it is
working eVectively from a civil liberties perspective;
whether or not, for instance, rules on rehabilitation
of oVenders are still being observed within a cross-
border context, for instance, and how often the
wrong person with the same name, for instance, is
being identified as having committed a criminal
oVence in another Member State. You still have to
be aware of that perspective, whether it is working
well from that point of view.
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Q264 Mr Benyon: Great emphasis has been placed
on the interoperability of diverse EU databases.
There seems to be a problem within the pilot project
of this scheme whereby a crime may not be a crime
in an individual’s own state. If, for example, an
individual commits a crime in France which is not a
crime back where he comes from in Germany, the
Germans will not enter than on its database, and
there may be further manifestations of that, if, for
example, we were to enter it. We may have a diVerent
approach to that particular crime and the reporting
system could be an almost impossible one to create
such a database. What happens if a number of
systems become inoperable? What rules would
apply? Are there adequate safeguards within that?
Mr Thompson: On the broad point about the pilot
project—and this takes me back to my opening
remarks—these are operational matters which are
the responsibility of the Home OYce. It would just
not be appropriate for me to comment on them.
Ms Lewis: I could say a few words, if it would be
helpful, about the data protection rules that would
seem to be relevant when we are looking at EU data
systems becoming interoperable. As Peter said, we
are not familiar with that particular pilot project at
the moment but, in general, the sorts of
complications that we would expect in those
circumstances would be if the systems being brought
together or the information that was being pooled
originally had diVerent bespoke data protection
rules attached to it. This might give rise to technical
issues. For example, if you had information
originally from database A coming into this
interoperable system that would normally be deleted
after just three years and then you had information
coming from database B that could be retained for,
say, six years, there would need to be some way of
rationalising those diVerences. Generally, it would
seem sensible to go with the highest standard of data
protection but that would need to be looked at on a
case-by-case basis.
Mr Smith: There is a framework decision under
discussion within the European Union on the
exchange of criminal records. Our understanding is
that this is making rather slow progress. It may be
that is linked in some way with the Data Protection
Framework Decision. The idea of having a
framework decision on data protection is that you
put in, if you like, data protection measures across
the board under which all these other information
sharing initiatives can operate, including criminal
records, without having to re-address the data
protection questions each time a new initiative is
developed. That is why we are very supportive of the
framework decision. The DCA representatives are
quite right, there are some real diYculties in bringing
together information from diVerent sources together
in a common database. As a general rule, where you
are talking about sharing, and sharing of criminal
records here, we would prefer linkages between
systems rather than the setting up of a new central
database, if that makes sense. Setting up a new
database brings real problems as to how you
interpret the information to common standards. If

you are interrogating a French database, you know
it is French information, they are French categories
of crime and so on. There are some diYcult areas. In
the earlier evidence session, Chairman, reference
was made to murder and that murder is always a
terrible crime. What is murder in the UK may not be
murder in some countries which allow euthanasia. It
is illustrative of how easy it is to think you can
compare things which appear to be the same but in
fact are not. The cross-border comparison of DNA
gives us particular diYculties because I think there
are very diVerent approaches in Member States to
this issue. As you probably know, the DNA are
retained in the UK of anybody not only who has
been convicted but of anybody who has been
arrested for a possible oVence; whereas in Germany,
for example, DNA are only taken where serious
crimes are involved. The use that is made of DNA is
very diVerent. I do not know whether you are
familiar with the concept of familial searching,
where if the police find a DNA sample at a scene of
crime and they try to match it against the DNA
database and they do not find an exact match, they
can look for close matches because those close
matches might be members of the blood line of the
criminal. I am not familiar with German law, but
when I talk to my data protection colleagues they say
that sort of approach is unthinkable in Germany. It
would be too much of an invasion of the privacy of
family members who are not themselves suspects.
That is not the view we have taken in the UK. We
have taken what we would consider a more
measured view, of saying, “This is appropriate but
only for serious crime and only where you can
reasonably narrow down the number of suspects.”
To say, if you like, that German information on
DNA is then available in the UK and could be used
for familial searching I think raises all sorts of
diYculties. Some of these things sound very
encouraging in theory but there are a lot of practical
problems of trying to get diVerent approaches to
work across borders.

Q265 Mrs Dean: I understand the issue about
operational matters, but, if the UK might be getting
involved in the pilot project, are DCA going to be
consulted on possible data protection issues?
Mr Thompson: Certainly. We have a very close
working relationship with the Home OYce and that
broad schema I set out roughly divides how the
department might lead on an issue and another may
support. The important point is that we have this
very close working relationship and the Home OYce
will discuss with us any particular data protection
policy issues.

Q266 Mrs Dean: Have you been consulted up to
now?
Mr Thompson: I am not aware.
Ms Lewis: I am not aware of any approach but I am
not sure where the Home OYce is in terms of looking
at and proposing that the UK signs up to this sort of
database.
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Q267 Mr Benyon: I would like to turn to the
European Index of OVenders. Professor Peers, in the
light of information that was revealed to this
Committee a week or so ago, the Home Secretary
has announced a review of databases carrying details
of criminal convictions as well as the way in which
information is shared and exchanged between the
EU countries and non EU states. Do you see added
value in a European database of oVenders?
Professor Peers: If you have a single database it
would probably be much easier to search that
individual database than searching the national
databases of all the individual Member States. Even
if that were permissible, it would be diYcult to do.
You would probably have to do it by a series of
separate searches and it would be technically
diYcult, perhaps, to have a single search of them.
Setting up the single database would be easier but
then you have some serious problems with that, not
only the problems I identified before of potential
confusion of identity for people with similar names
and so on but also the question as to whether or not
we should be taking into account a criminal
conviction for something in another country which
either would not be criminal in the UK or would be
considered as spent in the UK by now if it had
happened here or for which we would perhaps have
acquitted even if it were a criminal oVence. Similarly,
the same questions arise in regard to all the other
Member States. That fundamentally is the problem:
the purpose for which that data is going to be used
and the complications that arise from the inevitable
diVerences in criminal justice systems of the Member
State as well as the data protection concerns.

Q268 Mr Benyon: Mr Smith and DCA, you may feel
you have already answered this, but the possibility of
an index would seem a good idea in the light of the
systematic failings that were exposed last week. Are
there any other data protection issues you feel it
raises and under what conditions would you feel that
an index would be worth supporting?
Mr Smith: I think I have covered some of the points,
Chairman. I am not entirely sure what is meant here.
An index suggests, if you like, that it may simply be
a name and identifying information which is held
centrally.

Q269 Mr Benyon: Our understanding is that it is
simply a name and that if further information is
required there is an agreement that they can then go
to the nation state and get full details of the criminal
record held in that country. That is my
understanding.
Mr Smith: I do not see any intrinsic data protection
problems in going down that route. That is a
preferable route from a data protection point of view
to a central database which contains all the
conviction information. I am not sure if I can add
greatly to what Professor Peers has said about the
diYculties of ensuring identities are correct. There
are challenges there. But, no, it is not an insuperable
problem.

Ms Lewis: I think we would agree with the
comments made by ICO. It would certainly seem to
be safer to have that index of names, rather than
having a whole host of information, including some
personal data that sits behind it. The issues we would
be interested to consider from a data protection
point of view would be those that would be attached
to any large electronic database. There would be
issues such as access. How could you control access
to that database? How could you restrict the use to
which the information in it was put? Obviously that
is less of a concern if it is just somebody’s name, but
there are also things like: How long would you keep
the data? How long would you keep the names that
were entered into the database for? How could you
make sure it was deleted after the proper amount of
time? In line with comments people have already
made, it would seem to be a useful step forward if it
would promote better, more eVective, safer data
sharing and improve law enforcement cooperation
between EU Member States.
Mr Smith: In practical terms, Chairman, it may
make sense to limit it, at least to start with, to some
categories of serious oVences. That very much limits
the number of records and the scope of the task that
is taken on and this is really the crux of the problem.
We really do have diYculty with things like
shoplifting convictions which were incurred 30 years
ago being available. We have problems with them
being available in the UK, if you like, let alone being
available throughout Europe.

Q270 Gwyn Prosser: There will always be a tension
between the law enforcers who want to have
increased data sharing and the guardians of data
protection who want restrictions. Has there ever
been a balanced impact study comparing the
advantages of one with the risks of the other?
Ms Lewis: It is a very important question. Perhaps I
might relate my answer to the Data Protection
Framework Decision, which is the area that was the
core part of my work. We held a comprehensive
stakeholder consultation process where we
contacted all of our stakeholders: the people it
would have a direct impact on, such as the police, the
agencies, the prosecutors, the customs authorities.
We sat down with those people over a series of days
for several hours and worked through the proposal
line by line, article by article, looking at the
implications for their business and the kind of data
sharing they needed to be able to carry out in order
to fulfil their statutory functions. As part of that
consultation process we also involved the ICO,
which is one of our very important stakeholders, in
order to represent the views of the data subject. We
also contacted academics and we contacted rights
agencies, such as Justice and Liberty, and sought
views from those people as well, to try to achieve the
balanced view that you have mentioned about the
operational side, where people need to be able to
share data to fulfil their functions properly and
eVectively but also to make sure that the views of the
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data subject are represented and to make sure that
we balanced the needs of the end-users with eVective
data protection.

Q271 Gwyn Prosser: Do you think we have the
balance right in present legislation with regards to
the subject we are discussing this morning?
Ms Lewis: In terms of the Data Protection Act,
which is the UK national legislation, I think the
balance is right. In terms of the Data Protection
Framework Decision it is much harder to answer
that, because, as has already been mentioned, it is
essentially a moving target. The UK would negotiate
to make sure the final version of that text had
appropriate data protection safeguards in it, but
what we have at the moment is probably not what we
would end up with, so it is harder for me to answer
that.

Q272 Gwyn Prosser: Given that many third pillar
information systems have their own data protection
regimes, do you think there is a need to have a more
general data protection measure built into the third
pillar?
Ms Lewis: I think there is. In the third pillar this
would be the Data Protection Framework Decision.
That sets an overarching minimum standard of data
protection. I think we still need to have the flexibility
to add in extra bespoke, specific data protection
measures in other instruments. For example, if
instruments deal with very specialised types of data
or if they are for a very precise and narrow purpose,
it would seem sensible to build those extra
provisions into the individual instruments instead of
trying to have an enormous minimum standard that
tried to cover every single eventuality. We would
expect the Data Protection Framework Decision to
add value by avoiding working groups from
reinventing the wheel every time data protection was
discussed. If we have a sensible, more detailed
minimum standard to which people can refer, then
we would not need to start negotiating more basic
data protection provisions in third pillar dossiers. I
think the freedom needs to be there for those extra,
more precise data protection safeguards to be built
in if they are needed. If you do not mind, I will ask
Harriet if there is anything she would like to add.
Ms Nowell-Smith: I suppose we could just note for
the Committee that there are some minimum
standards already throughout the EU in the form of
European Convention on Human Rights and also
the Council of Europe Convention 108 which has
provided some protection in this area since 1981. We
do understand from the European Commission that
all Member States have in fact implemented the
Data Protection Directive outside the first pillar.
That is something that we did in the UK. We only
had a duty as a matter of European law to
implement the directive in the first pillar areas of life;
we chose to implement across the piece and to cover
police information handling as well, as a policy
matter, and we have learned that all of the other
Member States have done something similar. We do
not know exactly what provisions they have,

though, in the third pillar, and, as Belinda said, the
Data Protection Framework Decision would
harmonise provisions in this area.
Mr Smith: I wonder if I might add something on that
point. The Data Protection Framework Decision
and the data protection measures in the other areas
like Europol and Eurojust are essentially forms of
regulation. We are the UK regulator. I think we are
very keen to keep in mind the purpose of the
regulation. It is a form of regulation to protect the
rights of individuals. We are keen that the regulation
is, as far as possible, clear, simple and consistent, so
that police forces and others who have to follow it
know what they have to do and so that individuals
who want to exercise their rights, whether it is access
to data or to get data corrected, can do it simply and
easily. When you have a proliferation of diVerent
measures—diVerent ones applying to Europol,
diVerent ones to Eurojust, a framework decision, a
first pillar instrument—it becomes extremely
complicated. That is one of the reasons why we
favour a framework decision for the third pillar, to
give one overall standard which is hopefully clear,
simple and easy to follow. It is also why we favour,
as far as possible, that the framework decision in the
third pillar is comparable to the Data Protection
Directive which already exists in the first pillar. One
of our concerns is that, as negotiations are going on
on the framework decision, in some areas it is
drifting further away and there is a risk we will lose
that harmony.

Q273 Gwyn Prosser: For my part—and it is no
criticism of the witnesses—I do not find the
discussion we have had this morning at all easy to
follow, but I will have a look at the transcript later
on. We have had this quite long discussion about the
complexities and even the niceties of data protection
versus enforcement versus data sharing. Given the
massive increase in the risk of terrorist attack and
the incidents we have seen in the United States and
more recently in London, have we got the liberty and
the luxury to discuss these matters in such detail?
Should we not just be concentrating on bringing the
criminals and the terrorists to book?
Mr Smith: In simple terms, no, but I understand the
point you are making. We are protecting a whole
range of diVerent rights. There is the right to the
protection of your life but there is also, under the
Convention of Human Rights, the right to the
protection of your private life. There is no doubt
that, in some areas, in the interests of preventing
terrorism we have to give up some aspects of
protection of our private life and our privacy. We see
that all the time. I saw it coming into the building
today when I was searched. That is understandable
but we do not have to give it up completely. There is
a balance to be struck. I understand your comment
that this is a very complex area—and I am sorry. I
find it complex as well.

Q274 David Winnick: He is being the devil’s
advocate. He does not really believe that.
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Mr Smith: Maybe I could start with where we were
in the first pillar and why we introduced the Data
Protection Directive in the first pillar. The Data
Protection Directive in the first pillar was not just
introduced to protect privacy; it was introduced as
part of developing the single market in the European
Union to enable the flow of personal information, if
you like, without borders around the European
Union by saying, “We have common data
protection standards, so no one can put up data
protection barriers to the flow of information.”
Essentially, it is the same thing we are trying to do in
the third pillar, saying, “Yes, you are absolutely
right, we need to exchange more information to
prevent terrorism and other criminal activities, but
data protection does not stop. What it does ensure is
that that is done in a way which respects individuals’
rights.” If I have a right of access to my data, that
does not stop the prevention of terrorism but it is
important that I preserve that right.
Gwyn Prosser: I agree. Thank you.

Q275 Martin Salter: I would like to follow up with
some questions on the Data Protection Framework
Decision. David, you referred to the problem of the
definition of a crime in one country or another. For
example, Austria does not recognise Holocaust
denial.
Mr Smith: Yes.

Q276 Martin Salter: Euthanasia, as you have said,
has diVerent interpretations.
Mr Smith: Tax as well. Some things are taxation
matters and not criminal oVences in some member
states.

Q277 Martin Salter: That is right. In parts of
America, as I understand it, tax is seen as a crime in
itself! Does the Data Protection Framework
Decision make any provision for oVences which are
not crimes in both states?
Ms Lewis: I do not believe it does. The Data
Protection Framework Decision is about data that is
used in conjunction with prevention, investigation,
detection or prosecution of criminal oVences. In the
UK, if something was not a criminal oVence I am not
sure that the Data Protection Framework Decision
would apply.
Ms Nowell-Smith: That is correct. There is not yet an
EU definition of crime. You can look to the
jurisprudence of the Strasbourg Court under the
European Convention of Human Rights and that
has some guidelines about what areas of life one
should expect certain kinds of trials and certain
kinds of legal proceedings to follow, but there is no
EU definition of crime.

Q278 Martin Salter: Why does the EU need to define
crime? Surely crime is defined by what is a crime as
determined by the parliament in the sovereign state.
Ms Nowell-Smith: That is the basis on which the
framework decision operates. It does not attempt to
define crime.

Q279 Martin Salter: Why does it need to define
crime? Surely one could establish a framework
whereby, for crime A, which might not be a crime in
France, the data could still be shared because it
would be of use to people wishing to monitor
potential criminal activity in another Member State.
There does not need to be an EU definition of crime,
does there, beyond what is determined as a crime in
individual countries?
Ms Lewis: I think that is right. I think we would
agree with that. As Harriet mentioned, the Data
Protection Framework Decision is not driving at
trying to have a definition or list of things that are
commonly recognised criminal oVences. If we were
in a situation where perhaps the UK was asked for
personal data which related to a criminal oVence in
another EU Member State which was not recognised
as a criminal oVence in the UK, that would seem to
fall outside of the scope of the Data Protection
Framework Decision and I think it would be judged
on a case-by-case basis. Whether it was the UK
police or UK customs or whoever in the UK was
approached about that, they would need to consider,
given the circumstances of the request, whether or
not it would seem appropriate for the UK to
cooperate. As far as I am aware, there is not any
obligation on the UK to cooperate with requests
like that.

Q280 Martin Salter: Should there be?
Ms Lewis: It is an enormous question and to answer
that we would need to look at the knock-on eVects
for the UK for data sharing in the UK and also for
the UK justice system.

Q281 Martin Salter: Professor Peers, what is your
view on this?
Professor Peers: The dual criminality issue is very
important to the issue of mutual recognition in
criminal matters but, for the reasons just set out, it
is not relevant to data protection. If one of your
constituents decided to deny the Holocaust and they
found themselves the next day subject to house
search, ordered by the Austrian police (as they could
be under the European Evidence Warrant) and
subsequently a European Arrest Warrant was issued
for their arrest, their assets were frozen and so on—
all of which is possible under EU measures which are
already adopted or agreed—then you would say,
“Hold on, this was not a crime in the UK. Why
should they be penalised for making this statement
in the UK simply because Austria believes it to be
illegal?” There is a whole series of examples like that,
like euthanasia and so on. Why should we hand over
someone to Ireland, for instance, to be prosecuted
for performing abortion services in the UK which
are legal here? If that prosecution took place or
arrest warrants were issued and so on and assets
were frozen because of that, I think there would be
a lot of objections to that taking place and a lot of
objections to mutual recognition on criminal
matters taking place with a lack of harmonisation of
criminal law. But, as was said, it is not exactly a data
protection issue.
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Q282 Martin Salter: What are the grounds for
refusing to cooperate and to send data?
Ms Lewis: Under the Data Protection Framework
Decision there is no obligation to comply with a
request for information. You can refuse to
cooperate because there is no obligation on you to
do so.

Q283 Martin Salter: What purpose does it have, if
you can just opt out of it?
Ms Lewis: It is more about how than what. It sets
out the rules governing how you would protect it,
how you would exchange data and how you could
use it once you had made the decision to share that
data, but it does not tell you what you can and
cannot decide to share.
Professor Peers: Other measures do. There are
mutual assistance measures, mutual recognition
measures, police cooperation measures already
adopted or being agreed and negotiated which do set
out obligations to share the information on request.
The Data Protection Framework Decision would
say that because we have harmonised to a suYciently
acceptable standard, you cannot refuse the request
on data protection grounds. It is the same sort of
logic that applies in the first bit of the Data
Protection Directive for private companies mostly.
You cannot prevent data crossing borders because
the directive sets a suYciently high standard. The
idea is that you harmonise the national law in order
to facilitate the free movement of the data.

Q284 Martin Salter: If the treaty is incorporated into
an EU framework, will the Data Protection
Framework Decision replace it or will they run side
by side?
Mr Thompson: I was at the Dresden discussion at the
informal where the German Presidency did indeed
suggest that the Prüm Treaty be extended into EU
law. There was some support amongst Member
States for that, but, as it is an informal council (to
use the jargon) they do not make proper decisions.
The Presidency have said they will come up with
more formal proposals which they will put to the
next Justice and Home AVairs Council which is in
February, but they did not suggest at all that this
meant that they were then thinking of either
dispensing with the Data Protection Framework
Decision or moving it to the slow lane or anything
like that, so we have heard nothing from the German
Presidency to suggest that, although they are clearly
keen to make progress on Prüm, they are going to
sideline the Data Protection Framework Decision.
This is a sort of apples and oranges comparison in a
way. The Prüm Treaty is designed to encourage the
sharing of DNA, fingerprint and vehicle registration
data, with the aim of intensifying cross-border police
cooperation, particularly the fight against terrorism,
cross-border crime, illegal migration. As Belinda
and others have said today, the Data Protection
Framework Decision is very diVerent kind of
instrument. It is designed to put in place broad

minimum standards across the piece in the third
pillar, so having one does not necessarily undermine
the other. They are trying to do diVerent things.

Q285 Martin Salter: Could I ask a question which
oV the Data Protection Framework Decision. There
is a piece in today’s Times about concerns of NHS
regulators and NHS managers about NHS staV
recruiting from outside of the EU, put in positions
obviously, particularly if they were clinical staV,
where they would be dealing with vulnerable people
and sick people who may not have undergone the
same rigorous checks that we would expect of people
in those positions coming from EU countries. Is
there anything in that framework at all that can
ensure the validity of someone coming from a third
world country, for argument’s sake, and having been
convicted of oVences against vulnerable people who
therefore in the normal course of events would not
be eligible or allowed to be working with patients
who are working in the medical sphere? Is there
anything that can be done or is done to check that
the information given to hospitals or the primary
care trusts is accurate? Or do they have to take it
on trust?
Mr Smith: In simple terms, the Data Protection
Framework Decision does not make any diVerence
to that. If a third country (outside Europe) is willing
to provide that information to the UK, there is no
data protection reason why it should not be taken by
the UK and put on our systems here if it is necessary
for protecting people in the UK. I think very often
the problems are, if you like, logistical and practical
ones rather than legal ones.

Q286 Martin Salter: There is nothing obliging a non
EU country to provide that information at all.
Mr Smith: No.

Q287 Martin Salter: There is no real cast-iron way
of insisting on it or checking on it.
Mr Smith: No. You do raise an interesting point and
this applies in a number of these areas. We are
talking very much about EU issues here but very
often we are addressing global problems. Sometimes
we need global solutions and it is hard to see where
those might come from.
Professor Peers: The Council of Europe’s Mutual
Assistance Convention does deal with criminal
records, so if you are talking about other European
countries there is a mechanism to check the criminal
records of other European countries, but, of course,
for Africa, Asia and so on there is not.

Q288 Mr Benyon: Leading on from what Martin was
talking about, do you think there is a need for an
index of third country nationals who are convicted
in the EU, so that at least we can catch that group of
people if they come and try to work with vulnerable
people in this country?
Professor Peers: That is an important question. The
Commission did release a paper on this last year and
they seemed to be addressing that issue separately
from the issue of criminal records of EU citizens. I
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think there is a legal reason for that, because the
Council of Europe Convention on Mutual
Assistance which I just mentioned functions by
means of exchanging information on the criminal
records of citizens of the contracting parties, so we
get information on our own citizens who commit
crimes abroad—of course, we might then lose it in a
pile of 27,000 records, but as a principle that is how
it works. The idea within the EU is to try to deal with
that more eYciently as between the Member States,
but we do not then have that information on non
contracting parties to that convention and the
development of the ineYciency only applies to
citizens of EU Member States. In the interests of
protecting the public, therefore, I think it is useful to
be able to know what information exists/is relevant
on third country nationals who live within the
European Union, subject, of course, to data
protection safeguards that no one is wrongly
identified as a child molester or whatever. A system
should be put in place. In fact, that is a big gap,
because the Council of Europe Convention does not
deal with it, it only deals with citizens of the
contracting parties. At least there will be some
information on Russians and Turkish people and so
on but none, as I said, for non Europeans. I think it
is important to think about how to deal with that
issue, particularly because you have the facilitation
of the movement of third country nationals within
the Schengen area more than to the UK, but
inevitably many of them visit the UK or they have
the right to come here if they are family members of
EU citizens, for instance, or they can come here
quite easily if they are not subject to a visa.
Therefore, it is quite useful to develop a system that
we can have in the near future.

Q289 Mr Benyon: Belinda Lewis, you will be aware
of the issue on Passenger Name Records relating to
the US request and how, through the European
Court of Justice, it has now been declared a third
pillar rather than a first pillar issue. To which
information does and does not the agreement with
the US provide access? Do we accept a lower data
protection standard in third countries than in EU
Member States? Is this acceptable?
Ms Lewis: To take the first part of your question
first, about the information to which the US has
access, I have brought with me copies of the PNR
agreement and also a list of the data fields that the
US is allowed to access and also a copy of the
undertakings which sets out the data protection
provisions. I passed those to the clerk. In a moment
of short-sightedness, I am afraid I did not keep a
copy for myself, so I will not be able to read through
the 34 data fields but you have them with you. In
terms of the data protection standards and whether
we are accepting lower data standards when we
transfer to third countries, just to take the case of the
transfers under the PNR agreement to the USA, the
data protection safeguards, which are set out in the
undertakings annexed to the agreement, set out very
clearly the provisions. It sets out what the USA is
allowed to use the PNR data for, who they can share

it with, how long they are allowed to retain it for and
so on, and all the Member States and the
Commission agreed at the end of the negotiations, at
the point where we had the final draft of the PNR
agreement, that that provided an adequate standard
of data protection. So, for the purpose of those PNR
exchanges, the USA is considered to provide
adequate data protection, although across the board
it is not considered by the EU to provide universally
adequate data protection. You asked also about
third countries and whether we accept lower
standards of data protection there. In short, we do.
Really we have to in order to maintain the proper
flow of business. We share data with countries who
would not be considered to provide adequate data
protection for purposes such as extradition, also
deportation, also to aid things like murder inquiries
of UK citizens who are murdered in third countries
and it is necessary to transfer personal data in order
to continue that kind of business. It is more a
question for the Home OYce, in terms of the
mechanics of how they pass on that data, but I can
say that when we share data with a third country
under those sorts of circumstances (for example, to
aid a murder inquiry of a UK citizen), the data
would not be shared with the whole country or
indeed the whole government or even necessarily the
whole police force. The UK police or whoever was
relevant would share, usually with a particular
named individual contact or a particular team
within a particular police force or a certain division
within a particular department, and we would also
impose restrictions on how that data could be used.
I am not aware of any reason we have to believe that
those restrictions are not generally respected.

Q290 Mr Benyon: Professor Peers, in the light of the
SWIFT case—and you will be more aware of than I
am: I have just read a short brief about it—how far
should we cooperate in data exchange with third
countries, especially the United States, if there are
suspicions that such cooperation would be contrary
to our own data protection standards?
Professor Peers: I think there should be a full
overview of this issue in the third pillar and in terms
of law enforcement access to financial data or
passenger data in general. It is not just about the
United States but about other countries as well. We
should really be re-thinking to the extent that they
are willing to do it. The PNR agreement, if you look
at it, gives a number of important data protection
safeguards, except there are doubts about how well
it is implemented, for instance, and also there is one
area where it is weak and it does not set much
restriction on the further transfer of the data to other
countries or to other agencies within the United
States. I think we should be stricter on saying, at the
very least, that it is a model which should be applied
to other agreements but tightening up those points
and insisting on some more eVective supervision and
reporting on whether the agreement has been
complied with and on further restrictions on the
additional exchange of that data. We really should
be digging our heels in and setting a reasonable
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standard as to what we considered adequate data
protection with other countries. There are very good
reasons to share criminal data with other countries
but there are also very good reasons to say, “What
are the rights for the data subject?” if someone has
been misidentified and someone ends up being
wrongly prosecuted, detained or wrongly refused
entry. We have to consider those issues as well. It
cannot be purely about giving as much information
as possible without any remedies or rights for the
data subject. We have to think of wrong
identification and all sorts of other issues that might
arise, so we have to have a balance in these
agreements.
Mr Smith: It is interesting you should mention
SWIFT because we are going to see SWIFT this
afternoon about these very issues. SWIFT is another
example of what is, if you like, an international
problem.

Q291 Mr Benyon: Could you give us a 30-second
paraphrase of what the SWIFT case was all about.
Mr Smith: Two problems with SWIFT. They are a
European organisation. They were transferring
information to the United States as part of their
processing operations without ensuring adequate
protection. They were not looking properly at
putting in place data protection measures in the

States. Then, when the data are going through the
States, the US authorities put subpoenas on SWIFT
to make data on European citizens/European
transactions available to the US authorities—and
large scale amounts of data. So there are two strings
to it: the need to ensure adequate data protection
and the question of whether the US access is
proportionate; that is, whether they wanted far too
much information about people who have no
connection with the United States. There clearly is
an international issue about monitoring financial
transactions to look for terrorism and other areas,
just as there is with airline traYc. Here it is not just
people flying to the States; it is an issue all over the
world. We really do need some international
solutions to these problems and the problems are
where we get bit-by-bit solutions. Why do the US
require 34 data items, and Canada say 23 and
Australia say 18 and Europe setting up its own
arrangement with probably a diVerent number of
data items? It is not for me to make a plea for the
airlines and, in SWIFT, the financial institutions,
but they are faced with a minefield. We need some
international harmonisation. If I could leave you
with that plea, I would be happy to do so.
Mrs Dean: Thank you all very much. It has been a
very interesting session. The Committee is very
grateful to you all for the input you have had into
our inquiry.
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Q292 Chairman: Good morning, Minister. Thank
you very much indeed for coming this morning. As
you know, this is the final session of the short inquiry
we have been having into the influence of the EU on
justice and home aVairs issues in this country and
other EU issues, and we are very grateful to you for
coming. I know you have said you would like to
make a brief opening statement. Perhaps you could
introduce your oYcials, make your statement and
then we would be happy to get underway.
Joan Ryan: Thank you, Chairman. Thank you for
inviting me. May I introduce Peter Storr, who is the
Director of the International Directorate in the
Home OYce; Christophe Prince, who is Director of
European Policy (IND) in the Home OYce; and
Emma Gibbons, Head of the EU Section,
International Directorate in the Home OYce. I
thought it might be helpful to the Committee if I said
a few words about the outcome of the recent Justice
and Home AVairs Council which met last Thursday
in Brussels. I thought it might be helpful because a
number of the items on its agenda actually touched
on matters in which this Committee has taken an
interest in the course of its inquiry. Of course the
outcome of the Council will be reported in the full
and usual way through a statement to the House.
One of the principal items considered by Justice and
Home AVairs ministers last week was the exchange
of policing information between Member States,
and that was in the context of incorporating the
Prüm Treaty into the European Union Legal Order.
The Council mandated experts to prepare a Council
decision for adoption in the coming months which
would transfer the third pillar, the police co-
operation element of that Treaty, into the EU. In
particular, this will facilitate the identification and
subsequent exchange of information on fingerprints,
vehicle registration and DNA. The Council also
secured a general approach on a framework decision
which will provide for the exchange of prisoners
between Member States, so that custodial sentences
can be served in the prisoner’s home state close to
family and friends. Once finalised and implemented
we believe that this will benefit both Member States
and our citizens in aiding the reintegration into
society of prisoners. On migration, ministers

discussed partnerships with countries of origin and
transit, exchanging views on which migration
elements should be included. The evening before the
Council ministers also met for a dinner to discuss the
future of justice and home aVairs beyond the Hague
Programme—and I should say, I was not present for
that dinner, Baroness Scotland attended on behalf of
the Home OYce and the Government. Of course the
Hague Programme, as you know, will expire in 2009
and it was agreed to set up a small informal working
group of future presidencies and the Commission to
consider ideas for the development of justice and
home aVairs from 2010 and beyond, and to report to
the Council in 2008. We secured agreement that the
group should also include a common law expert and
adopt transparent working methods which would, in
particular, allow for the consideration of ideas from
outside its immediate membership. We believe that
this preliminary work by a small group of Member
States should assist in the thorough preparation of
any future work programme, but without prejudice
to any formal discussions and decisions in the
Council when the time comes of course. That is
really a brief overview, Chairman, of some of the key
points discussed. I am happy to go into more details
on these items or other points of interest.

Q293 Chairman: Thank you very much, Minister,
that is very helpful. I think we will come back to all
of those issues in the course of questioning, both in
terms of the particular policies being adopted but
also what it tells us about the way decisions are taken
in the European Union. That is a very helpful
introduction. May I start with a fairly general
question. The underlying premise of nearly all the
discussions we have had with diVerent witnesses
throughout our inquiry has been that we need
greater co-operation in order to tackle crime or
combat illegal migration across the European
Union. We have actually struggled to find anybody
who can give us a really hard-edged assessment of
what the problems are and how eVective co-
operation across Europe is in tackling those
problems compared, for example, with what would
be available at a domestic level in terms of our
assessment of the nature of crime and eVectiveness
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or otherwise of the criminal justice system to deal
with it. I would be quite interested to start by asking
you where you think we face the biggest problems in
the UK because there is an inability or a weakness
in European Union level co-operation and action to
tackle the problem. Where are we most exposed
because we have not got things right in Europe at the
moment?
Joan Ryan: What I would say, Chairman, is the
areas where we are seeking to enhance practical co-
operation and exchange of information revolve
around issues around illegal immigration, issues
around organised crime and issues around the
counterterrorism strategy. I think those three areas
perhaps are our first priorities in working together
with our European Union partners. All three of
those areas clearly do not recognise borders and are
pan-European if not almost certainly global issues. I
think it is on those kinds of areas that we will get the
most gain from working together. We see that in
some of the things that are already happening, but I
think we think there is a great deal more that can be
done. That really would be our main focus. As you
see from the list you have provided for questions,
there are many other issues but a lot of them hit on
these three key priorities.

Q294 Chairman: That is helpful. May I push you a
bit further because we have had discussions with
witnesses here and we have had discussions with the
Commission and, whilst everybody could list (not
always identical lists) a similar list of issues as the
main areas for action, it was much harder to find
anybody who could give us an idea of the scale of the
problem, let alone say, “The problem is this needs
international action and we aren’t getting eVective
international action at the moment in the following
areas”. The Commission were quite unable to
provide us with that assessment. It was such a theme
throughout our inquiry that I would like to know
what mechanisms you have to evaluate how eVective
are the current mechanisms for, say, tackling crime
across the European Union and for identifying the
weaknesses? It is one thing to say, “We’ve got a
problem here”; but it is another thing to say, “It’s a
huge problem/it’s a small problem; we’re on the
verge of tackling it/we’re nowhere near tackling it”.
Joan Ryan: Certainly evaluation of the threat, the
size of the problem and the eVectiveness of measures
has been one of the strands of the Hague
Programme. It has been recognised that evaluation
at European level of the things that we are doing and
their eVectiveness in dealing with issues has of itself
not been adequate. One of the strands of the Hague
Programme is about developing that ability to
evaluate, through the various mechanisms, such as
the score card and the more detailed analysis.
However, in terms of the threat or the size of the
problem if we look, for instance, at the exchange of
information in terms of criminal convictions, I think
we can see that prior to 1999 when these records were
not being kept, we can see since then the amount of
information that is available. We also know that
recording that information, first of all, it has got to
be exchanged and we need some kind of common

format by which to exchange it; we know there are
huge amounts of it; not least we have had various
figures and we have had the figure, first of all, around
the backlog recently that was referred to in this
Committee; and we know how much other
information comes in. There are huge amounts of
that information, so we do have a very clear
assessment of the amount of information coming in.
We know also that some of that information can be
very diYcult to put on Member States’ systems to
really make use of.

Q295 Chairman: I do not want to cut you oV,
Minister, but we will be coming back to that
particular issue in more detail.
Joan Ryan: I think that is the kind of example where
we know the scale of the issue, the usefulness of the
information and the problem in actually being able
to use it.

Q296 Chairman: What structures do you have in the
Home OYce (and we have been covering a wide
range of issues in our inquiry) at oYcial level for
bringing these diVerent strands of European justice
and home aVairs together in terms of really being
able to say, “This is the biggest threat to the UK.
This is the area where we need the most eVective
action and, therefore, these are going to be our
priorities in European Union negotiations”? Is there
a working group of oYcials? Is there a consistent
structure in the Home OYce? How does it happen?
Joan Ryan: There are indeed. From my point of view
I meet regularly with oYcials and the driver, aside
from the issues, is the timetable for the Justice and
Home AVairs Council, so you are always in a very
clear timetable of working and have a very clear
series of meetings both from debriefing and
evaluating the Council you have been at and
working towards the next one. I will ask Peter if he
would like to outline the structure at oYcial level.
Mr Storr: We have an international subgroup of the
main Home OYce Board which meets regularly,
bringing together not only the parts of the Home
OYce that are interested in European issues but also
the Foreign OYce, representatives of the Police
Service and others with an interest. That is designed
to help ministers develop a European strategy and
identify the European priorities. In addition to that
there is a regular series of ad hoc meetings between
the Home OYce and other interested government
departments both in advance of European Council
meetings and major senior oYcial level
negotiations—again bringing together the various
interests in the EU. Could I maybe add to what the
Minister has said on the question of threat
assessment because it might be relevant to the
question you asked, Chairman. During our
presidency we did ourselves spot that in terms of the
overall European Organised Crime Threat
Assessment there was a gap. Whereas Europol was
putting a certain amount of eVort into it, what was
emerging from Europol was really no more than the
then 25 separate national threat assessments really
just collated. What we introduced is something we
have been pressing SOCA and the four-arm
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organisations of the Serious Organised Crime
Agency to do, which is to have a truly strategic
threat assessment. During our presidency we
managed to get other European Union partners to
accept the need for Europol to do a truly
comprehensive strategic threat assessment. They did
that for the first time in 2006 and, although it is not
perfect, it is a work in progress on which I think we
can improve. I think that is one way in which we are
trying to get a better handle on what exactly the
current threats within Europe are.

Q297 Chairman: Thank you very much indeed.
When we invited the Home OYce to give us the key
areas for further practical co-operation across
Europe there were a number of issues, criminal
procedural rights, intellectual property rights,
asylum, immigration and so on. What was striking
was that the Government did not list operational
policing issues as a major area to develop further
practical co-operation. Does that imply that the
Government’s assessment is that on practical
policing co-operation things are, if not perfect,
pretty much where they need to be across Europe at
the moment?
Joan Ryan: There has been a lot of work in that area,
and I think we have led on that work in working with
police forces across Europe to ensure that policing is
intelligence-led. It is an interesting area because, of
course, operational policing remains very much a
national priority and issue. Although we worked
together across borders, and of course we have
SOCA the Serious and Organised Crime Agency
working across our borders and working with
European partners and particularly on issues of
organised crime, in terms of operational policing in
Member States that is a matter for Member States.

Q298 Chairman: If I can pick up two things that
ACPO put in front of us: one was the share in the
criminal records databases across Europe, which I
do not think the new Treaty gives us; and, secondly,
the right sort of legal framework so that evidence
collected in one country can be usable as court
evidence in another country because of diVerent
approaches to what constitutes evidence and so on.
Those area two areas of great importance to our
police. How high on your agenda is securing
agreement across the European Union on those
two issues?
Joan Ryan: Let us talk about exchange of policing
information, first of all. That is very high on my
agenda.

Q299 Chairman: Can we talk specifically about
criminal records and the ACPO issues about
evidence. I think they raised them because they were
not in the immediate pipeline, which is why they
come and lobby at these evidence sessions. We are
wondering where those two issues fit into the
negotiating strategy of the Government?
Joan Ryan: I spoke to Brigitte Zypries who is the
Justice Minister of Germany, and they have the
presidency, and I flagged up to here that we now
wish to join the pilot project around the exchange of

criminal records and information. We want to move
quite quickly on that. There are six Member States
there at the moment, but it seems there is a diYculty
of more than one State joining at any one time. We
are hoping we will move very quickly on that. That
will develop the electronic exchange of that
information, which is what will make it usable. We
think the likelihood is that that pilot project will
actually become the basis for the European-wide
system as we move towards a framework decision. I
think on that front we are making some good
progress.

Q300 Chairman: That is very helpful. That is Spain,
France and Germany?
Joan Ryan: Germany, Austria, Spain and France.
There are two other countries but I think their
technology does not allow them to fully participate
at the moment.

Q301 Mrs Cryer: Minister, apparently the European
Council passed a decision in November 2005 and it
included designating a Central Authority about the
movement of criminal records information. Can you
talk about the lack of quality within those records?
A “Central Authority”, that is all I know about it. It
sounds a good idea but it does not seem to be that
the quality is all that good of the information that is
being passed on. Apparently when they went
through the shoe boxes where all the information
was frequently it was just a name; it did not have an
address or anything about them. I just wondered if
you knew anything more about that? Has the quality
been improved?
Joan Ryan: That is I think what the pilot project is
actually work on, both the quality of the
information and the ability to exchange it
electronically. It is the case, as I understand it, that
some countries send through very good information
and some countries do not; it is all very variable.
Yes, we have had some diYculty with some of the
conviction data we have received in actually
identifying who the individual is who we are talking
about. Obviously we are very wary of putting
information onto the Police National Computer
that does not have integrity, because that would
undermine the integrity of that whole database,
aside from the fact there are also issues of protection
for individuals to make sure we get the right person.
That is why the way in which we exchange
information is so crucial. That information exists.
We know that British nationals get convicted abroad
and we know that nationals from other European
states get convicted here and for some very serious
crimes on occasions; and being able to exchange that
information will add to the protection we are able to
aVord our citizens; but clearly that information has
got to be accurate and has got to be in a format we
can actually use. The pilot project we are going to
join will allow us to exchange electronic information
with the other States that are currently in the pilot
project. We know that there are other countries
which are also looking at joining the pilot project. As
I said, we expect that it is not unlikely that this pilot
project and this way of exchanging information will
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become the way in which the European Union itself,
across all 27 ultimately, exchanges information.
That then will resolve some of the issues that you
raised, but there are discussions that are ongoing
that need to be had, because diVerent countries
require diVerent bits of information; and there are
some bits of information more key to some countries
than others in terms of identification of their
citizens.

Q302 Mrs Cryer: A few weeks ago when this
Committee questioned ACPO and it turned out
there was a backup of information that was not
being processed, we were told subsequent to that
that action would be taken. Could you tell me what
action has been taken on that? Is it being distributed?
Is it being given to the Criminal Records Bureau?
Joan Ryan: The Criminal Records Bureau is like a
search engine and it is at the very end of the process.
It searches against the Police National Computer in
the main and a couple of others, POC and POVA,
the Protection of Children and the Protection of
Vulnerable Adults, and lists people who cannot be
allowed to work in schools; and it searches against
these lists; and for an enhanced disclosure for
somebody, say, who wants to work in a school it will
go to local forces and acquire information and it will
provide a disclosure as to whether that person
appears on these databases, or does not and should
be able to work in these particular areas. Obviously
if the information is not on these databases then the
CRB can only provide the information that it can
check against. I understand the inquiry that was set
up is going to report shortly and I do not want to
pre-empt the in-depth examination that has taken
place of what is, frankly, a most serious issues; but
clearly there was a backlog, and that transpired from
the evidence given in this Committee; and clearly
much of that backlog was not on those databases
and, therefore, the CRB could not acquire that data
and search against them. What happens now is that,
since the UK Central Authority was established and
ACPO have been taking this forward, there is no
backlog from the data where ACPO took on
responsibility for this; so that is the good news, that
the tap is turned oV and things are happening
properly from that point. However, the backlog now
has been thoroughly prioritised. We believe almost
all of the most serious cases are now on the PNC.
The Home Secretary has asked ACPO to clear the
rest of the backlog within a three-month period, and
extra resources have been made available for that.
There is a taskforce that is meeting regularly and
reporting to Tony McNulty as Minister of State and
me as the Under-Secretary; ACPO and CRB are
working very closely together; and there is also a
wider ranging review in place looking at data
collection, data exchange and all of these issues.

Q303 Mrs Cryer: Apparently the information that
comes to ACPO eventually and gets to the Criminal
Records Bureau, I understand, is actually
transmitted at the time of conviction. When we were
in Warsaw two weeks ago I was asking about this
and they told me that on release information about a

criminal is not transferred to the country where they
normally live; this information is only given at the
time of conviction. Therefore, there could be several
years between conviction and them being sent back
to this country. I wondered whether you had any
thoughts about that?
Joan Ryan: I think that absolutely flags up the need
for this electronic system, and the need for this
agreed or standardised way in which we work across
the European Union because, you are absolutely
right, diVerent countries do it all in diVerent ways
and this does not assist in de-risking the system; and
I am not sure it could ever be completely risk-free,
but we need measures in place that reduce the risk as
far as is possible. Electronically exchanging
information I think is an important way to go
forward. If we get electronic exchange of
information at the point of conviction, and that
information goes on the Police National Computer,
then it will stay on the Police National Computer, so
whenever the person is released the information is
still there and is recorded.

Q304 Mrs Cryer: A sentence could be reduced and
therefore a person could come out a year or two
years earlier than anticipated and we would not
know about that?
Joan Ryan: There are issues around that and some of
those issues are obviously, through the pilot project,
still being looked at and discussed. I think the most
important thing is that we get the information on the
type of crime committed and we ensure that that
information is on the appropriate databases. Should
that individual apply to work with children and, say,
had committed some kind of oVence against a child
that would then come up in a disclosure, or would be
available to the independent barring board when
that is in place during the vetting and barring
scheme.

Q305 Mrs Dean: Surely there will be people
convicted abroad and released who, if they had been
convicted in this country, would be followed up
afterwards through MAPPA to make sure they were
not committing any other crimes. How can you
ensure that takes place if there is not a knowledge of
them coming back into this country?
Joan Ryan: Indeed, you are absolutely right. There
are those who need to be on the sex oVenders’
register. There are those who need to be aware of
their responsibility indicating their whereabouts.
There may be reporting restrictions on certain
individuals, so working out from the point of
conviction to the point of release but it is actually the
point of return we are talking account in this
country. I am not sure all those issues are absolutely
bottomed-out at the moment. As I say, before 1999
information might come in but records were not
kept. We know there has been information coming
well before 1999, before 1996, but I think these issues
are key. That is an issue the wide-ranging review will
be looking at and we would expect to be able to
report back in various ways from those reviews.
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Q306 Mrs Cryer: Could I just ask you about the
transposition of the Prüm Treaty into the EU legal
framework. Will the UK sign up to all the provisions
of the Treaty, or will it be opting out of certain
provisions, such as we have done in the Schengen
Treaty? What diVerence will the Treaty make to the
police in their ability to share crucial data with other
Member States?
Joan Ryan: We are very positive about the Prüm
Treaty. We are supportive of the German
presidency’s desire to transpose this into EU law.

Q307 Chairman: Are we going to sign to all of it,
Minister?
Joan Ryan: We would have diYculty with Article 18.

Q308 Chairman: For members of the Committee
who have not memorised the Treaty, which is
Article 18?
Joan Ryan: Article 18 could allow hot pursuit. You
know on Schengen we have an opt-out on Article 41,
which allows hot pursuit. That would be police
oYcers or law enforcement oYcers from a European
Union country coming onto our soil and exercising
their powers and we will not sign up to that. We have
had a very favourable response.

Q309 Chairman: Are there any other parts of the
Treaty that you anticipate we might have to opt
out of?
Joan Ryan: There are bits we are still negotiating
on—I think Article 27 on data protection and
limitations of use of data—but we would expect to
find an agreed way forward on those issues. It is
Article 18 which is the problem. Other European
countries want to discuss how they can use Article
18, because for countries with very large land
borders with each other there could be some benefit
from them being able to operate across their border
in that way. We would be happy for that to happen
on a bilateral basis, but not to be transposed into
EU law.
Mr Storr: What will be transposed, subject of course
to getting a satisfactory outcome of Article 18 as the
Minister has mentioned, is the so-called “third
pillar” aspect of Prüm. There are other aspects in
Prüm such as, for example, a provision on air
marshals which are now going to be dropped from
that bit of Prüm that becomes, so the German
presidency hopes, European law at the end of their
presidency.
Chairman: We will come back to the institutional
questions.
Mr Clappison: I heard the words “transposed” and
“third pillar”. I wanted to know what was being
transposed from where to where?
Chairman: We will come back to institutional
questions. Towards the end we will come to that. It is
a matter of interest to the Committee, as you can see!

Q310 Martin Salter: Thank you very much,
Minister, you very kindly answered most of my
questions beforehand in the preamble. Following
exchanges with my colleagues Janet and Ann earlier,
what safeguards have we got for workers coming in

from non-European countries who may have been
convicted of oVences against children, who then find
themselves working in, say, schools or hospitals
where we have not got the same level of the sharing
of information between non-EU countries and
Britain, because that is a matter of some concern to
me? I am currently engaged in correspondence with
my local NHS as to what checks and balances are
actually in place. We know they are very strong for
EU citizens; we know they are extremely strong for
British citizens; but what about people coming from
outside the EU?
Joan Ryan: You are right, they are not as strong for
outside of the EU. It depends upon the
arrangements sometimes that we have with those
countries; but basically it is through Interpol that we
would get that information, and we do get
information through Interpol. I think it would be
wrong to give the impression that in any way this
would be risk-free. It would be more subject to risk
than within the European Union.
Martin Salter: Thank you for that very honest
answer. Would you be prepared to ask your oYcials
to actually have a look at the systems we have got in
place to see whether they are as robust as we would
all like them to be? Quite frankly, somebody who is
not allowed by our rules and regulations to work
with children because of past criminal activity or
oVences against children, it does not matter a jot
whether they come from Sierra Leone, whether they
come from Zimbabwe or whether they come from
Spain—that ban should stay in place.

Q311 Chairman: This is a very interesting area but it
has got precious little to do with the inquiry. I think
you have had one shot on this and I think we should
stick to the issues.
Joan Ryan: Chairman, that will be covered in the
review.

Q312 Martin Salter: Thank you. I appreciate that.
To return to the inside-the-EU brief, I want to talk
about Polish prisoners. You did finally get an
agreement of the Justice and Home AVairs Council
last week on the Transfer of Prisoners, but I see that
Poland has got a derogation for five years. Given
that Poland is in the same situation as us, our prisons
are bursting at the seams and Polish prisons are
bursting at the seams, how on earth did you get that
deal in the first place, and is it not disadvantageous
to the UK for Poland to be given that five-year
derogation?
Joan Ryan: It is certainly the case that we would
have preferred that Poland signed up in the same
way that other Member States had. However, I think
it was important to try and push ahead with this. I
should explain of course, this is subject to the lifting
of our parliamentary scrutiny reserve; but we have
made a general agreement, subject to our
parliamentary reserve, and I understand the
Minister will be discussing that with the European
Scrutiny Committee this afternoon. Yes, we would
prefer that Poland were part of this starting
immediately; but overall, given the strength of their
objections, we reached a good agreement. They do
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have this derogation for five years, or after
everybody else implements it they will have five years
before they have to do so. Even having said that, we
will benefit in that EU nationals in prisons here
outnumber British nationals in prison in the
European Union states by 3:1. I still think there is
significant benefit here. There is also benefit, as I
referred to in my opening remarks, in that when
people come out of prison with the notion of
rehabilitation and reducing rates of recidivism I
think we have got far more opportunity for doing
that with our own nationals in prison here.

Q313 Martin Salter: For the record, we have got
three times as many EU nationals in UK prisons
than we have British nationals in EU prisons?
Joan Ryan: EU nationals here outnumber British
nationals in prison in the EU by 3:1.

Q314 Mrs Dean: Can we look at the role of Europol.
Policing practitioners have said to us that Europol
does not need more powers but that we need to make
it more eVective at what it does now. How have you
assessed the impact of Europol on fighting crime?
Does the fact that some Member States are more
reluctant to contribute information to Europol
undermine its eVectiveness?
Joan Ryan: We are very supportive of Europol and
its role. I think we have made that very clear. We are
also supportive of the draft Council decision. We
know that the German presidency is calling for a full
impact assessment on implications to the
community, funding and staV regulations and we
want to be able to compare costs. We think it would
be a strength if we can move to a draft Council
decision on this to replace the Europol convention.
I think the strength of Europol is everybody working
together. All these kinds of measures, the strength of
them across the European Union, are the idea of
everybody being involved. Yes, we want to reach a
point where everybody is providing the same level of
information and commitment. I think that can only
put strength into Europol, but sometimes these
things are a bit of a journey and the more eVective
that Europol shows itself to be (and also some
Member States are not necessarily at the same stage
as other Member States in terms of the kind of
information they are able to gather and make
available) the strength, again, is that we can work
together to improve Member States’ ability. I think
Europol is being very good at being able to do that.

Q315 Mrs Dean: ACPO has said there is a need for a
central UK police body to deal with EU-wide police
functions and liaison, not just those serious and
organised crime matters for which SOCA is
responsible. Do you agree with that, and do you
have any plans to establish such a body?
Joan Ryan: It is not a discussion I have had at the
moment. I can oVer to take that back and write to
you.

Q316 Chairman: Countries which have justice
ministries have a centralised body which can deal
with all types of criminal interchange of

information. We have 43 police forces in England
and Wales and so each of those police forces has to
deal separately with the Justice Ministry, say, in
Belgium. ACPO was suggesting that that function
could be centralised. It happens to serious crime; it
does not for more minor crime.
Joan Ryan: I think it is certainly a discussion we
would want to have.

Q317 Mr Streeter: I want to ask about procedural
rights in criminal proceedings, if I may. I am old-
fashioned enough to believe that British justice is the
best in the world still, and I am not entirely
convinced that is the case in every other country even
within our much-loved EU. Are you familiar with
the case of Iona Collins?
Joan Ryan: Indeed.

Q318 Mr Streeter: I will not rehearse the facts, but
obviously we are concerned about the treatment she
received at the hands of the Spanish police and the
Spanish criminal justice system. I will talk in a
moment about what is the right response to that, but
how do we actually monitor what happens to UK
citizens abroad; and what use do you make of that
information?
Joan Ryan: I am aware of the case that you mention
and the concerns around that. There are meetings
between our law oYcers and justice ministers and
there are obviously exchanges of information
between our prosecutors and I think we take the
kind of case you have referred to very seriously
indeed. I think one of the things we would say about
the criminal proceedings issue is that we already
have in place and are signed up to the European
Convention on Human Rights. Our view very
strongly is that we do not need more legislation and
harmonisation is not the way forward we are looking
for; but what we think is, the legislation we have got
through the European Convention on Human
Rights if that was implemented fully then that would
provide the kind of protections that you are
expressing concern about, and that is the way
forward that we wish to see, although there are
others in the European Union who are very keen on
a draft framework decision, and there is a diVerence
of opinion at European Union level on this matter.
Ms Gibbons: On that specific point of how you
monitor cases such as the case of Iona Collins, we do
of course have consular services in all the embassies
not just in the European Union but across the world
and they provide specific services to British citizens
who are arrested or who are in trouble for any
reason. They will send consular specialists to assist.
They will obviously provide liaison with local law
enforcement, with local lawyers and language
support, the sort of practical things you would need
in those sorts of circumstances.

Q319 Mr Streeter: Fair Trials Abroad, who are a
much respected organisation, told us in their
evidence that in the Iona Collins case, let us be
honest about it, she was beaten up by the Spanish
police, for trying to intervene for somebody else
when she felt they were being too robust, taken to a
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police cell, clothes removed and held without food or
water for 24 hours with no interpreter or lawyer
present. This is a British citizen in Spain. What
would Sir Francis Drake have made of that?! They
told us that this kind of thing does happen. I am not
asking you to go forward with this framework
decision of course, but I am just wondering why the
human rights legislation did not operate in that case
and in other cases to protect British citizens?
Joan Ryan: I think that comes back to some of what
we have been saying about evaluation, and the
methods and means we have for ensuring that each
member of the European Union is implementing the
legislation that we have. They are key points we are
taking forward in the European Union. On the
European Convention on Human Rights, my
understanding of this is that if we had a framework
decision we would end up in a position where the
European Court of Justice would then have
competence in this area; and we also then would
have the Convention and we would have a
competing set of legal bases in eVect, and that that is
highly unlikely to assist in exactly the cases that you
have described. We already have across the
European Union good legislation that we implement
here in this country; and we need to ensure that it is
implemented to similar standards across the
European Union. I am not commenting on the case
you have raised, but for those kinds of concerns to
be addressed would simply take this implementation
of human rights.

Q320 Mr Streeter: Can you confirm that the reason
why the British Government have pulled back from
this framework decision is not to give the British
Government the flexibility to introduce diVerent
lengths of pre-charge detention for terrorism
suspects?
Joan Ryan: The reasons we are not supporting the
framework decision are for exactly the reasons I
have just given.

Q321 Chairman: Minister, if British citizens were
badly treated in a EU country and you felt that their
rights under the European Convention had not been
upheld, would the British Government financially
support a British citizen in challenging, say, the
Government of Spain, France or Bulgaria to
establish their human rights; or is this merely a form
of words but we do not expect them to have any
real impact?
Joan Ryan: I think you can say that we would
certainly want to ensure that British citizens’ rights
were respected in other European Union countries.
I would have to come back to you on the issue of
how and when and who would finance such action as
you outline. I can absolutely assure the Committee
of our total commitment to ensuring that British
citizens in exercising their right of movement, travel
and work in other European Union countries should
expect to have the full protection of the European
Convention on Human Rights as they do here.

Q322 Chairman: If you are coming back to us,
Minister, which we would be grateful if perhaps you
could, rather than answer it now, address the
following questions: in this country we have the
European Convention on Human Rights and the
Police Criminal Evidence Act and no-one has ever
suggested we could do away with PACE and rely on
the European Convention. Perhaps you could
explain why internationally the ECHR is adequate
but nationally we require parliamentary legislation
and the ECHR to protect our rights?
Joan Ryan: Yes.

Q323 Mr Browne: Minister, I have a couple of
questions about the European Arrest Warrant. As I
understand it, the EAW has been implemented by
our Government, your Government, into UK law
with higher protection for defendants than in other
European states. We have this imbalance where
foreign criminals in this country are given more
protection than UK citizens elsewhere in the
European Union. Is that the case? Is the
Government assessing or monitoring how desirable
that is in practice and what the eVects are?
Joan Ryan: I am not aware that is the case. I need
you to explain further to me in what way they have
greater protection. You probably know, and I am
sure you would be interested, that the
multidisciplinary team that is looking at the way
various European Union countries have and are
implementing the European Arrest Warrant have
just very recently, before the Christmas recess,
concluded its consideration of how we operate the
European Arrest Warrant here. We expect their
report, which will be quite detailed I think, in the
very near future—I am hoping weeks rather than
months.

Q324 Mr Browne: Do you have any indication of
what the content of that report will be? Without
prejudging it, what is your assessment of how
eVective the European Arrest Warrant will be?
Joan Ryan: I know that taskforce, first of all, felt that
we gave them every co-operation, which is a good
start I think. I do not know what their outcome is
but my own assessment (which clearly is not based
on as much detailed consideration as that taskforce
has been able to give it) would be that we have made
some very, very good progress in implementing the
Arrest Warrant; but I still think there is further
progress that we need to make. Sometimes it can be
more diYcult for countries like ourselves and, for
instance, Ireland because we have a common law
system, and that is diVerent in some very
fundamental respects from many of the European
Union countries. Operating a measure which covers
all 27 sometimes it perhaps lends itself more to a
system that the majority are using than the minority;
but we have worked very hard to implement it and
we think it is a very, very important measure and I
think we have made good progress.

Q325 Mr Browne: Following up on that general
theme, which is that it is a criticism often made,
maybe not always in the most informed way but
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nonetheless often made, that the UK Government is
particularly vigorous at implementing European-
wide ideas and other European countries perhaps
embark upon this task with less enthusiasm in some
circumstances than we do; is it your observation that
with the European Arrest Warrant and other
criminal justice measures that you feel some of our
EU partners are dragging their feet? Would it be
useful from the UK Government perspective to have
more power in the Commission to try and coerce
other EU Member States to act with greater
enthusiasm than they are at the moment?
Joan Ryan: No, across the European Union the
European Arrest Warrant has been a very important
development. There is very, very strong
commitment to it and everybody is making good
progress, I think, in implementing this; and I do not
see any need on this to give more powers to the
Commission. I think this is a fine example of
working together across the European Union.

Q326 Mr Browne: You do not have a sense of a
distinction between the established, longstanding
EU Member States and the relatively new entrants,
particularly Bulgaria and Rumania who entered
only last month?
Joan Ryan: I think one of the main advantages of the
European Union is that when Member States join,
and indeed before they join, whilst they are on the
accession route the longer-standing established
members and especially those countries where we
feel a very strong sense of security and respect for
their judicial and criminal justice systems, those
countries are able to work closely with those new
Member States; and we have indeed done so with
both Bulgaria and Rumania and helped them to
reach the standards that we would consider
acceptable for the point of accession; and then to
continue to work with them to make sure that
changes they make are bedded in; that we support
them in taking these matters forward and that we
support them with practical advice and co-
operation. Indeed, I think there are diVerences
between European Union member countries and the
progress or the level to which they have reached in
terms of these kinds of policies, but I think that is the
very strength of the European Union. I think the
Bulgaria/Rumania experience demonstrates just
that, where there is a huge amount of progress on
criminal justice issues, progress that very much
needed to be made and that was made as we moved
towards the accession, to a degree that we were able
to agree to accession and welcome it but still the
European Commission asked for safeguards and we
think that was the right thing to do. I think we have
to say that Bulgaria and Rumania are continuing to
make progress and should be given great credit for
that.
Mr Storr: The point about safeguards specifically to
Bulgaria and Rumania is that, as part of the
arrangements for their accession into the Union, the
Commission put in place a mechanism to monitor
the progress that they were making in the justice and
home aVairs field, particularly in light of concerns
that were raised during the accession progress about

the robustness of their judicial systems. Should
either country be found to be lacking in that respect
the Commission does have the power to trigger a
justice and home aVairs safeguard which could
include the suspension of the European Arrest
Warrant. There will be a process for ensuring that
Rumania and Bulgaria continue to make good the
progress that they have already made in preparing
for accession.

Q327 Mr Browne: I am curious to know what your
assessment was of the eVectiveness of that
organisation, how widely the UK had used its
services or experienced successful outcomes that the
Eurojust had facilitated and what value it adds, and
to what degree the UK Government, acting in
partnership with another Member State, may be
able to be eVective with those bilateral arrangements
in dealing with cross-border crime, even if Eurojust
did not exist, or whether it does add that extra level
of value and co-ordination that the British
Government deems to be worthwhile?
Joan Ryan: I think Eurojust is an important
organisation because I think it provides much
strengthened co-operation between national
prosecuting authorities and I think that is absolutely
essential to tackling international crime, drugs,
terror and these things which, as we said before, do
not respect national boundaries. We have always
supported the organisation and in fact it is the UK
national member who is currently the President of
Eurojust. I think it is important to bear in mind that
Eurojust can ask to initiate investigations to be
conducted by national authorities, but can only
propose the initiation of a prosecution, and that is
the right balance, so they cannot, for instance,
instruct our authorities to carry out a prosecution
and they cannot conduct a prosecution themselves.
Their role is to support the national authorities and
I think they provide a very valuable role in that in
ensuring some of the kind of issues we are talking
about. When I visited Bulgaria and Romania, I had
reports there and I met Eurojust prior to going to
look at organised crime routes transiting through
Bulgaria and Romania and having organisations
like Europol and Eurojust makes a really big
diVerence in being able to prosecute, and
prosecutors work together to bring the most
eVective prosecutions in the right place, so I think it
does a lot of very good work and I very strongly
support it.

Q328 Chairman: Do you know how many
operations in the last year or investigations took
place through Eurojust in which the UK
participated?
Joan Ryan: I do not have that information with me,
Chairman.

Q329 Chairman: Because it comes back to this
question of trying to establish whether this is a major
player. We all understand it is useful, but it is quite
hard for us to establish, as a committee, whether it is
a very significant part of law enforcement or a
relatively minor player, picking up one or two cases
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a year, so if you could tell us, as you are writing to
us, perhaps over the period of time since its
formation how many and what type of
investigations have gone through Eurojust, that
would be very useful.
Joan Ryan: Yes, I take that point.

Q330 Mr Winnick: Why are you taking the
Commission to the European Court of Justice,
Minister, in order to establish the UK right to full
membership of Frontex?
Joan Ryan: We think Frontex is an important
organisation doing very important work and we
think we should be entitled to have a full role in that
organisation.

Q331 Mr Winnick: But why do we not join up as a
full member?
Joan Ryan: We join all its operations, but we have to
ask to be part of them and, as far as I know, we have
never been refused from participating and we make
a financial contribution. We do not have a vote and
we think it would increase our influence if we were
able to vote and it would increase our ability to aVect
at a decision-making stage exactly what it is Frontex
is doing.

Q332 Mr Winnick: But I suppose people would say,
“If you consider it so important, become a full
member”.
Joan Ryan: Well, the reason we have not been
allowed to be a full member, I think, is related to our
position on Schengen and we are not going to
become a full member of Schengen, we are not going
to drop our borders and we are not going to join
some of the Schengen measures, such as the visa list,
et cetera. However, we do not accept that Frontex is
a measure that is integral to Schengen. We would say
that one thing we know about illegal immigration
and migration is that when they managed to enter
the European Union through the southern maritime
border, they worked their way up through the
European Union and that entry, therefore, aVects
the northern Member States as well as those on that
border. We have done some very valuable work with
Frontex and with third countries, transit countries
and countries of origin, and we want to participate
fully in that because the work it is doing hits on, and
deals with, issues and developments which aVect us
as well as other Member States.

Q333 Mr Winnick: Do you believe that Frontex does
an eVective job in stopping illegal immigration?
Joan Ryan: I think it can do and it is only a year
old, so—

Q334 Mr Winnick: You say it can do—
Joan Ryan: Yes.

Q335 Mr Winnick:—but we were given a briefing,
Minister, because we went to Poland, as you know,
so we obviously had a briefing from the Home OYce
and the briefing said in eVect that the Home OYce
does not consider the border operations to have any
direct determinant eVect on illegal immigration.

Joan Ryan: Well, I do not think that is the case at all
and in terms of where I spoke about the
Mediterranean and the coast of Africa, the Frontex
operations that we see happening there and the
discussion at the recent Council were about looking
ahead to the period as we come towards the summer
when we would expect an influx of migrants through
the routes I have talked about, the Mediterranean
and Africa, and planning operations for that period.
It is obviously early days for Frontex, but I think this
is absolutely crucial work not just to stop illegal
migration into the European Union, but also it is
quite appalling the human tragedy that is occurring
in the area of the Mediterranean with people
drowning, et cetera, so we have two responsibilities,
but perhaps I might ask Mr Prince to add some
detail to that.
Mr Prince: Yes, adding to what the Minister has
said, I would emphasise that Frontex of course is one
year old and in many of its operations we are trying,
or the European Union Member States who are
participating in those are trying to find better ways
of co-operating, and in terms of whether those deter
individuals from seeking to leave, it is probably too
early to tell at this stage. Of course there are a
number of other issues around preventing illegal
migration in particular from Africa and those
include co-operation with those countries so that
they themselves can manage migration before it
comes into their territory and prevent it from
leaving, and Frontex has a role also there in helping
those countries. Lastly, Frontex has helped out in
handling the arrivals once they have landed, so it has
a multiple role and it is not only to deter individuals.

Q336 Mr Winnick: The position of Frontex, as I
understand it, has been reviewed during the course
of this year.
Joan Ryan: Yes.

Q337 Mr Winnick: Is it the wish of UK authorities
that Frontex should play a larger role in such
matters as border controls and so on and so forth?
Joan Ryan: We are very keen to see the outcome of
evaluation at this early stage because I think that is
important. We will have in March Frontex’s annual
report, so that will be a first look at their own view
of their eVectiveness and then the European
Commission does plan to formally evaluate Frontex
this year which is what I think you are referring to.
I think we need to wait and see the outcome of that
evaluation, but I think early indications in terms of
the work of Frontex are that there is much good
work that they can be doing. However, from our
point of view, I think what I would say is that what
tends to happen is here is a problem and you kind of
focus towards it, but I think what would be good,
and this is why we want to have the role we are
asking for in Frontex, is that it is important that you
decide what outcomes you are seeking before you
plan the activity. It is not a criticism because, as we
have said, Frontex is one year old, but I think it is
important that the way of working is that you
identify the outcomes you are seeking and then plan
your resources and strategy towards that. I think
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that is quite important and I hope that will show in
the evaluation that that is the way forward and the
way of working.

Q338 Mr Winnick: Is it intended that the court case
should proceed?
Joan Ryan: The court case, the first hearing is, I
believe, on 13 March and it will not conclude for
somewhere around a year to 18 months.

Q339 Chairman: Just on that briefly, does that mean
that for that period of time Frontex will continue not
to be able to carry out any operations that actually
involve UK territory?
Joan Ryan: Yes.

Q340 Chairman: Is this just sheer bloody
mindedness on the part of the Schengen-based
members of Frontex of refusing to exclude our ports
and their ports, for example, or our coastal waters
from Frontex operations? You might not want to
put it like that.
Joan Ryan: The focus Frontex has got in terms of
where it locates its activities at the moment is the
right one. I am not convinced that we would be
seeking to take any action on our ports and on UK
territory, so that is not so much an issue for us at the
moment, but we strongly dispute the link to a
Schengen-building measure.

Q341 Mr Clappison: I am heartened to hear you say
that you want to evaluate Frontex on the basis of
what it actually does and achieves and the outcomes
you desire rather than merely on the fact of it having
established itself as an organisation, which I think is
the gist of what you said. Can I ask you what specific
policies the UK wants to see included in the EU
strategy on illegal migration which are not there
already?
Joan Ryan: The approach we have been taking in
terms of illegal migration is very much that we want
to see a continuation of the practical co-operation
and in fact across much of what we are doing in
justice and home aVairs, we have very much been
pushing, we have enough legislation and we want to
see implementation, practical co-operation and
evaluation. In terms of illegal migration, it is a very
live issue at the Council, I think it is true to say, and
obviously those countries which are particularly
under pressure on their borders, especially in
relation to the issues we have just been discussing in
the Mediterranean, they are very, very concerned
about what will happen as we move towards the
summer influx period, so I think there are two things
really; we are looking for the improved and greater
practical co-operation, but there are also discussions
around what is called ‘circular migration’ and
partnership agreements. It is quite early days, I
think, in this discussion and there is even some
debate as to whether everybody has got exactly the
same understanding of what circular migration is,
but I think it is an important way forward for us to
explore, although of course we are developing the

points-based system and that will be coming on
stream, so we are kind of feeding in information
about that at the moment as well.

Q342 Mr Clappison: Well, I note what you say about
co-operation. We visited Brussels and we took
evidence there from the Commission and, speaking
for myself, I was struck by some of the
organisational ambitions which the Commission
had in this regard, particularly the expansion of legal
competence and changing the legal arrangements
which are presently in place for dealing with legal
and illegal migration which you mentioned. At the
moment, there is a firm distinction between legal and
illegal migration—
Joan Ryan: Indeed.

Q343 Mr Clappison:—but, speaking again for
myself, I was concerned to hear, I think it was,
Jonathan Faull, who is Director General of
Freedom, Security and Justice at the Commission,
try and make a linkage between the two so as to
justify a competence shift, bringing the two under
the same arrangements on the basis that legal
migration and illegal migration were linked. Do you
share his view that they are linked or do you think
that the two of them should be kept separate? He put
to us the view that legal migration could be used to
address illegal migration as a way of incentivisation.
Joan Ryan: I think he makes a point that we should
discuss and explore, but I have no inclination, and I
do not think the Government has, to move legal
migration from one pillar to another or vice versa,
though that is even less likely, is it not? I think that
they sit in their appropriate places. We have of
course the ability to opt into illegal migration
measures and we make our own policy on legal
migration, and I think it is worth having the
discussion around issues like partnership
agreements and circular migration and what
beneficial arrangements we can arrive at there, but,
as I say, that is about practical co-operation as
opposed to changing the structures, constitutions
and legal base within which we work.
Mr Prince: There have been a number of Member
States who argue that there are clear linkages
between illegal and legal migration and some
Member States have sought to use those trade-oVs
with countries in order to manage migration into
their countries. That is an issue that is a live debate
in the Council at the moment as part of the global
approach.

Q344 Mr Clappison: Where do we stand on that?
Mr Prince: It is not something that we ourselves
have done to date and it is something we will
continue to look at.

Q345 Mr Benyon: The Government’s position is that
we cannot have access to the Article 96 elements of
Schengen unless we opt into the Treaty completely
in terms of its borders and immigration policy. Have
you tested this because we opt into other elements of
Schengen relatively happily without signing up to
the agreement? ACPO have told us that they want to
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have access to the data provisions in Article 96 and
you have said you cannot do that because it would
require us to sign up to it. Have you tested this out
to the ultimate extreme?
Joan Ryan: There are certain aspects of that
information that we would like to have access to and
we are pressing our case at the Council, with the
Commission and with the Council for Legal
Services. We accept that we are not going to, as I say,
become a Schengen state, we are not going to drop
our borders, we are not going to participate in it and,
therefore, although we can access law enforcement
information, immigration information is part of
what we call ‘Schengen integral measures’. I think
the one area where we might have concerns, and I am
sure Christophe will listen carefully to what I am
saying here, is for those third-country nationals who
have been refused entry into Schengen states so that
immigration information is in that database and
refused perhaps on the grounds of threat or risk that
they pose, that we consider to be law enforcement
information and we think we should be able to share
that information.

Q346 Mr Benyon: You say you are pressing them,
but this is really important because ACPO gave us
evidence and said that they did not feel able to
protect the public because they did not have access
to the Article 96 data. What I want to know for the
purposes of our inquiry is whether the
Government’s lawyers have looked at this as closely
as it is possible to be looked at to see whether we
should have access to that data without, as the
Government states, being required to implement the
full immigration and borders aspects of the
Schengen Agreement.
Joan Ryan: We do have information, as you say, to
part of the Schengen information system, we do have
access to that, to five diVerent types of alerts that law
enforcement oYcers can access. For the majority of
the information in terms of immigration, it is
appropriate that we do not have access because some
of that is to do with Schengen building and we have
our own borders and we would have to drop our
borders to have access, so we accept some of that
ruling on the basis that we opt out and do not opt in
and we make a deliberate choice there. However,
where there is information that impacts upon law
enforcement issues, then we should have access to
that and yes, we are pressing the point very hard. I
have a number of bilateral meetings on a very
regular basis and it is rare that I would not raise these
issues, and we press through obviously our oYcials
as well as through political channels to ensure that
we keep making our case, that we think we should
have this access. I do not know if Mr Prince wants to
add anything to that.
Mr Prince: I have very little to add to that other
than, as the Minister has stated, because we do not
participate in those border elements of Schengen,
the decision was taken not to apply to the data which
was related to the border part of Article 96, but, as
the Minister has said, there are certain elements of
that data which relate to national security exclusions
or law enforcement grounds for refusal of entry

which, we have argued, would be of benefit for us to
share with EU partners and for them to share
likewise. The question of whether we should be able
to share data on refusal of entry on immigration
grounds is one that arises in the margins, but it is not
one which we have been pressing at this stage.
Joan Ryan: We do not have a lot of support for our
argument, I have to say.

Q347 Mr Benyon: It leads on to the whole question
of our relationship with other countries in this
respect. In Brussels in December, I got the very
distinct impression that there was a degree of
exasperation in the Commission and amongst some
Member States and some parliamentarians there
that the UK’s ‘pick-and-mix’ attitude towards
Schengen and other issues is becoming, and I use the
word, frustrated, but I happen to think that it is
absolutely right and I think the Government is to be
applauded for this approach, but do you think, in
the context of Schengen and other agreements, that
this is a tenable position and that the Government
and future governments can continue this approach?
The Chairman has used the attitude to Frontex, the
bloody-minded approach of some other countries in
preventing Britain from benefiting from certain
aspects of Frontex. How do you sense the feel with
your fellow ministers when you go to the Justice and
Home AVairs Council?
Joan Ryan: Well, I think we have very good
relationships in actual fact. Certainly when other
Member States talk to me about our Presidency,
they are very, very positive about the way we
conducted that Presidency and the gains which were
acquired from it. I do think there undoubtedly are
times when they would prefer that we signed up to
everything that any particular country wanted just
like, as I have said to you today, we would prefer it
if Poland signed up to the Prisoner Transfer
Agreement when that point comes without the five-
year derogation. We would prefer that, but Poland
has made very clear its issue about needing to
upgrade its prisons and these kinds of issues, and we
have to ultimately accept that and go forward and
make progress. I suppose you could look at the
European evidence warrant and Germany having
the six types of crime out of the list of 32 on which
they will still insist on dual criminality. You could
look across the board at any number of the major
and minor players and see that for all of them,
including ourselves, there are individual
circumstances, individual legal systems and
individual policies and politics that mean that we
cannot, and will not, sign up to everything across the
board. I think that is just part of the nature of the
agreement we have in the European Union across
the 27 countries. I think we have to have the
approach that we will work together for the good of
our citizens and the good of the European Union as
co-operatively as we can on all issues, but there will
be issues where we do not feel certain measures
actually enhance arrangements that we have, so we
do not always opt into all the issues around, for
instance, dealing with third countries in terms of
illegal migration issues around agreements around
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returns or readmissions if we feel we have got a
better agreement. I just think that is part of the
normal working with the European Union, it is part
of what happens when you go to the Council, it is
part of what happens between oYcials and experts
and, if we want the European Union to remain in the
balance that it is in in relation to its member and
nation states, then that is part and parcel of the
relationship.

Q348 Chairman: Minister, nobody on this
Committee, I think, would argue that we should not
share data internationally in the fight against
terrorism, but there have been two major
developments in the last few years where vast
quantities of personal data of EU and UK citizens
have been made available to the United States of
America without any solid data protection
arrangements in place. The first was when the EU
wrongly negotiated, in legal terms, the Passenger
Name Record Agreement with the United States of
America and the second is the SWIFT case where the
banking information was shared with the USA and
where, as far as I know, the EU was powerless to
stop personal data of UK citizens being handed over
to the American authorities. What can we do, firstly,
not to stop information being shared if it is relevant
in fighting terrorism, but either at a UK level to
protect our own citizens against their data being
shared in an unjustified way or, secondly, at an EU
level to make sure that EU systems are much more
robust and careful about data-sharing than was the
case with the passenger name records and more
eVective than the case with the banking data?
Joan Ryan: I think there are a number of things.
First of all, it comes into the very drive that we push
about evaluating and having good evaluation and
how that will feed into future plans, and I think
future plans are very important in terms of what I
have said about looking ahead to the agenda after
Hague and the working group and feeding into that
because I think these issues are going to become
more, not less, important. I think the data protection
framework decision, of which the German
Presidency is working on a redraft at the moment,
the third pillar issues, that is very important and we
need that to come forward in the same way we have
the Directive for the first pillar issues. Of course
every policy that comes forward has within it its own
data protection procedures, agreements or
whatever, but I think that signals the importance of
having the framework decision, so we can, as
policies develop, horizontally apply data protection
rather than having to negotiate it in each single,
individual way forward, and I think it would be
much stronger to have the framework decision in
place. You raised two examples there and with the
passenger name records, of course the issue there is
that they were using the wrong legal base and the
European Court of Justice ruled that the agreement
had been made on the wrong legal base, so a new,
albeit temporary, arrangement was put in place, so
a diVerent legal base, and that will expire at the end
of July 2007 and a new legal base is now being
agreed, so I think that is a very important point. I

think that is an area that the European Union
should hopefully be able to avoid, but the exchange
of passenger name records is very important and we
too are developing that ourselves and it will be
integral to developing e.Board, and Project
Semaphore at the moment is the same as exchanging
passenger name records in advance of a flight
arriving at its destination and we do have proper
results from that which we could make available.

Q349 Chairman: Would you not agree that the
history of these two cases, on the one hand, shows
perhaps a level of casualness by the EU as an
institution in the way in which it negotiated over the
sharing of personal data with the United States of
America which surprised quite a lot of EU citizens
and, secondly, with the banking data it indicated a
level of ineVectiveness by the EU in that a Belgian-
based organisation could provide masses of
information to the USA on the back of a subpoena
without even needing to tell anybody in the
European Union or the Member States that this was
happening? Neither can be an acceptable situation.
Joan Ryan: I do not know that I would call it
‘casualness’, Chairman, but I think it does flag up
issues that need to be addressed and I think it is
important that they are addressed. In this country
with, for instance, the Data Protection Act, we have
a very high standard of protection for our citizens
and I think that they should be able to expect that we
maintain that standard with their data across the
European Union.

Q350 Chairman: So getting a powerful EU
framework in place—
Joan Ryan: I think it is important.

Q351 Chairman:—is essential to blocking either
private sector organisations or EU organisations
sharing information with a country that is not able
to match our standards of data protection or is not
willing to enter into an agreement to do so?
Joan Ryan: I think it is crucial in ensuring that the
data that is exchanged is properly used and that the
people to whom that data relates can be confident
that they are protected.

Q352 Mr Winnick: The European Parliament,
Minister, passed a resolution last week opposing the
facilities available, air flight facilities, of Member
States whereby the United States are able to
transport prisoners or terror suspects from one
country to another. What is the UK’s position on
that?
Joan Ryan: I am not really in a position to comment
on that at the moment, but I will certainly endeavour
to come back to the hon. gentleman on that matter.

Q353 Mr Winnick: Minister, you say you will come
back and we would appreciate, as I am sure the
Chairman would agree, any additional comments
you want to make to follow that up, but do you have
discussions in your role with your counterparts in
Europe over the concerns, certainly the concerns
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which exist in this country, over facilities being
available to the United States in the way that I have
described?
Joan Ryan: They are not discussions that I have had
in my role at the European Union, although I should
imagine others have had those discussions, but they
do not come into my particular role.

Q354 Mr Winnick: Has it been the subject of
discussion between your colleagues in the Foreign
OYce and their counterparts? You say you yourself
have not been involved.
Joan Ryan: That is why I would need to come back
to the hon gentleman on exactly what details are
available there and what discussions have taken
place. I am afraid I am not able to answer that.
Chairman: Thank you, Minister, that would be
helpful if you could do that.5

Q355 Mr Winnick: Could we have that within the
next week?
Joan Ryan: I will do my very best. I do not think the
answer will be coming from me, so I am loth to
commit others to a timetable I have not consulted
them on.
Mr Winnick: We would not like a three-month
delay!

Q356 Chairman: Obviously as soon as this session is
over, which is the last one, we are beginning to draft
our report, so any of the promised information
today will be welcome sooner rather than later.

Joan Ryan: Absolutely, and I will do my very best.

Q357 Chairman: Could we move on now into the
final section of questioning which is about the
institutional processes in the EU and how we take
co-operation in the EU further forward. The
Government has pursued for a number of years now
the approach of saying, “Let’s have practical co-
operation measures backed by mutual recognition
of our diVerent legal justice systems and so on”. We
have obviously had some witnesses who have
supported that and some who have argued that that
has now gone as far as it can. Is it the Government’s
position that practical co-operation and mutual
recognition are still the sound basis for the great
majority of European Union co-operation in this
area beyond the Hague Programme, perhaps for the
next five-year programme and beyond that?
Joan Ryan: When we look at what has been achieved
through practical co-operation, I think we are very
encouraged and, if we look at some of the things that
have been achieved, the European arrest warrant,
the open evidence warrant, the counter-terrorism
strategy and obviously there are many others, I think
what we would say is that, for instance, on these
issues within the third pillar, unanimity is not
actually a bar or it is not necessarily a bar to getting
good policies agreed, but we have a whole range of
good policies, many of which still need further co-
operation and implementation. Yes, I think looking

5 See Ev 177

ahead, although, other than agreeing this working
group approach, there has been no discussion yet
about the agenda 2010, but I think that is going to be
very important and undoubtedly these matters you
refer to will figure there, but I think that is why the
things your Committee is asking for as well in terms
of evidence and evaluation, they are going to be part
of the basis on which we decide what the way
forward will be for what will be the key elements of
a 2010 agenda.

Q358 Chairman: Can I put though to you the
diVerent version of that history which, for example,
was put to us by the Commission when we were in
Brussels. They said that yes, you sort of get there in
the end. We have got the European arrest warrant
and it has been patchily implemented and we only
got that frankly because of 9/11 and the sort of need
to do something, the European arrest warrant has
been a very painful, watered-down process and we
have not got there on data protection, we have had
a long wrangle about the Poles objecting to the
prisoner returns, and there are issues that have come
up this morning. Not just the Commission, but a
number of witnesses have said to us, “Look, the
problem is that decision-making is just becoming
more and more diYcult within the EU and we have
to find a better way forward, otherwise we can’t
deliver it through practical co-operation and
unanimity in decision-making”. There is a case, is
there not, that, as the EU gets bigger, it just becomes
harder, harder and harder to deliver agreement
where you require unanimity to make things
happen?
Joan Ryan: Well, I think it is always the right thing
to do and I think we were right in our approach to
Article 42, the passerelle, we were right to say that we
will have the discussion because the discussion is
about how we get better-quality and quicker
decision-making. Some of the issues we have
discussed this morning, like counter-terrorism
measures, like strategies around illegal migration
and like organised crime, those areas are not going
to hang about, so to speak, nor can we aVord to, so it
is always important to have that debate. All we were
saying around that discussion was that we did not
see that unanimity had to be a bar to achieving good
policies and practical co-operation. I still do not see
that that is the case and I still think it is possible to
have areas agreed through unanimity and some of
the areas we are talking about are very crucial areas
and have a very distinct national interest in them and
I do not think we can have a way forward that would
ride on some of these issues that does not have buy-
in from all 27. If you go to QMV for some of these
issues, qualified majority voting, and some countries
feel that they are being ridden roughshod over, I
think that would be very damaging to the European
Union, so I think it is a very diYcult debate to have,
but within the European Justice and Home AVairs
Council, for instance, we have lots of bilateral
meetings, we have the G6, for instance, where, with
the other five major EU countries, we meet and
discuss common agendas, we have the common law
club and we have lots of organisations within—
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Q359 Chairman: We will come back perhaps to the
fragmentation of decision-making, Minister, in just
a moment, but perhaps I can put one other question
to you. Not so long ago the current Government in
this country was advocating the Constitutional
Treaty as the way forward for the European Union
in which of course was built in qualified majority
voting in all of these areas.
Joan Ryan: Yes.

Q360 Chairman: Can I assume that, however much
life we think there may or may not be left in the
Constitutional Treaty, in principle, the Government
is still in favour, as it was a very short time ago, of
bringing justice and home aVairs decision-making
under qualified majority voting and, if so, given that
the constitution is not flying particularly strongly at
the moment, what are the conditions and what was it
about the Constitutional Treaty that made qualified
majority voting acceptable to the Government
which has changed where nowadays the
Government, as we obviously hear, is not absolutely
against it, but is very strongly preferring not to do it?
Joan Ryan: Well, under that Constitutional Treaty
what we have negotiated on these matters was the
emergency break, various opt-out ability and some
unanimity would in fact have been retained, so that
made it somewhat diVerent from the proposal of the
passerelle where none of those things was a given. I
think what I would say is that I am not making an
‘in principle’ stand here, but what I am saying is that
we are in favour always of better-quality decision-
making and quicker decision-making where that
does not reduce the quality and we will always be
willing to discuss that with our European Union
partners. The measures that we are applying to the
Constitutional Treaty were actually fundamental to
our being able to see our way forward on that.

Q361 Chairman: I do not want to put words in your
mouth, Minister, but broadly speaking those
features in the Constitutional Treaty that made it
acceptable to the Government, those are still the
sorts of tests that any new arrangement might need
to pass or the sorts of safeguards you would be
looking for in future discussions on this area?
Joan Ryan: I do not really feel I am in a position to
comment on any hypothetical proposals of the
future, but I think the fact that they were very
important in the Constitutional Treaty indicates
that they and other measures would still be
important. I think it is impossible on these areas, and
probably not sensible, to comment on any kind of
proposals where we could all be imagining
something completely diVerent.

Q362 Mr Clappison: Either the Constitutional
Treaty proposals or the passerelle proposals have
pretty big significance for parliamentary democracy
at a national level, and the factor which you have not
mentioned in the equation so far is that, as far as the
Constitutional Treaty was concerned, the
Government gave a commitment that that could be
subject to a referendum which, for reasons we know
about, never took place. It would very bad, would it

not, of the Government, having given that
commitment to a referendum so that the British
people could have a say on something which was a
fundamental change, if changes were then made
without a referendum so that the eVect of it was that
we got what was proposed in the Constitutional
Treaty or something very similar to it anyway?
Joan Ryan: But nobody has proposed that and there
is no proposal in front of us, therefore, there is no
proposal that we can discuss as to whether we should
have a referendum or not because there is not a
proposal to be discussed at this point in time, so it is
not that somebody is making a statement that we
will not have a referendum, but how can that
decision be made when there is nothing on the table?
The discussion around the passerelle and Article 42
is finished.

Q363 Mr Clappison: Yes, but you would bear in
mind the significance of this. I was putting this to
you as a hypothetical case, but you would bear in
mind the significance of this in any discussions which
resulted in a movement from unanimity towards
qualified majority voting on important issues.
Joan Ryan: I think any government participating in
discussions around these issues would regard them
as very significant.
Chairman: Gary, one of your foxes has just been
shot!

Q364 Mr Streeter: Wounded, I think! Just on the
question of the passerelle, obviously now the
Presidency of the EU has just passed to the Germans
and they are keen on the constitution which I will
come back to in a second, does that actually mean
that the passerelle provisions are now well and truly
dead and buried?
Joan Ryan: We think that they are at an end and it
would be true to say that for Germany they were not
keen on the passerelle either for diVerent reasons
than we were not, but they were not, so I do not
think there is any prospect that the passerelle is
going to reappear on the agenda under the German
Presidency.

Q365 Mr Streeter: What is your impression of how
the plans for a new Constitutional Treaty are
developing? Where do you think that has got to and
what would it take for the UK Government to
support it?
Joan Ryan: I do not have any indications that the
German Presidency are bringing proposals on that
at the moment. At the moment, we are concentrating
on things like transposing third pillar measures of
Prüm into the EU law and that kind of approach, the
Prisoner Transfer Agreement and the exchange of
criminal conviction data. I think we would take the
same approach that we took with the passerelle,
that, if we closed down discussion and we were put
under some pressure from here not to have the
debate on the passerelle and to say no straightaway,
up front, that is that, but the outcome of that would
be that it would not really be a very sensible set of
tactics for a start because all it would mean is that
others would be able then to hide behind what we
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had said and we would not get to understand the
views of everybody else around the table. Also, I do
not think it would be a very partnership approach to
say, “We will have no discussion” because, as I said,
these constitutional issues are about better and
speedier decision-making on some very crucial
issues, so I think we would be wrong to close down
discussion. The fact that you do not want to have a
discussion or try and close it down does not mean
that those things are not developing in the thoughts,
policies and minds of governments in other
countries, so to have the discussion I think is
important—

Q366 Mr Streeter: So just to be clear on what you
have just said, you said that nothing has been put on
the table as far as you are concerned, but two months
into the German Presidency, surely at oYcial level
there are these discussions going on, are there not,
preparing the way for some kind of reengagement
with the Constitutional Treaty?
Joan Ryan: We have had no discussion of that at
ministerial level and I have had a number of
bilaterals with German ministers and they are not
the issues that we have been discussing. As I say, I do
not think it is sensible and, if a Member State brings
forward further discussion, further discussion there
will be, but, as we demonstrated with the passerelle
where we were not happy to go forward with the
passerelle, we did not feel that the safeguards that
were in place on the Constitutional Treaty were in
place on the passerelle and we did not feel, therefore,
that we were able to support it and that was the
eventual outcome, so I think we can have discussions
and we should be confident in our own position.

Q367 Mr Clappison: I do not know how much we are
allowed to ask about these sorts of oYcial things,
there is a distinction between oYcial and ministerial,
but do you know of any discussions which are taking
place at an oYcial level as opposed to the bilateral
discussions you have had with your German
counterpart? Do you know of any discussions below
the ministerial level taking place about the
Constitutional Treaty?
Joan Ryan: I have not been party to discussions, as
I have said.

Q368 Mr Clappison: But do you know about them?
That is the question.
Joan Ryan: I have not seen any minutes or had any
reports to me from my oYcials about discussions
around issues of the Constitutional Treaty following
the closing of the passerelle issue.

Q369 Chairman: Perhaps to keep Mr Clappison
happy, when you write to us on the other issues, you
can add a short footnote.
Joan Ryan: I will make sure I do keep you informed
on that matter.6

6 See Ev 178

Q370 Mr Benyon: In written evidence we had from
the Home OYce, it denied evidence that we have
received from others towards enhanced co-
operation measures. Witnesses to this inquiry, as I
say, have suggested otherwise. Do you think that
policy-making by inter-governmental treaties, such
as Prüm, is democratically acceptable? Does it not
avoid scrutiny by the European Parliament and this
Parliament and is it ever the right way to develop
policy in such a sensitive area as justice and home
aVairs issues?
Joan Ryan: We have had concerns in the past
certainly around the notion of enhanced co-
operation and our concern has been whether it
develops a two-tier approach, and I think we would
still have those concerns around issues of enhanced
co-operation. On the other hand, I think Prüm is a
good case in point of the way an important set of
measures has been taken forward and those third
pillar elements of it where we want to be able to
exchange on fingerprints, vehicle registration and
DNA will hopefully now, with parliamentary
approval, be able to go forward and become
transposed into EU law, so I actually think Prüm is a
good example of Member States being able to work
together and demonstrate value of particular
measures to the satisfaction of others to such a
degree that all 27 wish to join in, so I am not sure I
would see Prüm necessarily as enhanced co-
operation in the same way as we would have
concerns about if something is transposed into EU
law and then, in relation to that, we have got a twin-
track approach. That would perhaps be more where
we have had concerns.

Q371 Mr Benyon: What do you say to those who
suggest that, where decision-making is made in
treaties to which we are not party and there are ad
hoc arrangements between other countries that we
then subsequently find we want to buy into part of it
or indeed all of it, we have lost influence in pushing
that process at the earliest stage and that is not the
way to progress policy-making at an EU level? What
do you say to those who say we should be right in
there from the start?
Joan Ryan: Well, we have that choice and we
exercise that choice and sometimes we feel it benefits
us to wait and see.

Q372 Chairman: But we are outside a treaty which
is being negotiated in secret by a small group of EU
States and then eVectively one Member State gets
the Presidency, comes along and says, “We want to
push this to the whole of the European Union”, and
we are actually in a position of either absolutely
saying no or more or less signing up to it because it
has been drafted in that way. As this grows and
bypasses EU decision-making structures, it is hard
to see that that is going to work to the UK’s
advantage to always be signing up to things that
other EU countries have agreed in private.
Joan Ryan: I am not sure about negotiated in secret.
We could have signed up to Prüm at the very
beginning had we so wished and we chose to wait



3591913005 Page Type [E] 28-03-07 12:04:50 Pag Table: COENEW PPSysB Unit: PAG2

Ev 90 Home Affairs Committee: Evidence

20 February 2007 Joan Ryan MP, Mr Peter Storr, Mr Christophe Prince and Ms Emma Gibbons

and see, but we are in there at a very, very early stage
and we will have a strong voice in relation to taking
these matters forward.

Q373 Chairman: We were invited, were we, into the
original negotiations of the original Member States
of Prüm to take part in that Treaty?
Mr Storr: We had discussions with the Germans
quite a long time ago, over a year, I would say, about
the possibility of the UK joining, but at that
particular time experts in a number of fields, mostly
those relating to the non-data aspects of Prüm, had
reservations about what was proposed. One of the
issues that the UK experts had reservations about
was the proposal in the Prüm Treaty on the air
marshals and it was for those sorts of reasons that
the decision was taken at that early stage that we
would not join the Prüm Treaty, as it then was.
Shortly after that, the Germans, before they took
over the Presidency, indicated their intention of
trying to use the Prüm Treaty as the basis for an
initiative during their Presidency for new European
Union legislation, so at that point it became clear to
us that that was likely to happen during the German
Presidency anyway, thus, I think, taking away some
of the arguments for attempting to join at an
earlier stage.

Q374 Chairman: But if we were involved at an early
stage, presumably the question about air marshals
was potentially negotiable, so why did we not take
part and put the UK’s position at that stage?
Mr Storr: That is a very good question. My personal
belief is that the bits that the UK would have had
reservations about in Prüm would have been
negotiable and I think subsequent events since the
Germans came forward with the Prüm Treaty have
indicated that they are fairly open-minded about
certain of those aspects of the Prüm Treaty that we
have indicated that we are not that keen on, with of
course the important exception of Article 18 which
we discussed earlier which is quite a serious obstacle
to our joining, and I think we will clearly need to find
a way round that issue. That would have been a
serious issue had we been in Prüm at the beginning
just as it is now.

Q375 Chairman: But, Mr Storr, I presume you do
quite a lot of the legwork on these things and
presumably something like the Prüm Treaty could
have been negotiated within the structures of the
European Union? It could have been put on the table
for discussion, the same type of proposals, and we
could have got where we are today through
European Union structures rather than having a
small breakaway group go away and do it and then
bring back the finished article?
Mr Storr: As a Presidency, thinking myself into the
perspective of the German Presidency, that is a
question that you would always ask yourself: is it
better for us, as Presidency, to come forward with a
proposal for 27 Member States or to try out
something as, as it were, a pilot project in advance of

it? I think probably your question, if I may say so, is
better directed towards the German Presidency than
towards UK oYcials.

Q376 Mrs Dean: Minister, witnesses have suggested
that the Commission is over-keen to reach legislative
solutions as the first port of call. In your view, does
it carry out adequate assessments to determine
whether new legislation or action is really needed at
an EU level and evaluations of how decisions are
implemented?
Joan Ryan: Since I have been attending the Justice
and Home AVairs Council, I can tell you that this
question about evaluation has been quite high on the
agenda and whether there was adequate evaluation
previously, it is hard for me to comment on, but I
find it heartening that, as it is something we push a
lot, it does seem to be well received by the
Commission, by the Presidency and by other
Member States around the table that evaluation is
crucial. I do not think there is understanding of that
in the sense that various members will have various
issues where they think further evaluation would
have been very helpful, so I think there is a kind of
common view coming together that evaluation is
actually very important and you can see that in the
Hague Programme, that it is also about actually
doing it and then building future policy on the basis
of it.

Q377 Mrs Dean: Can you tell us whether the recent
inclusion of more evaluation measures in the Hague
Programme was prompted by the UK and, if so, was
it because the UK thought the Commission were
poor in evaluating previously?
Joan Ryan: Well, we pushed very hard for further
evaluation, we think it is important, but we are not
the only people who think that. I think the
Commission have been receptive to the need to have
more in-depth evaluation and there is always a
balance to be struck, so it is always a part of what
happens at the Council and in meetings with the
Commission, but we have worked well with the
Commission and I think it is an important
relationship, but yes, we have pushed evaluation
very hard.

Q378 Mrs Dean: Could you tell us what assessments
the Government carries out to decide whether to
support Commission proposals? How does the
Government assess it?
Joan Ryan: Perhaps we can start with Peter as to
where it comes in at oYcial level and then move to
the ministerial level.
Mr Storr: A number of things happen when a
proposal comes on to the table. I think the first point
to make is that, if we have left it until the point where
the proposal does come on to the table, then we have
not done our job properly, so we are very, very
frequently in touch with the European Commission
to discover what it is that they are planning and to
work with other Member States and the
Commission to try and influence the shape of
measures. As far as what happens when a proposal
comes before the Council is concerned, there are two
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main things. First of all, we are, we hope, quick in
putting it up to parliamentary scrutiny, where that is
appropriate, but on the second point as to how we
work out whether this is something we can support
or not, firstly, internally within the Home OYce we
will assess a particular proposal from the European
Commission against the Government’s strategic
priorities for Europe and, if it is a legislative
proposal, we will very quickly assess the extent to
which that would involve changes to UK domestic
law in order to allow us to comply and, if it is not
simply a Home OYce matter, as many of these issues
are not, we will quickly try and convene a meeting
with the Cabinet OYce under their European
Secretariat to try and develop a government-wide
position on the sort of proposal that spans the
interests of a number of government departments.

Q379 Mrs Dean: Should the democratically elected
European Parliament have a greater role in
determining justice and home aVairs policy and
could it co-operate further with national
parliaments on EU justice and home aVairs, most

notably in scrutinising the work of agencies, such as
Europol and Eurojust, and operational co-
operation?
Joan Ryan: Well, the Parliament does have co-
decision in some areas and a representative of the
Parliament is certainly at our informal and often at
our formal meetings, so they have their role and it is
an ongoing debate as to where the powers should lie,
what kind of decision-making process we should
have and who should have what role within it. At the
moment, I think we have kind of exhausted
ourselves in that debate with the Constitutional
Treaty and then the passerelle and I think it is good
that we get on with some practical co-operation in
implementing and evaluating measures, but I am
sure that it is a debate which will continue to be had.

Q380 Chairman: Thank you, Minister. You have
been very generous with your time. It is a huge brief
and we have covered a huge range of topics, but can
I thank you and your oYcials for the answers you
have given us today.
Joan Ryan: Thank you very much.
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Written evidence

1. Memorandum submitted by the Association of Chief Police OYcers of England, Wales
and Northern Ireland

This paper will cover:

1. Cooperation through multilateral legal framework agreements.

2. Cooperation through bilateral or non-framework arrangements.

Cooperation Through Multilateral Legal Framework Agreements

The best known arrangements for cooperation fall within the Schengen Acquis and the European
Framework Decision on Extradition which introduced the European Arrest Warrant (EAW).

Schengen Cooperation

While we seek to participate to the fullest extent in EU measures the maintenance of UK frontier controls
remains a fundamental principle of immigration policy.

Since 1 January 2005 the UK has participated in all police and judicial cooperation provisions (except
“hot-pursuit”) and participates in related EU measures derived from the Schengen Acquis (so-called
Schengen building measures).

Under the Schengen Acquis, Section 39 permits police agencies to assist each other as long as this does
not require coercive or evidential measures. Essentially, it facilitates the exchange of information on a police-
to-police basis for the prevention and detection of criminal oVences. Although it is anticipated that these
exchanges take place between agreed central bureaux (in the UK’s case via the Serious Organised Crime
Agency—SOCA), this does not prevent the agreement of closer bilateral ties in border areas.

Section 46 recognises that countries will come across information that may be of benefit to another state
in order to prevent crime and oVences. This article permits the forwarding of the information without being
asked to do so.

Exchanges of information are subject to national codes of practice to ensure legal compliance and
adequate data protection.

Section 40 permits the continuance of surveillance from one member state to another, subject to strict
granting of authority.

In the field of law enforcement cooperation the UK is a gross exporter of requests for assistance from
other member states. Using SOCA as a central bureau, the UK receives vastly more information from
abroad than is released. This is due to the UK focussing on intelligence-led investigations and the high
standards of evidence required.

Member states have diVerent legal systems and sensitivities. Other member states have recognised and
accepted the UK’s stance on prohibition of entering UK territory with firearms. This illustrates a key point.
In order to cooperate within an area of freedom, security and justice it is not always necessary, or desirable,
to seek harmonisation of criminal law. Often, it needs mutual recognition of legal systems and authorised
agencies working within a framework decision which can be implemented at national level.

“Article 96” information and the Visa Information System

For law enforcement and national security purposes UK agencies wish to have access to Article 96 data
on the SIS. Although ostensibly for immigration and visa purposes many of the subjects of Article 96 alerts
have been refused access to the Schengen area because of criminal convictions or national security issues.
The Home OYce supports ACPO and SOCA in seeking to persuade the Council Legal Service that such
access is proper and lawful.

The proposed Visa Information System (VIS) will provide information on individuals who may have
attempted entry into several states and have abused the process. The UK has asked for access to the data
for security and crime prevention purposes. The Council Legal Service has argued that the proposal is a first
pillar Schengen building measure and that therefore the UK should not be allowed to participate.

The UK has been pushing strongly for VIS access, oVering full reciprocity to our visa data in return. We
have argued that as the purpose is law enforcement, and as the legal base covers police co-operation, in the
third pillar, this proposal cannot be classified as a first pillar measure. Again ACPO welcomes this Home
OYce support.
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Extradition (European Arrest Warrant—EAW)

A further example is the Framework Decision on Extradition. It is impossible to mount operations to
capture every serious criminal wanted by the Police or Courts. What is required is a large “net”, to locate
these people when they are vulnerable. Within a short time of EAW’s becoming available and SOCA having
entered warrants received on the Police National Computer, the UK obtained results from routine checks.

On 1 October 2002, a suspect went to a jeweller’s shop in Cacern, Portugal and entered holding a
firearm which was pointed at the shop’s owner. Display cabinets containing gold jewellery were forced
items to the value of 23,820,00 Euros stolen. The owner’s son entered whilst this was taking place; he
was shot in the abdomen and later died.

1. EAW issued by Portugal on 16.03.2004.

2. EAW received in UK 07.04.2004.

3. EAW certified by UK Central Authority (NCIS, now SOCA) 07.04.2004.

4. Subject arrested on EAW 09.04.2004.

5. Initial Hearing (Bow St Magistrates Court) 10.04.2004.

6. Further hearing (to further remand in custody) 16.04.2004.

7. Extradition Hearing (BSMC) 23.04.2004.

8. Subject surrendered to Portuguese authorities 04.05.2004.

On the 9 April 2004 the suspect was arrested by Metropolitan Police OYcers, for an unrelated oVence
of shoplifting in London’s West End. A check on the Police National Computer revealed the existence
of the EAW . . .

This is a serious, high profile crime. The introduction of the EAW permits an extended reach for all crimes
fitting the agreed criteria:

A Lithuanian national was circulated by Lithuania as wanted for theft. Despite there being no strong
UK connection he was circulated on PNC. On 16 October 2006 he was seen by oYcers in Birmingham
searching rubbish bins. He was questioned, identified via his passport and subsequently arrested. He
was returned to Lithuania on 9 November.

Another Lithuanian national was circulated by Lithuania for fraud. He was stopped by West
Midlands police and arrested for minor traYc oVences. Once a check was conducted the oYcer saw
the PNC circulation, called SOCA and the person was arrested for extradition.

The EAW process concentrates on two key elements:

— The validity of the warrant.

— The identification of the person on the warrant.

This minimises opportunities for drawn out legal argument.

Extradition and the Schengen Information System

Once the European Commission has completed its next generation Schengen Information System II
Project the UK will integrate to the system. This will permit the electronic receipt and validation of incoming
EAW’s and make them searchable via PNC. This will greatly increase the number of EAW’s which can be
processed, including the existing 16,000 extradition requests from other member states. Additionally, the
UK will have a simplified system for sending EAW’s throughout the member states. The UK will need to
review its policing and criminal justice capacity to seek, draft, validate and disseminate EAW’s and provide
resources to collect suspects arrested abroad. This process must strike a balance between operational benefit
and realistic use of resources.

Another key issue is the ability of the UK’s agencies to manage the number of incoming extradition alerts.
The UK’s maintenance of borders and controls brings a likelihood of a greater number of arrests than would
be seen in another member state of comparable size. ACPO, SOCA, CPS, the Home OYce and Courts must
address this issue.

From the UK’s point of view there is a gap between the freedom for people and goods to cross frontiers
and the ability to send information about those in whom the police have an interest. The SIS II and its
supporting network of SIENE Bureaux will provide the only coordinated means to rapidly exchange
information on:

— People wanted for extradition.

— Missing persons.

— People to be located for judicial purposes.

— Discreet information reports on serious criminals and linked vehicles, boats, aircraft, containers.

— A wide range of lost/stolen property including vehicles, identity documents, industrial
equipment, firearms.
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The SIS is the only way which can be envisaged to make this information routinely available to law
enforcement oYcers across the member states in a way which requests the action to be taken and provides
a network of international assistance. It is a system which would expect to get 20,000 hits across the member
states in any given year. With the extension of membership and wider use this total can only go up.

In Justice and Home AVairs the relationship between the Home OYce and law enforcement community is
very encouraging. Throughout the debate covering the legal base for SISII there was excellent collaboration
between the Home OYce and ACPO to ensure that practicality was achieved. This included the potential
to use fingerprints as the primary means of identifying the subject of an EAW. The UK must press for early
adoption of this provision and support the Commission and member states in the earliest possible activation
of SISII with the desired enhancements including:

— The ability to link alerts.

— Attachment of biometric data to alerts.

— Attachment of a copy of an EAW to the alert.

The Prüm Treaty

A similar healthy relationship exists in considering the UK’s stance on the Prüm Treaty. This treaty,
signed by seven member states, aims to increase the range and availability of information which law
enforcement agencies can routinely query. It covers:

— DNA and fingerprint database searches and exchange of personal data following a match against
a record.

— Access to vehicle registers.

— Measures to prevent terrorism.

— Guidance on sky marshals.

— Guidance on service weapons.

— Measures to reduce illegal immigration, including document liaison oYcers and coordinated
removals.

— An ability to provide a basis for joint patrols in border areas, including prevention of danger and
response to major incidents.

— Formalisation of routine checks including registered vehicle keepers, licences, addresses, telephone
subscribers.

There are two important points. Firstly, the UK has clear reservations about certain elements of the
treaty. Working within a framework of mutual recognition and respect for national working practices, this
should not prevent the UK looking for the operational advantages held within the treaty. Secondly, nothing
in the treaty precludes bilateral arrangements which favour local cooperation.

The background is increasing international travel and movement of international criminals. It is
foreseeable that central bureaux will not be able to handle the traYc in real-time requests for information.
Nor is it perhaps desirable that they should attempt it. What is required is a framework to permit the lawful
exchange of information, in a transparent fashion, providing guidance and protection to oYcers and
citizens alike.

UK Central Authority for the Exchange of Criminal Records

The need to improve the quality of information exchanged on convictions was prioritised in the European
Council Declaration on Combating Terrorism in 2004. This work was given added impetus following two
cases in Belgium1 and France2.

An EU Council Decision, in November 2005, declared a requirement for all EU member states to
exchange criminal record information via Central Authorities. This intended to improve the systems of the
1959 Convention on Mutual Legal Assistance in Criminal Matters.

After considering bids to set up this Authority, the Home Secretary declared that ACPO should take the
lead. On 21 May 2006 the UK Central Authority for the Exchange of Criminal Records (UKCA—ECR)
was launched as part of the ACPO Criminal Records OYce (ACRO).

The main tasks for the UKCA—ECR are:

— To notify the relevant member state of any conviction(s) imposed in the UK on a national from
that member state.

1 In 2003 Michel Fourniret, 63, was arrested by the Belgian Police for the murder of six French and one Belgian girl. He had
previously been sentenced in France to seven years imprisonment for rape and indecent assault on minors in France. The
Belgian authorities were unaware of his previous convictions. It is thought that he may have murdered up to 40 victims.

2 Francisco Montes, 55, was convicted of the murder in France of Caroline Dickinson, in 2004. He had previously been arrested
for numerous sex oVences in Germany and Spain.
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— To receive notification of a conviction of a UK national in another member state and then to:

1. Ensure that PNC is updated or new criminal records created.

2. Ensure that convictions related to nationals from Scotland and Northern Ireland are
entered onto PNC and the full details forwarded to the Scottish Criminal Records OYce
and Police Service of Northern Ireland.

3. Ensure that appropriate action is taken if fingerprints are attached to the conviction
notification.

— To receive and respond to requests, from all UK Police forces and other law enforcement agencies,
for an extract of the criminal record of a national from another member state.

— To receive and respond to requests from another member state, for an extract of the criminal
record of a UK National. Whilst this process does not facilitate employment vetting it does ensure
that CRB searches are carried out against PNC records that also contain any relevant foreign
convictions of UK Nationals.

Since 21 May 2006 to the date of this report, there have been 331 UK requests for criminal records checks
with 21 countries within the EU. 157 (47%) of these requests were for Poland alone, next were the Czech
Republic with 32. Of the enquiries requested from other EU countries, it has been found that 37% do have
previous criminal convictions in their country of nationality.

The speed at which some of the EU countries respond to UK police requests has been impressive,
particularly Poland, which process requests in less than two days. In the past checks through Mutual Legal
assistance and Interpol would take months.

The benefits of this work are considerable. It has the potential to enhance future CRB vetting checks, and
will give the police service improved and up to date information to assist in investigations.

Other benefits include:

— The exchange of criminal records will enable patterns of criminality to be more readily identified,
facilitating the appropriate operational response. People smuggling, international paedophilia,
drug traYcking, as well as terrorist related oVences are crimes which are trans-national by nature.

— Courts will be able to take account of a convicted person’s complete oVending history when
considering sentencing.

— Having a dedicated Central Authority within the UK has already ensured greater accuracy in the
creation and updating of records. The unit is also able to ensure consistency in identification of the
oVender by encouraging the exchange of fingerprints, (and perhaps later DNA), to prove identity.

— There will be an increased opportunity to identify wanted persons, both in the UK and those
subject of a European Arrest Warrant. This will lead to the apprehension of oVenders, denying
them the opportunity to commit further, often serious crime.

— The ability to identify oVenders and their oVending patterns, (eg Fourniret), who commit serious
crime in one country and who later move to and continue to commit crime in another country (the
SIS can also be used to identify the arrival of certain oVenders before they reoVend).

— The timely creation of full and accurate conviction information on PNC and other national
databases, such as the Violent and Sex OVenders’ Register (ViSOR), in support of policing
purposes.

— When investigating terrorism and organised crime the police can make greater use of intelligence
markers to trace and monitor suspects.

— Employment disclosure will be more eVective due to the increase in numbers of records being
added or updated on PNC.

— Strategies to create full and accurate records of oVending will support the Criminal Justice IT
exchange development programme.

— Data sharing across Government for the purposes of national security vetting.

The UKCA-ECR inherited a total of 27,529 documents from the UKCA for Mutual Legal Assistance in
the Home OYce, including foreign conviction notifications received from Ministries of Justice in 15
countries, most of which are in the EU.

They contained details of 25 UK nationals convicted abroad of rape, three of attempted rape, a further
46 convicted of sexual abuse (29 on children). There were also foreign convictions for five murders, nine
attempted murders, 13 manslaughters and 29 robberies. The majority of these serious foreign convictions
of UK nationals were not on the PNC and we have no DNA, fingerprints or photographs.

None of the 25 UK nationals convicted of rape had been made subject of the Sex OVender Register. If
these particular oVenders had been subject of checks for employment through the CRB the search would
have returned a “no trace”. Arrangements have been made to have a list of 525 serious oVenders, checked
against the CRB system, to establish if any have applied for employment within the UK.
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There is an opportunity to assist the Immigration and Nationality Directorate in establishing the true
credentials and background of foreign nationals. Many fraudulently claim to be from the EU, while others
use forged or stolen documents.

However there is a downside. Previously, a force was able to request through Interpol (police to police)
details of convictions, oVences and fingerprints. The new agreement is with all EU “Criminal Record
OYces” which are mostly aligned to the court rather than police. In eVect these foreign record oYces only
hold court results and do not have access or an eVective liaison with the police, who will hold the background
case file and any biometric information. In eVect the UKCA-ECR can obtain results from criminal records
checks in record time but must advise the oYcers that any further details must be obtained from police
sources, which historically takes time. This shortcoming needs addressing.

A more serious problem has arisen with regard to UK nationals convicted within the EU. Whilst this new
agreement will ensure that such convictions are transmitted to the UK within weeks of the conviction, only
the bare details of the oVender are received, ie name, date and place of birth. The important identification
material is not sent with the notification because the record oYces within the EU do not have access to
this data.

We are faced with the situation where for example, a UK national, who is not previously known to the
UK Police, is convicted in Germany of rape, sentenced to seven years imprisonment and the UK is simply
sent his name, date and place of birth. The essential material for identification, that is fingerprints,
photograph and DNA are not available, as they are held by the Police and not the Criminal Record OYce.

If the UK Police service requires these to aid identification, they must apply through Interpol and each
request will be considered on a case by case basis. This will apply for all EU Countries.

If we are to take conviction of UK nationals abroad and place them on PNC, to be available to Police,
CPS and the Courts, then we need to confirm who the conviction relates to and that can only be done with
certainty by using the biometrics obtain by the Police abroad at the time of arrest/charge.

The UK currently does send certain convictions abroad, for foreign nationals convicted within the UK,
together with a set of the oVenders’ fingerprints. The EU needs an agreement, that a conviction sent to the
UK from within the EU, will be accompanied by at least fingerprints and a photograph. Otherwise the
oVender can and will allege in a future UK court case, “That was not me”.

Cooperation Through Bilateral or Non-Framework Arrangements

The background

In the past trans-frontier police cooperation was typically driven by sheer (operational) necessity.3 Until
the 1990s, the majority of trans-frontier police cooperation had developed little beyond an informal basis.
Formal structures have been welcomed with the potential for bringing stability and eVort against organised
trans-frontier crime and the ability to deal more eVectively with all other aspects of policing in border areas.

In general terms for UK law enforcement agencies, the gateway to EU level cooperation is through
SOCA. SOCA provides coordinated access to Schengen, Europol and Interpol. On a day to day basis
however, in the relationships between Dover and Calais, Cheriton and Coquelles, Newhaven and Dieppe,
there is a need for ground level contact. Quite rightly, SOCA has no direct oversight of that contact. There
is a mature reporting system for ensuring that SOCA is informed when an incident which concerns more
than the immediate locality or issue. Again the key points are providing a usable framework and ensuring
that it is used in a disciplined fashion.

Typical of the evolution of good cooperation in a recognised border region is the Cross Channel
Intelligence Conference (CCIC). Cooperation is based on both bi-lateral and multilateral localised
agreements between the various police services and, in some cases, governmental representatives in the
respective regions.

Examples of good practice are:

— The Cross Channel Intelligence Conference. Formed initially in 1968. Membership derives from
police forces in coastal regions of The Netherlands, Belgium, France, and England (Hampshire,
Sussex, Kent, Essex, SuVolk). Also there is membership from some central services of member
states and Europol.

The CCIC now works at four levels:

Executive Group.

Annual Conference.

Working Group.
Sub-Groups on intelligence, counter-terrorism, illegal immigration, human traYcking, policing at
ports, communications.

3 However, some inter-governmental arrangements have been pivotal in the improvement of trans-frontier police cooperation;
ie Sangatte Protocol, Le Touquet Protocol and various conventions on Mutual Legal Assistance.
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— Joint Initiatives between the Préfet of the Pas-de-Calais and the Chief Constable of Kent Police.
Agreed in June 2004, this initiative agrees the practice of daily trans-frontier cooperation. It
enshrines the recognition by the Préfet and the Chief Constable of Kent that there are clear benefits
to be derived from:

1. developing co-operation between their services to improve levels of arrest and prosecution
of British oVenders and criminal networks in the Pas-de-Calais and French oVenders and
criminal networks in Kent.

2. improving the exchange of intelligence between services by developing local contacts and
by information exchange on a regular basis.

3. putting in place concrete tools for daily cooperation, such as bilingual crime report forms
and the LinguaNet secure communications system which translates information reports.

Police services within the CCIC Region have been encouraged by the EU initiative to improve the
processes of the exchange of intelligence in trans-frontier areas. This framework is long-awaited.

Stabilising “failing” states

For four years UK police oYcers have taken part in the European Commission funded exercise in St
Astier, France. The exercise provides the only large scale test of joint policing and command for a policing
mission in the scenario of an unstable failing state. Given the crime generation potential of failed states the
exercise gives a valuable insight into the capabilities of a multinational unit.

Lessons learned

In October 2006, in Rouen, there was a joint debrief of the urban violence experienced in Paris and other
French cities. There are common themes within social unrest. This exercise displayed the maturity of the
relationship between ACPO, Centrex and the Police and Gendarmerie staV in the French Embassy, London.

TISPOL

Tispol, the European traYc police network, currently has 25 member states mainly from within the EU
but non-EU members are also permitted, Switzerland, Norway and Moldova being examples.

Major management functions are carried out by the Executive (Presidency—Belgium 2006–07) which
includes UK, France, Germany, Spain, Norway, Finland, Switzerland and the Netherlands.

Each country has a member on the TISPOL Council and also on the Operations Group members of which
arrange and manage the campaign calendar which includes operations on trucks, buses, speed, seat belts
and alcohol & drugs.

There are separate working groups on speed, seat belts and alcohol/drugs, tachographs and an intelligence
sub group.

Road safety is, by its very nature, international. TISPOL has collaborated in clamping down on such
dangerous incidents as the Cannonball Run 2006, which flouted the laws across a number of member states.

— UK to Rimini, Italy.

— UK Police worked with colleagues across borders through TISPOL network.

— Stopped one Porsche and one Ferrari speeding at 250 kph plus.

— The speed limit in France is 130 kph.

— Two drivers (both British) were arrested by the Gendarmerie.

— Two drivers before the Court.

— Fined and a three-month (suspended) jail sentence imposed.

— Cars (each of them ƒ150,000) were confiscated by the Court to be sold by auction.

— Lucerne Cantonal Police in Switzerland stopped a 33 year old female British driver.

— Travelling 150 kph.

— Speed limit was 80 kph.

— Car taken and driver before court.

The European Commission consultation paper, “Respecting the Rules—better road safety enforcement in
the EU” again highlights that frameworks for facilitating cooperation and extending the reach of justice
across national boundaries are more eVective than seeking harmonisation.
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Conclusions

ACPO would wish to emphasise the following:

— In order to cooperate within an area of freedom, security and justice it is not always necessary, or
desirable, to seek harmonisation of criminal law. Often, it needs mutual recognition of legal
systems and authorised agencies working within a framework decision which can be implemented
at national level.

— The UK will need to review its policing and criminal justice capacity to seek, draft, validate and
disseminate EAW’s and provide resources to collect suspects arrested abroad.

— The UK’s maintenance of borders and controls brings a likelihood of a greater number of EAW
arrests than would be seen in another member state of comparable size. ACPO, SOCA, CPS, the
Home OYce and Courts must address this issue.

— The Home OYce should continue to support ACPO and SOCA, seeking to persuade the Council
Legal Service that UK access to SIS Article 96 data is proper and lawful.

— The Home OYce should continue to support ACPO and SOCA, pushing strongly for VIS access.

— The UK must press for early adoption of SISII at EU level and support the Commission and
member states in the earliest possible activation with the desired enhancements.

— The UK should look for the operational advantages held within the Prüm treaty.

— It is foreseeable that central bureaux will not be able to handle the traYc in real-time requests for
information. Nor is it perhaps desirable that they should attempt it. What is required is a
framework to permit the lawful exchange of information, in a transparent fashion, providing
guidance and protection to oYcers and citizens alike.

— The UKCA-ECR can obtain results from criminal records checks in record time but must advise
the oYcers that any further details must be obtained from police sources, which historically takes
time. This shortcoming needs addressing.

— The EU needs an agreement, that a conviction sent to the UK from within the EU, will be
accompanied by at least fingerprints and a photograph.

Detective Inspector Ben Snuggs

23 November 2006

2. Memorandum submitted by the Centre for European Policy Studies (CEPS)

Summary

Further European integration in the field of police and judicial cooperation in criminal matters is at the
crossroads. While its JHA sibling—asylum and immigration—was able to emancipate itself from the “Third
Pillar”, police and judicial cooperation in criminal matters was forced to stay under the Union’s wings. Since
their separation enacted by the Amsterdam treaty these two policy areas have experienced significantly
diVerent developments. A comparison elucidates that police and judicial cooperation in criminal matters
has done considerably worse and currently suVers from a high degree of inconsistencies. Inconsistencies on
various levels:

(a) Traditional inconsistencies among legal systems of member states.

(b) New European inconsistencies emanating from the fragmented participation in Schengen
structures.

(c) Institutional inconsistencies resulting from EU pillar structures.

(d) Conceptual inconsistencies by focusing on security and failing to pay suYcient attention and
priority to the citizens, civil liberties and fundamental rights.

It is the principle of mutual recognition that tries to address the first inconsistency. It was conceived as a
means to avoid harmonization and to conserve the diVerence of diVerent legal systems while at the same
time allowing for a certain degree of eVective European cooperation. Experience has shown, however, that
it most probably has not delivered the expected results. A reassessment of mutual recognition is currently
taking place. Its results might lead to a more open minded approach towards the continuously defied
instrument of approximation of laws.

The Schengen inconsistency—with two Member States voluntarily excluded and 10 kept out against their
will—must be ended as soon as possible. The two might not be convinced to enter, but for the 10 that are
more than willing, every possible eVort should be made. Only this guarantees, eg that a genuinely European
instrument like the European Arrest warrant is not dependent on an unaccountable international tool like
Interpol to be eVectively disseminated among EU Member States.
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Attempts to avoid the institutional inconsistency have only recently failed. This is regrettable as a majority
of actors, eg Member States, Parliament and Commission has been prepared and willing to address the
undisputed lack of democratic and judicial control within the Third Pillar.

With regard to the conceptual inconsistency, unfortunately there appears to be no sign of change. Judicial
and practical cooperation in criminal matters is still focusing on “security”. “Security” and “freedom” are
presented as antithetical values that supposedly require a balancing procedure. Coercive security, however,
cannot be divorced from rule of law, civil liberties and fundamental rights. Instead, security must be
understood as a flanking measure to secure freedom within the rule of law.

These conclusions will be elaborated in the course of this paper. It presents a comprehensive set of answers
to the main questions raised by the Select Committee on Home AVairs of the House of Commons.

List of Questions and Answers:

1. The current state of progress in developing practical co-operation between member states in the JHA field,
and future options in this area.

— What benefits have accrued so far from practical co-operation between law enforcement and judicial
authorities?

1. Answer: To assess the “benefits of practical cooperation between law enforcement and judicial
authorities” within the context of European JHA policies is not an easy task. Statistics are not necessarily
available or may not provide the whole picture. This is particularly true for statistics dealing with the
question to which extent judicial authorities of Member States use diVerent possibilities provided by
European law.4 Apart from this technical problem, the very concept of “benefit” may vary from diVerent
points of view: what might be beneficial from a law enforcement’s perspective might be highly detrimental
to civil liberties and fundamental freedoms.

2. Attention must further be given to the fact that European co-operation in police and criminal matters
is conceived of diVerent elements: legislative instruments that aim to facilitate immediate cooperation
between competent authorities of Member States on one hand and “European” judicial and law
enforcement bodies on the other hand. A prominent example of the first is the framework decision on the
European arrest warrant (EAW)5. Examples of the latter are Eurojust, Europol and others.6

3. Having regard of these preliminaries, it is possible to conclude from available figures that law
enforcement and judicial authorities in Member States make more and more use of European instruments.
There is a tangible added-value of European cooperation and coordination that is constantly increasing.
However, in order to ensure individual procedural rights we consider it necessary that a parallel
development allowing—among others—for an eVective and coordinated cross-border defense must finally
be instigated.

4. The number of cases referred to Eurojust by national authorities has risen from 202 in the year 2002
to 588 in 2005. The UK is among the top five users of Eurojust with 39 requests in 2005 after Germany (99),
Italy (51) and Sweden (40). In 2005 Eurojust organised 73 co-ordination meetings to discuss with oYcials
from national authorities the best way to proceed in specific cases. In 2004 52 such meetings were held. Taken
from a non-representative Eurojust survey among national authorities the quality and swiftness of
Eurojust’s assistance appeared to be highly satisfactory.7 These figures, however, merely reflect the law
enforcement’s perspective. Seen from a more coherent angle it is a considerable setback that there is hitherto
no legal framework envisaged that would facilitate eVective cross-border cooperation and coordination for
defense lawyers. Existing structures are based on private initiatives that are not institutionalized and do not
guarantee that every suspect who faces international investigations is able to enjoy the benefits of
international defense teams. To address this shortcoming the Council of Bars and Law Societies of Europe
(CCBE) has proposed to establish a European Criminal Law Ombudsman whose task not only would be
to safeguard the rights of defense but also to provide help assembling international defense teams.8 While
this proposal is still under discussion and may not be the final answer9, it illustrates, however, that there is
need to create a European legal framework and European structures that allow for equality of arms in
criminal procedures.

4 A recent Commission communication deals with the lack of data and seeks to develop a coherent framwork on crime and
criminal justice, cf. COM (2006) 437 final, 7.8.2006: “Developing a comprehensive and coherent EU strategy to measure crime
and criminal justice: An EU Action Plan 2006–10”.

5 OYcial Journal of the European Union (OJ) L 190, 18.7.2002, p 1.
6 Note however that Eurojust and Europol are based on diVerent legal acts, cf H 13.
7 All figures: Eurojust, Annual Report 2005, p 30 V.
8 Proposal by the CCBE for the establishment of a European Criminal Law Ombudsman, December 2004.
9 Cf Han Jahae, The European Criminal Law Ombudsman, speech delivered at the ERA Seminar held 7 April 2006 in Trier,

www.ecba.org/cms.
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5. It is in particular with Eurojust’s work that the possible problem of “forum-shopping” must be
addressed. What does this indicate? One of Eurojust’s tasks is to suggest to national authorities which
jurisdiction is “in a better position” to undertake an investigation or to prosecute specific acts.10 In which
sense “better position” is to be understood, remains, however, open to interpretation. It might include that
a jurisdiction is “better” where legal obstacles like admissibility of evidence or other procedural rights are
lower. Eurojust itself has addressed this issue quite early and has drawn up “Guidelines for deciding which
prosecution should prosecute”.11 These guidelines establish a presumption that prosecution should take
place “where the majority of the criminality occurred or where the majority of the loss was sustained”. It is
also explicitly foreseen that “prosecutors must not decide to prosecute in one jurisdiction rather than
another simply to avoid complying with the legal obligations that apply in one jurisdiction but not in
another”. Based on these guidelines, the fear of “forum-shopping” seems to be banned. However, they are
no more than internal suggestions without binding legal force. The Eurojust Council decision does not
explicitly forbid the practice of “forum-shopping”. It cannot be excluded therefore that under specific
circumstances, eg political pressure to achieve prestigious results, or in the course of day-to-day work,
distinctions between “law-enforcement friendly” and “defence-friendly” jurisdictions might be drawn and
national authorities accordingly advised.

6. With regard to legislative measures it is towards the application of the European arrest warrant that
some figures are available. Numbers for 2005 comprising 17 Member States were discussed in this year’s
June JHA Council: from 1,526 people arrested, 1,295 were eVectively surrendered within 30 to 40 days.12

For the time up to September 2004—comprising 20 Member States—2,603 warrants had been issued with
653 persons arrested and 104 surrendered.13 Concerning the eVectiveness of EAWs the Commission’s report
indicates that the average time to execute a warrant had fallen from more than nine months to 43 days. It
is important to note furthermore that in those cases where the person consents to his surrender the average
time is only 13 days.14 Consented surrender is frequent according to the Commission’s report. This illustrates
in our view that benefits from practical police and judicial cooperation are highest when a consented solution
together with the citizen under investigation is sought. When measures are coerced, however, swiftness and
eVectiveness suVers considerably.

— What are the lessons of practical co-operation for European policy and legislation, and how eVective
is Eurojust in spreading best practice?

7. Answer: In particular with regard to new European institutions and bodies one quite obvious lesson
is that it is often not enough to simply establish such bodies. In addition Member States’ authorities must
be able and willing to cooperate and provide necessary information. The reluctance of national authorities
to pass information, eg to Europol is a continuing problem that has often been mentioned and criticized.15

8. National oYcials must furthermore be aware of the possibilities, instruments and bodies that exist to
facilitate European co-operation. However, to promote such knowledge cannot be the exclusive
responsibility of these bodies or EU themselves. It is first and foremost Member States’ duty to train and
inform their oYcials. In spite of this, there is done a lot at EU level to disseminate relevant knowledge, eg
by CEPOL, the European Police College in Bramshill, UK. In 2005 CEPOL organized 56 courses training
a total number of 1,087 oYcials.16 Eurojust as well is active in training and knowledge dissemination. In
2005 it organized seven strategic seminars on diVerent issues like terrorism, EAW implementation, Euro
counterfeiting, drug traYcking, traYcking in human beings and money laundering.17

9. One lesson that could be learned from the initial diYculties of CEPOL is that setting up European
bodies without providing them neither with legal personality nor a budget—as the first Council decision of
22 December 200018 did—makes it rather unlikely that this body will be able to deliver the envisaged
eVects.19

10. Apart from these more practical lessons, there are two observations that aim more directly at
legislators. Further developments of EU Justice and Home AVairs will be influenced by the answers found
to these observations:

11(a) European police and judicial co-operation in criminal matters under the existing legal framework
is dependent on Member States’ willingness to implement the necessary measures on national level. It can
be observed, however, that Member States’ implementing activities are generally rather slow and reluctant
in spite earlier agreements on binding deadlines or invigorated declarations on the urge and necessity of

10 Articles 6(a)(ii) and 7(a)(ii) Eurojust Council decision, OJ L 63, 6.3.2002, p 1.
11 Annex to Eurojust Annual Report 2003.
12 Press Release 9409/06 (Presse 144), 2,732nd Council Meeting, Justice and Home AVairs, Luxembourg, 1–2 June 2006, p 24.
13 COM (2006) 8 final, 24.1.2006: “Report from the Commission based on Article 34 of the Council Framework Decision of

13 June 2002 on the European arrest warrant and the surrender procedure between Member States”, p 4.
14 Ibid, p 5.
15 Cf Commission communication COM (2004) 376 final, 18.5.2004: “Enhancing police and customs co-operation in the European

Union”, p 15.
16 CEPOL, Annual Report 2005, p 19.
17 Eurojust, Annual Report 2005, pp 36–47.
18 OJ L 336, 30.12. 2006, p 1.
19 Commission communication COM (2004) 376 final, 18.5.2004: “Enhancing police and customs co-operation in the European

Union”, p 22.
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certain measures. This observation can be made in relation to nearly every single Third Pillar action taken
by the Council in the last years.20 A very prominent and sad but by far not the only example is the ratification
of three protocols amending the 1995 Europol Convention. These protocols date back to 2000, 2002 and
2003. Only very recently all Member States succeeded in ratifying these provisions making it possible, that
they enter into force in 2007.21

12(b) The most important lesson, however, is the need to develop a coherent understanding of the issues
at stake. It is not without deeper meaning that the oYcial label of JHA policies on European level, the “Area
of freedom, security and justice” names “freedom” in the first place and flanks “security” with both
“freedom” and “justice”. Security cannot be achieved without securing fundamental rights and
guaranteeing true judicial control and rule of law. The constitutional diYculties that became visible in many
Member States in connection with the European arrest warrant made this very clear. Further progress must
therefore strictly adhere to the principles of democratic accountability, judicial control and unconditional
protection of civil liberties and fundamental rights. As could be seen from the German ruling on the EAW22,
national constitutional courts are observing European JHA developments very closely and with a certain
amount of scepticism. EU governments are therefore well advised to resist the temptation of misusing
current intransparent and uncontrolled Third pillar Council structures to realise security focused policies
that—due to national constitutional limitations—they wouldn’t be able to realise at home.

— What should be the role of Europol, Interpol and Eurojust in facilitating practical co-operation?

13. Answer: Answering this question makes it necessary to recall that Europol, Interpol and Eurojust are
set up by diVerent legal acts and consequently have very distinct features. Interpol, the International
Criminal Police Organization, is an international organization founded in 1923 with currently 186 member
countries. Europol was established in 1995 by an intergovernmental convention23 and up till now stands
outside genuine EU structures. Only Eurojust is—from its legal nature—a distinct “EU child”, established
by a Council decision in 200224. But even Eurojust diVers from other EU bodies and agencies as powers and
competences of Eurojust staV are unbalanced: national members have diVerent judicial powers according
to their Member States’ national laws; their salary is also paid by Member States.25

14. Despite their diVering legal construction Interpol and Europol have concluded agreements among
each other with the aim of increasing eVectiveness and avoiding duplication of work. This entails exchange
of information and the exchange of liaison oYcers. As far as could be seen, however, there are no oYcial
links between Eurojust and Interpol. This seems us to be a major disadvantage taking into account which
considerable practical role Interpol plays in realizing European judicial cooperation: Interpol currently
bridges the gap for fast and eVective transmission of EAWs via its system.26 This is because not all Member
States participate in the Schengen Information System. Two of the Member States decided not to participate
but ten and from 2007 on twelve Member States are kept deliberately out of the system, despite their wishes
to join. That Interpol—as a consequence—has in eVect become an intrinsic part of the European system of
judicial cooperation is unacceptable. To remedy this we consider it necessary that new Member States must
be accepted to Schengen as soon as possible.

15. Various links including a cooperation agreement exist between Eurojust and Europol. Their roles
seem to be clearly defined and distinct. While Europol’s task is to improve eVectiveness and cooperation of
national authorities in “preventing and combating” certain criminal acts where two or more Member States
are concerned, Eurojust shall stimulate and improve coordination and cooperation “in the context of
investigations and prosecutions” of criminal behaviour where two or more Member States are concerned.
The role of Europol is—so far—characterized by information driven police work, while Eurojust follows a
more practical approach, assisting Member States’ authorities in overcoming obstacles in cross border
investigations and prosecutions, that arise from diVerent legal systems and language. In day-to-day work,
however, the lines between the bodies’ fields of competences seem to be somewhat blurred. It cannot be
excluded that rivalries exist or arise between Europol and Eurojust This might lead to a situation where
information is held back in order to secure visible successes for one of the two actors. Published figures
indicate that there is in fact much more room for co-operation. Only once in the whole year of 2005 did
Europol send a request to Eurojust. In the other direction—from Eurojust to Europol—there have been 64
requests in the same year while only 52 have been answered by Europol.27

16. Concerning the future role of Interpol, Europol and Eurojust, we are in favour of a system that would
reflect the distinction between judicial tasks and police tasks in Member States’ legal system. Eurojust should
therefore be empowered to control police activities performed by Europol, including practical cooperation
between Europol and Interpol.

20 Cf eg Council document 9589/06 ADD 1, 19.5.2006: “Implementation of the Action Plan to combat terrorism”, providing lists
with the implementation state of play for several legislative instruments considered urgent.

21 Cf. Speech delivered by the Europol Director, Max-Peter Ratzel, on the Joint Parliamentary Meeting held in Brussels,
2–3 October 2006.

22 Bundesverfassungsgericht, judgment of 18.7.2005, 2 BvR 2236/04.
23 OJ C 316, 27.11.1995, p 1.
24 OJ L 63, 6.3.2002, p 1.
25 Articles 9 and 33 Eurojust decision.
26 Cf. Council document 7702/05, 1.4.2005.
27 Eurojust, Annual Report 2005, p 19.
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2. The current state of progress in mutual recognition, including the development of minimum standards, across
the EU, and whether further steps in this direction are desirable.

— In which areas is mutual recognition currently employed (for example recognition of judicial
judgements in other member states)?

17. Answer: The principle of mutual recognition traces back to the CardiV European Council on 15 and
16 June 1998. The Tampere European Council concluded that mutual recognition should become the
cornerstone of judicial cooperation in both civil and criminal matters within the Union. A program of
measures to implement this principle was drawn up by the Commission and agreed upon by the JHA Council
held in Marseille on 28 and 29 July 2000.28 In criminal matters the principle of mutual recognition is the
foundation of enacted EU legislation in the following areas: arrest warrants29, orders freezing property or
evidence30, mutual recognition of financial penalties31, exchange of information extracted from criminal
records32.

18. In October 2006 the JHA Council finally adopted a framework decision on the application of the
principle of mutual recognition to confiscation orders33. It is furthermore foreseen that an agreement on the
framework decision on mutual recognition of judgments in criminal matters will be reached in December
200634.

19. The framework decision on the European evidence warrant35 is still in discussion in the Council
working groups. Other areas of mutual recognition that are already addressed or—most likely—will be
comprise: a European supervision order in pre-trial procedures36, recognition of earlier convictions in the
course of new criminal proceedings37, recognitions of disqualifications arising from criminal convictions38,
the ne bis in idem principle39. In a territorial scope, the principle of mutual recognition will be “exported”
to the Kingdom of Norway and Iceland: an agreement on the surrender procedure between EU Member
States and these countries is currently finalized in the Council working groups.40

— How has the principle, including minimum standards and protocols, worked in these areas? Is it an
eVective approach, including in terms of cost?

20. Answer: In order to avoid repetitions we refer to the statistical data given in H 6. The figures on the
EAW particularly the decrease of lengthy procedures show that the principle of mutual recognition can
contribute to speed-up procedures—especially when there is consent of the individual—and can hereby
reduce costs. However, there are a number of open questions and limitations, that we address in HH 23–26.

21. Additionally we like to mention that cost eYciency is a particular aspect of the Commission’s
proposals on the European supervision order. The aim of this proposal is to avoid pre-trial detention of
suspects that are arrested in a Member State that is not their Member State of residence. In this case a
detention order is often issued because authorities see a flight risk. The European supervision order aims at
avoiding such unnecessary pre-trial detentions by allowing the suspect to return to his Member State of
residence and oblige authorities there to ensure that the suspect will appear and stay possible court
proceedings and/or further investigations. With an average pre-trial detention time of 42.5 days in the UK
and costs of ƒ3,039 per month41 and person, this proposal could help to reduce expenditures and save
prison space.

22. A coherent and European wide application of the principle of ne bis in idem, furthermore, is another
means that does not only serve the individual’s right to be only sentenced once for the same wrongdoing but
also helps to reduce costs: duplicate, cost intensive proceedings in diVerent Member States can be avoided.

— What are the limitations of mutual recognition as a cornerstone of co-operation, for example in cases
such as the European Arrest Warrant where there are controversies over dual criminality? What have
been the successes, and how might these be built on?

28 Programme of measures to implement the principle of mutual recognition of decisions in criminal matters, OJ C 12, 15.1.2001,
p 10.

29 OJ L 190, 18.7.2002, p 1.
30 OJ L 196, 2.8.2003, p 45.
31 OJ L 76, 22.3.2005, p 16.
32 OJ L 322, 9.12.2005, p 33.
33 Press Release 13068/06 (Presse 258), 2,752nd Council Meeting, Justice and Home AVairs, Luxembourg, 5–6 October 2006,

p 30.
34 Press Release 13068/06 (Presse 258), 2,752nd Council Meeting, Justice and Home AVairs, Luxembourg, 5–6 October 2006,

p 21.
35 Press Release 9409/06 (Presse 144), 2,732nd Council Meeting, Justice and Home AVairs, Luxembourg, 1–2 June 2006, p 9.
36 Commission proposal, COM (2006) 468 final, 29.8.2006.
37 Commission proposal, COM (2005) 91 final, 17.3.2005; see also Press Release 13068/06 (Presse 258), 2,752nd Council Meeting,

Justice and Home AVairs, Luxembourg, 5–6 October 2006, p 24.
38 Commission communication COM (2006) 73 final, 21.2.2006: “Disqualifications arising from criminal convictions in the

European Union”.
39 Commission Green Paper COM (2005) 696 final, 23.12.2005: “On conflicts of jurisdiction and the principle of ne bis in idem in

criminal proceedings.”
40 Council document 5653/4/06 REV 4, 29.6.2006.
41 Commission staV working document SEC (2006) 1079, 29.8.2006, pp 11 and 13 based on oYcial UK information.
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23. Answer: The principle of mutual recognition has always been a compromise solution to enhance
cooperation in criminal justice matters without the need to harmonise diVerent legal systems. As a “working
compromise” it might be characterized as a truly European product. However, as it is often the case:
solutions that might seem easy, turn out to be more problematic. After several years of trying to make the
principle of mutual recognition work, it seems that it—while delivering some results—eventually has caused
more diYculties than benefits. This assessment is illustrated by a recent Presidency proposal, named:
“Follow-up to the mutual recognition programme: diYculties in negotiating legislative instruments on the
mutual recognition of judicial decisions in criminal matters and possible solutions”42.

24. Major limitations of the principle are less certain technical intricacies that might be solved. Instead
the most pressing constraint towards the principle of mutual recognition is the context in which it stands and
is applied. Apart from our concerns formulated in H 12, we consider it—particularly in the field of criminal
substantive and procedural law—indispensable that the development of a common judicial area built on the
principle of mutual recognition is accompanied by measures that guarantee eVective procedural rights of a
suspect. The way Council is and has been dealing with the respective Commission’s proposal from April
200443 compromises the entire system with no signals in sight that there will soon be an agreement. This
despite the fact that in 2001 it was agreed upon that “mechanisms for safeguarding the rights of third parties,
victims and suspects” are an important parameter which determines the principles’ eVectiveness.44

25. Furthermore—like in the field of practical police co-operation—eVective democratic and judicial
control as well as accountable and transparent legislative procedures are necessary preconditions to develop
and maintain mutual trust. Without mutual trust, the principle of mutual recognition is doomed as the latter
builds on the first. It is furthermore not enough that mutual trust is gained between judicial authorities and
their oYcials. In order to realise the common area of freedom, security and justice trust into each others
legal systems that guarantee civil liberties, fundamental freedoms and rule of law must exist between the
citizens of Europe.

26. The inherent link between mutual recognition, mutual trust and the shared commitment to the
principles of freedom, democracy and the respect for human rights, fundamental freedoms and the rule of
law has been seen and established by the Council and the Commission in an early phase.45 It seems, however,
that this coherent approach and understanding has progressively been abandoned in the last five years. It
is these developments that, in our view, constitute major limitations of mutual recognition.

3. The current state of progress in and appetite for harmonising criminal justice systems across the EU, and
whether further steps in this direction are desirable.

— How do proposals for harmonisation of criminal law across member states substantially diVer from
mutual recognition?

27. Answer: As far as can be seen, there are no European eVorts to harmonise entire “criminal justice
systems” as the heading of this set of questions suggests. There are however certain European acts that
approximate some rules on criminal matters as it is foreseen in articles 29 and 31(e) TEU. Approximation
of criminal matters aims to ensure that certain procedural measures and/or certain substantive rules exist
in all Member States in order to give eVective answers to cross-border crime within the common judicial
area by trying to close existing gaps. It diVers from mutual recognition in so far as it aims at establishing a
common set of rules. Mutual recognition, however, tries to avoid exactly this, by recognizing and accepting
existing disparities among Member States’ criminal law systems.

28. From a theoretical point of view, approximation of laws seems to be more eYcient and eVective
compared to mutual recognition as disparities among legal systems might provide certain obstacles to the
practical application of mutual recognition. However, approximation of laws has often proven to be
diYcult. It has involved lengthy discussions and procedures. These discussions have in some cases eventually
lead to the setting of minimum standards, which open possibilities of downgrading existing standards or
maintaining existing disparities.

29. In spite these diYculties, approximation of laws has been the path that was chosen in establishing a
common asylum and immigration policy. Although certain setbacks in this field of policy are undisputable,
experience has shown that Member States are eventually able to achieve results. While some approaches to
downgrade standards have been undertaken, we consider that this should not be the reason to abandon the
instrument of approximation of laws as such. Several aspects have to be kept in mind: 1) Approximation of
laws—in contrast to mutual recognition—provides a clear and certain set of rules. 2) It prevents Member
States—even in case of minimum standards—to go below these minimum standards. Such an eVect could

42 Press release, Finnish Presidency, 4.9.2006.
43 Commission proposal, COM (2004) 328 final, 28.4.2004.
44 Cf p 11 of the programme of measures to implement the principle of mutual recognition of decisions in criminal matters, OJ

C 12, 15.1.2001, p 10.
45 Cf p 10 of the programme of measures to implement the principle of mutual recognition of decisions in criminal matters, OJ

C 12, 15.1.2001, p 10.
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be observed lately in connection with the directive on family reunification and certain plans of the
Netherlands to further restrict national laws on family reunification. 3) As all Member States are members
of the Council of Europe and therefore bound by the Convention for the Protection of Human Rights and
Fundamental Freedoms, any European legislation is eventually subject to the rulings of the European Court
of Human Rights in Strasbourg.

30. Concerning approximation of criminal law a considerable amount of turmoil has been produced
recently by the European Court of Justice’s (ECJ) involvement. In case C-176/03 from 13 September 2005
the ECJ has annulled a Council framework decision approximating environmental criminal law. The ECJ
was of the view that article 175 TEC provides the Community and not the Union with the competence to
adopt measures relating to criminal law of Member States. The framework decision approximating
environmental criminal law therefore encroached on this Community competence. A second case is
currently pending with the Commission seeking to get annulled another environmental crime framework
decision.46 After the first ECJ judgment the Commission has released a communication announcing that it
revises a large number of existing approximation acts and that considers that a solution must be found in
order to guarantee legal certainty.47 Before the ECJ has not delivered its judgment it is unlikely that the
Council will press forward with further approximation measures.48 Until now approximation of laws has
been enacted in the following areas: fraud and counterfeiting of non-cash means of payment49, confiscation
of crime-related proceeds, instrumentalities and property50, counterfeiting in connection with the
introduction of the euro51, terrorism52, unauthorised entry, transit and residence53, private-sector
corruption54, attacks on information systems55, ship-source pollution56. A legislative proposal has been
tabled dealing with ensuring the enforcement of intellectual property rights57.

— Would particular areas benefit from harmonisation on issues such as migration, serious crime cases
and terrorism, rather than practical co-operation or mutual recognition?

31. Answer: As preliminaries we would like to recall that “migration” is not a crime and that we are
astounded about grouping migration in a row with “serious crime cases” and “terrorism”. We furthermore
like to recall that the term “benefit” does depend on the spectator’s view, see H 1.

32. We think that a common understanding and common definitions of certain crimes would benefit the
whole system. Legal certainty and clarity would be gained. The existing legal instruments on mutual
recognition mainly imply a list of 32 crime descriptions to which certain legal consequences are attached,
eg no double criminality check. The lack of common definitions of these crimes, eg “computer related crime”
or “racism and xenophobia” is seen by many as a considerable flaw. We concur with this assessment.
However, defining criminal acts, implies defining which human behaviour is deemed punishable. This,
however, is not for governments to decide behind closed Council doors, void from parliamentary scrutiny
and control. Under the existing Third Pillar rules and procedures we therefore consider it not beneficial to
approximate substantive criminal law in a large scale.

4. The process of decision-making on JHA issues at EU level: in particular, the extent to which current
diYculties in reaching agreement derive from “third pillar” voting procedure and might be remedied by
implementation of the passerelle clauses in previous treaties.

— What implications might use of the passerelle have for the UK’s legal and judicial systems? What
alternative action might improve decision-making? How can transparency and accountability at
European level best be extended?

33. Answer: With the Constitutional Treaty being unlikely to come into force within foreseeable time and
acknowledging that European police and penal co-operation has positive eVects for the safety of European
citizens we see—under the existing legal possibilities provided for by TEU and TEC—no alternative to reach
acceptable levels of transparency, accountability as well as democratic and judicial control other than to
make use of article 42 TEU. This view is shared not only by the Commission, the European Parliament and
nearly all NGO’s working in the field, but also by a considerable number of Member States, not least the

46 Case C-440/05, OJ C 22, 28.1.2006, p 10.
47 Commission communication, COM (2005) 583 final/2, 24.11.2005.
48 Press Release 13068/06 (Presse 258), 2,752nd Council Meeting, Justice and Home AVairs, Luxembourg, 5–6 October 2006,

p 23.
49 OJ L 149, 2.6.2001, p 1.
50 OJ L 182, 5.7.2001, p 1 and OJ L 68, 15.3.2005, p 49.
51 OJ L 329, 14.12.2001, p 3.
52 OJ L 164, 22.6.2002, p 3.
53 OJ L 328, 5.12.2002, p 17.
54 OJ L 192, 31.7.2003, p 54.
55 OJ L 69, 16.3.2005, p 67.
56 OJ L 255, 30.9.2005, p 164. Please note: the validity of this framework decision is challenged by the Commission in the

European Court of Justice, case C-440/05, OJ C 22, 28.1.2006, p 10.
57 Commission proposal, COM (2006), 168 final, 26.4.2006.
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current Finnish presidency.58 We consider it therefore regrettable that attempts to make use of article 42
TEU were recently blocked, namely by Germany.59 However, we like to highlight that our main concern in
this context is not about eYciency in terms of speed, but about true accountability, legitimacy and control.

5. How significant is the recent trend towards internal agreements between groups of member states outside
the framework of the EU, for instance the Schengen countries, or the Prüm convention? To what extent is this
due to unanimity or diYculties in decision making? What are the implications for the UK and for EU
fragmentation?

34. Answer: The trend towards internal agreements between groups of Member States in the field of JHA
policies is significant in so far as it avoids full force of the European Union/Community cooperation. As the
JHA unit of CEPS has stated earlier in relation to the Prüm treaty but applicable to other comparable
activities, like the G6 meetings in Heilgendamm and Stratford-upon-Avon: “The Treaty of Prüm
undermines the EU’s ability to become an eYcient policy-making body in the field of security. To start with,
by setting up exclusive and competitive measures that seek to address threats that aVect the EU as a whole,
it blurs the coherence of EU action in these fields. Second, by developing new mechanisms of security that
operate above and below the EU level, it dismantles trust among Member States. Finally, by establishing a
framework whose rules are not subject to Parliamentary oversight, the Convention impacts on the EU
principle of transparency. These three principles—trust, coherency and transparency—are yardsticks agains
which Pru[lcodot]m should be assessed”60.

35. DiYculties in decision making or unanimity do not appear to us as being the underlying motivation
of these or similar initiatives. If this were the case, it would not make any sense why Prüm signatory states
have been divided over the implementation of the passarelle in September 2006. While France, Spain and
Luxembourg apparently backed the passarelle proposal, Germany—a leading actor in nearly all small JHA
circles—fiercely opposed it.61 It should be noted that all informal JHA activities tend to emphasise that they
are in line with EU JHA activities and that they aim to strengthen it, however, one gets the impression that
the true objective is to pre-design JHA co-operation in a smaller extent with the aim of importing it later
into the European structure. In the light of EU Treaty provisions that allow for enhanced cooperation even
in the JHA field (articles 40, 43–45 TEU) one might question not only the political wisdom of separate JHA
circles but their legality as well.

6. What are the current developments in the area of common border controls and visa arrangements? Will the
proposed changes to the short-stay visa arrangements in relation to the eastern neighbours of the EU open up
new channels for illegal migration further westward in the EU? What are the implications of enlargement for
JHA issues, including the impact of labour migration and confidence in new member states’ justice systems?

36. Answer: Recent years have seen eVorts to Europeanize and to strengthen EU external borders
management and visa rules as well as eVorts to ease some eVects of EU enlargement for neighbouring
countries. Common rules for the movement of persons across borders, the Schengen Borders Code62 have
been enacted and an agency for the management of operational cooperation at external borders, Frontex,
established63. Standards for security features and biometrics in passports and travel documents have been
agreed upon64 as well as a tool to provide exchange of Visa data, the Visa Information System65. Proposals
have been tabled to establish a Community Code on Visas66 and a mechanism for the creation of so called
“Rapid Border Intervention Teams”67. Visible actions are currently performed on Europe’s southern
maritime borders while their eVectiveness and legality, especially with regard to “interceptions at sea”
aiming at preventing migrants to reach Europe’s shores allow for some questions.

37. Concerning envisaged visa facilitations for citizens from Russia and Ukraine, we do not see any
imminent threat that these measures will “open up new channels for illegal migration”. Instead we conceive
such measures as being part of very sensible developments that aim at strengthening economic,
humanitarian, cultural and scientific ties with neighboring countries that will positively influence trade,
stability and inter-personal exchange.

58 Press Release, Finnish Presidency, 22.9.2006: “EU’s operating conditions in matters of justice and home aVairs must be
guaranteed”; see also Commission Communication, COM (2006) 331 final, 28.6.2006: “Implementing The Hague Programme:
the way forward”, p 13 seq.

59 Cf Euractiv. 25.9.2006: “Justice veto left standing post-Tampere”.
60 T Balzacq, D Bigo, S Carrera and E Guild, Security and the Two-Level Game: The Treaty of Prüm, the EU and the Management

of Threats, CEPS Working Document, No 134, January 2006, p 17.
61 ADNKI.com, 22.9.2006: “EU: Ministers deadlocked over immigration and terrorism”.
62 OJ L 105, 13.4.2006, p 1.
63 OJ L 349, 25.11.2004, p 1.
64 OJ L 385, 29.12.2004, p 1.
65 OJ L 213, 15.6.2004, p 5.
66 Commission proposal COM (2006) 403 final, 19.7.2006.
67 Commission proposal COM (2006) 401 final, 19.7.2006.
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38. Regarding EU enlargement and JHA issues it is possible to observe a common more skeptical and
less enthusiastic trend. While by 2006 nearly all Member States have opened up their labour markets for EU
citizens from the ten new Member States, only some Member States will allow for unrestricted inner-EU-
migration with regard to Bulgaria and Romania. We like to recall, however, that free movement within the
EU is a fundamental right and essential part of the whole European project. Therefore: limitations to this
fundamental right in the form of transitional safeguarding measures are only allowed in exceptional
circumstances. We welcome that the EU 15 had opened up towards EU 10 much faster than initially
expected and hope that a similar development will be possible towards EU citizens from Bulgaria and
Romania.

39. Safeguarding clauses, however, are not only foreseen for the movement of people but may also apply
in relation to mutual recognition and other principles of JHA policies.68 In its monitoring report on the state
of preparedness for EU membership of Bulgaria and Romania the Commission has formulated some
criticism with regard to their respective justice systems.69 Safeguarding JHA measures from the date of
accession, however, have not been proposed by the Commission. Instead a reporting system was instigated
with a first report due by 31 March 2007. In some Member States, however, eg in Germany, there were
parliamentary discussions dealing with the question if the Government should be oYcially asked to
implement and notify JHA safeguarding measures from the date of accession.70 Such developments
highlight again that mutual trust cannot be imposed. It must grow, instead, relying on tangible facts and
shared fundamental principles and values. It is furthermore a strong argument for agreeing on common
binding principles in JHA issues within the EU instead of trying to cover existing disparities by relying on
the principle of mutual recognition.

Elspeth Guild
Florian Geyer

15 November 2006

3. Memorandum submitted by the Criminal Bar Association of the Bar Council of England and Wales

The Bar Council was delighted to be invited to meet with the House of Commons Home AVairs
Committee on the occasion of its recent visit to Brussels as part of its on-going inquiry into JHA issues at EU
level. We now have pleasure in submitting written representations for your consideration. We have taken the
opportunity to provide a short description of several key concepts that feature in JHA policy making, in
order to put our representations in context.

We would of course be happy to provide any further input or assistance that the Committee would find
helpful, on this or future work.

Part I Definition of Terms and General Considerations

“Mutual recognition”

1. The concept of mutual recognition is one of the cornerstones of judicial and law enforcement
cooperation between EU Member States. It has been explicitly accepted as the appropriate basis on which
to progress this cooperation in all JHA work programmes adopted by the Commission under the direction
of the European Council over the past seven years. The reason for this is precisely that this principle provides
the basis upon which the Member States can retain autonomy over their criminal law systems, safe in the
knowledge that judgments and decisions derived therefrom will be recognised (and as necessary, enforced)
by another. That is to say:

(a) That such decisions are made in accordance with the due and proper application of legal principles
as they exist in the Member State where the judgment/decision was made.

(b) That there is confidence and trust that the judgment/decision was made by a legislative/legal
process that is fair and meets at the least the minimum standards laid down by the ECHR and
other international instruments.

(c) That the judgment/decision will be enforced as if it had been made by the executing Member State.

2. The concept of mutual recognition is forged out of the principle of the comity of nations, and (within
reasonable limits) the right to self-determination. It is not to be equated with “harmonisation” or
“approximation” of rules, on which, see below.

68 Article 38 Act concerning the conditions of accession of the Republic of Bulgaria and Romania and the adjustments to the
treaties on which the European Union is founded, OJ L 157, 21.6.2005, p 203.

69 Commission communication, COM (2006) 549 final, 26.9.2006, p 9.
70 Deutscher Bundestag, Antrag der Fraktionen der CDU/CSU, SPD, FDP und Buendnis90/DIE GRUENEN “EU-Beitritt

Bulgariens und Rumaeniens zum Erfolg fuehren”, Drucksache 16/3090, 25.10.2006; Deutscher Bundestag—16. Wahlperiode—
60. Sitzung, Berlin, Donnerstag, den 26. Oktober 2006. Plenarprotokoll 16/60, p 5850–5867.
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“Harmonisation” and “Approximation”

3. It is sometimes said that those two expressions mean slightly diVerent things although they tend to be
used interchangeably.

4. “Harmonisation” does not necessarily mean that rules are mirrored exactly across all Member States.
Harmonisation might have this eVect, but it is more likely that the laws of Member States will broadly
correspond but they will not be identical. The UK Misuse of Drugs Act 1971 is a good example of
harmonisation of laws on a global scale. It is in this sense that there is harmony (ie the absence of discord)
but a unified set of rules need not exist.

5. The word “harmonisation” is liable to mislead and for that reason we prefer to speak of
“approximation” of rules. It is sometimes said that “approximation” is a process that falls short of achieving
“harmonisation”.

“Practical cooperation”

6. The expression “practical cooperation” appears in a number of documents that pertain to JHA issues,
but it is not an expression that has a formal definition. One would hope that all cooperation is “practical” ie
that action taken will be constructive and serve a useful purpose. It is assumed that the expression “practical
cooperation” embraces both formal71 and informal arrangements (vertical and horizontal). Formal
arrangements are those that are specifically catered for in legislation, whereas informal, or voluntary,
arrangements are not. The disadvantages of the latter include lack of transparency, accountability, and legal
authority.

7. The Commission StaV Working Document on Strengthening Practical Cooperation in relation to the
Common European Asylum System [SEC(2006) 189; 17.2.06]72 usefully illustrates action that states might
take to improve cooperation, for example:

(a) Formulating an action plan,

(b) Analysis and evaluation of existing legislation,

(c) Cost/benefit/merit analysis of various systems for dealing with a particular issue,

(d) Organising Expert Groups and Workshops [training, quality, best practices],

(e) Information sharing by creating a “common portal” [an entry point for information],

(f) Formulating common guidelines,

(g) Address transparency, training, data protection, etc,

(h) Provision of translation services,

(i) Setting up a network of Member State liaison oYcers/contacts.

“Organised crime”

8. This expression is widely used—but why? “Serious crime”, “cross border crime” are more precise and
more readily understood. Much serious crime (eg robbery) is not organised, and may be committed by
persons acting alone or in small groups. A less serious oVence (eg burglary) may have serious eVects. The
processes of investigating, prosecuting, and sentencing might be improved were information that is held in
a foreign jurisdiction made available to the Member State where the oVending conduct took place.

Appetite for harmonisation

9. The UK is not alone in wishing to preserve rules, customs and traditions that it cherishes: every
Member State is similarly minded.

10. There is no evidence of a popular appetite for harmonisation greater than is necessary to provide
security, freedom and justice to citizens of the EU. Accordingly, the harmonisation of rules within a given
area of law is palatable (or at least tolerable) where there is a demonstrable need to act, rather than the
pursuit of visionary goals. Professor John Spencer QC has advanced a reasonable and powerful argument
for the construction of a single European prosecution system,73 but we do not detect popular appetite in the

71 Note the terms of the proposed “Prüm Convention”, and see the speech of Minister Hirsch Ballin, Federal Minister for the
Interior of the Republic of Austria, State Secretary for the Interior of the Federal Republic of Germany, at the Prum Seminar,
16 November 2006.

72 And see Informal JHA Ministerial Meeting, Tampere, 20–22 September 2006: “Next Steps in the Development of the Common
European Asylum System”. See also “Combating Terrorism and Organised Crime” [same meeting].

73 See [2003] 4 Archbold News, 5. “EU Criminal law—turning fantasy into fact?” Professor Spencer wrote: “In principle, a
properly constructed single European prosecution system might well provide better safeguards for defendants accused of
trans-border crimes than a ‘horizontal’ system made up of a patchwork of independent national systems, held together by a
principle that each one recognises and enforces its neighbours’ rulings and procedural steps. Not only is it possible for
defendants to vanish down the cracks that exist between diVerent national systems; the same thing can happen to
defendants’ rights.”
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United Kingdom for it (doubts remain about the merits of such a system). We also see force in the criticism
that “too much EU criminal law policy is simply a quick and sporadic reaction to specific events” which are
then applied to other areas of law without adequate reflection.74

Whether further harmonisation is desirable

11. Whether harmonisation is desirable depends on what is at stake. In our view, there is no realistic
prospect of a European Criminal Code. Developments are likely to be piecemeal and confined to areas where
harmonisation is needed, and where cooperation between agencies is unlikely to be eVective, or where
existing arrangements have not been as successful as hoped.

12. Whilst we do not (at this stage) suggest areas where harmonisation might be beneficial, we recognise
that some problems would be more readily resolved by harmonising rules that produce conflicts or tensions,
or which otherwise make the desired practical cooperation and mutual recognition between Member States
unworkable (for example, problems associated with ne bis in idem; or determining the appropriate trial
venue for those accused of cross-border crime, or even, in the longer term, more sensitive matters of public
policy such as the minimum age of criminal responsibility).

Harmonisation and mutual recognition—linked?

13. There exists much commentary concerning this subject. We think that it is suYcient to refute the
notion that the concepts of harmonisation and mutual recognition are inextricably bound together or
linked. There might be circumstances in which state A recognises a decision made in state B that operates
(unlike state A) an inquisitorial system of justice, and whose substantive law describes the underlying oVence
in terms markedly diVerent from those in State A. For example, the UK not only meets its obligations under
the two Money Laundering Directives currently in force, but it has gone further and reduced the threshold
of mens rea from that stated in the Directives.75 Harmonisation would not necessarily remove all of the
problems associated with mutual recognition because local diVerences are likely to remain.

14. That said, we are of the opinion that, for Mutual Recognition to achieve its full potential, some degree
of harmonisation of the concepts on which it rests, at least as regards cross-border cases, is inevitable.
Mutual recognition is based on mutual trust, and that trust is enhanced where there is greater understanding
of, and agreement on, underlying concepts. Indeed, there already exist examples of this on the statute books,
most notably the European Arrest Warrant, which applies to 32 oVences the definitions of which have been
approximated for this purpose.

15. We would stress that, in accepting that some approximation of laws may be necessary to facilitate the
application of Mutual Recognition measures, we are not thereby conceding that that approximation should
also apply to purely domestic matters, although inevitably that line will become increasingly blurred. We
consider that that approximation must first and foremost be proportionate to, and be based on,
demonstrable need, aimed at furthering the EU’s area of freedom, security and justice.

16. We are mindful of Art 29 TEU (as amended by the Nice Treaty) which provides:

“Without prejudice to the powers of the European Community, the Union’s objective shall be to
provide citizens with a high level of safety within an area of freedom, security and justice by
developing common action among the Member States in the fields of police and judicial
cooperation in criminal matters and by preventing and combating racism and xenophobia.

That objective shall be achieved by preventing and combating crime, organised or otherwise, in
particular terrorism, traYcking in persons and oVences against children, illicit drug traYcking and
illicit arms traYcking, corruption and fraud, through:

— closer cooperation between police forces, customs authorities and other competent
authorities in the Member States, both directly and through the European Police OYce
(Europol), in accordance with the provisions of Articles 30 and 32,

— closer cooperation between judicial and other competent authorities of the Member States
including

— cooperation through the European Judicial Cooperation Unit (“Eurojust”), in accordance
with the provisions of Articles 31 and 32,

— approximation, where necessary, of rules on criminal matters in the Member States, in
accordance with the provisions of Article 31(e).”

74 See “The Spread of EU Criminal Law”, Nicola Padfield and Katja Sugman, [2006] 7 Archbold News, page 5.
75 Proceeds of Crime Act 2002; sections 327–333.
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17. Art. 31 of that Treaty provides [emphasis supplied]:

“1. Common action on judicial cooperation in criminal matters shall include:

(a) facilitating and accelerating cooperation between competent ministries and judicial or equivalent
authorities of the Member States, including, where appropriate, cooperation through Eurojust,
in relation to proceedings and the enforcement of decisions;

(b) facilitating extradition between Member States;

(c) ensuring compatibility in rules applicable in the Member States, as may be necessary to
improve such cooperation;

(d) preventing conflicts of jurisdiction between Member States;

(e) progressively adopting measures establishing minimum rules relating to the constituent elements
of criminal acts and to penalties in the fields of organised crime, terrorism and illicit drug
traYcking.”

18. The reference to “decisions” in Art 31.1(a) appears wide enough to encompass many decisions,
including acquittals, and decisions that concern pre-trial and post-trial matters.

19. Although there is an argument for saying that Article 31.1(e) is limited to the harmonisation of
penalties,76 we suggest that that (e) includes the constituent elements of oVences.

Part II Responses to Inquiry Questions

I. Developing Practical Cooperation

20. Q.1: What benefits have accrued so far from practical co-operation between law enforcement and judicial
authorities?

Consideration should be given to the disadvantages of practical cooperation and not just its benefits.

BENEFITS:

— Improved evidence gathering by law enforcement agencies;

— More eVective investigations (investigations are more thorough);

— Enhanced prospect of tackling crime including cross-border crime;

— Improved/enhanced intelligence held by/shared between agencies;

— More eVective prosecutions or other forms of case disposal (civil/regulatory options).

DISADVANTAGES

— Lack of regulation/unclear legal base;

— Lack of transparency—where are the protocols/agreements to be found by persons outside of the
agencies involved?

— Potential lack of safeguards for persons aVected by state actions in respect of systems that are
designed to promote cooperation between agencies/states;

— Lack of accountability; therefore lack of independent scrutiny to critically examine eVectiveness
and to determine whether and where there is room for improvement;

— Lack of eVectiveness—given absence of harmonisation or approximation of rules.

21. Q.2: What are the lessons of practical co-operation for European policy and legislation?

Achieving cooperation brings into sharp relief the diVerences that exist in the constitutional, legislative,
and legal processes of Member States. Cultural diVerences must be kept in mind. Those diVerences tend to
define the limit of practical co-operation. Advancing or improving the way things are done is achievable
only where there is consensus. The upshot is that practical cooperation between States is liable to be patchy.
There might be greater cooperation between some Member States than others, resulting in an imbalance in
the way things are done across the EU (eg money laundering agreements have historically been diYcult to
obtain in the same terms across the EU). Enlargement to 25 Member States (soon to be 27) has increased
the problem: greater variations of systems and rules etc. However, practical co-operation can also take the

76 See Steve Peers, “EU and Home AVairs Law”, Longman (2000) page 184.
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lead in shaping European policy and legislation. In its November 2006 Report to the Council on the review
of the Hague Programme, the Finnish Presidency of the EU expresses concern that little or no progress has
been made to implement some areas of The Hague Programme.77

22. Q.3: How eVective is Eurojust in spreading best practice?

There has been much praise for Eurojust in achieving greater cooperation, oVering advice and assistance,
and mediating. There are concerns about transparency, accountability, and ensuring that the interests of
third parties, suspects and defendants are protected.

23. Q.4: In which areas does the UK government want to advance more practical co-operation measures?

[Not applicable].

24. Q.5: What benefits does the government see from practical co-operation over legislative solutions?

[Not applicable].

25. Q.6: What should be the role of Europol, Interpol and Eurojust in facilitating practical co-operation?

The position of suspects, defendants and third parties aVected by state action ought to be considered. The
UK has been ready and quick to press for action in connection with law-enforcement, but its response to
EU initiatives regarding procedural safeguards for suspects and defendants, has been disappointing and,
frankly, inexplicable on the merits.

II. Mutual recognition: development of minimum standards

26. Q.1: In which areas is mutual recognition currently employed (for example recognition of judicial
judgements in other member states)?

See Appendix “A”.

27. Q.2: How has the principle, including minimum standards and protocols, worked in these areas?

Our response to this question is founded largely on anecdotal accounts but, subject to that caveat, our
information is that the EAW has proved successful in bringing persons within the jurisdiction of the United
Kingdom. That said, there remain some concerns about the process [eg issues concerning dual criminality].
We echo the remarks of Nicola Padfield that “a policy of ‘minimum rules’ is clearly dangerous for the long
term guarantee of individual rights”.78

28. Q.3: Is it an eVective approach, including in terms of cost?

The word “harmonisation” is often misunderstood—there is a need for clarity and wider awareness about
what is meant by “harmonisation” (see above under definitions). The word does not mean the creation of
rules that mirror each other (“carbon copies”). Harmony imports recognition that rules might be similar
in nature (as between legal systems) but that diVerences exist. However, the rules broadly correspond and
diVerences do not constitute impediments to mutual cooperation and/or enforcement of judgments/orders.
As stated in Part I above, for these reasons we prefer to use the word “approximation”.

29. Q.4: What are the limitations of mutual recognition as a cornerstone of co-operation, for example in cases
such as the European Arrest Warrant where there are controversies over dual criminality?

We have briefly addressed this issue in our introductory remarks.

77 “The Presidency notes that discussions in the Council have showed it is proving diYcult to move forward in the EU in areas
such as mutual recognition in criminal matters and police cooperation. Agreement on the Commission proposal for a
European evidence warrant was reached only after extremely lengthy negotiations. No progress has been made either in the
last three years on basic minimum standards for procedural rights applicable throughout the EU. Discussions on a text
providing for defining and condemning in the same way throughout Europe oVences of racism and xenophobia are equally
blocked for almost two years. Finally, discussions have not progressed on a Commission proposal intended to authorise
further cross-border investigation and prosecution.” [Report on the Review of The Hague Programme, JAI 650, para 13]

78 See “The Spread of EU Criminal Law”, Nicola Padfield and Katja Sugman, [2006] 7 Archbold News, at p 7.
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30. Q.5: What have been the successes, and how might these be built on?

We have briefly discussed possible options in our remarks concerning “practical cooperation” (above).

31. Q.6: What is the UK government’s position on mutual recognition as opposed to practical co-operation?

[Not applicable]

III. Current progress in and appetite for harmonising the criminal justice system

32. Q.1: How do proposals for harmonisation of criminal law across member states substantially diVer from
mutual recognition?

See above.

33. Q.2: What are the implications for the UK in harmonising criminal law and systems?

— An alignment of definitions of criminal conduct (the old chestnuts are abortion and euthanasia—
are they murder?).

— Determining what conduct is to be criminalised (this is happening anyway—eg environmental law
(though we note that this development is under the Community Pillar)—but the eYcacy of
criminal sanctions is very much open to question in academic and legal circles. We, in the United
Kingdom, have barely used the criminal sanctions for breach of copyright although they have been
available by statute for 10 years now. Breach of copyright is seen as a low priority by the CPS in
terms of resources, and essentially a civil dispute).

— The imposition of maximum and minimum sentences for a variety of crimes—hence losing judicial
discretion (ironic, given the recent changes in the US where the Federal Sentencing Guidelines
which imposed a straitjacket on sentencing have now been judged unconstitutional).

— Legislating a requirement to impose pre-trial custody for some oVences; or equally accepting a
prohibition on pre-trial custody for more minor oVences. For example, some countries in the EU
forbid pre-trial custody where the oVence carries up to a maximum of 12 months imprisonment.

— Legislating the rationalisation of the minimum age of criminal responsibility—currently the age
varies from seven (Ireland) to 17 (Portugal).

— The introduction of Roman law principles of investigation (Investigating Magistrate) and
evidence (eg all hearsay is admissible—its status only goes to weight). However, the domestic rules
relating to hearsay evidence have been extensively revised by Part 11, Chapter 2 of the Criminal
Justice Act 2003: and see the case of R v Silcock and Levin [2004] EWCA Crim 408, in the context
of confiscation proceedings (such proceedings, following conviction, are criminal in nature but
aspects of civil procedure apply to them).79

— Wholesale changes to rules of evidence and to rules of procedure including the presumption of
innocence.

— The introduction of a standard definition of ne bis in idem—we have an oVence-based test; on the
whole Europe (and the ECJ) favours a conduct-based test: and see Gozutok and Brugge (2003)
ECRI5689, Miraglia [C-69/03]], Gasparini [C-467/04], Bouwens [C-272/05], Kretzinger [C-288/05],
and more recently Van Esbroeck [C-436/04; 9th March 2006].80

— The introduction of a unified test of jurisdiction over criminal matters—particularly complicated
in cross-border oVences. The Commission’s current Green Paper suggests inter alia, the
establishment of a new EU body to choose the jurisdiction of trial where two or more countries
are unable to agree. Such a choice would of necessity not only require one state (which may be

79 The court is entitled to receive evidence and information relevant to determinations the court is empowered to make under
confiscation legislation: the weight of an item of information is a matter for the court.

80 In Van Esbroeck, the ECJ made two important rulings on matters of principle:
1. “the ne bis in idem principle, enshrined in Article 54 of the Convention implementating the Schengen Agreement of 14 June
1985 between the Governments of the States of the Benelux Economic Union, the Federal Republic of Germany and the
French Republic on the gradual abolition of checks at their common borders, signed on 19 June 1990 in Schengen, must be
applied to criminal proceedings brought in a Contracting State for acts for which a person has already been convicted in
another Contracting State even though the Convention was not yet in force in the latter State at the time at which that person
was convicted, in so far as the Convention was in force in the Contracting States in question at the time of the assessment, by
the court before which the second proceedings were brought, of the conditions of applicability of the ne bis in idem principle.”
2. “Article 54 of the Convention must be interpreted as meaning that the relevant criterion for the purposes of the application
of that article is identify of the material acts, as understood as the existence of a set of facts which are inextricably linked
together, irrespective of the legal classification given to them or the legal interest protected;”
Accordingly on the facts in that case, the Court ruled that: “punishable acts consisting of exporting and importing the same
narcotic drugs and which are prosecuted in diVerent Contracting States to the Convention are, in principle, to be regarded
as ‘the same acts’ for the purposes of Article 54, the definitice assessment in that respect being the task of the competent
national courts”.
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short of resources, or have low human rights priorities) to prosecute; but also forbid the second
state from prosecuting—thus impinging on sovereignty. Such a body ought not to be established
without addressing its legal status, its independence, and its accountability.

— Legislating minimum defence safeguards (that should not be too much problem for us, but may
indeed be very diYcult for accession states with small budgets).

34. Q.3: Would particular areas benefit from harmonisation on issues such as migration, serious crime cases
and terrorism, rather than practical co-operation or mutual recognition?

We have briefly addressed these questions in our introductory remarks and observations. We are willing
to elaborate if required to do so, and would welcome being consulted on a case-by-case basis as relevant
proposals arise.

IV. Process of decision-making on JHA issues at EU level

35. Q.1: What implications might use of the passerelle have for the UK’s legal and judicial systems?

Enlargement of the EU to 25 Member States (soon to be 27) has reduced the likelihood of reaching
unanimity in relation to third pillar measures. On many files, most notably the proposal on procedural
safeguards, this has already resulted in progress becoming snail-like or non-existent. There is also the risk
that States that have the weakest systems and processes, or those with a political axe to grind in a particular
field, can and do control the EU mechanism by which decisions are made.

We tentatively suggest that were a serious division of opinion to emerge with regards to a matter of
considerable importance to a number of Member States, that some of those states might be tempted to “go
it alone”. This has happened before: the origins of JHA began with informal cooperation on foreign policy
in 1970 under the rubric of “European Political Cooperation”, and we foresee this as a possibility in the
future, if progress is not made. As for the legal base on which that might happen, what is to stop some States
forming a joint action group and enacting corresponding domestic laws thereby forcing the pace of change?

Indeed, some would say this fragmentation is already starting: The Prüm Convention exists between the
Kingdom of Belgium, the Federal Republic of Germany, the Kingdom of Spain, the French Republic, the
Grand Duchy of Luxembourg, the Kingdom of the Netherlands and the Republic of Austria. The
Convention was signed by the contracting parties in Prüm (Germany) on 27 May 2005 and describes itself
as stepping up cross-border cooperation, particularly in combating terrorism, cross-border crime and illegal
migration. Minister Ballin described the purpose of the Convention as follows [16 November 2006;
emphasis added]:

“The Prüm Convention is viewed by the Member States now participating as a pilot for
cooperation, particularly in relation to the exchange of information, in preparation for European
Union legislation in this area. The convention fits within the context and the objectives of the ‘Hague
Programme’ in the sense that it provides a foundation for the further elaboration of the principle
of availability laid down in the programme. The convention stipulates that no later than three
years after it enters into eVect, on the basis of an assessment of the experience gained during its
implementation, a legislative proposal must be submitted with the aim of introducing the
regulations of the convention into the legal framework of the European Union. In the meantime,
the convention is in principle open to the participation of other Member States of the European
Union.
The Prüm Convention does not represent a panacea in the field of judicial cooperation in Europe. It
does however provide a clear direction of solution for challenges with which we are faced at EU level.”

If the UK is committed to enhancing cooperation in this field, then many of the measures proposed or
envisaged (see Annex below) must be seen as advantageous for all. That being the case, the current Treaty
arrangements are not ideal, and the Bar would tentatively support some easing of the decision-making
process. However, we consider that activating the passerelle as set out in Article 42 TEU is the worst solution
currently on the table. That is because it envisages the various Treaty changes, including the move from
intergovernmental to Community measures; a switch from unanimity to QMV; no Member State right of
initiative, without providing for any “compensatory factors” as built into the Constitutional Treaty and
subject to safeguards of the type referred to in our answer to Q.2 below.

36. Q.2: What alternative action might improve decision-making? [see above]

Again, tentatively, we would favour either the re-tabling of the relevant parts of the Constitutional Treaty,
or the activation of the passarelle, BUT WITH various safeguards added on eg the emergency brake
procedure; shared right of initiative etc. However, we would wish to be consulted by HMG on the legal and
practical implications of any such proposals as and when they are put on the table.
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37. Q.3: How can transparency and accountability at European level best be extended?

In our experience, there is now much greater transparency than hitherto. The Commission and other
institutions of the EU must be given the credit that is due to them for improving transparency. The Internet
has clearly assisted, but this tool depends on all relevant information and documents being put into the
public domain. A number of NGO’s also act as “watch dogs”. The Commission has also held numerous
Experts’ meetings on many matters relating to the criminal law, and it has produced many working papers
that are of a high standard. In recent times however, those experts meetings have increasingly become
platforms for Member States to make their political positions clear, sometimes at a cost to substantive
debate and progress. That said, we understand that the Commission is alive to this problem, and intends to
organise more practitioner-level workshops in the future, in tandem with the wider “experts” meetings. We
consider it essential that EU policy in this field is informed by expertise from the “coal face” including from
practitioners such as ourselves, as well as by academic research and government policies.

V. Internal agreements between member states acting outside the framework of the EU

38. We have touched on this issue but this is a matter largely outside our competence.

VI. Current Developments

39. We confine our remarks to Q.3: What are the implications of enlargement for JHA issues, including the
impact of labour migration and confidence in new member states’ justice systems?

Enlargement, in the last few years, has been rapid and substantial. Twenty-five Member States must now
strive to be unanimous—no mean feat. But the EU must now cater for many more legal and legislative
systems: the range of standards, and diVerences between systems, is now very much greater than it was a
few years ago. Meetings are necessarily large, but time consuming. As mentioned above, there have been
anecdotal reports that the eVectiveness of some expert meetings has diminished due to their size and lack of
time to hear from NGO’s. However, aside from the plans the Commission has to remedy this, it is arguable
that the submission of carefully reasoned written representations is another way forward.

DiVerences in the legal systems of Member States, and diVerent standards that exist across jurisdictions,
must not be minimised. Mutual recognition is rooted in confidence, and agreement to harmonise rules is
only achievable where there is confidence that rules applied in one jurisdiction will be applied in a
corresponding fashion elsewhere. Lack of confidence undermines cooperation, and this can only profit
criminals. The temptation to set standards at levels that enable states to reach consensus is to be resisted in
order to avoid a downward spiral that leads to a set of irreducible minimum standards. It is with this in
mind that the CBA is disappointed that the work of the EU to secure a meaningful Framework Decision
on procedural safeguards for suspects and defendants has not received the support it merits from
Member States.

That failure is all the more disappointing when seen in the light of the enthusiasm with which most
Member States pursue agreement on measures in equally vital, but more populist, fields such as the fight
against terrorism. It is our view that, to create a meaningful area of justice, freedom and security, the one
cannot exist without the other.

Appendix A

Framework Decisions and Decisions Relating to Justice and Home Affairs Matters81

— 1–2/09/2006. General approach adopted by the Council—“General approach on the proposal for
a Framework Decision on the [European Evidence Warrant]”.82

— 21/11/2005. Council Decision 2005/876/JHA on the exchange of information extracted from the
criminal record. OYcial Journal L 322, 09/12/2005 p 0033–0037.

— 20/9/2005. Council Decision of 20 September 2005 (2005/681/JHA) establishing the European
Police College.

— 24/02/2005. Council Framework Decision 2005/214/JHA of 24 February 2005 on the application
of the principle of mutual recognition to financial penalties. OYcial Journal L 076, 22/03/2005
p 0016–0030.

— 24/02/2005. Council Framework Decision 2005/222/JHA of 24 February 2005 on attacks against
information systems. OYcial Journal L 069, 16/03/2005 p 0067–0071.

— 24/02/2005. Council Framework Decision 2005/212/JHA of 24 February 2005 on Confiscation of
Crime-Related Proceeds, Instrumentalities and Property. OYcial Journal L 068, 15/03/2005
p 0049–0051.

81 Compiling this list has not been straightforward. The list does not pretend to be definitive.
82 And see the proposal, 10 July 2006; COPEN 74.
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— 22/12/2003. Council Framework Decision of 22 December 2003 (2004/68/JHA) on combating the
sexual exploitation of children and child pornography, OYcial Journal L 013, 20/01/2004
p 0044–0048.

— 22/07/2003. Council Framework Decision 2003/568/JHA of 22 July 2003 on combating corruption
in the private sector, OYcial Journal L 192, 31/7/2003 p 0054–0056.

— 22/07/2003. Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution
in the European Union of orders freezing property or evidence, OYcial Journal, L 196, 2003
p 0045–0055.

— 18/06/2003. Council Decision 2003/659/JHA of 18 June 2003 amending Decision 2002/187/JHA
setting up Eurojust with a view to reinforcing the fight against serious crime, OYcial Journal L
245, 29/09/2003 p 0044–0046.

— 06/06/2003. Council Decision 2003/516/EC of 6 June 2003 concerning the signature of the
Agreements between the European Union and the United States of America on extradition and
mutual legal assistance in criminal matters, OYcial Journal, L 181, 19/07/2003 p 0025–0026.

— 27/01/2003. Council Framework Decision 2003/80/JHA of 27 January 2003 on the protection of
the environment through criminal law, OYcial Journal L 29, 05/02/2003 p 0055–0058.

— 08/05/2003. Council Decision 2003/355/JHA of 8 May 2003 on the investigation and prosecution
of genocide, crimes against humanity and war crimes. OYcial Journal L 118 14/05/2003
p 0012–0014.

— 19/12/2002. Council Decision (2003/48/JHA) on the implementation of specific measures for police
and judicial cooperation to combat terrorism in accordance with Article 4 of Common Position
2001/931/CFSP. OYcial Journal L 16 22/01/2003 p 0068–0070.

— 28/11/02. Council Framework Decision (and Council Directive 2002/90/EC) on the strengthening
of the penal framework to prevent the facilitation of unauthorised entry, transit and residence.

— 19/7/2002. Council Framework Decision (2002/629/JHA) on combating traYcking in human
beings.

— 18/07/2002. 32002F0584. 2002/584/JHA: Council Framework Decision of 13 June 2002 on the
European arrest warrant and the surrender procedures between Member States—Statements
made by certain Member States on the adoption of the Framework Decision. OYcial Journal L
190, 18/07/2002 p 0001–0020.

— 26/06/2002. Council Decision of 13 June 2002 (2002/494/JHA) setting up a European network of
contact points in respect of persons responsible for genocide, crimes against humanity and war
crimes. OYcial Journal L 167, 26/06/2002 p 0001–0002.

— 13/06/2002. Council Framework Decision of 13 June 2002 on combating terrorism. OYcial
Journal L 164 , 22/06/2002 p 0003–0007.

— 06/03/2002. Council Decision of 28 February 2002 (2002/187/JHA) setting up Eurojust with a view
to reinforcing the fight against serious crime. OYcial Journal L 063, 06/03/2002 p 0001–0013.

— 05/07/2001. Council Framework Decision of 26 June 2001 (2001/500/JHA) on money laundering,
the identification, tracing, freezing, seizing and confiscation of instrumentalities and the proceeds
of crime. OYcial Journal L 182 , 05/07/2001 p 0001–0002.

— 02/06/2001. Council Framework Decision of 28 May 2001 (2001/413/JHA) combating fraud and
counterfeiting of non-cash means of payment. OYcial Journal L 149, 02/06/2001 p 0001–0004.

— 22/03/2001. Council Framework Decision of 15 March 2001 (2001/220/JHA) on the standing of
victims in criminal proceedings. OYcial Journal L 082, 22/03/2001 p 0001–0004.

— 14/06/2000. Council framework Decision of 29 May 2000 on increasing protection by criminal
penalties and other sanctions against counterfeiting in connection with the introduction of the
euro. OYcial Journal L 140, 14/06/2000 p 0001–0003.

Proposals

— 29/08/2006. COM(2006) 468 final. Proposal for a Council framework Decision on the European
supervision order in pre-trial procedures between Member States of the European Union. [SEC
(2006) 1080]

— 29/08/2006. SEC(2006) 1079 Commission StaV Working Document Accompanying document to
the Proposal for a Council Framework Decision on the European supervision order in pre-trial
procedures between Member States of the European Union: Impact Assessment.

— 22/12/2005. COM(2005) 690 final. Proposal for a Council framework Decision on the organisation
and content of the exchange of information extracted from criminal records between Member States

— 17/03/2005. COM(2005) 91 final. Proposal for a Council Framework decision on taking into
account of convictions in the Member States of the EU in the course of new criminal proceedings
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— 13/10/2004. COM(2004) 664 final. Proposal for a Council Decision on the exchange of information
extracted from the criminal record.

— 28/04/2004. COM (2004) 328 final—CNS 2004/0113. Proposal for a Council framework decision
on certain procedural rights in criminal proceedings throughout the European Union.

— 14/11/2003. COM (2003) 688.(01). Proposal for a COUNCIL FRAMEWORK DECISION on the
European Evidence Warrant for obtaining objects, documents and data for use in proceedings in
criminal matters.

Evanna Fruithof
Rudi Fortson

22 December 2006

4. Memorandum submitted by Eurojust

1. The Current State of Progress in Developing Practical Co-operation Between Member States
in the JHA Field, and Future Options in this Area

(a) What benefits have accrued so far from practical co-operation between law enforcement and judicial
authorities? What are the lessons of practical co-operation for European policy and legislation, and how
eVective is Eurojust in spreading best practice?

A(a) The European Union currently has 27 Member States, each with its own criminal justice system.
With the distinct legal systems of England and Wales, Scotland, Northern Ireland and Gibraltar the EU
justice environment includes 30 diVerent legal systems where the investigation and prosecution of crimes
remain a national responsibility. The increasing number of cross border criminal cases over the past 10 years
has required those responsible for investigation and prosecution within these systems to work together to
ensure that criminals operating trans-nationally are investigated and prosecuted eVectively and that the
proceeds of their crimes are confiscated. Eurojust’s Annual Reports, published each year since the
organisation came into existence in 2002, give specific examples of cases where it has facilitated practical co-
operation and eVective co-ordination between the investigating and prosecuting authorities in the member
states. Case referrals to Eurojust have increased by at least 25% each year since 2002. About 200 cases were
referred to Eurojust in 2002 and in 2006 the figure increased to over 770. Co-ordination of these cases has
resulted in a series of linked arrests, the disruption of transborder criminal networks and provision of
assistance in cases which otherwise were unlikely to have been resolved eVectively or at all.

Since its establishment Eurojust has regularly brought together practitioners dealing with specialized
areas of cross border crime in each of the EU’s distinct legal systems and in a variety of roles, including police
oYcers, customs oYcers, investigating judges, magistrates and prosecutors. Building trust and confidence
across the contrasting legal systems in the EU is a key part of arranging eVective co-operation where the
powers, names, methods, rules, procedures and systems themselves are often hugely diVerent. Linguistic
barriers can also hamper eVective co-operation. Our multilingual team and interpretation facilities help
practitioners counter this diYculty. We have held meetings for specialist investigators and prosecutors on
terrorism, drug traYcking, human traYcking and illegal immigration, fraud and money laundering, and
VAT Carousel fraud. We also hold regular meetings with investigators and prosecutors to exchange
information in individual cases, to prepare formal requests for assistance in obtaining evidence and to
arrange co-ordinated action in several member states, for example to search premises, to freeze bank
accounts or assets, to make arrests etc.

Delegates attending these meetings often share their methodology and approach. There are undoubtedly
benefits gained in such open attitudes. However circulating best practice is not often practicable as the
diVerent legal systems can require completely diVerent approaches. [While practices from other member
states can be interesting they cannot always be implemented or introduced into other legal systems.]
Nonetheless Eurojust [accepts] that in the future, after delivering on its core business of improving the
eVectiveness of co-operation and co-ordination, seeking to identify and promulgate useful ideas and
practices could be beneficial for practitioners in all member states.

As part of the exchange of information and ideas Eurojust has hosted a series of meetings following
significant cases. For example issues around the Madrid terrorist bombings in 2004 were explained to
specialist terrorism prosecutors and investigators from across Europe who attended a presentation made by
the Spanish investigating judge leading that enquiry. Similar presentations were made by the Head of the
Anti-Terrorist Branch from New Scotland Yard following the London bombings in 2005 and after the
arrests made in England in 2006.
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(b) In which areas does the UK government want to advance more practical co-operation measures? What
benefits does the government see from practical co-operation over legislative solutions?

A(b) These questions are for the UK government.

(c) What should be the role of Europol, Interpol and Eurojust in facilitating practical co-operation?

A(c) Europol and Eurojust should work closely together to facilitate the action of the law enforcement,
prosecutorial and judicial authorities in the member states, and elsewhere, to help them deal eVectively with
serious cross border crime. Europol and Eurojust should help to bring together the police and legal
authorities in the member states so that all available information is available for Europol to analyse and to
use and so that Eurojust can, if needed, use its powers to request national authorities in member states to
investigate and/or prosecute, to co-ordinate activity, to work in Joint Investigation Teams, and otherwise
act when they are reluctant to do so.

Close co-operation between Eurojust and Europol in the EU arena is vital to ensure all investigators and
prosecutors are able to draw on the synergies from both organisations. A formal co-operation agreement
between Eurojust and Europol was signed in June 2004 to provide a framework for this essential
collaboration. The implementation of this agreement should be reviewed [with a view to improvement] in
the next 18 months.

The national desks within both organisations work closely together. The United Kingdom’s teams at
Eurojust and Europol were the first amongst all member states to sign a memorandum of understanding to
develop closer and more practical working arrangements. This example has been followed by a number of
other member states. In the future Eurojust and Europol should be located, if not in the same premises, in
close proximity to each other in The Hague.

2. The Current State of Progress in Mutual Recognition, Including the Development of Minimum
Standards, Across the EU, and Whether Further Steps in this Direction are Desirable

In which areas is mutual recognition currently employed (for example recognition of judicial judgements in
other member states)?

A. The European Commission or the Council Secretariat will be able to supply up to date information
on this subject but we understand that there are currently four Mutual Recognition instruments in force in
the EU. They are the European Arrest Warrant (EAW), agreed in July 2002; Freezing Orders for Property
and Evidence, agreed in August 2003; Recognition of Financial Penalties, agreed in February 2005;
Confiscation Orders agreed in October 2006.

Again the Commission or Council Secretariat will confirm but we understand that a range of other mutual
recognition instruments are currently being considered for proposal or under negotiation including:

— Taking into account convictions in new proceedings.

— Sentences imposed involving deprivation of liberty.

— Procedural rights.

— The European Evidence Warrant (EEW).

— Financial penalties on road traYc cases.

— Common disqualification measures.

— Making disqualification eVective throughout the EU.

— Settlement of conflicts of jurisdiction.

— Recognition of non-custodial pre-sentencing measures.

How has the principle, including minimum standards and protocols, worked in these areas? Is it an eVective
approach, including in terms of cost?

Each Mutual Recognition instrument is introduced by a Framework Decision of the Council. At present
such decisions can only be reached by unanimity. Once a Framework Decision is reached then it has to be
implemented in the national legislation of each of the EU member states. The quality of implementation is
a key factor in operational eVectiveness and the extent to which the co-operation envisaged under the
framework decision can be delivered in practice. The European Arrest Warrant has been extremely
successful during the time it has been in existence although its practical operation in some member states
has not been with out problems. The surrender of Mr Osman from Italy to England in a case relating to the
terrorist allegations in July 2005 is a high profile example of the successful operation of the EAW.
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What are the limitations of mutual recognition as a cornerstone of co-operation, for example in cases such as
the European Arrest Warrant where there are controversies over dual criminality? What have been the
successes, and how might these be built on?

A. The manner of implementation of a framework decision in the national law of member states is one
of the factors which can limit eVectiveness. Inconsistent implementation means that co-operation or co-
ordination based on these instruments may not be so quick, or so eVective, as when the implementation has
been consistent with the commitment agreed in the framework decision. It is a natural development to
consider linking key milestones in the criminal justice process and asking that those milestones: acts or
decisions, be recognised in other states. Movement between these milestones in each system will be disparate,
given the procedures and powers required to progress an investigation, including arrest, prosecution, trial
and sentencing, and the fact that these have been defined over centuries in each of the diVerent systems based
on diVerent national, social and legal cultures. These are limiting factors.

The deadlines for action and surrender introduced by the EAW have been very eVective in reducing the
time taken for suspects to be surrendered to requesting states. The implementation and eVectiveness of the
mutual recognition instruments should be evaluated and action should be taken to improve their
eVectiveness.

What is the UK government’s position on mutual recognition as opposed to practical co-operation?

A. This question is for the UK government.

The current state of progress in and appetite for harmonising criminal justice systems across the EU, and
whether further steps in this direction are desirable. How do proposals for harmonisation of criminal law across
member states substantially diVer from mutual recognition?

A. Harmonisation seeks to introduce changes which bring the practices and procedures in diVerent legal
systems, and so the legal systems themselves, closer to one another. For example setting parameters for
sentencing. Mutual recognition builds on key parts of the legal process: for example actions or decisions;
which are acknowledged, recognised and where necessary acted upon by those operating in another legal
systems.

What are the implications for the UK in harmonising criminal law and systems?

A. Harmonisation would bring more consistency within legal systems but depending on the type and
extent of harmonisation which is negotiated may impinge upon some of the principles and structures of the
United Kingdom’s common law systems. Harmonisation would in theory also help to ease co-operation and
co-ordination; in practice it is likely that even with a good deal of harmonisation, they will not become
suYciently compatible to remove all the problems encountered when seeking rapid and eVective co-
operation.

Would particular areas benefit from harmonisation on issues such as migration, serious crime cases and
terrorism, rather than practical co-operation or mutual recognition?

A. A combination of harmonisation in specific crime type areas with better practical co-operation and
improved mutual recognition would add further benefits for co-operation and co-ordination.

3. The Process of Decision-making on JHA Issues at EU Level: in Particular, the Extent to Which
Current Difficulties in Reaching Agreement Derive from “Third Pillar” Voting Procedure and
Might be Remedied by Implementation of the Passerelle Clauses in Previous Treaties

What implications might use of the passerelle have for the UK’s legal and judicial systems? What alternative
action might improve decision-making? How can transparency and accountability at European level best be
extended?

A. The “passerelle” could be a useful mechanism to improve action and accountability in judicial co-
operation in criminal matters; it could have a number of potentially beneficial eVects:

— Facilitation and acceleration of decision-making in the Council, through the use of qualified
majority voting, putting an end to the frequent deadlocks associated with decision-taking in
criminal matters.

— An increased level of harmonisation in the areas transferred in the first pillar. With qualified
majority voting, perhaps the diVerences in the Member States’ legal systems will no longer need
to be taken extensively into account in order to reach a compromise and so an agreement.

— An increased role for the European Parliament to be a co-decision maker, with the application of
co-decision, will respond to the European citizens’ criticism about the lack of involvement of the
European Parliament and the lack of accountability and scrutiny in the third pillar.
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— An enhanced role for the ECJ, by use of “enforcement action”, which is not currently available
under the third pillar, and which could prove crucial for the systematic enforcement of the
instruments adopted in these areas.

On the other hand using the “passerelle” would, immediately or ultimately, have far reaching
consequences for the Member States, such as:

— A loss of their right to propose the adoption of measures as this right would be given exclusively
to the Commission.

— In case of application of qualified majority voting within the Council, a loss of the Member States’
current “veto rights” in these areas.

The eVects of passarelle on decision making for the UK might be an obligation to legislate to implement
a Council Decision which might be very diYcult to incorporate into UK law or which might be at odds with
common law principles.

However one of the key success factors in relation to any third pillar decision making is not so much the
speed at which the decision is reached but rather, its operational eVectiveness which relies on the quality of
the implementation of a Council Decision into the national law of each member state. Where the decision
has been reached by unanimity there should be few problems and few inconsistencies in implementation. In
practice, even with unanimous decision making, implementation is not always consistent. However if
decisions are to be made by qualified majority voting, one wonders if the quality and consistency of the
implementation in national law will be so good in those member states who were in the minority when such
decisions are made.

Given that judicial co-operation in criminal matters remains a sensitive area for Member States it is
doubtful whether they will be ready to give up their right to propose the adoption of measures and to
renounce their veto right. Some Member States have already manifested strong opposition to the use of the
“passerelle” which shows the political sensitivity of this issue. Consequently it will be diYcult to reach the
required unanimity for the use of Article 42 TEU.

4. How significant is the recent trend towards internal agreements between groups of member states outside
the framework of the EU, for instance the Schengen countries, or the Prüm convention? To what extent is this
due to unanimity or diYculties in decision making? What are the implications for the UK and for EU
fragmentation?

A4. It is perhaps inevitable that in a structure of 27 countries and 30 diVerent legal systems in diverse
member states issues of mutual importance can be, and will be addressed in smaller groups of countries
whose common regions, frontiers, cultures, problems or objectives are linked. In the justice field, as a state
with a common law legal system, the UK is already operating legal systems which are very diVerent from
over 20 other EU states. Such arrangements are likely to allow better and more eYcient co-operation
between these groups of states; in some ways it may be a fast track approach. One implication for the UK
of further fragmentation is that the UK investigating and prosecuting authorities will have to work hard to
build practical co-operation relationships with those states either individually or collectively. However such
arrangements could be seen as advantageous as they could operate as “pilot” arrangements which could
easily be embraced, adapted or adopted by other states when they have been operating in practice and when
initial issues and problems have been resolved. There have been such agreements and regional structures in
the past for example within the Nordic States in Scandinavia; when special “Nordic only” mutual legal
assistance arrangements were in place.

5. What are the current developments in the area of common border controls and visa arrangements? What
implications does the proposed new policy on illegal migration have for the UK and our role in the EU? Will
the proposed changes to the short-stay visa arrangements in relation to the eastern neighbours of the EU open
up new channels for illegal migration further westward in the EU? What are the implications of enlargement
for JHA issues, including the impact of labour migration and confidence in new member states’ justice systems?

A5. This question raises issues which are outside the competence and experience of Eurojust and
consequently we feel it would be inappropriate respond.

Michael Kennedy
President of the College

17 January 2007
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5. Memorandum submitted by the European Policy Centre

The process of decision-making on JHA issues at EU level, in particular, the extent to which current
diYculties in reaching agreement derive from “third pillar” voting procedure and might be remedied by
implementation of the passerelle clauses in previous treaties.

What implications might use of the passerelle have for the UK’s legal and judicial systems? What alternative
action might improve decision-making? How can transparency and accountability at the European level best be
extended?

1. With respect to immigration, the process of decision-making is having a significant eVect on the
coherence of policies agreed at the EU level. While initiatives related to illegal immigration are now decided
through qualified majority voting, draft legislation concerning legal immigration to Europe still requires
unanimous agreement within the Council of Europe. On the one hand, this is a reflection of Member States’
relative enthusiasm for and goals with respect to cooperating on legal versus illegal migration. However, it
would be false to suggest that the voting procedure alone is responsible for more advanced cooperation
achieved with respect to control of borders and irregular migration.

2. The dual nature of the legislative process which has evolved in the area of JHA is in itself skewing EU
migration policy towards a more securitised agenda. The Hague Programme—agreed by the Member States
themselves—explicitly prioritises a balanced approach to migration management and acknowledges that
eVective combat of illegal immigration requires the creation of clear and coherent channels for legal
migration. However, this is not occurring in any substantive way. This is partly due to the unambitious work
programme put forward by the Commission for legal immigration policy. Following the impasse reached
with previous proposals (such as COM(2001)387) on common policies for legal economic immigration, the
Commission has clearly responded with proposals tailored towards achieving agreement rather than
focused on the overall goal of creating a common immigration policy. The Commission will now address
highly-skilled workers, seasonal workers, intra-corporate transferees and remunerated transferees through
separate directives, with an overarching framework directive covering the rights of migrant workers. Low-
skilled migration is not addressed. This piecemeal approach will have long term eVects on the creation of a
coherent framework of legislation in the future.

3. From a legal and policy process perspective, implementing the passerelle clause contained in Article
63(2) of the EC Treaty would improve the coherence and balance of policy making on immigration at the
European level. It would also improve the accountability and legitimacy of policies agreed in this area.
Currently, there is little consultation with either European or national Parliaments. In such a politically
sensitive area, the lack of parliamentary scrutiny has a substantial negative eVect on the legitimacy of rules
agreed. In order for transparency and accountability to be increased, the co-decision procedure should be
extended to cover legal migration.

4. However, from a substantive perspective, the requirement of unanimity, and subsequent diYculty in
agreeing meaningful legislation in the area of legal immigration, is a symptom of a broader reluctance and
diversity of opinion in Europe. Though not as comprehensive as many would have hoped, substantial
progress to create common asylum standards was achieved under the Tampere programme, despite the
unanimity requirement. However, during the same period, and with the same process, very little was
achieved with respect to legal migration. Where significant measures have been passed, such as the long-
term residence directive, loopholes are built into the legislation so as to dilute its impact at the national level.

5. Implementation of the passerelle clause needs to be accompanied by suYcient political will and
commitment towards the creation of a balanced common immigration policy in Europe, in order to have a
positive impact on policy-making in this sphere.

How significant is the recent trend towards internal agreements between groups of member states outside the
framework of the EU, for instance the Schengen countries, or the Prüm convention?

6. In EU policy making, the collaboration of “core states” in particular areas, has been a driving force
for EU development in particular policy areas. The initial Schengen agreement is an example of this. This
tends to work most eVectively when a group of states are working towards goals already articulated within
the EU forum, and membership of the group is open to all Member States.

7. The use of internal agreements is a reflection of the diYculty of agreeing draft legislation with 15, and
now 25, Member States, but also the relative enthusiasm of diVerent Member States with diVering priorities.
It is a circumvention of unanimity, in as much as that it is far harder to vary the terms of a convention in
the European Union once agreed. Member States not involved in drafting the initial agreement merely have
the option of whether to join or not. This is a dictatorial, rather than democratic approach, and puts pressure
on Member States to be involved from the beginning, that is, if they are invited to join in the first place.

8. The drawbacks of using such internal agreements are clear. The inter-governmental approach can
create a multi-tiered hierarchy within the EU, with diVerent Member States signed up to diVerent
obligations; in essence, the creation of new borders of cooperation within the European Area. Though
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Schengen largely managed to avoid this outcome, it was by no means certain from the outset. There remains
the risk that internal agreements will not be acceptable to all, creating institutional complexity, overlapping
competence of diVerent bodies, and confusion regarding the suitable mechanisms for dispute resolution.

9. The lack of transparency, generally avoided when agreements are made within the Council, is another
serious drawback. The use of internal agreements avoids even the small consultative role the European
Parliament has in many Justice and Home AVairs areas. Finally, the European Commission plays an
important role in ensuring the compatibility and coherence of law in this area. By circumventing its technical
input, internal agreements risk creating separate structures, and a diVerent set of terms and rules, which may
cause discrepancies if later incorporated into the main body of European Union law.

10. Aside from internal agreements, it is worth noting the use of regional and selective meetings amongst
states with similar interests, such as the G6 meetings of the six largest Member States of the EU to discuss
Justice and Home AVairs issues. These interest alliances can create blocs of Member States which have
decided their priorities before entering the Council meeting, and may serve to polarise discussions still
further. Of most concern is the closed door approach that many of these meetings have. The discussions are
not widely reported, and the groups are accountable to no one. Those Member States not invited to the table
are not consulted, yet may be deeply aVected by the policy priorities agreed at the meetings. The lack of
transparency evident here goes against the ethos of cooperation created by the establishment of a Justice
and Home AVairs policy portfolio.

11. The implications for individual Member States depend very much upon whether they are invited to,
or choose to be included in, discussions between smaller blocs of Member States. For the United Kingdom,
the opt-out clause means that it has already chosen not to automatically participate at the EU level, so this
trend has less impact. However, it is of use to the UK to be present at discussions such as G6, to better
understand the various interest dynamics in the European Union.

12. The implications for EU decision-making are severe, as the creation of these informal and formal
groups of Member States is a reestablishment of the inter-governmental approach which has traditionally
been used in this area. The use of an internal agreement is also a clear signal to the European Commission
that draft legislation on similar topics will not be welcome. Those Member States who choose not to sign
up to an internal agreement find themselves in the position of not cooperating in a particular area or creating
a “rival” agreement which better suits its needs.

What are the current developments in the area of common border controls and visa arrangements? What
implications does the proposed new policy on illegal migration have for the UK and our role in the EU? Will
the proposed changes to the short stay visa arrangements in relation to the eastern neighbours of the EU open
up new channels for illegal migration further westward in the EU? What are the implications of enlargement
for JHA issues, including the impact of labour migration and confidence in new Member States’ justice systems?

13. Member States cooperation is most developed with respect to border control and visa arrangements.
This is for several reasons. First, freedom of movement within the borders of the EU, has added impetus to
the desire to strengthen external borders. The EU will only be as strong as its weakest state, a fact which
aVects all Member States. Second, the technical details of border control and visa arrangements are easier
to agree. Unlike legal immigration policy, there are few variances in policy model, and most diVerences are
technical rather than ideological.

14. With respect to the new policy priorities in the fight against illegal immigration, as articulated by the
European Commission in July 2006, they focus more strongly on consolidation and implementation of
already agreed initiatives, than on further extensions of competence at the European level. Cooperation with
third countries, primarily those in the Mediterranean, is pursued for the most part through financial
instruments already agreed. The deepening of cooperation with these states is an application of the external
relations policy already established at the European Union level.

15. With respect to integrated management of external borders, the ground work has already been put
in place. The key for the future is implementation and operationalisation of those mechanisms. For example,
Frontex was established in 2005, and began its first mission in the Mediterranean during the summer of 2006.
However, it maintains itself with a skeleton staV and administrative funding, and must find additional
financial and human resources for these missions, a situation which compromises its ability to react rapidly
to crises. Development of Frontex is less a devolution of competence, than an issue of making that
competence work eVectively.

16. The new initiative put forward, a comprehensive entry-exit system, is a grand scheme, and as the
Commission admits, likely to be costly. However, given the recent policy proposals in the UK to tighten exit
controls, and create a similar system, it makes intuitive sense to collaborate on such an initiative to ensure
compatibility and eVectiveness at a European level. It is important to ensure that data protection rules are
respected during process of creating information and security systems, so there should be an emphasis on
clear and transparent processes for the creation of an entry-exit system.
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17. Negotiations to create short-stay visa arrangements in the East and Balkans region should have
limited negative impact in the UK with respect to illegal immigration, as these arrangements are being
negotiated in combination with readmission agreements. These readmission agreements require
participating countries to take back not only nationals found to be residing illegally in the European Union,
but also all those who travelled through their territory in order to reach the EU. As a result, it oVers Member
States more scope for implementing returns policies for irregular migrants. While the ethics of this
negotiating strategy is questionable, oVering facilitated entry only for the externalisation of returns policy,
its impact on illegal migration control should be positive for the European Union. However, in the long
term, consideration should be given to a realistic legal immigration policy to the European Union, in order
to reduce the pressures of migration from neighbouring countries, and fulfil the obligation to create a
balanced migration policy as set out by the Hague Programme.

18. Research suggests that transitional arrangements are not the sole arbiters of migration flows from
new Member States. While Germany (which imposed arrangements) and the UK (which did not) both
received high numbers of EU-8 workers in 2004, Austria (which imposed arrangements) and Sweden (which
did not) hosted much smaller numbers. The relative strength of the labour market and economy,
geographical proximity and perceptions of cultural aYnity all play a role. In addition, flows of workers from
the new Member States are not endless. These countries are also experiencing demographic decline and as
more EU-15 states open up their borders, the UK can expect to see more competition for EU migrant
workers in the future.

19. Given these factors, labour migration from Romanian and Bulgarian workers would not have such
an impact as that stemming from the previous accession process, particularly if other EU countries can be
encouraged to waive transitional arrangements. In any case, the UK government’s decision to retain
transitional arrangements will ensure that the impact of enlargement on the labour market will be limited.

20. There is real concern that Bulgaria and Romania have not made suYcient progress reforming their
justice systems and on fighting corruption and organised crime. As a result, the European Commission has
the possibility to invoke “safeguards” in the Area of Justice and Home AVairs. Should the newest members
fail to adequately address JHA-related concerns, the Commission can suspend Member States’ obligation
to recognise the judgements issued by either country’s courts or prosecutors falling under the principle of
mutual recognition. However, the details of this mechanism have not yet been agreed. In addition, the UK
could follow the Italian example: Italy oVered to waive transitional arrangements with Romania limiting
the free movement of workers, in return for increased cooperation on organised crime.

Elizabeth Collett
Policy Analyst

22 November 2006

6. Memorandum submitted by Fair Trials Abroad

About Fair Trials Abroad

1. Fair Trials Abroad (FTA) is an independent, non-party political, registered charity concerned with
promoting fair trials and defending the rights of those facing charges in a country other than their own. We
do this through individual casework and by conducting research and policy advocacy on a range of criminal
justice issues within the UK, EU and beyond.

Executive Summary

2. FTA welcomes the opportunity to make a submission to this timely and important inquiry. We have
a long history of advocacy and policy work in the area of European criminal justice and hope that this brief
submission will provide a valuable perspective to the Committee on the issues before it. This submission
considers both the legal and policy implications of how criminal justice issues are being dealt with at EU
level, illustrated by case studies drawn from our legal practice.

3. It should be noted from the outset that we are concerned that the terms of reference as drafted appear
to be primarily concerned with the benefits which have accrued or may accrue to those conducting
prosecutions within the EU. This submission aims to redress that imbalance by presenting our concerns at
what we view as insuYcient consideration of the needs and rights of suspects and defendants and their
representatives in this inquiry and within any broader EU criminal justice initiatives.

4. This submission is therefore less concerned with “building on the successes” of developments in mutual
recognition and harmonisation than highlighting where insuYcient attention to the rights of suspects and
defendants has given rise to extremely worrying instances of those rights having been abused.
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Terms of Reference

A. The current state of progress in developing practical co-operation between member states in the JHA field,
and future options in this area.

(i) What benefits have accrued so far from practical co-operation between law enforcement and judicial
authorities? What are the lessons of practical cooperation for European policy and legislation, and how eVective
is Eurojust in spreading best practice?

5. The overarching issue which must be borne in mind is that for justice to be seen to be done within any
European Criminal Justice cooperative initiatives, defence issues must be taken into account in policy,
legislation and in setting best practice standards. Unfortunately, it is FTA’s experience that current
minimum standards applying to the handling and sharing of evidence and treatment of defendants are not
being adhered to, let alone best practice standards being put in place.

6. Letter of Request/Commission Rogatoire
These are the means by which evidence may be obtained in a jurisdiction for proceedings taking place in
another jurisdiction. They are frequently used by law enforcement and prosecuting authorities, often to
those agencies’ benefit. However, there are two problems with their current use.

7. Failure to comply with requests for information
Our casework reveals a number of instances where Letters of Request or Commissions rogatoires are
processed by the Home OYce, but not subsequently acted upon by the local police station. This can have
an extremely detrimental eVect on preparation of a defence, as evidence or information which may be
supportive to the defence are not made available for assessment during the investigation or at trial.

8. Safeguards in provision of information
FTA has seen several instances of information being made available under a Commission rogatoire or Letter
of request which is either inaccurate, out of date or is inadmissible in the country from which it is being
sought. Such information can have a highly prejudicial eVect on the case in question. In our view, there are
not suYcient safeguards in place to ensure that information passed between law enforcement and judicial
authorities is accurate, admissible and unable to be manipulated to secure unfair trial outcomes.

9. We are particularly concerned at instances where UK police have disseminated spent convictions to
European investigating magistrates, information which would not be admissible at trial in the UK and
which should not be made available to other investigating authorities.

10 Even more worrying are cases where it appears “convictions” have been fabricated to artificially boost
the case against the suspect in question. An example of this conduct is detailed in Case Study 1, below.

11. Case study 1: David Stevenson
On 9 November 2002, British lorry driver David Stevenson and his friend BN drove from Britain to Calais
on a regular weekly run to deliver a loaded trailer and to collect another loaded trailer for the return journey
later that day. David Stevenson was not involved in the loading or unloading of either trailer—he merely
hitched and unhitched the trailers to his lorry cab. Following the exchange of trailers in Calais, he then drove
to a petrol station on the French/Belgian border to fill up. On returning to Calais, Customs stopped and
searched the attached trailer and found 250 kg cannabis in seven pallets.

12. During detention, David signed a document in French for which no translation was provided, in
which he agreed to a fast-track trial. No advice was provided on the implications of this nor was he given
access to a lawyer. Nevertheless, he felt confident that the tachograph evidence would exonerate him by
showing he would not have had any time to load anything onto the trailer while in Belgium or France.

13. Three days later, on 12 November, he was taken to court under French fast-track procedures. Half
an hour later, he had been sentenced to two years’ custody and a ƒ381,400 fine. No investigation had been
undertaken into whether anyone else could have been responsible for the drug smuggling (such as the
consignor, consignee, distributor or tractor driver who delivered the loaded trailer to Calais). No defence
evidence was presented and the verdict was reached on prosecution evidence alone.

14. A crucial item of evidence concerned David’s previous criminal record. The prosecution claimed
David and BN had 10 convictions between them. No proof of these was adduced. In fact, David Stevenson
had one spent conviction—for shoplifting in 1981. This had not prevented him from satisfying the good
character and clear criminal record test to obtain his operator’s licence in the UK but was now deemed
suYciently relevant to be provided with lightning speed to the prosecution in order to convict him in France.

(ii) In which areas does the UK government want to advance more practical cooperation measures? What
benefits does the government see from practical cooperation over legislative solutions?

15. Clearly, rebalancing practical cooperation to ensure suspects and defendants are accorded adequate
protection is a high priority in determining where further practical cooperation could be undertaken. Where
other practical cooperation is contemplated or undertaken, proper adherence to existing protections and
incorporation of appropriate additional protective measures are essential.
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16. FTA is concerned that the current approach appears to place eYciency in undertaking investigation
into crimes and their subsequent prosecution, above respect for the defendant’s fundamental rights. While
we agree with the need for appropriate support to be provided for the investigation of crimes across the EU,
this must not be at the expense of such fundamental protections as the presumption of innocence and the
consistent application of measures designed to safeguard the integrity and admissibility of evidence.

(iii) What should be the role of Europol, Interpol and Eurojust in facilitating practical cooperation?

17. This raises two issues: the nature of practical cooperation that these agencies should facilitate and
whether they have adequate resources to do so eVectively.

18. FTA supports closer working between enforcement and judicial agencies as a means of improving the
eYciency of investigative and legal processes and particularly, to reduce duplication and confusion between
overlapping jurisidictions. It is in the interests of investigators, prosecuting agencies and defendants that
matters are conducted expeditiously. One of the greatest complaints among defendants are the extreme
delays many face while awaiting trial.

19. However, these agencies are almost exclusively focussed on providing support and assistance in the
investigation and prosecution of crimes. Again, there is insuYcient consideration given to the rights and
needs of the defence, an imbalance which FTA believes needs to be redressed as a priority.

20. In particular, we support the creation of an agency dedicated to supporting defendants in multi-
jurisdiction cases, to ensure parity of arms at the agency level and to provide practical support to parity of
arms at the investigative and trial levels.

21. This agency would comprise representatives from each Member State and would operate to facilitate
cooperation between defence lawyers working across jurisdictions on common cases.

22. As a minimum, it should:

— Provide information on Legal Aid for defence lawyers across diVerent jurisdictions;

— Provide information on accredited interpretation and translation services, especially for cases
where specialist skills are required;

— Advise on the diVerent rules of practice and evidence applicable in diVerent jurisdictions;

— Monitor relevant legislative and judicial developments across Member States and notify defence
practitioners of pertinent changes; and

— Identify systemic abuses of defendant rights (such as abuse of commissions rogatoires) and ensure
these are reported to the appropriate authority.

B. The current state of progress in mutual recognition, including the development of minimum standards, across
the EU, and whether further steps in this direction are desirable.

23. The principle of mutual recognition cannot readily be eVected until all jurisdictions can trust and have
confidence in each other. In our view, this will only be realised upon the introduction of a mechanism
protecting the fundamental rights of the defendant.

24. The capacity of the European Court of Human Rights to fulfil this function is severely constrained
by two key factors:

— Delay: It is so overburdened with cases that only a small percentage of applicants are declared
admissable and that even for that minority, the review can take years.83

— Enforceability: Even when a decision is forthcoming a lack of enforceability means it may provide
the beneficiary with little redress.

25. Framework Decision on Procedural Safeguards
The proposed Framework Decision on Procedural Safeguards, originally conceived in 2004, may now take a
further 2 years to become operational. This does not bode well for progress of mutual recognition of judicial
decisions in criminal justice.

26. The European Commission has justified the proposal for procedural safeguards as necessary to build
trust and promote mutual confidence across the EU. In its explanatory memorandum it states:

17. “Mutual recognition can only operate eVectively in a spirit of confidence whereby not only the
judicial authorities, but all actors in the criminal process see decisions of the judicial authorities of
other Member States as equivalent to their own and do not call in question their judicial capacity and
respect for fair trial rights. This is important so as to enhance a general perception of mutual
recognition which is positive, and that involves not only trust in the adequacy of one’s partner’s rules,
but also trust that these rules are correctly applied” 84

83 More than 41,000 applications had been lodged in the the Strasbourg Court in the first 10 months of 2006, an increase of 10%
on 2005.

84 Council Doc12353/05.
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27. We were extremely disappointed at the protest made by the United Kingdom in October 2006 calling
for this recital to be made less explicit and for greater attention to the restrictions limiting the rights of the
defence.85 Such actions are clearly aimed at further undermining the basic safeguards that all defendants
should be entitled to rely upon.

28. These safeguards are already under considerable threat. For example, the British government has
vigorously sought to overturn the long-standing prohibition on the admissibility of evidence obtained by
torture, eVorts which have thus far thankfully been rebuVed.86 Any further weakening would expose
defendants to high risk of abuse of their fundamental rights.

29. A recent case highlights another insidious eVect of mutual recognition without adequate safeguards
in place to secure a defendant’s rights. See Case Study 2.

30. Case Study 2: Iona Collins
Iona Collins, an orthopaedic surgeon from Oxford was arrested in Spain after she approached police who
she believed were mistreating a woman on a main thoroughfare. They turned on her and she was violently
assaulted, then thrown, semi-conscious into a police cell, whereupon her clothes were removed and she was
held without food or water for 24 hours. No interpreter or lawyer was present. Upon her return to the UK,
expert photographic evidence showed serious bruising.

31. Sadly, her case is not unusual. FTA is aware of many cases of similar police treatment in Spain, in
part exacerbated by court practice which does not allow examination of police evidence. In this case, no
questions were put to the police regarding her evidence of mistreatment and their evidence against her was
not subject to any cross-examination.

32. For Ms Collins, the consequences go beyond the judgement of the Spanish court (a plea-bargain of
resisting arrest). Because of mutual recognition of the judgement, her medical career is very much under
threat, with the General Medical Council currently reviewing her practising credentials in light of the foreign
conviction. This is despite the much lower standard of proof applicable in the Spanish court and the eVective
absence of a presumption of innocence.

(i) In which areas is mutual recognition currently employed (for example recognition of judicial judgements in
other member states)?

33. In addition to judgements, the most common forms of Mutual Recognitions are the European Arrest
Warrant (EAW) and proposed European Evidence Warrant (EEW). Current patterns of use of both of these
suggest varying levels of confidence in them across Member States.

34. European Arrest Warrant
With regard to the EAW, figures issued by the European Council in ay 2006 show that Member States, and
the UK in particular, carry out most of the extradition orders requested of them. This is strongly suggestive
of a lack of confidence in the mechanism and its use by prosecuting authorities.87

35. However, for those who are subject to extradition from the UK under the EAW, FTA has grave
concerns as to how it is implemented and the problems arising out of the wide variation in adherence to basic
human rights and fair trials standards across the EU.

36. The EAW has been incorporated into British law in such as way as to render it an almost wholly
administrative process. There is scant capacity for the courts to examine the evidence on which prosecuting
authorities base their application, nor to take such factors as lengthy delay or mistreatment into account.
FTA is currently representing a young man facing almost certain mistreatment if his extradition under an
EAW to Greece is upheld. Please refer to Case Study 3 for further details of his case.

37. Case Study 3: Michael Tonge
Michael Tonge and Lee Yarrow were arrested whilst on holiday in Crete in 1999, after being attacked by a
group of local youths. During the attack, Mr Tonge was stabbed in the hand and thigh. He attempted to
defend himself with the aid of Mr Yarrow and caused a cut to the neck of one of his assailants. Both men
were arrested and charged with attempted murder. Mr Yarrow was released after four days, however Mr
Tonge was held on remand for four months. During this time he suVered ill-treatment at the hands of the
Greek police and prison authorities. He was beaten, kicked, flogged with rope and being denied food and
medical treatment. Mr Tonge contacted Amnesty International at the time and they sought a “prompt,
thorough and impartial investigation” into the mistreatment. It appears that no such investigation took
place.

85 Council Doc14400/06, November 2006.
86 A and others v Secretary of State for the Home Department [2005] UKHL 71, para 52 per Lord Bingham.
87 Council Doc9005/06, May 2006: Only 12 out of the 25 EU member states provided figures. The 12 issued 2.428 EAWs: 1,448

by Poland, 373 by Netherlands, 131 by UK and 121 by Italy, however, only 112 were surrendered from the Polish list, 30 for
the Netherlands, 43 for UK and 57 for Italy. The most marked finding is that the UK tops the list of the countries to whom
EAWs were issued with 5,986 received (434 Netherlands, 218 Poland and 69 Italy)—but the numbers for the people arrested
in response to an EAW was: UK only 154, Netherlands 164, Poland 100 and Italy: no answer.
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38. Upon release, Mr Tonge returned to the UK as permitted. The Greek authorities were informed of
his contact and residence details. By a warrant dated 22.01.01, both defendants were summonsed to stand
trial in Greece on 18.09.01. However they received a letter from the Home OYce dated 14.06.01, stating that
they were not obliged under UK law to comply with the warrant. They sought legal advice in relation to this
and decided not to return to Greece. Mr Tonge was fearful that upon return, he would be subjected to further
ill treatment and not be aVorded a fair trial. An arrest warrant was issued in 2002 and both men were warned
that if they entered Greece again, they would be arrested to stand trial.

39. The Greek government then sought their extradition and an EAW was issued on the 21.06.05. No
reason was given for the delay. The matter was heard at City of Westminster Magistrates’ Court on 04.10.06
and on the 30.10.06, the decision was passed down by a District Judge that Mr Tonge and Mr Farrow were
to be extradited. They have both submitted an appeal to the High Court. Under the Extradition Act 2003
s14, refusal to extradite on the grounds of passage of time has to be based on “injustice” or “oppression”.
The District Judge took the view that this case did not fall into either category.

40. This is in contrast to the other Member States, which have reserved a discretion for their courts to
refuse extradition under an EAW. For example in the Netherlands, article 11 of the Surrender Act 2004
provides that extradition “shall not be allowed in cases in which, in the opinion of the court, there is justified
suspicion, based on facts and circumstances, that granting the request would lead to flagrant breach of the
fundamental rights of the person concerned, as guaranteed by the ECHR.”

41. Indeed the Amsterdam District Court, in its decision of 1 July 2005, LJN AT 8580, refused to
extradite a Dutch national to Spain on the basis that the length of time that had passed since the original
oVence constituted a flagrant breach of the ECHR article 6. The original oVence dated back to 1997 and
the EAW was issued in 2005. Also relevant was the fact that the Spanish authorities had been aware of the
address of the requested person and did not give an explanation for the time that had passed. The Court
also held that since the requested person would be held in provisional detention after his surrender, his only
remedy of claiming that there had been a violation of human rights would be ineVective since it would result
in the continuation of the violation of his rights. By implication the court held that in this case there was a
flagrant violation of s1 ECHR.

42. Clearly there is disparity in the way individual Member States have incorporated the Framework
Decision on the EAW into domestic legislation the Framework Decision on the European Arrest Warrant,
leading to diVerences in the level of protection available to defendants in diVerent Member States.

43. European Evidence Warrant
Opt-outs by various member-states of aspects of the proposed EEW also suggest uncertainty as to its
reliability. Recent agreement among EU ministers to enable justice oYcials to transfer data, documents and
objects was strongly qualified by Member State opt-outs. Germany reserved the right to double-check
evidence requests for six types of crime, including terrorism and race-related crimes and refused to forward
evidence where the charges would not attract criminal sanctions in Germany. The Netherlands will refuse
to transfer evidence in cases where the crime is not alleged to have been committed on its own territory.

44. It remains to be seen how the courts will deal with the EEW. Some guidance is provided in a recent
dissent by Lord Hope. The case concerned the issue of an arrest warrant by German authorities for the arrest
of a German national residing in the UK. His Honour concluded that a UK police oYcer could not rely on
common law search and seize powers and would therefore have to rely on German information as to what
should be seized. In His Honour’s opinion, the level of interference in a respondent’s ECHR rights this
would incur was not proportionate.88

C. The current state of progress in and appetite for harmonising criminal justice systems across the EU, and
whether further steps in this direction are desirable.

45. Harmonising justice across the EU is an enormous undertaking, covering the wide variance in law and
procedure across member states. It is important to recognise that these diVerences often reflect the particular
cultural, political and historic influences on law and practice and the values thereby embedded in legislation
and legal systems may prove extremely diYcult to reconcile with one another.

46. A possible unifying factor is the benefits to the citizen—and in particular, the capacity of
harmonisation to increase access to rights and protection under the law. However, the emphasis on
strengthening the hand of investigating and prosecuting agencies is undermining this capacity. EVorts to
realise benefits to citizens have been further weakened by the collapse of the proposed Constitution and
accompanying democratic support for hamonisation. Rebalancing the relationship between the citizen and
the State to shore up individual rights and justice must be a starting point for any further eVorts towards
harmonisation. Without it, those eVorts will struggle to find democratic support and legitimacy.

47. At a practical level, it has become evident from our experience that there are many deficiencies in
individual Member State legal processes which rule out harmonisation, for example, fast-track trials in
France and Spain. To proceed with harmonisation while such deficiencies persist in the judicial processes
of individual States means progress will at the very least be extremely slow. Pressure for compromise to

88 Archbold: R v Commissioner of Police for the Metropolis ex p Rottman[2002]UKHL 20 16/05/02.
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accommodate such variance also presents the strong risk that harmonisation will become a mechanism for
downgrading protection across the EU.

D. The process of decision-making on JHA issues at EU level: in particular, the extent to which current
diYculties in reaching agreement derive from “third pillar” voting procedure and might be remedied by
implementation of the passerelle clauses in previous treaties.

(i) What implications might use of the passerelle have for the UK’s legal and judicial systems? What alternative
action might improve decision-making? How can transparency and accountability at European level best be
extended?

48. Given our concerns at the threat to legitimacy of moves towards harmonisation and the risk of an
EU-wide downgrading of fundamental rights and safeguards it presents, we would be extremely wary of the
use of the passerelle as opposed to allowing individual member state veto.

49. The measures being considered in relation to harmonisation will have far-reaching eVects on British
and other EU citizens. FTA has also seen the potential for grave abuse of fundamental protections through
the current application of the EAW. We would be very concerned if other measures, such as the proposed
EEW, were introduced despite the severe misgivings of individual member states.

50. Moreover, we are concerned that use of the passerelle in relation to measures which will have a direct
bearing on citizens’ rights and freedoms will further undermine the democratic legitimacy of moves towards
greater cooperation within the EU. Given the almost exclusive focus on strengthening the powers of the
State at the expense of the individual’s protections, EU citizens and those who would represent them are
right to be wary.

Catherine Wolthuizen
Chief Executive

22 November 2006

7. Memorandum submitted by the Home OYce

1. With increasing movement of people, goods and money, cooperation with EU countries is necessary
to enhance eVorts to fight terrorism, tackle crime, manage migration flows and improve access to justice.
At a multilateral level within the EU this work is covered by the Hague Programme and its associated action
plan. They are supplemented by the Counter-terrorism Strategy and Action Plan and Drugs and Human
TraYcking action plans.

2. The UK believes that these plans provide a comprehensive framework for the EU Member States at
multilateral level. The key priorities within that framework are vigorous implementation of agreed measures
and a focus, in future, on practical measures with added value and benefit to citizens. The following outlines
the priorities that the UK believes should be focused on over the next two to three years.

Counter Terrorism

3. Attacks against European and other nations demonstrate the need to enhance the response to
international terrorism including at EU level. Within the counter-terrorism strategy we aim to focus on:

— Delivery of the radicalisation and recruitment strategy.

— Use of the Situation Centre’s threat assessments in policy making and providing Europol and
Eurojust with information.

— Implementation of the 2005 peer evaluations on national CT arrangements.

— Using EU resources to build capacity in priority third countries.

— Working towards an EU Programme for Critical Infrastructure Protection.

— Embedding EU crisis coordination arrangements including exercises.

Serious and Organised Crime

4. Organised crime, including the smuggling or traYcking of drugs and people, is big business. We want
to see intelligence-led operations and cross border prosecutions by groups of Member States. The EU should
implement agreed measures and develop the framework in such a way that respects the diversity of legal
systems. We aim to focus on:

— Utilisation of the annual Organised Crime Threat Assessment by Europol.

— Enhancing the exchange of information that law-enforcement agencies need to fight crime.

— Implementation of the European action plan to tackle human traYcking.

— Improvement in prisoner transfer agreements within the EU.
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— Enhancing judicial cooperation through Mutual Recognition and support to Eurojust.

— Continued implementation of the EU drugs Action Plan including through support to third
countries such as Afghanistan.

— Practical measures, as opposed to legislation, in the field of criminal procedural law.

Asylum and Immigration

5. Cross-border migration is growing rapidly, driven in part by the opening of labour markets, increased
ease of international travel, displacement of populations outside the EU and disparities in opportunities.
We aim to focus on:

— Strengthening the EU’s borders through supporting Frontex, promoting use of technology at the
borders, continuing to improve travel document security and issuance, and addressing migration
by sea.

— Enhancing protection by working in close partnership with countries of origin and transit,
including capacity building and pilot Regional Protection Programmes.

— Implementing actions agreed in Global Approaches to Migration in particular in working with
Africa, particularly on transit migration, and migration and development.

— Improving returns through EU readmission agreements, operational cooperation and promoting
the wider use of voluntary return programmes.

— Enhancing practical co-operation in the EU on asylum, integration and the exchange of
immigration intelligence and information and statistics.

External Relations and Enlargement

6. In each of the areas the EU needs to work eVectively outside its borders. By coordinating our eVorts
abroad we should be able to deliver better results with third countries. We are therefore supporting the
Commission and Presidency in working with third countries on key JHA priorities, focussing on the
implementation of the EU JHA External Relations Strategy.

7. The Commission Report on Bulgarian and Romanian accession was published on 26 September. We
welcome the report, which confirms an accession date of 1 January 2007. The Government has long
championed enlargement. We also welcome the Commission’s proposal to establish a mechanism to
monitor progress in reform of judiciary and in the fight against corruption and organised crime. This will
help ensure our key objective: maintaining the momentum for reform post accession.

8. As the Government announced on 26 September, the approach to labour market access for Bulgaria
and Romania will be gradual. Details will be provided to Parliament by the end of October of the
transitional controls that will be put in place.

Review of the Hague Programme

9. The Finnish Presidency is taking forward the mid-term review of the Hague Programme as called for
at the time of its adoption. The Commission has recently published four communications as a contribution
to that debate. The UK particularly welcomes the proposals for evaluation and monitoring which could help
ensure better evaluation of the existing measures and that future measures are only brought forward when
they clearly add value and are required.

10. The Commission’s view is that the decision making process within the area of Freedom, Security and
Justice encounters regular blockages. The Commission believes that such diYculties are as a result of the
present decision making process and in particular the use of unanimity rather than Qualified Majority
Voting (QMV) in the areas of police and judicial co-operation in criminal matters.

11. The Commission expresses its willingness to bring forward proposals under the Article 42 TEU
passerelle and Article 67(2) TEC bridging clauses as a way of streamlining decision making procedures and
addressing the delimitation between the first and third pillars.

12. These issues featured prominently in the negotiations on the Justice and Home AVairs aspects of the
draft Constitutional Treaty, where the UK identified a number of substantive concerns, including the
potential impact on national security, the extension of external competence and the need for safeguards such
as the emergency brake. These concerns remain as valid now as they were then.

12 October 2006
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8. Supplementary memorandum submitted by the Home OYce

1. The current state of progress in developing practical co-operation between member states in the JHA field,
and future options in this area.

1A. What benefits have accrued so far from practical co-operation between law enforcement and
judicial authorities? What are the lessons of practical co-operation for European policy and
legislation, and how eVective is Eurojust in spreading best practice?

Practical cooperation has led to the successful investigation and prosecution of various cases.

For example, Eurojust’s significant contribution to an illegal immigration case involving Turkish
organised crime groups smuggling large numbers of Turkish Kurds into the UK. Eurojust and Europol
helped co-ordinate amongst other things a common arrest date with the UK, Belgium, France, Germany,
Italy, The Netherlands. This resulted in 26 arrests across the UK and Belgium during the joint action.

Another example is that of a case involving the traYcking in human beings. Lithuanian women and girls
were traYcked to the UK and sold to Albanian organised crime groups for prostitution. Eurojust facilitated
Mutual Legal Assistance requests, the initiation and coordination of investigations and prosecutions and
the execution of an urgent European Arrest Warrant. The cases resulted in the start of an investigation in
Lithuania against the organisers, a number of convictions in the UK including sentences of 18 and 21 years
and the transfer for prosecution to Lithuania of a Lithuanian arrested in the UK.

Eurojust’s role is not specifically to promote best practice but many of its activities are beneficial in this
respect. For example, Eurojust’s programme of strategic meetings on serious organised crime enable
information to be disseminated on practical problems as well as best practice in prosecuting specific forms
of crime. In 2005, the programme included strategic meetings on terrorism, drug traYcking, human
traYcking and immigration crime and money laundering. Eurojust also holds an annual strategic meeting
on the operation of the European Arrest Warrant (EAW). This also supports Eurojust’s responsibility under
Article 17(7) of the EAW Framework Decision for collating information about cases in which Member
States do not observe the time limits laid down for execution of an EAW. Eurojust has also established
specialist teams to provide a centre of expertise in specific fields such as terrorism and plan its strategic
meetings. The Government believes these activities have played a valuable part in promoting closer and
more eVective co-operation between practitioners across the EU.

Practical co-operation is also undertaken through the European Judicial Network (EJN). The EJN
contact points in each EU Member State play a fundamental and practical role in the area of judicial co-
operation in criminal matters, with the purpose of facilitating judicial co-operation between Member States,
particularly in order to combat forms of serious crime. The EJN is also tasked with providing the legal and
practical information necessary for the local authorities within an EU Member State to prepare an eVective
request for judicial co-operation.

1B. In which arm does the UK government want to advance more practical co-operation measures?
What benefits does the government see from practical co-operation over legislative solutions?

The main areas in which the UK Government would support further practical cooperation are:

— in the development of Eurojust and the EJN;

— in immigration and border control, including through bilateral work and through Frontex;

— on matters of asylum between EU Member States with the aim of reducing asylum shopping;

— on criminal procedural rights; and

— on intellectual property rights.

The Government sees practical cooperation as a means of tackling real cases, such the Eurojust examples
given above.

Practical co-operation between Member States has the eVect of approximating practise. Proposed
legislation can then draw on the experience of practical cooperation to ensure that Member States’ needs
are met.

Eurojust/EJN

The Government would support the further development of Eurojust and the EJN as facilitators of
judicial co-operation between Member States where necessary. Practical co-operation through Eurojust and
the EJN is a fast, eVective and easily arranged means of dealing with issues which may otherwise require time
consuming and resource intensive negotiations. However there is a place for both legislative and practical
approaches in dealing with judicial co-operation matters.
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Immigration/Asylum

The UK undertakes a great deal of practical co-operation measures in the field of immigration and border
control, including through bilateral work with other Member States and through EU-wide mechanisms such
as Frontex. Concrete operations in which expertise and support are exchanged are extremely eVective ways
of bringing about rapid and tangible improvements. For example:

— A bilateral study visit exchange between UK National Document Forgery Unit and Bulgarian
Border Police led to a project to set up an equivalent unit in Bulgaria to strengthen their border
control through increased capacity to detect forged documents.

— Acting as junior partner with the Danish on an EU Twinning Project with Turkey in order to
develop their Asylum and Migration systems—included a sponsored study tour to the UK and
Ireland to share experience on a wide raft of operational and policy areas, and training seminars
on areas such as human resources/organisational issues and expulsion.

— Seconding a UK Immigration OYcer to a Frontex coordinated operation in Malta to share
nationality/identity interviewing techniques to aid the documentation procedure and increase
return of illegal migrants.

As the UK is not a member of Schengen, legislative solutions regarding border control are not normally
open to us, nor do we regard legislation as necessarily the best way to raise standards in every case.

Illegal immigration is an area where the UK particularly sees value in pursuing the practical co-operation
agenda. The Global Approach to Migration agreed under the UK Presidency highlights a number of key
areas where Member States, in co-operation with Frontex and Europol, can work together on an
operational basis to combat illegal migration. The delivery of this agenda is a priority for the UK and we
want to continue to enhance operational cooperation both within the between Member States and in our
co-operation with third countries (Africa).

The Government would like to see continued cooperation on matters of asylum between European states
and considers that the avenue of practical co-operation is the most likely way for states to learn best practice
from one another, to share information and to improve their asylum systems with the aim of reducing
asylum shopping across the EU. The Commission Communication on practical cooperation on asylum
(COM (2006)67 and Add 1) promotes a variety of measures to increase cooperation between European
states.

The Government is cautious over proposals for additional, legislative measures relating to asylum at this
stage. A thorough evaluation of the first phase of CEAS legislation, alongside an assessment of the
application of provisions in practice, should take place before a second phase of legislation is considered.
Additional legislative measures (if they are required) should be based upon a gap analysis of the first
phase review.

The Government believes that the proper implementation and enforcement of the existing minimum
standards asylum Directives, alongside increased practical co-operation between Member States on asylum
issues, will increase convergence in practices and reduce secondary movement.

Criminal Procedural Rights

We believe Europe already has enough legislation in this area in the form of the European Convention
on Human Rights (ECHR) and the related jurisprudence. The real need is to enhance compliance with the
ECHR across the EU, and that is what measures proposed in a draft Resolution presented by the UK and
five other Member States are intended to do. The Resolution, proposed as an alternative to a Framework
Decision on criminal procedural rights, sets out a range of practical measures based on recognised good
practice Member States could take, mainly related to access to information, access to legal assistance and
to interpreters.

Intellectual Property Rights

The statement on combating Intellectual Property Rights piracy and counterfeiting issued at the G8 St
Petersburg Summit in July endorsed the following: “To continue the anti-piracy and anti-counterfeiting
activities, we consider it necessary to enhance cooperation in that area among the G8 and other countries,
as well as competent international organisations, . . . We see enhanced cooperation (both national and
internationally) as the key to substantially reducing the global trade in pirated and counterfeit products and
to taking eVective measures against trans-national networks supporting such trade.”

1C. What should be the role of Europol, Interpol and Eurojust in facilitating practical cooperation?

Interpol is, and should continue to be, a principal channel for the secure exchange on a 24/7 basis of
information on criminals and criminality which can be used to support the member countries’ own law
enforcement operations. The Europol Director and the Secretary-General of Interpol have agreed a broad
range of co-operation measures including information exchange subject to data protection and other
safeguards.
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Europol has, and should continue to have, an important role to play as an intelligence agency in
preventing and combating organised crime aVecting the EU Member States. The Europol National Units
also increasingly act as a channel of communication between the Member States on criminal matters, but
without prejudice to sharing information with Interpol where this aVects other member countries.

Eurojust’s value lies in supporting and coordinating national investigative and judicial authorities. Its
role, as set out in the Eurojust Decision, is to promote and improve Member States’ co-ordination of
investigations and prosecutions of serious cross-border crime, in particular where it is organised and
concerns two or more Member States; to improve co-operation between Member States, in particular
facilitating mutual legal assistance and extradition requests; and to support Member States in making
investigations and prosecutions more eVective. Eurojust does not have powers to investigate and prosecute
cases in its own right, although it can act pro-actively by requesting a Member State to undertake an
investigation or prosecution. These powers can be exercised by Eurojust acting as a College collectively or
by the National Members individually. The Eurojust College exercised these powers under Article 7 of the
Eurojust Decision for the first time in 2005 when Spain was requested to investigate an alleged fraud because
the UK could not establish jurisdiction to prosecute the case.

Eurojust concluded a co-operation agreement with Europol in 2004 to facilitate exchanges of information
and there are regular meetings between the organisations. A joint evaluation in 2005 made a number of
recommendations to improve co-operation further between the bodies.

2. The current state of progress in mutual recognition, including the development of minimum standards, across
the EU, and whether further steps in this direction are desirable.

The Government endorses the view expressed in the 2004 Hague Programme that the groundwork for
judicial co-operation on the basis of mutual recognition is well advanced. The Programme placed a
continued emphasis on mutual recognition as the cornerstone for judicial co-operation in the EU and
indicated that the comprehensive programme of measures to implement the principle of mutual recognition
of judicial decisions in criminal matters should be completed.

The Government believes that practical co-operation between Member States in the fight against serious
cross-border organised crime is essential and is often far more eVective than harmonising legislation. Some
limited approximation may be necessary in order to enhance the eVectiveness of mutual recognition but any
proposals should be founded upon a firm need, assessed on the basis of good evidence. The current
Intellectual Property initiative is a good example of a JHA legislative proposal that in the Government’s
view is not evidence based and which distracts from the need to examine ways in which Member States can
co-operate far more eVectively at the operational level.

2A. In which areas is mutual recognition currently employed (for example recognition of judicial
judgements in other member states)?

The mutual recognition of judicial decisions currently operates under the European Arrest Warrant
(EAW), which came into force in the UK on 1 January 2004 for extradition and surrender between Member
States. In addition, Member States are in the process of implementing the 2003 Framework Decision on the
execution of orders freezing property or evidence and the 2005 Framework Decision on financial penalties.
The Council also adopted in October 2006 the Framework Decision on confiscation orders and is currently
preparing the European Evidence Warrant (EEW) for adoption. Negotiations on the Framework Decisions
on the taking account of convictions and the enforcement of custodial sentences are underway. The
Commission has also issued a proposal for a Framework Decision on the mutual recognition of non-
custodial pre-trial supervision orders.

2B. How has the principle, including minimum standards and protocols, worked in these areas? Is it
an eVective approach, including in terms of cost? What are the limitations of mutual recognition as
a cornerstone of co-operation, for example in cases such as the European Arrest Warrant where there
are controversies over dual criminality? What have been the successes, and how might these be
built on?

The EAW has worked very well since it came into operation in January 2004. In 2005, 43 persons were
returned to the UK under the EAW regime and 77 persons were surrendered to other EAW states. The time
taken to complete an extradition case from arrest to surrender has been substantially reduced under the
EAW procedure which invariably impacts on costs as less resources are needed than under the earlier
lengthier procedure. For example, in 2003 the average time taken to complete contested cases was 16
months; under the EAW procedure straightforward cases can be completed within three to four weeks.

Mutual recognition provides a balanced approach to judicial co-operation. It provides for enhanced and
faster co-operation whilst respecting individual rights and Member States’ distinct and diverse legal systems.
We have built on the success of the EAW by using the EAW model for subsequent mutual recognition
instruments which are in the process of either being implemented in the Member States—freezing of
evidence, mutual recognition of fines—or being adopted in the Council, such as the EEW. We would also
hope that the experience gained from using the EAW will feed into future negotiations.We have recognised
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certain limitations to the application of the mutual recognition principle and appropriate safeguards have
been incorporated into individual instruments addressing issues such as territoriality and double jeopardy.
We have also included a general requirement to respect fundamental rights as enshrined in the European
Convention on Human Rights.

We do not accept that we should make judicial co-operation conditional in all circumstances on dual
criminality. As a general principle, if people break our laws we should be able to co-operate within the EU
to ensure that they do not evade justice.

2C. What is the UK government’s position on mutual recognition as opposed to practical co-
operation?

In the Government’s view these are complementary programmes, providing the operational and legal
frameworks required to ensure that there is eVective co-operation in the EU for tackling cross-border crime
including terrorism and serious, organised crime.

3. The current state of progress in and appetite for harmonising criminal justice systems across the EU, and
whether further steps in this direction are desirable.

3A. How do proposals for harmonisation of criminal law across member states substantially diVer
from mutual recognition?

Mutual recognition is founded upon trust and confidence in other Member States’ criminal justice systems
in acknowledgment of the diversity of systems across the EU. It envisages the application of judicial
decisions of one Member State having the force of law in other Member States where the domestic
provisions may be significantly diVerent in character. Harmonisation, conversely, envisages a gradual
process of homogenisation so that all Member States will over time have broadly similar criminal law and
criminal justice systems. Mutual recognition currently focuses on serious cross-border cases while
harmonisation would in principle aVect wholly domestic cases and would require changes to the UK’s
constitutional law and legal arrangements. Mutual recognition provides a more flexible approach by
allowing Member States to respect and accept the diVerences in legal systems. Judicial decisions can be
recognised without the need for wholesale changes to Member States’ domestic legal systems.

The Government accepts that it may be necessary to establish some minimum standards in limited specific
areas of the criminal law in order to enhance the eVectiveness of mutual recognition, but these should not
be regarded as a precondition for eVective mutual recognition. Certainly, wholesale harmonisation of the
criminal law more generally would be an unwarranted disruption to Member States’ criminal justice
systems. It would also be a major distraction from the practical work required to provide an area of security,
freedom, and justice for EU citizens and would inevitably entail breaches of the principles of proportionality
and subsidiarity.

3B. What are the implications for the UK in harmonising criminal law and systems?

In theory, harmonisation could enhance and improve co-operation within a harmonised area, because
every State would be applying the same law. However, harmonisation would almost certainly require major
changes to our domestic arrangements, in view of the fundamental diVerences that currently exist between
common law systems on the one hand, and civil law systems on the other. The UK has always been a strong
proponent of mutual recognition and continues to support mutual recognition as an alternative to
harmonisation.

There are some areas in which harmonisation of oVences would cause the UK some concern. The draft
proposal for a Framework Decision on combating racism and xenophobia, for example, highlighted some
significant diVerences between our approach and that adopted by many other Member States. Regarding
penalties, the risk is that draft legislation will move on from the current preference for minimum maximum
penalties to provision which deals more directly with sentencing and impinges on the proper exercise of
judicial discretion.

The Government has ensured that the Hague Programme acknowledges diversity and the need to respect
the principles of proportionality and subsidiarity and we have negotiated hard on individual instruments
for language that allows the UK to contribute positively to the fight against organised crime and terrorism
at EU level without compromising the integrity of our system. Of relevance here is the UK’s support for the
Council in the case currently before the European Court of Justice concerning a Framework Decision on
maritime pollution, in which the Commission is seeking to unacceptably extend Community competence in
criminal law.

3C. Would particular areas benefit from harmonisation on issues such as migration, serious crime
cases and terrorism, rather than practical co-operation or mutual recognition?

The Government does not believe that there should be wholesale harmonisation of law and procedures
at EU level and that any harmonisation must be justifiable under Articles 29 and 31 of the Treaty on
European Union. The Government has however accepted that some minimum levels of approximation of
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criminal law are desirable and appropriate, in line with paragraph 48 of the Tampere Conclusions and
section 3 of the Hague Programme, in order to provide a common EU approach to tackling certain types
of serious crime. This has resulted in the adoption of a series of Framework Decisions requiring Member
States to create common minimum oVences and penalties to combat terrorism, drug traYcking, cybercrime,
traYcking in human beings, corruption in the private sector, counterfeiting and fraud, sexual exploitation
of children and money laundering.

4. The process of decision-making on JHA issues at EU level: in particular, the extent to which current
diYculties in reaching agreement derive from “third pillar” voting procedure and might be remedied by
implementation of the passerelle clauses in previous treaties.

4A. What implications might use of the passerelle have for the UK’s legal and judicial systems? What
alternative action might improve decision-making? How can transparency and accountability at
European level best be extended?

The Commission Communication on the mid-term review of the Hague Programme has been useful for
supporting discussion about whether the current institutional and decision-making arrangements can be
improved upon.

The JHA Council has achieved results of real substance and shown that unanimity need be no bar to fast
and decisive action. The European Arrest Warrant was agreed quickly, and agencies such as Eurojust are
delivering concrete results.

The UK has stated on other occasions that concerns which featured in the debate on the draft
Constitutional Treaty—such as the consequences of extension of external competence and the need for
safeguards such as the emergency brake—remain as valid now as they were then.

The EU should be focusing on implementation, maximising the eVectiveness of agreed legislation, and
delivering on practical instruments, such as the second generation Schengen Information System, the Visa
lnformation System and the decision on exchange of information from criminal records.

Use of the passerelle could have the following consequences, although they are not automatic: the use
of qualified majority voting (QMV); co-decision with the European Parliament; the application of external
Community competence; extended jurisdiction of the European Court of Justice; and possibility of
infraction proceedings where the Commission was not satisfied with the implementation of a specific
measure in a Member State.

Use of the passerelle would not in itself have direct implications for the UK’s legal and judicial systems.
But the potential implications of, for example, QMV in the area of criminal law, is one of the reasons the
UK has flagged the issue of safeguards, in particular the emergency brake in the draft Constitutional Treaty.

Decision making could be made more eVective by ensuring that new proposals are properly evaluated
before being published, in order to ensure there is a need for the proposal and it is clear what problem it will
remedy. The UK welcomed the Commission Communication on evaluation for this reason.

4B. How significant is the recent trend towards internal agreements between groups of member states
outside the framework of the EU, for instance the Schengen countries, or the Prum convention? To
what extent is this due to unanimity or diYculties in decision making? What are the implications for
the UK and for EU fragmentation?

Bi-lateral and multi-lateral agreements between EU Member States outside EU structures are not new
(for example the Schengen agreements date back to 1985) so it is not clear that there is a recent trend towards
such arrangements. The Government is open to consideration of ways to improve decision making but there
is no evidence to suggest that mechanisms that have been in place for many years are suddenly causing
Member States to seek alternative ways of co-operating.

Seeking co-operation arrangements outside EU structures can be due to range of reasons, including
geography and the identification of a shared threat or goal that aVects particular countries but not the
majority of Member States. For example the establishment of juxtaposed immigration controls between the
UK, France and Belgium was a response to a particular border control issue aVecting these three countries
and the outcome has been very positive for the UK.

The Prüm Treaty is an example of a group of Member States seeking to improve their ability to co-operate
even further. There is no indication that Prüm or other bi-lateral or multi-lateral agreements represent a
move to EU fragmentation. Indeed the stated intention of the Prüm signatories is to oVer it up as the basis
for an EU measure once it has been implemented and tested by the signatories.

The Government believes that the ability to continue to reach agreement on practical co-operation
measures outside EU structures provides necessary and valuable flexibility to supplement EU measures. It
does not mean that EU structures are being bypassed or that the EU is fragmenting.
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4C(i) What are the current developments in the area of common border controls and visa
arrangements?

The development of common border controls in the Schengen area principally is through the Schengen
Border Code (SBC), a new version of which came into force on 16 October. The accompanying border
guards handbook is available on the CIRCA (Communication on Information Resource Centre
Administration) website. The SBC brings together the existing principles implemented by Schengen states
regarding land, air and maritime borders into a single legal act. There is discussion at EU working group
level of a Community Visa Code which seeks to bring together the existing principles implemented by
Schengen states regarding common visa policy. There are also discussions on a common Schengen visa
information system (VIS) and the Schengen common visa list. As a non-Schengen state these measures also
do not apply to the UK. However, we take a close interest as we believe a strong Schengen border is in our
interests as is a strong UK border in the interests of the EU as a whole.

4C(ii) What implications does the proposed new policy on illegal migration have for the UK and our
role in the EU?

Following on from the Global Approach to Migration produced in December 2005, the “Communication
from the Commission on Policy priorities in the fight against illegal immigration of third-country nationals”,
which is not yet common policy, sets on a comprehensive approach taken in the fight against illegal
immigration. It was necessary to stock take ongoing measures, in the light of the diYcult humanitarian
situations with the EU’s backing not lest that in The Canaries, Malta and Lampedusa as a result of illegal
immigration. The Communication outlines priorities for future work which may include legislation on
illegal working to reduce pull factors. The UK recognises that there must be a concerted eVorts from all
Member States in fighting illegal immigration and supports the Commission’s approach in this area
particularly towards more eVective use of funding through FRONTEX and greater use of technology at
borders. We will continue to actively participate in the development of many of the various dossiers under
this wide heading.

4C(iii) Will the proposed changes to the short-stay visa arrangements in relation to the eastern
neighbours of the EU open up new channels for illegal migration further westward in the EU?

The Schengen states are currently in negotiations with a number of Eastern European countries on EU
visa facilitation agreements. The countries concerned include: Ukraine, Russia, Moldova, with short-stay
visa facilitation agreements being discussed for the former Yugoslav Republic of Macedonia, the Republic
of Albania, the Republic of Montenegro, the Republic of Serbia and Bosnia and Herzegovina.

The negotiations are ongoing and no final decisions have yet been made. The objective of the agreements
for the EU is to improve standards across the EU in terms of document security, cost and processing times.

The UK does not take part in EU visa facilitation initiatives, which are confined to the Schengen states.
We monitor progress of EU visa facilitation initiatives and consider the potential of visa facilitation
measures with those countries in line with any agreements between them and Schengen states. For example,
we have recently entered into discussions with Russia and Ukraine on possible visa facilitation, focussing
on improvements to the visa issuing process rather than increased numbers of visas Issued. The UK’s
objectives from such agreements are to align our processes with Schengen States as far as possible.

4C(iv) What are the implications of enlargement for JHA issues, including the impact of labour
migration and confidence in new member states’ justice systems?

Prior to EU expansion, in May 2004, the Government committed to monitoring the eVects of EU
enlargement on the UK’s social welfare system and the labour market. The latest quarterly Accession
Monitoring report, shows the numbers of workers from the new EU member states registering with the
Home OYce and applying for benefits.

The broad picture continues to be that the level of labour market participation of A8 workers is following
a stable seasonal trend and that Accession workers from A8 states are helping to fill the gaps in our labour
market and support the provision of public services in communities across the United Kingdom.

Enlargement of the EU has had the following impact on labour market restrictions for Bulgarian and
Romanian nationals:

— Skilled Romanian and Bulgarian workers will continue to be able to come here to do jobs that
cannot be filled by resident labour.

— Very highly-skilled A2 workers that qualify for the Highly Skilled Migrant Programme will also
be admitted as now.

— Romanian and Bulgarian students studying in the UK will continue to be able to work part-time.

— Access for lower-skilled migrants will be limited by quota, and restricted to jobs in agriculture and
food processing. The existing schemes in those areas will now move over to being for Romanians
and Bulgarians only. Between them the schemes will amount to just under 20,000 jobs.



3591911008 Page Type [E] 30-05-07 19:56:48 Pag Table: COENEW PPSysB Unit: PAG1

Ev 134 Home Affairs Committee: Evidence

For as long as these transitional restrictions are in place we will not be opening up any routes for low-
skilled migration for countries from outside the EU. We are not convinced that such schemes are necessary,
with the UK now part of a huge single labour market. And they are anyway now unlawful: EU law says
that if we are placing restrictions on labour market access for EU member states we cannot take people from
third countries to do jobs that EU nationals would have been willing and able to fill.

The Commission Report of 26 September 2006 noted that the current Government in Romania has made
good progress in key JHA areas although it recommended further eVorts to tackle corruption, in terms of
further investigations and subsequent judicial proceedings. The Commission report sets out that Romania
has made “positive progress” in the fight against corruption and that there needs to be a clear political will
to demonstrate the sustainability and irreversibility of this progress. We would agree with this assessment.
Romania has made a concerted eVort— in the last few months alone a number of high level oYcials have
been indicted for corruption.

The Commission Report notes that there needs to be more progress in Bulgaria and that increased
political will is needed to continue to tackle all levels of corruption and to increase prosecutions of organised
crime networks. Further progress is needed to ensure full independence of the judiciary and to tackle
financial crime including money-laundering.

The UK has consistently provided support to both countries on capacity building within the JHA field.

The Commission has proposed post-accession monitoring mechanisms for both Romania and Bulgaria
in a number of areas. In the JHA field these will take the form of monitoring by way of robust benchmarks,
with the threat of a suspension of mutual recognition measures (including the European Arrest Warrant) if
these benchmarks are not met. In practice, if this safeguard is activated, it would enable current Member
States to refuse automatic recognition and enforcement of certain civil and criminal judgments and arrest
warrants in either Bulgaria or Romania. The use of a monitoring mechanism— which was not made use of in
earlier enlargements— sends a very strong message to both Governments on the need for continued reform.

5. What is the current status of the UK protest in the ECJ about the Commission decision not to allow the UK
to opt in to FRONTEX?

The United Kingdom has been excluded from participating in Regulation (EC) 2007/2004 (the Frontex
Regulation). It has challenged this exclusion in the European Court of Justice (C-77/05) on the basis that
the UK should be able to opt-in to Schengen-building measures under Article 5 of our Schengen Protocol.
As yet no hearing date has been set.

1 December 2006

9. Memorandum submitted by JUSTICE

1. JUSTICE is a UK-based independent all party law reform and human rights organisation that aims
to improve justice through law reform and policy work, publications and training. It is the British section
of the International Commission of Jurists and has been strongly involved in monitoring the development
of a European area of freedom, security and justice over the last years. It is part of a research network on
the European Arrest Warrant, headed by the T.M.C. Asser Instituut in The Hague.

2. JUSTICE welcomes the House of Commons Home AVairs Committee’s inquiry into current issues of
EU justice and home aVairs (JHA) and the opportunity it provides to comment on important issues of the
implementation and future of the Hague Programme. We particularly welcome the fact that this very timely
inquiry is conducted by a select committee with a domestic remit, thus emphasising the impact of JHA policy
developments at EU level on UK home aVairs.

Key Observations

3. JUSTICE believes that:

— there is a growing trend for member states to move away from the commitments contained in the
Hague Programme in the area of police and criminal justice co-operation;

— the balance between elements of citizens’ security on the one hand and justice and respect for
fundamental rights on the other in JHA co-operation policies, struck in the Tampere conclusions
and the Hague Programme, is in acute danger of being lost by the current impasses in the EU
Council;

— a change in the voting conditions in the Third Pillar under the passerelle cannot be considered as
the panacea to the problems encountered in the EU Council in the area of police and judicial co-
operation in criminal matters. More than just abolishing member states’ veto powers would be
needed to put the Hague Programme back on track.
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JHA, the Treaty of Amsterdam and the Hague Programme

4. The member states of the European Union proclaimed in the Treaty of Amsterdam 1999 that the EU
should be an area of freedom, security and justice. The Union’s legislative competencies to achieve this goal
in JHA areas were laid down both in the Treaty on European Union (TEU) and the Treaty establishing the
European Community (TEC). Areas covered by these powers are asylum and migration, judicial co-
operation in civil and criminal matters and police co-operation between member states.

5. Fleshing out the means and measures by which this area of freedom, security and justice should be
achieved, member states at the European Council meeting in Tampere in 1999 committed themselves to a
five-year programme of measures to be adopted at EU level to improve co-operation between member states
in the diVerent JHA policy areas. The Tampere conclusions were followed, in November 2004, by the
“Hague Programme: Strengthening Freedom, Security and Justice in the European Union”, the current
multi-annual programme of legislative JHA measures. Member states, through the Hague Programme,
intended, inter alia, to “improve the common capability of the Union and its Member States to guarantee
fundamental rights, minimum procedural safeguards and access to justice, to provide protection in
accordance with the Geneva Convention on Refugees and other international treaties to persons in need,
to regulate migration flows and to control the external borders of the Union, to fight organised cross-border
crime and repress the threat of terrorism, to realise the potential of Europol and Eurojust, to carry further
the mutual recognition of judicial decisions and certificates both in civil and in criminal matters.”

The Hague Programme: the Need for Balance

6. The approach member states took in both the Tampere conclusions and the Hague Programme was
one of careful balancing of measures and policies improving the security of EU citizens by means of
improved criminal justice co-operation and enhanced operational police co-operation on the one hand and
legislative projects aimed at strengthening the rights of those subject to such co-operation measures on the
other. In his most recent speech at the European Parliament’s annual JHA debate on 27 September 2006,
Commission Vice-President Frattini confirmed that “[t]he strategic political goal remains striking the right
balance between improving citizens’ security and promoting and defending people’s individual rights”.

7. Two legislative projects contained in the Hague Programme provide good illustration of this tandem
approach to the objectives of security and freedom/justice. JUSTICE also considers their fate to illustrate
the present diYculties in keeping the Tampere/Hague promise of striking the balance between justice and
security when it comes to negotiating EU instruments in the EU Council. The first of them is the draft
Framework Decision on certain procedural rights in criminal proceedings, which the Commission proposed
in April 2004 (COM(2004) 328 final). This instrument was meant to complement the numerous (draft)
instruments aimed at enshrining the principle of mutual recognition as the guiding one in EU criminal justice
co-operation by strengthening the mutual trust member states need to have in the performance of each
other’s legal systems for the mutual recognition principle to work. In the Hague Programme, member states
unanimously declared in November 2004 that “[t]he further realisation of mutual recognition as the
cornerstone of judicial cooperation implies the development of equivalent standards for procedural rights
in criminal proceedings, based on studies of the existing level of safeguards in Member States and with due
respect for their legal traditions. In this context, the draft Framework Decision on certain procedural rights
in criminal proceedings throughout the European Union should be adopted by the end of 2005.” Yet, even
on this rather modest instrument, merely fleshing out some of the rights which all member states already are
obliged to respect under Art 6 of the European Convention of Human Rights (ECHR), member states are
now unable to agree upon. It is an open question when, if at all, agreement will be reached. Sadly, it is the UK
(amongst other member states) which, despite outward support for this legislative project, has systematically
undermined the adoption of a meaningful text in the Council negotiations.

8. A similar fate seems to have befallen the draft Framework Decision on the protection of personal data
processed in the framework of police and judicial cooperation in criminal matters (COM(2005) 475 final).
This instrument was designed to complement the 1995 Data Protection Framework Directive 95/46/EC in
the area of police and criminal justice co-operation (the EU’s Third Pillar), counterbalancing planned EU
instruments aimed at significantly widening and simplifying information exchange between member states’
law enforcement and internal security agencies (such as the draft Framework Decision on the principle of
availability or the Third Pillar instrument providing the basis for the second generation Schengen
Information System SIS II). The European Commission, in its Communication “Implementing the Hague
Programme: the way forward” (COM(2006) 331 final), considered that such information exchange
initiatives “must be accompanied by a legally binding legislation on data protection, ensuring a high level
of protection of personal data in all the Member States.” The Commission goes on to state that it “regrets
the lack of progress on the proposal which it put forward in October 2005 and considers that the quick
adoption of its proposal by the Council is indispensable”.89 JUSTICE fully endorses these statements.
Again, we regret to note that it is the UK which, among other member states, is withholding support of
significant elements of the Commission proposal while, at the same time, pushing for the adoption of the
draft information exchange instruments.

89 At para 2.6.
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9. While JUSTICE has concerns over the way the balance between security and regard for the
fundamental rights of individuals has been struck in a number of instruments in the JHA areas of asylum
and immigration and civil justice co-operation, these concerns generally relate only to the detail and drafting
of individual instruments. What we are even more concerned about is what we perceive to be more
fundamental diVerences in the general conceptual approach member states currently seem to be taking to the
implementation of the Hague Programme in the area of police and criminal justice co-operation. These, we
believe seem to have lead to a marked decrease in the enthusiasm some member states have for further
implementation of important projects contained in the Hague Programme.

10. These fundamental diVerences concern two related, but distinct, aspects: first, the extent of the
legislative competencies the EU have under the Third Pillar provisions of the TEU and, secondly, the basic
concept diVerent member states seem to subscribe to with regard to further EU police and criminal justice
co-operation. The diYculties in the legislative process caused by these fundamental diVerences are
exacerbated by the EU’s pillar structure and the diVerences in the legislative procedures resulting from it.
We believe, however, that these problems are neither caused nor would they be solved by changes to the
voting conditions in the Third Pillar using the passerelle.

The Hague Programme and the Demise of the Constitutional Treaty

11. As just described, the first of the problems JUSTICE has identified as a major factor for the current
blockade in Council negotiations of important measures in the area of police and judicial co-operation in
criminal matters is the issue of the extent of the EU’s legislative competencies in this area.

12. The UK’s oYcial primary concern about the two legal instruments mentioned above is the alleged
lack of a suYcient legal basis in the EU Treaty for their adoption as drafted by the Commission. Yet, the
UK Government supported the inclusion of the two instruments in the unanimously adopted Hague
Programme. Not only did the UK commit to the adoption of a minimum set of procedural rights in criminal
proceedings applicable throughout the EU by the end of 2005, it went even further on the issue of the
approximation of laws by supporting the following statement in the Hague Programme: “The European
Council recalls that the establishment of minimum rules concerning aspects of procedural law is envisaged
by the treaties in order to facilitate mutual recognition of judgments and judicial decisions and police and
judicial cooperation in criminal matters having a cross-border dimension.”90 Now it is the UK’s position
that the Treaties would not provide the legal basis for instruments that not only cover cross-border cases
but lead to an actual approximation of laws to provide the backdrop for the application of the mutual
recognition principle in criminal justice co-operation. Such measures, it is argued in Council negotiations
also with regard to the Commission draft of the Third Pillar Data Protection Framework Decision, could
only be adopted on the basis of the EU Constitutional Treaty, the fate of which is all but certain after the
negative Dutch and French referenda in 2005.

13. JUSTICE finds the UK’s change of heart surprising. While the Hague Programme was intended to
contribute to preparing the EU for the entry into force of the Constitutional Treaty in 2006, the measures
envisaged in the Programme were not intended to be dependent on the coming into force of the Treaty. This
is demonstrated by the deadline of 2005 member states laid down for the adoption of the Procedural Rights
Framework Decision in the Hague Programme, clearly prior to the planned coming into force of the
Constitutional Treaty in the second half of 2006. Yet, where a member state’s only concern about an EU
instrument is the suYciency of the legal basis in the TEU for its adoption it would otherwise support, we
think the most appropriate course of action for this member state would be to actively participate in the
negotiations and, after the adoption of the instrument, to bring an annulment action in the European Court
of Justice (ECJ) on the ground of lack of legal basis. The ECJ would then be in a position to adjudicate upon
the issue and authoritatively clarify the legal position. We regret that this is not what the UK and certain
other member states seem to be prepared to do.

Member States’ Approaches to EU Police and Criminal Justice Co-operation and the Hague
Programme

14. The second, perhaps even more fundamental issue which, we believe, contributes to the present near
paralysis in the Council, is a change in the basic attitude of some member states to what the mechanisms of
police and criminal justice co-operation should be. This has become most evident in the negotiations of the
proposal for a European Evidence Warrant (EEW) and of a number of proposals for improved cross-border
police co-operation, such as the draft Council Decision of 18 July 2005 on the improvement of police
cooperation between the member states of the European Union (COM(2005) 317 final). In these
negotiations, one of the stumbling blocks seemed to be the extent to which mutual recognition of domestic
evidence warrants or the carrying out by member states’ police forces of cross-border hot pursuit and
surveillance should depend on the verification of dual criminality of the oVence to be investigated. Political
agreement on the European Evidence Warrant could only be reached after significant concessions were
made to Germany and the Netherlands on this issue. Over the draft police co-operation measures, however,
no such agreement seems to have been reached yet.

90 At para 3.3.2.
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15. The mutual recognition principle, which, in broad terms, lies at the heart of both measures, does not
appear to enjoy the full support it once did when the Framework Decision on the European Arrest Warrant,
the “flagship” amongst Third Pillar mutual recognition measures, was adopted in 2002. The Finnish EU
presidency’s press release on the most recent informal JHA ministers’ meeting in Tampere between the 20
and 22 September 200691 demonstrates this when it speaks of the recent diYculties which the negotiation of
mutual recognition instruments posed in the Council. Some JHA experts JUSTICE has spoken to even go
so far as saying that the mutual recognition principle as a basis for police and criminal justice co-operation
is doomed.

16. The uncertain fate of the mutual recognition programme, at least as originally envisaged by member
states in the 1999 Tampere conclusions and the Hague Programme, and the failure of member states to make
good the promises in the Hague Programme to adopt certain rights-oriented instruments leading to an
approximation of member states’ laws lead us to believe that the initial momentum for the improvement of EU-
wide police and criminal justice co-operation as expressed in the Tampere conclusions and the Hague
Programme has been lost. It is thus not surprising that the Chairman of the House of Lords EU Committee,
Lord Grenfell, in a letter to the Attorney General of 22 June 2006,92 wondered whether member states might
want to reconsider more generally the extent of judicial co-operation in criminal matters they now wish to
have and asked the question if member states were still committed to the Hague Programme.

Fresh Impulses for JHA—the “Passerelle”: a Panacea?

17. Not surprisingly, in its Communication of June 2006 the European Commission has noted that there
is “an urgent need to find a new impetus in the area of Freedom, Security and Justice as part of an ambitious,
policy-driven agenda for citizens”.93 JUSTICE shares this view. However, while the solution presented by
the Commission (the activation of the so-called passerelle) might bring benefits to EU lawmaking in the
Third Pillar, we have doubts whether a change in the legislative procedure for the adoption of instruments
in the area of police and judicial co-operation in criminal matters will provide the fundamental impulse
needed to regain suYcient momentum for the adoption of crucial instruments strengthening the rights of
EU citizens in the context of law enforcement and criminal justice co-operation.

18. As presently envisaged by the Commission, the use of art 42 TEU (the passerelle or bridging clause)
by unanimous Council decision and subsequent adoption through member states’ parliaments, where
necessary, would, broadly speaking, have the eVect of ending the unanimity requirement for the adoption
of criminal justice co-operation instruments in the Council by introducing qualified majority voting (QMV),
which already applies in the other JHA areas, such as civil justice and asylum and immigration. Member
states’ veto power would thus be abolished in most, if not all, areas of the Third Pillar. The role of the
European Parliament would be significantly strengthened: while presently the Parliament plays only a
consultative role in police and criminal justice legislation, it is expected that it would be given the power to
block measures under what is called the co-decision procedure. Again, this would align the legislative
process in the Third Pillar to that in the First Pillar JHA areas. The ECJ would also be given a more
significant role in the Third Pillar in that the preliminary reference procedure under the TEC would be made
generally applicable to the Third Pillar without the need of an additional declaration by member states
(which the UK, amongst other member states, has, so far, withheld). We believe that it is fair to say, as the
Commission does,94 that this application of the “Community method” (as opposed to the current Third Pillar
“Union method”) to the Third Pillar would bring greater transparency and certainly more democratic
accountability to EU legislation in the Third Pillar.

19. Yet, member states’ veto power can both be a blessing and a curse. Depending on how this veto power
is used by member states, it can prevent ill-conceived measures from being adopted without making
adequate modifications and providing appropriate safeguards for fundamental rights, as was shown in the
Council negotiations on the EEW. Then again, other, most welcome measures may be blocked by even a
single member state exercising its veto. JUSTICE believes that police and criminal justice co-operation is a
very sensitive area where neither the current lowest common denominator approach nor blind majority activism
are the most appropriate courses of action. Abolition of the veto power should therefore be considered with
greatest care.

20. However, we consider it important to point out that the eVect of a change from unanimity to QMV
in the Third Pillar would be least felt by the UK as it enjoys an opt-in right to JHA co-operation measures
governed by the TEC under a protocol to that Treaty. Thus, the UK would only ever be bound by a
European criminal justice instrument adopted by QMV where it decides to be so bound.

21. We wonder, however, whether the use of the passerelle would bring to an end the trend in criminal
justice co-operation, and even more so in the area of police and security agency co-operation, of fragmented
bilateral or multilateral co-operation between member states outside the frame of the EU. The most

91 http://www.eu2006.fi/news–and–documents/press–releases/vko38/en–GB/168727/
92 http://www.parliament.uk/documents/upload/

HLSubE912806ltr220606.pdf<search%%22grenfell%20attorney%20general%2022%20june%202006%22
93 COM(2006) 331 final, at para 1.
94 At para 3.2.
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prominent example of this trend is, of course, the 2005 Prüm Convention or Schengen III, a treaty on
improved police co-operation and information exchange between law enforcement agencies between
Austria, Belgium, France, Germany, Luxembourg, the Netherlands and Spain. We doubt that even the
introduction of QMV will prevent Europe from becoming an area of security and justice of multiple paces.
Reaching agreement on co-operation instruments between two or more member states will still be
significantly easier than reaching it in Council even under QMV.

22. As already hinted at at para 10 of our evidence, JUSTICE believes that the current problems with
implementing the police and criminal justice measures envisaged in the Hague Programme go beyond simple
issues of voting conditions in the EU Council. They will only partly be solved by moving away from the
unanimity principle in the Third Pillar. Rather, what seems to be needed is an open discourse between member
states, the European Parliament and the European public to reach a new consensus on the direction and
principles for the future development of EU police and criminal justice co-operation. A chance for starting such
an open dialogue seems to have been missed at the most recent programmatic informal JHA ministers’ meeting
in Tampere this September. We can only urge the Committee to press the UK Government to seek and actively
engage in such a dialogue.

Maik Martin
Legal OYcer

2 October 2006

10. Supplementary memorandum submitted by JUSTICE

1. JUSTICE is grateful for the opportunity to submit further comments to this very timely and important
inquiry into current issues of EU justice and home aVairs (JHA), adding to the more general comments
provided in our initial written evidence of October 2006.

The Benefits of Practical Judicial Co-operation Between Member States and the Limits of the
Principle of Mutual Recognition

2. Improved co-operation between EU member states in the area of criminal justice is an important goal
of European integration as expressed in Art 2 of the Treaty on European Union (TEU), the Tampere
conclusions and, of course, the Hague Programme. It forms an integral part of the Union’s aspirations for
the creation of an area of freedom, security and justice as envisaged in the Treaty of Amsterdam. In an EU
of (largely) invisible internal borders where EU citizens may move freely between member states, working
towards a European judicial area is a logical step.

3. The introduction of the European Arrest Warrant (EAW; implemented in the UK in the Extradition
Act 2003) and its use to eVect swift extradition of a one of the main suspects in the failed London
underground bombings in July 2005 from Italy to the UK, demonstrate the eYciency and beneficial eVect
EU measures to improve criminal justice co-operation between member states can have. This is not meant
to say that the EAW scheme is beyond criticism in its design or operation in certain cases; it only goes to
show that there is an undeniable need for, and salutary result in, improved co-operation.

4. Rather, it is the way in which this improved co-operation is being achieved which has been subject of
justified criticism. Now, in an EU of 27 very soon, it is more debatable than ever whether an almost blind
application of the mutual recognition principle without the adoption of flanking measures is the right way
for member states to facilitate and improve judicial co-operation. The principle of mutual recognition, as
borrowed from EC internal market law, was hailed by some member states as an alternative to (at least
partial) harmonisation or approximation of laws in the area of criminal justice. JUSTICE believes, that this
view overestimates what the principle of mutual recognition can achieve. While it can bridge certain
diVerences in the detail of diVerent laws and procedures between member states in the process of judicial
co-operation, it cannot make up for the quite wide divergence in trial standards, definition of criminal
oVences and the available sanctions and penalties for certain oVences that still marks the criminal justice
systems of the soon to be 27 member states.

5. Judicial co-operation on the basis of the principle of mutual recognition requires a certain level of
mutual trust and understanding of the actors of member states’ respective criminal justice systems. It also
demands an approximation of certain elements of member states’ criminal law and procedure in order to
ensure that the application of the mutual recognition principle does not lead to a distortion of the original
judicial decision through the recognition (and execution) in the executing member state. The mutual
recognition principle (especially where the EU co-operation instrument does not envisage a verification of
dual criminality) may also have the consequence of giving eVect, in the executing state, to solutions to social
problems adopted in the issuing state, which (sometimes deliberately) have not, or at least not in the same
way, been chosen in the executing state (eg the [de]criminalisation of abortion and euthanasia, the denial of
the holocaust or the level of sentences for certain oVences).
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6. With reference to diVerent levels of criminal sanctions, the European Commission has expressed the
problem as follows: “The diVerences between the member states’ legislations on penalties are still quite
sharp. There are historical, cultural and legal reasons or this, deeply-rooted in their legal systems which have
evolved over time and are expression of the way in which member states have faced and answered
fundamental questions about criminal law. The systems have their own internal coherence [ . . . ]”.95

7. This internal coherence can be at risk not only where misguided harmonising measures are being
adopted but also where a member state is called upon to blindly execute another member state’s judicial
decision, taking it out of its domestic context. The problems resulting from this approach to judicial co-
operation exclusively based on mutual recognition are apparent in two legislative proposals on the agenda
of the JHA Council meeting on 4–5 December 2005: one covering the mutual recognition of judgments
imposing custodial sentences (transfer of prisoners) and the other governing the mutual recognition of final
criminal judgments in the context of new criminal proceedings for other oVences in another member state.
These problems are highlighted both in JUSTICE’s response to a Home OYce Consultation on a European
Commission proposal for a Council Framework Decision on taking account of convictions in the course of
new criminal proceedings of November 2005 and in our Briefing for the European Parliament on the draft
Council framework decision on the application of the principle of mutual recognition to judgments in
criminal matters imposing custodial sentences or measures involving deprivation of liberty for the purpose
of their enforcement in the European Union of May 2006 which we enclose.*

The Passerelle—Effects and (Dis)advantages

8. We believe that the activation of Art 42 TEU (the passerelle) might have a significant impact on the
future development of EU policies in the Third Pillar. We have summarised these in our written evidence
to the House of Lords EU Sub-Committee E of June 2006 which we have enclosed.*

The Unanimity Requirement and the Risk of a Fragmentation of Third Pillar Co-operation

9. The recurring impasses in the EU Council on certain Third Pillar instruments (eg the Framework
Decision on certain rights in criminal proceedings in the EU, the Third Pillar Data Protection Framework
Decision and the Framework Decision on improved police co-operation) have led to the conclusion of bi-
and multilateral agreements between some EU member states covering issues on which unanimity in the
Council could not be reached (as in the Pruem Treaty on improved police co-operation) and to some
member states actively contemplating the activation of the TEU’s provisions on enhanced co-operation
(Arts 40–41 and 43–45 TEU).

10. Both these avenues of solving the diYculties in the Council short of activation of the passerelle will
lead to a fragmentation of Third Pillar co-operation between member states. This, in itself, does not have
to be considered a negative phenomenon to be avoided at all costs. Enhanced co-operation between groups
of member states, through the formal route of the TEU or outside the structures of the Treaty, may serve
as a powerhouse for EU policy development, as could be witnessed with the Schengen Convention and the
eventual formal integration of the Schengen acquis into the EU structure.

11. Yet, despite enhanced co-operation being formally envisaged in the TEU, it is debatable whether such
fragmentation, potentially spreading to more than an isolated Third Pillar instrument, would conform to
the spirit of the EU as a body of states achieving a common goal by means of uniform common action.

Maik Martin
Legal OYcer

9 November 2006

11. Memorandum submitted by the Law Society

Introduction and General Remarks

1. The Law Society (“the Society”) regulates and represents solicitors in England and Wales. This
response is from the representation arm of the Law Society which represents the views and interests of
solicitors in commenting on proposals for better law and law making procedures in both the domestic and
European arenas.

2. The Society welcomes the opportunity to give views on the Communication on “Implementing The
Hague Programme: the way forward” (COM 2006 331 Final) and the question of the implementation of the
“passerelle” clause as set down in article 42 of the Treaty on European Union. The Law Society broadly

95 European Commission, Green Paper on the approximation, mutual recognition and enforcement of criminal sanctions in the
EU, COM(2004) 334 final, p 8.

* not printed
* not printed
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supports the proposal to activate the passerelle procedure under article 42 and can see a number of benefits
to such a move. Including reinforced democratic scrutiny, eVective judicial oversight and clarity and
coherence in the development of law and policy in this area.

3. It is noted that the European Council in June 2006 called upon the (then) incoming Finnish Presidency
to “explore, in close collaboration with the Commission, the possibilities of improving decision-making and
action in the area of Freedom, Security and Justice on the basis of existing treaties”. Indeed this issue was one
of the key items of debate at the informal Justice and Home AVairs Council in Tampere 20–22 September.

Use of the Passerelle Procedure

4. The Society has previously considered the question of the transfer of police and judicial co-operation
in criminal matters from the third pillar to the first pillar during the debates on the Convention on the Future
of Europe and the Constitutional Treaty. The Society expressed concern that the creation of a pillar
structure in the European Union had allowed certain areas of European activity, notably Justice and Home
AVairs, to develop outside a framework of democratic accountability and judicial control. The Society
therefore oVered strong support for the fusion of the pillar structure. A response was also submitted to a
recent House of Lords European Select Committee inquiry in relation to the question of the criminal law
competence of the European Union.

5. The Society considers that that the full incorporation of the Justice and Home AVairs pillar into the
Community structure oVers the best guarantees that rights and freedoms that are in the interests of
individuals will be balanced against the security concerns of the Member States. Europe’s Justice and Home
AVairs policy must be based on due process and must protect the individual’s rights as well as facilitate cross-
border law enforcement. It is essential that the principles of transparency and democratic accountability be
at the core of all developments in the Union, be it legislation, policy or practice.

6. It is for these very reasons that the Society could support any move to invoke the passerelle procedure
under article 42 of the Treaty on European Union. We agree that this would improve decision-taking and
accountability in the area of police and judicial co-operation. We accept the argument that it could also serve
as a mechanism through which to speed up the decision-making process—but we also note that this may
not actually be the case if the co-decision procedure involves a number of parliamentary readings and results
in a conciliation procedure.

7. We note that the provisions of article 42 state that the Council would determine the “relevant voting
conditions relating to” any transfer of policy, thus leaving the Council the possibility of retaining unanimity
in certain areas. This reflects the situation as regard civil judicial co-operation where unanimity voting has
been reserved for family law matters. We do not wish to state whether, as a rule, qualified majority voting
or unanimity would be preferable but would like to oVer the following examples to reflect the two sides of
the argument.

8. Limiting the use of national veto and putting an end to blocking tactics currently employed on certain
proposals could be a beneficial outcome of any transfer of competence. For example, the Society regrets
that the draft Framework Decision on certain procedural rights in criminal matters has been held hostage
to national veto and notes that this is one of a number of proposals that might benefit from a process of
qualified majority voting.

9. However, on the other hand, the concern is that without unanimity voting certain more repressive
proposals may be adopted, not withstanding the concerns of some Member States. We would refer here to
the political debate surrounding the framework decision, now Directive, on data retention for law
enforcement purposes upon which some Member States expressed concerns in relation to the rights of the
individual. Reference can also be made to the European Evidence Warrant, the subject of recent political
agreement, which might have been very diVerent in substance and scope were it not for unanimity voting.
We also have concerns that proposals vehemently opposed by certain Member States would also be pushed
through, for example the European Public Prosecutor.

10. The voting mechanism will no doubt be the topic of lengthy debate. It is possible that the “emergency
brake procedure” as envisaged under the Constitutional Treaty could be an option. This would be
supported.

11. Another question specific to the position of the United Kingdom and Ireland would be in relation to
the Protocol to the Treaty of Amsterdam and the right to exercise an “opt-in” in relation to matters under
Title IV of the Treaty establishing the European Community, notably asylum, immigration and judicial co-
operation in civil matters. Denmark would similarly be aVected by their decision to remain outside the scope
of all measures in this area.

12. The question would be whether by exercising the passerelle clause and introducing police and criminal
matters into Title IV this right of “opt-in” would extend to legislative proposals relating to police and
judicial co-operation in criminal matters. Whilst this may serve as a tool by which to protect national
interests it could be regarded as a step backwards in terms of a coherent approach to the development of
an area of freedom, security and justice.
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Community Method and Criminal Law Matters

13. Notwithstanding the voting procedures to be assigned to matters in this area, if the passerelle
procedure were to be invoked and police and judicial co-operation in criminal matters were to be subject to
the “standard” Community method the Society would see a number of benefits to this; sole right of initiative
of the European Commission, co-decision with the European Parliament and full jurisdiction of the
European Court of Justice.

14. The Society supports a sole right of initiative for the European Commission in the area of police and
judicial co-operation in criminal matters, removing the Member State right of initiative. By giving the
European Commission the sole right of initiative in this area the development of the “area of freedom,
security and justice” is more likely to be undertaken in a co-ordinated and coherent manner. Both by taking
into account other relevant Community policies such as those arising in fields of activity like social policy,
equality policy or external relations, and in terms of achieving a better balance between freedom, security
and justice. In our view the balance between the diVerent elements in this mix is crucial. To date, Europe
has found itself developing too far in the direction of an “area of security” with freedom and justice lagging
far behind.

15. Moreover limiting the rights of the Member States to bring forward legislative proposals should put
an end to proposals based on purely domestic priorities and prevent knee jerk political reactions to the latest
justice crises. Such initiatives have often hampered the creation of a long term strategy for Justice and Home
AVairs at a European level and have led to activity without continuity and, on occasion, contradictory
outcomes. In our view, the European Commission is a better guarantor of the development of coherent
policy in this crucial area. We do not see any necessity for the continuation of a shared right of initiative as
the experience to date does not appear to have yielded particularly positive results.

16. Furthermore, unlike the Member States, the Commission has the explicit role of “guardian of the
treaties” and can be held to account both by the European Parliament and European Court of Justice if it
fails to give due weight to the rights of individuals as set out at a European level. This role also gives the
European Commission the important responsibility of holding the Member States to account should they
fail in their obligations or commitments. The current lack of enforcement power in relation to Member
States’ implementation of framework decisions tends to make a mockery of implementation deadlines and
again limits the eVectiveness of coherent European Union action. For example the delays and diVerences in
the implementation of the European Arrest Warrant lead to a two-tier extradition system for over a year.
The European Commission is currently seeking to develop evaluation and monitoring mechanisms as
regards the implementation of third pillar instruments but this is a weak initiative compared to real
enforcement power with oversight of the European Court of Justice.

17. Using the passerelle procedure to bring the third pillar into the Community structure would also alter
the respective roles of the European Parliament and European Court of Justice and this would be a welcome
development.

18. Involving the European Parliament as a key partner enjoying the right of co-decision would go
someway to remedying the democratic deficit that exists to date and improve accountability and
transparency. Notwithstanding the debate as to the low levels of participation in European Parliamentary
elections, it is the Society’s view that as the only democratically elected EU institution it remains the best
place in which to conduct an open debate about the decisions that are to be taken. We believe that it is
important that developments in European Justice and Home AVairs policy that aVects individuals and their
fundamental rights are properly debated and seen to be based on more than political compromises sealed
behind closed doors. Moreover, we are confident that the European Parliament will be an eVective player
in ensuring the balance between security, freedom and rights and we consider that it could provide a positive
counterbalance to the “lowest common denominator” decisions taken by the Council of Ministers.

19. We also consider that the European Parliament is the best placed institution to provide oversight and
public scrutiny of the actions of other institutions involved in European Justice and Home AVairs, notably
Europol and Eurojust. The Society is concerned that these institutions, particularly Europol have been
created outside the normal institutional framework. This leaves them in an accountability “limbo”—they
are neither scrutinised fully by the European Parliament, nor are they accountable for their activities in the
European Court of Justice.

20. The European Court of Justice would also take on a new role under a unified first and third pillar
arrangement. The court’s jurisdiction is currently limited to preliminary rulings in relation to those Member
States who have chosen to confer jurisdiction on it (article 35 Treaty on European Union). The European
Court of Justice would be given a similar scope of action to that which it has under the First Pillar. One of
the major guarantees of proper institutional accountability is the possibility for judicial review of both the
legislation passed on police and criminal matters and its implementation. Enhancing the role of the
European Court of Justice should facilitate consistency, clarity and legal certainty.
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Proportionality, Subsidiarity and Effective Law Making

21. The Society continues to support the main principles of European decision-making elaborated over
the last 20 years: subsidiarity, proportionality and transparency. Whilst supporting the transfer of police
and judicial co-operation in criminal matters to the first pillar, and having noted the number of benefits that
this would bring, we would like to reinforce the need for the principles of subsidiary and proportionality to
be paramount in all actions in this area.

22. The creation of an area of freedom, security and justice is an ambitious project, one that must be
developed step-by-step and with an acute awareness of the diVerent legal traditions and jurisprudential
heritage of each and every Member State. The use of the passerelle procedure should not be an excuse to
expand Community competence or to promote harmonisation over approximation. We would recall the
provisions of the Constitutional Treaty which state that: “the Union shall constitute an area of freedom,
security and justice with respect for fundamental rights and the diVerent legal systems and traditions of the
Member States”.

23. As regards eVective law making, the Society considers that were the European Commission to gain
the sole right of initiative the process of developing legislation needs to be improved. Whilst the Hague
Programme and the Tampere Conclusions do set out the broad policy objectives and the political
commitments in this area we are concerned that the initiatives identified then become set in stone regardless
of the results of any full impact assessment or consultation. Although noting that the European Commission
is under the instructions of the European Council (or a Justice and Home AVairs Council) in bringing
forward the initiatives, it does sometimes appear that the action plans are blindly adhered to regardless of
any subsequent in-depth discussion or consultation.

24. The Green Paper on conflicts of jurisdiction and ne bis in idem is one such example. The European
Commission fulfilled its instructions to conduct a consultation in this area and produced a Green Paper.
This was followed by an experts meeting. This meeting included Member States and independent
stakeholders and the majority concluded there was little need for such EU level action. An impact
assessment is currently taking place. In the meantime however a framework decision is being drafted,
seemingly regardless of the impact assessment and public consultation, because the Hague Programme
Action Plan stated December 2006 as the deadline. The principles of better law making and better regulation
developing at EU level need to be firmly embedded in the development of an area of freedom, security
and justice.

Julia Bateman
Justice and Home AVairs Policy Advisor

2 October 2006

12. Memorandum submitted by Baroness Sarah Ludford MEP

A. Summary

1. This submission is to the House of Commons Home AVairs Select committee enquiry into European
Union justice and home aVairs issues with particular reference to the Commission’s mid-term review of the
Hague programme and proposals to implement the bridging (“passerelle”) clauses of the EU treaties to
allow qualified majority voting and co-decision on more JHA matters.* This submission concentrate on the
benefits of transforming the handling of policing, judicial cooperation and criminal law “third pillar”
measures from the present inter-governmental to a Community decision-making procedure. In the view of
the author as a practising European legislator this would give some chance of moving forward in this field
compared to the current ineVective, undemocratic and dysfunctional state of aVairs, although not as much
as the adoption of the Constitutional Treaty for which the passerelle is no substitute.

B. Introduction

2. As opinion polls regularly show, European Union citizens, soon to be half a billion of us, expect
European action to deliver a real enhancement in security through practical measures in tackling the
challenges of crime, terrorism and immigration. For the last seven years since the step-change in capacity
in justice and home aVairs policy instituted by the Treaty of Amsterdam was put into eVect through most
of the asylum, immigration and borders matters being brought within Community competence (“Title 1V”
of the EC treaty), the development of an “area of freedom, security and justice” has been guided by two
main programmes, the Tampere programme of 1999 and the Hague programme of 2004. Both set ambitious
goals towards strong common action in JHA (a mixture of integration and cooperation) but the fact that
the Hague programme is partly repeating the injunctions to progress of 1999 shows that productivity is
fairly modest.

* This submission is written in a personal capacity.
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3. In regard to criminal (third pillar) matters, some progress has certainly been achieved in harmonisation
of several crimes and accompanying penalties at EU level, gains in mutual recognition, the creation of the
European Judicial Network and (especially) the setting up of Eurojust. But legal, political and institutional
shortcomings are prejudicing the accomplishment of the real achievements that ought to be within our
grasp. At present, criminals are more likely than police and prosecutors to enjoy the fruits of a united
Europe.

4. The third pillar is characterised by shared right of initiative between the European Commission and
individual member States, adoption of measures only by unanimous vote, consultative rather than co-
decision role for the European Parliament, limited role of the European Court of Justice and lack of
infringement powers for the Commission. The national veto leads frequently to deadlock or even paralysis,
often to lowest common denominator outcomes and overall to failure to deliver results essential to the
security and freedom goals member states’ leaders have themselves set. It also means that decision-making
is secretive, lacking in full democratic legitimacy and not adequately under judicial conntrol. Unless member
states are disciplined in their use of the right of initiative, this can be abused to provide no more than a string
of headlines during a Presidency. And the absence of Commission enforcement powers means a failure to
implement fully even the modest harvest of agreed measures. It seems clear that there is an increasing need
for reform of the institutional and procedural aspects of JHA policy, principally in the third pillar.

C. A Persistent Debate

5. Recognition of the problems of JHA decision-making is hardly new; indeed that is why there has been
continuous tinkering with the original intergovernmental/national veto model. The EU today faces the same
old debate as 20 years ago between national sovereignty and member states’ desire to have meaningful
common EU action in tackling security and immigration challenges and promoting fundamental rights and
access to justice. The passerelle clauses were included in the 1992 Maastricht treaty and the partial transfer
of JHA to Community competence was eVected in the 1997 Amsterdam treaty, while the 2001 Nice Treaty
provided for semi-automatic transition to qualified majority voting (QMV) and co-decision with the
European Parliament (which happened in 2005) for most Title 1V matters. The passerelle provision in
Article 42 TEU would allow third pillar matters to be transferred to Community competence while
completing the activation of Article 67(2) second indent TEC would mean passing legal migration and
family law to QMV and co-decision as asylum, visas and illegal immigration matters have been.

6. In 2003 the new EU Constitutional Treaty was agreed, with JHA policy one of the principal objects
of substantial reform, but the set-backs in national approval mean the Constitution stays on the shelf and
the third pillar has to carry on under its present diYculties. It also leaves Title 1V TEC with the complexity
(or advantages) of the opt-out/opt-in provisions for the UK and Ireland and opt-out for Denmark. The
European Court of Justice judgement in September 2005 in case C-176/03 found some limited competence
for substantive though not procedural criminal law under the TEC when that is necessary to ensure the full
eVectiveness of other Community policies such as environmental policy. But “mainstream” third pillar
matters were unaVected by the judgement, and the principal live issue in the absence of the new Constitution
remains the urgent need to improve the decision-making process in that area.

7. In its 2004 assessment of the Tampere programme the Commission rightly stated that “the constraints
of the decision-making process and of the current institutional context preclude the eVective, rapid and
transparent attainment of certain political commitments”. Two years later in June 2006 it adopted a
politically and legally ambitious package of four important communications which again highlight the
disadvantages of the decision-making procedure for criminal matters and oVer practical solutions for
improving the current situation. These communications were discussed by Justice and Home AVairs
ministers meeting informally in Tampere on 21–22 September. Member states’ positions are divided, with
Finland in the Presidency known to be keen, France supportive and Germany reserved. It was encouraging
that the position of the United Kingdom as expressed to the House of Commons Foreign AVairs committee
in June by the Foreign Secretary was, while noncommittal, relatively and open-minded. It could be said
though that member states have few arguments of principle for declining to activate the passerelle clauses
since they agreed on even more far-reaching changes in the Constitutional Treaty.

D. Defects of Current Arrangements

8. EU citizens are being both misled and let down by current arrangements. Member state make
declaratory statements but in their actions they fail to deliver and commitments made at the highest political
levels (European Council) often get blocked at the level of ministerial meetings. Member states’ diVerent
traditions and legal systems are often presented as the main obstacles to reaching agreement at the EU level
in the third pillar, but when the political will is there such as on the European Arrest Warrant compromises
have been found. “National sovereignty” arguments may be a pretext for unwillingness to pool eVorts.

9. Behaviour is often contradictory and riddled with paradoxes. For instance member states are reluctant
to share information between EU police authorities and with Europol and Eurojust in the fight against crime
and terrorism, the lack of mutual trust justified on grounds of lack of uniform data protection standards.
But the same member states refuse to agree a binding instrument on third pillar data protection rules,
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proposed by the Commission in October last year but still stuck in the Council. Then the same member states
have no problem in exchanging data with the US, such as data related to air passengers (PNR) or banking
information from the SWIFT network, without any or any eVective data protection guarantees.

10. Due to the current decision-making procedure in the third pillar, member states have failed to adopt
very important measures for both increasing security and enhancing protection of individual rights. These
include, as well as the data protection rules just cited, Commission proposals designed to allow cross-border
investigation and prosecution, to facilitate exchange of information between law enforcement authorities
under the “availability principle”, to tackle race hate crime across the EU, and to provide minimum
standards for fair trial rights for defendants in criminal proceedings. This latter is essential to getting
eVective EU-wide criminal justice to accompany the European Arrest Warrant, but very divergent positions
in the Council and the unanimity requirement have led a small group of member states led by the UK to
prefer a toothless non-binding political declaration. On other topics agreement was reached but only with
ineVective provisions, such as the European Evidence warrant.

11. In May 2005, Belgium, Germany, Spain, France, Luxembourg, the Netherlands and Austria signed
the “Prüm Treaty” on enhanced cross-border cooperation, particularly in combating terrorism, cross-
border crime and illegal migration. Some contend that this type of “advanced guard” forum, like the G6
grouping, can act as a catalyst to progress when EU channels are blocked. The alternative view is that it
means a lessening of the interest and commitment of those states to make the EU forum more productive.
In addition, this kind of partial and intergovernmental form of cooperation outside the EU legal framework
raises important questions regarding how parliamentary input (European and national) and judicial
oversight can be secured.

12. Another characteristic of the third pillar is the poor implementation by member states of the measures
agreed upon by ministers. It is particularly striking to see the slow implementation of the European Arrest
Warrant which was hailed as such a political breakthrough, or the Framework Decision on the freezing and
confiscation of assets and evidence which is so relevant to fighting major crime. All member states have failed
to complete the full and correct transposition of the 2002 Framework Decision on Terrorism. The
Commission was expected to adopt in 2005 the second report on progress in implementation, but this has
still not been possible because of a “lack of information and of notification of legislative texts by Member
States”. Only one Member State (Spain) has fully complied with its transposition obligations regarding the
Council Framework Decision of 2002 on joint investigation teams.

E. Moving Forward

13. The view of those who claim that nothing should be done to anticipate the Constitution is not shared
here. In any case the exploitation of the possibilities of Article 42 TEU or Article 67(2) TEC is hardly
“cherry-picking” from it, since those articles are from the existing treaties and part of the Community acquis.
Since the passerelle clauses are likely to be eVectively be subsumed in any foreseeable new constitutional
settlement, is a transitional step toward that for the existing possibilities to be used.

14. This author hopes for an early adoption of, if not the Constitutional Treaty itself, then something
very similar. This is certainly preferable to the partial solution of the passerelle clauses since it would bring
overall eYciency, accountability and transparency to the decision-making process and secure coherent
improvements in the area of freedom, security and justice in general and third pillar matters in particular.
It would strengthens the powers of Europol and Eurojust and create the European public prosecutor. Most
importantly, it would enhance citizens’ rights by making the Charter of Fundamental Rights binding on the
EU institutions. Article 42 TEU does not however involve any such expansion of competence and the third
pillar (entirely or partially) would be transferred as it is to the first pillar, without a modification of its
content.

15. The transfer of competence under Article 42 is not entirely straightforward, requires unanimity and
would need national ratification. It is true that the transfer need not be of the whole third pillar. Not need
it mean transfer to full QMV and co-decision; other combinations are possible, even unanimity and
consultation. (Though it would seem pointless to go to the eVort of invoking the clause for a meagre result,
and it may be with that recognition that the Minister for Europe GeoV Hoon MP has said it is not inevitable
but likely that QMV and co-decision would apply.) It is possible that an “emergency brake”, following the
model of the Constitutional Treaty, could be inserted for member states concerned to protect the specific
features of their legal and criminal justice systems. In addition, member states’ rights of initiative might
be kept.

16. It is however very important that the European Court of Justice gets full jurisdiction on third pillar
measures. However, a simple transfer of the third pillar to Community competence will not suYce, and
Court jurisdiction over Title 1V matters regarding visas, immigration, asylum and civil law must in turn be
enlarged to that enjoyed over other matters under the EC Treaty. The Commission communication in the
June 2006 package on enlarging the Court’s jurisdiction over Title IV matters was welcome, since it is
unacceptable to limit access to citizens’ justice precisely in the area where their fundamental rights are most
at risk.
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17. The Commission June 2006 communications do not examine the potential consequences of the use
of the passerelle clauses for the UK, Ireland and Denmark. It can however be argued that for the UK and
Ireland adopting the passerelle clause would put them in an advantageous situation compared to the present
situation (and to the Constitutional Treaty) since they would be able to make use of their opt-out/in facility
for criminal law as well as immigration etc measures. Denmark would be entirely excluded from criminal
cooperation once it moved to Title IV TEC. But advantages of the Constitutional Treaty are that it reduces
the complexity and confusion of the “variable geometry” which characterises the area of freedom, security
and justice at present.

18. Achievements in the area of freedom, security and justice have neither lived up to EU leaders’
promises nor met the scale of the challenges. The procedures for decision-making are obscure, too often
secretive and leave too much power to the execuitve. It is most welcome that your committee is carrying out
this enquiry and your report will be read with interest not only in the European Parliament but no doubt
in other national parliaments. We all share the goal of increasing democratic accountability as well as timely
action in this field and are partners, not competitors, in that endeavour.

4 October 2006

13. Memorandum submitted by the Mayor of London

Summary

EU legislation in the area of Justice and Home AVairs impact on London and the Mayor’s responsibilities
for policing, refugee integration as well as social and economical development more generally. The Mayor is
concerned about lack of progress at EU level on key issues towards the development of the EU as an area of
justice, freedom and security and sees a clear interest in strong cooperation at EU level to eVectively combat
the threat of terrorism. The Mayor therefore fully supports the European Commission’s suggestion to move
towards more eVective decision-making procedures in the Council and to give a stronger role to the European
Parliament and the Court of Justice.

Introduction

1. The Mayor of London welcomes the opportunity to respond to the Home AVairs Committee’s inquiry
into European Union issues, notably the Commission’s proposals for implementation of the “passerelle”
clause allowing co-decision and qualified majority voting on certain Justice and Home AVairs issues and the
mid-term review of the Hague programme.

2. The Mayor follows EU developments in this area closely due to the direct impact EU policies have on
London and on the Mayor’s responsibilities in areas such as policing and refugee integration. Also, more
generally immigration and asylum legislation determined at EU level influence the Mayor’s statutory
responsibilities for London’s social and economic development as well as the Mayor’s obligation to promote
equal opportunities for all and to address health inequalities.

3. Via his European OYce, the Mayor engages directly in EU policy developments in the area of Justice
and Home AVairs. Recent contributions include a submission to the Commission’s evaluation of Council
Directive laying down minimum standards for the reception of asylum seekers (2003/9/EC) and a submission
to the Commission’s Green Paper on an EU approach to managing economic migration. The Mayor’s
European OYce will also play an active role in the forthcoming consultation on the Green Paper on a second
phase of a Common Asylum System.

Closer and More Effective EU Cooperation

4. The Mayor appreciates the need for stronger and more eVective decision-making procedures at EU
level in those areas within Justice and Home AVairs that are still subject to so-called third pillar cooperation,
notably police and criminal justice matters.

5. There are obvious reasons for concern about the lack of progress in negotiations between Member
States on key issues such as the criminalisation of oVences of racism and xenophobia on a uniform basis
across the EU. The current need for obtaining unanimity means that it is the most reluctant Member States
that determine the pace of progress and there is little scope for more progressive Member States to move
forward at EU level and to push for legislation that goes beyond minimum standards.

6. Also, terrorism will clearly continue to pose a threat to the EU in the future, not least in London. The
Mayor believes that eVective cooperation at EU level, and legislation that facilitates the smooth
collaboration between law enforcement agencies, are essential in terms of ensuring safety of all EU citizens
and preventing further attacks.
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7. He therefore fully supports the Commission’s suggestion to move towards the “Community Method”,
including the use of qualified majority voting in the Council and co-decision with the European Parliament,
together with an increased role for the European Court of Justice. This would increase the legitimacy of EU
legislation in the area and push Member States into more dynamic negotiations in the search for
compromises.

8. A strengthened decision-making procedure should develop in parallel with measures to improve
operational cooperation between Member States. For example on counter-terrorism other EU Member
States have a lot to learn from the UK, and notably London, in terms of developing community engagement
programmes to fight radicalism and counter terrorism in general. Mechanisms at EU level which facilitate
exchange of good practice between Member States and sub-national levels are crucial to achieving good
results in the long-term.

9. Finally, the Mayor regrets that the UK does not fully participate in all parts of the Hague Programme
and systematically chooses not to participate in EU measures related to immigration. It is well known that
London is a city built on immigration and that the immigrant population has contributed enormously over
time to the economic, social and cultural development and made it into the vibrant city it is today. Not
participating in EU-wide rules regulating the rights and responsibilities of third country nationals puts
London’s large immigrant population at a disadvantage compared to third country nationals in the rest of
the EU, notably when it comes to the right to free movement within the EU. The Mayor hopes that the
Government is willing to reconsider its position on this matter in near future.

Dorthe Nielsen
Senior Policy Coordinator, London’s European OYce

Richard Wiltshire
Government and Parliamentary Liaison

25 September 2006

14. Memorandum submitted by Dr Valsamis Mitsilegas

Introduction

1. Justice and Home AVairs is perhaps the fastest-growing area of European Union law and policy, with
developments in the field challenging traditional perceptions of State sovereignty and having potentially far-
reaching implications for the protection of fundamental rights and the relationship between the individual
and the State. Recent years have witnessed a proliferation of EU laws (such as the European Arrest
Warrant) and structures (such as Eurojust and the European Borders Agency), and sustained political
pressure—most notably via the Hague Programme and its aftermath—towards the intensification of co-
ordination and operational co-operation between national law enforcement agencies. However, these
developments have not always been accompanied by an open, democratic debate in the future direction of
EU action in the field, with both the European Parliament and national parliaments having a limited say.
On the other hand, attempts for further integration have repeatedly stumbled upon current institutional
constraints—such as decision-making by unanimity in the Council—which remains in place in the light of
the rejection of the Constitutional Treaty, at the expense of the adoption of mostly “protective” measures
for the individual (such as proposals on the rights of the defendant). This contradiction between the political
pressure towards more EU co-ordination in enforcement and Member States’ reluctance to cede sovereignty
in the sensitive sphere of criminal law is reflected in the Hague Programme and has led to two major
tendencies in the development of EU law and policy in the field: an emphasis on mutual recognition rather
than harmonisation of criminal law; and an emphasis on operational co-operation rather than the
development of a coherent legal framework to regulate co-operation between national authorities. My
contribution will focus on these two aspects of EU action.

Mutual Recognition in Criminal Matters

2. Mutual recognition of judicial decisions has been central in the development of EU criminal law post-
Tampere and confirmed in the Hague Programme as the cornerstone of EU action in criminal matters. The
emphasis on mutual recognition, instead of harmonisation of criminal law, has been a convenient choice
for Member States concerned about ceding sovereignty in criminal matters. The political appeal of mutual
recognition for such Member States lies in the fact that, instead of embarking in a very visible attempt to
harmonise their criminal laws at EU level, they can be seen to promote judicial co-operation by not having
to change in principle their domestic criminal laws. For EU institutions promoting the principle, on the
other hand, mutual recognition would avoid stagnation in European integration in criminal matters (linked
to Member States’ reluctance to harmonise criminal law and the decision-making constraints of the third
pillar) and would lead to a “spill-over” harmonisation of minimum procedural standards justified as
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facilitating the practical operation of mutual recognition and leading to the establishment of a common level
playing field across the EU.96 The Commission’s proposal on defence rights is a clear example of such “spill-
over” harmonisation strategy.97

3. The central element of the mutual recognition mechanism is that—instead of a common standard
negotiated and adopted at EU level—it is a national standard, judgment or order (for example, a European
Arrest Warrant) that must be recognised by the equivalent authorities of other Member States.98 In
recognising these standards in specific cases, national judicial authorities implicitly accept as legitimate the
national legal, constitutional and judicial system which has produced them in the first place. In that sense,
mutual recognition represents a “journey into the unknown”, where national authorities are in principle
obliged to recognise—with a minimum of formality and limited grounds for refusal—standards emanating
from the national system of any given EU Member State. The basis for the smooth operation of the principle
is therefore a high level of trust in each other’s criminal justice systems, which would facilitate the quasi-
automatic recognition of national judicial decisions in the sensitive sphere of criminal law by judges across
the EU.

4. However, the issue of the extent to which one can successfully “borrow” the mutual recognition
principle from its internal market framework and transplant it to the criminal law sphere is contested. The
main objection that could be voiced to such transplant is one of principle, namely that criminal law and
justice is an area of law and regulation which is qualitatively diVerent from the regulation of trade and
markets. As I have noted elsewhere, “Criminal law regulates the relationship between the individual and
the State, and guarantees not only State interests but also individual freedoms and rights in limiting State
intervention. Court orders and judgments in the criminal sphere may have a substantial impact on
fundamental rights, and any inroads to such rights caused by criminal law must be extensively debated and
justified. Using mutual recognition to achieve regulatory competition (as has been the case in the internal
market) cannot be repeated in the criminal law sphere, as the logic of criminal law is diVerent and market
considerations cannot give a solution. While market eYciency requires a degree of flexibility and aims at
profit maximisation, clear and predictable criminal law principles are essential to provide legal certainty in
a society based on the rule of law. The existence of these—publicly negotiated—rules is a condition of public
trust to the national legal order.”99

5. It comes thus as no surprise that the application of the mutual recognition principle in criminal matters
on the terms described above, has raised a number of constitutional concerns. A major objection has
centered on the abolition of the dual criminality requirement for 32 oVences in the mutual recognition
instruments, which is seen to constitute a breach of the legality principle (or nullum crimen sine lege). It is
doubtful whether it is acceptable to execute an enforcement decision (such as an arrest warrant) related to
an act that is not an oVence under the law of the executing State and whether a State should be asked to
employ its criminal enforcement mechanism to help prosecuting/punishing behaviour which is not a
criminal oVence in its national legal order. A further concern involves the legitimacy of criminal law at the
national—and EU—level. Criminal law is fundamental in a society governed by the rule of law, as it contains
rules delineating the relationship between the individual and the State and providing guarantees and
safeguards for the individual regarding the extent and limits of acceptable behaviour and reach of State
power and force. Criminal law and the limits that it sets must be openly negotiated and agreed via a
democratic process, and citizens must be aware of exactly what the rules are. However, mutual recognition
challenges this framework. Contrary to harmonisation, which would involve a set of concrete EU-wide
standards which would be negotiated and agreed by the EU institutions, mutual recognition does not
involve a commonly negotiated standard. Agreeing on the procedure to recognise national decisions, rather
than substantive rules in the field of criminal law reflects a legitimacy and democracy deficit. Mutual
recognition without any level of open, democratic debate contributes towards a lack of clarity as to the
objectives, content and direction of EU criminal law.100

6. The recent decision by the German Constitutional Court on the compatibility of the German
legislation implementing the European Arrest Warrant is indicative of such concerns. While the Court
avoided to clash with the Union legislator and the European Arrest Warrant itself, it sent a clear warning
that any attempt to render judicial co-operation in criminal matters automatic would have to take into
account the constitutional protection that—at least citizens—of EU Member States feel that they enjoy in
their country of citizenship. Rather than emphasising trust in “each other’s legal and judicial systems” which

96 See V Mitsilegas, “Trust-building Measures in the European Judicial Area in Criminal Matters: Issues of Competence,
Legitimacy and Inter-institutional Balance” in S Carrera and T Balzacq, Security versus Freedom? A Challenge for Europe’s
Future, Ashgate, Aldershot, Hampshire and Burlington, VT, 2006, pp 279–289.

97 For background to this proposal, see House of Lords EU Committee, Procedural Rights in Criminal Proceedings, 1st Report,
2004–05, HL Paper 28.

98 For further details, see V Mitsilegas, “The Constitutional Implications of Mutual Recognition in Criminal Matters in the
European Union”, Common Market Law Review, October 2006.

99 Mitsilegas, ibid.
100 Ibid.
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is at times taken for granted by EU institutions and certainly flagged up as the basis for mutual recognition,
the German Constitutional Court rather emphasised the trust that the citizen has in his/her own legal
system—and subsequently annulled the German implementing legislation of the European Arrest Warrant.

7. The Commission on the other hand attempted to address these concerns mainly by tabling a draft
Framework Decision on defence rights, which was presented as a corollary to the European Arrest Warrant
and justified on the basis that it would enhance trust in each other’s criminal justice system. Given the
measure’s rather weak legal basis, the requirement of unanimity in the Council, and Member States’
reluctance to agree on such issues, the proposal is still under negotiation in the Council. Bearing in mind
that the European Arrest Warrant has now been fully implemented, this creates an imbalance in EU criminal
law, which is exacerbated by the constant focus on mutual recognition at the expense of (and not in
conjunction with) harmonisation of criminal law or an attempt to achieve a better common understanding
of the aims and objectives of criminal law in a borderless Union. With the majority of Member States
seemingly reluctant to use the “passerelle” provision to transfer criminal law decision-making in the first
pillar, prospects of more harmonisation remain unclear. At the same time, though, mutual recognition is
increasingly under attack (if the German Constitutional Court and the outcome of the negotiations on the
European Evidence Warrant are credible indications). This state of flux can be seen as an opportunity to
address the incrementalism in the development of EU criminal law and opening a far-reaching debate on
the future and direction of EU action in criminal matters.

Operational Co-operation, Counter-terrorism and the Hague Programme

8. The main novelty in the rather “pragmatic” Hague Programme has been the emphasis on
“operational” measures and a multi-pronged strategy to enhance operational co-operation. Measures aim
in particular at boosting operational co-operation between national law enforcement (and to some extent
intelligence) agencies, by introducing new concepts such as the principle of availability, enhancing the
exchange of personal data and strategic information between these agencies and their EU counterparts, and
developing European Union databases.

Intensifying co-operation between national police authorities

9. The key element in this process is the facilitation of exchange of information between national
authorities on the basis of the “principle of availability”. According to the Hague Programme, this means
that “throughout the Union, a law enforcement oYcer in one Member State who needs information in order
to perform his duties can obtain this from another Member State and that the law enforcement agency in
the other Member State which holds this information will make it available for the stated purpose, taking
into account the requirement for ongoing investigations in that State”. The principle of availability, as
evidenced by the Commission original proposal for a related Framework Decision and based on a maximal
version of mutual recognition, is extensive and may have far-reaching implications for both the protection
of human rights but also for the legitimacy of EU action in the field:

— It calls for the provision of information to “equivalent” authorities of other Member States almost
exclusively on a “need to know basis”.

— Exchange of information takes place on the basis of standard, pro-forma documents, becoming
thus quasi-automated.

— No questions as to the purpose and use of this information by the requesting authority are asked
(although the proposal currently includes a ground for refusal on human rights grounds).

— Requesting police authorities cannot ask for information to be obtained—with or without coercive
measures—by the requested authority solely for the purposes of co-operation—but information
already lawfully collected by the requested authority by coercive measures may be provided (even
though these measures may not be lawful in the requesting State—something that would
potentially infringe national constitutional provisions through the “back door”).

— Authorities that can benefit from the principle of availability will be defined by a “comitology”
Committee, and not by the ordinary EU legislative procedure (currently in the third pillar)—this
move would bypass parliamentary scrutiny both at EU and national level and shields the issue of
“availability” from public debate.

Developing EU databases and enhancing their “interoperability”

10. One of the main priorities in this context is the development of the “second generation” Schengen
Information System (SIS II). These developments may bring about fundamental changes in the nature and
purpose of the Schengen Information System, which may be transformed into a general, law enforcement
database, with the boundaries between the so-called “immigration” and “police” data in the SIS database
becoming increasingly blurred. Key in this process are proposals to interlink SIS alerts. Parallel
developments are visible in negotiations regarding the Visa Information System (VIS), with calls for the
database to be accessed not only by immigration, but also by police authorities. There are also calls for the
VIS to include biometric identifiers, and a 2004 Regulation has introduced the requirement for EU passports
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to include biometrics. These developments raise important privacy concerns, which become more acute in
the light of the recent emphasis on the need to ensure “interoperability” between EU databases. Following
the example of the EU Declaration on combating terrorism produced after Madrid, the Hague Programme
calls for maximising interoperability of EU information systems “in tackling illegal immigration and
improving border controls” on the one hand, and “reciprocal access to or interoperability of national
databases” for security purposes, or “direct (on-line) access”, including for Europol, to existing central EU
databases such as the SIS.101 This could create a situation where databases including diVerent categories of
data and established for diVerent purposes—not necessarily related to law enforcement—are
“interoperable” and thus easily accessed by a wide range of authorities. The logic of maximum availability
dictates that personal data—regardless of their nature and the purpose for which they have been collected—
be readily available to any State/EU authority which may claim that access is necessary.

The proliferation of EU structures

11. There exist now a number of bodies and agencies dealing with operational co-operation in JHA
matters and counter-terrorism in the EU. Europol and Eurojust are the most obvious references, both third
pillar agencies established by and regulated extensively by EU law. Other structures, however, are less
formal. The post of the EU Counter-terrorism Co-ordinator was established by the European Council after
Madrid. There is no clear legal basis in EU law for this post, nor is there, quite some time after the
establishment of the post, a clear description of the Co-ordinator’s mandate (although he reports to Mr
Solana)102. The Police Chiefs’ Task Force, working within Council structures, has also been called to assist
on counter-terrorism, as has SitCen, a second pillar intelligence centre also reporting to Mr Solana. The
recently established European Borders Agency is also called to co-operate. We thus have a combination of
first, second and third pillar bodies and structures, some founded on legal rules, some more informal. The
work of all these agencies—especially if, as in the Hague Programme, they are called to co-operate and
exchange data with each other—raises important issues of democratic control and scrutiny as well as
accountability, but this is especially the case with the informal structures: it is not clear who checks the
exercise of their powers, especially if these are coercive and involve the exchange of personal data.103

EU Action in Criminal Matters—A Democracy and Legitimacy Deficit?

13. The development of EU action in the field of criminal law and counter-terrorism and its potential
impact on human rights have not been properly debated in the EU or its Member States, and from that
perspective the legitimacy of the operational project for the EU is questionable. Three are the main elements
contributing to this democratic and legitimacy deficit:

— the current limits of the EU institutional and constitutional structures regarding democratic control:
the third pillar envisages a very limited role for the European Parliament. Scrutiny is even more
limited in third pillar international agreements and EU operational action. The European
Parliament’s role is even more limited when Europol and Eurojust are involved. National
parliaments, on the other hand, have virtually no opportunities to scrutinise operational action,
and intervene in the making of EC and EU law only in the negotiation stage, before measures are
adopted. The proposed involvement of national parliaments, jointly with the European
Parliament, in scrutinising the work of third pillar agencies is an option worth exploring.

— The proliferation of agencies and informal structures and the push towards co-operation: many of the
structures created were established with minimal debate and even without a legal basis. All these
bodies are asked to co-operate, but the nature of co-operation is unclear. Cross-pillar co-operation
is desirable but the legal framework of each pillar is diVerent—as is the legal framework of specific
agencies and structures. There is a danger of operational co-operation which is totally unchecked.
Greater attention should be placed on the scrutiny and accountability of third pillar agencies and
the control of operational co-operation. Operational action and co-operation must be placed
within a clear legal framework.

— The chosen method of integration—the emphasis on mutual recognition: this is the case both in
criminal matters (with the European Arrest Warrant being the prime example) and to some extent
in police co-operation (with the principle of availability). Co-operation takes place on the basis of
trust in the legal systems of other Member States almost automatically, without examining how a
judgment has been reached or how information has been obtained or how it will be used. This may
have considerable constitutional implications for the Member States involved. It also serves to
avoid or pre-empt EU wide scrutiny and debate on the level of co-operation desired by citizens
and the standards that should underpin this. The lack of consultation and engagement with the

101 Point 1.7.2, p 25 and 2.1, p 28 respectively.
102 See House of Lords EU Committee, After Madrid: the EU’s Response to Terrorism, 5th Report, session 2004–05, HL

paper 53.
103 See V Mitsilegas, “Operational Co-operation and Counter-terrorism in the EU”, in F Pastore (ed), Supranational Counter-

terrorism. A test under duress fort EU principles and institutions, Centro Studi di Political Internazionale (CeSPI), Rome,
Working Paper 22/2005.
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public may however, as demonstrated by the rejection of the Constitutional Treaty in France and
the Netherlands, be counter-productive, especially when one deals with matters of that
importance.

Valsamis Mitsilegas

2 October 2006

15. Memorandum submitted by the National Society for the Prevention of Cruelty to Children (NSPCC)

Summary

Cross-border challenges to child protection require cross-border solutions. The NSPCC believes the EU
has an important role to play in providing these solutions, including in the field of justice and home aVairs,
and that it must continue to develop urgently needed initiatives in the field of JHA to improve child
protection in the EU. The NSPCC recommends that not only decision making procedures but other
obstacles to progress in this area are explored.

Preventing unsuitable people from working with children

In order to prevent unsuitable people moving between countries to seek work with children, the NSPCC
has been highlighting for some years the need to improve the exchange of information between EU Member
States on child sex oVenders, and to recognise other countries’ disqualifications from working with children.

There are a number of significant EU developments in this field, including attempts to make progress in
the area of the mutual recognition and enforcement of prohibitions arising from convictions for sexual
oVences committed against children. However there have been obstacles to moving forward, which need
addressing. The NSPCC believes mutual recognition is the most realistic way of responding to this problem.

Additionally, further steps are needed to enable exchange of criminal records information, with a focus
on oVences against children, as well as ensuring that this information can be eVectively made use of.

Identification of victims of child abuse images

The development of computer technologies, and the internet in particular, has facilitated a dramatic
expansion in the market for child sex abuse images. The EU has helped tackle this problem including
through the adoption of a Framework Decision on combating the sexual exploitation of children and child
pornography (2003), which obliges Member States to make oVences related to child pornography illegal and
lays down lower limits for maximum penalties. However, the NSPCC is aware that there is an urgent need
for greater practical cooperation, within the EU as well as beyond.

Introduction

1. The National Society for the Prevention of Cruelty to Children (NSPCC) is the UK’s leading charity
specialising in child protection and the prevention of cruelty to children. It is the only children’s charity with
statutory powers enabling it to act to safeguard children at risk.

2. We have more than 180 teams and projects throughout England, Wales, Northern Ireland and the
Channel Islands. Their work includes family support, counselling and therapy to children and families
experiencing abuse; investigations into allegations of child abuse; and work within schools and other youth
organisations to provide a voice for children and advocate their rights, among other activities.

3. The NSPCC provides an independent campaigning voice for children. It works to influence
government on legislation and policy aVecting the lives of children and families and runs public education
campaigns to raise awareness of, and encourage action to prevent, child abuse.

The EU’s Role

4. The NSPCC welcomes the opportunity to comment on the issue of EU Justice and Home AVairs. The
questions posed by this Inquiry are hugely important for eVorts to protect children in the context of the
changing nature of crimes against children, which increasingly transcend national borders including due to
greater cross-border movement of people and new technologies.

5. The NSPCC will not respond to all of the questions raised in the consultation, but focus on the issues
about which it has particular knowledge and which are most significant for child protection. These are:

A. The cross-border dimension of preventing unsuitable people from working with children.

B. Identification of victims of child abuse images.
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A. The Cross-border Dimension of Preventing Unsuitable People from Working with Children,
Including Exchange of Information on Convictions and Mutual Recognitions of
Disqualifications

Background

6. One of the NSPCC’s main priorities at EU level is improving information exchange between EU
Member States on people convicted of oVences against children, with particular emphasis on using this
information to ensure disqualifications are recognised across the Union. We are also concerned to develop
means of exchanging information about people who are cautioned, but not convicted, in relation to sex
oVences against children. In the UK system for example, such people would show up on a Criminal Records
Bureau check, but information about them would not be exchanged with other countries under current
proposals.

7. In the UK, the June 2004 report of the Bichard Inquiry, which was prompted by the conviction of Ian
Huntley for the murder of two children in Soham, referred specifically to the diYculty of checking the
background of overseas workers. It concluded that, “this is clearly an area of potential weakness in the
protection of young people” and recognised the risks and loopholes posed by the lack of information sharing
between EU member states.

8. The NSPCC’s knowledge supports the fact that some sex oVenders will go to considerable lengths to
gain access to children; this includes moving from one setting to another, from one professional activity to
another, and one country to another.

9. There have been a number of recent cases in which closer EU co-operation could have made a real
diVerence to our ability to protect children from the activities of sex oVenders. In 2004, the case of Michel
Fourniret in Belgium highlighted a serious failure between neighbouring Member States to share
information, which resulted in a convicted sex oVender from France gaining employment in a school in
Belgium.

10. The NSPCC’s work in Northern Ireland (NI) in particular has made us aware of the diYculties posed
by the existence of diVerent systems across Member State borders. The lack of disqualification arrangements
in the Republic of Ireland has created serious problems as oVenders barred from working with children in
NI can easily cross the border to work in the Republic of Ireland. There is some evidence from NSPCC NI
that a number of sex oVenders are using gaps in the diVerent legislation and policy between Northern Ireland
and the Republic of Ireland to manipulate assessment and risk management arrangements. In recent years
the NSPCC NI has worked closely with the Irish Society for the Prevention of Cruelty to Children (ISPCC)
to highlight the problems and loopholes, to the Irish government in particular.

11. The UK vetting system, although not perfect, is considered to be one of the most rigorous in Europe.
The picture varies considerably across the EU with not every member holding a list or a mechanism to track
and monitor those who have been disqualified from working with children.

12. The NSPCC has long recognised the need to share information on convicted child sex oVenders across
the EU. We have particularly emphasised the need to create a mechanism for using this shared information
to ensure that disqualifications from working with children are recognised and enforced in all member states.
The NSPCC’s CUPICSO report (2000)104 on the collection and use of personal information on child sex
oVenders examined how personal information was being used in diVerent member states. The report made
several recommendations on how to establish more eVective methods at Union level to protect children from
sex oVenders.

13. Since 2000 the NSPCC has continued to campaign on this issue. In 2003 we held a roundtable
discussion in the European Parliament to highlight the existing gaps in advance of EU enlargement. We have
worked closely with the Home OYce, taking part in a Home OYce seminar in March 2004 and joint
information trips to Belgium and France in 2004 which helped develop our knowledge of relevant systems
in other countries. At UK level the NSPCC has campaigned for, helped develop and supported recent
legislation to prevent unsuitable people working with children at national level105. Our work has continued
to shed light on the deficiences in relation to cross-border cooperation and the challenges faced in this field.

14. The NSPCC also has a strong interest as an employer of many staV who work closely with children
in ensuring that vetting and checking systems are as robust and thorough as they can be, so that unsuitable
and unsafe individuals, from the UK or any other EU member state, or elsewhere are not able to secure
positions with children.

104 CUPICSO: the collection and use of personal information on child sex oVenders. London: NSPCC (2000).
105 These include: The Police Act 1997 including implementation of Part V in Northern Ireland; Response to the

Interdepartmental Working Group on Preventing Unsuitable People from Working with Children, Protection of Children
Act 1999; The Protection of Children and Vulnerable Adults (NI) Order 2003; The Sexual OVences (Amendments) Act 2000;
The Criminal Justice and Court Services Act 2000; The Sexual OVences Act 2003; Response to the CRB consultation paper
on the Reform of the Disclosure Process; Response to the Northern Ireland OYce consultation “Safer Recruitment in
Northern Ireland”.
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Current state of progress in mutual recognition, including the development of minimum standards across the
EU, and whether further steps in this direction are desirable; In which areas is mutual recognition currently
employed?

15. The EU has been attempting to make progress in the area of the mutual recognition and enforcement
of prohibitions arising from convictions for sexual oVences committed against children.

16. The Belgian government proposed in 2004 a “Council framework decision on the recognition and
enforcement in the European Union of prohibitions arising from convictions for sexual oVences committed
against children”. Under the decision, Member States would recognise and enforce bans on working with
children imposed on individuals by other Member States, where these bans result from criminal convictions
for sexual oVences committed against children.

17. The framework decision is proposed on the basis of Articles 31(a) and 34(b) of the Treaty on
European Union, as a supplement to previous decisions including Framework Decision 2004/68/JHA on
combating the sexual exploitation of children and child pornography (2003). This established a minimum
common EU approach to these oVences, in particular as regards the type of penalty and prohibition that
should be provided for by national legislation, thus laying the ground for legislative action in this area.

18. The NSPCC welcomed this Belgian initiative and detailed its reactions in a response to a Home OYce
consultation in May 2005. This would be an important first step towards better protection for children
within a borderless Europe.

19. However, even this is proving diYcult to achieve. The European Parliament (under the consultation
procedure) adopted a report approving the Belgian initiative in May 2006, with some minor changes. The
Finnish Presidency subsequently drew up a revised proposal which has been discussed in the relevant
Council Working Group over the past months. Negotiations have so far been unsuccessful in reaching
agreement. While Member States agree on the important purpose of the initiative and the need for action
of this kind, there are a number of obstacles to agreeing on a workable system.

20. This step is highly desirable in order to respond to a growing challenge for child protection. It would
not be acceptable to reduce ambitions to improve protection for children due to politically-motivated
concerns. For the NSPCC, it is crucial in the first instance to ensure that this legislation is adopted.

21. It is important to recognise that this first step alone would not create a satisfactory system. As an
organisation set up to protect children from all forms of abuse the NSPCC sees the framework decision as
a basis on which further legislative action should be taken. Our concerns are in particular:

— The proposal applies only to prohibitions arising from convictions for sexual oVences. However
many states, including the UK, have procedures for prohibiting other oVenders, and people who
may pose a risk, from working with children. For example, the disqualification order in England
and Wales also applies to some oVenders convicted of violent and drug oVences against children.
While we recognise the complexities involved in extending the oVences beyond those defined in
the Council framework decision on combating sexual exploitation of children and pornography
to include other forms of abuse and drug related oVences, we would like to see a continuing
dialogue with the EU member states to examine how this could be achieved.

— The proposal stipulates that recognition will only be of “prohibitions arising from convictions”.
However in the UK there are also administrative systems (ie not court-ordered convictions)
intended to bar individuals who are considered to be unsuitable to work with children. The UK
vetting and barring system is currently undergoing a huge reform to further tighten the system,
including creating a new independent panel of experts whose role it will be to make decisions about
prohibitions. This kind of administrative disqualification is not recognised in this proposal. The
UK government has previously suggested examining the potential of extending this framework
decision to include non court-ordered prohibitions, which the NSPCC supports.

— The proposal does not address the problem of discrepancies between penalties. We are concerned
that sex oVenders may seek to reduce the time of a court-ordered prohibition by moving between
Member States seeking out more lenient penalties.

The NSPCC therefore believes that further action is desirable to address these elements.

22. As mutual recognition has not yet been operationalised in this area we cannot comments on its
eVectiveness. Given the current political and legal EU context mutual recognition would appear to be the
most realistic way of making progress in this area, which takes into account the wide variations in criminal
justice systems.

23. However, mutual recognition does have limitations as evidenced by the current diYculties in
adopting the legislation described above106.

106 It is also important to note that in February 2006 the Commission published a Communication on Disqualifications arising
from criminal convictions in the European Union. This recommended taking a sectoral approach, giving priority where a
common basis between Member States already exists—such as in the field of prohibitions arising from convictions for child
sex oVences.
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24. The exchange and use of criminal record information is an essential prerequisite for eVective mutual
recognition. This is not easy, especially given the huge variety of ways in which disqualifications are handed
out and registered. It is clear that Enlargement has also added to the range of criminal justice systems within
the EU and increased the variety of approaches which need to be coordinated. However, ongoing eVorts in
this area must be vigorously pursued.

25. The CUPICSO report included recommendations that governments ensure that criminal records
contain a discrete category of records on child sex oVenders; put in place arrangements to facilitate the
movement of information on child sex oVenders within countries; and set up clear national contact points
to facilitate cross-border information sharing, among others. Many of the report’s recommendations
remain valid.

26. The Commission produced a White Paper in January 2005 on exchanges of information on
convictions and the eVect of such convictions in the European Union. Crimes committed against children,
particularly sexual oVences, are very diVerent in nature to the other “serious crimes” recognised by the EU;
terrorism, organised crime and fraud. At the time, the NSPCC expressed concerns that the White Paper was
not specific enough to eVectively deal with sexual crimes against children.

27. However, the NSPCC welcomed the Commission’s commitment to putting in place a mechanism for
exchanging information on convictions within a reasonable time frame. We also supported the idea of
setting up a European index of oVenders, a means of identifying the Member States in which a person has
previous convictions, which could be easily consulted but which complies with national and European
privacy laws. We believe this would enable the exchange of information more rapidly. Priority should be
given to using this information for checking individuals who seek employment with children and young
people.

28. However, the subsequent proposal for a Council framework decision on the organisation and content
of the exchange of information extracted from criminal records between Member States (December 2005)
did not include the earlier suggestion of a European index of oVenders. The NSPCC questions the reasons
for not taking forward the idea of an index of oVenders.

29. The NSPCC believes that further steps to ensure exchange of criminal records information should
be vigorously pursued, with a focus on oVences against children, and ensuring that this information can be
eVectively made use of.

B. Identification of Victims of Child Abuse Images

Background

30. The development of computer technologies, and the internet in particular, has facilitated a dramatic
expansion in the market for child sex abuse images. The internet allows images of the sexual abuse of
children to be distributed all over the world and the evidence points to a vast increase in the number of
images in circulation and to more and more children being abused to produce these images.

31. The Interpol database of child abuse images contains photographic evidence of more than 20,000
individual children who have been sexually abused for the production of child abuse images. In May 2006,
fewer than 500 of these victims had been identified and become subject to protection107.

32. The NSPCC has been working to focus attention on the victims of this crime, who are often forgotten
in police eVorts to identify and convict perpetrators. In 2003 the NSPCC published “Images of abuse: A
review of the evidence on child pornography”108. The NSPCC was one of the first to identify this need and
work with the police in a joint initiative called “E-Spy”, to track down and prosecute people who download
images of child sexual abuse from the internet and to identify the victims shown in the images. The NSPCC
have also successfully lobbied the UK government for the creation and set up of CEOP(C) the new Child
Exploitation and Online Protection Centre and have embedded several of our staV in the new centre. We
strongly support CEOP(C) programme of internet safety work which includes the identifying of victims.
However we do not believe that the level of funding and resources channelled into the new centre to work
on victim identification is yet suYcient.

33. The EU has helped tackle this problem including through the adoption of the 2003 framework
decision on combating the sexual exploitation of children and child pornography, which obliges Member
States to make oVences related to child pornography illegal and lays down lower limits for maximum
penalties.

34. The NSPCC is aware however that there is an urgent need for greater practical cooperation, within
the EU as well as beyond. The most successful initiative to date has been the creation of the Virtual Global
Task Force (VGT) which is a produce of cooperation at an operational level between a number of law
enforcement agencies. However, its growth has been slow and there continue to be considerable diYculties
around data sharing between countries. Interpol is currently struggling to set up one comprehensive global
database of images and they have expressed concerns about the challenges to this. There is currently a
pressing need for this issue to be given greater political priority and more global leadership.

107 These figures were provided by Europol in May 2006.
108 http://www.nspcc.org.uk/Inform/Research/Findings/ImagesOfAbuse–asp–ifega26193.html
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Decision Making in the Justice and Home Affairs Field

The process of decision making on JHA issues at EU level

35. The principle of open borders and the free movement of goods, services and people has many
advantages for EU citizens. However it has also made it easier for individuals to take advantage of open
borders for criminal purposes and to evade detection. New cross-border threats to children require cross-
border solutions.

36. The NSPCC is concerned that important objectives—such as agreeing initiatives aiming to better
protect children, and exchanging relevant information eYciently and eVectively—are failing to be reached
due to the diYculties in this area. Changing decision making procedures alone is unlikely to be enough to
address urgent child protection concerns.

37. Changes in criminal behaviour linked to increasing freedom of movement of people as well as new
technologies, demand ambitious responses from governments. Greater and more eVective European
cooperation to tackle crime including against children is essential. This includes judicial cooperation, and
addressing the diYculties currently being faced.

38. The NSPCC recommends that not only decision making procedures but other obstacles to progress
in this area are explored. Political will and a spirit of cooperation will be essential ingredients in moving this
work forward.

Conclusion

39. The EU can and must continue to develop urgently needed initiatives in the field of JHA to improve
child protection in the EU.

Kathleen Spencer Chapman
European Adviser

17 November 2006

16. Memorandum submitted by Open Europe

Introduction

1. Open Europe is an independent think tank set up by some of the UK’s leading business people to
contribute new thinking to the debate about the future of the EU. Open Europe believes that the EU must
embrace radical reform based on economic liberalisation, a looser and more flexible structure, and greater
transparency and accountability if it is to succeed in the 21st century.

Key Points

2. The EU Commission has proposed that member states should agree to use the passerelle or “bridging”
clause in the current treaties109. If utilised it would mean that criminal justice and policing would for the first
time become a community competence. This decision would be likely to abolish the national veto and would
greatly increase the powers of both the EU Commission and European Court of Justice (ECJ) over a
sensitive area of national policy.

3. We believe that the proposal represents a significant shift of power from the national to the European
level, over a key area of policy. It is an area in which the UK Government has been reluctant to cede control
to Brussels in the past and we believe that it should block these proposals now. Majority voting would
present particular problems for common law countries such as the UK and Ireland which are likely to find
themselves in a minority and therefore unable to block new laws which could cause problems for their
legal systems.

4. If the passerelle clause is used it would mean that for the first time in the UK’s history criminal laws
would be passed through parliament as secondary legislation, and would not receive full parliamentary
scrutiny, as they will be implementing EU legislation.

5. In this paper we argue that the UK’s opt-in clause is not as eVective a safeguard as the veto. We also
argue that the UK’s opt-in is seriously undermined by an ECJ ruling from September 2005 (Case C-176/03).

6. If EU ministers agree to the Commission’s request the EU would gain even more significant powers
over criminal justice than it would have been given under the EU Constitution. As the Government has
acknowledged, the European Commission would gain the sole right to propose new legislation, whereas

109 Article 42 TEU.
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under the Constitution the right of initiative would have been shared. The proposal would also sweep away
some of the safeguards written into the Constitution, such as the “emergency brake” procedure, and the
restrictions relating to the EU acting only on “serious crimes with a cross-border dimension”.

7. One of the European Commission’s central objectives for using the passerelle clause is to be able to
push through measures which are currently being blocked in the European Council. We look at two of these,
the proposal to harmonise rights for suspects in custody, and the proposal to harmonise criminal oVences for
racism and xenophobia across the EU, both of which we argue could pose particular problems for the UK.

8. If the passerelle clause is used the European Court of Justice would gain jurisdiction over criminal law,
which could create practical problems. It often takes up to two years for the ECJ to give its interpretation
of a particular case. If it started ruling on criminal cases national governments could be forced to hold
suspects in custody for up to two years before a final ruling is given.

9. Using the passerelle would also give the EU external competence over criminal justice and policing
which would mean that the EU would begin to negotiate extradition treaties on the UK’s behalf and could
even begin to assume control over deportation agreements.

Key Problems with Using Article 42 TEU

(a) The “opt-in” is not an eVective safeguard

10. Legal experts have warned that a ruling by the European Court of Justice in September 2005 (Case
C-176/03) will undermine the UK’s opt-in arrangement. As a result of the case the EU is able to propose
criminal sanctions in all areas of “Community competence”. When it does so, the UK has no “opt-in”
arrangement, and would therefore have to participate in any criminal justice measure that the Commission
feels is necessary to “ensure the full eVectiveness of a Community policy”.110

11. Richard Plender QC, who represented the UK in the case in question, told us that the ruling would
create “a problem” for the UK when attempting to use its opt-in as “There is no opt-in or opt-out under
this judgment”.111

12. The Court’s ruling considerably widens the scope of EC criminal action and allows EU laws to
prescribe criminal oVences and penalties in a much greater level of detail.112

13. This was a dramatic and unexpected ruling—but its impact is currently limited, by the scope of
community competence. For example, the Commission can propose criminal legislation for environmental
crimes, which are under its competence, but not criminal laws in general, as criminal law in general, is not
in its competence.

14. However, if it is used in full, article 42 TEU would transfer much of criminal justice and police
cooperation into the first pillar, making them community competences. It has been argued that only limited
sections of criminal justice would be transferred across: the Government argues that article 31(e) TEU only
allows the EU to harmonise criminal oVences and penalties in the fields of organised crime, terrorism and
illicit drug traYcking. However, the decision will move across all of Articles 29 to 32—covering such open-
ended concepts as “ensuring compatibility in rules applicable in the member states” and “preventing
conflicts of jurisdiction between member states.”

15. Furthermore, in its communication “Implementing the Hague programme: the way forward” the
Commission specifically stated that it wanted to harmonise crimes of racism and xenophobia if and when
article 42 TEU is used113. This proposal clearly does not fall into the categories mentioned in article 31(e),
which suggests that if the passerelle clause were used the EU would gain competence over a large part of the
criminal justice field.

16. Thus if ministers agree to use the passerelle clause the EU will be able to determine oVences, penalties
and other “appropriate measures” across all areas of criminal justice where it has competence, which would
not be subject to the opt-in procedure and would ultimately be interpreted by the ECJ, not national courts.

17. Even without the court ruling, the opt-in arrangement clearly would not give the UK as much control
as a veto. Member states have three months to opt-in to a new measure once it has been proposed. If, as
the legislation is drafted, the UK or Ireland do not like the way it turns out, it is not possible to opt back
out again.

110 For more details see “Communication from the Commission to the European Parliament and the Council on the implications
of the Court’s judgment of 13 September 2005 (Case C-176/03) Commission v Council”.

111 Interview, 7 September.
112 In its communication on the implications of Case C-176/03 the Commission states that the ruling gives it the ability to set:

“the definition of the oVence—that is, the constituent element of the oVence—and, where appropriate the nature and level
of the criminal penalties applicable, or other aspects relating to criminal law . . . it is necessary to direct the action of the
Member States by specifying explicitly (i) the type of behaviour which constitutes a criminal oVence and/or (ii) the type of
penalties to be applied and/or (iii) other criminal-law measures appropriate to the area concerned.”

113 The Commission wants to pass the proposal for a Framework Decision on combating racism and xenophobia which is
currently blocked in the Council.
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18. The UK and Ireland would also be bound by any future amendments to that legislation. This is
particularly significant given that many EU measures, particularly if controversial, have clauses which call
for a review of the legislation in several years time. For example, the current wrangles over the EU
Commission’s attempt to abolish the UK’s opt-out from the Working Time Directive were started because
of a 10-year revision clause.

19. Ireland is the only other EU country which has an opt-in procedure apart from the UK. In evidence
to the House of Lords Irish Justice Minister Michael McDowell cast doubt on the claim that the opt-in was
like a veto.

20. “I am not clear that the opt-in power gives us eVectively the same outcome—it may or may not.
Politically obviously opt-in means that the other Member States will go and be able to do their own thing, so
to speak, and politically that may be more diYcult to resist and more diYcult to resist an opt-in rather than a
unanimity requirement, and that depends on the politics of any issue at the time it comes to be decided.”114

(b) Going even further than the EU Constitution

21. If EU ministers agree to use the passerelle clause they would be accepting a shift of power over
criminal justice which is even more radical than that contained in the EU Constitution.

22. It would give the EU Commission the sole right of initiative over criminal justice. Under the
Constitution this right would have been shared between the member states and the Commission.

23. Giving the EU Commission the sole right of initiative could lead to a reduction in the flexibility and
eVectiveness of actions in this area. Criminal justice policy is generally conducted in a reactive manner,
responding to new issues as they happen and troubleshooting problems with existing legislation as they
become apparent.

24. National governments are clearly best placed to be able to respond to new issues as and when they
crop up. In recent years the “big 6” member states have taken the lead in responding to security incidents
such as the 7/7 London bombings, and the recent alleged plot to blow up planes on route to the United
States. If member states lost the right of initiative their ability to respond and push new measures through
quickly would be severely curtailed.

25. Under the Constitution the EU would only have been able to harmonise criminal penalties and
oVences for a limited number of “serious crimes with a cross-border dimension” but there would be no such
restriction if the passerelle clause is used.115

26. Unlike under the Constitution there would be no “emergency brake” procedure available to member
states if the passerelle is used. The emergency brake would have allowed member states to halt negotiations
on a proposal if it thought it “would aVect fundamental aspects of its criminal justice system.”116

(c) Enabling the EU to push through controversial laws which are currently being blocked

27. One of the EU Commission’s central reasons for wanting to use the passerelle clause is so that
measures which are being blocked can be pushed through in the European Council. Several of the measures
which it wants to pass are extremely controversial and could cause particular problems in the UK.

28. One proposed measure attempts to harmonise rights for suspects in custody across the EU.117 If
passed, every suspect across Europe would be handed a “Letter of Rights” once arrested, which they are
granted by “European Union law”. The House of Lords EU Select Committee has warned that if this
proposal is passed it could become impossible to stop the “creeping competence” of the Commission, and
could lead to the “incremental unification of criminal procedure throughout the EU.”118

29. Another proposed measure criminalising racism and xenophobia could overturn amendments made
to the recent Bill on Religious Hatred. After a campaign led by the comedian Rowan Atkinson, an
amendment was passed which safeguarded comedians from prosecution for insulting behaviour. The EU
Commission’s proposal could possibly overturn this amendment because it outlaws “public insults”. If a
dispute arose, it would fall to European judges to ultimately interpret the law.

114 “The Criminal Law Competence of the European Community”, House of Lords EU Select Committee, Q 187, July 2006.
115 Article III-271(1) Treaty Establishing a Constitution for Europe.
116 Article III-271(3) Treaty Establishing a Constitution for Europe.
117 Framework decision on certain procedural rights in criminal proceedings throughout the European Union.
118 EU Committee, 1st Report, Procedural Right in Criminal Proceedings, 7 February 2005.
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(d) Increasing the powers of the European Court of Justice

30. Using the bridging clause would hugely increase the role of the European Court of Justice over
member state’s criminal law. For the first time the Court would have full jurisdiction over criminal law,
something which has long been resisted by successive UK Governments. The ECJ would become the highest
court in the UK’s criminal law system and would begin to determine the substantive criminal law for EU
nations.

31. Apart from anything else this could create practical problems. It often takes up to two years for the
ECJ to give its interpretation of a particular case. If it started ruling on criminal cases national governments
could be forced to hold suspects in custody for up to two years before a final ruling is given.

(e) Giving the EU exclusive “external competence” over criminal justice

32. As the EU legislates in particular areas it gains external competence over them. This means that it
begins to represent member states in international negotiations on these issues.

33. If EU ministers agree to use the bridging clause in the treaties and transfer criminal justice into the
first pillar the UK will lose its right to negotiate bilateral extradition treaties with foreign countries. The EU
might also gain competence over member states’ deportation agreements with third countries. This could
have serious consequences for the UK’s ability to negotiate robust deportation agreements for terror
suspects with non-EU countries.

Paul Stephenson

1 October 2006

17. Supplementary memorandum from Open Europe

Background

1. We believe that there are considerable advantages to be gained from increasing cooperation between
member states’ various agencies in the justice and home aVairs sphere. However, we fear that to attempt
to harmonise member states’ various systems is unwise and—given the diverse nature of these systems—
unachievable.

2. It is our view that a country’s criminal justice system forms a fundamental part of its national
constitution and is an essential part of the relationship between the individual and the state. The EU’s role
should be limited to aiding cooperation between member states’ systems and leave directly elected national
parliaments to determine the substantive criminal law and procedure of their country.

3. The process of mutual recognition of judgments was supported strongly from the start by the UK
Government as a means to stave oV pressures for full scale harmonisation of criminal law. However, there
are two key problems with this approach: the poor drafting of laws which has led to a lack of clarity, and
the inherent mistrust between member states’ vastly diVerent judicial systems. Given these problems, we
believe that a process of mutual recognition will inevitably give way to pressures for full scale harmonisation
in the near future, a process we would view as extremely problematic for common law countries such as the
UK and Ireland.

4. Given the widespread criticism of the judicial systems in Bulgaria, Romania and also Croatia,
measures such as the European Arrest Warrant and the European Evidence Warrant could be open to
abuse. It is also highly regrettable that the 2004 EU Directive on Free Movement, which came into eVect in
May this year severely curtails the Government’s ability to expel foreign criminals. This is made all the more
concerning by the high levels of organised crime in the accession countries.

Mutual Recognition

5. The principle of mutual recognition of criminal laws and procedure is problematic. We argue that the
shortcomings of this approach are already leading to calls for a greater degree of harmonisation in the EU.
Furthermore, this process has a precedent in recent EU history. Mutual recognition was intended to be the
cornerstone of the Single Market, but has given way to pressures for the standardisation of EU member
states’ health and safety standards, product regulations and labour laws to name but a few examples.

6. The first problem with mutual recognition, exemplified by the European Arrest Warrant (EAW), is a
lack of clarity and legal certainty.

7. This measure gives a list of oVences to which it applies. Put simply, if an oVence falls within this list
then member states’ judicial authorities are required to recognise the request to arrest the suspect.

8. The list of oVences is unfortunately vague. It is unclear which crimes do and which crimes do not fall
under the categories of “racism and xenophobia”, “sabotage”, “swindling” or “racketeering and extortion”.
For example, the oVence of racketeering is not even commonly recognised in many European jurisdictions.
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There is also a problem in so much as the labels given under the diVerent language versions of the EAW do
not always correspond. The English version lists an oVence of “computer-related crime”, in the French
version this is described as cybercriminalité while in the Dutch version it is informaticacriminaliteit. The
scope of “computer related crime” would appear to be much wider than the French or Dutch versions.119

9. Compounding this problem, EU ministers agreed to abandon the traditional safeguard of dual
criminality. This would not have posed such a problem if the list of oVences under which an EAW could be
issued was restricted to a small number of well recognised oVences, but this is not the case.

10. We believe that this lack of clarity combined with the abandonment of dual criminality will inevitably
lead—at some point—to EU citizens being extradited to other member states for oVences that are not crimes
in their own country.

11. In this case, as the House of Commons European Scrutiny Committee has argued, EU lawmakers
will be faced with a dilemma. Either they accept that their citizens will be prosecuted for oVences which are
not recognised under UK law, or they will have to look to standardise large numbers of oVences across
the EU.120

12. We believe that if and when high profile cases of this sort occur in the future there will be considerable
pressure from some quarters for a more far reaching process of harmonisation to begin.

13. Another major problem with mutual recognition of judgements is the radical diVerence in approach
between the various systems. The most famous and obvious one being the diVerence between the
inquisitorial system used by much of continental Europe and the common law adversarial system.

14. Countries such as France are wary about adapting their procedures to become more like “Anglo-
Saxon” systems, which they see as less likely to achieve convictions. On the other hand, UK practitioners
are sceptical about whether the continental system aVords enough protection for the suspect.

15. This lack of trust between the various systems is often cited in EU Commission proposals as a real
stumbling block to mutual recognition. The EU Commission’s favoured method to improve this is to set
minimum standards to be observed across the EU. We believe that not only is this often ineVective, but that
it is simply the first step in a gradual process of harmonisation.

16. The proposal on setting minimum standards for procedural rights throughout the EU provides an
interesting case study for this point. Known as the “Framework decision on certain procedural rights in
criminal proceedings throughout the European Union”, it sets out to create minimum standards for rights
for suspects across the Union because in the EU Commission’s opinion “divergent practices run the risk of
hindering mutual trust and confidence which is the basis of mutual recognition”.121

17. Both UK EU select committees have expressed concern over whether the EU treaties actually provide
a legal basis for the proposal. The justification for the framework decision, given by both the EU
Commission and the UK Government is that it is necessary to improve mutual recognition and mutual trust,
and therefore it falls under Article 31(C) of the Treaty on European Union.

18. During the House of Lords EU Select Committee inquiry into the framework decision Lord Neill
argued that this was an “enormously broad basis” which “carries almost across the board. It is hard to think
of anything to which that proposition would not apply.”122

19. The House of Lords inquiry concluded that if the Commission and UK Government’s reasoning for
the legal base was accepted “there is the risk that this approach might lead, over time, to the incremental
unification of criminal procedure throughout the Union.”123

20. The UK Government’s EU legal adviser, Kevan Norris, told the House of Lords EU Select
Committee inquiry into the framework decision that it would not apply across the board. He argued that
“the restriction on the Community legislator is in terms of the test of necessity to improve mutual
recognition”.124 In other words, the EU will only propose minimum standards in areas of criminal justice
if it believes it will improve mutual trust and therefore mutual recognition.

21. We are concerned however that this test is not rigorous enough, and that this process of unification
will take place even if the new minimum standards do not increase mutual trust between member states’
judicial systems.

22. The framework decision on procedural rights in criminal proceedings is again a good example of this.
It has been criticised by numerous diVerent groups for setting extremely low standards. Such is the disparity
between national systems that unless a lowest common denominator approach is taken it is virtually
impossible to find agreement. Thus the procedural rights proposed by the directive are lower than the rights
already granted in most member states.

119 The EAW Framework Decision between Past and Future, Nico Keijzer, Centre for European Policy Studies.
120 European Scrutiny Committee, Seventeenth Report, January 2002.
121 Green Paper on Procedural Safeguards for Suspects and Defendants in Criminal Proceedings throughout the European

union (COM(2003) 75 final).
122 House of Lords EU Select Committee, Procedural Rights in Criminal Proceedings, Q 259, February 2005.
123 House of Lords EU Select Committee, Procedural Rights in Criminal Proceedings, Paragraph 41, February 2005.
124 House of Lords EU Select Committee, Procedural Rights in Criminal Proceedings, Q259, February 2005.
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23. The Commission has also been criticised for failing to undertake an evaluation of the benefits that
would accrue from passing the framework decision. As one academic has argued, “one can find no trace of
the Commission’s having actually looked for concrete examples of where lack of mutual trust has caused
diYculties for the operation of the principle of mutual recognition.” It has also been argued that
practitioners are not convinced that the choice of rights which will be harmonised “addresses the causes of
the doubts that practitioners and suspects actually have in relation to the criminal justice systems of other
Member States.”125

24. To summarise, the legislation is not achieving the goals that are supposed to justify it.

Harmonisation

25. The EU Commission has also begun putting forward proposals for the full scale harmonisation of
member states’ criminal law at quite an alarming rate. Since the ECJ ruling in Case C-176/03, which said
that the European Commission is able to propose criminal oVences and penalties in the environmental field,
the Commission has claimed the competence to set criminal law across all areas which come under the first
pillar or are necessary to fulfil one of the four fundamental freedoms in the Treaty of Rome.

26. Thus the Commission has already proposed a number of new EU-wide oVences on firearms
traYcking, employing illegal immigrants, a new timeshare directive, and the enforcement of intellectual
property rights. All of these would be passed through the “community method”. They are initiated by the
Commission, can be amended by the European Parliament, decided by qualified majority voting and would
fall under the jurisdiction of the ECJ. Importantly, the UK’s opt-in procedure would not apply to these
decisions. Thus if the UK opposed a particular measure but a majority of other member states agreed on it
the UK would have to write the new oVence or penalties into its national law.

27. While member states are resistant to the idea of allowing the EU to be overly prescriptive in defining
oVences and setting penalties, preferring rather that it set a framework for them to work within and choose
how to apply, the European Commission has stressed that it believes “it is necessary to direct the action of
the Member States by specifying explicitly (i) the type of behaviour which constitutes a criminal oVence and/
or (ii) the type of penalties to be applied and/or (iii) other criminal-law measures appropriate to the area
concerned”.126

28. The Commission has also issued a number of proposals for harmonisation of criminal procedure in
areas such as bail and the presumption of innocence. These proposals have not been universally well
received, and especially not by countries with common law systems.

29. The Irish Justice Minister Michael McDowell has said that many EU member states do not seem to
understand the “diYculties that some of their concepts pose for common law systems”.127

30. In his explanatory memorandum on the Green Paper on the presumption of innocence UK Attorney
General Lord Goldsmith argued that “There are major diVerences between our common law systems and
the civil law systems which characterise much of the rest of the European Union. A legislative approach
designed to harmonise systems across EU Member States would be likely to require significant changes to
our primary legislation for which we see no need. We trust that responses to the Green Paper will show the
unwisdom of pursuing legislative measures at this time.”128

31. Such are the diVerences between legal systems across the EU, we think that it would be unwise to
begin a systematic programme of harmonisation. As Richard Plender QC, who represented the UK in Case
C-176/03, remarked to us during an interview, “I think there is an enduring danger of trying to harmonise
aspects of legal systems which are themselves fundamentally diverse . . . we think we are harmonising but
quite often we are aligning points of similarity in fields of diVerence”.

32. Furthermore, it is quite simply undemocratic for criminal laws to be set anywhere other than by
national institutions. One of the basic functions of a national democracy must be to decide which types of
conduct are and are not acceptable, and how the unacceptable oVences should be punished. Undoubtedly
these norms will vary between countries and the priorities set by their societies. The procedures which are
set in place to protect innocent citizens from improper prosecution are so inextricably linked to a country’s
historical and political development that it is inconceivable that it is correct for them to be altered by any
body other than their directly elected representatives.

33. If the Westminster parliament is unable to amend criminal laws as it sees fit because they have already
been harmonised at the EU level, or if it is forced to create a new oVence because the Government has been
outvoted in the Council of Ministers, this strikes us as a critical loss of national autonomy and one that will
prove to be extremely unpopular with the British electorate.

125 Shooting from the Hip: Proposed Minimum Rights in Criminal Proceedings throughout the EU, Robin Loof, European Law
Journal, Vol 12, No 3, May 2006, pp 421–430.

126 Communication from the Commission to the European Parliament and the Council on the implications of the Court’s
judgment of 13 September 2005 (Case C-176/03) Commission v Council”.

127 “The Criminal Law Competence of the European Community”, House of Lords EU Select Committee, Q198, July 2006.
128 7 June 2006.
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34. The need for precision and proper scrutiny of criminal law and procedure demands that it is best
decided by national parliaments where citizens have a much better chance of influencing legislation in order
that it reflect their priorities. It should not be decided behind closed doors, through a process of
horsetrading, by politicians who are largely unaccountable to the UK public.

Implications of Enlargement for JHA Issues

35. The problems in the justice systems of new EU member states, particularly Romania and Bulgaria
are well documented by numerous sources, including reports for the Commission.

36. This has implications for the functioning of the European Evidence Warrant and the European Arrest
Warrant, given that—for instance—the UK would be obliged to recognise requests for evidence or
extradition from judiciaries that are still materially aVected by corruption. The Commission has noted
Bulgaria still needs to make eVorts towards “removing ambiguities concerning the independence of the
judiciary and the accountability of the judicial system.”129 Future enlargements will see this problem re-
emerge—Croatia, is the most likely candidate for the next EU accession, but the Commission have said the
country “is still some way from enjoying an independent, impartial, transparent and eYcient judicial
system”.130

37. The EU Free Movement Directive (2004/38/EC) has raised serious concerns on JHA issues,
particularly as regards EU enlargement. In very simple terms, this Directive makes it far more diYcult for
national governments to expel EU criminals, stating that “Expulsion orders may not be issued by the host
Member State as a penalty or legal consequence of a custodial penalty” to EU nationals. This has already
undermined the Government’s stated policy of repatriating foreign criminals, with the Home Secretary
recently telling the Commons that attempts at deporting EEA nationals had “been defeated consistently in
the courts.”131 Given high levels of organised crime in Romania and Bulgaria, this inability to expel
potentially dangerous criminals is extremely concerning for the UK and other member states.

38. We argue that the UK Government should renegotiate this aspect of the Free Movement Directive,
and also ensure that criminals who have been expelled cannot use their rights to free movement to re-enter
the UK.

Paul Stephenson

15 November 2006

18. Memorandum submitted by Professor Steve Peers, University of Essex

The following evidence addresses the issues being examined by the committee, except for the issue of
practical cooperation.

Mutual Recognition and Criminal Law

1. Mutual recognition is currently applied to most civil and commercial judgments and to a number of
criminal law matters, along with aspects of migration law (the movement of long-term residents within the
EU, the allocation of asylum-seekers’ applications, and entry bans in the Schengen Information System),
as well as to the internal market of course.

2. The application of mutual recognition in the internal market, as well as increasingly asylum law, is
usually dependent upon some degree of harmonization, or at least comparability as a ground for refusing
mutual recognition. Mutual recognition in the criminal law context or as regards civil and commercial
judgments is not.

3. In some areas, such as the common commercial (trade) policy and the Schengen system for short-term
entry and movement, the EU instead applies uniform rules.

4. It is diYcult to judge the eVectiveness and cost of mutual recognition measures, but certainly in the
case of the European Arrest Warrant the statistics indicate a high and rising number of warrants issued and
quickly executed.

5. There are limitations to mutual recognition from the perspective of national constitutions and doubts
about the wisdom of trusting other Member States’ systems, and of removing the protection of the dual
criminality principle. It seems time to reassess fundamentally the EU decision’s to remove the protection of
that principle, and whether the EU should be focusing instead on harmonizing certain additional aspects of
substantive national criminal law and developing basic minimum standards for national criminal
procedures.

129 MEMO/06/345 (26.09.06).
130 EU Commission, Progress report on Croatia (08.11.06).
131 Hansard (9.10.06).
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6. Basic standards for national criminal procedures could be developed without altering the central
elements of the diVerent national procedures, ie without requiring the replacement of juries or the
development of an inquisitorial procedure in the UK. In particular, it is hard to see how criminal evidence
obtained in one Member State could be automatically admissible in other Member States without some
harmonization of the relevant law.

Decision-making

7. At present it appears that the application of a unanimity requirement quite clearly significantly delays
the adoption of EU third pillar measures, and often prevents the adoption of such measures altogether. The
cost for the eVectiveness of EU decision-making has to be weighed against the benefit that a veto
requirement ensures the greater legitimacy of EU measures from a national perspective.

8. The only action other than the passerelle (or a Treaty amendment, obviously) that would improve the
eYciency of decision-making would be an informal agreement among Member States to restrain the
application of parliamentary scrutiny reserves, which have delayed the adoption of third pillar measures in
some cases for over two years after agreement on legislation. An informal time-limit of six months or one
year could be agreed. If the goal of national parliaments is to influence the content of EU measures, then it
is more important for them to exercise their powers during the discussion of the legislation, since there is no
evidence that the delays following agreement on third pillar measures have ever changed the substance of
any measure. It might, of course, be diYcult for Member States to convince their national parliaments that
such a time-limit should be agreed; and the time limit could not be legally enforced in the absence of a Treaty
amendment.

9. The use of the passerelle would certainly improve the eVectiveness of decision-making at the cost of
weakening national legitimacy. The best way to achieve a balance between both objectives would be to apply
the so-called “emergency brake” system to all sensitive matters, and to use the UK’s opt-out over policing
and criminal law proposals that would apply if the passerelle were used. This could be accompanied by
enhanced parliamentary powers; for example it could be provided that the UK would have to opt out (or
in) to proposed legislation at the behest of either (or both) Houses of Parliament, rather than leaving the
decision to the Government.

10. Transparency and accountability at the EU level could best be enhanced by improving the rules on
access to documents and public Council decision-making, by improving the accountability of the
Commission when it adopts implementing measures, and by enhancing national parliamentary scrutiny.

11. Furthermore, the use of the “G6” meetings of the interior ministers from the largest six Member
States as a means to develop JHA policy cannot be justified on grounds of democracy, legitimacy or
transparency. An example of this is the recent development of an EU migration policy, where a secret
discussion paper for the recent secret informal meeting of JHA ministers asks the ministers to adopt a policy,
set out in a secret letter from the Home Secretary to the Finnish Presidency, and set out in a secret G6
meeting held in Stratford last year.

12. The impact of the passerelle on the UK’s judicial system would depend on the measures adopted, and
our ability to opt out or use an emergency brake in relation to such measures. If such possibilities exist, it
seems highly unlikely that the UK’s judicial system will be altered significantly by the use of the passerelle.

Schengen and Prüm

13. The development of the Schengen Convention took place in order to avoid the objections of several
countries, particularly the UK, to the abolition of border checks between Member States. There was also a
limited (or at least a highly contested) competence for the EC to deal with the subject-matter of much of the
Schengen Convention at the time.

14. On the other hand the development of the Prüm Convention was likely due to the perceived limits of
decision-making within the EU context, since the subject-matter of the Convention now falls squarely within
EC/EU competence and there are no outstanding reasons comparable to the dispute over the abolition of
internal border controls to explain why a number of Member States would object in principle to the
Convention. Rather the Prüm Convention appeared to be an example of seizing an opportunity to set policy
in this area, rather than waiting for a more diverse group of countries to agree a less ambitious text after
several additional years of negotiations. It should of course be pointed out that negotiating the Convention
avoided any role for the Commission, European Parliament or Court of Justice. Whether national
parliaments had an enhanced or reduced role as regards the Prüm Convention, compared to the adoption
of EU measures, depends upon the national constitution of each Member State.

15. The UK was ultimately able to “pick and choose” from the Schengen arrangements to a degree,
although it is not being allowed to pick and choose from the immigration provisions of Schengen (apart
from the clauses on carrier sanctions and smuggling of migrants). In the case of Prüm, it is not entirely clear
at present whether the Prüm States simply expect all Member States to sign up to the text of the Convention,
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or would be willing to amend it. If the former, then this is an objectionable method of developing policy for
the EU, as it infringes the principle of equality of Member States as well as circumventing the involvement
of EU institutions (and thereby also circumventing an impact assessment).

Immigration Policy

16. The main current developments regarding visas and borders are:

(a) the development of the EU’s borders agency, Frontex, including a proposal which would set up
joint rapid action teams and regulate the status of border guards from one Member State assisting
those in other Member States, submitted in July 2006;

(b) the adoption of a standard Schengen borders code, applicable from October 2006;

(c) the development of the Visa Information System and the second-generation Schengen
Information System (SIS II); and

(d) the proposal for a standard code on Schengen visas, submitted in July 2006. None of these
measures have a direct impact on the UK, since it does not participate within them. However, the
level of eVective control at the external borders of the rest of EU obviously has an indirect impact
on the UK, since it will impact upon the numbers of persons who are able in practice to transit
through other Member States with a view to reaching the UK as their intended destination.

17. The impact of the proposed new policy on illegal migration upon the UK would depend on the
detailed provisions of that policy and upon whether the UK opts in to some or all of the relevant measures
(if it is able to opt in). In this context, it should not be forgotten that the Commission’s recent
communication on illegal migration (COM (2006) 402, 19 July 2006) rightly emphasizes that policies on
illegal migration cannot be separated from those on asylum or legal migration. Unfortunately, EU asylum
measures set a low standard in this area (particularly the Directive on asylum procedures) and it is not clear
if they are being fully implemented by Member States. EU policy on legal migration is incomplete, as it does
not address the crucial issue of labour migration, and it sets a low standard regarding family reunion in
particular; in any event, the UK does not participate in these policies. Any significant developments in EU
policy on illegal migration should be accompanied by further development and improvement of the policies
in those other areas.

18. Turning to the Commission’s specific proposals, it would be useful to examine the implementation
and the practical usefulness of the Directive on passenger data (which the UK has opted in) before
developing a system of passenger data exchange further. In particular, how often have border control
authorities used this information to refuse entry to persons? How many border control authorities have kept
this information for more than 24 hours after transmission? For how long are they keeping such data, in
what form, and for what purpose? How is this data retained for longer periods being used in practice? What
precise use are law enforcement authorities making of this data in practice? Is there any additional data that
border authorities or law enforcement authorities believe that they need, or conversely any existing data that
has proven to be irrelevant in practice? Are the relevant data protection rules being enforced in practice,
including as regards law enforcement use of the data?

19. The Commission suggests extending this system to other carriers. Is this realistic and practical?
Would it significantly contribute to the exercise of border controls or law enforcement objectives? Precisely
how would the data be used in the context of threat analysis and risk assessments? Is it envisaged that there
would be an EU-wide database or system for bilateral information exchange within the EU for these
purposes? Surely the use of the data for such purposes would have to be more stringent data protection rules?

20. As for an entry-exit system, the Commission’s own impact assessment on the creation of a Visa
Information System dismissed this idea as unrealistically diYcult and expensive back in December 2004.
What has changed since? Is there any point applying such a system to non-visa nationals, since a major
reason for waiving a visa requirement in such cases is that they do not represent a risk of illegal migration?
Is it very useful to have precise information on persons who have overstayed on the territory, without also
having information on how to locate them? Is it necessary to apply such an EU-wide system, rather than a
national register, to seasonal workers or the registration of other residents on the territory (rather than just
visitors to the territory)? Would the money to set up an entry-exit system not have more impact on migration
control if it were spent on enhancing border checks and checks within the territory?

21. DiVerent considerations may apply to the UK, due to its diVerent geographical situation.

22. It seems unlikely that current changes in visa policy on the EU’s eastern borders will have much
impact on the UK. The lower visa application fees, and the negotiation of visa facilitation agreements, will
not remove the visa requirement for the large majority of persons. The legislation on border traYc will only
liberalize movement for a relatively small number of persons, subject to strict conditions. If anything, the
policy toward the EU’s eastern neighbours has not been suYciently liberalized, in light of the EU’s interest
in fostering business, human and political links with those neighbours. The maintenance of border controls
by the UK is bound to limit the impact of any liberalization by Schengen States. In any case, it is unrealistic
for the UK, as a geographically distant non-Schengen State, to seek to have much influence on these issues.
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23. This question could be answered empirically if there is any evidence to show that the abolition of the
visa requirement for Romania, Bulgaria and Slovakia (and at present Croatia) by the Schengen States, while
a visa requirement was retained by the UK, can be linked to increased illegal entry and stay by nationals of
those eastern States in the UK. Common sense would suggest that it would obviously be much easier for
nationals of those States to stay in the Schengen States illegally, rather than in the UK.

24. The impact of the last enlargement on JHA issues can be seen in the development of EU visa policy
(fee reduction and visa liberalization) towards the EU’s eastern neighbours. So far there seems to be no
indication of any impact of enlargement on EU labour migration policy, except of course for the labour
migration by the nationals of the new Member States, which may have displaced workers from non-EU
countries who would otherwise have granted work permits by the old Member States under their national
law. As for confidence in new Member States’ justice systems, it can only be hoped that the monitoring
system established by the Commission will be suYciently eVective, and that robust action will be taken if
necessary.

Data Protection

25. It is important to ensure that if wide-ranging rules on data sharing between national law
enforcement and judicial bodies are further developed within the EU, then robust rules governing data
protection in this sector are adopted. Due to the diYculty in distinguishing between domestic and
international data processing, there seems no point in confining EU rules to transfers between Member
States only. The EU’s proposed Framework Decision on data protection should be adopted as a priority,
but without lowering the level of protection in the proposed rules to an unacceptable level. This applies
particularly to the right of information, the further processing of data for diVerent purposes, and the
control of data transfer to non-EU States.

26. It appears likely that the “principle of availability” will be implemented by extending the Treaty
of Prum to all members of the EU. The data protection provisions in this text are problematic because
they do not set a suYciently high standard as regards further processing, transfers outside of the EU,
and the powers of national supervisory agencies.

17 January 2007

19. Joint memorandum submitted by the Refugee Council, the Scottish Refugee Council
and the Welsh Refugee Council

1. Introduction

1.1 The Refugee Council is the largest non governmental organisation in the United Kingdom working
with asylum seekers and refugees. We not only give help and support to asylum seekers and refugees,
but also work with them to ensure their needs and concerns are addressed by decision-makers. Our
members range from small refugee-run community organisations to international NGOs, such as
Christian Aid, Save the Children and Oxfam. We are a leading member of the European Council on
Refugees and Exiles (ECRE), a network of 80 non-governmental refugee-assisting organisations in 33
countries working towards fair and humane policies for the treatment of asylum seekers and refugees.

1.2 The Scottish Refugee Council provides help and advice to those who have fled human rights abuses
or other persecution in their homeland and now seek refuge in Scotland. We are a membership
organisation that works independently and in partnership with others to provide support to refugees from
arrival to settlement and integration into Scottish society. We campaign to ensure that the UK
Government meets its international, legal and humanitarian obligations and to raise awareness of refugee
issues. We are a member of ECRE.

1.3 The Welsh Refugee Council (WRC) empowers refugees and asylum seekers to rebuild their lives
in Wales. It provides advice, support and information to asylum seekers and refugees and advocates and
campaigns for refugee rights as enshrined in international law. WRC has four oYces located in CardiV,
Newport, Swansea and Wrexham and currently has over 40 members of staV. It is a charity and company
limited by guarantee and is a member of ECRE.

1.4 The Refugee Councils welcome the Committee’s short inquiry into current issues relating to justice
and home aVairs (JHA) at the EU level. Our submission refers to the Commission’s mid-term review of
the “Hague Programme”132 and covers issues relating to the development of a common European asylum
system (CEAS), as well as EU border control and migration management issues as they impact on asylum
seekers and refugees.133

132 Commission Communication, 28/06/06 Implementing the Hague Programme: the way forward. COM (2006) 331 final.
133 Here, and throughout this submission, the term “refugee” should be understood to include persons otherwise in need of

international protection.
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1.5 We believe that a European Union of 25 states has the potential to use its influence in the world
to strengthen the international refugee protection regime, improve the quality of protection for millions
of refugees and help to resolve the world’s protracted refugee situations. However, if Europe is serious
about improving refugee protection and respect for human rights internationally, we believe that it must
first embrace its responsibilities to those who seek protection in the EU. There is much evidence that
significant improvements are still required in relation to: access to the EU for those in need of protection;
national asylum procedures; reception conditions of asylum seekers; and promoting the integration of
refugees and asylum seekers. In this submission, we set out our assessment of progress made so far with
the Hague Programme, and our proposals for the future direction that EU asylum and migration
management measures should take if refugees are to be protected and the international refugee protection
system upheld.

2. Assessment of Progress Made in Implementing the Hague Programme and the First Phase Asylum
Legislation

2.1 Evaluation

2.1.1 Evidence from the Refugee Councils and our sister organisations across Europe reveals that despite
some progress having been made in harmonising EU asylum laws and policies since the 1999 Tampere
Council,134 there are still substantial inconsistencies in member states’ asylum laws, policies and procedures.
The EU is a long way from achieving a “level playing field” whereby asylum seekers would receive similar
treatment and the same outcome on their application for asylum, regardless of the member state in which
the application is made.

2.1.2 We draw the Committee’s attention to the Commission’s assessment that in certain areas of the
Hague Programme results barely reach the lowest common denominator and fail to meet some of the initial
objectives.135 In relation to asylum, we believe that the asylum procedures directive, the last of the main first
phase legislative instruments to be agreed by member states, represents the clearest example of minimum
standards being set so low that the objective of introducing a level playing field across Europe cannot be
met. Some of the standards in the directive were driven down so far that they fail to meet the commitments
of the EU as set out in the Charter of Fundamental Rights, and even permit fundamental breaches of
international refugee and human rights law.136 The directive has been widely criticised by NGOs and by the
UNHCR for being fundamentally flawed: we are gravely concerned that the minimum standards are not
suYcient to prevent refoulement, and that compliance with the directive will require member states to breach
their international obligations137. As a result, we predict that costly and time-consuming legal procedures
before national and international fora are likely to ensue.

2.1.3 The Refugee Councils support the substantial emphasis placed by the Hague Programme on
evaluating progress made with the first stage of asylum measures before proceeding to the second stage. We
note that the Commission is expected to present its evaluations on the Dublin II regulation and the reception
directive later this year. We are concerned, however, that the Commission’s evaluations will rely heavily on
the limited and partial information provided by member states themselves. In relation to the Dublin II
regulation, we note that the UK has not shared its report to the Commission with NGOs. The Government
has, however, made it clear that it is pleased with the regulation and the opportunity provided to the UK
to shift responsibility for determining asylum claims to other EU member states through which asylum
seekers have passed.138 The Home OYce submission is highly unlikely to contain information about the
human impact of the regulation, or to reflect the Refugee Councils’ particular concerns about its impact on
separated children who are transferred back from the UK to other EU states, regardless of whether such

134 EU Heads of State held a summit in Tampere, Finland, on 15–16 October 1999, and adopted the political guidelines that
constituted the framework in which the EU’s policies and legislation on asylum and immigration were to be developed.
Amongst other things, the Tampere conclusions aYrmed an “absolute respect of the right to seek asylum” and of the need
to ensure that nobody is sent back to persecution. ECRE’s June 2004 assessment of progress made against the Tampere
objectives is available at http://www.ecre.org/positions/Tampere–June–04.shtml (accessed 20/9/06).

135 See Implementing the Hague Programme: the way forward, which refers to Commission communication 28/06/06
Strengthening freedom, security and justice in the European Union: report on the implementation of The Hague Programme
for 2005.

136 Ibid.
137 For UNHCR’s position see, for example UNHCR press release 30/4/2004 UNHCR regrets missed opportunity to adopt high

EU asylum standards. The press release reads “The UN refugee agency expressed concern on Friday that a key piece of
European Union asylum legislation, agreed by EU Justice and Home AVairs ministers the previous day in Luxembourg, may
lead in practice to breaches of international refugee law.” Available at http://www.unhcr.org/cgi-bin/texis/vtx/news/
opendoc.htm?tbl%NEWS&id%40921f4e4 ECRE positions, including (2005) Comments from the European Council on
Refugees and Exiles on the Amended proposal for a Council Directive on minimum standards on procedures in Member States
for granting and withdrawing refugee status, as agreed by the Council on 19 November 2004, and the joint ECRE/Human Rights
Watch/Amnesty International letter to the European Commissioner for Justice and Home AVairs calling for the withdrawal
of the proposal for the Procedures Directive, are available at www.ecre.org.

138 In response to a Parliamentary Question on the Dublin II Regulation, the then Home OYce Minister stated “Dublin II and
Eurodac enabled us to return 1,982 applicants in 2004 to other European countries without considering their claims
ourselves.” House of Commons, 8 November 2005, Written Answers Column 335W.
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transfer is in their best interests.139 ECRE has submitted a report to the Commission drawing on evidence
from its members about the impact of the regulation on refugees and asylum seekers, but it remains to be
seen whether the evidence and recommendations from the report will be reflected in the Commission’s
evaluation.140

2.1.4 We welcome the current Finnish Presidency’s view that a reliable and transparent evaluation of the
legislation adopted in the first phase of the creation of a CEAS should be conducted.141 We believe that stage
one instruments must be evaluated to ensure that they are consistent with international human rights and
refugee law standards, and evidence about the impact of their implementation is reflected in the developing
CEAS. Evaluation should take stock of progress made against the Tampere and Hague Programmes,
identifying inconsistencies such as varying definitions of “family” in diVerent instruments, and gaps, such
as the exclusion of persons qualifying for subsidiary protection from many provisions.142

2.1.5 We agree with the recommendation of the House of Lords EU Committee that evaluation of
progress made in the first stage of the CEAS “should be carried out by an independent body of experts,
whose findings should be published”.143 We strongly believe that such independent evaluation should draw
on the expertise of NGOs and other non-governmental bodies that have extensive, first hand experience of
the impact legislation has on refugees and asylum seekers in the EU.

2.2 Transposition and implementation

2.2.1 The Refugee Councils regret that progress in agreeing the instruments of the first phase of the CEAS
has been slow, and states’ compliance with the provisions of the regulations and directives so mixed. Our
experience as members of the ECRE network supports the Commission’s finding that member states have
failed to transpose European asylum law in a timely and comprehensive fashion.144 It is of great concern
that some states have failed to implement the minimum standards required by EC legislation, despite
agreement having been reached at, or near, the lowest common denominator. This leads to continued
hardship and suVering of asylum seekers and contributes to the likelihood that asylum seekers will be forced
to move irregularly to other member states, defeating the objective of reducing secondary movements. We
believe that the Commission needs adequate resources in order to monitor state compliance with legislative
instruments and progress towards a CEAS.

2.2.2 We note that states have not consistently complied with deadlines for providing the necessary
information to the Commission about their implementation of Community legislation. For example, the
UK missed the deadline for submitting information to the Commission on its application of the reception
directive.145 We believe that states must redouble their eVorts to ensure that they not only comply with EC
legislation in a timely manner, but also comply with their reporting requirements.

2.2.3 Non-governmental organisations have valuable information and expertise that is essential in
informing a full and transparent evaluation of progress made with the Hague Programme agenda. We would
welcome the creation of systems and provision of resources to enable NGOs to input into the monitoring
and evaluation process, and we regret that the recent Commission communication implementing the Hague
Programme makes no mention of NGO involvement in this regard.146

139 For case studies of children who have been returned from the UK see ECRE (March 2006) Report on the application of the
Dublin II Regulation in Europe. Pp 188–190. Available at
http://www.ecre.org/positions/ECRE%20Dublin%20Report%2007.03.06%20-%20final.pdf (accessed 20/9/06).

140 Ibid. Summary report available at
http://www.ecre.org/positions/ECRE%20Summary%20Report%20on%20Dublin%2007.03.06%20-%20final.pdf

141 Next steps in the development of a common European asylum system, Finland’s EU Presidency, Sept 2006. www.eu2006.fi
142 For ECRE’s recommendations on evaluation see ECRE (September 2006) Recapturing the Tampere Spirit. Memorandum to

the Informal Justice and Home AVairs Council, Tampere, 20–22 September 2006. Available at http://www.ecre.org/statements/
Memo%20to%20informal%20JHA%20sep%2006%20-%20final.doc. (accessed 20/9/06)

143 House of Lords European Union Committee (March 2005) 10th Report of Session 2004–05 The Hague Programme: a five
year agenda for EU justice and home aVairs.

144 See Commission Communication, 28/06/06 Implementing the Hague Programme: the way forward. COM (2006) 331 final,
as well as the “Scoreboard Plus” Communication which found, in relation to the first phase of the common European asylum
system, that “it can be concluded from certain persistent gaps in the notification of transposal measures that the rate of
implementation is not yet ideal”. ECRE’s report on states’ compliance with the reception directive The EC Directive on the
Reception of Asylum Seekers: Are asylum seekers in Europe receiving material support and access to employment in accordance
with European legislation? found that many member states failed to transpose the Reception Directive by the 6 February
2005 deadline.

145 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers. Article
25 of the directive states that “By 6 August 2006, the Commission shall report to the European Parliament and the Council
on the application of this Directive and shall propose any amendments that are necessary. Member States shall send the
Commission all the information that is appropriate for drawing up the report, including the statistical data provided for by
Article 22 by 6 February 2006”. We note that the Commission has missed this August 2006 deadline.

146 Commission Communication, 28/06/06 Implementing the Hague Programme: the way forward. COM (2006) 331 final.
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2.3 Outstanding gaps in the CEAS

2.3.1 The Refugee Councils note that some elements in the first phase of the creation of a CEAS are not
yet complete. Negotiations on the proposed returns directive, which the UK has decided not to opt into at
this stage, are progressing extremely slowly through the legislative process.147 Further, the proposal for an
amendment to the long term residents directive, to include persons in need of protection, is long overdue.148

We urge the Commission to table its proposal without further delay and draw the Committee’s attention to
ECRE’s position that:

It is perverse that refugees currently have fewer rights as long term residents under EC law than
do other third country nationals. Granting refugees a secure legal status and durable residence
permit is essential for them to gain the stability and predictability required in order to proceed with
their lives and contribute fully to the social, political and economic life of their host country.149

2.4 Transparency and accountable decision-making

2.4.1 We strongly support the Commission’s assertion that “more eVective transparent and accountable
decision-making procedures are needed” in order to make further progress in establishing an area of
Freedom, Security and Justice.150 We draw the Committee’s attention to the recent House of Lords
European Union Committee report of its inquiry into the meeting of the G6 interior ministers at
Heiligendamm, in which the Committee criticised the lack of transparency surrounding the meetings.151 As
highlighted in the Committee’s report, these are regular meetings of the six most powerful member states,
at which ministers decide how they want to take forward EU policy on justice and home aVairs. The
Committee concluded that parliament, as well as the public and other EU member states, has a right to be
told in detail what has been decided. We note that we have not had any feedback on G6 meetings at our
regular stakeholder meetings with the Home OYce, nor are we provided with any opportunity to contribute
our expertise in advance of the meetings. We look forward to the Home OYce’s response to the House of
Lords EU Committee’s inquiry and to its proposals for how it will ensure eVective parliamentary and public
scrutiny of UK decisions about, and positions on, EU Justice and Home AVairs issues.

2.4.2 The Refugee Councils find it increasingly diYcult to obtain information about EU developments
on JHA issues, and the UK’s position in negotiations on them. The Home OYce places Explanatory
Memoranda on EU asylum policies and legislation before Parliament. These memoranda assert that
discussions take place with NGOs at stakeholders meetings. In reality, however, the information we are
provided with is scant, and the contents of the Explanatory Memoranda are never shared with us as a matter
of course. Where formal consultation with NGOs does takes place, this happens only after legislation has
been agreed and our feedback is sought as to whether the Home OYce plans for implementation are
suYcient.152 We would welcome more meaningful discussion and consultation with the Home OYce, both
formal and informal, on EU asylum issues and the wider Hague Programme agenda, particularly in advance
of decisions being made. Strengthened consultation and discussion with devolved administrations in
Scotland and Wales is also required where they are responsible for ensuring that devolved legislation, policy
and practise are compatible with European legislation.

2.4.3 We urge the Commission and EU member states to make concerted eVorts to ensure that the
accountability and transparency of decision making on EU Justice and Home AVairs is improved. In
particular, we would welcome the creation of enhanced opportunities for civil society to input into
progressing and evaluating the Hague Programme agenda.

2.5 Practical cooperation

2.5.1 In developing the second phase of asylum harmonisation, the Commission emphasises further
action in the area of practical cooperation between administrations, with a view to achieving a convergence
in member states’ asylum systems. The Refugee Councils, along with our partners in the ECRE network,
recognise the importance of practical cooperation as a means of reducing the large gaps between the quality

147 European Commission Proposal for a Directive on common standards and procedures in Member States for returning
illegally staying third-country nationals (COM(2005)291 final). The Refugee Council and Amnesty International submitted
joint evidence to the House of Lords EU Committee inquiry into this draft directive. The written evidence is available at
http://www.refugeecouncil.org.uk/policy/responses/2005/eu–return.htm. The Committee’s May 2006 report is available at
http://www.publications.parliament.uk/pa/ld200506/ldselect/ldeucom/166/16602.htm

148 The Commission’s recent “Scoreboard plus” states that the proposal has been delayed again, until the second phase of the
development of the CEAS.

149 See ECRE (September 2006) Recapturing the Tampere Spirit. Memorandum to the Informal Justice and Home AVairs Council,
Tampere, 20–22 September 2006.

150 Commission Communication, 28/06/06 Implementing the Hague Programme: the way forward. COM (2006) 331 final.
151 House of Lords European Union Committee (July 2006) Behind Closed Doors: the meeting of the G6 Interior Ministers at

Heiligendamm. 40th Report of Session 2005–06.
152 For example, the Home OYce has conducted formal public consultations on its proposals for implementing the EU reception

and qualification directives. The consultations were carried out immediately before the deadlines for UK compliance with
the directives.
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of national asylum systems, and member states’ recognition rates and integration capacities.153 We share
ECRE’s belief that legislation alone is clearly not suYcient to create a level playing field with systems that
are fair, eYcient and can achieve high quality asylum decisions. However, we are concerned that, as with
negotiations on the asylum procedures directive, the practical cooperation process risks facilitating states
sharing the worst elements of their national procedures. We call for the involvement of non governmental
agencies in contributing to practical cooperation and draw the Committee’s attention to ECRE’s practical
cooperation proposals, which include establishing best practice guidelines for training and accreditation of
decision-makers, for the treatment of unaccompanied minors and other vulnerable groups such as torture
survivors, and the provision of accurate, transparent and up to date country of origin info. These proposals
have the explicit objective of improving the quality of asylum decisions, thus creating a fairer system and
reducing the length and expense of asylum procedures.154

2.5.2 We are concerned that EU member states and institutions are placing far greater emphasis on
practical cooperation in border control than on refugee protection. Recent events in those EU states
bordering the Mediterranean highlight the need to address the pressures faced by their asylum services and
reception capacities. We note, however, that the UK has responded to the pressures faced by Malta and the
Canary Islands by providing UK Immigration OYcers to assist in interviewing migrants to determine their
nationalities and the routes they have used to reach the EU. This information is presumably intended to be
used in order to eVect returns and enhance border control. We regret that the UK is not providing support
to these member states so that they can identify migrants who have a right to international protection under
the 1951 Convention and other international human rights instruments. States at the EU’s external borders
need assistance to meet their international obligations towards refugees and asylum seekers, and it is
regrettable that their EU partners are not cooperating to enhance their ability to do so.

2.5.3 The recent Commission Communication on rapid border intervention teams (RABITs) explicitly
excludes from their mandate support for member states’ asylum systems. We endorse ECRE’s position, that
If the EU is to develop a credible and human rights-respecting response to the challenge of mixed flows, the
proposal for border control-orientated Rapid Border Intervention Teams needs urgently to be complemented
by one for protection-focussed expert support teams.155 As ECRE points out, such expert teams were
envisaged in the Commission’s Communication on strengthened practical cooperation. The Commission
should present its proposal for their creation as soon as possible.

2.6 Border controls, migration management, and access to the EU for those in need of international protection

2.6.1 The Refugee Councils and our partner ECRE agencies are concerned that in recent years the need
to observe the fundamental principle of non-refoulement appears to have been subordinated to the desire
of EU states and institutions to prevent irregular migrants from reaching the EU. EU states have made
significant progress in strengthening their national migration controls. In addition, the EU has established
the FRONTEX agency and implemented a plethora of border management measures. Such measures have
not, however, been matched by eVorts to identify and respond to the needs and entitlements of the
proportion of irregular migrants who are refugees. We are alarmed by the lack of any evidence that EU
member states have attempted to reconcile their actions to combat irregular migration with the right to seek
and enjoy asylum from persecution.

2.6.2 We draw the Committee’s attention to the joint Refugee Council/Oxfam submission to the
Committee’s recent inquiry into immigration control.156 The submission provides evidence that the
immigration controls introduced by the UK and other EU states are a blunt instrument that do not
distinguish between those fleeing persecution and irregular migrants seeking to enter a country for other
purposes. The submission highlights the impacts of border controls and migration management initiatives
on refugees, including their ability to reach a safe country in which to exercise their fundamental human
rights to seek and enjoy asylum from persecution.

2.6.3 We believe that there is an urgent need to assess and rectify the impact that EU border control
initiatives are having on those fleeing persecution and other human rights abuses. We are concerned that
the further action that will be taken by EU member states and institutions to prevent illegal crossings into
the EU, in accordance with the Hague Programme objectives, is likely to intensify the risk that the rights of
people in need of international protection will be violated.

153 Asylum seekers cannot currently be assured that their protection needs will be provided for in the same way wherever they
apply for asylum in the EU. Prima facie evidence of this can be seen in comparative recognition rates across EU member
states. The Slovak Republic, for example, recognises 0% of Chechen asylum seekers as being in need of international
protection, whilst 84% of Chechens applying for asylum in Austria are granted status. (Recognition rates taken from ECRE
(June 2005) Guidelines on the treatment of Chechen internally displaced persons (IDPs), asylum seekers and refugees in
Europe.)

154 See ECRE (September 2005) The Way Forward: Europe’s role in the global refugee protection system. Towards Fair and
EYcient Asylum Systems in Europe.

155 ECRE (September 2006) Recapturing the Tampere Spirit. Memorandum to the Informal Justice and Home AVairs Council,
Tampere, 20–22 September 2006.

156 Joint Refugee Council and Oxfam GB response to the Home AVairs Committee Inquiry into Immigration Control,
December 2005. Available at
http://www.refugeecouncil.org.uk/NR/rdonlyres/9370C2B1-5A82-4083-A11C-
397801EE1553/0/immigration–controlsNov–05.pdf
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2.7 The external dimension of migration and asylum

2.7.1 The Commission is proposing to further strengthen the EU’s action on the external dimension of
migration. We believe that there is a pressing need for EU action to support third countries to meet their
obligations towards refugees and asylum seekers, particularly where the EU and its member states are
supporting those countries to strengthen their borders and prevent onward movements to the EU. The EU,
for example, has intensified cooperation with Libya in recent months and is taking forward measures to
reinforce Libya’s border controls and to send Immigration OYcers from EU member states to Libya to
intercept irregular migrants and prevent them moving on to the EU. This cooperation is progressing despite
the fact that Libya is not a signatory to the 1951 Convention, does not have an asylum law, and routinely
violates and disregards its obligations towards refugees and asylum seekers, including by being responsible
for refoulement.157 The Refugee Councils believe that the EU must act urgently to ensure that it is not
complicit in enabling Libya to put refugees’ lives at risk by preventing them from reaching a safe territory
where they can exercise their human right to seek and enjoy asylum from persecution.

3. Finding a New Impetus for the Second Phase of the Common European Asylum System

3.1 The Refugee Councils support the Commission’s assertion that there is an urgent need to find a new
impetus in the area of Freedom, Security and Justice and we welcome the current Finnish Presidency’s
attempt to move forward with the process of creating a Common European Asylum System.158 We are
concerned, however, that while there appears to be little political appetite for further progress on
harmonising asylum standards to ensure that refugees are protected, EU border controls continue to be
strengthened and the EU encourages their spread in third countries. We fear that the opportunity to create
a balanced asylum system in the EU, based on respect for human rights and international law may be lost.
The consequences for the safety of those seeking international protection cannot be ignored.

3.2 The Refugee Councils hope that the EU institutions and member states will give serious consideration
to ECRE’s Agenda for Change. This is a series of recently-published papers that have been developed in
conjunction with the ECRE membership. The papers provide constructive recommendations on eYcient
asylum systems in Europe; resettlement; protection in regions of origin; integration; and return. They oVer
a set of practical and workable proposals for moving forward with the Tampere and Hague Programme
agendas and establishing a European asylum system that is based on high, common standards.

Gemma Juma
International Protection Manager

September 2006

20. Memorandum submitted by the Serious Organised Crime Agency

Background

On 25 July 2006, the Home AVairs Committee announced that it would conduct an inquiry into current
issues relating to justice and home aVairs (JHA) at European Union level. The Committee has received a
range of written evidence on this subject, and an informal briefing from government oYcials. It was decided
on 31 October that its inquiry should focus on the specific areas. On 1 November 2006 they published details
of the specific areas they are interested in. SOCA has been copied into the call for evidence by ACPO.

Questions

1. The current state of progress in developing practical co-operation between member states in the JHA field
and future options in this area.

1.1 What benefits have accrued so far from practical co-operation between law enforcement and judicial
authorities? What are the lessons of practical co-operation for European policy and legislation, and how
eVective is Eurojust in spreading best practice?

Practical benefits include Article 40, Schengen Convention which authorises cross border surveillance.
This process works very well and is regularly used by UK investigative teams. Joint Investigation Teams
(JITs) are also beneficial but less successful due to the complexity of drawing up the JIT documentation and
associated issues such as finances. There remain outstanding problems with the European Arrest Warrant

157 Human Rights Watch’s recent report documents the treatment of refugees, asylum seekers and other migrants in Libya.
HRW (September 2006) Libya: Migrants Abused, But Europe Turns Blind Eye. www.hrw.org

158 Next steps in the development of a common European asylum system, Finland’s EU Presidency, Sept 2006. www.eu2006.fi.
The Hague Programme sets 2010 as the deadline for the establishment of a common asylum procedures and a uniform status
for those who are granted asylum or subsidiary protection, based on the full and inclusive application of the Refugee
Convention and other relevant Treaties.
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(EAW) due to several inconsistencies between UK domestic legislation and the Framework decision. The
main benefit continues to be the co-operation through bilateral channels within national laws of the member
states (SOCA Liaison OYcer (SLO) network within Europe). This co-operation is quicker and can take
place without any formal legislative framework. The appointment of UK liaison magistrates in Paris,
Madrid and Rome have proved eVective in enhancing UK reach into Justice Ministries.

Eurojust works better with some countries than others who are reluctant to use the Eurojust channel.
However where there is multi-country involvement Eurojust is an eVective channel. Eurojust has been
eVective in organising and facilitating workshops and seminars between practitioners within EU on diVerent
issues although there is still some reluctance within EU to use it on occasions. UK is more proactive in
working through Eurojust.

1.2 In which areas does the UK government want to advance more practical co-operation measures? What
benefits does the government see from practical co-operation over legislative solutions?

We already have a number of diVerent ways of achieving co-operation. To advance more practical
measures we should be identifying what we cannot do at present and then work out how to do it.

1.3 What should be the role of Europol, Interpol and Eurojust in facilitating practical co-operation?

Europol should continue to provide analytical and operational support to Member States investigations.
We recognise that both the Liaison Bureau at Europol and their analytical teams have contributed greatly
to several high profile UK investigations. Europol should concentrate on improving their performance in
these areas rather than continually seeking new areas in which to develop.

The role of Interpol should be to enhance collaboration and communication on practical issues with
Europol and Member States such as the Stolen and Lost Travel Documents Database and exchange of
information. Increased co-operation could be achieved through Interpol participation in the EU structures
including Police Cooperation Working Group, Multidisciplinary Group on Organized Crime and European
Police Chief meetings.

Eurojust are perhaps the lesser partner in this equation but this is explained by their relatively recent
arrival on the scene. Initial views are positive and Eurojust tend to add value rather than add another layer of
administration. UK use of Eurojust will increase as their influence and experience grows as an organisation.

We were surprised that there was no reference to the EU “principle of availability” as enhancing practical
co-operation. This could prove to be one of the most eVective mechanisms for the UK to exploit provided
its value is not diminished by bureaucracy.

2. The current state of progress in mutual recognition, including the development of minimum standards, across
the EU, and whether further steps in this direction are desirable.

2.1 In which areas is mutual recognition currently employed (for example recognition of judicial judgements
in other member states)? How has the principle, including minimum standards and protocols, worked in these
areas? Is it an eVective approach, including in terms of cost? What are the limitations of mutual recognition
as a cornerstone of co-operation, for example in cases such as the European Arrest Warrant (EAW) where
there are controversies over dual criminality? What have been the successes, and how might these be built on?

The EAW is the first significant EU legislation based on the principal of mutual recognition agreed by
Member States. It is eVective and has delivered practical benefits on extradition process but implementation
has been diVerent in some countries—UK for example because of its own domestic legislation.

3. The current state of progress in and appetite for harmonising criminal justice systems across the EU and
whether further steps in this direction are desirable.

3.1 How do proposals for harmonisation of criminal law across member states substantially diVer from mutual
recognition?

3.2 What are the implications for the UK in harmonising criminal law and systems?

Harmonisation is problematic: the criminal systems across member States are very diVerent (particularly
resulting from the common law system in the UK and civil law systems on the mainland), and harmonisation
presumes a commonality that isn’t there. Mutual recognition is a very diVerent matter—we can achieve the
results we want without having to change our criminal law system substantially.
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3.3 Would particular areas benefit from harmonisation on issues such as migration, serious crime cases and
terrorism, rather than practical co-operation or mutual recognition?

In the context of serious crime cases, there is nothing to suggest that there would be benefits from
harmonisation that cannot be obtained via practical co-operation/mutual recognition.

4. The process of decision-making on JHA issues at EU level: in particular, the extent to which current
diYculties in reaching agreement derive from “third pillar” voting procedure and might be remedied by
implementation of the passerelle clauses in previous treaties.

4.1 What implications might use of the passerelle have for the UK’s legal and judicial systems? What
alternative action might improve decision-making? How can transparency and accountability at European level
best be extended?

While decision making can be slow and on occasions lead to application of the lowest common
denominator approach this is preferable to a mechanism by which we could be faced with legislative
initiatives which we are obliged to implement but which have their basis founded in a legal system which is
incompatible with our own. We support transparency and accountability but think that it is best ensured
by keeping the Third Pillar intact.

5. How significant is the recent trend towards internal agreements between groups of member states outside
the framework of the EU, for instance the Schengen countries, or the Prum convention? To what extent is this
due to unanimity or diYculties in decision making? What are the implications for the UK and for EU
fragmentation?

Whilst the Prum and previously Schengen Conventions were drawn up between certain EU countries they
are not exclusionary and therefore should not impact on EU fragmentation issues. There is benefit of a small
number of countries participating in conventions as this will show the value of the initiative and encourage
others to participate. This is tempered with the view that it is also becoming harder to achieve full agreement
with the 25 countries because of national diVerences. There should be more development towards EU
cooperation with outside states—perhaps through specific agreements where convenient.

6. What are the current developments in the area of common border controls and visa arrangements? What
implications does the proposed new policy on illegal migration have for the UK and our role in the EU? Will
the proposed changes to the short-stay visa arrangements in relation to the eastern neighbours of the EU open
up new channels for illegal migration further westward in the EU? What are the implications of enlargement
for JHA issues, including the impact of labour migration and confidence in new member states’ justice systems?

More for the IND to answer but the implementation of UK E Borders will provide a more stringent
internal control of our borders—especially use of the 24/7 link to Interpol.

Alison Devis

27 November 2006

21. Memorandum submitted by Graham Watson MEP

1. Abstract

1.1 In an EU of soon to be 27 Member States, there needs to be real progress in the field of justice and
home aVairs, but the need for unanimity in Council has led to a policy of national vetoes and lowest common
denominator policies, while democratic scrutiny at national and European level has been severely lacking.
The recommendation is for activation of the Article 42 TEU “passerelle” clause, which would allow for
qualified majority voting in Council and co-decision with the European Parliament, so as to bring more
eYcient and speedier decision-making, with greater opportunity for achievement and with enhanced
democratic scrutiny by the European Parliament and national parliaments.

2. The EU is Unable to Act Effectively in Justice and Home Affairs

2.1 The “NO” votes in referendums in the Netherlands and in France on the Constitutional Treaty have
been described as throwing the European Union into a state of paralysis and crisis. The European Union,
a community of values of 25, soon to be 27, Member States has experienced other set-backs in the past, and
will overcome this one too, although the Constitutional Treaty would have provided a significant and much
needed overhaul of the EU decision-making procedures.
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2.2 One of the underlying problems for the Union is the expectation-capability gap. The domain of
public security is probably the one where the gap is the widest. Even if the attacks of 9/11, Madrid and
London have contributed to an expectation that the Union should be capable of eVectively fighting
terrorism, the EU is still not delivering what European citizens rightly expect.

2.3 In my opinion, there are a number of reasons for this. For more than 30 years, issues of security
were not covered by the Treaties. Security was seen as an exclusive Member State competence, leaving
only a small scope for the Council of Europe with its Conventions, in particular on fundamental rights.

2.4 This taboo is still present in the current Treaties, seen as in the limited powers of the Court of
Justice; it is expressly stated that the Union cannot intervene in the application of criminal law in the
Member States, and that only national courts of final appeal can refer cases to the Court of Justice.

2.5 During the 1970s, under the pressure of the first wave of terrorist attacks in Europe (Italy,
Germany, etc) and in the 1990s with removal of internal borders and the launch of the Schengen co-
operation, this taboo became indefensible and it was widely agreed that the Community and the Union
ought to have powers in these areas.

2.6 However, with the 1992 Maastricht Treaty the choice was made to devise a special legislative
decision-making structure, which created a separate structure, the third pillar, for co-operation in security
and police matters, while providing that the Council at any given time could decide to suppress all or
parts of this special decision-making structure.

2.7 The Union structure was rendered more complicated when in the 1999 Treaty of Amsterdam, parts
of the policies on immigration, crossing of borders and civil judicial cooperation were transferred to the
first pillar, including the Schengen co-operation.

2.8 I question whether it is still sensible to separate the police and penal judicial cooperation from the
Community approach seven years after the adoption of the Tampere Programme, and in particular in
view of the terrorist attacks of 2001, 2004 and 2005.

2.9 Why would the Council, in an EU of 25 or 27 Member States, want to perpetuate a democratically
opaque decision-making set-up in a policy area notable for sensitive relations betweens citizens and
the Union?

2.10 We find ourselves in the strange situation where on the one hand, in the first pillar, internal market
measures are adopted by co-decision between the European Parliament and the Council, and as a general
rule using qualified majority in the Council. On the other hand, in the third pillar, justice and home
aVairs measures are governed by the consultation procedure, giving the European Parliament only the
right to issue a non-binding opinion, and with Council adopting by unanimity.

2.11 Such contradictions were thrown into sharp relief under the UK Presidency when the Home
Secretary -as President in OYce of the Council- decided to promote a Data Retention measure under a
first pillar procedure. The measure had long been stalled in Council awaiting the unanimity required
under the third pillar. Within the first pillar it was adopted in less than six months.

2.12 There has been some progress in the field of justice and home aVairs, but the need for unanimity
in Council has led to a policy of national vetoes and lowest common denominator policies, while
democratic scrutiny at national and European level has been hampered by the crippling eVect of the
consultation procedure on the Union’s parliament.

2.13 I had the honour to chair the European Parliament’s Justice and Home AVairs committee at the
time of the Council meeting in 1999 in Tampere and have observed the process since then, which came
full circle with the September 2006 Council meeting in Tampere. They have been seven lean years. Rather
like a critic once observed of Samuel Beckett’s play Waiting for Godot: “It is a two-act play in which
nothing happens, twice.”

3. The Constitutional Treaty would have Helped but is not Essential

3.1 In the area of Justice and Home AVairs, the Constitutional Treaty would have provided for
qualified majority voting in the Council and the co-decision procedure between the European Parliament
and the Council. Both measures would ensure more eYcient and speedier decision-making and put the
European Parliament as a co-legislator on an equal footing with Council.

3.2 Yet the Constitutional Treaty is not a pre-requisite for change. The 1992 Maastricht Treaty
established a procedure to allow Justice and Home AVairs to be transferred from the third to the first
pillar, using the so-called “passerelle” procedure. The matter has been placed on the agenda of the Council
of Ministers by the Finnish Presidency.
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4. The Role of National Parliaments

4.1 Article 42 TEU provides that “the Council, acting unanimously on the initiative of the Commission
or a Member State, and after consulting the European Parliament may decide that action in areas referred
to in Article 29 TEU shall fall under Title IV of the Treaty establishing the European Community, and
at the same time determine the relevant voting conditions relating to it.” This dormant procedure can
therefore be activated at any if Member States deem that the political or legislative conditions are
opportune. 14 years after the signing of the Maastricht Treaty, this imperative moment in time has
arrived.

4.2 The European Parliament has in a number of recent resolutions argued that the activation of the
passerelle procedure would help reduce the democratic deficit, while at the same time increasing the
decision-making eYcacy of the EU institutions. Concurrently, the European Commission has in its mid-
term review of the Hague Programme, issued on 28 June 2006, and its communication on “the way
forward” sought to persuade member states to activate the passerelle procedure.

4.3 With regard to democratic involvement, there are those who argue that the third pillar is governed
by rules which ensure that national sovereignty is protected via the use of unanimity and that national
parliaments will provide the necessary democratic scrutiny. It is clear that allowing for unanimity voting
in the Council in theory allows national parliaments to commit their government to a certain negotiating
mandate, which can ultimately be defended via the use of their veto powers. In reality most national
parliaments do not possess the ability to scrutinise the actions of their governments prior to the adoption
of acts in Council. Furthermore, if the national veto is applied, it means legislative gridlock at worst and
the threat of using it means lowest common denominator results. The legislation currently stalled in
Council on the framework decision on the protection of personal data in third pillar or the proposal for
minimum procedural guarantees for suspects in criminal proceedings are two examples illustrating this.

4.4 Moreover, in a number of matters, national parliaments are unable to scrutinise EU legislation.
Examples abound, and include the EU-US agreements on extradition or the new agreement on transfer
of passenger data between the EU and US, to be concluded by 1 October 2006. These agreements are
concluded without the involvement of the European Parliament, as the Treaty does not foresee it, and
without ratification by national parliaments since they concern an agreement between the EU and a third
country, rather than between the Member State and a third country. These agreements allow for interim
application, even where several Member States have invoked constitutional reservations. This state of
aVairs is far from democratically satisfactory.

5. A Possible Way Forward

5.1 It is important to stress that the passerelle procedure does not force the Council to choose between
voting conditions that are either qualified majority voting on the one hand or unanimous voting on the
other hand. Qualified majority voting could be supplemented with an “emergency brake procedure”, such
as the one provided for in the Constitutional Treaty, where Member States on specific grounds and
conditions could invoke a national veto. One could foresee certain areas of criminal law and policing
measures being governed by qualified majority voting, whereas others would be supplemented by the
“emergency brake” which national parliaments could commit their governments to use.

5.2 If Council were to decide on qualified majority voting as the normal procedure, democratic
involvement still remains an essential element. National parliaments would be involved via the
“emergency brake” procedure and the European Parliament through the co-decision procedure.

5.3 In the 14 years that the co-decision procedure has existed, the European Parliament has grown
into a mature and responsible negotiating partner. The procedure foresees up to three readings, but due to
the increasingly sophisticated nature of the negotiations between Parliament and Council, many legislative
procedures are concluded after a first reading, thus providing the Union with both democratic scrutiny
and input and the capacity to act eVectively.

5.4 The political reality is that the Union is faced with a number of problems that cannot be solved
at a national or regional level. Only EU-wide solutions are eVective when fighting trans-border organised
crime, illegal immigration or terrorism. Our citizens are asking: why is there no immigration policy to
prevent the human tragedy we see on our southern shores? Why are we not sharing criminal intelligence
in the fight against terrorism or the fight against drugs? Why is there no access to justice for victims of
cross-border crime or cross-border marital breakdown?

5.5 Unless we are able to activate the passerelle clause we will never have a credible policy in justice
and home aVairs. Member States will sit in their medieval fortresses with the drawbridges firmly up. In
the name of national sovereignty they give free rein to global anarchy. Our citizens demand better.

3 October 2006
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22. Joint memorandum submitted by Dr Helen Xanthaki and Dr Constantin Stefanou159

1. EVective cooperation in criminal matters within the EU is being promoted further by recent legislative
instruments in the area of EU criminal law:160 the 2000 Mutual Legal Assistance Convention and its
Protocol, the Framework Decision on Joint Investigations Teams,161 the Framework Decision on
Combating Terrorism,162 the Framework Decision on Money Laundering,163 the European Arrest
Warrant,164 the Framework Decision on the Execution of Orders Freezing Property or Evidence.165 At the
same time, however, recent legislative instruments seem to require eVective cooperation in criminal matters
as a platform on which they can function: this is certainly the case with mutual recognition instruments and
the draft Framework Decision on taking account of convictions in the Member States of the European
Union in the course of new criminal proceedings.166

2. A number of studies have attempted to evaluate the level of eVectiveness of mutual legal assistance.
Many of those have been undertaken by the Institute of Advanced Legal Studies of the University of
London under our coordination.167 These studies have demonstrated that mutual legal assistance is a sine
qua non tool in the combat against organized crime which could make the area of freedom, security and
justice in the EU a reality for its citizens.

3. However, mutual legal assistance continues to be plagued by diversity. At the national level the
majority of EU Member States introduce mechanisms for the exchange of legal assistance by reference to
international, bilateral and national legal instruments. With reference to international agreements, the
majority of EU Member States are signatories to the 1959 Council of Europe Convention, the 1978
Additional Protocol to the Convention and the Schengen Conventions. Moreover, a cluster of EU Member
States are signatories to the Benelux Conventions while others are part of the Nordic Conventions on legal
assistance. However, the value of international agreements in the national laws of the Member States
remains diverse. A cluster of countries place international agreements above the Constitution in the
hierarchy of sources of national law, others place them below the Constitution and above national laws,
whereas other lack any concept of hierarchy with relation to international agreements altogether. Moreover,
some Member States require ratification of international agreements whereas others introduce direct
automatic application. Furthermore, a cluster of countries have opted for the introduction of framework
laws regulating the issue of legal assistance within one legal text, whereas others have left the regulation of
the matter to a set of scattered provisions found in a number of national legal instruments. However, it must
be accepted that gradually more EU Member States opt for the framework law option. A small number of
national laws do not introduce national provisions on mutual legal assistance, leaving this to regulation via
international agreements. This paints a picture of high obscurity and ambiguity in the provisions on mutual
legal assistance at the national level.

4. At the international level EU member states are subjected to further fragmentation and uncertainty.
National oYcers are confronted with dilemmas on the best choice of legal assistance instrument with regards
to the requested state, the nature and the form of the request. First, international instruments are
implemented in dissimilar terms, if at all: reservations, declarations and signature dates fuzz the picture
further. OYcers in the requesting state must be aware of the status of compliance and implementation of
each instrument in each of the member states. Second, fiscal, political and military oVences are subject to
individual agreements on mutual assistance usually on a bilateral basis. The choice of the best instrument
requires deep understanding of all bilateral, multilateral and international instruments with reference to
each member state. Third, drug oVences are covered in parallel by the 1959 and 1988 Council of Europe
Convention and the Schengen Convention, whose hierarchical relationship is far from clear. Fourth,

159 Dr Helen Xanthaki, LLB (Athens), MJur, PhD (Dunelm) is a Senior Lecturer and Academic Director of the Sir William
Centre for Legislative Studies, Institute of Advanced Legal Studies, School of Advanced Study, University of London; Dr
Xanthaki serves as an expert of the Ministry of Justice of the Hellenic Republic in the Council of the EU Working Group
on Judicial Cooperation in Criminal Matters; Dr Constantin Stefanou, BA (NEC), MA (Essex), Phil (Essex), PhD (Kent)
is a Fellow at the Institute of Advanced Legal Studies, School of Advanced Study, University of London.

160 See Council of the EU, The Hague Programme: strengthening freedom, security and justice in the EU, 16054/04 JAI 559,
Brussels, 13 December 2004, p 22.

161 Framework Decision 2002/465/JHA/ of 13.6.2002 on joint investigation teams, OJ L 162, 20.6.2002, p 1.
162 Framework Decision 2002/475/JHA of 13.6.2002 on combating terrorism, OJ L 164, 22.6.2002, p 3.
163 Framework Decision 2001/500/JHA of 26 June 2001 on money laundering, the identification, tracing, freezing, seizing and

confiscation of instrumentalities and the proceeds of crime, OJ L 182, 5.7.2001, p 1.
164 Framework Decision 2002/584/JHA of 13.6.2002 on the EAW and the surrender procedures between member states, OJ L

190, 18.7.2002, p 1.
165 Framework Decision 2003/577/JHA of 22.7.2003 on the execution in the EU of orders freezing property or evidence, OJ L

196, 2.8.2003, p 45.
166 See Council of the EU, COPEN 119, doc no 15445/1/06, Brussels, 24 November 2006.
167 See “The Use of Criminal Records as a means of preventing organized crime in the areas of money-laundering and public

procurement: the EU approach”, European Commission FALCONE Study (Ref No 1999/FAL/197); “A European Criminal
Record as a means of combating organized crime: the EU approach”, European Commission FALCONE Study (Ref No
2000/FAL/168); “National Means of Implementation of Third Pillar Instruments: the EU approach”, European Commission
GROTIUS Study (Ref No 2000/GR/109); “Methods of preventing the infiltration of legal entities by the organized crime and
terrorism: EU approach”, European Commission JHA Study (Ref No DG JAI-B2/2003/01); “Feasibility study on the creation
of a database on prosecutions and investigations: the EU Approach”, European Commission AGIS Programme Study (Ref
No JAI/AGIS/ 2003/002).
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considerations of dual criminality, additional grounds for refusal and, increasingly, reciprocity render the
choice of instrument for the requesting state a complicated aVair requiring deep knowledge of the legal
provisions of the requesting state. Fifth, practical problems render the request and response to mutual legal
assistance a complicated aVair: discrepancies in the national procedural laws endanger the legal value of
data oVered in response to mutual legal assistance requests. Moreover, although the problem is less
pronounced in the UK, the language of request and response is rarely common.168

5. At the EU level mutual legal assistance is provided by use of the Council Act of 29 May 2000
establishing in accordance with Article 34 of the Treaty of the European Union the Convention on Mutual
Assistance in Criminal Matters between the Member States of the European Union. The Convention is
supplemental, albeit hierarchically superior, to prior Conventions which maintain their applicability where
the 2000 Convention either fails to regulate an issue altogether, or fails to so in the most favourable manner.
The Convention applies to criminal proceedings and also proceedings brought by administrative authorities
for acts punishable under the national laws of either or both states involved. The Convention provides a
solution to many ambiguous issues of mutual assistance. First, the Convention resolves the discrepancies
in the recognition of criminal liability to legal persons in the national orders of member states: criminal
liability of legal persons is within the field of application of the Convention. Second, the Convention resolves
the problem of doubtful admissibility of data or evidence traced via mutual legal assistance: it awards
precedence to the procedural rules applicable at the requesting rather than the receiving state and introduces
the possibility of cooperation between the two authorities for the best possible result. Third, delays in the
provision of mutual assistance, which often render its final provision useless in practice, are expressly
discouraged by the Convention: not only must national authorities in the requested state respond at their
earliest convenience but, where delays are envisaged, consultation with the requesting state is compulsory.
Direct postal serving of procedural documents, limited translation of only relevant extracts of documents
and spontaneous exchange of data facilitate mutual legal assistance and free national authorities’ time and
resources. The 2000 MLA Convention is a bold, progressive and focused attempt to resolve most of the
plagues of previous instruments. The question is whether its application in practice leads to the desired eVect.

6. There is little doubt that this depends on the reception of the Convention by Member States.
Unfortunately, the 2000 MLA has not been ratified by seven EU member states: Greece, Ireland, Italy,
Latvia and Luxembourg. The Protocol to the Convention has not been ratified by Estonia, Greece, Ireland,
Italy, Luxembourg, Malta and Portugal.169

7. The problem is accentuated by the fragmentation of EU law in the area of mutual legal assistance,
which may be viewed as an inevitable result of its subjection to the third intergovernmental pillar.

8. There is no doubt that steps have been taken to achieve closer collaboration amongst the competent
authorities of the EU. Eurojust, the European Judicial Network and a number of bilateral initiatives have
assisted considerably to this end. However, it is fair to state that the EU actors in the area lack the teeth to
achieve their ambitious aims. Until Member States ratify and implement the international instruments in
this area, until the correct complete and prompt implementation of the European Convention becomes a
reality, and until the Schengen and Eurojust Conventions are fully implemented by all Member States, the
inherent problems of bilateral or multilateral communication between national authorities functioning in
diverse environments will remain. The table below demonstrates the current level of implementation of
relevant EU instruments by EU member states as on 24 November 2006170 and relates this to the use of the
Eurojust mechanism.171

Table

NON TRANSPOSITION OF OPERATIONAL INSTRUMENTS AT EUROJUST’S DISPOSAL
FD on

Eurojust MLA Protocol FD on FD on FD on execution of 2005 request 2005 requests
Decision 2000 to MLA FD on JIT Terrorism Mon Laun EAW* orders received sent

BE - 57 12
CZ - - - - 8 18
DK 17 17
DE - - 59 50
EE - - 8
EL - - - - - 28 16
ES 98 20
FR 46 35
IE - - - 7 5
IT - - - - 64 41
CY - - - 12
LV - - 8

168 Helen Xanthaki, “The Present Legal framework of Mutual Legal Assistance within the EU” [2003] Revue Hellenique de Droit
International, Vol 56, No 1, pp 53–90.

169 Council of the EU, “Adendum to the I item note—Implementation of the Strategy and Action Plan to Combat Terrorism”, doc
no 15266/06 ADD1 REV1, Brussels, 24 November 2006.

170 Council of the EU, “Adendum to the I item note—Implementation of the Strategy and Action Plan to Combat Terrorism”, doc
no 15266/06 ADD1 REV1, Brussels, 24 November 2006.

171 Helen Xanthaki, “Eurojust: fulfilled or empty promises in EU criminal law?” in [2006] European Journal of Law Reform,
forthcoming.
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FD on
Eurojust MLA Protocol FD on FD on FD on execution of 2005 request 2005 requests
Decision 2000 to MLA FD on JIT Terrorism Mon Laun EAW* orders received sent

LT - 13 1
LU - - - - - 15 9
HU 12 2
MT - - - 5
NL 80 3
AT 15 8
PL 12 22
PT - - 24 26
SI 8 5
SK - - - 6 3
FI 6 11
SE 11 34
UK - 65 42

* Entries in this column relate to non implementation of the EAW against their own nationals.

9. With specific reference to Eurojust, there is little doubt that Eurojust enjoys shared enthusiasm for
results produced.172 The question is whether demands for further powers are justified by the current
indicators of eVectiveness. Lack of express transposition of the Eurojust Decision seems prima facie to
impede the use of the agency by the incompliant member states. However, records of requests made and
received via Eurojust from and to these member states demonstrate that the usage of the agency is not
hindered by the choice to proceed without national legislation on Eurojust.

10. There are two areas of concern with reference to the agency’s operational framework. First, the
constituting instruments refrain from the introduction of operational tools for the new agency. The
preamble of the Eurojust Decision directs to the MLA Convention as the main operational tool.
Unfortunately, the record of implementation of the MLA by member states demonstrates clearly that its
provisions, and consequently the main operational tools of Eurojust, are not yet into force in a large number
of member states. The problem is accentuated by similar low records of implementation of EU instruments
that supplement the MLA and introduce new operational tools for the agency.

11. Second, a deeper look at the regulatory framework of Eurojust unearths further problems directly
related to the eVectiveness of the agency. These relate to two main issues: the discrepancies in the powers of
national Eurojust members; and the inadequacy of operational tools oVered to Eurojust members due to
timid EU regulation accentuated by lack of national implementation.

12. EU member states rely on national, international and EU instruments for mutual legal assistance.
At a time where increased movement of persons instigates increased movement of crime thus promoting
transnational and multinational criminal behaviours and organizations, national authorities have no other
viable option but to turn to transnational and multinational solutions. Mutual legal assistance carries
inherent problems. In the EU these are accentuated by diversity in the national provisions of substantive
and procedural criminal law and by fragmentation in the implementation of regional and international
agreements. Problems in this area have been identified at two levels: first, at the operational and, second,
at the regulatory framework of mutual legal assistance and EU agencies in the area of criminal law. The
identification of these two levels of problems leads to the determination of two levels of recommendations
of the future: first, the current operational framework of mutual legal assistance must be strengthened by
complete implementation of current instruments; and second, the regulatory framework must be fortified
by further collective legislative solutions either at the intergovernmental or, preferably, at the EU level.

4 December 2006

23. Second supplementary memorandum submitted by the Home OYce

During my appearance before the Home AVairs Committee on 20 February I undertook to write with
some additional information on a number of queries raised by the Committee in the context of its inquiry
into JHA in the EU.

The possibility of a central UK police body to deal with EU functions and issues

The Government is aware that this issue was raised by members of the Association of Chief Police OYcers
(ACPO) and the serious Organised Crime Agency (SOCA) when they gave evidence to your Committee on
9 January. There is already good co-operation between UK police forces and counterparts in the EU, in part
facilitated by ACPO, liaison oYcer networks and Europol, but it is true that the structures in place at EU
level tend to concentrate on supporting co-operation in tackling organised crime because this has been
identified as the EU level priority. However, the Government takes seriously the views expressed by ACPO

172 See António Vitorino, Commissioner for Justice and Home AVairs, “Improving cross-border cooperation between
investigating and prosecuting authorities”, SPEECH/03/219, The Hague, 29 April 2003,
http://europa.eu/rapid/pressReleasesAction.do?reference%PEECH/03/
219&format%HTML&aged%1&language%EN&giLanguage%en
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and SOCA and is committed to improving police co-operation with other Member States, whether it is
serious or not. We will therefore consider jointly with ACPO and SOCA what improvements could be made
to current arrangements, including at a planned Law Enforcement Forum in April.

Would the Government financially support a British citizen in challenging another EU State to establish their
human rights?

The Government has a clear policy in respect of allegations of torture or ill-treatment made by British
nationals detained overseas. We take all such allegations seriously and will, if appropriate, raise our
concerns with the governments concerned. We may also request that a prompt impartial investigation be
carried out into the allegations and that we are informed of the result of that investigation.

Practical assistance in cases of alleged mistreatment will be determined on a case by case basis. If a British
national makes allegations of abuse or mistreatment, and they are still detained they will usually receive a
consular visit. Our main consular function in relation to British nationals detained overseas is in relation to
their welfare. As part of that, if the person concerned has not received the appropriate medical care for any
injuries, we may ask the relevant authorities (police or prison) to ensure that they receive the appropriate
healthcare. We can also pass information on to family and friends in the UK and put them in contact with
organisations such as Prisoners Abroad and Fair Trials Abroad. In addition, the assistance that we provide
to British nationals overseas is detailed in the Consular Guide which can be found at: http://
www.fco.gov.uk/Files/kfile/consularfullguide.pdf.
http://www.fco.gov.uk/Files/kfile/In Prison Abroad FINAL layout1.pdf

If the British national concerned wished to take action against the relevant authorities, we would advise
them to appoint a local lawyer and provide them with a copy of our local lawyers list. We would not provide
any financial support for their case but we could appoint a lawyer from our pro bono lawyers panel to assist
them with their case free of charge and refer them to organisations that may be able to assist them.

There are also two systems in operation which enable UK citizens to apply for legal aid abroad:

— the European Legal Aid Directive, which applies to civil and commercial disputes. Its aim is to
improve access to justice by facilitating the transfer of legal aid applications where an applicant
who is resident in one member state needs to apply for legal aid in a diVerent member state.

— the European Agreement for the Transmission of Applications for Legal Aid (also known as the
Strasbourg Agreement).

Legal aid is available to assist in completing an application form for legal aid abroad, including obtaining
any necessary translations, under both the Directive and the Strasbourg Agreement. For further
information on the legal aid system adopted in each of the ratifying countries, see the Europa website at
www.europa.eu. It should be noted however that legal aid systems in many other countries are less
comprehensive than in the UK.

Applications may be sent to the Legal Services Commission to be forwarded to the relevant foreign
authority. The LSC will monitor and keep applicants informed of any developments.

Why internationally is the ECHR (European Convention on Human Rights) considered adequate but
nationally we require parliamentary legislation and the ECHR to protect our rights?

We expect all States to comply with their international obligations, including in respect of the treatment
of British nationals in their territory. This includes human rights conventions such as the ECHR or ICCPR
(International Covenant on Civil and Political Rights) to which they are party. It is up to each State to decide
how they wish to give eVect to these international obligations through their domestic law.

Human rights conventions such as the ECHR only lay down minimum standards. Many States, including
the UK, provide a greater degree of protection under their domestic law. In addition to international
standards, we expect British nationals overseas to be treated in accordance with the domestic law of the State
concerned.

The ECHR provides a full enforceable set of rights for all EU citizens and underpins procedural rights
throughout (and beyond) the EU. It does not include a right to legal aid for persons who wish to purse civil
actions, but it’s Articles 5 and 6 provide rights for persons detained and charged (respectively). Any person
whose Convention rights are infringed has a right to an eVective remedy before a national authority under
Article 13.

It is a matter for each national government to determine how to give eVect to the ECHR. In some
jurisdictions it has direct applicability. That is not the case in the UK, where the rights of suspects are set
out in the Police and Criminal Evidence Act (which applies in England and Wales) and in broadly equivalent
legislation in Northern Ireland and Scotland.

We are keen to enhance compliance with ECHR standards throughout Europe, but in our view that is
not best achieved by establishing a new EU legal framework for procedural rights. Rather, we need to focus
on practical measures, and that is the purpose of the Resolution we have put forward, with five other States.
It refers in particular to the tape-recording of police interrogations, which provides a very eVective safeguard
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against abuse, both for the citizen and the police. Nevertheless, even the best-regulated police forces face
allegations of improper conduct at times and we believe each country needs a system to ensure that
allegations can be independently investigated, as they are in this country by the Independent Police
Complaints Commission.

How many operations in the last year or investigations took place through Eurojust in which the UK
participated? How many and what type of investigations have gone through Eurojust?

The Government attaches considerable importance to the work carried out by Eurojust in supporting and
facilitating cross-border co-operation in relation to national investigations and prosecutions. Its annual
report for 2005 (the latest figures available for the information sought by the Committee) demonstrates the
progress it has made in developing a significant role in assisting Member States to tackle cross-border crime.

In 2005 Eurojust registered 588 cases, of which 39 involved requests from the UK and 82 involved requests
to the UK. These concerned the following oVences:

— Drug traYcking—135

— Swindling and Fraud—120

— Crime against property/public good (including fraud)—92

— Money laundering—48

— Crime against life, limb or personal freedom—45

— Murder—43

— Tax Fraud—42

— Other OVences—39

— Participation in a Criminal Organisation—35

— Human TraYcking—33

— Organised Robbery—27

— Forgery of Administrative Documents—26

— Terrorism—25

— VAT Fraud—24

In the Annex attached to this letter we also provide some examples of specific cases demonstrating in
particular how Eurojust has assisted the UK in successfully prosecuting serious and organised crime.

When do the Home OYce expect to make the results of the European Arrest Warrant review available, and
can the Committee have advance sighting of them?

The report on the UK’s implementation and operation of the European Arrest Warrant is currently being
drafted by the evaluation team who visited the UK at the end of 2006. We hope to receive an informal draft
of that report in the coming weeks, on which we will be invited to oVer comments and in particular correct
any factual inaccuracies. It will then be presented formally to an expert meeting in Brussels for discussion
by delegations from all Member States before a final version is submitted to Ministers in the JHA Council.
We will submit the first formal version of the report to your Committee as soon as it is published and at the
same time that it is deposited in the usual way for parliamentary scrutiny.

The Committee asked about the Government’s position on the conclusions of the European Parliament report
last week on the use by the US of European air flight facilities to transport prisoners or terror suspects from
one country to another

The position of the UK Government on rendition is clear. We have not approved and will not approve
a policy of facilitating the transfer of individuals through the UK to places where there are substantial
grounds to believe they would face a real risk of torture. If we were requested to assist another State in a
rendition operation, and our assistance would be lawful, we would decide whether or not to assist taking
into account all the circumstances. We would not assist in any case if to do so would put us in breach of UK
law or our international obligations, including under the UN Convention Against Torture.

We have found no evidence of detainees being rendered through the UK or Overseas Territories since
1997 where there were substantial grounds to believe there was a real risk of torture. The then Foreign
Secretary, Jack Straw, set out in his Written Ministerial Statement of 20 January 2006 the results of the
extensive review of oYcial records back to May 1997.

There were four cases in 1998 where the US requested permission to render one or more detainees through
the UK or Overseas Territories. In two of these cases, records show the Government granted the US request,
and refused two others. We have no evidence that the US Government has rendered any detainee through
UK territory or airspace (including Overseas Territories) during the present US Administration, ie since
January 2001.
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We have addressed the issue of rendition with the US government. As part of our close co-operation with
them we have made clear to them:

— that we expect them to seek permission to render detainees via UK territory and airspace
(including Overseas Territories),

— that we will grant permission only if we are satisfied that the rendition would accord with UK law
and our international obligations, and

— how we understand our obligations under the UN Convention Against Torture and the European
Convention on Human Rights.

The European Parliament report on the alleged use of European countries by the CIA for the
transportation and illegal detention of prisoners provides no new evidence in respect of the UK.

The Committee asked what discussions there had been with the German Presidency on plans to resurrect the
Constitutional Treaty (and therefore move JHA to QMV)

During my appearance I indicated that there had been no discussion of this topic in Ministerial meetings
of the JHA Council. As I explained the debate in the Council on the use of the passerelle clause in Article
42 TEU was concluded at the end of 2005. However, Government Ministers meet regularly with their EU
counterparts, including the German Presidency, not least in the various formations of the Council of
Ministers. Senior oYcials also meet their EU counterparts on a regular basis. Their discussions cover the
whole range of EU issues, including climate change, energy security, economic reform and the future of
Europe. The Presidency will present a report to the European Council in June on the future of Europe, based
on extensive consultations with the Member States.

Joan Ryan MP
Parliamentary Under-Secretary of State, Home OYce

27 February 2007

Annex

EUROJUST CASE STUDIES (ALL INVOLVING UK)

TraYcking in Human Beings—Three Jurisdictions

Considerable value and undoubted benefit were added to a series of cases involving traYcking in human
beings referred to Eurojust by the UK. It is significant to note that these cases, although they emanated
from diVerent parts of the UK, namely London, South Yorkshire and Scotland, were clearly linked to
one another in that they centred on investigations into the traYcking activities of a network of Albanian
organised crime groups. The UK and Lithuanian desks at Eurojust, in dealing with these cases, were
involved in all aspects of the services oVered to national authorities by Eurojust, the facilitation of UK
and Lithuanian mutual legal assistance (MLA) requests, the initiation and subsequent co-ordination of
linked investigations and prosecutions and the planning and arranging for the execution of an urgent
European Arrest Warrant within a short space of time and under complicated circumstances.

The cases concerned the traYcking of women and girls, some as young as 14, from Lithuania to the
UK. On arrival in the UK, the women were sold to Albanian organised crime groups for the purpose
of prostitution. The initial reason for the referral to Eurojust was to facilitate MLA requests for evidence
to be used in forthcoming trials of the Albanian defendants in England. On a review of the cases at
Eurojust it became apparent that there was a need to initiate investigations in Lithuania against the
organisers, who were engaged in recruiting the victims and transporting them to the UK. Both of these
objectives were achieved at a successful co-ordination meeting held at Eurojust in January 2005.
Information and intelligence were shared with the Lithuanian prosecutors and police, who thereafter
agreed to commence investigations. This resulted in arrests in Lithuania and the commencement of
investigations, the merger of existing investigations and co-ordination of UK and Lithuanian
investigations. Europol also participated in this meeting, providing an insight into intelligence collected
on the activities of Albanian organised crime groups.

At the same time, in the UK, further arrests were also made, in particular in the Sussex area, when
one of the alleged Lithuanian couriers arrived at Gatwick Airport. Due to problems in establishing
jurisdiction in England and Wales, no prosecution resulted. After further discussions conducted through
Eurojust, the Lithuanian authorities confirmed that they were able to establish jurisdiction and could
prosecute and, in furtherance of this, agreed to issue a European Arrest Warrant. The preparation,
issuance and execution of this warrant were co-ordinated through Eurojust. The entire process, which
included re-issue of the EAW, due to the requirement by the UK authorities of additional essential
information, took only four days to complete and resulted in the Lithuanian suspect being transferred
to Lithuania for trial.
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During the same period, the International Co-operation Unit at Crown OYce in Scotland also referred
a traYcking case to Eurojust. This case was referred for facilitation of mutual legal assistance and
involved very similar circumstances—the traYcking of women and girls from Lithuania to the UK, the
sale on arrival in the UK to Albanians and the women thereafter being put to work in the UK’s sex
trade. An assessment of the Scottish investigation at Eurojust revealed common factors and links to both
the ongoing English cases and the investigations in Lithuania. The Lithuanian National Member at
Eurojust advised his domestic authorities of these links and the Lithuanian side of the investigations was
combined and would be dealt with as one case. It is hoped that this will strengthen the Lithuanian case
and when this ultimately proceeds to trial, it will incorporate the traYcking to both Scotland and England.

The cases, referred to Eurojust by the Crown Prosecution Service in South Yorkshire, have now been
brought to trial and have resulted, not only in convictions, but also in lengthy custodial sentences,
including 18 and 21 years’ imprisonment. Co-operation between both Scottish and English authorities
and their Lithuanian counterparts is ongoing to progress and prepare for the Lithuanian prosecutions.
Eurojust continues to play a significant part in this collaboration. These cases both individually and
cumulatively are excellent examples of how Eurojust can make a diVerence as it facilitates and co-
ordinates necessary actions between individual national authorities and agencies.

Serious Fraud—Urgent Multilateral Assistance

On 8 and 15 April and 3 May 2005 the General Prosecution OYce of the Slovak Republic asked for
mutual legal assistance from the competent authorities of the UK, Germany and Austria in the
investigation and prosecution of a serious fraud case. This crime was alleged to have been committed
by persons acting as representatives of a joint stock company. Each of these persons had issued and
signed four insurance guarantee bonds, each with the value of US$ 5 million, in total amounting to US$
20 million, without meeting the legal requirements prescribed by the special Act on Bonds. All of the
bonds were due and payable on 30 September 2006. These bonds went into circulation through certain
persons with the view to obtaining financial benefit from the sale for the perpetrators or for others in
the amount of US$ 20 million.

The Slovak authorities asked for the hearing of witnesses and submission of the securities. The requests
for MLA were fully met and executed by the UK and Austrian authorities in August and September
2005 and the German authorities, who could not meet the request fully due to a procedural obstacle,
also replied in August 2005. This case is proof of very quick and eVective assistance by Eurojust and
the competent authorities in certain Member States. The results helped the competent authorities in the
Slovak Republic to make a quick decision to charge the suspects. The investigation is still ongoing.

Illegal Immigration Crime

Eurojust made a significant contribution to an illegal immigration crime case referred by the UK. It
involved Turkish organised crime groups allegedly engaged in the smuggling of large numbers of Turkish
Kurds into the UK. This group was under investigation by the Metropolitan Police in London.

The UK operation had links to a number of other countries, primarily Belgium, but also Italy, France
and Denmark. The UK had made a large number of MLA requests for evidence from these countries
and the swift execution and facilitation of these was one of the reasons for the referral of the case to
Eurojust. Moreover, as the UK operation was moving towards an enforcement phase, the UK
investigators and prosecutors were keen to ensure that any arrests they carried out in the UK were co-
ordinated with the arrests of the suspects in the other involved countries, not only to maximise the eVect
but also in an eVort to dismantle the entire organised people-smuggling network across all the countries
in which it existed and operated. After arrest, exchange of information and evidence would be required
in preparation for prosecution and, therefore, for all of these reasons, the case was referred to Eurojust.

A co-ordination meeting was held at Eurojust in May 2005. The UK, Belgium, France, Germany,
Italy, The Netherlands and Europol were represented. Amongst other things, a common enforcement
date for arrests was discussed and agreed in principle. Ancillary issues, such as liaison with the Turkish
authorities and a media strategy following the arrests, were also explored.

A follow-up meeting was held at Eurojust in September 2005, essentially to plan and co-ordinate the
joint arrests due to take place at the beginning of October. A total of 26 arrests were made, 19 in the
UK and seven in Belgium, during the joint action which ensued in both countries on 11 and 13 October.
Clearly, this success is partially a product of the co-ordinated approach to crossborder cases brokered
at Eurojust. Eurojust continues to be involved in this case. A further meeting at Eurojust is proposed
for early 2006 both for debriefing purposes and also to discuss the gathering of evidence in preparation
for trials.



3591911023 Page Type [E] 30-05-07 19:56:48 Pag Table: COENEW PPSysB Unit: PAG1

Ev 180 Home Affairs Committee: Evidence

Large-Scale Investment Fraud

In this case, a number of Member States were involved: Austria, Belgium, France, Luxembourg, Spain,
the UK and a third country, Switzerland.

A Luxembourg investigating magistrate dealing with a complex cross-border case of large-scale
investment fraud, with hundreds of victims and huge financial losses of between ƒ30 million and ƒ50
million, requested Eurojust to facilitate the execution of urgent MLA requests and to help co-ordinate
further judicial action in this case.

The principal suspect was in pre-trial custody in Luxembourg. The MLA requests were aimed mainly
at freezing bank accounts and recovering criminal assets. A co-ordination meeting between Luxembourg,
Belgium, France and Spain was organised by Eurojust in November 2005. The authorities involved found
practical solutions to problems encountered in the execution of various MLA requests. Some new areas
for further investigations were also identified. Moreover, it was confirmed that Luxembourg and France
were conducting parallel investigations of the same case.

The two countries had powerful reasons to take on the entire case:

— for France, due to the overwhelming number of French victims, the need to ensure full
protection of these victims’ rights; and

— for Luxembourg, the equally important need to counter the damage done by such criminal
activities to its financial institutions.

Following fruitful discussions, under Eurojust’s guidance, the participants reached an agreement that
the proceedings might be transferred from Luxembourg to France, in order to avoid any overlapping of
investigations.

At a later stage, this arrangement was confirmed by the prosecuting authorities of both countries, who
decided that the French judiciary should take over the entire file. Thanks to the intervention of Eurojust,
a possible conflict of jurisdiction was thus avoided. This case clearly illustrates the benefit of co-ordination
arranged by Eurojust at an early stage, notably when the execution of urgent MLA requests appears to
be particularly diYcult and there are on-going parallel investigations in diVerent countries.

Illegal Immigration—Pachtou

Operation Pachtou was a case which brought together a series of investigations involving four EU
Member States and Turkey. Investigations in France and the UK showed that a sophisticated network
was moving people from the Kurdish areas of Turkey through Greece into Italy and from there to France
and the UK. Eurojust made enquiries which revealed that separate investigations into the same network,
which were not so far advanced, were also taking place in Italy, Greece and Turkey. Eurojust arranged
a co-ordination meeting in October which was attended by police, investigators, judges and prosecutors
from each of the five states involved. A good deal of information was exchanged and the links between
the diVerent parts of the network become much clearer. The French and UK representatives were keen
to act quickly and make a series of arrests in their countries. However after discussions and agreement
to provide further information to the Italian, Greek and Turkish authorities it was agreed that the French
and UK agencies would delay any action so that a series of arrests and house and other searches could
take place on the same day in all five countries in December. On 14 December the network was dismantled
when 82 arrests took place across Europe: in Turkey (3), in Greece (2), in Italy (21), in France (49), and
in the UK (7).

This case illustrates benefits that a multinational multi-functional approach through Eurojust can oVer.
It also demonstrates the point that a case which was initially a bilateral matter introduced by France
and the UK can be eVectively expanded at Eurojust to involve several other Member States and ensure
work is done together to produce a very successful outcome.

24. Third supplementary memorandum submitted by the Home OYce

Following my appearance before the Home AVairs Committee on 20 February I wrote to you on
27 February to provide additional information on a number of queries raised by the Committee in the
context of its inquiry into JHA in the EU. I understand that there are a couple of further questions that you
would like me to address.
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What is the “wide-ranging review looking at data collection, data exchange and all of these issues”. Could you
please clarify what this review is, what its scope is, and when you expect it to report?

The review announced by the Home Secretary will consider how information about criminality is
recorded and shared both within the UK and between the UK and other countries as well as how such
information is used to protect the public. The Home Secretary wrote on 16 January to the Prime Minister
and Cabinet colleagues about the proposed review of information on criminality and how it might be
handled. That letter set out the draft terms of reference for the review as follows:

“To thoroughly examine and recommend necessary improvements for recording and sharing
information about criminality within the UK and between the UK and other countries; and to the
way in which this information is used to protect the public and the relevant procedures and
responsibilities.”

The review will be led by a high profile and independent individual from outside the Home OYce. The
Home Secretary wants the review to be brisk but has not pre-judged the timescale until the work has been
properly scoped.”

Has the UK implemented the EAW with higher protections than other Member States, and if so what evaluation
has the Government put in place to see what the eVects are?

There are a small number of additional bars to extradition introduced by the Extradition Act 2003 (eg
extraneous conditions and passage of time) that appear to go beyond the bars set out in the Framework
Decision on the EAW. However, these reflect provisions contained in the preamble to the Framework
Decision (in paragraph 12) and therefore do not, in our view, go beyond the terms of the Framework
Decision. The UK has also explicitly referred in its legislation to human rights protections and the Hostage-
Taking Convention which other Member States are also bound by even though they are not explicitly
referred to in the Framework Decision.

There is no formal Government evaluation in place to see what the eVects are. However, oYcials are in
regular contact with the CPS and SOCA so that they can be made aware of any issues/diYculties in relation
to the operation of the EAW in the UK and can then take action where necessary.

Separately all Member States are being evaluated on their operation of the EAW as part of the fourth
round of Mutual Evaluation of Member States’ Operation of the EAW The UK was evaluated in December
last year and we expect the final UK report to be issued by the EU in the summer, which we will deposit for
Parliamentary scrutiny.

Joan Ryan MP
Parliamentary Under-Secretary of State, Home OYce

20 March 2007

25. Supplementary memorandum submitted by Fair Trials Abroad

Case studies supporting adoption of the (Framework Decision on certain procedural rights applying in
proceedings in criminal matters throughout the EU

Fair Trials Abroad has grave concerns that without minimum safeguards, British and other EU nationals
lack protection of their most fundamental rights.

It has been acknowledged by Franco Frattini as recently as February 2007 that gross inconsistencies in
the administration of justice across member states make implementation of the principle of mutual
recognition of each others’ justice systems highly problematic unless suitable and eVective common
protections are quickly put in place. Therefore, Fair Trials Abroad is very much in favour of the adoption
of the Framework Decision on certain procedural rights in criminal matters.

In our opinion the arguments developed by opponents of the FD are not convincing. Opponents indeed
argue that (a) common minimum standards could result in a general lowering of standards, (b) common
minimum standards have already been set by the ECHR and no further action is needed and (c) the
implementation of this proposal would be diYcult.

There are very large discrepancies in the levels of safeguards in operation in the diVerent Member States.
Therefore, the common standards oVered by the FD might be considered as low, but would represent a
significant step forward.

The following cases clearly illustrate how British citizens charged with criminal oVences abroad are often
(and in some Member States, almost systematically) denied their basic fair trials rights.
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1. Bruce Robinson

Bruce Robinson is a dual citizen of New Zealand and Britain who is currently being held under
“temporary arrest” in Katowice, Poland.

Facts

He initially moved to Poland some years ago to take up a position as CEO of Polish Operations of the
British-based Expomedia Group plc whose business is the arrangement and management of trade shows and
exhibitions. In February 2001, Expomedia purchased 51% of the shares in a company called MTK. Bruce sat
on the Board of Directors. MTK’s business was organising exhibitions and as part of this, it constructed
and rented out buildings. Bruce joined the London oYce of Expomedia in April 2001 and started working
with MTK soon after, when he was appointed Finance Director of Expomedia in Poland.

On 28 January 2006, one of the buildings owned by MTK was leased for an exhibition. At 5.15 pm the
main building collapsed, resulting in the deaths of 65 people and the injury of approximately 170. This
tragedy was widely reported. On 21 February 2006 Bruce was arrested along with three architects, another
MTK board member and an employee.

Investigators’ reports have confirmed that the building was poorly designed, cheaply built and collapsed
due to the weight of snow on its roof. However, neither Expomedia nor its management had any
involvement in the design or construction of the building. Bruce had no involvement in the construction of
the building and was in Spain at the time of the collapse. Although he had received an email regarding the
heavy snowfall in Poland and the problems it was causing for the building, he then received an email from
the technical director that everything was fine with the roof. He was not advised of any further problems.

Upon hearing about the collapse, Bruce immediately returned to Poland to assist the investigators with
their enquiries. He was arrested on 21 February 2006 and has consistently been refused bail with no reason
given. He has finally been granted conditional bail on 5 March 2007.

Fair trials issues

1. When Bruce was interviewed in Katowice on 21 February 2006, his lawyer Grzegorz Slyszyk was not
permitted to represent him for much of the interview.

2. Mr Slyszyk was again not permitted to attend the court hearing held on 23 February 2006 regarding
an application of preliminary detention filed by the district prosecutor. He therefore had to instruct another
lawyer to represent Bruce on this occasion. This lawyer, Joachim Rassek, was not allowed to speak with Mr
Robinson before the hearing so Mr Rassek was unable to take his client’s instructions or to even tell Bruce
that he was representing him on a temporary basis.

3. Interpretation and translation of Polish have so far been of poor quality. The translation of
fundamental documents has been incorrect and misleading. The decision regarding preliminary detention
was only provided in Polish with the translation being provided a month later. Other translated documents
have been provided with two to four month delays.

4. On 23 February 2006, Bruce was told to sign the decision on the application of preliminary detention
which was only provided in Polish. He signed this with the addition, “I’m signing that I have received this
paper but I am not able to understand what it says.”

5. Neither Bruce nor his lawyer has been given access to the case file so they are unaware what the
evidence against Bruce is.

2. Liam Sullen

He is a British national who has been detained in Denmark.

Facts

Liam Bullen, a British national who never had been in any trouble, chose to make his life in Denmark.
His home, work and close friends are all there, and he has made every eVort to integrate into Danish life
and society.

In July 2002, Liam went for a night out at a nightclub. He remembers dancing, then waking up in the
street bleeding from an injury to his head. As well as the cut on the top of his head which needed stitches,
Liam had a number of abrasions on his face and elsewhere, overall 21 further injuries. He called for an
ambulance, then passed out once more. He was first interviewed by police during a medical examination
in hospital.

When he woke up again, he was in a police cell. Liam was charged with attempted rape. Due to the head
injury, Liam has no memory of what happened between him being at the club and waking up in the street
about 10 minutes later. However, the police repeatedly told him he had committed a crime and he himself
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began to be in doubt of what had actually happened during the year it took for the case to come to court.
During that year he made no attempt to flee the country, continuing to work hard up until the day of the
trial.

As the trial progressed, the evidence presented finally convinced Liam that he was innocent of the charges.
The prosecution case included evidence that Liam’s blood was found on the alleged victim and that a person
fitting his description was seen walking slowly away from the area of the alleged crime. However, DNA
evidence found that sperm in the complainant’s underwear was not Liam’s. The girl had no injuries, nor was
anything found under her fingernails or anywhere else on her body that linked her to Liam.

Fair trials issues

1. Liam was first questioned while still under medical examination, suVering from a serious head wound.

2. He was not given access to legal representation when he was questioned.

3. He was not informed as to his legal rights.

4. He was not allowed to read through these statements, he supposedly made during the interview at the
hospital to correct them for any inaccuracies.

5. Conclusively he did not sign these alleged statements.

6. The video evidence was not shown at the trial.

7. The interpreter did not arrive until two hours after the trial started.

8. The interpreter had neither Danish nor English as his mother tongue.

9. The legal aid lawyer did not question any prosecution evidence or cross examined the witnesses.

10. Not all the evidence was available at the time of the trial.

11. The police never made an attempt to find out who had injured Liam or looked for the weapon.

3. * * * Confidential

4. Special Concern Regarding Lorry Drivers: The Case of David Stephenson

There is a huge concern about the fate of lorry drivers engaged in international haulage who are used,
without their knowledge, to smuggle illegal goods.

Lorry drivers are particularly vulnerable because they constantly cross national borders and they carry
out instructions from their employers, acting on blind trust; they collect vast quantities of goods, pre-packed
and sealed by unknown third parties; they are unable to make detailed inspections of their loads; they deliver
to unknown third parties.

Thus, British man David Stephenson was arrested upon discovery of a large amount of cannabis in a
trailer he was delivering on run between Calais and the UK—which he had not accessed.

During detention, David was not provided translation or legal assistance and therefore signed a document
in French in which he unwittingly agreed to a fast-track trial, not knowing the consequences. Three days
later, he was taken to court under French fast-track procedures. Half an hour later, he had been sentenced
to two years’ custody and the 381,000 euros fine. No investigation had taken place, no defence evidence was
presented (in particular, the tachograph evidence which later exonerated him was not considered by the
court).

Had the minimum procedural safeguards been in place, we are confident that cases like these would
become thankfully rarer.

Priscillia de Corson
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