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Summary 

The Legislative Reform (Consumer Credit) Order and Explanatory Document were laid on 
17 June 2008 under section 14(1) of the Legislative Reform Act 2006. 

The purpose of the draft Order is to amend the Consumer Credit Act 1974 to exempt buy-
to-let lending from regulation, clarify the position on the giving of statements for fixed-
sum credit agreements and provide definitions of ‘payments’ for the purpose of issuing 
notices of sums in arrears. 

We draw notice to the fact that these ‘corrective’ measures are necessary because of the ill-
considered effect of amendments to the 1974 Act by the Consumer Credit Act 2006. 

We agree with the Minister’s recommendation that the draft Order should be subject to the 
affirmative resolution procedure. 
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1 Introduction 
1. The draft Legislative Reform (Consumer Credit) Order 2008 and the accompanying 
Explanatory  Document (ED) were laid before Parliament by the Department for Business, 
Enterprise and Regulatory Reform on 17 June 2008 under section 14(1) of the Legislative 
and Regulatory Reform Act 2006 (LRRA). 

2. The purpose of the draft Order is to rectify distortions introduced into the Consumer 
Credit Act 1974 by the Consumer Credit Act 2006 and thereby exempt buy-to-let lending 
from regulation1 in accordance with Government policy on mortgages, clarify the position 
on the giving of statements for fixed sum credit agreements and provide definitions of 
‘payments’ for the purpose of issuing notices of sums in arrears. By doing this, the draft 
Order would remove burdens in terms of  the financial costs which would arise if the 
proposed amendments were not made. The draft Order therefore aims to comply with 
section 1(2)2 and section 1(3)3 of the LRRA. Section 1 of the LRRA introduced power to 
remove or reduce burdens. 

2 What the draft Order proposes  
3. The Consumer Credit Act 1974 introduced a system for licensing and otherwise 
controlling traders involved with providing credit or the supply of goods on hire or hire-
purchase. The Consumer Credit Act 2006 amended and updated the 1974 Act, in 
particular, by ensuring consumers were given clear information on the state of their credit 
accounts, improving consumers’ rights and access to redress and establishing a more 
targeted licensing regime for the regulation of consumer credit and hire businesses. 

4. The draft Order makes three proposals: 

• exemption from regulation for buy-to-let lending; 

• clarification on the giving of statements for fixed-sum credit agreements; and 

• inclusion of definitions of ‘payments’ for the purpose of issuing notices of sums in 
arrears. 

Exemption from regulation for buy-to-let lending  

5. The Consumer Credit Act 1974 as it currently stands, that is, as amended by the 
Consumer Credit Act 2006, does not achieve the original policy intentions for exempting 
buy-to-let lending. The Government never intended to regulate buy-to-let lending where 
the loan is secured as a first charge on the property in question and the owner or relative 
occupies or intends to occupy 40 per cent or more of the property. 

 
1 For a definition of ‘regulated’ and ‘unregulated’ loans see Q1 of the Appendix, p14. 

2 Provisions may be made whose ‘purpose is removing or reducing any burden, or the overall burdens, resulting 
directly or indirectly for any person from any legislation’. 

3 Which amongst other things defines ‘burden’ as a ‘financial cost’. 
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6. Prior to April 2008 the majority of buy-to-let loans were exempt from regulation under 
the 1974 Act, which provided that an agreement was not a consumer credit agreement4 if, 
amongst other things, the credit provided exceeded £25,000. Section 2 of the Consumer 
Credit Act 2006 removed this limit with effect from April 2008, bringing all consumer 
credit agreements, regardless of value, into regulation unless specifically exempt. This 
potentially would include buy-to-let mortgages secured by a charge on the property. 
Section 16 of the 1974 Act does make provision for exempt agreements which are not 
regulated by that Act, but these exemptions are not comprehensive with regard to all buy-
to-let lending (except where the loan is secured as a first charge on the debtor’s own home, 
in which case that home would be at risk if difficulties with repayment arose). 

7. During the passage of the Consumer Credit Act 2006 the Government believed that the 
new business exemption introduced by that Act would apply to buy-to-let lending. This 
exemption excludes from regulation under the 1974 Act consumer credit agreements 
where the credit provided exceeds £25,000 and the agreement relates to the purposes of a 
business. But an agreement financing a one-off or small-scale purchase of property is a 
transaction more accurately described as an investment deal. As such it would not pass 
muster in terms of the definition of ‘business’ in section 189(1) of the 1974 Act. Section 
189(2) of the Act provides that a person should not be treated as carrying on a business 
merely because he or she occasionally enters into transactions belonging to a business of 
that type. As the Explanatory Document points out: 

“This would effectively exclude from the business exemption those investors who 
buy just one or a small number of buy-to-let properties”.5 

8. Concerns about incorporating investment agreements within the business exemption 
were first raised by the credit industry when the latter was considered in detail during 
preparation of the draft Consumer Credit (Exempt Agreements) Order 2007. On re-
examining the matter the Government agreed with the industry’s assessment. 

9. The Government’s view is that buy-to-let is inherently a commercial venture which 
contains an element of risk. Such risks are no different to those incurred by other types of 
business and should be treated accordingly. 6 We believe this is a reasonable position to 
take. 

10. There is currently a transitional arrangement in place which keeps buy-to-let lending 
over £25,000, which is secured on the property and satisfies the less than 40 per cent 
occupancy test, out of regulation until the final Order is made. Buy-to-let loans at or below 
£25,000 taken out before the proposals in the draft Order come into effect  (should the 
House approve) will continue to be regulated as now, regardless of exemption. There are 
today very few, if any, loans for buy-to-let purposes of £25,000 or less. 

11. The draft Order proposes inserting a new section 16C into the 1974 Act which would 
create an exemption from regulation under that Act for consumer credit agreements for 

 
4 Defined as ‘An agreement between a debtor and a creditor by which the creditor provides the debtor with credit of 

any amount’. See ED p1. 

5 ED, Annex A, p13, para9. 

6 ED, p7, para23. 
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buy-to-let purposes of any value meeting specified conditions (this would bring about 
equality in the buy-to-let market, since the existing land purchase exemption in section 16 
of the 1974 Act is not subject to a financial limit). Certain consequential amendments to 
section 82 of the 1974 Act would also be required. Section 82 deals with situations where an 
existing agreement is varied or supplemented by a later agreement. The Explanatory 
Document says: 

“It is existing Government policy that such loans should be unregulated and there is 
no evidence at the present time to suggest otherwise. The vast majority of buy-to-let 
loans are already exempt from regulation under or by virtue of existing exemptions 
in section 16, 16A and 16B of the 1974 Act, including the new business exemption 
which came into force in April 2008. This proposal therefore aims to provide 
consistency in the regulatory treatment of buy-to-let loans”.7 

12. An exemption for buy-to-let lending does not mean that the debtors involved are 
unprotected, since the relevant agreements come within section 140A of the 1974 Act 
which allows for credit agreements to be challenged in the courts on the grounds that the 
relationship between the creditor and debtor is unfair. 

Clarification on the giving of statements for fixed-sum credit 
agreements 

13. One of the intentions behind the Consumer Credit Act 2006 was to ensure that a 
creditor under a regulated agreement for fixed-sum credit8 gives a debtor regular 
statements each covering a period of up to one year. These should be given within 30 days 
of the end of the period to which they relate and should run consecutively. However, the 
requirements of the 2006 Act (which amends the 1974 Act) when taken together with 
regulation 11 of the Consumer Credit (Information Requirements and Duration of 
Licences and Charges) Regulations 2007 (which themselves were made under an 
amendment to the 1974 Act introduced by the 2006 Act) defeats the policy intention. The 
existing wording in the 2006 Act does not allow for the provision in the 2007 Regulations 
which gives the creditor 30 days to send the statements. 

14. The draft Order therefore proposes to revoke regulation 11 of the 2007 Regulations and 
amend section 77A of the 1974 Act (as amended by the 2006 Act) by providing that a 
creditor under a regulated fixed-sum credit agreement should give the debtor statements 
covering consecutive periods of not more than one year and that such statements must be 
given within 30 days of the end of the period to which they relate. The intention is to 
remove the ambiguity which currently exists and provide clarity to creditors about the 
period to be covered by the statements and the time within which they must be given to 
debtors. 

 
7 ED, p7, para22. 

8 Fixed sum credit agreement means any other facility under a consumer credit agreement (other than under running 
account credit agreements) whereby the debtor can receive credit whether in one amount or in instalments. The 
most common example is a single loan advance.  
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Inclusion of definitions of ‘payments’ for the purpose of issuing 
notices of sums in arrears 

15. The Consumer Credit Act 2006 required creditors to provide for debtors under certain 
regulated fixed-sum and running-account credit agreements, and certain regulated 
consumer hire agreements, specific information about credit agreements at given points in 
time, in particular notices of sums in arrears. A number of conditions need to be met 
before this obligation arises, some of which include the word ‘payments’.  

16. The original policy intention was that ‘payments’ should cover only those scheduled 
instalments or repayment sums and hire payments as provided for under the agreement. 
However, the word ‘payments’ was not defined in the 2006 Act. This omission means that 
‘payments’ could be interpreted more widely than was meant and include ad hoc payments 
which might trigger first notices of arrears more quickly than would otherwise be the case. 

17. The draft Order proposes that ‘payments’ for the purpose of issuing notices of sums in 
arrears be defined as those payments made at ‘predetermined intervals provided for under 
the terms of the agreement’.9 In the case of applicable regulated consumer hire agreements 
the definition is ‘any payments to be made by the hirer in relation to any period in 
consideration of the hiring to him of goods under the agreement’.10 

3 Cause of the draft Order 
18. The Explanatory Document states that: 

“The issues all arise either as a direct or indirect consequence of provisions 
introduced into the 1974 Act by the 2006 Act. The proposals are therefore all 
corrective measures designed to achieve the original policy intention in each case”.11 

19. This explanation is euphemistic. The basic reason why parliamentary time needs to be 
spent on this draft Order boils down to the fact that amendments made to the Consumer 
Credit Act 1974 by the Consumer Credit Act 2006 were not properly thought through. 

20. The Consumer Credit Act 2006 received Royal Assent on 30 March 2006. During 
consultations on the Consumer Credit (Exempt Agreements) Order 2007 (made under the 
Consumer Credit Act 1974 as amended by the Consumer Credit Act 2006) in the Summer 
of 2006 'creditors expressed their concern about the practical implications of this approach 
as this would not achieve a comprehensive exemption for buy-to-let spending'.12 We are 
puzzled as to why this issue, identified within a few months of the Consumer Credit Act 
arriving on the Statute Book, was not picked up earlier. 

21. Section 77A(1) of the Consumer Credit Act 1974 was introduced by the Consumer 
Credit Act 2006. The Consumer Credit (Information Requirements and Duration of 

 
9 ED, p8, para17. 

10 Ibid. 

11 ED, p3, para7. 

12 ED p3, para8. 
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Licences and Charges) Regulations 2007 were made under powers conferred, amongst 
others, by section 77A. Paragraph 7 of Annex B in the Explanatory Document13 explains: 
'The effect of section 77A(1) and regulation 11 [of the 2007 Regulations], when taken 
together, is that [the] underlying policy intention has been defeated'. Further, the final 
sentence in the first bullet point of paragraph 10 of the Explanatory Document14 states: ' 
The existing wording in the 2006 Act does not allow for the provision in the 2007 
Regulations…'. We deprecate the fact that a situation has arisen whereby an Act is 
apparently contradicted by Regulations which purport to be made under powers conferred 
by it. Lessons must be learnt from the shortcomings (displayed by the need for the draft 
Order) in assessing the impact of the 2006 Act on the 1974 Act. 

22. In terms of a definition of ‘payments’ which is the cause of the third proposal in the 
draft Order, it seems to us inconceivable that the relevant meaning of a word which is 
capable of such wide interpretation was not properly made clear in terms of its applications 
in the 2006 Act.15 

4 Impact Assessment 
23. It is expected that the proposal to exempt buy-to-let lending from regulation will create 
no extra cost to industry (or detriment to consumers).16 Indeed, without the exemption, 
the creditors concerned would be required to introduce expensive systems changes. An 
independent assessment estimated the cost of so doing to be £100 million for one-off 
transitional arrangements (involving systems, form changes and staff training) and 
£500,000 per annum continuing costs spread over 80 creditors.17 The Explanatory 
Document says: 

“Although we are proposing to extend the exemption to buy-to-let loans of any 
value, the impact of this will be negligible as buy-to-let loans of £25,000 or less are 
few if any in today’s market…Buy-to-let investors will benefit as a consequence of 
there being no disruption to the market (either permanent or temporary) and 
creditors not passing on to them the costs of any significant changes through 
increased charges and product costs”.18 

24. If the proposals in the draft Order are agreed compliance costs with regard to the giving 
of statements and notices of arrears of payments will still arise. These have been estimated 
at around £500 million for the industry as a whole.19 The proposals would retain such costs 
at expected levels. However, if the proposals in the draft Order are not introduced, it is 
argued that additional compliance costs of about £26 million for one-off transitional 

 
13 P23. 

14 P4. 

15 See Q6 in Appendix, p15 

16 ED p5, para14. 

17 Ibid. 

18 ED p6, para14. 

19 ED, p6, para15. 
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arrangements and approximately £49 million in continuing costs would be incurred.20 The 
likelihood here is that the ensuing higher product costs would be borne by consumers. In 
terms of statements and notices, a further positive impact of the draft Order being agreed 
would be: 

“…clarity for consumers who will receive statements and notices in a consistent 
manner that they understand”.21 

5 Preconditions and tests 
25. Section 3(2) of the LRRA requires the Minister to be satisfied that the draft Order meets 
certain preconditions. These are that: 

• the policy objective could not be better secured by non-legislative means; 

• the effects of the proposed changes to the law are proportionate to the policy 
objective; 

• the proposed changes strike a fair balance between public and private interests; 

• the proposed change to the law does not deprive anyone of a necessary protection; 

• it will not prevent anyone from continuing to exercise a right or freedom that they 
might reasonably expect to continue to be allowed to do; 

• it is not of “constitutional significance”. 

We believe that the draft Order meets all these preconditions.  

26. However, we will comment briefly on the point about removing a necessary protection. 
As previously explained,22 the Government considers that investment decisions carry with 
them an element of risk in the same vein as business enterprises and should not be subject 
to extra protection. It was never the Department’s intention to regulate buy-to-let lending 
secured on the property where the owner or relative intends to occupy less than 40 per cent 
of the property. The Explanatory Document remarks: 

“The purpose of the proposals is to ensure that the original policy intention is 
achieved. In doing so no necessary protections are being removed”.23  

We support this view. 

27. We are also required to consider the draft Order against certain tests set out in 
Standing Order 141(3). These largely restate the preconditions above, but add a 
requirement for us to consider whether the idea appears to be an inappropriate use of 
delegated legislation, whether the consultation has been adequate (which we will discuss 

 
20 Ibid. 

21 Ibid. 

22 Para9.  

23 ED, p28, para34. 
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subsequently), whether the draft order fails any of the tests applied to other types of 
delegated legislation by the Joint Committee on Statutory Instruments (broadly, these 
amount to: whether the draft Order imposes a charge on public revenue; whether it seeks 
to avoid challenge in the courts; whether it purports to have retrospective effect; whether 
there was unjustifiable delay in the laying of it before Parliament; whether there is doubt 
about vires or makes unusual or unexpected use of powers; whether there is need for 
elucidation; and whether it suffers from defective drafting). We must also assess whether 
the draft Order appears to be incompatible with European Community law. We conclude 
that the draft Order does not contravene any of the relevant tests. 

6 Consultation 
28. One of the tests outlined in paragraph 24 relates to adequate consultation. The 
requirements here are laid out in section 13 of the LRRA. Section 13(1)(a) of the LRRA 
says the Minister concerned must: 

“consult such organisations as appear to him to be representative of interests 
substantially affected by the proposals” 

29. The proposals contained within the draft Order were subject to a three month 
consultation which ran between 19 December 2007 and 12 March 2008. The consultation 
was sent to 101 interested parties. Twenty-two replies were received. The views of some 
consultees came via their trade associations. The overall response to the proposals was 
positive, although, in light of comments made, some changes were introduced prior to the 
draft Order being laid. The Explanatory Document states: 

“The consultation confirmed our [BERR] view that the proposals would, in all cases 
avoid any unnecessary and unintended burdens on industry and would not be 
detrimental to consumers. The proposals were particularly welcomed for their 
simplicity and clarity’”.24 

30. The only dissenting voices that arose from the three proposals in the draft Order came 
from the Money Advice Trust and Citizens’ Advice (who are partners of the Trust). Their 
concern focussed on the proposed exemption from regulation for buy-to-let lending  under 
the 1974 Act. They argued that this would remove protection for buy-to-let investors who 
run into financial trouble and are forced to sell the relevant buy-to-let property at a loss. 
The basis for this view is that there could be a risk to the investor’s own home if proceeds 
fail to cover outstanding credit.  

Welsh, Scottish and Northern Ireland Ministers 

31. Consumer credit is a reserved matter. The consent of Welsh and Scottish Ministers to 
the proposals in the draft Order are not therefore required. However, the consultation 
document was sent to both the Scottish Executive and the Welsh Assembly Government, 
neither of whom replied.  

 
24 ED, p7, para20. 
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32. Consumer credit is a devolved matter in Northern Ireland. But, with the consent of the 
Northern Ireland Assembly, the UK Parliament can still legislate for Northern Ireland with 
regard to consumer credit. Ministers agreed that the 2006 Act would apply to Northern 
Ireland. The Minister for Enterprise, Trade and Investment in Northern Ireland approved 
the inclusion of Northern Ireland in the draft Order. The Enterprise, Trade and Investment 
Committee of the Northern Ireland Assembly did not comment on the draft Order. 

33. We believe that the responsibilities relating to consultation procedures as laid out in 
section 13 of the LRRA have been duly fulfilled.  

7 Assessment of the draft Order 
34. The proposals in the draft Order arise from inadequate assessment of the impact of 
amendments to the Consumer Credit Act 1974 made by the Consumer Credit Act 2006. 
Since the issue of minimising regulatory burdens has been high on the political agenda for 
some time, it is regrettable that this situation has arisen in connection with such recent 
legislation. It seems to us that the reasons behind the ‘corrective’ measures under 
consideration should have been spotted during the passage of the 2006 Act in at least two 
of the three cases. 

35. Having said that, we believe under the circumstances that the proposals in the draft 
Order are appropriate and necessary and, in themselves, suited to the legislative reform 
order process. As the Explanatory Document says: 

“The proposals [are] corrective measures which aim to achieve the original policy 
intentions behind these provisions. They are relatively minor and straight forward 
technical changes to the 1974 Act which clarify the position and will be of benefit to 
both industry and consumers”.25  

8 Parliamentary procedure 
36. The draft Order was laid under section 1 of the LRRA which enables Ministers to make 
provisions whose purpose is ‘removing or reducing any burden, or the overall burdens, 
resulting directly or indirectly for any person from any legislation’.26 Section 1(2)defines 
‘burden’, amongst other things, as a financial cost. Such definition is relevant in this case. 

37. The Parliamentary Under Secretary of State for Trade and Consumer Affairs at the 
Department of Business, Enterprise and Regulatory Reform has recommended that the 
affirmative resolution procedure under section 17 of the LRRA should apply. We agree. 

 
25 ED, p9, para33. 

26 LRRA, s1(1). 



Draft Legislative Reform (Consumer Credit) Order 2008    13 

 

Formal Minutes 

Tuesday 8 July 2008 

Members present: 

Andrew Miller, in the Chair 

Gordon Banks 
John Hemming 

 Judy Mallaber 
Dr Doug Naysmith 

Draft Report (Draft Legislative Reform (Consumer Credit) Order 2008), proposed by the Chairman, brought 
up and read. 

Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1 to 37 read and agreed to. 

Summary agreed to. 

A Paper was appended to the Report as Appendix 1. 

Resolved, That the Report be the Third Report of the Committee to the House. 

Ordered, That the Chairman make the Report to the House. 

[Adjourned to a date and time to be fixed by the Chairman. 
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Appendix 1 
Response to letter from the Clerk of the Committee to the Department for Business, 
Enterprise and Regulatory Reform: Draft Legislative Reform (Consumer Credit) Order 
2008: request for information 

Q 1 Q1. How are a) regulated loans and b) unregulated loans formally defined? 
 
Section 189(1) of the Consumer Credit Act 1974 (the 1974 Act) defines a “regulated agreement” to mean “a 
consumer credit agreement or a consumer hire agreement, other than an exempt agreement, and “regulated” 
and “unregulated” shall be construed accordingly”. 
 
A “consumer credit agreement” is defined in section 8 of the 1974 Act (as amended by the 2006 Act) as 
follows 
 

“(1)     A consumer credit agreement is an agreement between an individual (“the debtor”) and any 
other person (“the creditor”) by which the creditor provides the debtor with credit of any amount. 
 
(3)  A consumer credit agreement is a regulated agreement within the meaning of this Act if it is not an 
agreement (an “exempt agreement”) specified in or under section 16, 16A or 16B.” 

 
A “consumer hire agreement” is defined in section 15 of the 1974 Act (as amended by the 2006 Act) as follows 
 

“(1)  A consumer hire agreement is an agreement made by a person with an individual (the “hirer”) for 
the bailment or (in Scotland) the hiring of goods to the hirer, being an agreement which – 

 
(a) is not a hire purchase agreement, and 
(b) is capable of subsisting for more than three months. 

 
(2)  A consumer hire agreement is a regulated agreement if it is not an exempt agreement.”    

 
Q 2 The Consumer Credit Act 2006 received Royal Assent on 30 March 2006. During consultations 
on the Consumer Credit (Exempt Agreements) Order 2007 (made under the Consumer Credit Act 1974 
as amended by the Consumer Credit Act 2006) in the Summer of 2006 'creditors expressed their concern 
about the practical implications of this approach as this would not achieve a comprehensive exemption 
for buy-to-let spending' (ED page 3, paragraph 8). Why was this concern not identified during the passage 
of the Consumer Credit Bill in 2006? 
 
During the passage of the Consumer Credit Bill the issue of an exemption for buy-to-let lending was 
considered at length and both Government and industry were confident that the proposed business 
exemption was sufficient to provide an exemption for loans for the purpose of buy-to-let. Industry first raised 
concerns about the practicalities of this approach in summer 2006 when they scrutinised the detail of the 
business exemption in the context of the draft Consumer Credit (Exempt Agreements) Order 2007. It was 
only at this point that lenders felt that they could not rely totally on the business exemption to exempt buy-to-
let lending as such lending for the purpose of the purchase of one or only a small number of properties could 
not always be said to be wholly or predominantly for business purposes. After looking at this again the 
Department agreed.  
 
Q 3 The Consumer Credit Act 2006 introduced compliance costs related to the giving of statements 
for fixed-sum credit agreements and the giving of notices of sums in arrears. To what extent did the 
affected part of the credit industry carry out an evaluation of the likely extent of such costs when the 
legislation was being considered?  
 
A full Regulatory Impact Assessment (RIA) for the Consumer Credit Bill was prepared and published by the 
(then) Department of Trade and Industry on 18 May 2005. This included an assessment of the indirect and 
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direct costs to business (including IT costs) of implementing the provisions in the Bill including the post-
contract information requirements.   
 
The Department worked closely with industry when preparing the full RIA. The RIA therefore presents the 
best estimates at the time of the likely compliance costs associated with these new provisions.  
 
The 2006 Act set out the framework for the new requirements with much of the detail being added by 
secondary legislation. The Consumer Credit (Information Requirements and Duration of Licences and 
Charges) Regulations 2007 (the 2007 Regulations) set out the detail of the post-contract information 
requirements. During the drafting of the 2007 Regulations a more detailed assessment of the costs to industry 
of the post-contract information requirements was carried out by PricewaterhouseCoopers, in consultation 
with industry, in 2006 in the light of the emerging detail.   
 
Q 4 Given that some compliance costs would occur in both cases as things stand, why was the undue 
impact (and two of the reasons for the Legislative Reform (Consumer Credit) Order) not picked up until 
2007? 
 
There are necessary compliance costs associated with the provisions on statements for fixed-sum credit 
agreements and notices of sums in arrears for both fixed sum and running-account credit agreements. 
However, it was not until industry began to look in detail at these requirements in 2007 in the context of 
starting to build their IT systems that they realised that the ambiguity and lack of clarity in these provisions 
was a problem. In particular trying to comply with the legislation as it currently exists would require more 
detailed (and unnecessary) systems changes than were intended which would have added significantly to the 
already identified (and necessary) compliance costs. 
 
Q 5 Section 77A(1) of the Consumer Credit Act 1974 was introduced by the Consumer Credit Act 
2006. The Consumer Credit (Information Requirements and Duration of Licences and Charges) 
Regulations 2007 were made under powers conferred, amongst others, by section 77A. Paragraph 7 of 
Annex B in the Explanatory Document (page 23) says: 'The effect of section 77A(1) and regulation 11 [of 
the 2007 Regulations], when taken together, is that [the] underlying policy intention has been defeated'. 
Further, the final sentence in the first bullet point of paragraph 10 of the Explanatory Document (page 4) 
states: ' The existing wording in the 2006 Act does not allow for the provision in the 2007 Regulations...'. 
How did this contradiction between the Consumer Credit Act 2006 and Regulations made under powers 
conferred by it arise? 
 
The error in the 2006 Act was only realised at the point at which the Consumer Credit (Information 
Requirements and Duration of Licences and Charges) Regulations 2007 were being drafted in 2006. At the 
time it was thought that the inclusion of Regulation 11 in the 2007 Regulations would resolve the situation but 
unfortunately this further complicated the issue and created the existing ambiguity between the 2006 Act and 
the 2007 Regulations.   
 
Q 6 Since the term 'payments' can be open to wide interpretation, why was a formal definition of 
exactly what was meant in terms of the giving of notices and sums in arrears not provided in the 
Consumer Credit Act 2006? 
 
The focus during the passage of the Bill was on providing a definition of "arrears" and, in policy instructions to 
Counsel, officials set out their proposal to adopt the same definition of "arrears" as that used in the Financial 
Services Authority Handbook in relation to mortgages. This defines "arrears" to mean where there is a 
shortfall to the account which is equivalent to two or more regular payments or remaining in breach for more 
than one month of any agreed borrowing limit or of any obligation to repay where the loan does not have a 
regular repayment plan. In his response Parliamentary Counsel commented that having to define what a 
"regular" payment was seemed an "unnecessary complication" and that, in his opinion, it was sufficient to say 
that a person misses two payments. The Department agreed. 
 
As stated in the Explanatory Document it was always the intention that “payments” was meant to cover 
regular instalments/repayments and this was how the legislation was intended to be read. It was not until 
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industry came to look at this in detail in the context of building its systems to accommodate the new 
requirements that the ambiguity around the word "payments" was raised with the Department. 
 
Q 7 In Annex E of the Explanatory Document, the Yorkshire Building Society is cited as an 
'additional respondent' in the list of consultees. Why were building societies not formally included in the 
consultation exercise? 
 
The vast majority of building societies are members of the Council of Mortgage Lenders (CML) who 
represent their interests in relation to their lending activities (predominantly mortgages). CML membership 
represents 98% of all mortgage lending in the UK and, as such, they have been one of the key stakeholders 
involved in developing the draft Legislative Reform Order. CML’s response to the formal consultation and 
general stakeholder engagement has been on behalf of its whole membership. As stated in BERR’s response to 
the consultation, many individual organisations chose not to respond individually to the consultation 
preferring to channel their views through their trade association in view of the common concerns across the 
industry. CML has made all information and correspondence (including the consultation document) on the 
draft Order available to its full membership for comment. Whilst CML’s main concern has been on the buy-
to-let issue, any issues raised with them on the post-contract information requirements have been channelled 
through the British Bankers Association. 
 
Q 8 Have all the distortions imposed on the Consumer Credit Act 1974 by the Consumer Credit Act 
2006 now been dealt with? 
 
We believe that all the distortions imposed by provisions introduced into the 1974 Act by the 2006 Act are 
addressed in this draft Order.   
 
However, there are a couple of further issues that we are considering that have been raised with us by industry 
and which both arise as a consequence of the post-contract transparency provisions. They are not issues that 
arise as a consequence of errors in the legislation but are issues where industry is seeking a relaxation of the 
requirements in certain circumstances as follows: 
 

• where a customer has “gone away” i.e left their previous address and not notified their 
lender of their new address. In such cases industry is concerned that the legal requirement 
to continue to send post-contract information containing sensitive personal details could 
facilitate identity fraud and be damaging to their reputation. However, the sanctions for not 
doing so are financially severe; and  

 
• where a debtor and their creditors have agreed to an individual voluntary agreement (IVA) 

which replaces the original credit agreements. Industry is concerned that the requirement 
to continue to send post-contract information in such cases is detrimental to the consumer. 
Furthermore, should the IVA fail and the lender be required to revert to the original credit 
agreement they would be unable to enforce that agreement or charge interest for the period 
of the IVA if they had failed to comply with the post-contract information requirements. 

 
The “gone away” issue was raised during the passage of the Bill but Ministers at the time took the view that a 
solution could not be identified that would not either create a loophole in the legislation or undermine the 
original consumer protection intended behind this measure. However, industry continued to lobby very hard 
and it was agreed last year that the Department would look again at this issue. We are currently considering all 
the options (legislative and non-legislative) with a view to putting proposals to the Minister for a decision on 
the way forward. 
 
The IVA issue was raised with us in mid-2007 and again we are in the process of identifying and considering 
with all interested stakeholders all the possible options. As with the “gone away” issue, we will be putting 
proposals to the Minister for a decision on the way forward. 
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