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Summary 

The results of the 3 May 2007 elections have not been challenged by any party. 
Recognising, however, that some seats were won with very small margins, we asked Mr 
Ron Gould, who conducted an independent review of the elections, whether he was 
comfortable that everybody who now serves in the Scottish Parliament deserved to be 
there. He responded “Frankly, no, I am not comfortable with that”. 

We were deeply concerned by the events of 3 May. Scotland has a long democratic 
tradition that must not be undermined. In this Report we examine the findings of the 
Gould Report and consider how best to take forward its recommendations so that the 
problems of 3 May are not repeated. It is not our intention to challenge the results of last 
year’s elections, which have been universally accepted, nor would it appropriate to do so, 
but we would wish to emphasise the importance of this inquiry. What might at first seem 
to be petty administrative matters, easily overlooked by Ministers, can have important 
consequences for the democratic process as a whole.  

Mr Gould has stated that his intention was not to ascribe blame to individuals or 
institutions. Whilst we agree that the focus must now be on moving forward and 
strengthening electoral procedures for the future, we do not believe that no-one was to 
blame for the problems of 3 May. There were failings on the part of the Scotland Office, 
where lengthy delays disrupted election planning and led to weak contingency 
arrangements. The Electoral Commission did not do enough to warn of potential problems 
with the ballot.  

We have considered whether, in future, responsibility for running the elections should rest 
with one body. It would be possible to transfer responsibility to the Scottish Executive or to 
create a post of Chief Returning Officer, as proposed by Mr Gould. We do not consider 
that overall responsibility for elections to the Scottish Parliament should be transferred to 
the Scottish Executive. This is not necessary in order for elections to proceed smoothly in 
future. However, there may be a case for organisational changes on the ground in Scotland, 
including reformed structures of accountability. In this context, the proposal to establish a 
Chief Returning Officer for Scotland as a single point of accountability deserves further 
consideration, although its creation would have implications for the way in which elections 
are run across the UK. What is important is that there should be a clear line of 
accountability for each aspect of election planning and organisation. It may be possible to 
achieve this by strengthening and realigning one of the existing bodies, rather than creating 
a new post. 

The use of e-counting has been subject to particular criticism. Although electronic 
counting may have the potential to produce results more quickly, in these elections it did 
not operate efficiently or transparency. Any future proposals must place the needs of the 
voter and the interests of transparency far above the limitations of any given technology. 

Some of Mr Gould’s recommendations have already been accepted in principle by the 
Scotland Office and by the Scottish Executive, including holding the Scottish Parliament 
and local government elections at different times and producing separate regional and 
constituency ballot papers for the Scottish Parliament elections. These actions may seem to 
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provide easy solutions to some of the problems of 3 May, but our evidence strongly 
suggests that there are deeper problems with the way elections are administered, both in 
Scotland and across the UK. If these remain unaddressed, the same difficulties could recur 
in future elections. Although certain proposals can be implemented immediately, others 
will require significant further research. Any changes to the way in which elections are 
carried out must be accompanied by rigorous testing. As Mr Gould told us, the absence of 
such research and testing was a major failing that led to the problems of 3 May. The 
independent review of the Scottish elections needs to be seen as an opportunity to restore 
fully the integrity of the electoral process, and not to bring about a ‘quick fix’ by accepting 
only the simplest and least controversial recommendations. 

Throughout our inquiry, witnesses have indicated that the problems underlying the 3 May 
experience are unlikely to be unique to Scotland. The Scotland Office therefore needs to 
co-ordinate its action with other government departments as well as bodies such as the 
Electoral Commission and local electoral officials to ensure that the integrity of the UK’s 
complex electoral landscape is restored. 
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1 Introduction 
1. On 3 May 2007, combined elections were held in Scotland, electing members to the 
Scottish Parliament and all 32 of Scotland’s local councils. It quickly became apparent that 
the number of spoilt ballots cast in these elections was unusually high. Later in the night, 
difficulties with the electronic counting machines led to the count being suspended in 
some constituencies. In response to these problems, the Electoral Commission engaged 
Ron Gould CM to conduct an independent assessment of the elections. The Gould Report 
was published on 23 October. The Committee held two evidence sessions after the 
publication of the Gould Report to discuss what went wrong and consider options for the 
future. The first was with The Electoral Commission and David Cairns MP, Minister of 
State at the Scotland Office and the second with Ron Gould and his colleague Michael 
Boda. 

2. The Scotland Office is responsible for legislation and administration concerning 
elections to the Scottish Parliament. This Committee’s inquiry was therefore focused on 
the conduct of these elections, as far as they can be distinguished from the general running 
of a combined election. The Scottish Executive has responsibility for local government 
elections and the Scottish Parliament Local Government and Communities Committee is 
engaged in an ongoing inquiry into the conduct of these. The Ministry of Justice deals with 
UK Parliament elections and elections to the European Parliament, which were not part of 
the 3 May ballot. 

3. The Gould Report was debated in the Scottish Parliament on 10 January 2008. A 
resolution was passed welcoming the report, and specifically the recommendations to 
transfer responsibility for the Scottish Parliament elections to the Scottish Executive and to 
decouple the two elections. The resolution also called upon the UK Government and the 
Scottish Executive to have regard to the reports both of this Committee and of the Scottish 
Parliament Local Government and Communities Committee before implementing any 
new arrangements. 

4. In this report we examine the findings of the Gould Report and consider in turn Mr 
Gould’s recommendations for future reform. Some of these recommendations have 
already been accepted in principle by the Scotland Office and by the Scottish Executive. 
Although there are a number of ‘quick fixes’ that can be applied to prevent a repeat of the 3 
May problems (e.g. separating the regional and constituency ballot papers and decoupling 
the elections) our evidence strongly suggests that there are deeper problems with the way 
elections are administered, both in Scotland and across the UK, which, if left unaddressed, 
could again create difficulties in the future. Furthermore, any changes to the way in which 
elections are carried out must be accompanied by rigorous research and testing. As Mr 
Gould told this inquiry, the absence of such research and testing was a major failing that 
led to the problems of 3 May.1  

5. The results of the 3 May elections have not been challenged by any party. Recognising, 
however, that some seats were won with very small margins, we asked Mr Gould whether 

 
1 Q 222 
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he was comfortable that everybody who now serves in the Scottish Parliament deserved to 
be there. He responded “Frankly, no, I am not comfortable with that, but there is a 
challenge process available to every candidate, every party, which could have been pursued 
which was not pursued, and therefore the results were officially accepted”.2 Although no 
political party has pursued this matter in the courts, challenges were made on the night that 
were overruled. It is not our intention in this Report to challenge the results of last year’s 
elections, which have been universally accepted, nor would it appropriate to do so, but we 
would wish to emphasise the importance of this inquiry. What might at first seem to be 
petty administrative matters, easily overlooked by Ministers, can have important 
consequences for the democratic process as a whole.  

2 The Gould Report 
6. The Scottish Elections Review (which produced the ‘Gould Report’)3 was established by 
the Electoral Commission to report independently on the administration of both the 
Scottish Parliamentary and local government elections held on 3 May 2007. Mr Gould’s 
main conclusion was that “the voter was treated as an afterthought in the planning and 
organization of those elections”.4 He concluded: 

While prescribing all elements of electoral legislation remains a legislative function, 
Ministers will always need to take some decisions on elements of electoral 
administration. However, as in other areas of public life, these can and should be 
taken with the voters’ interests as the primary objective, supported by publicly 
available professional and expert advice. This appears not to have been the case in 
2007.5 

7. The Gould Report made a number of recommendations for change, which we discuss in 
turn below. Chief among these were: 

• separate ballot papers for regional and constituency candidates in the Scottish 
Parliament elections, instead of the combined ballot sheet used on 3 May; 

• the use of registered party names on the ballot paper, not descriptions or slogans; 

• a lottery to determine which order candidates appear in, rather than using 
alphabetical order; 

• transfer of responsibility for both sets of elections (to local government and to the 
Scottish Parliament) to one body, by giving the Scottish Executive oversight of 
Scottish Parliament elections; 

• ‘decoupling’ the Scottish Parliament and local government elections (i.e. holding 
them on separate days, preferably two years apart); 

 
2 Q 223 

3 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007. 

4 Ibid., p.120. 

5 Ibid., p.17. 
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• counting ballots on the next day, instead of an overnight count; 

• the creation of a Chief Returning Officer for Scotland;  

• the rationalisation and consolidation of electoral legislation, including a new 
legislative framework for electronic counting and a moratorium on changes to the 
law in the run up to polling day; and  

• an earlier timetable for postal voting, with advanced voting in person as an 
alternative to postal votes. 

8. Upon publication of the report, the Secretary of State for Scotland made a statement in 
the House of Commons, accepting a number of these proposals.6 A subsequent 
consultation paper confirmed that the Scotland Office would implement the following 
recommendations: 

• to count ballot papers manually at the next Scottish Parliament election; 

• to produce ballot papers for constituency and regional MSPs on separate sheets of 
paper; 

• to extend the period between the close of nominations and the election date, so that 
there is more time for postal votes to be issued and returned; 

• not to introduce any new electoral legislation in the 6 months before the election; 

• to bring all legislation concerning Scottish Parliament elections into one statutory 
instrument.7 

9. The Scotland Office has also undertaken ‘exploratory discussions’ with the Scottish 
Executive regarding the location of responsibilities for Scottish Parliament elections. It is 
currently consulting on the remainder of the proposals in the Gould Report and has 
indicated that it will regard this report as an important contribution to that consultation.8 
The Scottish Executive has said it will move the date of the local government elections so 
that they do not occur on the same day as elections to the Scottish Parliament, effectively 
‘decoupling’ the two elections. 

The Question of responsibility 

10. The Summary published with the Gould Report states, “Although some of the 
comments in the report may be regarded as critical, the Review team’s objective is not to 
ascribe blame to individuals or institutions. Any criticism has been raised in order to 
ensure that their roles can be clarified and strengthened for future elections.” After the 
publication of the Report, significant media attention focused on who was to blame for the 
problems experienced, and particularly on the role of the Secretary of State for Scotland at 
the time of the elections, Rt Hon Douglas Alexander MP. Mr Gould’s comment that “both 

 
6 HC Deb (2006–07)  465, c173. 

7 The Scotland Office, Sorting the Ballot: Improving the Elections to the Scottish Parliament, a consultation paper, 12 
December 2007. 

8 Q 182 
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the Scotland Office and the Scottish Executive were frequently focused on partisan political 
interests in carrying out their responsibilities, overlooking voter interests”9 was interpreted 
by some commentators as a statement that Labour ministers consciously placed party 
political interest before the needs of voters. This interpretation was subsequently refuted by 
Mr Gould, who issued a ‘letter of clarification’ in which he restated his conclusions and 
emphasised that his “intention was not to assign blame to individuals or institutions”.10 

11. Although the Gould Report appeared to state that no-one was to blame for the 
problems of 3 May, failures clearly did occur. In oral evidence, Mr Gould clarified that “It 
would be better to say that everyone was to blame for the process” but that “the 
fragmentation was so great throughout this process that really there is no ultimate 
accountability”.11 Both The Electoral Commission and the Minister also acknowledged 
before the Committee that they bore some of the responsibility for the failures of 3 May.12 
They called for a focus on how to take the Gould recommendations forward, rather than 
concentrating on who was to blame. 

12. We agree that the Scotland Office and all those involved in planning and organising 
elections in Scotland should now focus on how to strengthen electoral procedures for 
future years, rather than on assigning blame for what went wrong on 3 May. This is not 
to deny that there were failings on the part of individuals and institutions. We do not 
believe that ‘no-one was to blame’ for the problems. Rather, lines of accountability were 
so fragmented and confused that no one person could be held solely responsible. We 
now go on to examine some of the failings we have identified and to make 
recommendations for future action. 

3 Role of the Scotland Office 
13. The Gould Report’s main criticism of the Scotland Office relates to disruptive 
legislative delays and a failure to plan properly. In particular, the Scotland Office was 
responsible for drafting and laying before the UK Parliament the legislative instrument 
governing the arrangements for the elections and the format of the ballot paper. The draft 
Order was sent to a legislative sub-group for consultation in August 2006. Final comments 
were made by the Electoral Commission on 19 December 2006.13 The Order was approved 
at Westminster in March 2007, less than two months before the elections took place. Final 
decisions regarding the organisational arrangements for the ballot could only be taken after 
this order had been approved.  

14. The Gould report concludes that “At worst, the Ministers disregarded the highly 
negative and disruptive influence on the elections caused by their delays in arriving at key 
decisions. At best, they either overlooked or were poorly advised with regard to the serious 

 
9 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007, 

p.30 

10 Letter from Ron Gould CM to Sam Younger, Chair of the Electoral Commission [not printed here] available at 
www.electoralcommission.org.uk/templates/search/document.cfm/20341 

11 Q 187 

12 Qq 61 and 114 

13 Ev 44 
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operational consequences that could and did result”.14 In oral evidence, Mr Gould 
described an extensive consultation process that focused on the question of political 
advantage (i.e. whether any one party would be particularly advantaged or disadvantaged 
by the process), rather than the voter’s experience of the ballot. Further delays were caused 
due to the combination of two elections on the same day. Final arrangements could not be 
made until decisions had been reached regarding both ballots, so the Scotland Office had to 
wait for the Scottish Executive to complete its consultation process on the arrangements 
for the local government elections, and for the Scottish Parliament’s approval of those 
arrangements.  

15. The lateness with which key decisions were made was identified by most of our 
witnesses as a key failing in the preparations for the 3 May elections. Peter Wardle, Chief  
Executive of the Electoral Commission said: 

If you look back at the Scottish elections, in 1999 there were real problems for very 
similar reasons to 2007. In response to that in 2003 people got their act together; the 
legislation was there in good time and the elections ran pretty smoothly; and in 2007 
we were back to late legislation and problems. I think it is absolutely clear to almost 
anyone you speak to in the electoral community that late legislation always brings 
major risks.15 

The time pressure that resulted from this delay meant that later decisions regarding the 
running of the elections were rushed. There was little time for proper scrutiny and 
contingency plans were weak.16 It is to be noted that the date of the Scottish Parliament 
elections, unlike those to Westminster, can reliably be predicted in advance. In the light of 
this, the lengthy delays that preceded the election seem even less excusable. 

16. In oral evidence, David Cairns MP, Minister of State at the Scotland Office, admitted 
that Ministers bore responsibility for the legislative delays leading up to 3 May,17 but denied 
that decisions had been based on party political interests.18 He described the consultation 
that had taken place with the Electoral Commission and others, saying: 

If we had rejected Arbuthnott’s recommendation to have a single ballot paper; if we 
had rejected the findings of the focus group in terms of where the positioning of the 
lists was; if we had rejected the recommendations to have them on coloured ballot 
papers; if we had rejected the soundings out that I did with the disability lobbies on 
what colours and fonts would have worked; if we had rejected all of that, then I think 
we would be bang to rights, but actually at every stage of the process, beginning with 
Arbuthnott’s recommendation all the way through at every stage, we consult, we go 
out to consultation, we talk to people, we seek advice from the Electoral 
Commission, from the returning officers, from the political parties and all the rest of 
it. There is a valid criticism—and I think it is a valid criticism—that at some point 

 
14 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007, 

p.30. 

15 Q 71 

16 Q 202 

17 Q 139 

18 Q 121 
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before we did we should have pulled stumps and we should have said ‘that’s it, this is 
what we are going to do’ although I think we probably would have been criticised if 
we had done that as well.19  

17. It is clear to us that there were significant delays in Ministerial decision making in 
the run up to the 2007 Scottish Parliament elections. It may be that these delays were 
the result of a desire to allow the consultation process to run its full course. 
Nevertheless, Ministers in the Scotland Office must realise that excessive delays will 
have serious consequences for the smooth running of an election. It is highly likely that  
many of the problems of 3 May 2007 would not have arisen had the legislation been put 
in place sooner, allowing for proper testing and contingency planning of the practical 
aspects of election organisation. 

The Elections Steering Group 

18. Our evidence has traced the lack of co-ordination in the decision making process to the 
operation of the Elections Steering Group. This group, based on a model that had been 
successful for previous elections, was intended to assemble the different stakeholders in the 
elections process to carry out consultation. It brought together Scotland Office and Scottish 
Executive officials with representatives of the political parties and returning officers. For 
the previous elections in 2003, the Steering Group had been chaired and supported by the 
Scotland Office. We were told by the Scotland Office that in 2007 this responsibility moved 
to the Scottish Executive.20 The change was made in response to the introduction of STV 
for the local government elections, which was considered the bigger challenge. The 
Scotland Office informed us that the first meeting of the main Steering Group was on 23 
February 2005 and that it met regularly four to five times a year thereafter.21 

19. The terms of reference of the Elections Steering Group, agreed at its first meeting, were:  

To consider and examine the legislative and administrative aspects of the Scottish 
Parliament and Scottish Local Government Elections to be conducted in May 2007; 
To identify and agree, with regard to the respective statutory roles of the Scotland 
Office, Scottish Executive, the Electoral Commission, Returning Officers, Electoral 
Registration Officers and Local Authorities, the tasks required to be completed to 
enable these elections; To oversee the management and completion of these tasks by 
delegating the implementation of specific tasks to sub-groups and by providing 
technical advice and executive decisions as necessary.22 

20. In addition to the main Steering Group, six sub-groups were established, on legislation, 
voter awareness, training, forms and electoral good practice (including e-counting) and 

 
19 Q 142 

20 Ev 86 

21 Ev 86 

22 Ev 86 
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election expenses.23 The operation of the main Elections Steering Group and its interaction 
with the sub-groups is described by the Scotland Office as follows: 

The Group received updates from each of the sub-groups, where appropriate, at 
every meeting. Actions flowing from the Steering Group discussions were allocated 
to specific organisations or the sub-groups to take forward and those decisions were 
recorded in the minutes of the meetings. Thereafter it was the responsibility of the 
individual organisations or sub-groups to take forward the necessary work and 
report back to the Steering Group on progress as appropriate. The minutes of the 
Steering Group were made available on the Scottish Executive website.24 

21. Our evidence suggests that this structure was too fragmented and did not provide a 
clear decision-making framework. We have heard that the sub-groups did not meet often25 
and that the main Elections Steering Group was not empowered to take formal decisions. 
Michael Boda found this to be a significant cause of delay: 

…what we had found in the context of the steering group is, going back to the 
institutional arrangement there, that there was no arrangement to make decisions in 
that context, it was very consultative and so it was very difficult for us to understand 
how decisions were being made in the context of that steering group […] the 
fundamental issue that we have talked about in the report […] is that it is not clear as 
to how the steering group exactly should work, and that we are calling for greater 
clarification in that regard.26 

22. The Electoral Commission agreed that there was no clear route from recommendations 
of the group to the relevant Minister. In oral evidence, Peter Wardle, Chief Executive of the 
Commission, told us about the work of the legislation sub-group, which included 
representatives of the Electoral Commission. The group was chaired alternately by the 
Scottish Executive and the Scotland Office and was tasked with reviewing the draft Scottish 
Parliament (Elections etc) Order 2007.27 The group commented on successive drafts of the 
Order, however, it was not shown the final drafts of the Order before it was introduced into 
Parliament.28 Mr Wardle said “The Elections Steering Group had no formal role; it was a 
co-ordinating group set up to try to make co-ordination better at elections where you had 
the Scotland Office and the then Scottish Executive both involved, you had lots of other 
players”.29 He added, “I think it is important to be clear the Legislation Sub-Group did not 
have a formal role in deciding what should or should not be in the legislation; that role was 
for the Scotland Office”.30  

 
23 Ev 86 

24 Ev 86–87 

25 Q 210 

26 Qq 208–211 

27 Ev 84 

28 Ev 44 

29 Qq 58 and 60 

30 Qq 58 and 60 
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23. The lack of a clear decision-making structure for the Elections Steering Group was a 
key failure of the preparations for the 2007 elections to the Scottish Parliament. The 
benefits of consultation had been demonstrated by the experience of previous elections. 
Nevertheless, the desire to take account of as many views as possible should not prevent 
structures being established to draw the consultation process to a timely conclusion.   

Future responsibility for elections to the Scottish Parliament 

24. In order to reduce some of the complexity of the consultation process, the Gould 
Report recommended transferring responsibility for Scottish Parliament elections to the 
Scottish Executive, so that the organisation of both Scottish Parliament and local 
government elections rests with a single body. In oral evidence, however, Mr Gould said 
that this was not an absolute requirement, but was contingent on any other changes that 
might be implemented (chiefly, the establishment of a Chief Returning Officer which 
might also provide a single point of accountability). Mr Gould said “the management of 
the election most effectively can be done by an individual or a small office that has the 
managerial responsibility related to the returning officers in Scotland”.31 The Minister also 
suggested that the implementation of other changes might affect the recommendation to 
transfer responsibility to the Scottish Executive: “when you accept the key 
recommendation to the Scottish Parliament to decouple the elections, a lot of the reasoning 
for that case simply falls away”.32  

25. Another option would be to transfer responsibility for running the elections to the 
Scottish Executive whilst retaining legislative powers at Westminster. Mr Gould agreed 
that the two aspects of electoral procedure did not need to be vested in the same body: 

…you cannot really effectively manage the Scottish elections from Wales or from 
London or from wherever, it has to be managed from Scotland, so it is a 
management process here. Where you are looking at the legislative process the 
legislative process is a matter of jurisdictional negotiation and if the legislation 
remains in Westminster for the parliamentary elections that is fine.33 

26. We do not consider that overall responsibility for elections to the Scottish 
Parliament should be transferred to the Scottish Executive. This is not necessary in 
order for elections to proceed smoothly in future. However, there may be a case for 
organisational changes ‘on the ground’ in Scotland, including reformed structures of 
accountability. In this context, the proposal to establish a Chief Returning Officer for 
Scotland as a single point of accountability deserves further consideration.  

 

 
31 Q 261 

32 Q 146 

33 Q 254 
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4 Role of the Electoral Commission 
27. The Scotland Office is under a statutory obligation to consult the Electoral Commission 
on arrangements for the Scottish Parliament elections. The Gould Report criticised the 
Commission for its failure to warn Ministers of some of the potential problems relating to 
the 3 May elections at an earlier stage. For example, the Scotland Office asked the 
Commission to conduct research on the design of the combined ballot paper and voter 
preferences. In response, it commissioned a study from Cragg Ross Dawson, a public 
opinion research firm. The company conducted interviews with a sample group of just 100 
participants, which showed a rejection rate of 4%: close to the actual rejection rate in the 3 
May election.34 The Electoral Commission did not appear to recognise this as a potential 
problem. Mr Gould viewed this as a significant failure on the part of the Commission, 
saying “I believe that the Electoral Commission had been given warning signals from the 
Cragg Ross Dawson study which they did not pursue, which they should have pursued and 
which might have resolved the problem”.35  

28. The Electoral Commission has been criticised elsewhere (for example, by the 
Committee on Standards in Public Life)36 for an insufficiently proactive attitude and a lack 
of political awareness. We asked the Minister whether he thought the Electoral 
Commission had failed in its duty to advise the Scotland Office on matters such as the 
design of the ballot paper, and whether he had received ‘bad advice’. He said: 

I do not accept it was bad advice. I think people who said that a single ballot paper 
was a good idea were not acting maliciously […] It was a mistake to have a single 
ballot paper, yes, I have said so over and over again. It was a mistake that most 
people actually supported and endorsed, but it was a mistake and nobody is denying 
at this stage that that was a mistake.37 

29. We put it to Mr Sam Younger, Chairman of the Electoral Commission, that there was 
little point in having an Electoral Commission if it could not act robustly to warn 
Government of potential problems with the electoral system. Mr Younger acknowledged 
there had been failures in this case, saying: 

I think we should have, with hindsight, made more of that both in terms of the extent 
of the research, and in terms of signalling the potential difficulties of the four per 
cent. I think it is one of those occasions, when I look at the extent of research we do 
with the public in terms of framing our voter awareness campaigns, where the strong 
lesson for us is we need to be focused in that way on this issue as well. The only 
difference being of course that at the end of the day those are not issues on which we 
have our own responsibility, if you like.38  

 
34 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007, 

p.39. 

35 Q 217 

36 Eleventh Report, Review of the Electoral Commission, Cm 7006, January 2007 

37 Qq 163–64 

38 Q 61 
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Peter Wardle, Chief Executive added, “I think one of the lessons we take from this whole 
experience is that the Commission should perhaps redouble its efforts to be carrying out a 
watching brief on what is going on in all these various decision-taking processes and to be 
working harder to find out when we think there is a problem”.39 

30. Despite admitting to some failings, Mr Younger insisted that the Electoral Commission 
should not be held fully to blame, because overall responsibility for the running the 
election rested with the Scotland Office rather than the Commission: 

…the Electoral Commission does not run elections; it does not have the 
responsibility to run elections. The responsibility for running elections is with the 
returning officers. The responsibility for legislation in relation to elections is with 
various arms of government and with parliaments and not with the Commission. 
The Commission has two or three very clear areas—one of which is to provide advice 
and guidance, which is what we did. In one instance I think in terms of that advice 
we would accept, as indeed Mr Gould says, that we did not sufficiently put the voters 
at the heart of what we were doing in relation to the ballot paper design; that I accept 
as a criticism.40 

Mr Younger also defended the Commission’s record in the longer term, saying “I do think 
that the Electoral Commission has made a significant contribution over the years in which 
it has been there”.41 

31. Although the Electoral Commission was not in overall control of the organisational 
aspects of the election, it did have practical involvement in its responsibility for the 2007 
‘VoteScotland’ voter information campaign. Mr Gould found that this campaign seemed 
relatively successful, but that its effects were not properly evaluated.42 His colleague, 
Michael Boda went on to suggest that this responsibility should be removed, allowing the 
Commission to focus solely on its operation as a monitoring and advisory body. He argued 
that the value of the Electoral Commission as an institution lay more in its auditing role 
than in ‘hands-on’ provision of information: 

…it is important to distinguish between three areas which we have focused on in the 
report as it relates to Scotland. One is the administration of the elections, the other is 
establishing standards for an electoral process and then there is the other watchdog 
or the auditing function. We are not arguing in any way that there would not be 
room for the Electoral Commission and that they would be falling over another 
institution; they are extremely important institutions and, frankly, are quite unique 
in the context of other electoral commissions around the world in the fact that they 
have a particular watchdog function and auditing function that is extremely 
important.43   
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32. We were not satisfied with the quality of the VoteScotland information campaign. 
In future, better information campaigns need to be run, particularly when there are 
changes to electoral procedures. 

33. The Gould Report recommends that a Chief Returning Officer for Scotland should be 
established, taking over some of the current functions of the Electoral Commission, for 
example, in regard to voter information. Mr Gould envisages that the Commission would 
retain its nationwide role in setting standards and auditing the conduct of elections, 
arguing that this would strengthen the role of the Commission in its auditing and advisory 
function, whilst clarifying who was ultimately responsible for organisational aspects.44 The 
Electoral Commission agreed that more clarity in its remit was desirable. Mr Younger said:  

What we are not prepared to do is, as it were, take the accountability for elections in 
which we have not the responsibility; and that is where I think this issue of what the 
future organisation of elections comes in. That is the critical question I very much 
take on board from what Ron Gould mentions in his report; and it is something that 
has been in our minds—this need for a greater clarity. This is an ambivalence and I 
think it is important to clarify.45 

34. The creation of a Chief Returning Officer post would doubtless have a serious impact 
on the role of the Electoral Commission and we return to consider it in more detail below. 
It is significant that, in the case of the 3 May elections, the Commission was forced to 
appoint an independent review team, because its own role in the organisation of the ballot 
was under scrutiny. If the operational and auditing parts of the electoral process were 
separated in future, this conflict of interests would no longer arise.  

35. We conclude that the communication process between the Scotland Office and the 
Electoral Commission was not effective. Failures on the part of the Electoral 
Commission meant that warning signs were not acted on. We are particularly 
disappointed that the Electoral Commission did not raise concerns about the level of 
spoiled ballots in the pilot study. There is little value in establishing an independent 
Electoral Commission if it fails to act robustly to warn Government of potential 
problems with the electoral system. It is difficult to see the Electoral Commission as 
having added any value to this entire process. 

36. The status of the Electoral Commission, combining an external auditing role with 
active participation in organisational aspects of electoral procedure is in need of review. 
In particular, the Committee would see advantage to some participation, albeit as a 
minority, of nominees from political parties. This has now been recognised by a 
number of observers, including the Committee on Standards in Public Life. As part of 
this review, the Government should give consideration to the proposal to appoint a 
Chief Returning Officer for Scotland and the allocation of responsibility for: 

• the provision of legal advice;  
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• the development of electoral policy;  

• commissioning research;  

• the provision of guidance to returning officers;  

• compliance and the regulation of political parties;  

• monitoring and auditing functions; and 

• operational roles (including voter information and awareness programmes).  

37. The Electoral Commission has published a formal response to the Gould Report, in 
which it states that it is currently undertaking a review of UK electoral administration in 
the light of the 3 May experiences. The review is due to report in mid-2008. Its conclusions 
will go beyond the remit of this Committee and are for other bodies to scrutinise, but we 
urge our colleagues in Parliament to give it their full consideration. It is unlikely that all of 
the factors leading up to the 3 May problems are unique to Scotland. 

5 Proposals for Change 
38. The Gould Report put forward a number of proposals for change, some of which have 
already been accepted by the Secretary of State. These proposals range from those that are 
relatively uncontroversial and straightforward and are capable of being implemented 
quickly (for example, the decision to issue separate ballot papers for constituency and list 
members of the Scottish Parliament) to those that require more thought and might have 
long-lasting effects, not only for elections in Scotland but for the rest of the UK (for 
example, the creation of a Chief Returning Officer for Scotland).  

39. Whilst we welcome the early commitment by the Secretary of State to take action on 
some of these matters, we would caution that the problems experienced on 3 May cannot 
be resolved by means of a ‘quick fix’. The Electoral Commission have said that “the current 
arrangements for electoral administration across the UK are no longer capable of 
delivering elections in a consistent and equitable fashion.”46 In order to ensure that the 
problems of 3 May do not recur, an in-depth analysis of procedures needs to take place. 
Any changes proposed to the electoral process must be carefully tested and evaluated. As 
Mr Gould told us, “if you are going to change anything in the electoral system, in the 
electoral process, you need to conduct a good deal of research in order to determine what 
effect it will have in the longer term”.47 Indeed, it was the lack of a rigorous testing 
procedure that led to many of the problems in 2007. In the remainder of this report we 
address in turn the main proposals for change suggested by the Gould Report. 
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The Ballot Paper 

40. The decision to commission an independent report on the 3 May elections was 
initiated by the high proportion of spoilt ballots recorded on the night. Ron Gould’s 
investigation therefore focused on the design of the ballot paper and the decision to use a 
single sheet for both constituency and regional MSPs. Mr Gould also found that a number 
of other factors had caused problems on the night, including the lack of robust contingency 
arrangements for unexpected eventualities, such as a large number of candidates in some 
constituencies, and the way in which candidates’ names and party descriptions were 
presented on the ballot. 

The combined ballot paper 

41. Ron Gould found that the main cause of confusion was the design of the Scottish 
Parliament ballot paper. For the first time, Constituency and Regional lists of candidates 
appeared side by side on one sheet of paper. 75% of spoilt ballots were due to the voter only 
voting on one side of the paper and not the other.48 Although some of these papers may 
reflect a deliberate intention to vote only for either a Constituency or a Regional candidate, 
Mr Gould found it likely that the majority were the result of confusion about how many 
crosses should be marked or the mistaken perception that there was only one list of 
candidates that continued across the two columns. He therefore recommended that 
separate sheets of paper should be used in future. The Single Transferable Vote (STV) 
ballot for local government elections did not appear to cause as many problems. 

42. The recommendation for a combined ‘ballot sheet’ emerged originally from the 
Arbuthnott Commission on Boundary Differences and Voting Systems. This Commission 
was set up in July 2004 by the then Secretary of State for Scotland, Rt Hon Alistair Darling 
MP, to examine “the consequences of having four different voting systems in Scotland, and 
different boundaries between Westminster and Holyrood”, with the objective “to ensure 
that constituents and organisations receive the best possible service”.49 The combined 
ballot was based on a model used successfully in New Zealand and was intended to help 
voters appreciate the importance of the regional vote (this was further enhanced by the 
suggestion of placing it on the left hand side of the ballot). 

43.  Mr Gould told us that the combined ballot was “the number one problem” in the 3 
May elections.50 It is clear that the final format of the ballot was not tested sufficiently. As 
noted above, the Electoral Commission failed to pick up on warning signs emerging from 
the Cragg Ross Dawson research, which was, in any case, a small scale study. The Secretary 
of State for Scotland has accepted Mr Gould’s recommendation to provide separate ballot 
papers in future. This decision was supported by Mr Peter Wardle, Chief Executive of the 
Electoral Commission, who said that “It seems quite clear to everybody, and I think we 
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would agree with this, that for the time being there is no alternative to going ahead with 
separate ballot papers in future”.51 

44. We agree that, on the next occasion, separate ballot papers must be provided for the 
election of constituency and regional MSPs. However, we note that the suggestion to 
combine the ballot papers stemmed from a desire to highlight the importance of the 
regional vote, which is sometimes perceived as having secondary status. The return to 
separate ballot papers leaves this issue unaddressed. It may be that there are better ways 
to highlight the significance of the regional vote, for example, through central voter 
information campaigns as well as the campaigns run by the political parties themselves. 

Contingency planning 

45. The Gould Report found that, within the electoral process, contingency planning was 
weak, particularly in regard to the arrangements for printing and counting ballot papers. 
The lateness of many decisions, for example in relation to ballot paper design and 
arrangements for e-counting (considered separately below) meant that there was not 
enough time to establish secure alternatives should things go wrong.  

46. The most striking example of the lack of robust contingency options is provided by the 
ballots in the Glasgow and Lothians regions. The format of these ballot papers was changed 
the last minute due to an unexpectedly high number of candidates, which had to be fitted 
onto one sheet of paper. In particular, the voting instructions at the head of the sheet were 
altered to provide more space, notably by removing the arrows pointing to each column of 
the sheet which would normally have appeared under the general heading “you have two 
votes” and next to the words “Regional/Constituency Member vote once only” which 
appeared above each column. This meant that the ballot sheet used in these regions 
differed from that used by voters elsewhere in Scotland. The abbreviated instructions may 
have caused confusion; Glasgow and Lothians had higher levels of spoilt ballots than any 
other regions.52 

47. Mr Gould told us that there was no clear accountability for the decision to alter the 
ballot paper in the Glasgow and Lothians regions, which was taken at a very late stage when 
it was realised that a larger size of paper would be incompatible with e-counting machines. 
He said that the review team had gone to great lengths to investigate who was responsible 
for the decision:  

I do not know how many hours we spent on it […] We understand that the 
returning officer did not have a role in this, that it was DRS [the e-counting 
contractor] in consultation with either the Scotland Office or the Scottish 
Executive—we are not sure which, even though the Scottish Executive of course was 
dealing with the local ballots—but it was a last minute crisis.53  
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The return to separate ballot papers for the election of constituency and regional MSPs and 
to manual counting for the next election will mean that the exact circumstances that led to 
the redesign of the ballot sheet in the Glasgow and Lothians regions will not occur. 
However, this incident highlights the weakness of the contingency arrangements for the 
2007 elections.  

48. There was a shocking lack of accountability for the decision to alter the ballot 
papers in the Glasgow and Lothians regions to accommodate a larger than expected 
number of candidates. We are concerned that we have never received a satisfactory 
explanation for this decision. The lack of robust contingency plans for eventualities 
such as this was in part due to the successive delays in ministerial decision-making. 
Delays of this nature (even if they are well-intentioned, for example, to allow for 
consultation) should not be allowed to jeopardise the integrity of the electoral process. 

Party descriptions 

49. Mr Gould also commented on the use of ‘slogans’ or party descriptions on the ballot 
paper instead of registered names of parties. Under the Electoral Administration Act 2006, 
parties can choose to be listed by a registered party name or registered description.54 All 
descriptions must be registered with the Electoral Commission. Mr Gould found that these 
descriptions could be tailored to allow the candidate to appear at the top of the ballot paper 
in alphabetical order and additionally may have confused voters about whether they were 
voting for a single candidate or a party list. He singles out the slogan ‘Alex Salmond for 
First Minister’, used by the SNP, for particular attention, as well as, to a lesser extent, the 
names of Tommy Sheridan and Margo MacDonald.55   

50. To avoid confusion, Mr Gould recommends that parties should be required to use their 
registered names on the ballot paper. He also suggests that a lottery could be used to 
determine the order of candidates. This would avoid preferences being given to candidates 
higher up the alphabet.56 We asked the Electoral Commission whether they supported a 
lottery for candidates’ position on the ballot paper. Peter Wardle replied that: 

…the question of a random draw, a lottery, is one we have certainly looked at quite 
hard in the past. […] There are arguments both ways and it may be that if we address 
the third point effectively—which is looking at the way in which parties are 
described—it may not be necessary to do both points. I think there needs to be a bit 
more debate about that. If we change the way in which the parties are described then 
some of the advantages of alphabetism may not be such advantages as they are at the 
moment.57  

51. There are a number of ways in which the format of the ballot paper could be altered 
with the aim of providing a ‘fairer’ layout. In addition to a lottery, it might be possible to 
implement a form of ‘blocking’, whereby candidates from the same party are grouped 
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together. Indeed, as Mr Gould reminded us, these issues were debated in the run up to the 
3 May elections: “one of the problems that seriously delayed the whole ballot issue was the 
proposal that the parties be listed with their candidates directly across, and there was a 
technical problem why that could not be done”.58 Mr Gould told us that a range of different 
formats were used in other countries and that any proposals for change could usefully 
examine international comparators.59  

52. We support further research into a new format for ballot papers, particularly the 
questions of candidate order and the use of party descriptions in addition to registered  
party names. Any change would need to be subject to extensive testing. It may be that 
moving away from alphabetical order in favour of a lottery system would increase the 
potential for confusion. 

Secrecy of the ballot 

53. Due to the requirements of e-counting machines, voters were asked not to fold their 
papers before placing them in the ballot boxes on 3 May. In his report, Gould criticised this 
strongly, saying that it jeopardised the secrecy of the ballot.60 It might be possible for 
unfolded ballot papers to be viewed whilst they are carried from the polling booths to the 
ballot boxes. Mr Gould suggests that, if ballot papers cannot be folded, voters should be 
provided with a folder in which to place the ballot paper before it is deposited in the box.  

54. The secrecy of the ballot is of prime importance in a democratic society. To 
jeopardise it simply because of the demands of an electronic counting system is 
perverse. We strongly support the measures to ensure the secrecy of the ballot outlined 
in the Gould Report. 

The Count 

E-counting 

55. Electronic counting (e-counting) was used by all 32 returning officers in Scotland to 
produce the results of the elections, under a contract with DRS. The Gould Report was not 
opposed to the use of e-counting in principle, but criticised the poor arrangements for its 
use on 3 May. The most visible failure of the e-counting system occurred when some 
machines broke down on the night, causing the count to be suspended. However, the poor 
integration of e-counting facilities into the preparations for the elections was responsible 
for many other problems that emerged on the night. The Secretary of State for Scotland has 
given an undertaking that e-counting will not be used in the next Scottish Parliament 
elections,61 but it has been used successfully elsewhere, particularly for STV counts such as 
the London mayoral elections, which would be cumbersome to count manually.  
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56. A timeline provided to us by the Scotland Office shows that, instead of responding to 
the needs of the voter, the requirements of e-counting machines came to dictate the format 
of what was provided on 3 May.62  For example, the idea of aligning parties and candidates 
across the two ballot papers on the single page (known as ‘corresponding order’) was 
rejected because it did not fit the requirements of e-counting machines. It was only 
discovered at a late stage that A3 ballot papers (identified as the main contingency in the 
case of a large number of candidates) were incompatible with e-counting machines: a 
realisation that led to the use of a different paper with abbreviated instructions in the 
Glasgow and Lothians regions. 

57. The failure to integrate e-counting properly into the preparations for the elections was 
summed up by the Chief Executive of the Electoral Commission, Peter Wardle, who said: 

…e-counting in Scotland this year suffered from a number of problems: to do with 
coordination; to do with management of the suppliers; to do with late legislation; to 
do with insufficient project planning; and to do with insufficient research and 
thinking from the voter’s point of view about what the actual experience of going 
into a polling station and casting your vote would be [...] If you get to the point 
where the people who are casting their votes have to fit themselves around the 
system then there is something wrong with the electronic system.63  

In its formal response to the Gould Report, the Electoral Commission recommends against 
the further use of e-counting until further testing and a cost-benefit analysis has taken 
place.64 Mr Wardle also called for e-counting to be specifically incorporated into legislative 
framework governing elections, saying “the way that legislation works is that we take the 
old, in some cases, Victorian legislation for counting pieces of paper and try effectively to 
take out the person counting bits of paper and insert a computer; and that just is not good 
enough”.65  

58. In addition to the practical difficulties experienced on 3 May, e-counting currently 
suffers from a lack of transparency. There were particular problems with the ‘auto-
adjudication’ of blank ballot papers. Although all papers with indeterminate marks were 
referred to the returning officers for adjudication, e-counting machines were enabled to 
automatically determine if a paper bore no mark at all and to reject it accordingly. These 
papers were not available for manual inspection. Many candidates complained that this 
affected their ability to challenge decisions or, ultimately, ask for a recount. In the event, 
only one full recount of a Scottish Parliamentary constituency election took place. There 
was one additional partial recount and two requests for recounts were refused. Decisions 
on recounts are made by the Returning Officer, who also has discretion to determine how a 
count or recount is to be conducted, including the decision on whether to use a manual or 
an electronic process.66 
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59. Mr Gould agreed that there was a lack of transparency in the process: 

…we feel the confidence in the e-count is very low because of what happened at the 
Scottish elections. Our recommendation is that first of all there be a review of the 
whole process, the second thing is that auto-rejection of blank ballots should not 
happen, that all should go to adjudication. The adjudication should be much more 
structured and there should be much more input by the parties so that they can see 
exactly why a ballot is rejected and what the situation is, so that there is much more 
visibility and much more credibility to the e-count.67 

60. There has been a severe loss of confidence in e-counting. The experience of its use in 
the Scottish Parliament and local government elections revealed a fundamental lack of 
transparency. The checks and balances of a manual system must be retained. 
Candidates and observers must have access to ballot papers in order to ensure that 
procedures are followed correctly and that recounts can be asked for. Until these 
problems are resolved, we do not support the use of e-counting for future elections. 

Overnight Counting 

61. One of the more controversial recommendations of the Gould Report is the proposal 
that votes should be counted on the day after polling, rather than overnight. Mr Gould 
argues that this would allow staff to be more alert and to exercise better judgement.68 
Overnight counting has strong support in many quarters. As the Secretary of State for 
Scotland has recognised, “to abandon completely overnight counting for parliamentary 
elections would represent a major departure from well-established precedent”.69 In 
evidence, Mr Gould acknowledged that more debate would be needed on this issue: 
“Obviously, this is an argument that cannot be won either way, it is one that needs to be 
examined in terms of the interests of the candidates, the parties, the voters and those who 
have to administer the elections, and there is lots of time to do this”.70  

62. The Electoral Commission has long been calling for an end to overnight counting. 
However, in his evidence, the Chairman of the Commission, Mr Sam Younger, suggested 
that this requirement could be assessed on a case-by-case basis: “in the case of this 
particular combination of elections we did take the view that it would have been better to 
have counting the next day, but that is not something that is a blanket for every single one 
necessarily”.71 If, as expected, the next elections are decoupled, a manual count of Scottish 
Parliament ballots could be completed fairly speedily, in contrast to the complex 
requirements of the STV system used for Scottish local government elections. 

63. We are confident that the next Scottish Parliamentary elections, decoupled from the 
local government ballot, can be counted manually on the night without risk to the 
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system. Future arrangements for counting should be considered as part of the research 
into counting systems that we have recommended earlier in this Report. 

Postal voting 

64. A number of voters reported problems with postal votes in connection with the 3 May 
elections. Production and printing problems caused delays and the instructions did not 
always match the final printed version of the forms. In many cases, this was because forms 
had to be re-designed at a late stage to fit the requirements of e-counting machines. Across 
Scotland, 5,413 parliamentary postal ballot papers (1.24% of those issued) were too late to 
be included in the count, but in three areas, the number of late ballot papers rose to over 
5% of those issued. In his report, Mr Gould concluded that the demands of e-counting 
systems were sometimes given higher priority than clear format or design of postal voting 
papers. He recommended that the timetable for issuing postal votes should be moved 
forward to allow more time for papers to be received and returned.72 

65. The Minister of State at the Scotland Office admitted to us that problems with postal 
votes had been caused by the design of the combined ballot paper. He argued that the 
decision to extend the period between the close of nominations and the election date would 
address this issue: “the final format of the ballot paper impacted on postal voting, that is 
undoubtedly true, and that is addressed by the fact that when you extend the length of time 
between polling day and close of nominations that will give returning officers much more 
time to prepare the ballot papers.”73   

66. In his report, Mr Gould also recommends that advanced voting in person could be 
used as an alternative to postal votes. We asked Mr Gould whether he was opposed to the 
recent growth of postal voting in Scotland, which has sometimes been promoted as a 
means of increasing turnout. He replied: 

I would like to clarify; in no way do we suggest that postal voting be eliminated, 
postal voting would remain, but if advance voting either in the office of the returning 
officer or in shopping centres and so on was carried out, first of all I think you would 
find that the tendency internationally would be followed here, and you can see the 
tendency in the postal vote. If you look at the fact that the voting turnout is dropping 
on the one hand, but on the other hand the advance voting is going up, it means that 
fewer and fewer people want to go to the polls or are going to the polls, they are 
going for the advance vote, so all we are saying is that this would supplement the 
postal vote. My guess is that if that opportunity was available you would find the 
postal vote would be less because people would take advantage of the advance poll 
which would reduce the cost, because postal voting costs are huge, and it would 
speed up the count because you would have less manipulation of all these ballots 
coming in which have to be checked with the signatures and everything else.74 
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67. No voter should receive their postal vote so late that there is no realistic possibility 
of returning it in time to be counted. In 2007, understandable confusion was caused by 
the fact that the instructions did not match the ballot paper. These problems must not 
be repeated. We support further research into the use of advanced voting in person 
which may have advantages in terms of increasing turnout as well as reducing costs and 
bureaucracy. In addition, there should be a restriction on eligibility for postal votes. 

‘Decoupling’ the elections 

68. The Gould Report recommends decoupling the Scottish Parliament and local 
government elections by holding them on different dates in future. This recommendation 
has already been accepted by both the Scotland Office and the Scottish Executive and will 
be implemented by moving the date for the local government elections. 

69. Decoupling the elections will reduce some of the complexity involved in holding two 
ballots simultaneously. Indeed, the Minister of State at the Scotland Office, claimed that he 
had never supported holding the two elections on the same date: 

What I am saying is the decision to have them on the same day was a decision taken 
by the Scottish Parliament. The recommendation of the Arbuthnott Commission to 
decouple the elections was a recommendation to the Scottish Executive. Valiant 
attempts were made to effect that in the Scottish Parliament and it was the Scottish 
Parliament that voted to keep the elections on the same day. Mr Gould is saying, for 
a variety of reasons, he thinks the elections should be held on different days, and I 
agree with that.75   

Mr Cairns went on to suggest that decoupling the elections would obviate the need for 
some other changes suggested by Mr Gould, including e-counting and postal voting 
arrangements;76 changes to lines of accountability;77 and the transfer of responsibility for 
the Scottish Parliament elections to the Scottish Executive: “You do not need that if the 
elections are on the same date. It declutters it immediately by decluttering the elections”.78   

70. However, in oral evidence, Mr Gould clarified that the main reason for his proposal to 
decouple the elections was not a matter of administrative convenience, but was instead the  
objective of restoring prominence to local council elections:  

…we did not recommend decoupling the elections because of the problems because 
those elections do not have to be decoupled, they can be managed without all of these 
problems. The reason that I suggested the elections be decoupled was to give 
recognition to local candidates and local issues because they just get buried on a 
parliamentary election, they just disappear as far as the elector is concerned, from my 
experience.79   
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71. Although local government issues might receive more attention if an election were held 
separately from elections to the Scottish Parliament, Mr Gould admitted that this could 
have an adverse effect on turnout.80 Both Mr Gould and Mr Boda thought it likely that 
turnout for local government elections alone might be lower than it is when combined with 
Scottish Parliament elections. The Minister agreed:  

If you look at the turnout figures for the elections that were held just for local council 
elections throughout the 1980s and 1990s, the last time turnout in a local council 
election got to 50 per cent in Scotland was 1974. It has been over 50 per cent in the 
three elections that were combined.81 

72. The Electoral Commission expressed support for decoupling the Scottish Parliament 
and local government elections,82 but cautioned that the combination of elections on the 
same day was a complex issue and that there was no one right decision to cover all 
circumstances: 

There are arguments for and against holding elections on the same day, and Gould 
goes into those, and it is quite clear from his analysis that they are finely balanced. In 
the Scottish context it is relatively easy to change the cycles so there is clear water 
between the local government elections and Scottish Parliament elections, and that 
seems to be what he is saying. That context does not exist in other parts of the UK 
and it may not exist in Scotland in certain years because there are Westminster and 
European elections to take into account.83 

As Mr Wardle notes, given the variety of different elections now held across the UK (some 
with fixed dates and others more difficult to predict) as well as the different voting systems 
in operation, this is not just an issue for Scotland. Indeed, the Commission’s formal 
response to the Gould Report states:  

We therefore propose that a comprehensive research study should be undertaken 
into these matters, research that includes consideration of the different types of 
combination that can occur anywhere in the UK—we estimate that almost 100 
different types of combination could occur. The Government should undertake this 
research as a matter of urgency.84 

73. The decision to ‘decouple’ the dates of the Scottish Parliament and local 
government elections appears to offer a simple way to eliminate the complexity of 
holding a combined election. In principle, we believe that two or more votes in different 
elections or referenda should not be held on the same day. 
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84 The Electoral Commission, Taking forward the Electoral Commission’s independent review of the 2007 Scottish 
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A Chief Returning Officer for Scotland 

74. One of Mr Gould’s main proposals, not yet accepted by the Government, is the creation 
of a Chief Returning Officer (CRO) for Scotland. In evidence, Mr Gould explained that a 
CRO could act as a single point of accountability (reporting to both the Scotland Office and 
the Scottish Executive), even if responsibility for running elections in Scotland remains 
divided between the two. He thought that a CRO could also act as a leader for constituency 
returning officers, helping to raise professional standards,85 as well as undertaking some of 
the consultation previously carried out by the Scotland Office, including “through a 
consultative committee with the political parties involved”.86  

75. We also have concerns about voter registration. In many cases, electoral registers 
are outdated. This needs to be a priority for returning officers. If a Chief Returning 
Officer were to be appointed, he or she might be well placed to intervene to improve 
this situation. 

76. The Electoral Commission agreed that a CRO would provide accountability for 
decisions such as the use of a contingency ballot paper in the Glasgow and Lothians 
regions. The Chief Executive of the Commission, Peter Wardle, said that the post might fill 
a gap where “there was nobody, including the Electoral Commission, with a clear and 
accepted role to oversee what was going on.”87 However, as noted above, it is likely that any 
new CRO might take over some of the functions of the Electoral Commission, for example, 
in regard to voter information. The exact distribution of responsibilities between the 
Electoral Commission and any new CRO would need careful consideration. Mr Wardle 
warned against removing aspects of the Commission’s remit at which it had been 
successful, including public education. He also highlighted the need for the relationship 
between the Commission and a CRO to be formalised in terms of powers and 
responsibilities.88 

77. Mr Gould outlined what he saw as the future relationship between the Electoral 
Commission and the CRO as follows: 

We see the role of the Electoral Commission to be somewhat different than it is now. 
We see them first of all as a watchdog for local elections and for Scottish 
Parliamentary elections in terms of ensuring that the fundamental standards are 
carried out and to look at the weaknesses and the problems that might arise during 
the election and do an audit after each of the elections to guide the returning officer, 
the chief returning officer and the returning officers for the future. The Electoral 
Commission also, because of the fact that they would be in the role of establishing 
standards which they then would measure, would provide guidance and assistance 
but not operational roles. For example, as we see it they would not carry out the voter 
information process; they may provide some guidance, they may provide samples of 
posters, they may provide samples of the booklet on what constitutes a valid and 
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invalid ballot, but the chief returning officer would then carry that out through the 
process and, depending on which jurisdiction he or she was working for, that 
jurisdiction would fund any costs involved in carrying out the voter registration or 
what have you.89 

Mr Gould went on to note that the Electoral Commission had a UK-wide function, 
whereas the CRO would be limited to Scotland: “This is where we see that their [the 
Electoral Commission’s] role would complement the management role and support it and 
give it more strength and more specialist advice and guidance, otherwise you would have 
to build an empire in Scotland to do the same thing that is being done in Wales.”90 

78. It is likely that the creation of a CRO for Scotland might result in calls for a similar 
position to be established in Wales or England. This raises issues of co-ordination, 
particularly in relation to UK-wide elections such as those for Westminster and the 
European Parliament. Peter Wardle stressed the need to consider these issues carefully 
before changing the current system: 

I think the bigger issue moving forward to deal with that sort of problem is to have a 
debate about how election decision-making is coordinated. Scotland was a very good 
example of where you had some decisions taken on a nationwide basis, and other 
decisions which were left to local returning officers. The Commission has a role a bit 
like a constitutional monarch, advising and warning but actually having no powers 
to change things. While I accept that we may not have advised and warned to the 
extent we should have done, and we would certainly want to redouble our efforts to 
do that in future, there is another issue which is the basic structure of decision-
taking, accountability and coordination which really needs to be addressed for the 
future […] What I would like to see is a wider debate on how that sort of solution for 
Scotland would work in the wider UK context and, indeed, whether there are lessons 
from what Ron Gould suggested for Scotland that ought to be picked up elsewhere in 
the UK. 91 

In its formal response to the Gould Report, the Electoral Commission went on to question 
“the cost effectiveness of a Chief Returning Officer conducting public information for 
some but not all elections in Scotland while the Commission continues its role in relation 
to UK and European Parliamentary elections and with respect to electoral registration”.92  

79. A number of other issues arise when considering the establishment of a CRO. For 
example, what powers would the CRO have to enforce core standards, whilst maintaining 
some element of discretion for constituency returning officers? Would the post be cost 
effective if it was relevant only to some elections? What would be the CRO’s formal 
relationship with the Scotland Office, the Scottish Executive and the Electoral 
Commission? Which body would be responsible for the appointment process and running 
costs, or how would the responsibility be apportioned between two or more bodies? How 
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would the post be affected by any future changes to the devolution settlement? An 
alternative approach, suggested by the Scotland Office in their consultation paper Sorting 
the Ballot, might be a strengthened Elections Steering Group, with formal powers to take 
decisions, “centralised planning of future elections to the Scottish Parliament being led by 
the Scotland Office with the participation of Returning Officers, Registration Officers and 
the Electoral Commission”.93 

80. The proposal to establish a Chief Returning Officer for Scotland deserves further 
consideration, both in terms of its potential benefits for Scotland and in its 
implications for the way in which elections are run across the UK. What is important is 
that there should be a clear line of accountability for each aspect of election planning 
and organisation. It may be possible to achieve this by strengthening and realigning 
one of the existing bodies, rather than creating a new post. 

Returning Officers 

81. The Gould Report finds that returning officers did not have enough control over the 
preparations for the elections. It recommends “professionalising” Returning Officer 
positions in each constituency, by establishing them as dedicated roles with year-round 
responsibility and accountability for electoral matters, including registration, rather than 
being part of the relevant local authority chief executive’s duties.94 A systematic 
programme of training and development is also recommended. In oral evidence, Mr Gould 
said: 

…the chief executive of the council is very often the returning officer when an 
election comes round. The chief executive has a job to do and sometimes they take 
over and do it, sometimes they delegate it, but their focus is as chief executive officer, 
not as returning officer, other than as a part-time thing. So our feeling is that in 
terms of providing the kinds of service and the kinds of response to parties, to 
participants in the election, it would be much better to have a professionalised 
returning officer and to apply the same criteria because the reality is that the quality 
of returning officers across Scotland varies from superb to perhaps adequate.95 

82. David Cairns MP, Minister of State at the Scotland Office, welcomed this proposal: 

At the moment you have returning officers across Scotland who are in a slightly 
unusual position which is that they are local council employees but they are 
operating legislation that actually initiates in Westminster. They are unlike the rest of 
local councils where the social work department has got the Social Work 
Inspectorate, you have got HMI, you have got the Audit Commission, and all the rest 
of it. There are no current performance standards and there is no body which holds 
these to account for their variation in performance. I think all of us would like to see 

 
93 The Scotland Office, Sorting the Ballot: Improving the Elections to the Scottish Parliament, a consultation paper, 12 
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94 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007, 
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returning officers across Scotland supported in that way […] In fact, the job of the 
returning officer could—and I am saying could because I do not want to pre-empt 
what we are going to look at—involve year-round things like getting people onto the 
register, […] because it is nobody’s full-time job to do this.96  

83. The proposal to formalise the role of a returning officer could form part of the duties of 
a new Chief Returning Officer for Scotland, but could equally well be implemented as a 
separate programme. Again, this raises questions that can only be answered at a UK-wide 
level. If returning officers in Scotland are to be held to a higher standard, there is a strong 
argument that this should be replicated across the UK, given that they are responsible for 
administering many of the same elections. We recommend that further consultation 
should take place with electoral officials in Scotland before implementing any 
proposals affecting the status of returning officers. 

Electoral legislation 

84. Delays in finalising the legislation governing the elections were a major factor in the 
problems of 3 May. These delays created uncertainty and prevented those involved in 
running the election from planning properly. The lateness in drafting the statutory 
instrument governing the combined elections was strongly criticised by the Electoral 
Commission:97 a criticism accepted by the Minister,98 who also gave an undertaking that in 
future, no new legislation affecting an election would be introduced in the six months 
before polling day.99  

85. In addition to the legislative delay specific to this case, both Mr Gould and the Electoral 
Commission identify a wider issue concerning the state of electoral legislation in the UK, 
which they view as complex and fragmentary. In evidence, it was suggested that the present 
state of the legislation has begun to hamper rather than facilitate the efficient organisation 
of elections. Mr Gould said “look at the legislation, which was so fragmented that I do not 
know how any party or any administrator could even manage to make decisions”.100 Both 
Mr Gould and the Electoral Commission have called for a complete overhaul and 
consolidation of UK electoral legislation. 

86. In response to the Gould Report, the Secretary of State for Scotland has promised to  
take action to consolidate the legislation affecting elections to the Scottish Parliament: “A 
single legislative instrument will provide, in one place, all the regulations and rules that 
govern the conduct of Scottish Parliament elections, alongside the guidance issued by the 
Electoral Commission.”101 Whilst this is a welcome step, it is not clear whether the Scotland 
Office’s undertaking to present all relevant legislation in one statutory instrument would 
address the perceived need for a total overhaul and consolidation of electoral law UK-wide. 
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87. We welcome the undertaking from the Scotland Office that no new electoral 
legislation will be introduced in the six months prior to an election. This should go 
some way towards providing a more certain framework for election planning. We also 
welcome Ministers’ acceptance of the need for consolidation of electoral law. However, 
we are not convinced that current plans go far enough. The Scotland Office needs to co-
ordinate its activities with other government departments (in particular, the Ministry 
of Justice) as part of a wider project to overhaul UK electoral law. 

6 Conclusion 

Putting the voter’s interests first 

88. We were deeply concerned by the events of 3 May. Bureaucratic delay cannot be 
allowed to undermine Scotland’s long democratic tradition. We agree with Mr Gould 
that the voter should be placed at the heart of the electoral process. This may seem an 
obvious statement, but it was the failure to consider the voter’s perspective that led to 
many of the problems of the 3 May elections in Scotland. We are pleased to note the 
Minister’s statement that  “putting ordinary voters front and centre of this has got to be 
the motif for moving this process on”102 and we expect the Scotland Office to act 
accordingly. 

89. The independent review of the Scottish elections needs to be seen as an opportunity 
to restore fully the integrity of the electoral process, and not to bring about a ‘quick fix’ 
by accepting only the simplest and least controversial recommendations. Although 
some proposals can be implemented immediately, others will require significant 
further research. Throughout our inquiry, witnesses have indicated that the problems 
underlying the 3 May experience are unlikely to be unique to Scotland. The Scotland 
Office therefore needs to co-ordinate its action with other government departments as 
well as bodies such as the Electoral Commission and local electoral officials to ensure 
that the integrity of the UK’s complex electoral landscape is restored. 
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Conclusions and recommendations 

The Question of responsibility 

1. We agree that the Scotland Office and all those involved in planning and organising 
elections in Scotland should now focus on how to strengthen electoral procedures for 
future years, rather than on assigning blame for what went wrong on 3 May. This is 
not to deny that there were failings on the part of individuals and institutions. We do 
not believe that ‘no-one was to blame’ for the problems. Rather, lines of 
accountability were so fragmented and confused that no one person could be held 
solely responsible. (Paragraph 12) 

Role of the Scotland Office 

2. It is clear to us that there were significant delays in Ministerial decision making in the 
run up to the 2007 Scottish Parliament elections. It may be that these delays were the 
result of a desire to allow the consultation process to run its full course. Nevertheless, 
Ministers in the Scotland Office must realise that excessive delays will have serious 
consequences for the smooth running of an election. It is highly likely that  many of 
the problems of 3 May 2007 would not have arisen had the legislation been put in 
place sooner, allowing for proper testing and contingency planning of the practical 
aspects of election organisation. (Paragraph 17) 

The Elections Steering Group 

3. The lack of a clear decision-making structure for the Elections Steering Group was a 
key failure of the preparations for the 2007 elections to the Scottish Parliament. The 
benefits of consultation had been demonstrated by the experience of previous 
elections. Nevertheless, the desire to take account of as many views as possible 
should not prevent structures being established to draw the consultation process to a 
timely conclusion.  (Paragraph 23) 

Future responsibility for elections to the Scottish Parliament 

4. We do not consider that overall responsibility for elections to the Scottish Parliament 
should be transferred to the Scottish Executive. This is not necessary in order for 
elections to proceed smoothly in future. However, there may be a case for 
organisational changes ‘on the ground’ in Scotland, including reformed structures of 
accountability. In this context, the proposal to establish a Chief Returning Officer for 
Scotland as a single point of accountability deserves further consideration.  
(Paragraph 26) 

Role of the Electoral Commission 

5. We were not satisfied with the quality of the VoteScotland information campaign. In 
future, better information campaigns need to be run, particularly when there are 
changes to electoral procedures. (Paragraph 32) 
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6. We conclude that the communication process between the Scotland Office and the 
Electoral Commission was not effective. Failures on the part of the Electoral 
Commission meant that warning signs were not acted on. We are particularly 
disappointed that the Electoral Commission did not raise concerns about the level of 
spoiled ballots in the pilot study. There is little value in establishing an independent 
Electoral Commission if it fails to act robustly to warn Government of potential 
problems with the electoral system. It is difficult to see the Electoral Commission as 
having added any value to this entire process. (Paragraph 35) 

7. The status of the Electoral Commission, combining an external auditing role with 
active participation in organisational aspects of electoral procedure is in need of 
review. In particular, the Committee would see advantage to some participation, 
albeit as a minority, of nominees from political parties. This has now been 
recognised by a number of observers, including the Committee on Standards in 
Public Life. As part of this review, the Government should give consideration to the 
proposal to appoint a Chief Returning Officer for Scotland and the allocation of 
responsibility for:  

• the provision of legal advice;  

• the development of electoral policy;   

• commissioning research;   

• the provision of guidance to returning officers;   

• compliance and the regulation of political parties;   

• monitoring and auditing functions; and 

• operational roles (including voter information and awareness programmes).  
(Paragraph 36) 

8. It is unlikely that all of the factors leading up to the 3 May problems are unique to 
Scotland. (Paragraph 37) 

The combined ballot paper 

9. We agree that, on the next occasion, separate ballot papers must be provided for the 
election of constituency and regional MSPs. However, we note that the suggestion to 
combine the ballot papers stemmed from a desire to highlight the importance of the 
regional vote, which is sometimes perceived as having secondary status. The return 
to separate ballot papers leaves this issue unaddressed. It may be that there are better 
ways to highlight the significance of the regional vote, for example, through central 
voter information campaigns as well as the campaigns run by the political parties 
themselves. (Paragraph 44) 

Contingency planning 

10. There was a shocking lack of accountability for the decision to alter the ballot papers 
in the Glasgow and Lothians regions to accommodate a larger than expected number 
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of candidates. We are concerned that we have never received a satisfactory 
explanation for this decision. The lack of robust contingency plans for eventualities 
such as this was in part due to the successive delays in ministerial decision-making. 
Delays of this nature (even if they are well-intentioned, for example, to allow for 
consultation) should not be allowed to jeopardise the integrity of the electoral 
process (Paragraph 48) 

Party descriptions 

11. We support further research into a new format for ballot papers, particularly the 
questions of candidate order and the use of party descriptions in addition to 
registered  party names. Any change would need to be subject to extensive testing. It 
may be that moving away from alphabetical order in favour of a lottery system would 
increase the potential for confusion. (Paragraph 52) 

Secrecy of the ballot 

12. The secrecy of the ballot is of prime importance in a democratic society. To 
jeopardise it simply because of the demands of an electronic counting system is 
perverse. We strongly support the measures to ensure the secrecy of the ballot 
outlined in the Gould Report. (Paragraph 54) 

E-counting 

13. There has been a severe loss of confidence in e-counting. The experience of its use in 
the Scottish Parliament and local government elections revealed a fundamental lack 
of transparency. The checks and balances of a manual system must be retained. 
Candidates and observers must have access to ballot papers in order to ensure that 
procedures are followed correctly and that recounts can be asked for. Until these 
problems are resolved, we do not support the use of e-counting for future elections. 
(Paragraph 60) 

Overnight counting 

14. We are confident that the next Scottish Parliamentary elections, decoupled from the 
local government ballot, can be counted manually on the night without risk to the 
system. Future arrangements for counting should be considered as part of the 
research into counting systems that we have recommended earlier in this Report. 
(Paragraph 63) 

Postal voting 

15. No voter should receive their postal vote so late that there is no realistic possibility of 
returning it in time to be counted. In 2007, understandable confusion was caused by 
the fact that the instructions did not match the ballot paper. These problems must 
not be repeated. We support further research into the use of advanced voting in 
person which may have advantages in terms of increasing turnout as well as reducing 
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costs and bureaucracy. In addition, there should be a restriction on eligibility for 
postal votes. (Paragraph 67) 

‘Decoupling’ the elections 

16. The decision to ‘decouple’ the dates of the Scottish Parliament and local government 
elections appears to offer a simple way to eliminate the complexity of holding a 
combined election. In principle, we believe that two or more votes in different 
elections or referenda should not be held on the same day. (Paragraph 73) 

A Chief Returning Officer for Scotland 

17. We also have concerns about voter registration. In many cases, electoral registers are 
outdated. This needs to be a priority for returning officers. If a Chief Returning 
Officer were to be appointed, he or she might be well placed to intervene to improve 
this situation. (Paragraph 75) 

18. The proposal to establish a Chief Returning Officer for Scotland deserves further 
consideration, both in terms of its potential benefits for Scotland and in its 
implications for the way in which elections are run across the UK. What is important 
is that there should be a clear line of accountability for each aspect of election 
planning and organisation. It may be possible to achieve this by strengthening and 
realigning one of the existing bodies, rather than creating a new post. (Paragraph 80) 

Returning Officers 

19.  We recommend that further consultation should take place with electoral officials in 
Scotland before implementing any proposals affecting the status of returning officers. 
(Paragraph 83) 

Electoral legislation 

20. We welcome the undertaking from the Scotland Office that no new electoral 
legislation will be introduced in the six months prior to an election. This should go 
some way towards providing a more certain framework for election planning. We 
also welcome Ministers’ acceptance of the need for consolidation of electoral law. 
However, we are not convinced that current plans go far enough. The Scotland 
Office needs to co-ordinate its activities with other government departments (in 
particular, the Ministry of Justice) as part of a wider project to overhaul UK electoral 
law. (Paragraph 87) 

Putting the voter’s interests first 

21. We were deeply concerned by the events of 3 May. Bureaucratic delay cannot be 
allowed to undermine Scotland’s long democratic tradition. We agree with Mr 
Gould that the voter should be placed at the heart of the electoral process. This may 
seem an obvious statement, but it was the failure to consider the voter’s perspective 
that led to many of the problems of the 3 May elections in Scotland. We are pleased 
to note the Minister’s statement that  “putting ordinary voters front and centre of 
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this has got to be the motif for moving this process on” and we expect the Scotland 
Office to act accordingly. (Paragraph 88) 

22. The independent review of the Scottish elections needs to be seen as an opportunity 
to restore fully the integrity of the electoral process, and not to bring about a ‘quick 
fix’ by accepting only the simplest and least controversial recommendations. 
Although some proposals can be implemented immediately, others will require 
significant further research. Throughout our inquiry, witnesses have indicated that 
the problems underlying the 3 May experience are unlikely to be unique to Scotland. 
The Scotland Office therefore needs to co-ordinate its action with other government 
departments as well as bodies such as the Electoral Commission and local electoral 
officials to ensure that the integrity of the UK’s complex electoral landscape is 
restored. (Paragraph 89) 
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Scottish Affairs Committee: Evidence Ev 1

Oral evidence

Taken before the Scottish Affairs Committee

on Tuesday 13 November 2007

Members present:

Mr Mohammad Sarwar, in the Chair

Ms Katy Clark Mr Angus MacNeil
Mr Ian Davidson David Mundell
Mr Jim Devine Mr Charles Walker
Mr David Hamilton Mr Ben Wallace

Witnesses: Mr Sam Younger, Chairman, Mr Peter Wardle, Chief Executive, Mr Andrew Scallan, Director
of Electoral Administration and Boundaries and Mr Andy O’Neil, Head of Scotland OYce, the Electoral
Commission, gave evidence.

Q1 Chairman: Good morning. Could I welcome the
witnesses this morning for our first session on the
Experience of the Scottish elections. Would you
please introduce yourselves?
Mr Younger: Thank you, Chairman. I am Sam
Younger, Chairman of the Commission. Alongside
me are: Peter Wardle, the Commission’s Chief
Executive; and at either end we have Andy O’Neil,
who is Head of the Commission’s OYce in
Edinburgh; and Andrew Scallan who is our Director
of Electoral Administration and Boundaries. I
should add, Chairman, I do bring apologies from Sir
Neil MacIntosh our Commissioner in Scotland who
was unavoidably not able to be here today

Q2 Chairman: Thank you. Before we start on the
detailed questions, would you like to make any
opening remarks?
Mr Younger: I would be very happy to say a few
words with your permission, Chairman, thank you.
First of all, I would like to thank the Committee for
the opportunity to come and talk about the issues
arising out of the Scottish election. I would like also
at the beginning to place on record my thanks to
Ron Gould who undertook the report, and it was
one that I think was widely accepted as thorough
and authoritative. It was an independent review,
commissioned by the Commission in order to carry
out its statutory duty but carried out entirely
independently by Ron Gould and his team. We will
be setting out our views on the detailed
recommendations in the report in some detail by the
end of this month; and of course will be happy to
come back and talk to the Committee again if that is
appropriate at a later stage once we have done that.
I think it is fair to say at this stage that we regard it
as a very important report, and indeed I think a
wake-up call for a lot of those involved in the
planning and organisation of elections—not just in
Scotland but I think elsewhere. There are lessons for
all of us in it, for Government, for the Commission
itself, for political parties and for returning oYcers,
but above all in terms of the need to focus on the
needs and perspectives of the voter. We agree with
many of the recommendations in the Gould report.

There are some which raise some very wide issues,
both in relation to Scotland and more widely, that I
think are worthy of a good deal more debate; but we
welcome the opportunity on this occasion to set out
our thinking where it has got to at the present.

Q3 Chairman: Ron Gould’s main conclusion—that
“voters were treated as an afterthought” in the May
elections—do you agree with this statement?
Mr Younger: I think it was a fair statement based on
the analysis he made. I think that is where the lesson
is for us all. There are criticisms of a number of
actions that were taken. The Commission is not
exempt from those, and I think in one or two areas
we ourselves take those lessons to heart. I think it is
a very good reminder and it is something that we
seek to do in everything we do, to put the voter at the
centre of it, but clearly in one or two areas on those
occasions we failed to do that adequately, as indeed
did others.

Q4 Chairman: What is the Electoral Commission’s
role in taking forward Mr Gould’s
recommendations and making sure that in future
elections the voter’s interest is given the highest
priority?
Mr Younger: Having commissioned the report from
Mr Gould and regarding it I think as a thoroughly
authoritative report with a lot of very valuable
recommendations and indeed, in some cases,
options rather than recommendations, the
Commission will be doing everything it can to see
that the report is taken seriously, that the
recommendations are taken seriously and changes
made where necessary to ensure that the interests of
the voter are best served. We of course can do that
ourselves in relation to those things which are within
the Commission’s responsibility. We cannot do that
obviously ourselves in relation to others; but we will
be looking to Government and others to engage with
us in those debates to make sure that what results is
the best possible deal for the voter in Scotland; but
also I think with a number of lessons which will be
learned in terms of voters elsewhere in the country.
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Q5 Chairman: Since the publication of this report
Ron Gould has issued a letter of clarification in
which he restates his conclusions and emphasises
that his intention was not to assign blame to
individuals or institutions. Do you feel that there
was a need for a letter of clarification? Do you think
that this report was misinterpreted by the media or
by politicians?
Mr Younger: The report was published and Ron
Gould accompanied it with a press conference, at
which he stated what he then restated in his letter of
clarification. In that letter of clarification he said to
us he was minded to send us a letter to clarify, given
the debate there had been; and in particular to clarify
that he was not intending to attach blame to
individuals or institutions. We discussed it; he then
decided that he was going to go ahead and do it,
hence that letter which is now part of his public
record.

Q6 Chairman: Is it possible for you to tell the
Committee members how much money this inquiry
cost the taxpayer?
Mr Wardle: The overall cost of the inquiry is around
£300,000.

Q7 David Mundell: Can I just ask you about Mr
Gould’s letter of clarification. Obviously you the
Electoral Commission were involved in the
publication of Mr Gould’s report, and indeed
involved in the publication of summaries of the
report, so you must have been quite clear as to what
the implications of the statements contained in that
report were?
Mr Younger: We published the report, yes, and it
was in there to carry out the Commission’s statutory
responsibility. However, it was very clear to us that
this was an independent report and we had no part
in the framing of the way it was put out. We
published it but we did not interfere, or seek to
interfere, or seek to influence what Mr Gould said.
He said what was in the report; he gave his press
conference; subsequently he felt a need to provide
some clarification, and that is what he did, most of
which, it seemed to me, simply reiterated what he
had said in the report and in his press conference.

Q8 David Mundell: Indeed. So it was quite clear to
you the way in which the report was subsequently
interpreted was the obvious way in which the
statements contained in the report would be
interpreted?
Mr Younger: I think it is fair to say that we took the
view, as Ron Gould did, that we would follow him
in saying that he did not wish to assign blame to
individuals or institutions; and that we wished to
look to the future. I think that is what I would say in
response to that.

Q9 David Mundell: There can be no suggestion that
anything that appeared in the report was not what
was intended to appear in that report; and that the
statements in the report were quite clear; and that

Mr Gould, in the letter of clarification, makes very
clear that he confirms all the conclusions and
statements in the report?
Mr Younger: Indeed, that is what he said in the letter
of clarification.

Q10 Mr MacNeil: Given that Mr Gould felt the need
to send a letter of clarification, which some people
might argue did not actually achieve that aim at all,
do you think a Committee such as this would be
within our rights or would be wise to ask Mr Gould
to come in front of us and explain both the report
and the letter of clarification?
Mr Younger: I think you would be entirely within
your rights to do so. Clearly there are some logistical
diYculties in relation to Mr Gould, but I see no
reason why the Committee should not do so. It is
important for me and for the Commission, having
commissioned an independent report and he states
what is in his report, that that is independent. I
would not seek to put words into his mouth, or take
words out of his mouth.

Q11 Mr Davidson: I think it is helpful that you
endorse the idea that he should come back and speak
to us on this. Can I just clarify—why was he paid
in euros?
Mr Scallan: It was at his request. He does lots of
international work and I think euros was his
preferred currency.

Q12 Mr Davidson: We are not to draw any
conclusions from that at all?
Mr Scallan: I cannot begin to imagine what
conclusions you might draw. I think it was just his
preferred method of payment.

Q13 Mr Davidson: I welcome the fact that, as I say,
he is coming back, but I am slightly confused about
his letter. His letter read as if it was an apology for a
misunderstanding. How did that occur? If it is
correct that the letter says exactly what he says in the
original report, why did he have to write it again? Is
it apologising for a misunderstanding?
Mr Younger: In the end you would have to ask Mr
Gould that. My view is that what he wished to
reemphasise, and what he reemphasised at the top of
that, was something he had said in his report and had
said in his press conference, that he wished the
debate around the report to be forward-looking and
did not wish what he was doing to assign blame to
individuals or institutions. That was why he chose to
make the clarification.

Q14 Chairman: What my colleague is saying is, if it
was exactly what was in the report and exactly what
he says in the letter, what was the need for issuing
the letter?
Mr Younger: As he said, there was a fair bit of debate
that went on and some of that debate was thinking
in terms of who was responsible, and blame. I do not
want to put words into his mouth, but I imagine he
felt he needed to clarify that this was a report that he
wanted to be taken as forward-looking and how
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things were done in future, rather than to be taken in
terms of what institutions or individuals might have
been to blame for what happened in the past.

Q15 Chairman: Committee members are very keen
to request him to come for an evidence session here,
but unfortunately he is not very keen to come here.
What do you think the Committee members should
do to ensure that we are able to ask him the
questions?
Mr Wardle: Perhaps I could come in. I know that Mr
Gould is very keen to be of whatever assistance he
can give. I know that other parliamentary
committees who have approached him have had a
very positive response. I am sure there have been
some logistical problems with this particular time
and date, but I am quite sure that he is willing to
cooperate with any parliamentary inquiry; and
indeed that was a discussion we had with him when
he was first engaged to carry out this work, that there
would clearly be some important follow-up work in
terms of appearing before parliamentary
committees to explain the work he carried out. I
really do not think there is any reluctance on Mr
Gould’s part to engage in the ongoing debate.
Chairman: Obviously this is a matter of concern to
all of us, that there were election problems, then the
report was published and then he has to issue a letter
of clarification as well. It is only right for the Scottish
AVairs Committee to have an evidence session with
him. We intend to write a letter to him, and if he is
busy before Christmas we have no problem waiting
for the beginning of next year; but definitely we do
want to have an evidence session with him.

Q16 Mr MacNeil: Just on a position of information,
and I do not know if you are able to tell us this or
not, but was there any suggestion of any political
interference or prompting between the report and
the writing of the letter from any political party or
any political person?
Mr Younger: None at all.

Q17 David Mundell: Just to go back to what you
were saying before in terms of the letter, it is quite
clear this letter could not be interpreted as
exonerating any named individual in respect of
anything that happened in relation to the Scottish
elections, could it?
Mr Younger: I do not think it alters anything that he
wrote in his report. I think what it was, as he
emphasised there, was a statement that said he did
not wish the report to be debated in terms of
assigning blame to individuals or institutions, but
wished it to be interpreted as wanting to look at the
future and looking at the recommendations he
made.

Q18 Mr Wallace: Mr Gould’s contract between you
and himself says that one of his duties, on page 11,
is “A presentation to Scottish stakeholders on the
completion of the review”. Would you consider us
Scottish stakeholders?
Mr Younger: Indeed.

Q19 Mr Wallace: Therefore, for him to be in line
with his contract would you not therefore say that
part of that is to present to the House his findings?
Mr Younger: Yes.

Q20 Mr Wallace: If he were not to do that, then he
would be in breach of the contract that he signed
with you?
Mr Wardle: I am sure that is the case but I really do
not think there is any risk in my mind at all that he
would fail to fulfil that clause of his contract. Mr
Gould has made it clear to me and to others,
including clerks of committees in this Parliament
and the Scottish Parliament, that he is very keen to
cooperate with any inquiries that take place.

Q21 Mr Wallace: Just following on the emphasis
and the need for a letter of clarification, while as you
have said his report was independent and he
prepared it eVectively with his staV independently,
who was involved in the drafting of the press release
with “The Electoral Commission” title on it that
announced his report?
Mr Wardle: That was entirely Mr Gould and his
team.

Q22 Mr Wallace: The press release, some of the
more controversial quotes front and centre, were
entirely in his remit; he drafted that report and he
distributed it?
Mr Younger: It was of primary importance to us that
there should be no suggestion at any stage in this
report that there was any influence from the
Electoral Commission or anybody else on what he
chose to say.

Q23 Mr Devine: It was mentioned that “voters were
treated as an afterthought”, I would like some
examples. I have to say I have been an election agent
since 1983 and on the night I was at an election
where something like 1,700 papers were spoiled; it
was suspended at 5.30 in the morning; recommenced
at 12 o’clock and this happened under your watch.
Do you think there is any need for the Electoral
Commission?
Mr Younger: There are two or three questions there.
It is important to emphasise, as far as the Electoral
Commission is concerned, the Electoral
Commission does not run elections; it does not have
the responsibility to run elections. The responsibility
for running elections is with the returning oYcers.
The responsibility for legislation in relation to
elections is with various arms of government and
with parliaments and not with the Commission. The
Commission has two or three very clear areas—one
of which is to provide advice and guidance, which is
what we did. In one instance I think in terms of that
advice we would accept, as indeed Mr Gould says,
that we did not suYciently put the voters at the heart
of what we were doing in relation to the ballot paper
design; that I accept as a criticism. Secondly, we have
a responsibility for public awareness programmes in
relation to the election; and while there were one or
two small criticisms in respect of particular aspects
of that information public awareness programme, it
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was one I think that was acknowledged to have been
run well and been firmly based. The third element is
a statutory duty to report on the conduct of
elections. As far as I am concerned, there is a much
broader question. I do think that the Electoral
Commission has made a significant contribution
over the years in which it has been there, but it is still
a young organisation and clearly the future role of
the Commission is one that is very much bound up
with the discussion based on the recommendation
Mr Gould makes about a chief returning oYcer for
Scotland and some consequent adjustments to the
Commission’s remit were that to be accepted.

Q24 Mr Davidson: Can I just ask for clarification of
one point. You did mention that Ron Gould had
said that he did not want to allocate blame and he
wanted to be forward-looking. Is that a correct
summation of his position?
Mr Younger: Yes.

Q25 Mr Davidson: Is that not touchingly naı̈ve? It
implies almost as if he is somebody who should not
be allowed out on his own at night with money. To
suggest that you produce a report like this and then
there is no allocation of blame really does seem to me
to be other-worldly to an absurd extent. Does that
not seem a fair point?
Mr Younger: I think what he was saying was that a
number of institutions, a number of actors, were
responsible for not putting the voters at the centre of
this and that needed to change. I think it is perfectly
fair to say he wishes the report to be looked at in
terms of what needs to be done for the future.

Q26 Mr Davidson: I do not think we will get any
further. You are responsible for the VoteScotland
campaign?
Mr Younger: Yes, indeed.

Q27 Mr Davidson: Who chose the slogan?
Mr Wardle: I will ask Andy O’Neil here who was
very closely involved, because it was a joint
campaign of course.

Q28 Mr Davidson: He is obviously the lowest in the
rank here, so it is being passed down to him then?
Mr Wardle: The reason I am going to ask Andy to
respond is because Andy is the Head of the
Commission’s OYce in Scotland and ran the
Commission’s liaison with the VoteScotland
campaign—not because of anything to do with the
Commission’s hierarchy.
Mr O’Neil: Who chose the slogan? The slogan was
chosen by the VoteScotland Project Board which
was a joint Project Board of the then Scottish
Executive and the Electoral Commission.

Q29 Mr Davidson: So it was not you then? When you
have got two groups on a board, who then gets the
credit or blame for that?
Mr O’Neil: I think we both do. We did not just come
up with it ourselves; we employed PR professionals
to give us a number of options which were all tested.

Q30 Mr Davidson: How many options did PR
professionals come up with?
Mr O’Neil: From memory, and I would have to give
you greater detail later, I think at least three.

Q31 Mr Davidson: How much did that cost you?
Mr O’Neil: The whole of the VoteScotland
campaign—

Q32 Mr Davidson: No, the selection of the title?
Mr O’Neil: I could not tell you today.

Q33 Mr Davidson: Can you give us a note indicating
how much it cost the Electoral Commission to come
up with the suggestion of VoteScotland?1 Can I ask
whether or not the electoral turnout in these
elections went up or down compared to the previous
elections?
Mr Younger: It went up—modestly up from 2003.

Q34 Mr Davidson: To what extent was that because
the election was seen to be close; and to what extent
was that because of the eYcacy of the VoteScotland
campaign?
Mr Younger: I certainly would not claim that the
VoteScotland campaign was integral to turnout,
because I think the turnout is driven ultimately by
whether people see there are things they want to vote
for or vote against at an election. What I think the
VoteScotland campaign does from our point of view
is, it is important to inform people in two phases: it is
important not to forget the registration phase in the
VoteScotland campaign, to make sure that all those
who are entitled to vote are on the register to vote;
and then doing everything we can, in what was
admittedly a very complex environment in terms of
how to go about casting votes on the day, to give
people the maximum information to allow them to
do so.

Q35 Mr Davidson: How successful was it in boosting
registration?
Mr Younger: In voter registration we do not have
specific figures.

Q36 Mr Davidson: So that is a “don’t know”?
Mr Younger: No, we cannot tie it to our—

Q37 Mr Davidson: If it is a “don’t know” then it is a
“don’t know”. Have you thought of doing any
assessment of how successful the VoteScotland
campaign was in boosting registration?
Mr Younger: Yes, Andy may have a little bit more
of the detail to hand at the moment, but we do have
tracking of the eVectiveness. What we cannot do is
do tracking of the eVectiveness in terms of who
actually registered. We have got a lot of figures as to
how many registration forms were downloaded,
requested, calls to our centre, recognition of the
messages in the advertising. That, it is clear from the
tracking we have done, actually performs well
compared, if you like, to industry averages for the
recognition of advertisements.

1 Ev 45
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Q38 Mr Davidson: The recognition of
advertisements is one thing; but actually going out
and registering to vote is another. I recognise adverts
for Coke but I do not go out and buy it. Where I am
trying to seek clarification is how much this
campaign cost, and whether or not it had any eVect
at all upon registration. As far as I am aware you
cannot tell me any of that?
Mr Younger: No, we cannot specifically tell you who
registered as a result of the campaign. What we can
tell you is a number of indicators on whether the
messages in the campaign were received, on whether
people downloaded registration forms and whether
they made calls; but we cannot in the end specifically
tie that campaign to specific people putting
themselves on the register. All the evidence is that
this campaign was eVective, as indeed others have
been.

Q39 Mr Davidson: What do you mean “all the
evidence is that this campaign was eVective?” If you
cannot tell me how many people registered as a
result of this campaign, how can you possibly tell me
that it was an eVective campaign? You can have an
enormous level of awareness, but if nobody then
goes out and registers as a result it would suggest
that the eYciency of the campaign has been
somewhat limited. There is a bottom line to this,
which is the number of people who register; and the
fact you cannot tell me anything about that is a cause
for some concern. Did you interview voters shortly
after they had left the polls at all?
Mr Younger: Yes. There has been a significant
amount of tracking research.

Q40 Mr Davidson: How quickly after the election
did that take place?
Mr Younger: I cannot remember that detail at this
moment.

Q41 Mr Davidson: Was it days, hours or weeks?
Mr Younger: It was in the immediate aftermath.
Mr Wardle: It was days after. I am going to ask
Andy to give you some of the detail we have got. As
Sam Younger has said, the diYculty with tracking
the eVectiveness of registration and advertising is
that, the way the system works, the individual voter
registration forms go into local councils; if we
received all the voter registration forms it would be
easier to say, “Did you send us this registration form
as a result of having seen the advertising, or not?”
We do our best with the local councils, but it is quite
impressionistic in terms of what they can say. Andy
can give you some figures about the numbers of
registrations that came in at particular phases while
we were advertising. I think the other point to make
is that overall the level of registration in Scotland
held up pretty well between 2003 and 2007. Had the
voter registration campaign been a complete failure
one might expect there would have been problems
with registration—there were not. It is never going
to be easy to say whether that is the result of
advertising or general interest of the work of local

councils, the Electoral Commission or, indeed, of
political parties who are heavily involved in the drive
to get people voting.

Q42 Mr Davidson: Can you just clarify this question
of the voter registration figures holding up. That
means they were pretty much the same as they had
been previously where there had been no campaign.
We have a situation where we run an expensive
campaign and the voter registration figures hold up.
You would have expected them surely, given there
was a campaign this time but not a campaign last
time, to have one up quite considerably?
Mr O’Neil: There was a voter electoral registration
campaign in 2003 as well as 2007.

Q43 Mr Davidson: But not nearly as expensive as
this one?
Mr O’Neil: In 2007 there were 20,000 more electors
registered in Scotland than in 2003. One of the things
we can tell you today is one of the things which this
House did in passing the Electoral Administration
Act 2006 was to bring the electoral registration
deadline nearer to the day of poll—11 days instead
of approximately six weeks as before. Through that
we tracked, with the electoral registration oYcers,
registration applications received after the old
deadline. We had 37,386 applications made after the
old deadline which would have existed.

Q44 Mr Davidson: If we had not changed the date
the figure would have been even lower?
Mr O’Neil: Possibly.

Q45 Mr Davidson: No, it would have, let us be clear,
not possibly. If 37,000 came in between the previous
date and that date, and it was a 20,000 increase that
is clearly a 17,000 deficiency?
Mr O’Neil: Yes, but some of those may already have
been on the register. That is why I cannot say
certainly that the 37,000 were new registrants. What
I could say is the VoteScotland campaign spent a lot
of time ensuring that people knew of the new
deadline for registration.

Q46 Mr Hamilton: Mr Gould has recommended
that constituency and regional MSPs should be
elected on separate ballot papers in future; that
parties should be required to use registered names
only; and that order on the ballot paper should be
determined by lottery. Do you agree with the
recommendations?
Mr Wardle: It is quite clear there is very widespread
acceptance of the proposal to separate the two
ballots from one sheet. It seems to us to make perfect
sense in Scotland that should be the case as we go
forward unless and until such time that it is quite
clear that the voter would be better served by any
alternative. It seems quite clear to everybody, and I
think we would agree with this, that for the time
being there is no alternative to going ahead with
separate ballot papers in future. On the question of
how parties appear on the ballot paper, the question
of a random draw, a lottery, is one we have certainly
looked at quite hard in the past. We are still thinking
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about this and will come out with a definitive
position when we publish our next document on
taking Gould forward at the end of this month, but
at the moment we are considering it. There are
arguments both ways and it may be that if we
address the third point eVectively—which is looking
at the way in which parties are described—it may not
be necessary to do both points. I think there needs to
be a bit more debate about that. If we change the
way in which the parties are described then some of
the advantages of alphabetism may not be such
advantages as they are at the moment. On that point
we have already said earlier this year, following
concerns which were raised particularly in Wales in
the Welsh Assembly Elections, that we would look
at the experience so far of the new rules that
Parliament passed allowing up to 12 registered
descriptions for a political party for use on the ballot
paper. We think Ron Gould makes some sensible
points in relation to that, and we will be setting out
our views more fully later on.

Q47 Mr Hamilton: You are eVectively saying “Alex
Salmond for First Minister” might not be necessary
if we changed the lottery system?
Mr Wardle: No, I think I am saying the other thing,
which is that I would address the question of party
descriptions first, and then see whether the
arguments for a lottery system still hold up quite
as strongly.

Q48 Mr Hamilton: Could I ask a pretty sensible
question I think of as an electorate who does not get
involved in the politics. Would it then not be in the
position of the Electoral Commission, who
conducted research prior to the ballot paper design
and doing the ballot paper design, to put those
arguments firmly and strongly at the time when the
ballot paper was being drawn up? I have tried to
look at some of the papers and I cannot find where
you have strongly argued the case that this should
not have gone ahead the way it did?
Mr Wardle: We have not strongly argued the case in
favour of a lottery in the past. We have discussed the
case for a lottery in some of our previous work and
we have never made a firm recommendation that the
UK should abandon the current system. Gould has
certainly put that back on the agenda and we will
take that up. On the question of registered
descriptions, Parliament voted in 2006 and that was
followed through in the Scottish elections after a
good deal of debate in Parliament where the
Electoral Commission’s original recommendation
for six registered descriptions was changed by
Parliament, because Parliament felt that 12
registered descriptions was a much more
appropriate number for political parties. We did not
have foreknowledge of how diVerent parties might
choose to register themselves. We applied the rules
as Parliament passed them, which gave us no
discretion to refuse the descriptions which were used
on the Scottish parliamentary ballot papers. Gould
has looked at that. He has said there is evidence that
this was not a helpful state of aVairs, and we will pick
that up and take it forward. Clearly, I think the

whole question of the 12 registered descriptions
deserves another look—a speedy “another look”—
and part of that will be taking into account
experience in Wales; part of it will be taking into
account experience in Scotland. There are clearly
some important questions that have been raised and
we will be coming back to Parliament with
recommendations on any changes we feel are
necessary.

Q49 Mr Hamilton: Could I make two points,
Chairman, and then I will conclude on that. One is,
when you look at the lottery system would you also
be considering at that time a blocking system, where
each party would be blocked oV, if the SNP wanted
two candidates and put two candidates, and Labour
put two candidates; rather than a lottery system. I
know from personal experience, not being involved
in this election, for many of the elderly people going
in it is much easier for them to look at the party they
want to support as well as the individuals, and
therefore that should be considered as one of the
options that is available? The second point I want to
ask is for clarification. Part of the report indicated
that the electronic system should be maintained in
some fashion in relation to the election; but Mr
Gould’s report also indicates that the paper should
be folded before it goes into the ballot box. If my
memory serves me right one of the problems with the
electronic system was you had to put the paper in a
certain way, and you could not fold the paper.
Therefore, it is a contradiction in the
recommendations. Can we get clarification in
relation to that?
Mr Wardle: On the first point, as I have said, there
are arguments against a lottery system as well as for
a lottery system. We will be looking at both sides of
the argument in taking this forward. On the question
of folded ballot papers the wider question is, as Sam
Younger said in his introduction, Ron Gould set out
some options; I think the important thing he said
was the importance about e-counting is that e-
counting in Scotland this year suVered from a
number of problems : to do with coordination; to do
with management of the suppliers; to do with late
legislation; to do with insuYcient project planning;
and to do with insuYcient research and thinking
from the voter’s point of view about what the actual
experience of going into a polling station and casting
your vote would be. I think the example you have
given is a very good one. I think everybody who was
watching voters casting their votes in Scotland will
have seen people folding the ballot paper because
that is what they had always done, and realising that
actually they were asked to put it in straight. I think
that is exactly the sort of point that needs to be
thought about. It is quite a technical issue; it needs
quite a lot of research in terms of what works; and
we need to look at whether an e-counting solution
can actually deliver an experience for voters that
makes sense. If you get to the point where the people
who are casting their votes have to fit themselves
around the system then there is something wrong
with the electronic system.
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Mr Hamilton: I do not think that requires an awful
lot of research, I have to say. It is commonsense.

Q50 Mr Wallace: Can I just take you back to the
process that led to the legislation that put in place the
procedures in the elections for the Scottish
Parliament. In December 2006, according to Ron
Gould’s report, you responded to some of the draft
orders that were placed before you and you made a
number of comments on them; some were taken up
by the Scotland OYce and some were not. Can you
tell me which comments were not taken up?
Mr Wardle: I would like Andy to come in on this
point. There were 29 pages of comments and we can
certainly let you have a note on that.2

Q51 Mr Wallace: You can clarify which comments?
Mr Wardle: Yes, it is not in the annexes of the
Gould report.

Q52 Mr Wallace: That order eventually made it to
March 2007. Can you tell me the involvement that
you had throughout that process before that order
actually became published; and indeed were you
shown the final draft of that order?
Mr Wardle: I will ask Andy to confirm this because
he was there on the ground during the process, but
my understanding is that the Commission worked
on two levels: on the one hand the Government is
under a statutory obligation to consult us, which
they did, and we responded; and that is the point you
have just talked about. They are not under a
statutory obligation to agree with everything we say,
but that is the way the system works. The other level
in which the Commission was involved was as a
participant, or an attendee of the Elections Steering
Group, which is mentioned in the Gould Report,
which looked at various things. I will ask Andy to
comment on the extent to which that looked at the
drafting of the legislation and that sort of detail.
Mr O’Neil: Peter is quite right, we did see the final
draft and that is the one we commented on formally
as the Electoral Commission. We were also members
of the Legislation Sub-Group which was a sub-
group of the Elections Steering Group, and there
were various drafts of the parliamentary order seen
at various times. We were told the legislation was
going to be later in the autumn, so we saw drafts as
existed at that time to assist us in the process of
developing the gains, because we have to give gains
to the returning oYcers and the electoral registration
oYcers. We did see them, and we did give 29 pages
of comments on the drafts at the turn of the year.

Q53 Mr Wallace: Did the Legislation Sub-Group
see the final draft?
Mr Wardle: The draft as it was produced?

Q54 Mr Wallace: As it was before it was produced—
as published. The final draft just before March 2007?
You were given the report in August 2006; you
responded with comments in December 2006; and

2 Ev 46–48

then those comments were absorbed into a final
draft that was then eVectively published and
implemented?
Mr O’Neil: From memory, the Sub-Group did not
see the final draft, subsequent to our comments.

Q55 Mr Wallace: The Sub-Group on Legislation, in
other words the working groups Legislative Sub-
Group did not see the final draft the Scotland OYce
was going to produce?
Mr O’Neil: Yes. If they had changed it they would
have technically had to resubmit it.

Q56 Mr Wallace: Did they change it between August
2006 and March 2007?
Mr O’Neil: Yes. There were a lot of changes between
that period.

Q57 Mr Wallace: You have just said you would have
had to have seen it in its final format if they made
changes to the draft?
Mr O’Neil: Yes.

Q58 Mr Wallace: You have said that they did make
changes to the draft but the Legislative Sub-Group
did not see it?
Mr O’Neil: I am sorry, I thought you said if the Sub-
Group had seen it and made changes it would then
have had to have asked us to comment on those
changes.
Mr Wardle: I think it is important to be clear on the
remit. One of the points that Ron Gould makes
throughout his report is a lack of clarity about roles,
responsibilities and accountability. The two players
who have responsibility in relation to legislation
were the Scotland OYce, who introduced the
legislation, and the Electoral Commission who were
consulted by statute on the legislation and gave their
views. The Elections Steering Group had no formal
role; it was a coordinating group set up to try to
make coordination better at elections where you had
the Scotland OYce and the then Scottish Executive
both involved, you had lots of other players.

Q59 Mr Wallace: We have all read the report, we
know the process.
Mr Wardle: The Legislation Sub-Group though did
not have a remit, as I understand it, to agree what the
legislation should be. The functions that the
Legislation Sub-Group had were when the Scotland
OYce wanted some advice it would go to the
Legislation Sub-Group and ask for that advice. The
key thing that happened in the Legislation Sub-
Group was that the members of the group were
taken through by the Scotland OYce the legislation
that was emerging so that they could begin to plan
how they would actually implement it when it was
passed. I think it is important to be clear the
Legislation Sub-Group did not have a formal role in
deciding what should or should not be in the
legislation; that role was for the Scotland OYce.

Q60 Mr Wallace: I understand that the final say is
the Scotland OYce and Scottish Executive when it
comes to the drafting of legislation. I think what
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Ron Gould’s report clearly says is that the Scotland
OYce and Scottish Executive, but predominantly
the Scotland OYce, ignored advice from the
practitioners of electoral process. That comes out in
SOLAR, the Scottish Local Authority evidence,
your own evidence and the Scottish Executive. What
I am trying to find out is the one body it had to find
advice from, the Sub-Group on Legislation, was not
listened to, did not seem to be listened to and was not
shown the final draft. I am amazed the Scotland
OYce, not being an expert in elections but the
experts it set up to advise, no statutory role, were
eVectively throughout the process were ignored on a
number of occasions. It will be interesting to see how
many of the comments that you gave on the 29 pages
were actually listened to, because you are the experts
along with some of the other groups. That is why I
am trying to find out whether the sub-group saw the
final draft before the Scotland OYce made a decision
go ahead and publish?
Mr O’Neil: There certainly was not a meeting of the
sub-group. My understanding is a lot of the
comments in our 29 pages were taken up by the
Scotland OYce. The Scotland OYce may have
circulated a draft of the order subsequent with
changes in it to the membership of the group, but
there was not a meeting of that group.

Q61 David Mundell: In terms of your role I want to
ask two specific things where the impression I am left
with is that you stood by whilst things which were
likely predictably to cause diYculties went ahead.
One is in relation to the letter which you wrote in
August 2006 saying that more research was required
into the completion of ballot papers by members of
the public. Let us be clear, that was only completion
of one of the ballot papers. Nobody was ever asked
to complete the two ballot papers and see what eVect
that would have. Is it not the case, simply writing to
the Minister and saying you thought further
research was required after only 100 people had been
tested was not enough? Should you not have been
beating the drum that there was an inadequate level
of research: because for us as parliamentarians, for
the political parties who apparently are all
responsible for this, they were never aware of that
situation. Was it not incumbent on you, the
Electoral Commission, to be taking forward that
issue and particularly, as we subsequently saw, in
relation to people who were perhaps in socially
disadvantaged areas who experience particular
diYculties? Would you not have been doing more to
get that issue addressed?
Mr Younger: I think it is fair to say that is the main
criticism of the Commission that Mr Gould makes,
and it is a criticism that we accept. I think we should
have, with hindsight, made more of that both in
terms of the extent of the research, and in terms of
signalling the potential diYculties of the 4%. I think
it is one of those occasions, when I look at the extent
of research we do with the public in terms of framing
our voter awareness campaigns, where the strong
lesson for us is we need to be focused in that way on
this issue as well. The only diVerence being of course
that at the end of the day those are not issues on

which we have our own responsibility, if you like. In
the end we are providing some research, but I take
the point entirely.

Q62 David Mundell: You did not take it during the
election process, because a second event occurred
which was the changing of the Glasgow and Lothian
ballot paper, which to me is fundamentally
unacceptable in the electoral process, that some
electors in Scotland received a diVerent form of
ballot paper than others. That is such a fundamental
change and yet, again, you did not seem to take the
level of action required to deal with that. In fact
many people involved in the political process were
not even aware that that had happened until after
the votes were cast. Was it not again your role to be
highlighting something so fundamentally at odds
with the principles of elections in this country which
had taken place, and to have something done
about it?
Mr Wardle: I think the fact here is that what Ron
Gould is saying, and that is what is behind his
suggestion that one consideration should be a chief
returning oYcer for Scotland, is that there was no
body, including the Electoral Commission, with a
clear and accepted role to oversee what was going
on. I think it is perfectly fair to say that with
hindsight, and if you read the Gould report, a lot of
people did not know that decision had been taken; it
was a decision for the local returning oYcer. I think
it is fair to say the Electoral Commission was not
aware immediately that had changed, because one of
the things we could have done and found ourselves
in some diYculty was to see whether we could
change some of our advertising in those areas to
explain now that the decision had been taken by the
returning oYcer to see if we could catch up with that.
In the end the only thing that it was possible to do
was to change the briefing for the people in the
polling station on the day to try to help voters. What
Gould is saying is actually when you have an election
like in Scotland, a complex election involving a lot
of diVerent aspects, he is questioning fundamentally
the way we run elections across the UK, in Scotland,
which leaves those sorts of decisions to local
returning oYcers. The returning oYcer in those
areas was faced with a problem: a logistical problem
which was a mixture of how much space he had on
the ballot paper; the flexibility or otherwise of the e-
counting process; and the need to try to explain to
voters. In the circumstances he took a decision. Had
the Electoral Commission intervened the returning
oYcer would have said, “Thank you very much, I
hear what you say”, but he might have said, “I stick
with my decision”, because that is the way election
decisions are taken.

Q63 David Mundell: At least there would have been
a wider awareness that this was about to happen?
Mr Wardle: I think that is a fair point. I think one of
the lessons we take from this whole experience is that
the Commission should perhaps redouble its eVorts
to be carrying out a watching brief on what is going
on in all these various decision-taking processes and
to be working harder to find out when we think there
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is a problem. I think the bigger issue moving forward
to deal with that sort of problem is to have a debate
about how election decision-making is coordinated.
Scotland was a very good example of where you had
some decisions taken on a nationwide basis, and
other decisions which were left to local returning
oYcers. The Commission—has a role a bit like a
constitutional monarch—advising and warning but
actually having no powers to change things. While I
accept that we may not have advised and warned to
the extent we should have done, and we would
certainly want to redouble our eVorts to do that in
future, there is another issue which is the basic
structure of decision-taking, accountability and
coordination which really needs to be addressed for
the future.

Q64 Mr MacNeil: Regardless of the diVerences in
Glasgow and Lothian, there is a general problem
with two votes on the one ballot paper; and maybe
even calling one vote a first vote and a second vote
was a problem; and certainly the unfortunate
accident of putting the longer list in the first column
made it look at times that the second column was a
continuation of the first column and added to the
confusion. I would like to point out that on 7 March
2007 the SNP warned that at first glance the
statement on the example ballot papers “You have
two votes” could be misleading. Further in a
submission to the Arbuthnott report about the two
systems on the same day, the SNP said having two
diVerent voting systems of elections on the same day
leaves the door open to confusion. Interestingly,
despite partisan warnings of STV, this was not
actually as big a problem for first time voters as
having the list vote and the constituency vote on the
same paper. I hope that would not happen again. I
have heard mention of a lottery. I would just like to
point out I think the alphabet is in fact some form of
lottery itself. Perhaps better than having a lottery we
should instead have a system where the ballot papers
were randomly ordered as opposed to having an
election set where you had the same order, whether
it be in alphabetical order or an order that was
drawn by lottery (and as I say the alphabet is like a
sort of lottery). Secondly, you would also have a
problem with electronic counting, should it happen
again. Finally, the party descriptions, say the likes of
“Jack McConnell for First Minister” would have
been welcomed by the SNP; as would “Wendy
Alexander for First Minister” in future be very
warmly welcomed by the SNP.
Mr Wardle: I note your last point. On the second
point about e-counting, the Commission I think will
make a clear statement when we respond. Gould has
identified a whole range of problems with e-counting
and a number of things which need to be put in place
if e-counting can be conducted safely in future. I
think I can very safely say that the Commission,
picking up Mr Mundell’s point earlier, will want to
make very clear the conditions that we regard as
necessary for e-counting to be deployed in Scotland
in an election like this; and we will be looking to see
that those conditions are satisfied before any
decision to do that. Those conditions include a more

strategic approach; better coordination; better
checking on suppliers; and crucially looking at the
legislation for e-counting. One of the diYculties
which Gould identifies is the fact that actually the
way that legislation works is that we take the old, in
some cases, Victorian legislation for counting pieces
of paper and try eVectively to take out the person
counting bits of paper and insert a computer; and
that just is not good enough. I think it behoves all of
us to do some really careful work on what the right
legislative framework should be to give the public
confidence and the candidates and parties
confidence that the e-counting process can sensibly
and safely be deployed in future without the sort of
glitches and hiccoughs that we had this time round.
On the lottery again, as I think I said in response to
the earlier question, there were a range of solutions
to the issue that Ron Gould has identified; and I
think the approach we will want to take is to look at
the range of options rather than getting too fixated
simply on the random lottery.

Q65 Mr Walker: In the immediate aftermath of the
problems, this train crash that happened, would you
have been surprised if the Secretary of State had
resigned because he felt his position had become
untenable? If he had done, would you have felt some
sort of degree of responsibility for having put him in
that position?
Mr Younger: I do not think it is for us to say what
secretaries of state should or should not do.

Q66 Mr Walker: I did not ask that. I said would you
have been surprised. I did not ask you whether he
should have resigned or not. I said would you have
been surprised, given the scale of this problem, if he
had resigned?
Mr Younger: No, I do not think it is appropriate for
me to comment on that. From our point of view,
whatever happened we have some areas in which we
take some of the responsibility. That we take on
board and we will take it on board for the future.

Q67 Mr Walker: I just struggle at the moment with
the Electoral Commission because most of us grew
up at a time when we were pretty proud of our
electoral system in this country. It was the
benchmark held up around the world as to the way
things should be done in a democracy. Before we had
this disaster—and it was a disaster in Scotland; it
was humiliating, to be perfectly honest, I do not
think there is any other way of putting it; it was
totally humiliating—we have had electoral disasters
across the country, particularly with postal votes,
proxy ballots. Are you not just distraught at what
has happened over the past eight to ten years to our
electoral system? If you are not distraught, why not?
Mr Younger: There are a lot of issues. If you take
postal voting, which was brought in in 2000, postal
voting on demand just before the Commission was
created, it has been an area we have done an awful
lot of work on; we have made some very clear
recommendations which we continue to press—not
all of which have been taken up by government;
some of which have in order to improve the system,
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and improve confidence; and some of that has
happened in 2006. We are an organisation that can
provide advice and guidance but we do not run
elections. What we are not prepared to do is, as it
were, take the accountability for elections in which
we have not the responsibility; and that is where I
think this issue of what the future organisation of
elections comes in. That is the critical question I very
much take on board from what Ron Gould
mentions in his report; and it is something that has
been in our minds—this need for a greater clarity.
This is an ambivalence and I think it is important
to clarify.
Chairman: Can I ask a non-political question here.
The Electoral Commission accept a degree of
responsibility, and the Government accepts some
degree of responsibility that mistakes were made;
but with other political parties, even the ones which
were in the coalition government in the Scottish
Executive, and the Conservative Party who were
widely consulted on this issue, do you not think it is
right that everyone learns lessons from the mistakes
and moves on, rather than in a blaming game?

Q68 Mr Davidson: Surely it is important to place the
blame firmly at the door of the junior coalition
partner as they are not here! Could I just seek
clarification—nobody in the Electoral Commission
thought of resigning at any stage, is that correct?
Mr Wardle: That is correct.

Q69 Mr Davidson: Comparing yourselves to a
constitutional monarch is an interesting one.
Extravagance and purely decorative would be the
parallel I would draw there. Do you not cost a great
deal of money for very little result?
Mr Younger: I would not agree with that at all. I
think we cost a modest amount of money for a
significant result.

Q70 Mr Davidson: How much do you cost
altogether?
Mr Younger: £24 million a year.
Mr Davidson: Goodness me!

Q71 Mr Wallace: Could I bring it back to the report
and the conduct of the elections etc. Under the title
“An air of uncertainty”, which is in Ron Gould’s
report, page 29, it refers to the fact that the Electoral
Commission started issuing guidance in March
2007; and that this late stage of the guidance being
issued, while some of the returning oYcers had made
an attempt to anticipate it, contributed to the failure
of a uniform, successful electoral operation. The
reason given in the report, and by similar evidence
submitted to Ron Gould, is that the lateness in the
publication of the orders from the Scotland OYce
was one of the main contributing factors to
everybody else being slower down the chain. Would
you agree with that? If you had had those orders
much earlier that you could have avoided some of
the confusion that happened?

Mr Wardle: Yes.
Mr Younger: I agree with that. Also I think it is
something that is not unique to these elections in
Scotland—late legislation; it is something there has
always been concern about. Clearly some of these
things would be a good deal easier to resolve sensibly
if you did have a longer lead-time. I think Ron
Gould’s suggestion of trying to move to a situation
where you do not have implemented legislation that
is made less than six months before an election is a
very sensible one.
Mr Wardle: The point makes itself. If you look back
at the Scottish elections, in 1999 there were real
problems for very similar reasons to 2007. In
response to that in 2003 people got their act
together; the legislation was there in good time and
the elections ran pretty smoothly; and in 2007 we
were back to late legislation and problems. I think it
is absolutely clear to almost anyone you speak to in
the electoral community that late legislation always
brings major risks.

Q72 Mr Wallace: The diVerence between 2003 and
2007 was that in 2003 the Scotland OYce and
Scottish Executive engaged with the sub-groups
(sorry to bring you back to the boredom of the
advisers in the process) and sent lawyers or solicitors
to them to ensure that the advice in those sub-groups
was carried forward without delay and there was a
proper airing of those views. Do you therefore agree
with the evidence of SOLAR in its submission to
Ron Gould in paragraph 1b that in common with
other practitioner representatives on the group
SOLAR represents the express concern about the
lack of meetings and the lack of legal representation
from the Scotland OYce and the Scottish Executive
at these meetings, which contrasts markedly to 2003?
They then go on to say that their greatest concern
was all the representation in relation to the sub-
group, that its work was undermined by late policy
decisions taken by ministers on issues such as ballot
paper design, timing of count, number of ballot
boxes, signing or not by the voter, and issues. Do
you agree with that?
Mr Wardle: I think if you read Ron Gould’s report
he clearly has identified exactly those issues as being
contributors to the problems that were experienced.

Q73 Mr Wallace: So delay and an undermining of
the work of that sub-group you would agree with?
Mr Wardle: I think that is right. Ron Gould
identifies a range of real problems to do with
accountability; to do with simpler earlier legislation;
to do with genuine and eVective consultation;
transparent decision-making; proper planning and
control; better research and contesting; and better
coordination. Those are all absolutely the issues that
we need to address. Whichever structure we adopt
for the future those structures need to deliver
improvements in all of those areas.

Q74 Mr Wallace: As far as the delay in the
legislation and the orders, that responsibility is the
Scotland OYce’s.
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Mr Wardle: I think if you read the Ron Gould
report—

Q75 Mr Wallace: What have you read from the Ron
Gould report?
Mr Wardle: The Scotland OYce was responsible for
the legislation and the timing of the legislation.

Q76 Mr Hamilton: Would it not also be the case that
from 2003–07 there was one other major change and
that was we changed the local government election
system to STV and did that not contribute to major
confusion?
Mr Wardle: It certainly did.

Q77 Mr Devine: Since Angus MacNeil has asked the
rest of the questions that we had all agreed
beforehand we would share out, I want to come back
to the bit on the Electoral Commission’s view on e-
counting. I get the feeling that you were supportive
of e-counting, is that the case?
Mr Wardle: I think of all the e-innovations that
could be introduced into elections, and the other
main one is e-voting which Ron Gould sets his face
firmly against for the time being, and we would agree
with that, we think e-voting is not a mature
technology yet and does not command suYcient
confidence to be deployed. E-counting is a
technology which has clearly worked well around
the world, it is not an immature technology. It raises
a range of very important challenges. The question
is whether in the UK the electoral administration
system is set up yet suYciently maturely to be able
to deliver successful e-counting. If you read the Ron
Gould report, he identifies a range of diYculties
which can be overcome. They are not impossible but
they need a good deal more application if we are
going to carry on doing it safely. As I say, what we
should do is set out the list of criteria which must be
met before e-counting is used again in Scotland.

Q78 Mr Devine: Can I ask you, and I do not mean
this in a cheeky way, Ben Wallace has described you
as the experts, but is it the case that you have got to
be five years away from a political party or political
activity before you can be on the Electoral
Commission? Can I ask, has anybody who sits on the
Electoral Commission dealt with the nitty-gritty of
an election campaign? Has anybody ever been a
candidate? Has anybody ever been an election agent,
for example, who sits on the Electoral Commission?
Mr Younger: I think it is not five years, it is ten years.
The legislation that set up the Commission—

Q79 Mr Devine: That is daft then, is it not?
Mr Younger: Yes. The legislation that set up the
Commission required that neither Commission staV
nor Commissioners could be people who had had
any specific connection with a party—they could
have been an ordinary member but not an agent, an
oYce holder, a candidate, a Member of
Parliament—for ten years. We think that has been
excessive and I know there are moves to make a
change. In terms of people who have been involved
in election campaigns, of course we have people who

have been involved in other areas. Two of our six
Commissioners over the past five or six years have
been experienced returning oYcers. I take that point,
but that is what the legislation requires.

Q80 Mr Devine: Are you confirming that no-one in
the Electoral Commission has ever been a candidate
or an election agent, no-one has ever been involved
in the nitty-gritty from the start of an election, the six
months before, the four weeks of the election, the
count and the aftermath of the election, no-one has
been in that situation?
Mr Younger: They have been involved as returning
oYcers but by law they cannot have been involved as
political party agents because that is what
Parliament legislated for.

Q81 Mr Devine: For ten years?
Mr Younger: For ten years.
Mr Wardle: I can tell you that none of them, because
they would be breaking the law if they had, had done
it in the ten years before they were appointed as
Electoral Commissioners. I cannot conclusively say
that anybody 30 years ago did not do that but to the
best of my knowledge that is the case.

Q82 Mr Walker: Why do we need e-counting? What
is wrong with the traditional method of doing it, it
seems to work, it does not seem to fail and everybody
seems to get on with it? Why do we need e-counting?
Mr Younger: The argument for the e-counting of
paper ballots has been based on the complexity of
elections. A first-past-the-post election where you
are simply counting one X is one thing, but the
Scottish returning oYcers in particular who went
across and looked at a manual count of an STV
election in Northern Ireland said, “Logistically it is
a nightmare to do that manually, we ought to be
looking to electronic means”. I think it is a function
of the complexity of the elections. That said, as Peter
Wardle has been saying, you need to get the
underpinning of it absolutely right if it is to go
forward.

Q83 Mr Walker: But there was not a problem in
Northern Ireland. It may have been a nightmare but
nobody was disenfranchised from the vote, is that
right?
Mr Younger: No, but there is no evidence that
anybody was disenfranchised from the vote by the e-
counting system itself.

Q84 Mr Davidson: We do not know that. Can I just
follow this up because with e-counting, as I
understand the position, the ballot papers which are
ruled out are not then examined individually by a
human being. Is that correct? That was certainly the
eVect in Glasgow.
Mr Scallan: That is not entirely the case.

Q85 Mr Davidson: What do you mean, it is either not
the case or it is the case. I asked is every ballot paper
which is ruled out seen at some stage in the process
by a human being.
Mr Scallan: Not every ballot paper.
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Q86 Mr Davidson: Thank you.
Mr Scallan: It would depend. In Scotland it was not.
Blank ballot papers were dealt with through the
machine rather than being adjudicated by a person.

Q87 Mr Davidson: In relation to those ballots which
were being ruled out for some other reason, my
understanding, certainly having been at the hall in
Glasgow, was that there was nobody, certainly from
our political party, who could see those.
Mr Scallan: Depending on the arrangements that
the individual local returning oYcers had
established for letting people know how the count
was going to be managed, there would have been an
opportunity for the returning oYcer or one of their
staV to make the decision and there is also the power
that exists at a manual count for people to object to
a rejected ballot paper.

Q88 Mr Davidson: There was not a manual count
though, that is the point I am making. One of my
diYculties about e-counting, leaving aside the
question that the ballot paper in Glasgow had to be
adjusted to fit the machines, which is quite an
interesting way of looking at how things are
operated, is that my understanding in Glasgow was
that there was a whole raft of ballot papers ruled out
which no-one was then able to see. Have you
subsequently examined, or do you intend to
examine, those papers to clarify whether or not a
normal human being might have interpreted them in
a diVerent way from the machine?
Mr Wardle: No, we do not because in the UK, and
it is the same in Scotland as the rest of the UK, there
is a process for challenging the results of elections. If
a political party or a candidate believes that the
count is—

Q89 Mr Davidson: No, I am not challenging the
result. I am not challenging the result, what I am
saying is I wish to seek clarification as to whether or
not you are seeking to clarify whether or not all the
papers which were ruled out were in fact correctly
ruled out, and I think you are saying to me that, no,
you have not and, no, you do not intend to.
Mr Wardle: No, we do not.

Q90 Mr Davidson: Is that not a bit sloppy?
Mr Wardle: No.
Mr Younger: No, I do not think it is. What we are
looking at in terms of this and in terms of any e-
counting in the future is our policy and our approach
will be that there should be human adjudication
certainly of every ballot on which there is a mark if
it has a doubt. The only place where there is an issue
is whether the machine can and should be relied on
to adjudicate where there is no mark on the ballot
paper at all.
Mr Wardle: The other policy point on which the
Commission will be quite clear, and this is an issue
that has arisen in manual counts as well and some of
you will have seen this in manual counts, is returning
oYcers vary greatly in the way in which they give
access to parties, candidates and their agents to
observe the process of adjudication. The

Commission is quite clear that it is a crucial part of
the process for the reasons you have hinted at in
terms of public confidence in the results of the
election and the way in which the returning oYcer
has administered the account. I was talking earlier
about some criteria which must be fulfilled before e-
counting is used and I am quite sure the Commission
will want to see a much more open and transparent
process in place for candidates and agents to observe
the process that is being used so that every agent has
a very clear opportunity to check what the returning
oYcer’s staV are doing when they rule out any ballot
in the same way as it is in place for manual counting,
and if that cannot be done then e-counting has got
problems.

Q91 Mr Devine: I think you are getting the strong
message that we are opposed to e-counting. You said
that nobody was disenfranchised but I just wonder
how you can claim that. We lost a council seat by one
vote and we could not get a recount, which four
years ago we could have. If a vote was as close as that
we would have activists, as would all the other
political parties, looking over the count as it was
taking place. How can you say that nobody was
disenfranchised?
Mr Younger: My understanding is, and again I do
not know for every constituency, the approach
should have been that every ballot paper that had a
mark on it should have been there for human
adjudication, not for machine adjudication.

Q92 Mr Hamilton: Mr Younger has indicated
something I did not know, and we were refused on
the night, and that is you could view the count and
after it had taken place you could challenge that
count. That was not allowed, as I understood it,
because of the electronic system. What happened
was the oYcers went through it electronically and all
parties had a substantial number of people where the
majority was less than the wasted amount of papers.
I thought it was logical we could challenge that but
we were refused access to do that. I think that
happened all through Scotland but you are saying
something diVerent, you are saying you could
challenge that.
Mr Wardle: I think there is a question here about
timing. The way the system works at a count is that
agents and candidates have the right to challenge
before the result is declared.
Mr Hamilton: That was not given that night.
Mr Davidson: You were not allowed to see the
papers.
Mr Devine: You cannot challenge what you do not
see.
Chairman: Colleagues, we cannot resolve this issue
within the next four or five minutes. This is
something that needs serious consideration and we
can probably have a meeting with the Electoral
Commission or some other mechanism within the
parties on this issue.
Mr MacNeil: Given the problems that have been
flagged up by members of the Committee here and
the fact that you support the change to the Electoral
Commission’s make-up from the ten to a five year
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rule and, given what we have just heard, would you
be supportive of one of Gould’s central
recommendations that the control of this election, or
subsequent Scottish elections, be transferred quite
rightfully to the body that it concerns, namely the
Scottish Government?

Q93 Mr Hamilton: That does not make any sense.
Mr Younger: The constitutional arrangements are
not for us to have an opinion on. What we want to
see is that there is proper co-ordination and planning
under whatever recommendations there are.

Q94 Mr MacNeil: Do you support Mr Gould’s
recommendation?
Mr Younger: We have not finally responded to Mr
Gould’s recommendation in that area. We do
support the need for there to be proper co-
ordination and proper timing, but I am not yet in a
position to say whether we support that particular
recommendation.

Q95 Ms Clark: Do you support the establishment of
a chief returning oYcer for Scotland?
Mr Wardle: Again, that is a good solution if it works
and if it meets the criteria that Ron Gould has set out
about accountability, co-ordination, planning,
supply and management, and voter education. If
that solution met all those criteria it could work for
Scotland. It is important to note that Ron Gould
himself made clear that he has not looked beyond
the 2007 Scottish elections. That particular solution
leaves some questions unanswered about co-
ordination across the UK at, for example, a
European parliamentary election or an election to
Westminster. From a UK-wide perspective, and we
are an organisation that operates across the UK as
well as in Scotland, it could also raise questions
about diVerent systems if you look at Northern
Ireland, London, possibly a chief returning oYcer in
Scotland, and you could end up with some
fragmentation inadvertently. What I would like to
see is a wider debate on how that sort of solution for
Scotland would work in the wider UK context and,
indeed, whether there are lessons from what Ron
Gould suggested for Scotland that ought to be
picked up elsewhere in the UK.

Q96 Ms Clark: If a person took on this post, would
that not mean that some of the functions may be
functions that would be taken over by the Electoral
Commission itself?
Mr Wardle: That is one of the issues, as Sam
Younger mentioned earlier on, and it raises
consequential questions about the Commission,
either the relationship of a chief returning oYcer to
the Commission and the future role of the
Commission in relation to how elections are run,
and we have discussed some of the issues, whether
the Commission has the right role in relation to
spotting problems and being able to intervene rather
than simply talk about them, and conversely, at the
same time, if a chief returning oYcer were
established some of the things the Commission does,
and which Ron Gould said the Commission did

quite well, in relation to public education would be
taken away from the Commission. Those are good
examples of why the debate probably needs to be
widened out a little before we take final decisions.

Q97 Ms Clark: Have you looked at other countries
and seen whether something like this works
anywhere else?
Mr Wardle: Yes, we have. There are a range of
options and those are precisely the sort of things we
would want to feed into that debate. It is diYcult to
find a complete parallel for the UK and its
devolution settlement. The models range from
something very like the devolved arrangements we
have in the UK at the moment to countries like
Canada and Australia where for federal elections
there is a national elections body which would meet
some of the tests of providing greater accountability
and consistency.
Mr Hamilton: That is an electoral system that covers
the whole country but what we have in Scotland are
four diVerent electoral systems. This comes back to
the point Mr Walker was making, and that is to
simplify the system. It does not matter what we do,
at the end of the day if we have complicated systems
it is going to confuse the electorate.

Q98 Mr Davidson: I think a simple first-past-the-
post would be far easier. Can I just clarify the
question of counting and whether or not you
support the idea of counting being done on the
next day.
Mr Younger: Certainly in relation to the combined
elections that we saw in Scotland in May, that was a
recommendation we made on the basis of some
research we did which was not taken up, and we
would stick by that as that would have been the right
thing in the Scottish context. We will be looking
harder at whether there should be a presumption.
The practice is diVerent in diVerent places already. If
you look at local elections, say, in England, a
number of returning oYcers now count the next day,
particularly because of the growth of postal voting
and the need to have late incoming postal voting.
The main principle that we need to base it on is that
the priority needs to be the integrity of the count and
the right result and its accuracy rather than
necessarily speed, and that should be the guidance.

Q99 Mr Davidson: Presumably that would allow
time for a more thorough examination of papers that
were disallowed?
Mr Younger: Our view would be that there always
needs to be time for there to be proper adjudication
of any doubtful ballot papers.

Q100 Mr Davidson: The second point is about
closing the polls earlier and Ron Gould does
mention that. Do you have a view on that?
Mr Younger: We have not got a fixed view on it at
the moment. After all, the legislation of a year or so
ago extended the polling hours for all elections to
make them uniform. When you have got a system
where a country is used to operating in a certain way
you need to be very careful about changing it.
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Q101 Mr Walker: I just want to make a point on
next day counting. I believe that democracy is very
precious and should be celebrated as much as
possible. I think it is really quite nice that after ten
o’clock the votes are counted, television covers it
and there is a sense of excitement and occasion about
it, and that is important for encouraging people to
go out and vote, making people feel part of a great
journey, a great event. I am concerned that we are
just taking all the excitement out of this. Next day
counting, or maybe next week counting, lacks the
immediacy and excitement of democracy as we have
it today which, as I have already said, has worked
well for the past 100 or so years. Are you not
concerned that we could be making this a rather dry
and unexciting process?
Mr Younger: I entirely respect that view and it is
certainly in line with the traditions we have had and
drives a lot of people to want to see a count on the
night. However, I do think the principle ought to be
the first base is to have something that you feel
confident is going to produce a result that has
integrity.

Q102 Mr Walker: This is what I do not understand.
This has never been a problem, we have always been
confident in the result. I do not understand why we
have introduced electoral systems that create so
much concern both in your mind and the public’s
mind. This seems to be bad news, to be honest,
unfortunate.
Mr Younger: That is a wider question. In terms of
the count, when you had a complex system with
postal balloting and electronic counting used for the
first time, in that particular case our view was that
the interests of an accurate result—

Q103 Mr Walker: Is this progress?
Mr Younger: —were for the next day in relation to
that particular area.
Mr Walker: Do you think this is progress in our
democracy? I think our democracy is heading
backwards, not going forwards. Do you think we
have made progress?

Q104 Mr MacNeil: The SNP were elected!
Mr Younger: Before the Commission was created a
number of new things had begun to be experimented
with: electronic counting, electronic voting and
postal voting. I do think increasing the range of
opportunities that people have in terms of how they
cast their vote is a good thing in principle but we
need to make sure that it is done properly.

Q105 Mr Walker: It is dismantling confidence in our
democracy in a large number of areas.
Mr Younger: It is up to us to make sure that we
restore that confidence. I would accept in relation to
postal voting that confidence took a dip but
legislation last year has started us on the road to
resume that confidence.

Q106 Mr MacNeil: Perhaps part of the restoration
of that confidence might be the separation of the
Scottish Parliament and local government elections

and having them on diVerent days. When we look
over the election debacle it was not really the STV
part that was run out for the first time, that went oV
fairly seamlessly, and the problem was not with first-
past-the-post. Would you support the Scottish
Parliament and local government elections being on
diVerent days?
Mr Wardle: Yes.

Q107 Mr Davidson: Does that mean diVerent years
or simply diVerent days in the same week?
Mr Wardle: Gould’s recommendation, as I read it, is
not diVerent days in the same week, it is changing the
cycles so that they take place in diVerent years. There
are arguments for and against holding elections on
the same day, and Gould goes into those, and it is
quite clear from his analysis that they are finely
balanced. In the Scottish context it is relatively easy
to change the cycles so there is clear water between
the local government elections and Scottish
Parliament elections, and that seems to be what he is
saying. That context does not exist in other parts of
the UK and it may not exist in Scotland in certain
years because there are Westminster and European
elections to take into account.
Chairman: Ron Gould recommends that there
should be separate days for the local government
elections and Scottish Parliament elections, and also
preferably two years apart. I welcome this
recommendation. Would you expect the Scottish
Parliament elections to be in two years’ time?

Q108 Mr MacNeil: Six years’ time, the Government
is popular!
Mr Younger: I think that goes beyond our remit,
those are not decisions for us. If you can find a
starting point that says if you can find a way to keep
elections separate that is probably the best thing to
do, but it will not always be right that you would not
put elections on the same day or combine them.

Q109 Mr Hamilton: If that is the case, and it depends
what one goes for six years and what one goes for
four years, and I am quite sure the incumbents at the
present time will look to try and extend the Scottish
Parliament for two years, if that is the case and they
do separate, what does that do about democracy
because there was only a minimal turnout on a
scorching day, on a day when two parties were going
head-to-head? The democratic deficit really does
concern me, that on a day when there should have
been a massive turnout there was not a massive
turnout. The common view is if you separate the two
elections there will be even less of a turnout because
one complemented the other to get the turnout. I do
not take the view that everybody seems to be taking,
there is a bigger issue at stake and that is about
making sure people come out. What does concern
me is that the Electoral Commission have gone on
the record, and correct me if I am wrong, as saying
you prefer the STV system. I watched Andy O’Neil
saying, “It wasn’t me, guv. The voting system works
very well in local government, there are other
problems, it is not us who are to blame for it all”. I
do have a problem with the democratic deficit if you
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separate the two days. Everybody seems to be
accepting it yet I think there is a major problem with
that because I do not want to see a 30% turnout.
Mr Wardle: I think the first thing to say is that the
Electoral Commission does not favour one electoral
system over the other, the Electoral Commission is
keen that whatever electoral system is chosen by
parliaments is properly administered. On the
question of separation, you are absolutely right, that
is precisely what Ron Gould worries about in his
report. There has been a big debate about that on a
UK-wide level in relation to the role of the Electoral
Commission and, coming back to Mr Davidson’s
comments earlier on, how much can the Electoral
Commission do to drive up turnout. We agree with
others, notably the Committee on Standards in
Public Life, that what drives turnout is principally
not the activities of the Electoral Commission or the
local returning oYcer but the activities of political
parties who put propositions before the electorate
which will either fire up the electorate to come out
and vote or will not. Therefore, I think there needs
to be a debate that encompasses the political parties
and the parliaments over this point. Ron Gould has
considered the arguments and it is clear that he
thinks it is finely balanced and the clear argument
against is the one you have just articulated.

Q110 Mr Hamilton: We are concerned about that.
Mr Wardle: If elections are going to be held on the
same day, because we are concerned about turnout,
then there are other things that need to be done to
avoid the problems of holding them on the same day,
which are probably to do with confusion and
complexity. We need to take a decision on what is
the right way forward.
David Mundell: Chairman, I think it is important to
recall that many of these arguments were articulated
in the Scottish Parliament at the time that STV was
introduced and only one party voted against the
introduction of STV.

Q111 Chairman: I can understand that the STV is a
complex system and when votes are counted it is
going to take more time and the Electoral

Witnesses: David Cairns MP, Minister of State, Scotland OYce, Mr Gerald McHugh, Head of Policy
Division, and Ms Sheila Scobie, Head of Policy Branch, Scotland OYce, gave evidence.

Q113 Chairman: Good afternoon. I would like to
welcome the Minister to our session The Experience
of the Scottish elections. Before we start on the
detailed questions, do you have any opening
remarks you would like to make?
David Cairns: I will curtail my opening remarks,
Chairman. Thank you for inviting me here today. I
will introduce my two colleagues. On my right is
Gerald McHugh, Head of the Policy Division in the
Scotland OYce, and on my left is Sheila Scobie, who
is Head of the Policy Branch that deals with this
particular area. I will restrict my opening remarks to
saying how we are progressing the recommendations
from the Gould report. The Secretary of State said
in his statement on the day that the report was

Commission and others think it should be the next
day, but as far as Scottish parliamentary elections
are concerned there has been counting in the past on
the same night and there have never been any
problems. I believe it is a fine tradition in this
country that the votes are counted the same evening
and there is the excitement of the supporters and the
candidates and the election agents and there is a
very, very strong feeling among colleagues here and
in the Commons that they do not want this
excitement to go and for this fine tradition to be
given up.
Mr Younger: I entirely respect that view. I would
only say that in the case of this particular
combination of elections we did take the view that it
would have been better to have counting the next
day, but that is not something that is a blanket for
every single one necessarily.

Q112 Chairman: Could I thank the witnesses for
their attendance. Before we conclude, would you
like to say anything which perhaps we have not
covered during our questions?
Mr Younger: Only to thank you again for the
opportunity to come and speak to you. It is valuable
for us, not only beginning to go through our
emerging thinking on how we respond to what is in
the Gould report but also to get some of the
feedback from the Committee on the sorts of things
that are important to you. There are lessons to learn
for everybody, I hope we do all learn them and can
be in a position to provide something that is much
better for the Scottish electorate and, indeed,
electorates elsewhere as time goes on. We would be
delighted and very happy to engage further with the
Committee, particularly once we have thought
further about these things and particularly on some
of these issues that are going to require slightly
longer term debate, such as the chief returning
oYcer role. We would very much welcome another
opportunity if the Committee is considering this
further.
Chairman: Thank you for your attendance. I am sure
that my colleagues found your evidence this
morning very helpful. Thank you.

published that he was going to accept five core
recommendations right away: first, that we revert to
manual counting for the Scottish Parliament;
second, that we revert to separate ballot papers;
third, that we extend the period of time between
close of nominations and polling day; fourth, that
we consolidate the legislation; and, fifth, we do not
introduce any new electoral provisions within six
months of the Scottish Parliament elections. He also
indicated in his statement that there was another
group of recommendations that would require some
further thought and consultation. For example, the
recommendation of a chief returning oYcer and
professional status for returning oYcers and EROs,
changing the law to deal with what Mr Gould
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referred to as “naming strategies”, and the issues
around the timing of the count. I will confirm to the
Committee what the Secretary of State said at the
time of his statement, that we will be launching a
public debate on all of these issues, we will be doing
so by various means, including a consultation
document which we shall send to colleagues. In line
with Mr Gould’s call that we move beyond the usual
channels of communication and look especially at
the interests of the voters, we will go beyond our
normal consultation methods. We will be meeting
the returning oYcers, registration oYcers, COSLA
and the political parties, and as part of their
continuing role we will expect the Electoral
Commission to initiate a robust assessment of
voters’ views on all of these matters and come back
to us with the results. Finally, a brief word about the
proposal in the report that consideration should be
given to what is referred to as “exploratory
discussions” on the question of whether the Scottish
Parliament should be the single jurisdiction to
undertake planning and preparation of the
parliamentary elections. Just to remind the
Committee, the Secretary of State in his oral
statement indicated that he would be prepared to
initiate such discussions.

Q114 Chairman: One of the main points from Ron
Gould was that “voters were treated as an
afterthought” in the May elections. Do you agree
with this assessment?
David Cairns: I think in the sense that relates to the
interests of ordinary voters who are not paying very
close attention to the way in which these things are
prepared, then that is a fair assessment. He does say
“by all the other stakeholders”. I think that is a fair
assessment. What I was indicating in my opening
statement was that as we move forward from Gould,
in a sense that has to be the motif, for future
decision-making to be focused on how we engage
ordinary voters in some of these decisions. Voters
are busy people, they are not particularly interested
in spending huge amounts of time on this issue, but
we have to find mechanisms whereby we can engage
with voters throughout the country if we are going
to make some of the changes that are recommended
in the report. I will just pick one example. If we were
to change the way in which names appear on the
ballot paper from the traditional alphabetical order
to a randomised order, that is something that voters
might want to express an opinion about before we do
it. I appreciate that Mr Walker and Mr Wallace
might take a diVerent view on that from Mr Cairns
or Mr Alexander. It is something that we should be
asking voters what their views are. Yes, we do accept
that we did not engage directly with the voters. We
engage through proxies with returning oYcers, with
the Electoral Commission, with the political parties,
with the electoral administrators, with COSLA, and
obviously they all have their own lines of
accountability to voters, but putting ordinary voters
front and centre of this has got to be the motif for
moving this process on.

Q115 Chairman: How would you ensure that voters’
interests take priority in future elections?
David Cairns: I think through the consultation that
I have outlined where we will consult with the
traditional stakeholders. It is the Electoral
Commission’s statutory role to ensure voter
education, that voters are informed on all of these
issues, and they have said they will reflect on the way
in which they do that as part of the criticism they
received from the Gould report. We have to be
innovative about this. I would not be at all averse to
returning oYcers in each constituency or council
area having a panel of voters, however they would
choose to do it. What we cannot be is too
prescriptive because that goes against another one of
the recommendations on this. I am not going to tell
returning oYcers in each area how they should go
about this, but it is incumbent on all of us, because
do not forget the allegation that we put the voter as
an afterthought was made against every other
stakeholder, and that includes all these
organisations, so as they are considering how they
should be taking forward the recommendations I am
hoping that they will be putting the needs of the
voter at the heart of that. I think there are ways in
which we can do this and we should be moving
beyond simply one kind of focus group or one
mechanism and all of these other organisations
should be directly talking to voters themselves, as we
will be as part of this process.

Q116 Chairman: Minister, you will be aware that
Ron Gould has issued a letter of clarification.
David Cairns: Yes.

Q117 Chairman: Do you think it was necessary? Was
it necessary for there to be a letter of clarification?
David Cairns: To be honest, that is something you
need to ask Mr Gould, I do not know what was in
his mind when he wrote that letter. Contrary to
utterly ill-informed and baseless speculation we had
no contact with Mr Gould or the Electoral
Commission which in any way, shape, manner or
form precipitated this letter. It was obvious to me if
you read all 121 pages of the report what Mr Gould
was saying. He was making a criticism that the
political classes, the political interests as a whole,
were putting their interests before the interests of the
voter or the eYcient processing of an election.
However, if you take one or two particular phrases
out of that report it could be seen that Mr Gould’s
major criticism was against myself and the Secretary
of State for taking decisions in the interests of the
Labour Party, and that was very much the comment
that came on the back of the publication of the
report, but if you actually listened to all the
interviews which he gave during the course of that
day, up to and including the interview he gave with
Gordon Brewer on Newsnight Scotland he was
saying over and over again, “That is not what I was
saying”, so he issued his letter of 25 October where
he says quite clearly: “I did not suggest in the report
that specific actions were taken by Ministers to
advance their own party’s interests but that all
political parties were concerned with the potential
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political advantage that could be gained by certain
decisions, such as on the question of ballot paper
design, and this delayed key decisions. When I
examined the reasons for this I concluded that, while
responsibility for taking these decisions lay with the
Scotland OYce and the Scottish Executive, all
political parties in Scotland were involved in the
long-running debates, contributed to the final
decisions and shared in the failure to prioritise the
interests of the voter.” I did not need that
clarification, it was clear to me from reading the
whole report that was what he intended to say, but
what was in his mind when he issued the letter is
really something that you need to ask him.

Q118 Chairman: Do you believe that his report was
misinterpreted by politicians or by the media?
David Cairns: I think that if you take one or two
comments out of context, and the way in which he
uses the word “partisan”, which I think has a
commonsense meaning, he did not mean it in the
commonsense meaning of the word, it is perhaps
understandable why people came to those
conclusions. It was also very clear, and very clear to
me from the exchanges that took place across the
floor of the Chamber on the day of the publication
of the report, that the vast majority of people who
were on their high horse had not actually read the
report in its entirety, and I hope people have now
had the chance to do so and they will come to the
same conclusion I came to when I read it, and Mr
Gould has clarified, which is that he did not mean
those statements to imply that ministers were taking
decisions in the interests of their particular party.

Q119 David Mundell: The Committee is going to
consider whether we call the former Secretary of
State to give evidence because I think it is very
important that we hear directly from him. He made
the very big statement that that letter “exonerated
him”, and in our previous evidence from the
Electoral Commission they do not think that is the
case. Hopefully we will also hear from Mr Gould.
You have placed great weight on that letter which
the Electoral Commission do not seem to place on
the letter and in our previous evidence taking session
they believed the letter changed absolutely nothing,
the report is as written. Whilst it may be the case that
all parties and all stakeholders had a role in this
process, ultimately you and your then boss were
responsible for it. Do you not accept that
responsibility?
David Cairns: I can do no more than read you what
Mr Gould himself has said about the report. My
view is if you read the entire report you will come to
the conclusion that Mr Gould is saying that the
political parties corporately acted in the interests of
the political parties, and that is what they do.

Q120 David Mundell: But with respect, Minister,
none of the other political parties were in the
position that you were as a minister, and the
Secretary of State was, to actually influence the
decisions, were they?

David Cairns: I do not accept that at all. The phrase
he uses is all political parties “contributed to the final
decisions”. Those are Mr Gould’s own words.

Q121 David Mundell: But they did not make the
decisions, you and the Secretary of State made the
decisions.
David Cairns: Yes, of course we did, and Mr Gould
says quite clearly: “ . . . while responsibility for
taking these decisions lay with the Scotland OYce
and the Scottish Executive, all political parties in
Scotland were involved in the long-running debates,
contributed to the final decisions and shared in the
failure to prioritise the interests of the voter.” My
view, as I have said repeatedly now, is from a reading
of the entire report it is very clear that is what he is
saying and in that sense I agree with you that the
letter does not change the report materially. What I
think the letter is doing is responding to the fact that
there had been a couple of days of intense media
coverage and speculation by commentators and
other political parties as to what Mr Gould actually
meant, which in my view did not accurately reflect
what Mr Gould actually meant. He is saying in his
letter very clearly that his report should not be read
as saying that Labour ministers were taking
decisions in the interests of the Labour Party; he is
quite clearly not saying that. On the first point that
you made in terms of exonerating, the second
paragraph of Mr Gould’s letter of 25 October said:
“I said when I published my report that my intention
was not to assign blame to individuals or
institutions. It remains my view that discussion of
my report should proceed on this basis.”

Q122 David Mundell: Is this not just a reflection that
you seem to know what is in Mr Gould’s mind when
it suits your interpretation and you do not know
what is in his mind when it does not?
David Cairns: I said you will have to ask Mr Gould
what was in his mind, I do not presume to know
what is in Mr Gould’s mind. I am reading out what
he wrote. I am not psychically divining it through the
ether or through the magic of reading, I am telling
you what he wrote. He said: “ . . . when I published
the report my intention was not to assign blame to
individuals or institutions.” It is perfectly within the
normal political discourse for people to take a report
and infer from that what they want to infer and to
use the report to buttress their pre-existing points of
view. That is politics and I do not in any sense
quibble with that, I am just telling you what Mr
Gould himself said, that is all.

Q123 David Mundell: He did not write though that
Labour ministers did not promote Labour Party
interests in the letter, did he?
David Cairns: He did not say that in the report.

Q124 David Mundell: He did not say it in the letter
but you have drawn that conclusion as to be his
thinking in the evidence you have just given to us.
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David Cairns: I am not doing anything, I am just
reading out what he said: “I did not suggest in the
report that specific actions were taken by Ministers
to advance their own party’s interests . . .” That is
what he said.

Q125 Mr MacNeil: Minister, I would like to ask do
you agree with the two following statements: “At
first glance the statement on the ballot paper ‘you
have two votes’ could be misleading” and, secondly,
“Certainly having entirely diVerent voting systems
for elections on the same day leaves the door open to
confusion”. Do you now agree with those
statements?
David Cairns: I agree with the statements that you
made in the committee. I do not agree with the bit of
your statement that you have missed out, which is
you said “you have two votes could be misleading”,
but you went on to say, “It should say ‘you should
vote for your preferred party in most but not all
situations to ensure that it gets your vote and your
voice’.” I do not agree with that bit, which was what
you said. I agree with the first bit and the last bit, but
not the middle part.

Q126 Mr MacNeil: Do you agree with those two
statements? They were part of the contribution to
the debate. Do you agree with those statements that
I read out to you just now?
David Cairns: What I am saying is that clearly the
people were confused by the ballot paper. Now, I do
not know to what extent, and even having read Mr
Gould’s report many times I do not know to what
extent, which particular parts contributed to the
general levels of confusion. Despite the fact Mr
Gould has looked at many ballot papers, which is
more than we have, he is not able to say that X% was
on this and Y% was on that. What I am saying is I
acknowledge those two statements as the two
statements that you made in the committee.

Q127 Mr MacNeil: One of those was not my
statement.
David Cairns: I am sorry. The first one, “you have
two votes”, and then there was what you suggested
should replace that which seemed to me to be even
more confusing.

Q128 Mr MacNeil: I am just surprised that after all
this confusion you do not agree with those
statements.
David Cairns: What, sorry?

Q129 Mr MacNeil: The statement that having two
diVerent voting systems with elections on the same
day leaves the door open for confusion and that
having two votes on the ballot paper could be
misleading. After all this you do not agree with those
statements.
David Cairns: No, I have not said that I disagree
with those statements.

Q130 Mr MacNeil: What has been learned from all
of this if you do not agree with it?

David Cairns: What I said was you made the first
statement in our debate—

Q131 Mr MacNeil: Regardless of who made it there
are two statements. Do you agree with them or not?
These were part of the contribution to the debate
and, as Mr Mundell has pointed out, contributions
were made to the debate but the decision was yours.
David Cairns: Strictly speaking, the vote was by the
committee. The decision was taken by the
committee, of which you are a member, and I do not
recall you voting against it.

Q132 Mr MacNeil: The second thing, outwith the
committee, part of the contribution to the debate
was having two diVerent systems on the one day.
David Cairns: The decision to have two diVerent
systems on the one day was a decision of the Scottish
Executive. It was the Scottish Executive who
changed the electoral system for local council
elections from first-past-the-post to STV. That was
a decision taken by the Scottish Executive.

Q133 Mr MacNeil: So is Jack McConnell to blame?
David Cairns: The second decision was the decision
of the Scottish Parliament to combine the elections
on the same day. Neither of those were my decision.
If you are asking me am I in favour of local council
elections being done by the single transferable vote
then let me tell you I am not.

Q134 Mr MacNeil: You asked “if”, I was not asking
that, I was asking were you interested in having them
on separate days?
David Cairns: I think they should be on separate
days. That is what Mr Gould says and—

Q135 Mr MacNeil: Progress on one statement.
David Cairns: What I am saying is the decision to
have them on the same day was a decision taken by
the Scottish Parliament. The recommendation of the
Arbuthnott Commission to decouple the elections
was a recommendation to the Scottish Executive.
Valiant attempts were made to eVect that in the
Scottish Parliament and it was the Scottish
Parliament that voted to keep the elections on the
same day. Mr Gould is saying, for a variety of
reasons, he thinks the elections should be held on
diVerent days, and I agree with that. Genuinely, I
think it is a finely balanced judgment because what
I looked at and what I think the Executive looked at
at the time was turnout figures. If you look at the
turnout figures for the elections that were held just
for local council elections throughout the 1980s and
1990s, the last time turnout in a local council election
got to 50% in Scotland was 1974. It has been over
50% in the three elections that were combined. If you
look at the turnout in the elections that took place
for the council up to the first unitary vote in 1996 it
was in the low forties, but it goes back up in 1996
when we can speculate as to why people of Scotland
were really motivated to go out and vote in 1996.

Q136 Mr MacNeil: When you were thinking of
turnout, was there any partisan component in that?
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David Cairns: No. Turnout was a factor because we
believe we should do everything we can to maximise
turnout. We want people to vote in elections. It is
clear to me that an analysis of turnout before they
were combined and after they were combined shows
that turnout was 8% to 10% cent higher before the
combination of elections. What none of us know is
what will happen to turnout when the elections are
decoupled; none of us know that.
Mr Wallace: Minister, leaving the political bit aside,
the allegations of political interference, and it is
important because it is a suitable umbrella for some
people to talk about the politics, if you read Ron
Gould’s letter he does in the last line on the second
page confirm: “. . . for the record my findings remain
the same”. I am not so outraged or worried so much
about the politicising of it, but when you read
through the report what is actually totally obvious is
the rank incompetence in the administration of the
procedure. You can talk about the politics but the
job of the Scotland OYce was to administer the
electoral system. All the evidence that we have seen,
including evidence from the Society of Local
Authority Lawyers and Administrators, from
SOLACE, which is the chief executives, from the
Electoral Commission, marked down three very
important functions that they feel the Scotland
OYce have failed to do or decisions they took that
directly led to this farce. The first one would be late
policy decisions. The Electoral Commission said just
before you came in, Minister, that the late drafting
of the orders and presentation of orders directly
contributed to the confusion. SOLAR also said: “It
is the strong view of SOLAR that the failure to
communicate the final format of the ballot paper by
the Scotland OYce in particular was the first major
link in the unfavourable constellation of events
which produced the late postal ballots and
consequent failures”. On page five they also said, as
did others, and it ties into your opening answers to
questions, that you are not able to tell people,
election oYcers and people who run elections often
what to do, but you did because throughout the
process the Scotland OYce ignored advice from the
Electoral Commission, from the chief executive
oYcers at the local authorities and from the electoral
oYcers. Throughout that process you did ignore
those and, for example, the case of separation of the
day of poll from the day of count seemed
incontrovertible but ministers insisted on imposing
an overnight count. In at least three main areas the
Scotland OYce ignored advice and pressed ahead
and administered it incredibly poorly. What I take
from this report is—forget the politics of it—the
Scotland OYce was not up to its job under your
leadership and that of the Secretary of State of
administering the Scottish Parliament elections.

Q137 Mr Davidson: Yes or no?
David Cairns: It is not the job of the Scotland OYce
to administer the electoral system. It is not the job of
politicians to administer the electoral system. We
have an Association of Electoral Administrators, of
whom I am not a member because I am not an
electoral administrator. It is the job of Parliament to

set the electoral framework and to set the conduct
and rules. We live in a country where politicians do
not run elections and I think most people are quite
pleased that we live in a country where politicians do
not run elections. Elections are administered by
professional electoral administrators, that is why
they are called electoral administrators. I do not
accept the criticism that we failed to administer the
electoral system, which was your criticism.

Q138 Mr Wallace: Okay, the electoral legislation,
you failed to administer the electoral legislation in a
timely order.
David Cairns: Let me deal with the three allegations
that were made. There was a late policy draft and
there was, yes. There is a world of diVerence between
being accused of taking too long to produce a draft
and trying to rig an election.

Q139 Mr Wallace: I never made that accusation.
David Cairns: There is a world of diVerence between
both of those allegations. I accept that we did take
too long to produce that draft. Let me tell you the
sequence of events that led up to the late draft. First
of all, we had prolonged legislative ping-pong here
over the Electoral Administration Act, particularly
over the issue of individual identifiers on
registration, and that took longer than it should
have done because we were going backwards and
forwards to the House of Lords.

Q140 Mr Wallace: Oh, it is their fault.
David Cairns: I am simply telling you the sequence
of events. Because the elections are combined
elections, in other words the Scottish Parliament
election takes place on the same day as Scottish local
council elections, the way in which that works is the
order for the Scottish local government elections has
to be got through and be passed and receive assent
through the Scottish Parliament before we can make
progress publicly on our order. That is simply the
way it has to work. There were delays in producing
the Scottish local government order because there
was a great deal of to-ing and fro-ing about the way
in which the local government ballot paper was
going to be designed. We were patiently waiting for
all of that to be resolved before we could begin our
own processes. That is simply a fact. Is there a way
in which we can make all of that shorter? Yes, we
should make all of that shorter. I will point to one of
the recommendations I said at the beginning, that we
will not introduce anything new six months before
an election and we will extend the length of time
between close of nominations to polling day. All of
that will mean that the circumstances that happened
on 3 May will never happen again. All of us took too
long to produce the draft and we have to look at
ways of collapsing that. Secondly, the final format of
the ballot paper impacted on postal voting, that is
undoubtedly true, and that is addressed by the fact
that when you extend the length of time between
polling day and close of nominations that will give
returning oYcers much more time to prepare the
ballot papers. If you do not have electronic counting
you can revert to manual counting which means you
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do not need to have a centralised system for printing
and distributing these, that can be returned to
returning oYcers doing it locally which was the old
tried and tested system. When you accept the
decision to decouple and go back to a manual
account, those issues that arose around postal voting
which were as a result of having the elections on the
same day as a result of having electronic counting
disappear. The third thing on ignoring advice, I
simply do not accept that. I would point to one area,
and one area alone, where we did reject the advice,
and it is the only example you can come up with,
which was on the issue of the overnight count. The
issue of the overnight count is very clear, there is just
simply a diVerence of opinion between the returning
oYcers who do not want to do an overnight count
and myself and other politicians we consulted with,
and there was a criticism that we should not have
consulted just with politicians, but the general public
as well that we have a tradition in this county where
we begin a count at ten o’clock when the polls close
and we count and make our announcements in the
early hours of the morning and everybody wakes up
in the morning and knows who the new government
is going to be. That is the tradition that we have in
this country and it is one that I approve of. What we
have said looking to the future is that we are open to
other voices and other points of view. In none of this
has anybody been able to explain how having an
overnight count was in the partisan interests of the
Labour Party or how having an overnight count
changed the ballot papers which were already in the
box. All the spoiled ballot papers had already been
spoiled and if you count them overnight or the next
day they are not going to become unspoiled. That is
an example of where the electoral oYcers and
electoral administrators wanted us to do one thing
and we chose to do another thing, but I think you
would be really hard-pushed to say how that was in
the partisan interests of my party.

Q141 Mr Wallace: There were other times when
advice was put forward about whether you use one
or two ballot boxes in the polling station and advice
where the Electoral Commission said you should
take further consultation on the design of the ballot
paper in August 2006 and that advice was not
taken up.
David Cairns: Can I just read out what the advice
was. Let me just read out the advice that came back
to me from Sir Neil McIntosh. Let me tell you what
Sir Neil McIntosh, the Scottish Commissioner, said
to me. When he sent back in August 2006 the Cragg
Ross Dawson findings, which was commissioned by
the Electoral Commission to look at what voters
thought of these ballot papers, let me tell you what
he said to me. He is giving me the report, and he said:
“The conclusions point to the interests of the voter
being best served by a design of ballot paper that
incorporates both the regional and constituency
ballot papers alongside each other on a single sheet
of paper”, which we did, “the voting boxes for each
contest being placed immediately to the right of the
parties, not down the middle”, which we did, “the
use of two colours on the ballot paper”, which we

did, and “alphabetical ordering of political parties
on the regional ballot paper”. Here is an interesting
point: his recommendation is that we had what was
called corresponding order, in other words you put
the party down one side and then rather than put the
candidates and the constituencies alphabetically
down the other side you align them in corresponding
order. Not here but on a television programme Mr
Mundell said that this was an example of us trying
to put the Labour Party’s interests first, but actually
it came from that Cragg Ross Dawson thing. I think
you will find that in this communication from the
Electoral Commission to myself we did not reject
their advice, that on these great big issues of having
a single ballot paper, having the region on one side
and the constituency on the other side, having two
colours of paper, we took their advice, and we
continued to take their advice all the way through
the process and at every stage in the process. I would
ask you to bring forward examples where we did not
take their advice and where this had a material eVect
on the problems that were experienced on 3 May,
unlike the example of having an overnight count
where I do not actually see how that materially
altered what happened on 3 May to any degree.

Q142 Mr Hamilton: It seems to me that one of the
main problems is that you have been taking advice
from everybody and you have consulted with
everybody including the next-door neighbour and
his dog. Has part of the problem not been that you
have been consulting with too many people? The
question I have really got for you is: what do you
think would have happened if you had rejected the
advice and the comments that were being made by
all other parties before you came to your conclusion?
David Cairns: If we had rejected Arbuthnott’s
commendation to have a single ballot paper; if we
had rejected the findings of the focus group in terms
of where the positioning of the lists was; if we had
rejected the recommendations to have them on
coloured ballot papers; if we had rejected the
soundings out that I did with the disability lobbies
on what colours and fonts would have worked; if we
had rejected all of that, then I think we would be
bang to rights, but actually at every stage of the
process, beginning with Arbuthnott’s
commendation all the way through at every stage,
we consult, we go out to consultation, we talk to
people, we seek advice from the Electoral
Commission, from the returning oYcers, from the
political parties and all the rest of it. There is a valid
criticism—and I think it is a valid criticism—that at
some point before we did we should have pulled
stumps and we should gave said “that’s it, this is
what we are going to do” although I think we
probably would have been criticised if we had done
that as well. What we are saying is by not
introducing any novelty into the system six months
before an election we can deal with some of these
things. For example, two ballot papers would
obviously be a novelty and we would have to make
sure that we were getting all of this detail done much,
much earlier. The second point of course is if you
have not got combined papers you do not need to
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have this really prolonged process of consultation
where the Scottish Parliament has to do all of its
consultation on local councils and we have to do all
our consultation on the back of that. There is a valid
criticism that the process of consultation took too
long, dragged on, was too deliberative in a sense, and
that meant that the actual implementation stage got
telescoped. I think that is a valid criticism and I think
we have set out steps whereby we can ensure that
does not happen again.
Mr Hamilton: If you were acting in a partisan way,
do you not think you should resign, after all, you did
not deliver the goods for Labour? That was a joke!
Mr MacNeil: See how badly you would have done
without it!

Q143 Chairman: Do you accept that slogans on the
ballot paper like “Alex Salmond for First Minister”
were misleading and confusing? Do you agree that
Ron Gould is right that it should be the registered
party names which appear on the ballot papers, not
slogans like this?
David Cairns: I think Mr Gould deals with this in
some depth where he says that he believes that the
law should be changed to stop phrases like “Alex
Salmond for First Minister” being used. I think that
has got to be a sensible thing. We have put it in the
category of things we will discuss to make sure that
we do not inadvertently stop people who are
independents accurately describing themselves. We
do not want to create unintended consequences, but
I think it is incumbent on those who say they accept
the whole report—and all the recommendations,
which I understand Mr Salmond does, that means he
therefore accepts the criticism of “Alex Salmond for
First Minister”, so it is up to them to reflect on that.

Q144 David Mundell: On that point we have just
heard you, Minister, set out that you do not accept
that you did virtually anything wrong at all, yet on
previous statements you have said you completely
accept the report—
David Cairns: No, that is a complete
misrepresentation of what I said. I have said it
repeatedly, I said it a moment ago to Mr Hamilton,
I have said it to the Chairman, I said it to your own
colleague Mr Wallace, that we should have taken
decisions more quickly. We allowed the consultation
process to go on too long which meant the
implementation phase was very narrow. I have not
said we did nothing wrong; that is a complete and
absolute mischaracterisation of what I said.

Q145 David Mundell: But you accept the report in
full?
David Cairns: No, I do not accept all the analysis in
the report. I do not think some of the analysis is
robust enough to progress the recommendations
based upon that analysis of the report. I said right
away at the start of my evidence that the suggestion
of moving from an alphabetical ballot paper to a
randomised one is one that I have not seen any
evidence that the voters would welcome. I am not
saying I am agin it but what I think we need to do

with all of these recommendations is to progress
them, so we are progressing all of the
recommendations in the report—

Q146 Mr MacNeil: Given the problems you have
highlighted with the consultation link between the
Scottish Parliament and yourselves, will you
therefore accept the sensible suggestion by Gould
that this be transferred to the Scottish Parliament?
You have made the argument for it; I am just
wondering if you would follow that through?
David Cairns: What I said was when you accept the
key recommendation to the Scottish Parliament to
decouple the elections, a lot of the reasoning for that
case simply falls away. The main allegation here—

Q147 Mr MacNeil: So you want to hold on to the
power?
David Cairns: The main allegation here is that you
have a very cluttered landscape, to use the current
buzz word.

Q148 Mr MacNeil: So declutter it and leave it.
David Cairns: You declutter that by decoupling the
elections, so you do not need a steering group which
involves Scottish Executive oYcials, Scotland OYce
oYcials, COSLA oYcials, all those people round the
table. You do not need that if the elections are on the
same date. It declutters it immediately by
decluttering the elections. My view, as the Secretary
of State said during the response to his statement, is
that the analysis that Mr Gould puts forward does
not support that recommendation if you decouple
the elections. However, what Mr Gould’s actual
recommendation was was that exploratory
discussions take place on that, and the Secretary of
State has said that he is more than willing to initiate
those discussions, and I have repeated that today.

Q149 Mr MacNeil: Why do you not think it should
be moved into Scotland? Why should Westminster
keep its locus in this?
David Cairns: Because we have responsibility for the
constitution as set out in the Scotland Act.

Q150 Mr MacNeil: Can we not move that
responsibility?
David Cairns: Mr MacNeil, you are beginning from
a place where you think that Westminster should not
have any responsibility for anything at all that
happens in Scotland.

Q151 Mr MacNeil: Correct, absolutely.
David Cairns: So let us be clear where you are
coming from. I am coming from the position of two-
thirds of the people of Scotland at the very least and
I still believe in the United Kingdom and I still
believe that this Parliament has significant legislative
authority for things that happen in Scotland. I
believe that the constitution is part of that. I believe
that the current arrangements, which are cluttered
when you have joint elections, become decluttered
and much clearer and much simpler and much less
prone to error when you have the elections on
separate days.
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Q152 Mr MacNeil: But you yourself have shown
with the mish-mash of consultation that surely
logically the argument is made that it should be for
Scotland?
David Cairns: I am not convinced by the logic of
your argument.

Q153 Mr Davidson: I think it is only fair to say that
a man who wants a new Scottish alphabet, as was
indicated in a previous hearing, is hardly in a
position to argue against clutter! I think this is very
helpful because it confirms my view that Scotland
OYce ministers have been listening to the wrong
people for quite some considerable time on these
matters! Is there not a danger if the entire Scottish
political and bureaucratic establishment is at fault
then eVectively nobody is at fault and that many of
us will find some diYculty, in a sense, with that? I
have some sympathy for the diYculties arising from
mass and involved consultation and I understand
the problems from the delay that was caused by
trying to get everybody on board, but at the end of
the day that muddle resulted in a position where
nobody is accountable for anything and that that
does actually cause some diYculties in that we must
overcome that for the future by having a clear chain
of responsibility, and if that is a political chain then
ministers at some level have got to take political
responsibility for these things, and if there are
accusations that they are doing it in a partisan
fashion, we have just got to take that on the chin
rather than this constant search for consensus which
results in the enormous muddle that we have seen
happening.
David Cairns: I agree with all of that. We have said
where we have clearly got responsibility we accept
that and we have apologised for that. It was Mr
Gould who said “all other stakeholders put their
interests . . . ” it was not me, and again you will have
to ask him what was in his mind when he wrote that.
It was he in his letter when he said “all the other
political parties”. I have apologised for our role in
this. The Secretary of State for Scotland has
apologised for our role in this. The previous
Secretary of State for Scotland has apologised. I
have not heard any apologies coming from any other
quarters from anybody on that. It is up to them to
decide how they wish to respond to Mr Gould but
they quite clearly have no intention of apologising
for that. We have accepted our responsibility and
taken it on the chin. In terms of where we go from
here, there is another significant recommendation in
here which is certainly worthy of consideration and
that is of having a chief returning oYcer, which is a
central recommendation from Mr Gould, so within
the administration you would have that very clear
line of command. At the moment you have returning
oYcers across Scotland who are in a slightly unusual
position which is that they are local council
employees but they are operating legislation that
actually initiates in Westminster. They are unlike the
rest of local councils where the social work
department has got the Social Work Inspectorate,
you have got HMI, you have got the Audit
Commission, and all the rest of it. There are no

current performance standards and there is no body
which holds these to account for their variation in
performance. I think all of us would like to see
returning oYcers across Scotland supported in that
way. There is a document which has just gone out on
developing performance indicators for elections and
referenda from the Electoral Commission. I think
you are right to say that we need clearer lines of
accountability in how these elections are
administered. Politically speaking of course those
lines of accountability become much clearer when
you decouple the elections.

Q154 Mr Davidson: Could I ask a couple of points
following on from that. You mentioned the
Electoral Commission there. Is there not a diYculty
about the fact that the Electoral Commission has
been established with no knowledge of elections, on
the basis that none of them has ever stood for
election, none of them has ever been a candidate,
none of them has been an agent, and indeed they
pride themselves on that. It is a classic position of
armchair generals. It is a bit like being lectured on
sex by virgins. They have no experience of—
David Cairns: I do not know if you have anybody
particularly in mind!
Mr Davidson: I will leave you to try and get that
image out of your head and because they have no
experience, they come to innocent, naive and well-
meaning conclusions which are exceedingly
impractical. Ought the Electoral Commission itself
to be reformed in some way to allow a degree of
inside knowledge from previous either election
agents or candidates not to dominate but to inform
their discussions?

Q155 Mr Devine: Can I just add to that. We have
had the Chief Executive telling us half an hour ago
that we could challenge any papers on an e-count
system and we had to explain to him how could we
challenge a paper that we do not get a chance to see,
and it was clearly news to him.
David Cairns: There was a dilemma at the time that
the Electoral Commission was set up. You are trying
to establish a body which is free from undue political
influence in the administering of elections, for the
reasons which I have set out earlier—politicians do
not administer elections in this country—and
therefore hardwired into its DNA is this distance
from the nitty-gritty of the political process. They
have set up their own political panel with
representatives from the political parties, including
I think in Scotland the Chief Executive of the SNP,
Labour Party oYcials and Conservative Party
oYcials, in order that they may take direct political
soundings. Whether that is an adequate way of
informing them on politics is something they will
need to reflect upon as part of their reflection on this
process. There is this tension about to what degree
should politicians be involved in this. If you read the
Gould report, Mr Gould takes a very clear point of
view that he thinks that the role of politicians should
diminish in this process and that the role of
politicians is essentially to legislate
recommendations from the chief returning oYcer,
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rather like Law Society reports that we simply take
and put through. I think that is a discussion we
would all have to have in the context of the
recommendation of a chief returning oYcer because
there is a debate about to what extent should
politicians be running these things and to what
extent should politicians be distanced from these
things.

Q156 Mr Davidson: The same goes for a debate
about whether people who are accountable and
elected should be responsible for anything because
the fact that Mr Gould had to write a letter clarifying
what he said in the first place (because I think we
were told earlier on that he had not expected it to be
interpreted it the way that it was) displays a touching
naiveté which is perhaps not entirely appropriate in
these circumstances and perhaps there needs to be
someone who is involved, or a number of people
who are involved, in the hurly-burly. Could I
particularly pick up the question that Jim alluded to
about what is to be done next because as part of the
exchange with the Electoral Commission we were
explaining that many of the ballots which were ruled
out were then never examined by a human being and
the electoral oYcers refused to let candidates or their
agents see them. This was news to the Electoral
Commission and, as far as I could clarify, they have
no plans to examine whether or not those ballots
were correctly ruled out. I am not seeking to re-open
the election but I can see that there would be a case
for the Electoral Commission going back either itself
or commissioning research, or if not them then
somebody else, clarifying whether or not mistakes
were made by the machines in ruling out so many of
the papers. I have been in previous elections where
people have done big crosses across the whole paper
and there is an argument about whether that is
saying no to you all or is it the centre point of the
cross that counts. It seems to me that these are not
subjects that ought to be determined by machine. Is
that not something that ought still to be pursued
either by yourselves at the Scotland OYce, by the
Scottish Executive or by the Electoral Commission
to clarify exactly whether the scale of papers being
ruled out was genuinely the fault of electors who
made mistakes or whether it was the fault of the
machines who made mistakes?
David Cairns: Let me say two things about that.
Firstly, I am advised by Sheila that the Electoral
Commission were represented on the E-Counting
User Group, who were the people who drew the
specifications which included DRS, the company, so
I am unclear as to why the Electoral Commission
believe that they did not know about what is called
auto adjudication, but, as I said, I did not hear the
evidence so I will just have to move on from that.
Auto adjudication, which in the aftermath of the
election was the subject of intense speculation, was
overwhelmingly—and I think Mr Gould’s analysis
of the ballot papers he has looked at would support
this—where there was nothing to adjudicate; it was
where people left one half of the ballot paper
completely blank. The single most prevalent feature
of the spoiled ballot papers is where people left the

constituency side completely blank. In the instance
that you are talking about where somebody put a big
x over it, that should have not been auto
adjudicated; that would have gone out to
adjudication on the screen. It is my understanding
that these adjudications took place on the screen as
they would have taken place in the normal way. So
it is not that every disputed ballot paper was auto
adjudicated; it was that it was simply a blank piece
of paper, or a blank half of a piece of paper, if you
get my drift, and that even a manual examination of
all that would not actually tell you anything because
there was nothing to adjudicate. That was where
auto adjudication was overwhelmingly used.

Q157 Mr Davidson: There might have been
something written on one side of the paper which
made it clear what the elector’s intention was for
both sides of the paper. If they had said “all Labour”
it would have been clear what they wanted to vote on
the other side or at least it would have been the
subject of debate.
David Cairns: That would not have been auto
adjudicated, that would have shown up on the
screen.

Q158 Mr Davidson: In Glasgow there was a whole
chunk of papers ruled out, as we understand it, that
we were not allowed to see. Those ought at some
stage to be examined and it seems to me that the
Scotland OYce, the Scottish Executive or the local
authority has to examine it. We need to have
satisfaction.
David Cairns: They have been examined. They were
examined by Mr Gould. He went round and looked
at the ballot papers, and we changed the law so that
he could do it. He has looked at the ballot papers and
he has come to the conclusion that the single most
prevalent feature was where papers were being left
blank, and that was what was being auto
adjudicated. Anything that had writing or crosses
that were a wee bit outside the box and all the rest of
it should have been thrown up for a visual
adjudication on a computer screen and that did
happen in counts. The reason why there were all
these issues of auto adjudication is because there
were all these people who left the paper blank. There
is speculation as to why people left the constituency
side blank—did they make a mistake because they
were confused by having two votes or did they
knowingly leave it blank because the party that they
would have voted for (the Scottish Socialist Party or
the Greens) were not standing in a constituency. It is
diYcult to get inside the heads of voters to know why
they left that blank, but overwhelmingly that was the
substance of the papers that were auto adjudicated.
Just to be absolutely clear, we did not insist on auto
adjudication. Auto adjudication came out of this E-
Counting User Group. The auto adjudication
provision was in the user agreement that every single
returning oYcer signed, so every single returning
oYcer knew or should have known that auto
adjudication was going to be used in these
circumstances that I have outlined so it should not
have come as a surprise to the administrators at all.
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Q159 Mr Devine: We lost the council seat by one
vote, the consequence of which was we lost the
council. We asked for a recount and we were told
that we could not get that.
David Cairns: I know that there had been concerns
and Ms Clark has expressed her own concerns about
the diVerence between the lack of a recount in
Ayrshire and the existence of a recount in Aberdeen.
Some of the thinking behind the idea of a chief
returning oYcer might be that the chief returning
oYcer in a sense could make some of these calls.
Again, it comes back to the point I was making
earlier, it is an important and fundamental principle
of our democracy that politicians do not administer
these elections, and we have all had that experience
of saying surely this is a vote or surely we should
have a recount and that it is the returning oYcers
who make these calls, they have to take these
decisions.

Q160 Mr Devine: We were told because of e-
counting you could not have a recount. It was not
the fact of a returning oYcer saying in the past yes
or no; this was very clearly “I can’t do this.”
David Cairns: I do not know about that. It is diYcult
to manually count an STV election—because you
are talking about a local council so it is an STV
election and the most complex system of STV is what
they put in Scotland’s 1,222 council seats. It would
have taken weeks to have counted it manually—
literally weeks. It takes days in Northern Ireland and
they have only got 108 MLA seats on a simpler
system of STV. So, again, because you are dealing
with the Scottish local government elections, it is
kind of outwith my sphere of responsibility and the
returning oYcers are the ones who in a sense are the
referees in this decision. I think that if we are looking
at professionalising returning oYcers—because I
think if we are honest in most of our areas the
returning oYcer springs into life when there is an
election and then goes back to doing a day job in
between elections—what Gould is looking at is
professionalising returning oYcers and having
people who are dedicated returning oYcers who are
working with the chief returning oYcer who will
have a higher level of standard and an inspection
regime, which I think goes some way towards
addressing some of the general concerns about the
variation in performance of returning oYcers which
I have heard.

Q161 Mr Wallace: Just picking up your point,
Minister, one of the reasons that the returning
oYcers were not aware of some of the procedures
when it came to electronic counting, et cetera, was
because the Electoral Commission did not issue its
guidance until quite late on. The Electoral
Commission has admitted that that guidance was
issued late directly because of the delays in
legislation that had come out from the Scotland
OYce. I think it is a bit disingenuous to come here
and say that that was dependent upon another piece
of legislation in the House of Lords. If I am not
mistaken, in the last ten years your Government has
been in charge of the legislative programme, and

what comes out loud and clear in this report is that
the legislation pertaining to the Scottish Parliament
elections was late, was slow and at some stages in the
consultation was not clear. What is interesting is the
Scottish Parliament elections in 2003 were a success
story. Then you had the same working groups, the
same group of people and, yes, it was slightly
complicated by a change to the local government
elections, but it worked fairly well in 2003. I was
standing down from the Scottish Parliament and
that is maybe why it did, but in general it worked
fairly well so a lot of these mechanisms have not had
to be reinvented but seem to hinge on the fact that
the delay coming out of the Scotland OYce for these
orders knocked into everything else. Case one is that
therefore the guidance issued by the Electoral
Commission was late and unclear and it comes down
to your responsibility in the Scotland OYce for this
legislation.
David Cairns: No, I simply do not accept that. I am
sorry to let the facts get in the way but the fact that in
2003 there was no e-counting so there was no advice
issued on e-counting whereas in 2007 there was, so
somehow the precedent of 2003 is to be applied to
2007, is simply absurd. Secondly, returning oYcers
were involved in e-counting seminars all the way
through the summer of 2006. They knew there was
going to be e-counting. They were involved in
discussions all the way through the summer of 2006.
If the advice from the Electoral Commission was
late, that is one thing; if it was unclear, that is a
serious allegation and one that really has to be taken
up with the Electoral Commission. I see no reason
why it should have been unclear. I have never sought
from 4 May right up to and including this very
minute to say that there were no problems at all in
the process that we were involved in, and I accept the
fact that because we were so busy consulting and
consulting and consulting the implementation phase
was too short, and we have set out steps as to how
we are going to avoid that in future, but on this
particular instance I do not think that is valid
because everybody knew there was going to be e-
counting from a much earlier stage. It was not new
and it was not a surprise to anybody that there was
going to be e-counting. That was a decision that was
flagged up way back almost a year before the
election, so I simply do not accept that this is one of
the things that was not known. The particular end
design of the ballot paper, yes, but the principles
behind e-counting and the kind of decisions that
people were going to have to take in e-counting were
being discussed months and months before the
election. They were being discussed before the
legislation was even finalised.

Q162 Chairman: Do you accept that you wanted to
build a consensus with all the political parties and
that during this consultation and building of the
consensus you took bad advice?
David Cairns: I think we tried to do the right thing.

Q163 Mr Hamilton: Say yes!
David Cairns: We tried to do the right thing. I do not
accept it was bad advice. I think people who said that
a single ballot paper was a good idea were not acting
maliciously or in any sense—
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Q164 Chairman: I did not say maliciously; I said bad
advice or poor advice.
David Cairns: That we should go back to two ballot
papers—yes, I agree with that. It was a mistake to
have a single ballot paper, yes, I have said so over
and over again. It was a mistake that most people
actually supported and endorsed, but it was a
mistake and nobody is denying at this stage that that
was a mistake, and we are going to go back to having
two ballot papers and a manual count, which means
that the unique set of circumstances which gave rise
to what happened on 3 May will not happen again.

Q165 Mr Davidson: The question of splitting the two
elections can either be done by shortening a term,
extending a term or by perhaps a period of transition
so that one of them is maybe extended for a one year
and then a second time for a second year. Do you
have any choices or any options that you are
particularly favouring at the moment?
David Cairns: No because that is a decision for the
Scottish Executive and the Scottish Parliament. We
are responsible for the date of the elections to the
Scottish Parliament and we do not intend to alter
that.

Q166 Mr Davidson: If they are not being held on the
same day you cannot necessarily make the
assumption that it is the local government one that
is moved. It could be that this time we move one to
three years and the other to five years and that would
put it in space right away.
David Cairns: We have no plans at all to do that.
Mr Devine: Why not?

Q167 Mr Hamilton: Any plans at the moment to
do that?
David Cairns: No plans at all to do that. It was not
our policy choice to combine the elections. We set
the framework for when the Scottish elections were
and it was a policy choice of the Scottish Parliament
to combine the elections. It therefore must be their
policy choice to decombine the elections.

Q168 Mr Davidson: I had forgotten that it was the
Scottish Parliament’s decision to put the elections on
the same day.
David Cairns: Yes.
Mr Davidson: That is useful to know.

Q169 Chairman: Obviously somebody has to decide
that there are going to be elections on a diVerent date
for the local government elections and the Scottish
Parliamentary elections. Ron Gould would prefer if
there is a gap of two years much. Even if it is
accepted as one year then somebody has to make a
decision they want to increase the time limit for the
council elections to one more year or bring it earlier
or perhaps to have a lifetime for the Scottish
Parliament of three years or two years.
David Cairns: I accept that somebody has to decide
and that decision is for the Scottish Parliament.

Q170 Chairman: For the Scottish Parliament?
David Cairns: No, for local government elections.
They were the ones who took the decision to
combine it. It was their policy choice that put the
elections on the same day, for reasons which I have
said in terms of turnout—

Q171 Chairman: So in your view you do not see any
change for the elections for the Scottish Parliament,
that will be fixed on four years and if there is any
change it will be change for the local government.
David Cairns: Yes, and the First Minister has
already indicated that that is what he intends to do.
As I understand it, they are talking about a one-year
extension for local councils and, as I say, that is not
my decision to make, it is for the Scottish Executive.
I think everybody agrees that the elections should
now be on separate days and it is now squarely a
decision for the Scottish Executive and the Scottish
Parliament to decide how they eVect that by the day
which they move the local council elections to.

Q172 Mr Hamilton: One final point because I do not
think it has been clarified. I do accept the point that
the Scottish Parliament made the determination to
bring in not just on the same day but a diVerent type
of election, which I think should have been taken on
board and I have said that in a previous meeting that
took place. Professionalising the returning oYcers—
those returning oYcers are chief executives of the
local authorities and you cannot get more
professional than that. The question I would like to
ask is: drawing a line in the sand about the election
result, I think that is important that we draw a line
in the sand, that decision has been taken—and I
raised this in the Chamber and I raised it because
there are people who still do not know—I believe
strongly there are people in the Scottish Parliament
who should not be in the Scottish Parliament and
there are people who are not in the Scottish
Parliament who should be in the Scottish
Parliament, covering all parties, because of the
debacle and what happened on that night. Surely
there is a mechanism by some group that they have
to physically check the votes that were cast over that
period because to go forward we need to know the
answer to that issue? That to me was a major issue
and I have got to say I seek clarity on it and I would
appreciate it if you would give me a note on it. I
believe that you were not allowed to ask for a
physical recount on that night and I do not think
that you are correct in your assumption that you
were entitled to ask for that recount. I think that is
not allowed and that is a big issue.
David Cairns: If you are talking about a physical
recount of an STV—

Q173 Mr Hamilton: Not STV, the Scottish
Parliament elections I am talking about.
David Cairns: There were physical recounts. There
was a partial recount in Aberdeen, so recounts did
happen on that night. What is at stake, as I
understand it, is that diVerent decisions were taken
in diVerent parts of the country. What I mean by
professionalising is not that they are not
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professional people but most chief executives are
professional accountants or housing people or
whatever and I am not aware of any chief executive
who has come through the electoral returning oYcer
route, so it is about maybe saying is it appropriate
that it is chief executives of councils who have got
everything else that they should be doing who are
doing this job. You may say the fact a chief executive
is doing it is a sign of how significant it is. You might
say the councils are saying this is how seriously we
take it, it is the chief executive who is doing it. I think
what Mr Gould is saying is maybe the time has come
for people to just do this and not do anything else,
particularly if we are moving to a situation where we
are going to have elections virtually every year.

Q174 Mr Davidson: I quite fancy the idea of a job
every four years and you get a huge wodge of money
in the meantime.
David Cairns: It would not be every four years
because we are going to move to a situation where we
are going to have a Westminster election—

Q175 Mr Hamilton: They will have one job a year if
they are lucky.
David Cairns: This raises a very interesting point
which maybe we do not have time to explore in detail
which is about the way in which in Scotland, unlike
in England, we have got this very fine distinction
between the registration oYcers, the people whose
responsibility it is to get people on the register, and
the returning oYcers who actually administer the
elections. In Scotland, we have these joint valuation
boards who have got a number of other things to do
and in the midst of that they are responsible for the
maintenance of the electoral register. I think as part
of the discussions that we will now have about
whether you are going to have a chief returning
oYcer is the time to discuss whether or not we should
still have this division of responsibility. In fact, the
job of the returning oYcer could—and I am saying
could because I do not want to pre-empt what we are
going to look at—involve year-round things like
getting people onto the register, and I know Mr
Devine has been particularly concerned about this
because it is nobody’s full-time job to do this. The
evaluation boards are doing other things.

Q176 Mr Hamilton: Minister, I have got to say to
you £24 million for the Electoral Commission and
you are looking at increasing that to bring other
people in?
David Cairns: No, I think a very important point is
that the recommendation in the report for a chief
returning oYcer takes power away from the
Electoral Commission and gives it to a CRO, and I
think that there is mileage in looking at all of these
issues in the round, particularly this odd distinction
that we have in Scotland (as I say it does not apply
in England) between those whose responsibility it is
to get people on to the register and those whose
responsibility it is to actually administer the
elections. I definitely think that is something we
should be looking at as part of this ongoing process.

Q177 Mr Davidson: As part of the ongoing exercise,
would it be appropriate to return to a view of
whether or not proportional representation should
be replaced by first-past-the-post for some of these
important elections, which is something which I am
sure the membership of this Committee would
support.
David Cairns: I look forward to reading your report
on that matter with interest. It is not our decision to
have proportional representation for local council
elections; that is a matter for the Scottish
Parliament.
David Mundell: I do not have anything further to
add to that other than to reiterate again only one
party voted for the introduction of STV and indeed
the same party voted for my Bill in the Scottish
Parliament to split the elections. What I wanted to
confirm before we conclude, Chairman, was that we
will discuss the issue of Mr Alexander’s attendance
at the next meeting.
Mr Hamilton: Could I ask the Minister to inform us
by note of the number of recounts that took place
by area.

Q178 Mr Davidson: And when they were asked for.
Sorry, I think this is an important point. It is not just
a question of when recounts were held; it is also an
issue of when they were asked for and refused, and
that would apply presumably to all of the elections,
including the local authority ones.
David Cairns: We will get that information to you.

Q179 Mr Davidson: Can I seek clarification as well.
One of the points that you made was that you
thought that Ron Gould had actually examined all
the ballot papers that were ruled out?
David Cairns: No I do not think he examined all of
the ballot papers. He looked at samples of them; he
did not examine all of them.

Q180 Mr Davidson: So nobody has?
David Cairns: No, nobody has looked at all those
ruled out.
Chairman: Can I thank the Minister and his oYcials
for their attendance. David, I thought you were
going to say that after listening to the Minister that
all the questions were answered eloquently and that
we did not need now to call the former Secretary of
State for Scotland.
David Mundell: That was not what was said earlier
in our discussions and I would like to discuss it
next time.
Mr Davidson: Are we disputing the fact that Danny
Alexander does not come to these meetings? I do not
think the Liberals have been here for some
considerable time, and that is obviously a cause for
concern.

Q181 Chairman: Thank you, Minister, for your
evidence; it is very useful. Is there anything that you
want to say that we have not covered during our
session?
David Cairns: I am grateful. I am unclear whether
you are intending to produce a report or not.
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Q182 Chairman: Yes.
David Cairns: I look forward to reading it with
interest. I will give you a commitment that we will
regard your report as part of the consultation
exercise in order to move forward from Gould into
the future; we will take that report seriously as part
of that.

Q183 David Mundell: And we undertake that it will
not need a letter of clarification either!
David Cairns: Your last question needed a letter of
clarification, David, so if you can get more
coherence than your last question then we may be
okay!
Chairman: Thank you once again.
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Q184 Chairman: Good morning, Mr Gould and Mr
Boda, I welcome you here this morning and I thank
you for coming all the way to give us evidence on the
experience of the Scottish elections. Perhaps you
could introduce yourselves for the record?
Mr Gould: Thank you, Mr Chairman. My name is
Ron Gould, I was for 20 years the deputy head
managing federal elections in Canada with Elections
Canada, and during that time as well and since my
retirement in 2001 I have been involved in various
aspects of elections from observation to the design of
the elections in Cambodia, the design of the Bosnia
elections and Kosovo, and was a member of the
South African Election Commission in 1994 for Mr
Mandela, all of which were challenging but certainly
not as challenging as the review of the 3 May
Scottish elections. With that I will turn it over to
Michael Boda.
Mr Boda: My name is Michael Boda; I have worked
in the area of elections for about 15 years. I have
been on the senior staV of the International
Foundation for Election Systems, an organisation
that assists around the world with elections and
evaluates elections. I have done a lot of consulting
and worked with Jimmy Carter and others. I acted as
deputy reviewer and director of the Scottish Election
Tribunal.

Q185 Chairman: Before we start on the detailed
questions, would you like to make opening
statements?
Mr Gould: Thank you, Mr Chairman, just a few very
brief opening remarks. First of all, obviously, I
really want to thank you for inviting us to come back
from North America, although we do not appreciate
the weather, but we certainly are pleased to come
back and meet with you and discuss the report on the
review of the 3 May elections in Scotland. We
certainly will be pleased to explain as fully as
possible our findings and the rationale related to the
comments, options and recommendations contained
in the report. Very briefly, as you may be aware, our
basic terms of reference for the review had to do with
a focus on the reasons for the high number of
rejected ballots, the decision to electronically count
all the ballots, the electronic counting process itself,
arrangements for production and despatch of postal
ballots, the decision-making process related to all of
these issues and the role of the Electoral Commission
itself. In carrying out this mandate the focus of the
report was very much on the administration of the
election and every eVort was made to avoid any

actions which might have resulted in challenges to
the already accepted election results, and also to
avoid taking any actions which would in any way
compromise or encroach on the secrecy of the vote.
The objective from the outset was to look at the past
problems, only as a vehicle for achieving positive
future progress through examining the background
of each of the issues identified, describing the key
related problems and suggesting options as well as
making recommendations designed to minimise or
avoid similar problems in the future, thereby
strengthening future Scottish Parliamentary and
local elections. This being said, we certainly would
welcome any comments or questions which you may
have in relation to the report and will do our best to
respond as fully and accurately as possible. Thank
you, Mr Chairman.

Q186 Chairman: Your report concluded that “the
voter was treated as an afterthought by virtually all
the other stakeholders”. Is this damning indictment
for all, including the Electoral Commission?
Mr Gould: In making that statement we were not
saying that there was a determined eVort to avoid
considering the voters, what we were saying was that
the focus was on completing certain actions and
getting them done without taking the time to say
“How is this going to ultimately impact on the
voter?” and I do not think there were any exceptions
in terms of the stakeholders involved in the elections,
so we gave numerous examples in the report of
various actions which were or were not taken, that
could have been taken or should have been taken in
order to facilitate the voters’ ability to understand
the whole process much better.

Q187 David Mundell: In your report, Mr Gould, and
your subsequent letter of clarification to the
Electoral Commission, you appear to explicitly
refuse to assign any particular fault or blame. Is it
really credible to say that no one was to blame for
what happened on 3 May?
Mr Gould: It would be better to say that everyone
was to blame for the process, and this is why we said
we do not feel that it is valid to use the report to
assess blame, and it cannot be done because the
fragmentation was so great throughout this process
that really there is no ultimate accountability. There
is accountability for certain things and certain
places, but even that is very diYcult to determine
because there are so many competing factors in the
process. As again we said the whole point of
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identifying the problems and the issues and, if you
wish, the blame was to say okay, how can we resolve
this, how can we find a point of accountability
somewhere in this process that we can recommend
for the future so that this kind of thing does not
happen, and if it does happen, then you will be able
to say, yes, it was this person who was ultimately
responsible.

Q188 David Mundell: But even in this process as it
stood there were certain people making the
decisions. Whilst others may have had input into the
process, ultimately decisions were taken at certain
levels, for example at the Scotland OYce. It is not
credible to say that other political parties made the
decisions, is it, they did not make the decisions, the
key decisions were either taken by the Scotland
OYce or the then Scottish Executive?
Mr Gould: In terms of the process my understanding
was that all parties had an input into the process and
all parties contributed, for whatever reasons, to the
decision-making process and the final decision was
made on the basis of what all parties had inputted
into the decision-making process which was, as you
know, a long process and delayed unduly. We
understand that the reason for the delay was the vast
consultation process across the board, with parties
and with others.

Q189 David Mundell: They may have contributed to
consultation, but they did not make the decisions,
did they? The decisions were made by the Scotland
OYce and the then Scottish Executive?
Mr Boda: Our focus has very much been on the
institutional arrangement there is for administering
and implementing elections up in Scotland, and
looking at it comparatively in other contexts, it is
extremely complex and the fragmentation of the
decision-making process is highly unusual. As a
result, the buck seemed to stop nowhere and I think
that reinforces what Ron is trying to explain here in
that that is the problem with the system, that it is so
fragmented that it is diYcult to say who is
responsible for it.

Q190 David Mundell: It is not the reality that the
buck stopped nowhere because no one was prepared
to take responsibility.
Mr Gould: No one was prepared to take
responsibility, only because of the fragmentation
and the way the law is set up and the diversification.
You have 32 returning oYcers, all of whom have
equal responsibility for making what decisions they
wish to make, based on what comes out of other
decisions. That is where we see the whole problem;
this fragmentation just makes it impossible for the
carrying out of a concerted, focused election process
where someone is accountable in the last analysis for
what happens when the process is brought together.
There are people who made decisions, rightly or
wrongly, throughout the process in diVerent parts of
the thing, but when you bring it together the
problem is that there is nowhere that you can really
assign blame and say this was the cause of the whole
thing and the problems in the whole thing, the

problems resulted from the diVerent areas and
decisions that were made across the board by
diVerent stakeholders.

Q191 David Mundell: I just want, finally, to ask
about your letter of clarification because from
evidence that we have taken from the Electoral
Commission and others it did not seem to have the
desired eVect of clarifying things in the sense that
some interpreted the letter as making no diVerence,
others—we all accept for political purposes—sought
to interpret the letter as exonerating individuals.
What was the purpose of the letter of clarification
and, ultimately, why did you not just say you stood
by your report?
Mr Gould: The purpose of the letter of clarification
was my concern, after the report was released, that
the focus of the report was going backwards instead
of forwards, the focus was on who did what to whom
back there instead of how can we avoid all this
happening in the future, so the whole purpose of my
letter was to say, look, this whole aspect of
suggesting who was to blame is not the intention of
the authors and not the intention of our report. As I
say, I was very concerned that the value of the report
would be lost because of the focus on the past instead
of the future.

Q192 Mr Wallace: I just want to follow on slightly;
I understand, Mr Gould, the point you make, but as
you repeated at the beginning the terms of reference
of your review were all about the past; it was a review
of the elections of 2007, it was a review of the
decision-making process, so while I understand you
did not want your recommendations to be
swallowed up by a political dogfight, the purpose of
your report was itself to analyse the past and who
was responsible for which decisions, so it is not any
wonder that people focused on that because two-
thirds of your report are about that. My
understanding from the Electoral Commission is
that you were appointed not only to look at the
future but also to say what went wrong, why did it
go wrong, was it negligence, was it the system, was it
politics. With respect, given your terms of reference,
it is inevitable, is it not, that that was the case?
Mr Gould: My understanding in discussions with the
Commission was that, yes, it was necessary to look
at the causes and what had happened at the elections
and the contributing factors to that, but I had only
accepted that on the basis of saying that I would
accept this as a vehicle for putting forward
suggestions in terms of how the problems that were
identified could be avoided in future. I guess I am not
a judge, I am not conducting a full inquiry, my job
was to review, number one, and, secondly, I was
hired as an election administrator, manager,
whatever you call it, and I know the intent of the
Commission was to use that background and
experience in terms of resolving problems for the
future, and all they were doing as I understand was
to guide me through the various areas that should be
explored for future resolution.
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Q193 Mr Devine: Can I ask you how you did the
report? You talk about the Electoral Commission
identified the problems, you have described that they
guided you through it. When you say “they guided
you through it” am I assuming that that is the
Electoral Commission guided you through it; for
example at Livingston we had 1700 spoilt ballot
papers, the count was suspended at 5.30 in the
morning, it recommenced at 12.00. Did you go out
to Livingston, did you speak to the returning oYcer,
did you look at any of their ballot papers that were
stacked up or did you do that anywhere?
Mr Boda: Yes, in terms of first of all the Electoral
Commission oVering guidance, they oVered a
beginning framework from which we moved
forward and established how we would proceed, but
certainly they were not there through the process.
We were meeting with people over the course of two
months, and in fact in the end we found that more
people wanted to meet with us than we had
anticipated and we had to extend those meetings,
and so we did meet with returning oYcers, we did
meet with the stakeholders up in Scotland and spent
a good deal of time listening to the problems.

Q194 Mr Devine: What MPs did you meet with, for
example?
Mr Gould: Mr Mundell for one.
Mr Boda: We came down to London and had a
meeting—

Q195 Mr Devine: I remember that; that was the
meeting.
Mr Boda: That was our meeting, yes. Anyone who
had asked to meet with us in general, until we got
into the pure writing phase, we were certainly willing
to meet with them.

Q196 Mr Wallace: I listened to the response about
the party self-interest but further in your report you
are a little more specific, at page 17 where you refer
to uncoordinated decision-making: “What is
characteristic of 2007 was a notable level of party
self interest evident in ministerial decision-making
(especially in regard to the timing and method of
counts and the design of ballot papers).” That is
quite a specific allegation to make, that is not
everyone is in it, it is the minister—you do not say
whether it is a minister of the Crown or a Scottish
minister but you say “ministerial decision-making”
and I suspect a lot of that seems to be based on the
SOLAR and SOLACE submission, I am not sure if
there was any other evidence. Could you just talk us
through what you meant by that and, secondly, how
you got that, did you get it entirely from SOLAR
and SOLACE, the local authority representatives,
or did you then follow up their submissions et cetera
and how did you get to that point?
Mr Gould: I would start oV by indicating that on
page 17 the term “party interest” should have read
“all party interest” so it conveyed exactly what we
wished to say, it did not mean one specific party.

Q197 Mr Davidson: Can I just be clear about that?
You are saying then that you are not referring to a
Labour minister having taken decisions in the
interests of the Labour Party. The system does not
record nods, but you are agreeing that that is not
what you were suggesting.
Mr Gould: Exactly.

Q198 Mr Davidson: Fine, thank you very much.
Mr Gould: As I say, the term “party interest” was a
generic term for the parties that were involved in
the process.

Q199 Mr Davidson: It should have been “the interest
of parties”.
Mr Gould: Yes, in discussions with the minister,
obviously, as we were referring to earlier. With
respect to the question having to do with how we
came to the conclusion, I will make a general
comment and then pass it to Michael, but our
conclusion on this one or our comments on that
came not only from the SOLAR input but from
other discussions with various stakeholders that we
had as we went along, who gave examples or gave us
descriptions of situations and, of course, the delays
that were involved in the decision-making process.
Do you want to pick up on that?
Mr Boda: The general views that are laid out did
come from a variety of stakeholders, it was not just
from—

Q200 Mr Wallace: Who were they?
Mr Boda: We are talking about meeting with
politicians and Members of Parliament, meeting
with MPs here, meeting with the Scotland OYce,
meeting with a variety of stakeholders; that is where
we were generating these general issues. I think what
is a little disconcerting is that you could go through
and pick up on all those statements where we talk
about political issues, but it is also about the
fragmentation of the system that is involved, so
laying all the responsibility in one place is very
diYcult to do, but you could do that if you go
through and pick up quotes throughout the entire
report.

Q201 Mr Wallace: With respect, if you look at the
evidence submitted by SOLAR and others, they do
not talk about all parties, they talk about the
decision-making process by the minister and they
quote “the lack of meetings and the lack of legal
representation from the Scotland OYce and Scottish
Executive at these meetings contrasted markedly
with the experience in 2003”. The fragmented
decision-making still existed in 2003, the legislation
was less up to date because they had not had the 2006
Electoral Administration Act, but the evidence does
not suggest that the minister was behaving in a way
that best suited everybody, the evidence that you
refer to yourself in the paragraph, from SOLAR and
SOLACE, says that it was the administration of
those legislative guidelines that contributed to some
of the muck-up, not the decoupling. Yes, they are
diVerent factors in it, but certainly in this issue, the
issue of how they work with sub-groups, how they
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managed or man-managed the process, was failing
or inadequate. That is what the Scottish Society of
Local Authority Lawyers said, that is what the
Society of Scottish Local Authority Chief
Executives said, so when you came to this conclusion
who were the other people that you discussed the
evidence with? You say “a range of stakeholders”
but specifically when you talk about those failures,
who were they?
Mr Boda: I was just thinking that you are really
focused on the one stakeholder, but there would be
a variety and that would be other MPs that we would
have spoken with, the public that we would have
spoken with, with election administrators
individually. SOLAR does not represent all the
electoral administrators in terms of their individual
views, but it was a corporate view that we would
have come up with.

Q202 Chairman: Mr Gould, is it fair to say then that
the Scotland OYce and the Scottish Executive were
trying to build consensus to hold these elections and
during this process they took bad advice from other
political parties?
Mr Gould: Certainly from our discussions we had
the impression that there were extensive discussions
held, both at the Scotland OYce and the Scottish
Executive and that some, if not a lot, of the delays
involved—which were only part of the diYculties
that were caused—resulted because of the fact that
there was a very wide party interest on the part of
various parties and the parties argued, expressed
and, in the case of the Scottish Executive, they then
turned it over to a parliamentary committee to
further explore it and then go to Cragg Ross
Dawson because they could not reach a decision.
Party interest therefore played an important role in
the whole process but it is only one segment of the
process, there are other aspects which had a very
major impact that we have explained in here and
perhaps there is some distortion in focusing only on
the party problems because the parties contributed,
but certainly they were not the sole contributor or
necessarily the major contributor to the whole
process. You look at the legislation, which was so
fragmented that I do not know how any party or any
administrator could even manage to make decisions.
Those kinds of things all contributed to the
diYculties that arose.

Q203 Mr Davidson: I want to concentrate in most of
what I ask here on moving forward, but we have to
go back a little bit. Is it fair for me to read into what
you have been saying that there was no exception to
the neglect of the voters’ interests amongst all the
interest groups and stakeholders that participated in
this exercise?
Mr Gould: In terms of the voter interest being missed
or not being dealt with, I think there were no
exceptions, but at the same time there were aspects
of the voters’ interests that were taken into account,
some successfully and some not successfully. In
other words they had the Cragg Ross Dawson study

but they did not follow up when there was an
indication that there would be problems with the
ballot.

Q204 Mr Davidson: Am I right in thinking that the
system was a shambles and the whole operation was
full of well-meaning bumblers, and really the lessons
that we have got to learn are those two. The thing
that strikes me about your initial comments and then
your clarification is that you appear almost
touchingly naı̈ve in that, having allocated blame in
the way that you did, not to expect then that narrow
sectarian interests would actually pick that up and
attempt to use that as a stick with which to beat
government ministers. Do you regret that now, that
the words that you used and the context in which
you explained them were actually then misused by
bad people to try and allocate blame?
Mr Gould: I do not regret having made the
statements; I do regret that the focus has been on
those statements as opposed to looking to how to
resolve this because the interests of Scotland and the
Scottish voter really depend on looking at the
report’s recommendations as opposed to the
background and the identification of the problems.
Mr Boda: To this extent this is how it works when we
go around the world and do reports. We do the best
job that we can and if there are issues to raise we raise
them, but ultimately in the end this happens.

Q205 Mr Davidson: I appreciate that there are a lot
of bad people about, there are a large number of bad
people about, but can I just clarify, and again it is
arising from points that other people made, you
mentioned and I think Ben quoted the question of
party self-interest when it came to the question of the
counting of votes. I do not quite follow this point
because I cannot see that any of the individual
parties are likely to gain more votes as a result of
counting them at diVerent times or in diVerent ways;
maybe you should clarify for me how you meant this
question of the parties pursuing their own self-
interest in the question of counting, because this is
another allegation that you make against ministers.
Mr Gould: I believe—and please clarify this if I am
wrong—that you are referring to the comments
related to the overnight count.

Q206 Mr Davidson: Yes, it is the point that Ben
was quoting.
Mr Gould: The concern that we expressed here was
that in terms of the overnight count, certainly this
was one area where the interest of the voter was very
much a secondary consideration, it was speed versus
quality basically. Our understanding, and I think it
is codified, was that for the most part if not
unanimously the returning oYcers strongly
recommended against an overnight count, the
Electoral Commission strongly recommended
against an overnight count and it was the candidates
and the parties basically that encouraged the
overnight count to be carried out.
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Q207 Mr Davidson: If I can follow that up, surely
that is a bit like the apocryphal story of the East
German restaurant that used to close for lunch so
that the staV could have their lunch when it suited
them. The fact that staV do not want to count at a
time that is inconvenient to them is more to do with
producer domination rather than genuinely an issue
about what is in the voters’ interests. We have a long
tradition in this country that you cast your vote, you
wake up in the morning and you know then who has
won. That is not a question of the parties’ interest
because no one party is going to benefit from that as
distinct from the other, that is a question of the
producers wanting to get paid when they are
working when they are actually getting paid for their
normal jobs—those are the local authorities—and
not wanting to be inconvenienced, so that is not
really a question of you abusing the voters’ trust,
that is a question of a vested interest paddling its
own canoe, is that not correct?
Mr Gould: I think the voters’ interest is the key here.
Here in the UK, Scotland in particular, this is one of
the few jurisdictions in the world where polls close as
late as 10.00 p.m. That is the first problem, which
means that the count does not start at 10.00 p.m., the
count starts when the ballot boxes arrive and also the
count is delayed more and more because of the
postal ballots which increased to 11% this time, next
time will probably increase more and on top of that
there will be the demand for identified signatures,
which means that the whole count is going to go
much, much longer—at least, that is the probability.
The problem here is not necessarily the counting but
the adjudication, the decision being made on the
validity of each voter’s ballot, especially those ones
that need a review. To do that when you have a staV
that has been working for 16 to 20 hours previously
the day before, to do this in the wee hours of the
morning is in my view not taking the voters’ interests
into account. It was interesting that many of the
comments that we had, including some from the
media, were saying that the voter goes to bed, the
voter is not interested and wakes up in the morning
and finds out. All the drama and the interest in the
whole process could therefore be accelerated and
enhanced by a count the next day, but that is for
internal discussion.

Q208 Mr Wallace: I want to confirm for the record
that the quote I was referring to also was in the
section that referred to uncoordinated decision-
making in the administration of the legislation. I
wanted to just question about the administration of
the process because we did have a process in 2003
that, whilst not as complicated because of the single
transferable vote and that sort of thing, did work
fairly well and the sub-committees were there
involved with new Acts et cetera and
implementation. This is a point that I think is quite
important, the administration of that process is in
the hands of the Government, it is not in the hands
of the Opposition although they can take part in the
sub-committees or whatever they are. A number of
your points talk about either Whitehall, for example
delay in enacting the Electoral Administration

Act—which was a ten-month delay by Whitehall,
that was not a Scotland OYce responsibility, it was
Constitutional AVairs or whatever department it
was—and delays in meetings with sub-groups and
advisory groups. What evidence did you gather of
how many times did the minister or secretary of state
meet with those groups, or how long was it before
these problems bubbled to the surface? How much
was left to the oYcials and then oh my God, it is
December, we had better get on with it and were
there monthly meetings with the minister, did the
minister ever meet the sub-groups? We have
identified earlier on that the Electoral Commission
saw problems and never did anything about them,
they never really took it to the door. How involved
was the minister in the process and when did it really
come to their attention that there may be some
complications?
Mr Boda: Our view would be that much of the work
took place around the steering group and it is there
where you would see engagement of ministers, where
you would see engagement of all the stakeholders,
and that was really the realm in which the ministers
would be involved. They would be engaged on a
regular basis—that is our understanding of it—but
what we had found in the context of the steering
group is, going back to the institutional arrangement
there, that there was no arrangement to make
decisions in that context, it was very consultative
and so it was very diYcult for us to understand how
decisions were being made in the context of that
steering group.

Q209 Mr Wallace: When the steering group
produced a recommendation or a report, how did it
get to the decision-maker? They would have their
meeting, they would discuss their timetable or
whatever it was. As in 2003 it seemed to be that if the
subject was to do with the elections for the Scottish
Parliament it was chaired by a Scotland OYce
individual, if it was discussions about local
government it was chaired by a Scottish Executive
oYcial. Was it the job of that oYcial to take that
recommendation to the minister, the decision-
maker, or did it just move on to the next agenda?
What was your experience of that?
Mr Boda: It is our understanding, again going back
to the steering group and the revisions to it that we
suggest, no actual decisions could be made within
the steering group; recommendations could be made
and when those recommendations were made then
they would be taken back to the minister, but the
minister would not attend those meetings.

Q210 Mr Wallace: Were those recommendations
then acted upon and how many times did the
steering group meet? One of the complaints by
SOLAR was that the sub-group hardly ever met.
Mr Boda: We found that to be problematic, yes, that
the sub-groups did not meet often.

Q211 Mr Wallace: My point is did you find a lack of
meeting between these co-ordinating bodies,
whether it was the steering group or the sub-group,
and a lack of recommendations coming out of them,
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or that when the recommendations were made—few
and far between—that the ministers did not act?
Who hosted this thing, who was responsible for
setting the agenda, for arranging the next meeting,
who made that decision.
Mr Boda: You have identified the fundamental issue
that we have talked about in the report, and that is
that it is not clear as to how the steering group
exactly should work, and that we are calling for
greater clarification in that regard.
Mr Gould: We were provided with a chart of the
steering group and the sub-groups; the arrows were
going every way, backwards, forwards, upside
down, it was mind-boggling to try to determine
exactly if and when a decision was made what route
it took and how it got to the minister or anyone else.
This is why we made our general comment that
coordination was one area.

Q212 Mr Wallace: Did you ask the chair of those
steering groups, whether it was the Scottish
Executive or the Scotland OYce, or did they submit
evidence, did you inquire why did they feel it was just
floating around or if we asked the oYcial to come
here would the oYcial say it was fine, we never had
any problems with it, it worked in 2003 why did it
not work in 2007? Did you examine that?
Mr Boda: You are certainly welcome to call upon
others but the general view, the impression that we
got, was that this particular group needs refining in
terms of responsibility, accountability. It is a
consultative body at this point, whereas decisions
could not necessarily be taken in that context.
Mr Gould: It did not seem that the indication that we
got from some of these groups and committees was
that their decisions were going to be taken elsewhere.
They assumed or expected they might be taken to the
minister or what have you, but there was no pattern,
there was no clear line of authority, responsibility or
direction, it was so fluid as we saw it.

Q213 Mr Wallace: But you met with the chairs of the
steering committees, did you?
Mr Gould: Yes.

Q214 Mr Wallace: Both of them, the Scottish
Executive one and the Scotland OYce one?
Mr Gould: We met with the steering committee and
the chair was there.

Q215 Mr Wallace: And he was a Scotland OYce
figure or a Scottish Executive figure—quite senior
did you feel, or had this all been pushed to the
backwoods?
Mr Gould: It was constituted of the senior oYcials
up in Edinburgh, but of course the minister did not
attend.

Q216 Mr Davidson: I am glad we have clarified that
the whole thing was a shambles and that ministers
were particularly to blame, but could I move on to
the question do you think that the Scotland OYce
received bad advice over the design and layout of the
Scottish parliamentary ballot papers?
Mr Gould: If I look at the results, yes.

Q217 Mr Davidson: Maybe I could add to that,
could the Electoral Commission have done more to
warn of potential problems with the design of the
paper?
Mr Gould: Definitely. I believe that the Electoral
Commission had been given warning signals from
the Cragg Ross Dawson study which they did not
pursue, which they should have pursued and which
might have resolved the problem and perhaps
resulted in two separate ballot papers rather than
two ballots on one sheet.

Q218 Mr Davidson: Did Cragg Ross Dawson not
spot it themselves and flag it up to the Electoral
Commission who then did not spot it themselves, or
was it flagged up to the Electoral Commission and
they did not pursue it? Why was the sample so small;
did you explore those areas at all?
Mr Gould: We did not deal with Cragg Ross Dawson
directly at all on this, but we did examine the report.
In terms of the Electoral Commission I think they
have already stated that they were remiss in not
pursuing this further, but whether that is because
they were looking only at the structural aspect rather
than thinking of how the voter was going to deal
with this, I do not know.
Mr Boda: If you look at the report we are very
critical of that Cragg Ross Dawson report. The
numbers are low, it is qualitative and so there were
concerns there the moment we read it. At the same
time as we received the report, and we did and we
went through it, we were able to pick up on some of
those red flags and we certainly would have followed
up, even if it was not particularly a good report; if
there were concerns that were outlined in it they
should have been considered. I think this leads to an
overall issue that we flag in the report and it has to do
with the fact that when you are making such major
changes in the context of an electoral process you do
take your research very, very seriously and that you
introduce a certain amount of rigour in advance so
that you have a much better understanding of the
impact that these changes will have.

Q219 Mr Davidson: It struck me in looking at that
section, in looking at this whole area, that this was
very much amateur-like and I am not sure whether
or not it was Cragg Ross Dawson that were the
amateurs, the Electoral Commission that were the
amateurs or both of them that were just really
getting money for old rope, that both of them were
negligent in what they had done on this. What I am
not clear about is why, for example, was it such a
small sample; was that just someone saving money,
was that what Cragg Ross Dawson recommended,
and then not picking up the results from a low
sample. I find it diYcult to get a handle on why this
thing went wrong.
Mr Gould: What we can tell you is that according to
both the Electoral Commission and the Cragg Ross
Dawson report the sample of 100 for this particular
purpose supposedly was a valid statistical sample—
I am not a statistician—but it was not the size of the
sample that was the problem. Whether it was the
people that they sampled, certainly the results
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showed that there were red flags which needed to be
pursued. The other question I guess that comes up
here, and I am not sure how carefully we explored it
in great detail, was that all of these changes were
coming in at one time into the whole Scottish
Election process and the timeframe was getting
smaller and smaller and smaller. Perhaps that had an
influencing factor in saying okay, we have got this
much out of it, we have to move on, we do not have
time, but I would not want to be categorical about
that.

Q220 David Mundell: One specific thing that I
wanted to ask you about was what, to me, was one
of the most disturbing aspects of the election in that
the ballot paper for the Glasgow and Lothian
regions was changed. I think even Mr Davidson
would accept that that was not in consultation with
any other political party but your report I did not
find was absolutely clear on how that actually
happened. That is a fundamental breach of what we
accept in this country, that you would complete the
same ballot paper in Shetland as you would in
Glasgow as you would in Dumfries.
Mr Gould: This was a real challenge that we
explored. I do not know how many hours we spent
on it, but Michael can explain what we finally found
out about how this process occurred.
Mr Boda: You need to read that section of the report
in order to get exactly what we were able to include,
and the answer is that we were not able to get to the
entire bottom of it.

Q221 David Mundell: That was the point I was
making.
Mr Boda: As far as we could go we went in the
report, and I will tell you that we spent a good deal
of time trying to figure out exactly how you ended up
with those ballot papers.
Mr Gould: We understand that the returning oYcer
did not have a role in this, that it was DRS in
consultation with either the Scotland OYce or the
Scottish Executive—we are not sure which, even
though the Scottish Executive of course was dealing
with the local ballots—but it was a last minute crisis
and they said the only way we can solve this is to do
this mechanically, and this is part of the concern that
the technological process took over the electoral
concerns.

Q222 David Mundell: EVectively a contractor was
able to determine the ballot paper.
Mr Boda: No, let me read the quote from the report
for you, that will help. “The final decision to use this
ballot paper design was made on 11 April 2007. The
Scotland OYce has stated that the 24 candidate
contingency ballot was successfully tested on 11
April by members of the Scottish Executive,
Scotland OYce and Edinburgh City Council which
confirmed that it was suitable for scanning purposes
and met the statutory requirements.” That is as far
as we were able to get.

Q223 Mr Devine: You say at the beginning of your
report that you did not want to produce a report
which meant that political parties would actually
challenge the result. Seeing what you have seen with
the ballot paper—in Lothian for example it was
down one side and continued. We had a lot of people
who voted Scottish Labour on one side, there was
none of the guidance at all and who did not vote for
the Scottish Labour Party candidate because it
looked a continuation. Are you comfortable with
what you have seen, recognising that some seats
were lost with 49 votes, that everybody who sits
either in councils or serve in the Scottish Parliament
deserve to be there?
Mr Gould: Frankly, no, I am not comfortable with
that, but there is a challenge process available to
every candidate, every party, which could have been
pursued which was not pursued, and therefore the
results were oYcially accepted. Life goes on and, as
I say, I saw my mandate as being to ensure that every
approach should be taken to try and avoid this kind
of thing happening in the future and to put forward
recommendations or options as we have, which we
think will ensure that this is not going to happen
again if some of these are followed.

Q224 Mr MacNeil: Thank you, Chairman.
Essentially, Mr Gould, between 2003 and 2007 really
all that changed was the design of the ballot paper
for Parliament—the two votes were put on the one
paper—and an STV election was held for Council on
the same day. Which do you think was the greater
problem, the two votes on the one sheet for
Parliament or the inclusion as well with STV and the
crossover of misunderstanding there?
Mr Gould: Are you asking about the problem of the
number of rejected ballots?

Q225 Mr MacNeil: Yes.
Mr Boda: I guess I want to question the premise of
what you have said, that there were essentially only
two changes, but it seems to me that there were
significantly more changes than that to be
considered, and in many ways this was a bit of a
perfect storm in terms of it is hard for us to say this
was more of a problem than this because it was an
aggregation of all the issues that were involved in the
major changes that were put forward.

Q226 Mr MacNeil: But for the voter they would only
have come across two changes.
Mr Boda: You are asking whether the ballot was
more of an issue or the change in the voting systems.

Q227 Mr MacNeil: There having been the two
systems.
Mr Boda: Yes. From a statistical standpoint—and I
do not want to get into the details of it—we did find
that the combined ballot was much more of a
problem than the combination of the new electoral
system with the other, and that is laid out fairly
clearly in the report.
Mr Gould: The combined ballot contributed to a
great extent to the large number of rejected ballots,
that was the number one problem.
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Mr Boda: What happened in Lothian and Glasgow
was linked to also the combination of the two
ballots, it exacerbated the problem, some of the
issues of the arrows and the directions, but it was
linked also to the combined ballot.

Q228 Chairman: You recognise that the main reason
for the large number of spoilt ballot papers for the
Scottish parliamentary elections was combining the
ballot paper for regional and constituency
candidates. During your inquiry did you find out
whether any political party or any individual at the
Electoral Commission or anyone else opposed this
mad idea of combining the ballot papers, or was
everybody happy with this?
Mr Gould: OV the top of my head there was much
discussion about the options but I do not recall
specifics as to those who favoured or those who
opposed the combined ballot; nothing rings a bell.
Chairman: It does not ring the bell that the
Conservatives came up with the idea that this was a
foolish mistake combining the ballot papers, or the
Scottish Nationalists, or anybody else?
Mr Wallace: My understanding was that at the end
the Scotland OYce took the arbitrary decision.
Chairman: It was a proposal from the Electoral
Commission to combine the ballot papers, that was
my understanding.

Q229 Mr MacNeil: Do you think that the combining
of the two votes was maybe a hangover from the
Arbuthnott Report which had changed what was
traditionally done in 1999 to see if you can build a
tradition in that time period of having the talk of the
vote being the second vote and wanting to change
the emphasis of that vote and making that the first
vote and then make the constituency vote the
second. Do you think that the ballot paper somehow
stemmed from that and that people were maybe
misled inadvertently or got into a groove of thinking
that led them to do that and to somehow equalise the
value of the votes in Arbuthnott?
Mr Gould: It would be diYcult for us to say exactly
what it was, but the combination of the ballot is
linked very much to our assertion that if you are
going to change anything in the electoral system, in
the electoral process, you need to conduct a good
deal of research in order to determine what eVect it
will have in the longer term, and that is where we are
more critical.

Q230 Mr MacNeil: Some MPs here at Westminster
saw this changed ballot but the change to the ballot
had been that the list was only about half the page
and the constituencies were half a page as well, so
they saw two columns that stopped very
dramatically, but of course when it came to the
actual election Uncle Tom Cobbley, his cat and the
kitchen sink were standing for election and the list
vote was a long list and it looked as if it was
continuing onto the second column, which seems to
have led many voters—certainly in Glasgow and
Lothian where I am told that the length of the list
would have looked like a continuing list—to
possibly vote twice on one side or the other.

Mr Gould: The issue is not individual opinions on
what the ballots look like, it is on how will it impact
the voters in the longer term, and as a result you need
to conduct rigorous research on it in order to see
what the impact will be.
Mr MacNeil: If you had researched the papers that
were presented to us, the half paper and the half
paper, I would think it would occur to people that
you would have Uncle Tom Cobbley and all
standing for Parliament and the list would not have
been so long. You could have researched that
change, and I think it might have been fine, it was
actually the length of the lists that turned out on
election day that was a big part of the problem.

Q231 Mr Davidson: That is a classic case of where
partisan interest did aVect the nature of the ballot
because we still have the two categories of MSP and
it has always been seen that those who were elected
by first past the post were real MSPs and there was
the assisted places scheme who just got the top-up.
They were unhappy with that so they wanted to
swap round so that the assisted places ones came first
to give the impression that they were maybe better or
at least equal, so I am glad we have clarified that we
are responsible for that. Can I just move on to the
point that you do stress on a number of occasions a
need for impartial professional running of elections;
how do you take into account or find space for
political parties to have an input into all of that,
because they do have a genuine interest and there is
often a thrust amongst either academics or oYcials
that would actually depoliticise the whole electoral
process—it is a bit like wanting to be a teacher and
finding it is a great job without the children; the
elections are great without the political parties, but
without whom they obviously could not operate.
Mr Gould: What is critical when you have electoral
management in my view is that there has to be
political sensitivity and an understanding of political
needs and political realities on the part of election
administrators and election managers. In this
context I would see it in two major situations, or
perhaps three, the first being an ongoing relationship
and consultation with the Electoral Commission
which should be establishing standards for elections,
guidelines and so on—for example, consultations
where they produce a book, as you know they did for
the last election, showing which are the rejected
ballots, and that should be in concert with the parties
so that the parties agree and understand that
marking a ballot this way is a rejected ballot and it
is used throughout the election in terms of
adjudication. The second is if the decision is made to
have a chief returning oYcer, someone who is
responsible for the overall management of the
election in Scotland, that chief returning oYcer
should be in constant and regular communication
through a consultative committee with the political
parties involved so that the management of the
operation is understood fully by the political parties
and the candidates and, on the other side, the chief
returning oYcer understands the concerns and the
needs of the parties, the overnight count being a
good example. The third one is where you have
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steering committees or other types of committees or
sub-committees there needs to be an input and
involvement of political parties. I would say that
political parties and candidates are partners in this
process; they are not standing outside, they are
aVected by the process and they should have an
input.

Q232 Mr Wallace: Just to follow up on the point
about the independent, when it came to the decision
on the design of the combined ballot paper on two
occasions independent bodies said think again. One
was the Arbuthnott Commission in January 2006
and then in August 2006 after the consultation the
Electoral Commission asked for further
consideration. In the meantime the secretary of state
issued a press release in June saying I prefer what we
have got (the combination) and then just announced
on 22 November that is what we are going to have.
Is that not pretty unwise, in that the advice of what
were independent bodies, the Electoral Commission
and the Arbuthnott Commission, was eVectively
overlooked or they did not get to grips with that. In
that sort of environment would you not think that is
an unwise decision? Secondly to that, have you
explored with the Electoral Commission what they
meant by “further consideration”?
Mr Gould: I have no idea what the Commission
meant by further consideration. On the one hand we
are mentioning further consideration and on the
other hand not further exploring the Cragg Ross
Dawson results. Hindsight is an easier factor after all
is over to think about, but it strikes me that with all
this process going on there was so much
fragmentation and so many players in the game and
no cohesion in the process that it is not unusual that
this kind of thing could have happened. In the same
way—and I come back to it—there were some very
strong arguments both by the Commission and by
the returning oYcers against the wisdom of an
overnight count, but the overnight count went on.
As I say, this was a very diYcult election because of
all the various pieces which just did not come
together in a logical fashion, such that you could sit
down and follow how it all happened and who did
what to whom.

Q233 Chairman: You recommend in your report
“that a public lottery be held to determine ballot
paper positioning following the close of
nominations”. During all the previous elections
alphabetical order was used for the political parties
and for the candidates, and something we
experienced in the May 2007 elections was that
people in Scotland were used to voting by just
putting a cross, and when it came in the order of one,
two, three it was confusing for them. Do you not
think it will be confusing for the electorate again
because they are used to having the political parties
and the candidates on the ballot paper in
alphabetical order?
Mr Gould: Let me deal with the Parliamentary ballot
in terms of the choices made. The problem is twofold
here; one is that the listing on the regional side is by
party or party description, and there is the option

here, so that is an area where parties can play around
with getting higher up in the ballot using a party
description to move up the ballot, as was the case
here.

Q234 Chairman: You mean the way “Alex Salmond
for First Minister” was used.
Mr Gould: Exactly. Is that fair to the voter, does that
confuse the voter, so this is the reason we said first of
all we recommend that the party name always leads
oV and then whatever the description is goes
underneath, but once you have an oYcial registered
party name your position on the ballot is determined
in relation to the other parties and every time you
end up in the middle of the ballot and somebody gets
the advantage of the top of the ballot or the bottom
of the ballot, which are advantageous positions.
What is done elsewhere in some other countries?
One of the options—and this is very much an option
that we recommended—was give every party and
every candidate a chance to have advantageous
positions once you have the nominations and you
put seven numbers in the hat, you pick your number
and that is where you are in the ballot, or you put the
names in the hat—there are various permutations
for doing it. There are variations on the theme which
we explain in the report. If, for example, candidates
are grouped by party then you would do it by
grouping, but I will not go into that because it is all
in the report in any case. The whole objective of this
was just to oVer an option to the parties and the
candidates to think about whether we wanted to stay
with the traditional approach, which is used all over
the place, or have a lottery for a chance to be in
advantageous position from one election to the next.
Chairman: During this election, one thing which we
experienced was that even the candidates from the
same political parties whose names were at the top,
they were elected, and the ones who were more
popular and strong candidates within the
community because they were number two or three
at the bottom they found it diYcult to be elected, so
if you can provide an equal chance it would be
better. Angus.

Q235 Mr MacNeil: Essentially, Mr Gould, what you
are saying is that if you are at the top of the list you
have a fair chance of getting the vote because the
voter comes along and sees the top of the list and
bang; a percentage of the voters do that and you are
suggesting a lottery to equalise any particular
advantages that some people might have with the
alphabet. Do you not think that rather than have a
lottery that would determine the entire election, as to
where somebody was to stand, if say you had five
candidates would it not be better to print a fifth of
the papers in a diVerent order with somebody else at
the top, so that therefore you would not have an
election where, say, Mr Smith was advantaged at
this election but Mr Walker was advantaged at the
next election, so within that election itself there was
a degree of equitability.
Mr Gould: The problem is a problem for the party or
for the candidate, because if they do not know where
they are in the ballot you may have diYculty in the
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campaigning in saying vote for the top of the ballot,
or vote for number five on the ballot or what have
you, but that is up to the parties and the candidates
to decide what is the most viable system which is
useful and acceptable.
Mr Boda: Around the world it is done in a variety of
ways. We have oVered an option, but you might look
at the diVerent approaches that are taken in
California where I understand that it is done by
lottery and it is done by individual constituencies so
you might end up on the top of the ballot in one place
but not in another.
Mr Gould: I just came from elections in Georgia with
Bruce George and there every candidate numbered
1, 2, 3, 4, 5 and so the election campaign was based
on “Vote No. 5” or “Vote No. 3”.

Q236 Ms Clark: We understand the system that has
just been suggested where you have, if you like, an
equal proportion of each of the candidates towards
the top, and that is the ballot paper as used in
Tasmania. As you say, there is whole range of ways
of doing things that are used in diVerent parts of the
world, but I think one of the things that particularly
was surprising for council candidates in the Scottish
elections is that they were not alerted to the
diYculties that seemed to arise where you have a
number of candidates standing for the same political
party on the same ballot paper, and that perhaps the
biggest instinct of the voter is to vote for a political
party and they do not necessarily have a very strong
view about which order to put the candidates in, and
then they simply go down the list 1, 2, 3, 4 and if the
candidates are in alphabetical order the way the
system works seems to be that those at the beginning
of the alphabet will be elected and those further
down the alphabet will not. Do you believe that this
should have been highlighted before May, it should
have been taken into account in the parties’
campaigns and the public should have been alerted
to this fact, that it was necessary to
disproportionately vote for those at the bottom of
the alphabet?
Mr Gould: Depending on what the system is it would
be up to the parties to campaign in whatever way
they wished, but I know that one of the problems
that seriously delayed the whole ballot issue was the
proposal that the parties be listed with their
candidates directly across, and there was a technical
problem why that could not be done. Certainly,
there are all these variations on the theme where,
even though they may not be side by side, your
candidates can be grouped so these are the party
candidates here and then if you have the lottery the
groups would be together so that you know that
your two party candidates are together, wherever
they may be on the ballot.

Q237 Mr Devine: You are very supportive in your
report of e-counting and you made reference a few
times to the validity of voters. Can I ask, first of all,
have you ever been to a British count?
Mr Gould: Yes.1

1 The witness later clarified that they had attended two
Northern Ireland election counts

Q238 Mr Devine: You have. The concern from my
side is that with e-counting we had 1,700 spoilt ballot
papers; what we could not tell was whether there
were other spoilt ballot papers. What normally
happens, as you know, the ballot box comes in from,
say, one village, all the parties have five or six people
around that table, they do a quick check to see
maybe 100 ballot papers, where the Labour vote is,
where the SNP vote is and suchlike, but they are also
checking to make sure the counting is accurate.
When the Electoral Commission was here they were
absolutely disparaging about the Irish experience,
which I thought was totally unacceptable, because I
have been to the Irish counts and they are very open,
the tallymen work them, they know what is going on,
they can tell you basically who got the third vote and
the fourth and so on, but it is very, very open, you
can see the ballot papers, you can see where things
are going; with e-counting you cannot do that. As I
say, there were nearly 1,700 wasted papers that
night; there could have been another 1,000 but we do
not know.
Mr Gould: I am sure you will see in the report that
we feel the confidence in the e-count is very low
because of what happened at the Scottish elections.
Our recommendation is that first of all there be a
review of the whole process, the second thing is that
auto-rejection of blank ballots should not happen,
that all should go to adjudication. The adjudication
should be much more structured and there should be
much more input by the parties so that they can see
exactly why a ballot is rejected and what the
situation is, so that there is much more visibility and
much more credibility to the e-count that is sought,
but keeping in mind at the same time that if the
elections are decoupled there will not necessarily
need to be e-counting which is very much essential
for the local election for STV, but it could go back
to a manual count for the parliamentary elections.

Q239 Mr Devine: Why is that essential? If a counter
could do ten candidates, why is it essential?
Mr Gould: If you were at the Northern Ireland
elections you know—

Q240 Mr Devine: I was in the Republic.
Mr Gould: The Northern Ireland elections have STV
but it is not as complex a formula as it is in Scotland,
and without it you would be lucky to get the results
in a week, it is so complex, so the e-count really is an
adjunct to STV and especially the system that is used
in Scotland.

Q241 Chairman: A low turnout is an issue that has
to be addressed. Why do you think that advance
voting in person should be used to increase turnout
rather than the postal votes?
Mr Gould: First of all I would like to clarify; in no
way do we suggest that postal voting be eliminated,
postal voting would remain, but if advance voting
either in the oYce of the returning oYcer or in
shopping centres and so on was carried out, first of
all I think you would find that the tendency
internationally would be followed here, and you can
see the tendency in the postal vote. If you look at the
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fact that the voting turnout is dropping on the one
hand, but on the other hand the advance voting is
going up, it means that fewer and fewer people want
to go to the polls or are going to the polls, they are
going for the advance vote, so all we are saying is
that this would supplement the postal vote. My
guess is that if that opportunity was available you
would find the postal vote would be less because
people would take advantage of the advance poll
which would reduce the cost, because postal voting
costs are huge, and it would speed up the count
because you would have less manipulation of all
these ballots coming in which have to be checked
with the signatures and everything else.

Q242 Chairman: What you are saying is that you are
not discounting the use of postal votes.
Mr Gould: Absolutely not.

Q243 Chairman: But at the same time you want
another form of advance voting in person, which
can help.
Mr Gould: Giving the voter an opportunity to
exercise their vote and to turn out where they may
not turn out on polling day.

Q244 Mr Walker: I am interested, why is turnout
going down around the Western world, do you
think?
Mr Gould: There are many, many theories but one
of the discouraging factors is that the youth are not
turning out. Older people are turning out to vote but
the youth, for whatever reason, despite the
techniques that have been tried the youth vote and
younger people are something that is a real problem
and causing the diYculty to a great extent. By the
way, there is a proposal in the US to lower the vote
to 16 to try to get the youth vote.

Q245 Mr Walker: That is being floated here, but if
they are not turning out at 18 why on earth they
would turn out at 16 is slightly optimistic. Very
quickly on the youth vote—you are experts in this
area—why do you feel that young people do not
want to invest in their democracy, the democratic
process?
Mr Gould: Michael is younger than I am so maybe
he could answer,
Mr Boda: I do not think I can answer that properly
and I am not sure that anyone can, but why are they
disillusioned with politics is a good question. What
I would look at is often the question arises as to what
institutions are responsible for raising the turnout
rate, and around the world you had been seeing a
trend to say it is the Electoral Commission that is
responsible for raising turnout, but actually when
you look at it you need to focus much more on the
parties and their ability to get the vote out. There is
a whole literature on this and there is no consensus
as to how you get the vote.

Q246 Mr Walker: Just a final point, do you think the
war of big ideas has been won, the struggle between
the Left and the Right, and as the political parties

coalesce around the centre ground there is just less
interest, there are less big things at stake to drive
people to the polls?
Mr Gould: I guess one of the fundamental questions
is should we continue to approach these elections
and democracy in terms of the voluntary turnout of
electors, or should we follow the pattern in Australia
and other countries where registration and turnout
is mandatory, and they have very high turnouts.
That then raises the question of quality versus
quantity, will people really take the time to learn and
understand what the issues are if they are forced to
come out.
Mr Boda: We did talk about this in the context of the
local government elections in Scotland and in
talking about decoupling the elections we felt that it
was important the figure for turnout was not
necessarily the issue, although it is important, but it
is the engagement of citizens, and that was the
argument that we put forward for decoupling the
elections, because it was our view in discussion with
all the stakeholders that that would be one way that
you could allow the citizen to be engaged in local
government elections.

Q247 Mr Walker: This is a semi-serious question; if
we had compulsory voting in this country would I be
allowed to establish a party called “None of the
above” because that would actually in many cases
give me a fairly good chance of securing quite a few
members of Parliament probably across the
country?
Mr Gould: I will not answer your question directly
but I was with Elections Canada for 20 years and for
20 years we tried to convince the government to have
a line “none of the above” because we knew that
some people were spoiling their ballots because it
was none of the above and we could not tell which
was which and we could not really advise on the
disaVected electorate.

Q248 Chairman: Do you not worry then that none
of the above wins?
Mr Gould: It is a possibility but, as I say, we could
never convince the government on that story.

Q249 Mr Davidson: The “none of the above”
concept is quite a humorous one and so on, but you
can see how it can quite easily be open to
manipulation by press barons and the like. Can I ask
you another question, which is that you do
recommend that the returning oYcer position
should be what you call professionalised, but I worry
a bit about this on the basis that almost every
profession or would-be profession argues that it
ought to be made as it were more exclusive, they
ought to get more money, they need more
qualifications so that it becomes a special language
that keeps everybody else out. Is there not a danger
of that occurring if we go down your road?
Mr Gould: As we see it the present situation involves
at least the legislative definition of a number of
diVerent returning oYcers, regional, local and so on,
plus a registration oYcer, and what happened in the
last election of course is that the functions were
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combined by agreement and so where we were going
in the report was to say why not recognise the status
quo and combine the diVerent functions of the
diVerent returning oYcers into one and also take the
position perhaps of the registration oYcer and
amalgamate that, because you are paying for that
anyway and that will not increase your costs
significantly if you have one function that does
everything. Secondly, the chief executive of the
council is very often the returning oYcer when an
election comes round. The chief executive has a job
to do and sometimes they take over and do it,
sometimes they delegate it, but their focus is as chief
executive oYcer, not as returning oYcer, other than
as a part-time thing. So our feeling is that in terms of
providing the kinds of service and the kinds of
response to parties, to participants in the election, it
would be much better to have a professionalised
returning oYcer and to apply the same criteria
because the reality is that the quality of returning
oYcers across Scotland varies from superb to
perhaps adequate. To try to bring some consistency
and quality to the whole profession, we think that
this would be useful and we would examine it.

Q250 Mr Davidson: Taking on board the point that
some of the returning oYcers are barely adequate,
that is a reflection upon the quality of chief
executives in local authorities, which is an interesting
point, is it not? I understand your point about
combining it with the registration oYcers and I can
see that making the role of returning oYcer
something that runs on throughout the year and
they then have a responsibility for registration, but
do you draw a distinction between that and this
concept of professionalisation though, because my
anxiety is that it just becomes a narrow function,
only a few people can enter. Is there a distinction
there or are you essentially saying that you think the
returning oYcer should also be the registration
oYcer and he proceeds to carry out these functions
throughout the year?
Mr Gould: What I am proposing there is that all of
the functions dealing with elections be concentrated
in one oYcial, whether it has to do with voter
registration, whether it has to do with voter
management and all of the functions in
combination.

Q251 Ms Clark: We have already discussed in some
detail the issues around overnight counting and you
probably understand that moving away from
overnight counting would be quite a major cultural
shift in Britain. Have you considered what else
should be done to ease the burden on returning
oYcers and in particular the staV, which is one of the
concerns that you have with overnight counting.
Have you considered what else could be done that
might at least go some way to addressing your
concerns?
Mr Gould: There is one which we mentioned in here
which has other ramifications, but the polls close at
ten o’clock here; in most countries they will close at
seven or eight o’clock at night. Granted, there are
concerns, there are rationales, for closing the polls at

ten but if you give yourselves another two hours it
really facilitates the overnight count in a number of
ways, giving you not only more time but less fatigue
and what have you. Then the question is what do
you do with the people who normally come in the
last two hours? I always hate to use Canada because
Canada is not that great in terms of all aspects of
elections, but in this one what we have done is that
the legislation requires employers to give all
employees a minimum of three clear hours before
the close, during the polling hours, so if the polls
open at seven and they start work at nine, they can
have until ten o’clock, if the polls close at seven they
would have to get oV at four if they normally get oV
at five, so it is not three hours that they get oV, it is
just so that they have three hours to vote. That is an
archaic provision from when they had to move by
horse and buggy and what have you and that
window could probably be closed to at least two
hours, but there are other avenues that can be
explored and of course the objective of the report is
to open up that exploration, if the will is there.

Q252 Mr Walker: I am not sure if you are
advocating closing the polls earlier, but I certainly
know that in my constituency the turnout would be
far lower if we got rid of that eight to ten slot, and
giving people two or three clear hours, to some
degree they already get that and if we were to shorten
the working day you would probably find most
people would take it as an unoYcial bank holiday
and be piling into the pubs in the city. I really would
be very reticent to shorten the day from ten at night
to, say, seven or eight, but I do think one of the great
theatres of democracy is the overnight count, it does
involve people, it does create some excitement and
the e-counting just regiments it into a very boring,
mundane, sterile process. Is that really what we want
to do to democracy in this country because
personally I think it is something that should be
celebrated and lauded and not sterilised.
Mr Gould: If I can respond, Chairman, your
conclusion about lower turnout if the poll was
brought back to seven o’clock may or may not be
valid, and then there is the question if advance
polling was available would that oVset it, and this is
where we are saying all of this stuV should be
studied. If you are looking at reducing the hours or
moving the hours back, there is time to carry out
research to see whether it really is valid to do this or
whether it would have a negative impact, that kind
of thing.
Mr Walker: It staggers me, it really does stagger
me—maybe I am just an old fuddy-duddy—and I do
not know the reasons why people cannot get oV their
backsides and walk no more than ten minutes, fit
adults—admittedly there are people who are
disabled or whatever—but fit adults who cannot be
fagged basically to walk to a polling station and cast
their vote. I personally think that we are indulging
these people, perhaps, with this early opening, with
these postal votes, with this proxy voting. Look,
democracy is something to be treasured and if you
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do not want to take part in it, that is fine, but actually
we are not just going to amend the whole thing to
suit you.

Q253 Chairman: Mr Gould, while we all want to see
more turnout I think it would be detrimental and
turnout would be less if we reduced the number of
hours. I have experienced that between eight and ten
there is a good turnout at the polling station. It is not
the case that there is hardly anybody turns out at
those times, but at the same time, regardless of the
tradition and culture in the United Kingdom, to wait
for the elections and the votes to be counted the same
night—people stay awake until two or three o’clock
in the morning and then go to sleep; the excitement
I think will disappear. If the elections are decoupled
in Scotland, the local government elections and the
Scottish Parliament elections, do you still think there
is a need for the counting to be done the next day?
Mr Gould: If the polls close at ten and depending on
the system and so on, the answer could be yes or no.
According to the media, their frustration is that
people go to sleep and do not even follow what is
going on when the count runs to after midnight so
they lose their audience and where they gain it is the
next day—some of the media say that. Obviously,
this is an argument that cannot be won either way, it
is one that needs to be examined in terms of the
interests of the candidates, the parties, the voters and
those who have to administer the elections, and there
is lots of time to do this.

Q254 Mr MacNeil: Mr Gould, this is the first I have
heard of your report and your recommendations,
but earlier you mentioned the buck stopping and the
lack of accountability, but you have said that the
Scottish Government would be the logical
institution for looking after the Scottish elections. Is
that still your view and, firstly, why was it your view
that the Scottish Government is the most logical?
Mr Gould: This was just raised in the context of a
chief returning oYcer. The concept here was that if
there is going to be accountability there needs to be
a point of focus, not 32 points of focus in terms of
the overall management of the election, with similar
and consistent standards and coordination and so
on. The recommendation that the jurisdictional
responsibility for that management of the election be
located in Scotland was because if you look at the
process and divide it in two parts, you cannot really
eVectively manage the Scottish elections from Wales
or from London or from wherever, it has to be
managed from Scotland, so it is a management
process here. Where you are looking at the
legislative process the legislative process is a matter
of jurisdictional negotiation and if the legislation
remains in Westminster for the parliamentary
elections that is fine, but the guidance and the tools
and the direction will go to the chief returning oYcer
to manage the election using that legislation, so we
were not talking about the legislative responsibility,
that is a matter for political negotiation. What we
were focusing on here was that the management of
the process needs to be located in Scotland.

Q255 Mr MacNeil: Would you say that was one of
the most important recommendations that you have
for the future, that that management be done in
Scotland as opposed to anywhere else?
Mr Gould: Yes.
Chairman: I am glad you asked that question,
Angus. Jim.

Q256 Mr Devine: You have suggested decoupling
the local government link with the Scottish
Parliament; I would actually disagree with that for a
whole variety of reasons such as territory, time
awareness of the elections coming up. Hopefully we
have learned the lessons of the problems with the
two diVerent systems because eventually what we
could be talking about is one year local government
elections, the next year the Scottish Parliament, the
next year MP elections, the next year a European
election, so we could be into the realm of literally
every year having elections. Do you think that is a
good idea?
Mr Gould: The timing obviously is anybody’s guess
and has to be negotiated around what is already
fixed in law because the timings for some of these
elections are already fixed. What you have just
described I think gives a strong argument for a
fulltime professionalised returning oYcer because
they are going to be moving from A to B to C to D,
so they then can transfer those skills, knowledge and
experience from one election to the other and their
contacts, discussions and meetings with the political
parties and candidates and know the areas that they
are responsible for much better than doing this on a
part-time ad hoc basis.

Q257 Chairman: I am not opposed to decoupling of
the Scottish parliamentary and local government
elections but there were local government and
Scottish Parliament elections in 1999 and there were
elections in 2003; they were quite successful and
there was no problem of vast numbers of spoilt
ballot papers. The reason for this is the combined
ballot paper and the probable change in the system
of electing councillors, so my fear is that some
people might think that decoupling of the election is
the answer to all the questions. It is very important
that people know that there needs to be some
awareness campaign and we need to do no more
than just decoupling the election.
Mr Gould: Let me clarify something here because we
did not recommend decoupling the elections because
of the problems because those elections do not have
to be decoupled, they can be managed without all of
these problems. The reason that I suggested the
elections be decoupled was to give recognition to
local candidates and local issues because they just
get buried on a parliamentary election, they just
disappear as far as the elector is concerned, from my
experience.

Q258 Mr Wallace: Following on from that there are
two things. One is that in the past where we had a
cross for one election and a cross for the other, you
could have had three elections on the same day—
indeed, in 1999 we had the MEPs on the same day.
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But if we want STV and complicated PR systems and
all sorts of things, and a vote overnight result,
something has to give—you know, a result within a
few hours—and that is either the decoupling or the
systems you select, because it seems to me that the
diVerence between 2003 and 2007 was along came
this ridiculous STV system—which I think is a
ridiculous system anyway—and combined ballot
papers and everything else, and at the same everyone
wants, which I think is slightly peculiar, this instant
result that only weirdo anoraks and politicians—
who in the public’s view are just above a rat and
below a journalist in the rankings—want. We are so
in love with ourselves as politicians we think the
world is waiting for our result but, frankly, I do not
think they are. We like it because we have pounded
the streets for six weeks and it is a nice way to finish,
but actually I do not think the public really lose any
sleep over it—they think we are all the same half the
time anyway. Do you think it is the case that either
we select more simplified electoral systems in order
to keep multiple votes on the same day, or we say
that something has got to give? Is that what you
think is the diVerence?
Mr Gould: From our review of the rejected ballots
the main problem that caused all of these rejected
ballots was very clearly the two ballots on the
combined paper, not 1,2,3 versus X, that was very
minimal. That was very minimal in a context where
there was a new system introduced, limited voter
education but it was carried out and a voter
encountering all of this brand new approach—a
combined ballot paper and the 1,2,3 versus X—at
one time. My expectation is that if this was
continued exactly as is and the two ballot papers
were not combined, there were two separate papers,
and you had the X and you had the 1,2,3 and you
had decent instructions on the ballots and lots of
time for voter education, I do not think the problem
would really be significant at the next election.
Mr Walker: I am going to ask my honourable friend
from Lancaster & Wyre to step outside and take his
jacket oV in a minute.
Mr Wallace: You take your anorak oV.

Q259 Mr Walker: But before we step outside, Mr
Gould, you have travelled the world looking at
elections and monitoring elections and you have
seen conspiracy and you have seen cock-up—and I
am sure this is just cock-up. On a scale of one to ten,
with ten being the biggest cock-up and one just being
sort of getting there, where would you say this ranks
in your many decades experience? It is a slightly
loaded question, but I am sure you are diplomatic
enough to answer it.
Mr Gould: If I remove the contentious political
issues from this and I look at it strictly as an election
manager, my assessment of this is that it is not a
major cock-up in the sense that it is one that can
easily be resolved—there was not fraud, there was
not manipulation, it was just one of these things
where there was too much done without suYcient
time, lack of coordination and fragmentation. It was
basically a managerial problem, if you look at the
bottom line, and it is fixable. In terms of the number

of electors that lost their votes because of invalid
ballots, it was serious, because it was somewhere
around three times too high in terms of the average
around the world, but apart from that it is an
election which will never happen again like this, if I
can put it that way. It was just a blip in the normal
election process in Scotland.
Chairman: The future structure of Scottish elections,
Jim Devine.

Q260 Mr Devine: You talk about the importance of
appointing a chief returning oYcer for Scotland. If
you were in Scotland recently you would have heard
the political debate between the councils and the
Scottish Government on basically you cannot tell us
what to do, we are 32 individual councils. I just
wondered how you see this job working on a
practical basis. I am not saying I disagree with that,
but who is the council accountable to, how does that
individual actually influence individual councils who
have the right to say “Stay oV our patch”?
Mr Gould: I will give you a very general answer. First
of all we suggested that as long as the jurisdiction is
split for local elections and parliamentary elections,
the selection of the chief returning oYcer would be
joint between the Scotland OYce and the Scottish
Government and they would make a joint decision
as to the individual. Obviously, the responsibility of
that individual would be to manage whichever
election or elections arose at any particular time and
legislation would be required, obviously. That
individual would then be responsible for establishing
the ground rules for every returning oYcer in every
council at the baseline, and over and above that the
local returning oYcer would have the responsibility
for adapting that legislation or those rules to that
local area. On top of that, as I see it, it should be
understood that the local councils would continue to
supply the resources at election time to the returning
oYcer so that there would be no change to the
present practice where returning oYcers carry that
out. The whole objective of this would be to ensure
that the standards of application of the elections and
the management of the elections were equal in terms
of dealing with the voters and treating the voters
across Scotland, so that there would not be as much
variation as there is now on the decision-making
process and the consultation process would be much
clearer as well as to when there were problems and
how to resolve them, whether it was with a supplier
for example, if we look at DRS, so that rather than
having to deal with 32 contracts they would have one
contract which would be done with the chief
returning oYcer, the chief returning oYcer doing
this of course in consultation with the other 32.
Mr Boda: This actually leads to the question that Ms
Clark brought up earlier, how can you facilitate the
work of the returning oYcers, and that has a lot to
do with the fact that they need better coordination.
As you have a more complex electoral process,
which clearly is happening in the Scottish context,
the returning oYcer will require better coordination.
Standards are important, consistency is important
and that is why we put forward the argument for a
chief returning oYcer in this context as well.
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Q261 Mr Wallace: I am just trying to find out, in the
talk about combining the administration of those
elections in the sense that one single body should be
responsible for administrating both, what pitfalls do
you anticipate in doing that or do you think that is
just a pretty straightforward thing, that the
legislation comes through and it just gets done and
it should be done by the Scottish Executive rather
than the Scotland OYce; do you think that is the best
body to do it or do you think the Scotland OYce
should just take responsibility for administering
both?
Mr Gould: As I see it the management of the election
most eVectively can be done by an individual or a
small oYce that has the managerial responsibility
related to the returning oYcers in Scotland. That
individual, if I can put it this way, would be a two-
headed monster as long as we have the
parliamentary responsibility here and the local
elections up there, and then you have the European
elections elsewhere and that individual would work
for a diVerent boss in eVect, depending on where the
legislation lay that that person has to manage. That
is how I see it.

Q262 Mr Wallace: What about the anomaly that the
Electoral Commission oversees Scottish Parliament
elections, but probably the only election in the
United Kingdom that is not overseen by the
Electoral Commission is the Scottish local
government election. Do you think the Electoral
Commission should have a role in overseeing the
Scottish local government election?
Mr Gould: We see the role of the Electoral
Commission to be somewhat diVerent than it is now.
We see them first of all as a watchdog for local
elections and for Scottish parliamentary elections in
terms of ensuring that the fundamental standards
are carried out and to look at the weaknesses and the
problems that might arise during the election and do
an audit after each of the elections to guide the
returning oYcer, the chief returning oYcer and the
returning oYcers for the future. The Electoral
Commission also, because of the fact that they
would be in the role of establishing standards which
they then would measure, would provide guidance
and assistance but not operational roles. For
example, as we see it they would not carry out the
voter information process; they may provide some
guidance, they may provide samples of posters, they
may provide samples of the booklet on what
constitutes a valid and invalid ballot, but the chief
returning oYcer would then carry that out through
the process and, depending on which jurisdiction he
or she was working for, that jurisdiction would fund
any costs involved in carrying out the voter
registration or what have you.

Q263 Mr Wallace: Why do you think that the
Electoral Commission should not be involved in the
public education, what is wrong with them doing
that as well?
Mr Gould: The problem with the Electoral
Commission sitting in London being involved in
voter education is that first of all they are not close

to the scene, they then become operational and they
get into the conflict situation that they are into here.
They had to go out and ask me to do an independent
study because they played a role and they are in a
conflict situation. The second element as I see it is
that the Electoral Commission cannot react as
quickly as those on the ground, so that in the last
analysis there was a need for information oYcers in
this particular situation in this election. The
Commission was involved but it had to be done
locally and so the selection of information oYcers
was not standardised, it was all over the map, the
quality was all over the map. It was a great idea and
it was very useful in many instances, but this is where
I see that with a chief returning oYcer that can be
implemented, regularised and coordinated in a much
better fashion than having a body in London that is
geared for the umbrella approach homing in on local
problems.

Q264 Mr Davidson: Can I just follow this up? You
have mentioned a couple of times a body in London,
we do actually have UK elections which are United
Kingdom-wide and we do have European elections
which are United Kingdom-wide. I am not
convinced that the idea of voting and participating
in democracy and so on can be separated oV into
local government or the Scottish Parliament or the
Welsh Assembly, it seems to me to be something
generic and that therefore there is some degree of
sense about having the thrust and the divide and the
direction in favour of democracy and in favour of
participation being UK-wide while implementation
and fine-tuning and so on can take place at a local
level, it is the diVerence between your policy and
administration. But I am also unclear about what
role there is for the Electoral Commission if we have
a chief registration oYcer and oYcers who oYcialise
because if the chief registration oYcer is taking, as it
were, guidance about your voter education projects
and so on should be run centrally and he or she is
implementing them, the Electoral Commission runs
the risk of just getting in the way, does it not, because
you would have these registration oYcers up and
down the country and individual local authorities
implementing all these things, following through
voter education, following through the proper
conduct of elections—I cannot see that there is a
separate role. There are two things, therefore, one
about wanting to have the UK drive towards
democracy—since local government by and large
does not vary all that much it would be applying
across the board—and also where the Electoral
Commission fits into this. Can you clarify these
points for me?
Mr Gould: By the way, I should mention that
obviously the Electoral Commission is also located
in Edinburgh, Scotland, it is not only in London, but
the point here is to try to bring together two things:
one is the responsibility and accountability for
ensuring that the elections are managed and run
consistently across Scotland, the other is to carry out
certain processes where the manager is not a
specialist and needs guidance and support such as
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voter education, and I would see the specialists being
in the Electoral Commission for things like voter
education, for the designation of voting standards.

Q265 Mr Davidson: Surely you have said already
that you wanted to have the professionalisation of
returning oYcers. If you are talking about a think
tank that provides ideas and so on, fine, but the
Electoral Commission at the moment would make a
virtue of not knowing anything about elections in a
sense because none of them have ever stood for
anything, they just simply interfere and do not
necessarily add value to that, do they?
Mr Gould: When I talk about professionalisation it
is in the management of the elections. The whole
area for example of voter education, voter standards
and so on is one which is applied and is developed in
another area as we see it, and is monitored. Michael,
you are an expert on this, you might want to pick up
from there.
Mr Boda: I do think it is important to distinguish
between three areas which we have focused on in the
report as it relates to Scotland. One is the
administration of the elections, the other is
establishing standards for an electoral process and
then there is the other watchdog or the auditing
function. We are not arguing in any way that there
would not be room for the Electoral Commission
and that they would be falling over another
institution; they are extremely important
institutions and, frankly, are quite unique in the
context of other electoral commissions around the
world in the fact that they have a particular
watchdog function and auditing function that is
extremely important. Their job partially is to look at
how an election was administered and to oVer
comment on it for improvement for the next process.
As Ron has mentioned, the particular problem in
this context was that there was some involvement—
they do not administer the elections in Scotland but
there was some involvement in the administration of
the elections—and as a result we were required to
come in and do an independent audit on the election.
So the point is that if they focused more on the
standards and on the watchdog function there is an
important diVerence.

Q266 Mr Davidson: I understand that, but if you
have a situation where you have elections for
Westminster every four years and one of the main
functions of this body is to audit those elections, they
then find things for themselves to do between times.
Work expands to fill the space available but can we
not just look at, for example, the National Audit
OYce or the Scottish or Welsh equivalents as being
the auditors of the elections rather than being the
people who are created as a separate structure
because I am always a bit wary about creating new
quangos with new functions all the time because they
then just find things for them to do, interfere more
and do not necessarily add to the general merit of
human life. Does that seem fair?
Mr Gould: Keeping in mind that we dealt only with
the Scottish elections and our focus was on Scotland,
when you look at the UK as a whole and the role of

the Electoral Commission it is in a position to
provide all of these functions across the UK. As I
say, we are just talking about Scotland but they can
be the specialists in certain areas, they can be
developing the standard for all of the UK which
would apply to Scotland obviously as well as
elsewhere and you would be measuring how well
those standards are achieved in the specialist areas of
elections and election management and what have
you. This is where we see that their role would
complement the management role and support it
and give it more strength and more specialist advice
and guidance, otherwise you would have to build an
empire in Scotland to do the same thing that is being
done in Wales.

Q267 Mr Davidson: Could the registration oYcers or
the new electoral oYcers be free to ignore advice
from the Electoral Commission? The other issue
here is about responsibility; would these people be
free to ignore it and say, no, on balance the decision
is right? It is a question of accountability; who is
going to be accountable because I am worried again
that you are going to have 95 diVerent organisations
expressing views.
Mr Boda: If there was a chief returning oYcer they
would be free to ignore the advice of the Electoral
Commission, but keeping in mind that the Electoral
Commission’s function is to fully audit them after
the fact and recommend improvements, I see it as
much more of a co-operative eVort than antagonistic
in the way that you say, but they do have an
opportunity to comment and to make public how an
electoral process went.
Mr Gould: And they would report to Parliament on
the quality and what happened in the elections, it
would not be the chief returning oYcer doing it.

Q268 Mr MacNeil: The final point is to do with your
letter of clarification and when that was given. What
was the process or the reasoning for writing that
letter after the report, was it purely from the political
department, or was it from any stimulus from within
the UK, and had anybody contacted you at all?
Mr Gould: I am sorry, I missed that.

Q269 Mr MacNeil: The clarification letter that you
wrote, were you prompted by anybody or was it
purely due to the media hoo-hah?
Mr Gould: No, I was not prompted by anybody. I
looked at this and said “Oh my God, we have done
al this work and look where it is going, it is going in
reverse instead of putting it in gear” and I really
hoped that I could get it back on the rails or at least
do my best to focus it in the direction that we had
hoped the report would go.

Q270 Mr Davidson: These questions are always very
helpful actually when people get a result they did not
look for. Do you think there is a need for an
overhaul of primary electoral legislation in the UK
to ensure that it is fit for purpose?
Mr Gould: I think we are pretty categorical in the
report that electoral legislation in the UK, the UK
being the founder of democracy and developing
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legislation that has developed over hundreds of
years, needs to be brought together into one place
and to also bring it into the 21st century. For
example, one of the problems in this election was
that the electoral legislation really did not recognise
technology in terms of some of the provisions, so
hopefully the progress that was made before the
Scottish elections and in consolidating some of the
legislation will continue to be pursued.

Q271 Chairman: Mr Gould, in conclusion we are
looking for some magic solutions to avoid the
problems of the 2007 elections. If you were given the
choice to introduce one significant reform to deal
with all these issues, what would that be?
Mr Gould: I would say that what I would have
suggested has already been done, and that is the
Scotland OYce could put out the consultation

Supplementary written evidence from the Electoral Commission

Following the Electoral Commission’s evidence to the Scottish AVairs Committee on 13 November 2007,
I am writing to follow up various points as promised.

First, the Committee asked about the eVectiveness of the VoteScotland public information campaign. I
enclose at Appendix A a note on the evaluation and results of that campaign.

Second, the Committee asked for details of which of the Commission’s comments on the draft order for
the Scottish Parliamentary elections were taken up, and which were not.

I enclose at Appendix B a detailed note which reproduces the Commission’s comments on the draft order,
and has been annotated to indicate whether the comments resulted in changes to the final Order; and, where
possible, any other response we are aware of from the Scotland OYce.

From August 2006 there was ongoing discussion of the draft order in the sub-group on legislation. The
legislation sub-group saw a draft of the conduct order on 9 September 2006. On 9 November 2006, the
Commission was sent this draft order formally, for comments (with the exception of Schedule 5—the
combination rules). We responded with our comments (Appendix B) on 19 December 2006. After that, no
further draft of the order was shown to the sub-group on legislation or to the Commission until it was
formally introduced into Parliament. As noted in Appendix B, the Commission was not shown a draft of
Schedule 5 (the combination rules) before the Order was laid in Parliament.

Third, the Committee asked about the procedures for adjudicating doubtful ballots. I enclose at Appendix
C the relevant extracts from the Electoral Commission’s published guidance for candidates and agents in
relation to the Scottish Parliamentary and local government elections. The purpose of this part of our
guidance was to inform candidates and agents of the arrangements that we were informed would be put in
place by Returning OYcers, including how processes such as recounts and adjudication would be dealt with
in the context of electronic counting.

Finally, I would like to point out for the record that in my answer to a question from Mr Hamilton (Q48),
I said that the Electoral Commission’s original recommendation was that political parties should be allowed
to register up to six descriptions for use on ballot papers. In fact, our recommendation was for up to five
such descriptions, in addition to the party name.

Peter Wardle
Chief Executive
The Electoral Commission

7 December 2007

document. For me it is so important to get input into
the recommendations and then to give the tools to
you, the legislators, to decide which of those
recommendations and options make sense in terms
of the Scottish Parliamentary elections and Scotland
as a whole.

Q272 Chairman: Thank you. Can I thank the
witnesses for their attendance; before I declare the
meeting closed would you like to say anything in
conclusion, perhaps an area that we have not
covered during our questions?
Mr Gould: You have been pretty exhaustive.
Certainly let me say that in my view this session has
made it worth coming from Ottawa to this weather,
even though I am leaving snow in Ottawa.
Chairman: Thank you very much, Mr Gould and
Mr Boda, for your attendance.
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APPENDIX A

VoteScotland Campaign

The success of the VoteScotland campaign was measured via a number of quantitative and qualitative
methods, including:

— public opinion research;

— statistics of the number of people who called the campaign helpline for information, and the
numbers who visited the VoteScotland website; and

— feedback from key stakeholders such as electoral administrators.

The electoral register is managed locally, not by the Electoral Commission. It is therefore not possible for
the Commission to produce figures showing only the number of people who completed the registration
process as a direct result of the campaign.

Key results from the campaign include:

— 67% of the population surveyed claimed to have seen at least one element of the campaign;

— the doordrop leaflet which was delivered to every household in Scotland ahead of the elections
gained very high recognition for a leaflet of this sort, with 35% spontaneous awareness. Of those
who read the leaflet, 91% rated it as very informative or useful;

— there were over 100,000 visits to the VoteScotland website and the online voting games were played
almost 10,000 times. There were also over 43,000 visits from Scotland to the Commission’s
aboutmyvote.co.uk website during the campaign;

— there were over 9,500 calls to the campaign helpline during the course of the campaign (3 March—
3 May), of which over 6,900 were received prior to the registration deadline;

— knowledge of voting systems increased significantly by the end of the campaign, with correct
answers to key questions going from an average of 35% to nearly 80% between the first and third
waves of research;

— understanding was significantly higher among those who were exposed to campaign advertising
compared to those who were not, and higher still among those who voted;

— more than 350 press stories ran about the campaign; and

— the field marketing and truck tour activity run as part of the VoteScotland campaign reached
17,500 people explaining to them how to register and vote in the upcoming elections.

The Number of Registrations in Scotland

Details of the level of registered electors in 2005, 2006 and at 18 April 2007 (the registration deadline prior
to the 3 May elections) are in the table below.

It is important to note that registration figures are not static throughout the year and can fluctuate as a
result of demographic change. Thus the increases shown in the table below are unlikely to reflect the true
number of new people added to the register as many people will also have been removed from the registers
through the course of the year. There will also have been people who have moved from one area to another;
updating their registration status.

REGISTERED ELECTORS IN SCOTLAND

numbers
Date Number % increase increase

1 December 2005 3,861,207 —
1 December 2006 3,872,901 0.30 11,694
18 April 2007 3,897,675 0.64 24,774

Source for 2005 and 2006 figures is GROS. Source for 2007 figures is EROs, collated by David Denver.

Registrations Between the “Old” and “New” Deadlines prior to the Elections

Information collated from Electoral Registration OYcers in Scotland shows that 37,386 applications to
register to vote were received by EROs between 9 March and 18 April 2007 (the deadline prior to the 3 May
elections). This illustrates the improved position in terms of registration prior to elections resulting from the
changes in the Electoral Administration Act 2006, which moved the registration deadline before elections
from approximately six weeks prior to polling day to 11 working days prior.
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Options for the VoteScotland “Slogan” (Mr Davidson—Q30)

The diVerent strap lines tested in creative development research were:

— Whatever matters to you, your vote matters;

— The day you aVect everyday;

— The day Scotland decides; and

— The day with a diVerence.

The first option came out most strongly in focus group research so that was carried forward.

The Cost of the VoteScotland Branding (Mr Davidson—Q33)

The Commission spent £8,370 on a qualitative research study to develop the campaign, which included
gaining feedback on the VoteScotland branding. The research tested understanding of key campaign
messages, such as the ability of the brand to engage and motivate the target audiences; how to explain the
voting systems; the strength of the election day message and the power of the call to action.

APPENDIX B

Electoral Commission Comments on the Draft Scottish Parliament (Elections etc) Order 2007

The following document reproduces the full text of the Electoral Commission’s response to the Scotland
OYce’s formal consultation on the draft Scottish Parliament (Elections etc) Order 2007.

The italicised text records whether the comments resulted in changes to the final Order, together with a
note of points made by the Scotland OYce in response to the Commission’s comments.

1. The Commission welcomes the opportunity to comment on the draft Scottish Parliament (Elections
etc) Order 2007.

2. This paper sets out the Commission’s formal response to the Scotland OYce consultation on the draft
Order, received on 9 November 2006.

3. The Commission would welcome a formal response from the Scotland OYce to the comments and
issues raised in this paper. In the meantime, Commission staV would be happy to expand upon or discuss
further any of the points outlined below.

Outcome: A formal response was received from the Scotland OYce on 8 February 2007

General Points

4. It is appreciated that the intent of the draft Order is that it should be consistent, so far as possible, with
the provisions of the Electoral Administration Act 2006 (EAA 2006) and related secondary legislation. The
Commission welcomes that approach.

5. We have reviewed the Order primarily from the point of view of seeking consistency with the EAA
2006 in order to ensure that, where relevant, the Order eVectively implements the provisions of the Act so
far as Scottish Parliamentary elections are concerned.

Recommendation

6. The Commission notes that the Order as drafted does not explicitly apply to Scottish Parliamentary
elections the donation controls provided by Section 71A and Schedule 2A of the RPA 1983 in respect of UK
Parliamentary elections. Without the replication of these provisions within the Order, it appears that
donation controls do not apply to Scottish Parliamentary elections. The Commission strongly recommends
that the Scotland OYce makes the necessary amendments to ensure that these controls are applicable to
Scottish Parliamentary elections.

Outcome: Order not changed

Recommendation

7. Schedules 3 and 4 of this draft Order do not appear to fully recognise the changes proposed by the
draft Representation of the People (Scotland) (Amendment) Regulations 2007 (draft 2007 Regulations), on
which the department is also consulting us at this time. Beyond the comments we have made in respect of
these draft Regulations, we would like to see the eVect of these replicated as necessary throughout this Order.
Although we have made some specific comments on Schedules 3 and 4 below, the Commission would request
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that they are more thoroughly reviewed with the draft 2007 Regulations in order to ensure as far as possible
consistency between the diVerent types of election which may take place in Scotland and indeed across
Great Britain.

Outcome: The final Order was changed to reflect some, but not all, of the eVects of the draft 2007 Regulations—
see further comments below

8. Additionally, the draft 2007 Regulations make changes to the poll cards and postal voting statement
for use at UK Parliamentary elections in Scotland. Before being consulted by the Department for
Constitutional AVairs on the draft Representation of the People (England and Wales) (Amendment) (No
2) Regulations 2006, including the form of the new poll cards and the amendments to the existing poll cards,
the Commission agreed to conduct user-testing on their intelligibility. We commissioned Cragg Ross
Dawson to test three poll cards—the elector’s oYcial poll card, the postal voter’s oYcial poll card, and the
postal proxy voter’s oYcial poll card.1 Before user testing the documents were submitted to the Plain
English Campaign to ensure that all the documents were written in plain English.

9. The results of the user testing were very positive and no major changes were recommended to the test
cards. The majority of respondents found the tests clear and easy to understand with little scope for
misunderstanding or ambiguity. The Department for Constitutional AVairs has now taken on board the
Commission’s recommendations and addressed some of the key findings of the user testing in respect of the
forms contained in the Representation of the People (England and Wales) (Amendment) (No 2)
Regulations 2006.

Recommendation

10. The Commission appreciates that the wording on the poll cards contained in the draft 2007 Order
will necessarily be diVerent from those tested in order to be appropriate for use at the Scottish Parliamentary
elections. However, the Commission still believes that regard should be had to the wording and format of
those tested when reviewing the forms contained within the draft Order. Although we have made some
specific comments on the poll cards and the postal voting statements below, our main concern is that what
is contained within the Order is consistent with that contained in the draft 2007 Regulations.

Outcome: Order not changed. The Scotland OYce explained they wanted to strike a balance between ensuring
consistency with UK Parliamentary elections and recognising diVerences in the Scottish Parliamentary
elections. The Scotland OYce also believed that article 89 allowed Returning OYcers to amend forms to like
eVect as circumstances required

Recommendation

11. The Commission understands from the Scotland OYce that Schedule 5 still requires some attention
and will need to be revisited once the Scottish Local Government Elections Order is finalised. The
Commission agrees that this schedule will require wholesale revision following finalisation of the local
government Order, but nevertheless makes some comments below on the general principles we would like
to see considered in the development of this Schedule.

Outcome: The Commission did not see the final Schedule prior to it being laid in Parliament

Recommendation

12. The Commission understands that the Scotland OYce is considering not laying the Schedule 5
provisions relating to the combination of polls at the same time as the rest of the Order, with this then made
at a later time. The Commission expresses concern at this approach and the uncertainty that this will cause
to all those involved in the administration of the elections. For the ease not only of those responsible for
administering the polls but also for the elector, the Commission urges the Scotland OYce to ensure that the
necessary provisions setting out the detail of how the Scottish Parliamentary and local government elections
will be combined are in place as soon as possible.

Outcome: Commission view accepted, Schedule 5 was laid with the rest of the final Order

13. Where no comment is made as regards changes made in this Order from the provisions contained in
the Scottish Parliament (Elections etc) Order 2002, it can be understood that the Commission is content with
the relevant provisions as drafted.

14. During our review of the draft Order we have noted a number of minor errors which we have listed
and attached as Annex A.

1 Due to time constraints we were unable to mock up the oYcial poll card for proxy voters who wish to vote in a polling station.
However, because the information on the oYcial poll card was similar, any principles on design and text can be applied to
the oYcial proxy poll card.
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15. We would appreciate sight of a final draft of the Order as to be laid, as soon as that is possible. This
will facilitate the development of the Commission’s training and guidance products for Returning OYcers
and candidates and agents for the May 2007 elections.

Part I: General

Article 3

Recommendation

16. In this interpretation article, in the definition of “relevant citizen of the Union” and indeed
throughout the Order the phrase “Commonwealth citizen” is used rather than “qualifying Commonwealth
citizen”. In light of the introduction of Section 18 of the EAA 2006, it would be helpful if the definition of
Commonwealth citizen could be clarified in the Order.

Outcome: Order not changed. The Scotland OYce believed that provisions made in other legislation made a
suYcient definition

17. A definition of anonymous electors has been included in this article and indeed provision has been
made throughout the Order to amend procedures as necessary for electors with an anonymous entry. This
has been done despite the fact anonymous registration will not be in place for the 2007 elections. The
Commission nevertheless welcomes the inclusion of such provisions.

Part II: The franchise and its exercise

Article 8

18. This Article removes the compulsion for certain detained mental patients to vote solely by post. The
Commission believes that electors have a strong preference for having a choice of voting methods, and the
removal of the restriction on certain mental health patients voting in person enhances choice and
accessibility for those electors. The Commission thus welcomes this provision.

Recommendation

19. Unlike in the draft 2007 Regulations, however, there is no provision contained in Schedule 3 of this
Order which would allow such patients who are unexpectedly unable to vote in person to appoint an
emergency proxy. The Commission would like to see parallel provision included in this Order to provide for
consistency across diVerent elections.

Outcome: Order changed—point accepted

Article 31

Recommendation

20. This new Article makes provision in respect of false statements in nomination papers. The
Commission notes that the content of this Article does not entirely replicate the provision as contained in
Section 23 of the EAA 2006, which amends Section 65A of the 1983 Act, and that this Article is also diVerent
from the equivalent provision in the draft National Assembly for Wales (Representation of the People)
Order 2007 (Article 34). For the purposes of consistency, the Commission proposes that this Article be re-
considered to ensure that the eVect of this Article is the same as the equivalent provision in the UK
Parliamentary election rules, although clearly taking cognisance of the fact that there will be both
constituency and regional nominations in a Scottish Parliamentary election.

Outcome: Order changed—point accepted

Part III: The election campaign

Article 38

Recommendation

21. Equivalent provisions to those contained within Article 38(4) were inserted within the Representation
of the People Act 1983 (RPA 1983) by Schedule 18 of the Political Parties, Elections and Referendums Act
2000 (PPERA), and at the same time the equivalent to Article 38(5) was removed. For the purposes of
consistency, the Scotland OYce may thus wish to remove Article 38(5) from the draft Order.
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Outcome: Order changed—point accepted

Recommendation

22. There is an error in the drafting of Article 38(4)(d): reference to Article 57 should instead be to Article
57(5) or 57(5)(ii), as otherwise this could be construed as being applicable to all election expenditure, which
would therefore exempt all election expenditure from the requirements of Article 38 and not just expenditure
incurred before a person became a candidate.

Outcome: Order changed—point accepted

Article 41

Recommendation

23. The Scotland OYce should consider whether the wording of Article 41(1)(c) is suYciently clear. The
Commission seeks clarification that the application of this rule does not extend beyond constituency
candidates and individual candidates standing for return as a regional member to parties or party lists, which
are already covered by Section 85 of PPERA.

Outcome: Order changed—point accepted

Recommendation

24. Article 41 does not contain provision applying the rules for the retention and public inspection of
returns to returns received by virtue of paragraph (4). For the sake of consistency with other elections, the
Commission believes that such provision should be included.

Outcome: Order changed—point accepted

Article 42

Recommendation

25. The Commission notes that the expenditure limits have been increased to mirror those in place at UK
Parliamentary and National Assembly for Wales elections, and welcomes this fact. However, this article still
refers to constituencies coterminous with a UK Parliamentary constituency which is a county or a burgh
constituency, despite the fact that UK and Scottish Parliamentary constituencies are no longer coterminous.
This Article will need to be reviewed to reflect this fact. Also, the definition of parliamentary constituencies
inserted in paragraph (9) of this Article makes reference to the Parliamentary Constituencies (Scotland)
Order 1995, which was in fact superseded by the Parliamentary Constituencies (Scotland) Order 2005. The
Commission is not clear why reference to UK Parliamentary constituencies would need to be made in this
Article but if it is the case, this reference would need to be updated.

Outcome: Order not changed. The references were made to define the Scottish Parliamentary constituencies
as coterminous with the UK Parliamentary constituencies in existence from 1995–2005. The Scotland OYce
did accept that new legislation will be required in future

Article 46

Recommendation

26. As highlighted in our general comments above, we note that while references are made to donations
controls in the context of the expenses return and in the form of return in the appendix, there is no explicit
application of the donation controls provided by Section 71A and Schedule 2A of the RPA 1983 to UK
Parliamentary elections. Without replication of these provisions within the Order, it appears that donation
controls do not apply, and the Commission strongly recommends that provision is made within the Order
to replicate these controls for Scottish Parliamentary elections.

Outcome: Order not changed. The Scotland OYce indicated that the omission of donation controls was brought
to their attention too late for them to include the relevant changes. A new Schedule will be drafted when time
allows
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Recommendation

27. Section 26 of the EAA 2006 amended provisions of the RPA 1983 in order that candidates’ returns
contain statements on matters relating to their election expenses as may be prescribed by the Commission,
rather than detailing all required statements and declarations to be included within the return on the face
of the legislation. We note that parallel provisions are not included within Article 46 and believe that the
Scotland OYce should redraft this Article accordingly.

28. The form for return of candidates’ election expenses in the Appendix of Forms does not comply with
either the requirements for return specified within Article 46 of the draft Order, or with those that would be
prescribed by the Commission under those provisions introduced by the EAA referred to above. The
Electoral Commission is preparing a revised expenses form and has discussed with the Scotland OYce
inclusion of this form in the final Order. The Commission strongly recommends that this form is substituted
for the present draft. Use of the Commission’s revised form should facilitate completion of a legally
compliant return by candidates and agents and facilitate monitoring of returns by the Commission in
pursuance of its statutory duty. By doing so, this will also help to promote consistency in approach across
elections in Great Britain.

Outcome: Order changed—point accepted. Although the form sent by the Commission was not in a format that
allowed it to be inserted into the Order, the Scotland OYce adapted their form to mirror the Commission’s form
and made subsequent amendments to Article 46

Recommendation

29. If the Scotland OYce is not minded to alter the provisions of Article 46 to reflect amendments
introduced by the EAA 2006 there are a number of other issues relating to Article 46 and Form C as
currently drafted which should be addressed. These include the following:

— Article 46(3) omits reference to a statement of expenditure incurred in respect of Article 57(5)
(before a person was a candidate) but the form of return within the appendix to the order includes
provision for such a statement.

— Article 46 refers to the return including a statement of all payments made by persons in accordance
with Article 39(4) (petty expenses), but the form does not provide for such a statement.

— The list of expenditure categories within the form of return does not match the new list of matters
constituting election expenditure as provided for within Article 58.

— Requirements are included both within Article 46 and the form C for return as to expenses for
details of donations to be reported, but, as indicated above, the draft Order does not apply the
PPERA framework for control of donations to Scottish Parliamentary elections.

Outcome: Order changed—point accepted

Article 50

Recommendation

30. There is an error in the drafting of this Article: Nominating OYcers do not have responsibilities
regarding the return of candidates’ election expenses as defined by Article 46. As such, we are unclear as to
why the Article makes reference to Nominating OYcers. This comment is also applicable to Article 52(1),
Article 52(3)(c), Article 52(4)(e), Article 52(6)(a) Article 52(6)(b), Article 53(1), and Article 55.

Outcome: Order not changed but point accepted

Article 52

Recommendation

31. Paragraph (3) of this Article should replicate the new Section 81(3A) of the RPA 1983 (as inserted by
Section 26 of the EAA 2006), rather than the old Section 81(3), which has now been repealed. This provision
refers to the regulation of statements in expenses returns by the Electoral Commission.

Outcome: Order not changed. The Scotland OYce did not reply to the Commission on this point
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Article 56

Recommendation

32. If Article 46 is amended, the reference to 46(3)(f) within Article 56(2)will need to be amended in
accordance with those changes.

Outcome: Order changed—point accepted

Recommendation

33. The Commission notes that there is a diVerent fee for copying in place here than in the equivalent
provision in the draft National Assembly for Wales conduct Order (Article 62). Additionally, unlike the
NAW Order, there is no fee in place for inspecting a copy of a return or declaration (including any
accompanying documents). The Commission seeks clarification as to any reasons for this inconsistency in
approach.

Outcome: Order not changed. The fee was the same as in the 2002 Order

Article 60

Recommendation

34. The provision allowing the sending of freepost communications does not take account of the size of
the mailing, only the weight. Following the introduction of the new Pricing In Proportion system by Royal
Mail, the Commission seeks clarification as to whether it is intended that this rule will continue to refer only
to the weight of the communication, and if this is the case, seeks assurances that the universal service
provider will be aware of this provision and will not enforce any restriction as to size. Such clarification
would be of assistance in order to prevent any potential confusion for candidates and agents.

Outcome: The Scotland OYce clarified that they had a separate arrangement with Royal Mail on the provision
and cost of freepost communications

Article 73

Recommendation

35. It remains the case that election publications are required to have only the printer and publisher
details shown and not the details of the promoter. Section 143 of PPERA, although not yet commenced,
makes provision requiring the details of the printer, publisher and promoter to be included on all election
publications. Additionally, Section 29 of the Local Electoral Administration and Registration Services
(Scotland) Act 2006 (LEARS Act) makes similar provision in respect of Scottish local government elections.
Clearly if the LEARS Act provision is to be commenced before the May 2007 combined elections, for the
purposes of consistency and for the ease of facilitating compliance by political parties, the Commission
recommends that this Article be amended to require the details of the printer, publisher and promoter to
appear on all election publications.

Outcome: Order not changed

Part V: Miscellaneous and supplemental

Article 89

Recommendation

36. This provides for the sample copies of the combined ballot sheet (enlarged and hand-held) to bear
the instruction “MARK YOUR X ONCE IN EACH COLOURED COLUMN”. The Commission notes
that this is inconsistent with the words to be included on the ballot sheet, as set out in the directions as to
printing the ballot papers in the Appendix of Forms, which have not been varied in any way for an instance
where the two ballot papers are to be printed in the same sheet. As a result, the ballot sheet will not have
one overarching instruction for voters but will instead simply state one instruction above the regional
column (MARK YOUR X IN A BOX) and one instruction above the constituency column (VOTE FOR
ONE CANDIDATE ONLY). The Commission seeks assurances that, in the interests of consistency and
voter understanding, whatever instruction is given on the ballot papers will be replicated on the sample
ballot papers to be provided in the polling station.

37. At the request of the Scotland OYce, the Commission engaged Cragg Ross Dawson to take soundings
of voters in order to assess the impact of any possible change in the ballot paper format. The research found
a clear preference for one of variants of the combined ballot sheets and recommends that the Scotland OYce
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consider the instructions as shown on that design in the development of instructions for use where the
constituency and regional ballot paper are printed on the same sheet. Particular elements of the instructions
that people found helpful were the large line at the top stating “you have two votes”, the arrow directing
voters to the voting boxes, and the instruction to “vote once only” above each column.

38. Further comment is made in relation to the instructions on the ballot papers and the ballot sheet in
respect of Rules 28 and 29 and Forms J and K below.

Outcome: Order changed—point accepted

Article 93

Recommendation

39. It appears that paragraph (2)(b) means that, on the grounds of procedural error, votes in the regional
element of the election can be recounted up to the point that the allocation of seats has been announced.
This appears to give the opportunity for recounts at a regional level to be requested if it can be argued that
there has been procedural error. Clearly, this does not fit with the rest of the legislation which only allows
recounts of regional votes to take place up to the point that the statement setting out the number of votes
given for each registered party and each individual candidate is published for transmission to the Regional
Returning OYcer. The Commission seeks clarification of this provision.

Outcome: Order changed—point accepted

Recommendation

40. The purpose of paragraph (4) of this Article is not clear. The Commission seeks clarification on what
this paragraph is intended to achieve and indeed whether it is necessary.

Outcome: Order changed—point accepted

Schedule 2

Rule 1

Recommendation

41. The entry in the timetable on the publication of the statement of persons nominated does not reflect
the changes made by Section 19 of the EAA 2006. The Commission would like to see the wording inserted
by that section into Rule 1 of the Parliamentary Election Rules (Schedule 1 to the 1983 Act) replicated in
this Order.

Outcome: Order changed—point accepted

Rule 5

Recommendation

42. Although the use of registered descriptions are now provided for in this Order, the rule does not
recognise the possible use of the party name as registered under Section 28 of PPERA. Candidates should
be able to use either a party’s name or a registered description and the provisions should reflect this.

43. We believe that the provisions should be amended in order to more closely replicate the relevant
provisions of Rule 6A of Schedule 1 of the RPA 83 (as amended by Section 49 of the EAA 2006), which states
that an authorised description may be either the name of a party registered under Section 28 of PPERA or
a description registered under Section 28A.

Outcome: Order changed—point accepted

Rule 6

Recommendation

44. This requires amendment to prevent individual candidates standing for return as a regional member
using a description. As a result, paragraphs (5) to (7) of this Rule should be removed. This change will need
to be reflected throughout the Order. As a further consequence of this, in paragraph (3)(c), the words
“consisting of the word ‘Independent’” should be inserted after “if desired, description”.
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Outcome: Order changed—point accepted

Rule 7

Recommendation

45. It is not clear if this rule is suYcient to cover the use of commonly used names for persons on a party
list. Although the rule does require the list to contain a statement of the names by which each candidate on
the list is to be known for the purposes of the election, no specific reference is made to commonly used names.
In contrast, in Article 7 of the draft NAW Conduct Order, the parallel provision relating to the nomination
of candidates on a regional list, specific provision is made providing for the use of commonly used names. In
the interests of consistency and clarity, the Commission would prefer to see this rule amended to this eVect.

Outcome: Order changed—point accepted

Recommendation

46. This Rule makes provision for the submission of a joint list of candidates, and the subsequent use of
a joint description by that list. The new joint description provisions of Section 28B of PPERA are drafted
in the context of a joint description that can be used by a candidate standing in the name of two or more
parties jointly, but does not make any reference, or apply to, party lists. As a result, the Commission believes
that this provision should be removed from the draft Order.

Outcome: Order changed—point accepted

Recommendation

47. The rule is not clear on what the eVect on the modified d’Hondt calculation for the allocation of
regional seats would be if a candidate standing under a joint description in the constituency wins the seat.
The Commission seeks clarification as to whether the victory of such a candidate would impact on the
divisor of each party also standing on the regional list who authorised that constituency candidate to use
their description on the ballot paper.

Outcome: The Scotland OYce did not reply to the Commission on this point

Rule 8

Recommendation

48. It is not clear from this Rule as drafted that for a joint description to be authorised it must be
authorised by a certificate issued by or on behalf of the registered nominating oYcer of each party. The
Commission proposes that this Rule is clarified accordingly.

Outcome: Order changed—point accepted

Rule 19

49. Rule 19 has been changed to reflect the new provisions in the EAA concerning commonly used
surnames and/or forenames. The Rule gives the Returning OYcer the power to refuse to allow a commonly
used name if he thinks that its use will mislead or confuse electors or if he thinks that the commonly used
name is obscene or oVensive. The Commission agrees with the changes made to Rule 19, but believes that
further guidance on this issue may be necessary, and will work with the department to ensure that clear
guidance can be given to Returning OYcers on this point.

Recommendation

50. In this Rule and in Rule 20, provision has been inserted which allows for the Returning OYcer to
correct minor errors on a nomination paper, including errors as to a person’s electoral number and obvious
errors of spelling in relation to the details of a candidate. The Rule states that a Returning OYcer must have
regard to Electoral Commission guidance when acting in accordance with this provision. The Commission
supports this Rule but would welcome clarification as to why the ‘must have regard to Commission
guidance’ provision is specified in this Rule, and not consistently across all areas of electoral law on which
we provide guidance.
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Outcome: Order changed—point accepted. The reference to Commission guidance was removed in both rules

Rule 20

Recommendation

51. Throughout this rule, individual candidates standing for return as a regional member can be shown
with a description beyond the word “Independent”. The Commission’s comments on Rule 6 above also
apply in respect of this Rule.

Outcome: Order changed—point accepted

Recommendation

52. The use of commonly used names is permitted for individuals standing for return as a regional
member, but does not extend to cover the names of the candidates contained on a party list. The
Commission’s comments on Rule 7 above also apply in respect of this Rule.

Outcome: Order changed—point accepted

Recommendation

53. Reference is made in this rule to Rule 8 (constituency nomination papers: name of registered party),
which is not appropriate given that this rule is concerned with the regional element of the election, and so
should be removed.

Outcome: Order changed—point accepted

Rule 28

Recommendation

54. It is not clear from this rule that parties may stand using a registered party description rather than
their registered party name, and the Commission would prefer that this was made explicit in this Rule. The
approach adopted in Rule 25 of the draft NAW Conduct Order is clearer and in the interests of consistency
could be adapted for use here.

Outcome: Order changed—point accepted

Recommendation

55. Individual candidates standing for return as regional members can be shown on the ballot paper with
a description. Again, the Commission’s comments on Rule 6 above also apply in respect of this Rule.

Outcome: Order changed—point accepted

56. We noted recently the Scotland OYce’s announcement regarding the design of the ballot papers for
next year’s elections. The priority for any ballot paper is that it is easy to read and clear in its instructions
so that people can cast a valid and eVective vote. As mentioned above, we undertook research with voters
as part of the Scotland OYce’s consultation, with a view to seeking voters’ views on carrying through the
recommendations of the Arbuthnott Commission report. The report recommended using the New Zealand
design, with the regional vote on the left and the constituency vote on the right. We found from our research
that voters preferred this option to having two separate ballot papers.

Recommendation

57. However, the rule as drafted gives discretion to Returning OYcers to decide whether to print the
ballot papers on the same sheet, rather than making this a requirement. If this is indeed the policy intention,
suitable provision will need to be made for this throughout the Order. At present, for example, Rule 46
would need amending to be applicable if the constituency and regional ballot papers are printed on
separate sheets.

58. Given that the Scotland Act 1998 does not allow for by-elections to be held in any instance to fill a
regional vacancy, the only time that a constituency and regional Scottish Parliamentary election will take
place at the same time will be at a Scottish Parliamentary general election. As a result, it is not clear in what
circumstances it is intended that the Returning OYcer would choose or indeed should be able to choose to
print the ballot papers on two separate sheets. In order to guard against unnecessary confusion being caused
to the electorate as a result of further change to the design of the ballot paper, the Commission would
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question whether such discretion is necessary or indeed desirable. Additionally, any discretion as to how the
ballot papers can be printed could cause significant diYculty for the Commission in conducting an eVective
national public awareness and education campaign if there is a possibility that some areas will have two
separate sheets of paper while others will use only one.

Outcome: The Scotland OYce clarified that this discretion was a contingency option for areas where a high
number of parties and individuals contesting a regional list would result in the length of the ballot paper being
incompatible with electronic counting

Recommendation

59. The reference in this rule to a combined ballot paper is incorrect: despite being printed on the same
sheet, it remains the fact in the Order as presently drafted that there are two ballot papers.

Outcome: Order changed—point accepted

Rule 30

60. In the covering letter to this consultation, the department specifically invited our comments on the
oYcial mark. The Commission is aware of the discussions that have taken place in the 2007 Scottish elections
legislation sub-group regarding the role of the oYcial mark, particularly in respect of where the votes are
counted electronically.

Recommendation

61. While the Commission supports the provision for oYcial marks that do not, necessarily, perforate
the ballot paper, we would welcome clarification as to what Scotland OYce would regard as an acceptable
“oYcial mark”, since there appears to be no reference to the security of the mark, or the ease to which it
could be copied, in either this Rule or the corresponding Rule in the UK Parliamentary Election Rules.

Outcome: The Scotland OYce clarified what would constitute the oYcial mark

Recommendation

62. The Commission understands that the scanning machines to be used at the 2007 elections will not be
able to read electronically an oYcial mark. It is also understood that one possible mark being considered
for use as an oYcial mark at the 2007 elections is not clearly visible to the naked eye. If this is in fact the
case the Commission is concerned that any deterrent factor against potential fraud that an oYcial mark may
provide will be lost.

Outcome: The Scotland OYce confirmed that the oYcial mark would not be visible to the naked eye but could
be revealed if necessary. The Scotland OYce informed the Commission that the unique identifying barcode
would be read electronically to ensure the ballot paper was unique

63. The Commission accepts that a practical solution will need to be found, but would still be keen that
this does not compromise issues around security and integrity.

64. Further comment on the want of an oYcial mark as a ground for rejection is made in respect of Rule
58 below.

Rule 36

Recommendation

65. This rule still makes reference to the Presiding OYcer’s power to order arrest, which has been removed
in Rule 45 of the draft Order in consequence of the changes contained in Schedule 1, Part 7, Paragraph 132
of the EAA 2006.
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Outcome: Point not accepted. The rule did make the power of arrest an exception to the Presiding OYcer’s
powers

Rule 37

66. The Commission welcomes the provisions in the draft Order to implement our recommendations in
Delivering democracy? The future of postal voting for a pre-polling information card to be sent to all voters.

67. This rule extends the requirement to send postal voter’s oYcial poll cards and postal proxy voter’s
oYcial poll cards in addition to elector’s oYcial poll cards and proxy’s oYcial poll cards (which replaces the
proxy’s oYcial appointment notice).

Recommendation

68. Although this rule has been updated, it does not entirely reflect the EAA 2006 changes. Not only has
the description of what the poll card should set out been removed from the 2002 Order, provision allowing
the inclusion of such other information as the Returning OYcer thinks appropriate (as per Schedule 1, Part
5, Paragraph 70 of the EAA 2006 as it amends Rule 28 of the UK Parliamentary Election Rules) has not been
made. The Commission requests that this detail be re-inserted and added to this provision as appropriate.

Outcome: Order changed—point accepted in part. The Rule was amended to allow the Constituency Returning
OYcer to make some alterations that the Scotland OYce felt were appropriate

Rule 38

Recommendation

69. The detail on the tactile voting device will need to be considered in light of the combined ballot sheet
and also the alternative approach now taken in the draft local government Order, where it is simply stated
that the Returning OYcer must provide “a device for enabling voters who are blind or partially-sighted to
vote without any need for assistance from the presiding oYcer or any companion”. Although the
Commission is keen that there is provision ensuring that there will be a device available to assist blind and
partially sighted voters, we would not want to see provisions included which are not practicable. The
Commission seeks assurances that the prescriptive terms as set out in this rule will allow for a device to be
developed and provided which will be workable with a combined ballot paper.

Outcome: Point accepted. The Scotland OYce was working with the device contractor to bring forward a
suitable model

Recommendation

70. This Rule needs to be read with Article 89: at present there is a contradiction between the two in
respect of provision of the large print ballot paper. Article 89 follows the changes made by Section 36 of the
EAA 2006, and for the purposes of consistency should be replicated here. The Commission will nevertheless
propose in its guidance that it remains good practice to display such large-print ballot papers in the polling
station for the assistance of voters who are partially sighted, in addition to providing an enlarged hand-held
copy of the ballot paper as required under Article 89.

Outcome: Order changed—point accepted

Recommendation

71. The guidance for voters notice is not required to be provided in a graphical format, which does not
sit with the draft local government Order. In the draft local government Order, the notice for display in the
polling booths has been removed and the guidance for voters notice must now be displayed in the voting
compartments as well as inside and outside the polling station. The Commission recommends that this Order
is amended to mirror this approach in order to ensure consistency between the diVerent elections, and not
least to try to ensure that voters can be given information in as easily accessible a format as possible.

Outcome: Order not changed. The Scotland OYce believed that CROs had suYcient flexibility under Article
89 to provide the guidance to voters in a graphical format
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Recommendation

72. In the view of the Commission, the notice as set out in sub-paragraph (15) for use where the
constituency and regional ballot paper are printed on the same sheet and which uses the phrase “ballot
sheet”, may not be clear for electors. Although we appreciate that this terminology is legally correct as it
remains the fact that there are two ballot papers on one sheet, we believe that there is potential for this to
cause confusion, particularly in the case of a combined election where electors will be issued with a ballot
sheet and a ballot paper. The Commission would welcome an approach which puts the interests of the voter
first and allows the communication of information to be done in as clear a way as possible, using terminology
with which the voter is familiar. This comment is applicable to all provisions of the Order which set out the
language to be used in respect of communications with the electorate.

Outcome: Order not changed. The terminology was used to be consistent with the rest of the Order

Rule 46

Recommendation

73. Rule 46 provides for the new policy of requiring people to supply a signature before receiving a ballot
paper. The legal drafting in the EAA 2006 covering these provisions (which amends Schedule 1 to the 1983
Act) is eVectively duplicated in the draft 2007 Order. In its recent response to the Commission’s comments
on the draft Representation of the People (England and Wales) (Amendment) (No 2) Regulations 2006, the
UK Government stated that it did not believe that the legal drafting gave the Presiding OYcer the power
to refuse to issue a ballot paper to a voter who refuses to sign. This is clearly less than ideal and, in the
interests of clarity for electoral administrators and voters, we would prefer it if the relevant primary and
secondary legislation was not commenced before the legislation has been corrected and unequivocally
achieves what was intended. The Commission therefore welcomes the recent announcement by the Scotland
OYce of their decision not to introduce the signature provisions for the May 2007 elections.

Outcome: Order changed—point accepted

Recommendation

74. This rule still requires the voter to show the back of their ballot paper to the Presiding OYcer. It is
questionable if this is necessary, particularly given the equivalent provision has been removed from the local
government rules. The voter is no longer required to fold their ballot paper and indeed will be encouraged
not to in order to facilitate the electronic counting of votes at the May 2007 elections. The Commission has
concern that if the paper is not folded to conceal the vote, that the requirement to show the back of the paper
could enable the elector’s vote to be seen through the paper and thus may have implications for the secrecy
of the ballot.

Outcome: Order not changed. The Scotland OYce believed that it allowed Presiding OYcers to be satisfied of
the legitimacy of the ballot paper

Rule 51

Recommendation

75. Rule 51 inserts a new provision ensuring that the Presiding OYcer has a list of people who have had
their registration status changed due to the new provisions in the EAA 2006 relating to the alteration of
registers. The Commission would welcome further clarification as to whether this only applies to changes
made on the day of the poll.

Outcome: The Scotland OYce confirmed this to be the case. This was made explicit in the explanatory notes

Rule 54

Recommendation

76. Paragraph (5) of this rule does not fit with electronic counting, and indeed the equivalent provision
has been removed from the draft local government election rules. The Commission is of the view that this
paragraph is not appropriate where votes are to be counted electronically and so should either be removed
or made clear that it is only applicable in the event of the votes being counted manually.
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Outcome: Order not changed. As the votes would be counted electronically rather than by sorting papers, the
paragraph would not apply at an electronic count

Rule 55

Recommendation

77. There is no longer provision requiring ballot papers to be mixed with papers from at least one other
ballot box (or in the case of postal ballot papers with the papers of at least one ballot box). Although this
is necessary in respect of electronic counting, it may be such that in the event of a manual count this could
have implications for the secrecy of the ballot. Indeed in the draft Scottish local government election rules,
separate provision is made providing for this in respect of manual counts. In order to promote consistency
in approach, it is suggested that the department liaise with the Scottish Executive on the equivalent
provisions as contained in the draft local government Order.

Outcome: Order changed—point accepted

Recommendation

78. This rule still requires ballot papers to be kept face upwards when counting, which clearly does not
fit with e-counting and again takes a diVerent approach to that adopted in the draft local government Order.
Once again, the Commission supports the approach taken in the draft local government elections legislation
and in the interests of consistency would like to see this replicated in this Order.

Outcome: Order changed—point accepted

Rule 58

79. The Scotland OYce, since the issue of the consultation paper have now proposed alternative wording
for this rule, inserting a paragraph which provides that in a manual count, the Returning OYcer is required
to check for the oYcial mark, and in an electronic count he is required to check that every ballot paper bears
the unique identifying mark, but that in neither case does the Returning OYcer have to check that a ballot
paper bears both the oYcial mark and the unique identifying mark. This recognises the fact that the
electronic counting equipment to be used at the 2007 Scottish elections will not be able to read any
oYcial mark.

Recommendation

80. It is not clear how this fits with Rule 58(1)(a) which gives the ground for rejection as being “which
does not bear the oYcial mark and the unique identifying mark”. The Commission believes that this “and”
should be replaced by “or” if the Returning OYcer is only ever required to check for one or the other and
not for both. This would still meet the objective of both marks being required in order for a paper to be valid.

Outcome: Order not changed. The Scotland OYce explained that the CRO would only be required to check for
one of the marks but could check for the other where he felt there was cause for concern

Rule 63

Recommendation

81. This rule does not make explicit provision for representatives of the Electoral Commission to attend
the allocation of seats for regional members, as they will be entitled to do by virtue of Sections 6A and 6B
of PPERA.

Outcome: Order changed—point accepted

Rules 68 and 69

Recommendation

82. Rule 68 does not entirely recognise the introduction of e-counting as counted and rejected ballot
papers will not be separate at the conclusion of the count. In the draft local government election rules the
approach that has been suggested would see two separate rules included, one for manual counting which
mirrors that contained in the draft Order, and one for electronic counting, setting out that the CRO shall
seal up in packets the ballot papers and a complete electronic copy of the information stored in the e-
counting system held in a device suitable for the purposes of its storage. In contrast, although the Scottish
Parliamentary electronic counting data needs to be forwarded to the SheriV Clerk, there is no provision for
it to be sealed up after the count.
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Outcome: Order changed—point accepted

Recommendation

83. Additionally, there is no provision contained in this draft Order for the clear down of the electronic
counting system of count data after the count, whereas there has been such provision made in the draft local
government Order, which requires that as soon as reasonably practicable after the electronic copy of data
has been sealed up into packets, the CRO must procure that all original electronic data or records relating
to the election is removed from the electronic counting system and that it is destroyed in a manner which
ensures that the confidentiality of the data or records is preserved. The Commission believes that similar
provision should be made in respect of Scottish Parliamentary elections, both for consistency of approach
and to ensure that the secrecy of the ballot can be maintained at all times.

Outcome: Order changed—point accepted

Rule 72

Recommendation

84. This rule does not reflect the changes introduced by Section 24 of the EAA 2006 regarding the death
of a candidate. The Commission notes that such provisions have, in contrast, been developed and included
in the draft NAW Conduct Order as Rules 70–76. Again, for the purposes of consistency, the Commission
would want to see these provisions replicated as appropriate for Scottish Parliamentary elections and
incorporated into this Order.

Outcome: Order not changed. As the local government Rules were not being amended to this eVect, the Scotland
OYce would not amend the Scottish Parliament Rules in order to provide consistency

Schedule 3

Paragraph 2

Recommendation

85. This paragraph requires electors or proxies with existing postal or proxy voting arrangements to give
a reason for re-directing postal ballot papers to a diVerent address to that shown in the absent voting record,
which mirrors Regulation 51B of the Representation of the People (Scotland) Regulations 2001 (as
amended). Regulation 49 of the draft Representation of the People (Scotland) (Amendment) Regulations
2007, however, makes provision which means that all postal and proxy postal voters will have to give a
reason why they are having their postal vote re-directed. This provision is not replicated in this draft Order
as it would require to be if this is to apply to Scottish Parliamentary elections, and the Commission requests
that this anomaly be rectified.

Outcome: Order changed—point accepted

Paragraph 8

Recommendation

86. The provision on notification of removal from the absent voting record does not sit with the
amendments made by the draft 2007 Regulations, which only requires the Electoral Registration OYcer to
do so ‘where practicable’. This should be replicated in this paragraph in the interests of consistency.

Outcome: Order changed—point accepted

Paragraph 10

Recommendation

87. The provision on notification of cancellation of a proxy appointment does not concur with the
amendments made by the draft 2007 Regulations, which only requires the Electoral Registration OYcer to
do so “where practicable”. This should be replicated in this paragraph in the interests of consistency.
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Outcome: Order changed—point accepted

Schedule 4

Paragraph 13

Recommendation

88. It is not clear whether the phrase “postal ballot paper” in respect of the issuing of replacements is
suYciently wide to cover not only the ballot paper but also the postal voting statement and return envelopes.
The Commission thus requests clarification that this phrase does cover these documents in respect of both
this paragraph and also paragraph 14 of this Schedule.

Outcome: Order not changed—point accepted. The Scotland OYce clarified that sub-paragraph (5) gave eVect
to this

Recommendation

89. The Commission requests clarification as to why sub-paragraph (4) states ‘where applicable’ as it
appears that sub-paragraph (2) will always apply.

Outcome: Order changed—point accepted

Collection of postal votes from polling stations on polling day

Recommendation

90. No provision has been included in the Order to mirror Regulation 79 of the Representation of the
People (Scotland) Regulations 2001 (as amended by Regulation 10 of the Representation of the People
(Scotland) (Amendment) Regulations 2006), which allows Returning OYcers to collect postal votes from
polling stations throughout polling day. The Commission requests that this is rectified.

Outcome: Order changed—point accepted

Paragraph 20

Recommendation

91. Sub-paragraph (1) of this paragraph makes reference to the postal voting statement being
authenticated by a witness, which will need to be corrected.

Outcome: Order changed—point accepted

Schedule 5

92. At this stage the Commission has not reviewed this Schedule in detail in recognition that the
department is still to fully revise it on receipt of the finalised local government election rules. However, there
are nevertheless a number of initial aspects on which the Commission would like to provide some comment
at this time.

Recommendation

93. Paragraph 5 of Part II of the Schedule currently makes provision regarding the colour of the ballot
papers at a combined election which provides that the ballot paper to be used at the local government poll
must be of a diVerent colour from any ballot paper to be used at a Scottish Parliamentary election. The
Commission would welcome clarification as to whether, if this provision remains as it is currently drafted,
this thus precludes one of the columns on the Scottish Parliamentary ballot sheet being white if the decision
is taken that the local government ballot paper is to be that colour.

Outcome: The Scotland OYce confirmed this to be the case
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Recommendation

94. In respect of the corresponding numbers list, the Commission would welcome assurances that the
voting procedure rule will be amended to allow for combination of the corresponding numbers lists and the
corresponding requirement to sign that list to denote that a ballot paper has been received, and subsequently
would expect to see a corresponding numbers list for use at combined Scottish Parliamentary and local
government elections included in the Order. This would allow the Scottish Parliamentary ballot sheet
number and local government ballot paper number to be recorded on the same list, thus meaning that the
Presiding OYcer would only have one list to maintain and the elector would only be required to provide one
signature in order to receive the ballot sheet and the ballot paper. The Commission would like some
assurance that there will not be a situation at a combined election whereby an elector will be required to sign
more than once, as this may have an impact on the throughput of electors in the polling station on polling
day which is a matter of concern to the Commission.

Outcome: Point accepted

Recommendation

95. The Commission seeks assurances that the attendance of local government candidates at any
rummage will be expressly provided for in the combination provisions. This follows on from the
recommendation the Commission made in its statutory report on the 2003 Scottish elections that local
government candidates should be given the right to be informed of and attend the opening of local
government ballot boxes during the rummage process at a Scottish Parliamentary and local government
election count.

Outcome: Point not accepted. The Scotland OYce acknowledged that it was not explicit but it was in practical
eVect under paragraphs 18 and 36

Recommendation

96. The provision concerned with the guidance for voters notices in the polling station, currently
contained in Paragraph 27 of Part III of this Schedule, will clearly need to be reviewed to take into account
the introduction of the single transferable vote electoral system for local government elections in Scotland,
and the ability for both Scottish Parliamentary ballot papers to be printed on the same sheet. The
Commission would urge the Scotland OYce at this time to also consider, with our comments made in respect
of Rule 38 above, requiring the notice for display in each polling booth to be printed in conspicuous
characters and in a graphical format.

Outcome: No specific comment was made on this recommendation

Recommendation

97. The 2002 Order was drafted in such a way as to prevent the local government election count
commencing prior to 10am on the day following the day of the poll. Due to the fact that the Scottish
Parliamentary and local government elections are to be counted electronically, the Commission seeks
assurances that there will be no such limitation placed on the Returning OYcer’s discretion as to when to
commence the local government count on this occasion.

Outcome: Point accepted. The final Schedule did permit the local government count to begin as soon as
practicable after the Scottish Parliament results were declared

Schedule 6

Recommendation

98. The Commission believes that the provisions of Section 70 of the EAA 2006, which amend the RPA
1983 to extend the time limit for the prosecution of oVences under that Act should be replicated in this Order.
Explicitly, the omission of these changes contained in Schedules 5 and 6 to the draft Order should be
removed.

Outcome: Order not changed. As Section 70 doesn’t extend to Scotland, the Scotland OYce would not be
replicating this provision
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Appendix of forms

Form C

Recommendation

99. The candidates’ expenses form contained in the current draft Order is outdated and does not replicate
the current form which has been used by the Commission since 2003. The Commission has recently reviewed
its candidates’ expenses form and has revised the form following the constructive feedback received from
political parties. The exercise was aimed at making the form more user-friendly whilst also ensuring that it
conforms to the relevant legislative requirements. We have informed the Scotland OYce of recent
developments and we understand that the intention is for the Commission’s newly revised candidates’
expenses form to be prescribed in the final Order. Given the various forms that have been used in past
elections, it is hoped such an approach will lead to greater consistency and clarity. The Commission
welcomes the outcome of exchanges with the Scotland OYce on this issue.

Outcome: Order changed—point accepted. As mentioned in paragraph 28, the Scotland OYce reflected as much
of the form provided by the Commission as possible

Form G

Recommendation

100. A column has been provided for descriptions: in light of our comments on Rule 6 above, the
Commission believes that this will either need to be removed or revised in such a way that it is made clear
that this can only state “Independent” if so desired.

Outcome: Order changed—point accepted

Form H

Recommendation

101. In light of our comments made in respect of Rule 7 above, the Commission believes that this form
requires revision in order to support the use of commonly used names. The equivalent form as contained in
the draft NAW Conduct Order does make such provision and the Commission would recommend that
regard is had to that approach.

Outcome: Order changed—point accepted

Form I

102. As this form now applies to the use of descriptions in respect of both constituency and regional
nomination papers, the content of this form needs to be updated to reflect this fact.

Recommendation

103. Due to the changes made elsewhere in this Order to mirror the changes introduced by the EAA 2006
regarding the use of either a registered party name or a registered description, it may be helpful for this form
to include a reminder as to what is meant by a description. The parallel form in the draft NAW Order
includes such a definition and the Commission believes that this approach may facilitate the correct
completion of the form by Nominating OYcers.

Outcome: Order changed—point accepted

Forms J and K

Recommendation

104. As highlighted in our comments made in respect of Article 89 above, the directions for printing of
the constituency ballot paper will need to be considered with the regional ballot paper given that they may
be printed on the same sheet, as there is presently no consistency between the instructions for voters given
on the two ballot papers. The Commission is keen that consistent and clear instructions are given to electors
setting out how to complete the ballot papers validly and eVectively, and thus recommends that the
department consider revising the printing instructions to cover the case where the regional and constituency
ballot papers are printed on the same sheet.
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Outcome: Order changed—point accepted

Recommendation

105. Also, in the directions for printing of the regional ballot paper, unlike those for the printing of the
constituency paper in direction point 3, there is no reference made to printing instructions to voters,
although this is currently shown on the front of the ballot paper.

Outcome: Order changed—point accepted

Form L

106. This form diVers from the equivalent form in the draft 2007 Regulations, and the Commission
should like to reiterate its view that consistency in approach between elections is paramount. The
Commission would also suggest, for the purposes of promoting consistency between elections, that the
department consider liaising with the Scottish Executive on the equivalent form as contained in the draft
local government elections Order.

Recommendation

107. No provision has been made for amending the postal voting statement for issue to anonymous
electors in this form, which will need to be amended.

Outcome: Order not changed. As anonymous registration would not be commenced until after the elections, the
Scotland OYce indicated that they would consider whether it needed altering at that point

Recommendation

108. The Commission again has some concerns about the clarity of the instructions on this form. In
addition to the question of whether the phrase “ballot sheet” is suYciently clear for voters, as raised in
respect of Rule 38 above, the Commission would like the department to consider the instructions to voters
contained in paragraph 1 where the two ballot papers are printed together: it is our view that asking the
voter to “Vote first for a party or individual candidate in the regional ballot” and “then vote for a candidate
in the constituency ballot” may be misleading. Also, this approach does not fit with the recommendations
made in the Arbuthnott report regarding the terminology to be used in respect of elections conducted under
this particular electoral system, where it was stated that the two votes should be of equal importance and
should not be referred to as a first and second vote. The Commission would subsequently prefer that the
instructions instead ask the elector to “Vote once” in each instance.

Outcome: Order changed—point accepted

Recommendation

109. There is no information on the statement advising what the elector should do if they have lost either
one or both of the ballot papers or the return envelope(s), despite replacements now being available in such
an instance. Additionally, the instruction in the final sentence of paragraph 7 is not entirely accurate: the
Returning OYcer can only issue a replacement for spoilt (or indeed lost) postal ballot papers to those
applying in person after 5pm on the day before polling day and not just on polling day itself.

Outcome: Order changed—point accepted

Forms M, M1, N, and N1

110. As stated in our introductory comments to this response, the Commission requests that the
department consider the forms contained within this Order with their equivalents in the draft 2007
Regulations, and those user tested as part of the development of the Commission’s response to the
Department for Constitutional AVairs consultation on the draft Representation of the People (England and
Wales) (Amendment) (No 2) Regulations 2006. Additionally, in order to promote further consistency in
approach, it is suggested that the department liaise with the Scottish Executive on the equivalent forms as
contained in the draft local government Order.
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Recommendation

111. Once again, the Commission would ask that the information provided on the rear of the poll cards
is considered for clarity and ease of understanding by the electorate, particularly in respect of the reference
to a “ballot sheet” and whether this phrase is suYciently clear for voters.

Outcome: Order not changed. As mentioned in paragraph 72, the Scotland OYce used the terminology for
consistency with the rest of the Order

112. In form M, reference is made to showing the back of the ballot paper to the Presiding OYcer: the
Commission requests that this is considered with our comments made in respect of Rule 46 above.

Recommendation

113. In form M, reference is also made to putting the ballot paper in the ballot box of the same colour:
clearly it will need to be considered how this fits with a combined ballot sheet which will be two-coloured,
and alternative wording may need to be inserted to cover such an instance.

Outcome: Order not changed. The Scotland OYce stated that the mark would have to be two-toned but not the
box itself

Form O

Recommendation

114. This does not fully recognise the ability to use a combined ballot sheet. Although the first point
recognises this, the following three points do not. Assuming that the policy intention is to allow discretion
as to printing the ballot papers on separate sheets, this will need to be reflected throughout this notice.

Outcome: Order changed—point accepted. The form was separated into two forms to cover situations where
there is a combined ballot sheet

115. The comments made in respect of form M in paragraphs 116 and 117 above are also applicable in
respect of this form.

Form P

Recommendation

116. In P2 (Notice where the constituency ballot paper and the regional ballot paper are printed on the
same sheet of paper), the constituency election is mentioned first but in the event of a combined ballot sheet
being used, the regional election will appear on the left-hand side of the ballot sheet. The Commission
recommends that the way in which the information for voters is presented is reviewed to reflect the form of
the ballot sheet and to assist in reducing possible voter confusion.

117. The guidance to voters contained in this form should be considered with the other instructions and
information for electors, and any comments on them, contained throughout the rest of this Order in order
to ensure, as far as possible, consistency and clarity.

118. In Form X, the information for voters at a combined Scottish Parliamentary and local government
election, there is scope to insert the colour of the column where the two ballot papers are printed on the same
sheet. This approach should be mirrored in form P2 in order to be clearer for the voter. This also fits more
comfortably with the reference in the instructions to voting in ‘this’ column, which the colour would help
to define.

Outcome: Order changed—point accepted

Form U

Recommendation

119. The comments made in respect of form L above are all equally applicable to this combined postal
voting statement.
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Outcome: Order changed—point accepted

Recommendation

120. In addition, the Commission would also ask that the instructions relating to how to vote in a local
government election are reviewed for clarity and checked with the instructions on how to vote under STV
as contained in the Scottish Local Government Elections Order. In particular, the Commission dislikes the
use of the phrase “you vote in a diVerent way” as this may be interpreted as suggesting that an elector cannot
vote for candidates from the same party at the local government election as they have at the Scottish
Parliamentary elections and thus could be misleading to voters.

Outcome: Order changed—point accepted

Recommendation

121. The Commission has written to the Scottish Executive on the matter of instructions to be contained
on the local government ballot paper. The Commission has proposed that the wording on the ballot paper
should show that the voter marks a “1” beside their first choice, a “2” beside their second choice, a “3” beside
their third choice, and a “4” beside their fourth choice and so on, rather than stopping the explanation at
marking a “2” and so on. This more closely mirrors the language to be used in the joint public awareness
and education campaign being carried out by the Commission and the Scottish Executive. We think that this
achieves the objective of encouraging voters to fully maximise the use of the electoral system if they so wish.

Outcome: Order changed—point accepted

Form V

122. The principles highlighted above in respect of the earlier postal voting statements (forms L and U)
should again be applied in the revision of this form.

Recommendation

123. Beyond this, in particular, the form does not recognise anonymous electors and the front of this form
does not recognise that constituency and regional ballot papers could be printed separately.

Outcome: Order changed—point accepted. The issue of anonymous electors was addressed in paragraph 107
above

Form W

Recommendation

124. The Commission seeks clarification as to whether this form should also include ballot papers
returned under paragraph 14(3) of Schedule 4 and ballot papers issued under paragraph 14(1) of Schedule 4.

Outcome: Order changed—point accepted. The form was amended to include a number of paragraphs

Form X

Recommendation

125. The comments made in respect of forms P and U above are also applicable to this form.

Outcome: Order changed—point accepted

Form Y

Recommendation

126. Wholesale revision of this form is required as the instructions do not recognise the move to STV,
and the form still includes a requirement for it to be witnessed.

127. The principles highlighted above in respect of the earlier postal voting statements (forms L, U and
V) should again be applied in the revision of this form.
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Outcome: Order changed—point accepted

Form Z

Recommendation

128. Part 2 of the corresponding numbers list for use in polling stations contains a column for signature:
the Commission requests that this is considered with our comments made in respect of Rule 46 above.

Outcome: Order changed—point accepted

Annex A

Minor Errors

Outcome: Order changed—all points accepted

Reference Comment

Article 28 In paragraph (2)(a), the word “a” should be inserted before the words
“fictitious person”.

Article 40 There is an error in the drafting of Article 40(1): reference to Article 39
should instead be to Article 38.

Article 44 There is an error in the drafting of Article 44(4): reference to Article 43(6) to
(8) should instead be to Article 43(5) to (8).

Article 46 There is an error in the drafting of Article 46(2)(c): reference to Article 41(3)
should instead be to Article 41(4).

Article 49 There is an error in the drafting of Article 49: reference to Articles 47 and 48
should be included in addition to the reference to Article 46.

Article 87 There is an error in the drafting of this Article: reference should be to Rule 3
and not to Rule 2.

Article 90 In paragraph (2)(b), the reference in brackets should be to Section 59(3B) of
the 1983 Act and not to Section 59(3) of the 1983 Act. This change is
necessary to recognise the change made to Section 59 of the Representation
of the People Act 1983 by Section 13 of the Electoral Administration Act
2006.

Article 93 The word “electoral” should be inserted before “registration oYcer” in
paragraph (3)(a).

In paragraph (5), the words “in full” should be inserted after “act or
omission” in the second line, and the words “under paragraph (1) of Article
29” should be inserted after “shall not be guilty of any oVence” in the third
line.

Schedule 1; In sub-paragraph (1)(b), notices of alteration issued under Section 13B(3B)
Paragraph 1 or (3D) of the 1983 Act should be referred to in addition to those published

under Section 13A(2) or 13B(3) of that Act.

Schedule 1; In sub-paragraph (1)(b), notices of alteration issued under Section 13B(3B)
Paragraph 2 or (3D) of the 1983 Act should be referred to in addition to those published

under Section 13A(2) or 13B(3) of that Act.

Schedule 2; In the title of Rule 72, the word “candidate” should replace “certificate”.
Arrangement of
sections

Schedule 2; In paragraph (8)(a), it should state “two separate columns on the front of the
Rule 28 ballot sheet” and not “two separate columns on the front of the ballot paper”.

Schedule 2; The reference in sub-paragraph (3)(c) should be to sub-paragraph (b) and
Rule 38 not to sub-paragraph (c).

Schedule 2; In sub-paragraph (1), after the words “age of 18” should be inserted after the
Rule 41 words “years”.

Schedule 2; In sub-paragraph (12), the words “if the constituency ballot paper and
Rule 49 regional ballot papers are not printed on the same sheet” should be inserted

after the words “At a Scottish parliamentary general election”.

Schedule 2; In the second last line of sub-paragraph (2), it should state “or” not “and”.
Rule 53

Schedule 3; In sub-paragraph (2), the phrase “or is treated as having applied to be”
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Reference Comment

Paragraph 1 should appear before “to be registered”.
Schedule 3; Sub-paragraph (7) should refer to paragraph (5) in addition to paragraphs 3
Paragraph 3 and 4.
Schedule 3; Reference to Article 11(6) should replace the reference to Article 11(7) in
Paragraph 7 sub-paragraph (2)(b).
Schedule 3; Sub-paragraph (5) should refer to paragraph 7(1), (2) or (6) instead of to
Paragraph 8 paragraph 6(1) or (3).
Schedule 3; Sub-paragraph (1) should refer to paragraph 8(4) and not to paragraph 7(4).
Paragraph 9
Schedule 3; In sub-paragraph (1), the reference should be to Article 9(3)(d) or (e) and not
Paragraph 11 to Article 9(3)(c) or (d).
Schedule 4; Sub-paragraph (1) should refer to paragraph 7(7) of Schedule 3 and not to
Paragraph 7 paragraph 7(4) of Schedule 3.
Schedule 4; In sub-paragraph (3), insert the word “to” before “be taken together”.
Paragraph 10
Schedule 4; In sub-paragraph (10)(a) the word “postal” should be inserted before “ballot
Paragraph 14 paper”.
Schedule 4; The title of the equivalent provision in the draft Representation of the
Paragraph 22 People (Scotland) (Amendment) Regulations 2007 is “Retrieval of cancelled

postal ballot papers”, which should be replicated as the title of this
paragraph.

Schedule 4; In sub-paragraph (3), the reference should be to Rule 53 and not to Rule 54.
Paragraph 24
Schedule 4; The word “provisionally” should be inserted before “rejected votes” in sub-
Paragraph 25 paragraph (1)(b).
Appendix of forms; Forms M1 (OYcial Poll Cards: Postal Voters) and N1 (OYcial Poll Cards:
Arrangement of Proxy Postal Voters) are not shown in the arrangement of forms.
forms
Appendix of forms; The phrase “and date” should be inserted after “Day” in the header of this
Form F form.
Appendix of forms; The phrase “and date” should be inserted after “Day” in the header of this
Form G form.
Appendix of forms; The phrase “and date” should be inserted after “Day” in the header of this
Form H form.

The wording “on the regional ballot paper” should be removed to reflect the
amendments made elsewhere in the Order.

Appendix of forms; In the directions for printing paragraph 2(b), it should read “vote for one
Form J candidate only” and not “vote for the candidate only”.
Appendix of forms; The order of the parties on the front of the ballot paper is incorrect: the
Form K parties should instead be listed alphabetically as is required by virtue of

Schedule 2, Rule 28.
There is a drafting error in the directions for printing paragraph 3: the word
“political” should replace “vertical”.

Appendix of forms; In paragraph 4, in each instance in which it occurs, after “ballot paper”
Form L should be inserted “(or papers, as appropriate)”.
Appendix of forms; The back of the card states that postal votes can be returned to any polling
Form M1 station in the local authority area but should instead state that postal votes

can be returned to any polling station in the constituency area.
Appendix of forms; On the back of this form, grandparent and grandchild have been omitted
Form N from the categories of persons for whom it is not an oVence to vote as proxy

for more than two of.
To reflect changes made elsewhere in the Order, “husband, wife” should be
replaced with “spouse”.

The front of the form does not fully recognise anonymous electors, and the
text “*Returning oYcer to omit where poll card sent to the proxy of an
anonymous elector.” should be inserted.

Appendix of forms; On the back of this form, grandparent and grandchild have been omitted
Form N1 from the categories of persons for whom it is not an oVence to vote as proxy

for more than two of.
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Reference Comment

To reflect changes made elsewhere in the Order, “husband, wife” should be
replaced with “spouse”.

The front of the form does not fully recognise anonymous electors, and the
text “*Returning oYcer to omit where poll card sent to the proxy of an
anonymous elector.” should be inserted.

Appendix of forms; “[Day and date of the election]” should be inserted between “The Scottish
Form Q Parliament” and “Elections in the” in the title of this form.

“Day and” should be inserted before “date of poll” in the brackets in the
third line of the main body of text on this form.

Appendix of forms; “Date” should be inserted after “Election Day”.
Form R

Appendix of forms; The front of the form needs to state “other identifying marks” in the plural to
Form U fit with “ballot paper numbers” being displayed in the plural.

In the paragraph 3 shown in italics, the word “white” should be replace with
“[insert colour]”.

Appendix of forms; In X1, under the Local Government heading in the brackets, the words
Form X “local government” should be inserted before “ballot paper”.

In X2, under the Local Government heading, it should state “This ballot
paper is coloured [insert colour]”, rather than “This ballot paper is coloured
white”.

APPENDIX C

Overview of the Scottish Parliamentary Count

6.30 The following provides a brief overview of how the electronic counts for the 2007 Scottish
Parliamentary elections will operate. Candidates and agents are additionally advised to make early contact
with the Returning OYcer in order that they can be kept informed of how the count will be organised and
managed in their area. Further details relating to the conduct of the local government count are provided
in the Electoral Commission’s Guidance for candidates and agents: Local government elections in Scotland,
3 May 2007.2

6.31 Each count will consist of a number of stages. Candidates and agents should note that, once the
count is under way, many of these stages will be conducted in parallel. Each batch of ballot papers must
complete each stage of the count before it can move on to the next; however, ballot papers from diVerent
polling stations will all pass through the count at diVerent speeds and at diVerent times. Candidates and
agents will need to be alert to information on the count’s progress provided by the Returning OYcer.

6.32 The Electoral Commission is encouraging Returning OYcers to provide information in the count
centre about how the count will operate and to clearly identify information staV. Measures may include the
use of information oYcers, the display of explanatory materials and eVective use of public announcements.

Arrival of ballot boxes

6.33 Ballot boxes received from each polling station will be opened together in front of candidates and
agents. Ballot papers will be removed from each ballot box and placed in separate cardboard trays for ease
of carrying. A rummage of local government ballot papers will be conducted at this stage if separate counts
are being held. For more information on the rummage, please refer to paragraph 6.35.

6.34 A batch control sheet, labelled with the polling station name and number and the contest, will be
associated with each set of ballot papers. The batch control sheet enables the ballot papers to be identified
on the electronic counting system and also contains information copied from the ballot paper accounts that
is used to verify the batch contains the correct number of papers (see paragraph 6.43).

2 Available from www.votescotland.com
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The rummage

6.35 At manual counts, the rummage must be undertaken to ensure that all valid papers are included in
the correct count. The rummage is a legal requirement and ensures that no votes are excluded from the
relevant count.

6.36 Where the Returning OYcer decides to hold a combined count, there is no requirement for a manual
rummage because the electronic counting software automatically allocates information from the ballot
papers into the correct contest. This removes the risk that human error could lead to ballot papers being
accidentally excluded from a count.

6.37 A manual rummage must be conducted where separate counts are held. Once ballot papers have been
removed from the ballot boxes, the Returning OYcer’s staV will carefully sort through each batch of local
government papers looking for Parliamentary ballots that have been mis-posted by the voter. Any local
government papers in the Scottish Parliament batch will be identified when the Parliamentary papers are
scanned and returned to the appropriate local government batch.

Transfer of ballot papers between Returning OYcers

6.38 In some areas, local government and Scottish Parliamentary boundaries overlap, with the
consequence that local government and Scottish Parliamentary ballot papers from certain polling stations
are counted by diVerent Returning OYcers. In such instances, the Returning OYcers concerned will
establish local procedures to ensure that ballot papers are exchanged eVectively. You should approach the
Returning OYcer for your area for details of how any such transfer issues will be handled.

6.39 In such instances, both ballot boxes will initially be sent to the Constituency Returning OYcer. The
Scottish Parliamentary ballot box will be checked to ensure that it contains no local government ballot
papers—any that are found will be transferred to the correct box. The local government ballot box will then
be checked for Parliamentary papers. Any that are found will be returned to the correct batch and the local
government ballot box will be sent on to the Local Government Returning OYcer for counting.

Registration and scanning

6.40 Once ballot boxes from a particular polling station have been opened, each batch will be registered
on the system. At this point, the system will be told how many ballot papers were issued at each polling
station for each contest and therefore how many papers to expect.

— Where a combined count is held, the Parliamentary and the local government ballot papers from
each polling station will be taken together to a scanner when one becomes available.

— Where separate counts are held, the Scottish Parliamentary batch will be scanned on the night of
Thursday 3 May 2007 and the local government batch will be sent to secure storage.

6.41 The scanning machines read both sides of the ballot paper regardless of which way they are fed in.
On a practical level, it will be diYcult for counting agents to tally count ballot papers as they are scanned.

6.42 The scanners are open-sided and the passage of ballot papers through a machine is clearly visible.
Any ballot papers that the system cannot read will be fed back through the scanner several times. Each
individual ballot paper can only be counted once—only information from the last scan of the ballot paper
will be used. Any papers that cannot be read will be placed in a red plastic wallet and considered by the
Returning OYcer later in the count. These ballot papers remain with the rest of the batch, in a red plastic
wallet, at all times, and will be accounted for at verification.

Verification

6.43 When all the ballot papers in a batch have been scanned, the Returning OYcer’s staV will verify that
the number of ballot papers counted (including any unscannable papers) tallies with the number issued at
the polling station. This process is done separately for each batch and in full view of candidates and agents.

6.44 If a ballot paper is torn, folded or badly crumpled it may not be capable of being scanned. At
verification, staV count the number of unscannable papers in a batch and enter this information on to the
system. These damaged ballot papers will be entered manually on to the system during adjudication,
provided that they still retain the unique identifying mark.

Adjudication of Doubtful Ballot Papers

6.45 In a minority of cases, voters’ marks will not be suYciently clear for the counting system to be
entirely confident in recording their intention. These ballot papers will require decisions to be made about
them by the Returning OYcer or their staV. There are two stages of decision making that may aVect Scottish
Parliamentary ballot papers: standard adjudication and Returning OYcer adjudication.
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Standard adjudication

6.46 At standard adjudication, an image of the ballot paper is displayed on screen and the actions of staV
are recorded clearly on the same screen. Ballot papers will be considered one at a time.

6.47 StaV will only be able to make simple decisions as to the voter’s intention, such as counting clerks
would instinctively make at a manual count. For example, if a voter’s mark is clearly made in the voting
box for one candidate but crosses into a neighbouring voting box, staV will clarify to the computer system
where the vote should be recorded.

6.48 Where any interpretation needs to be made about a voter’s intention, or if a candidate or agent
objects to a workstation operator’s decision, the ballot paper will be passed to the Returning OYcer, or their
authorised Depute(s), for decision.

Returning OYcer adjudication

6.49 The Returning OYcer or an appointed Depute will review ballot papers requiring a decision to be
made about the voter’s intention. The decision of the Returning OYcer on any question arising in respect
of a ballot paper is final but is subject to review via an election petition. Examples of the types of ballot
papers requiring decision are where:

— a mark crosses substantially into the voting box of another candidate;

— the ballot paper is spoiled or blank;

— the voter has marked crosses against more than one candidate;

— the voter has made a mark by which they could be identified; and

— a candidate or agent has required the paper to be passed to the Returning OYcer.

6.50 The Electoral Commission is producing guidance on adjudication of doubtful ballot papers for
Returning OYcers, which will be available to candidates and agents.

6.51 Returning OYcer adjudication will in many cases be conducted on a large projector screen to assist
candidates and agents witnessing decisions and recording objections where appropriate.

Recounts

6.52 Electronic counting provides a greater range of opportunities for candidates and agents to monitor
and engage with the count. Verification of ballot paper accounts and adjudication are conducted in sight of
candidates and agents to a greater degree than is possible at manual counts and will help candidates and
agents to follow and understand the count. Candidates’ and election agents’ legal right to request recounts
remains unchanged.

Constituency elections

6.53 A constituency candidate or their election agent may, if present when the counting of votes is
completed, ask the Returning OYcer to re-count the votes. The Returning OYcer may refuse to do so if in
their opinion the request is unreasonable.3 There is no legal limit to the number of recounts that may be
conducted, but the appropriate Returning OYcer can refuse to conduct a recount if they believe the request
is unreasonable.

Regional elections

6.54 Individual candidates and the election agent for a political party contesting a regional election (or
any person authorised in writing by them) may, if present when the counting of the votes is completed in a
constituency, ask the Constituency Returning OYcer to re-count the votes. The Returning OYcer may
refuse to do so if in their opinion the request is unreasonable.4

6.55 Recounts of regional votes cannot be requested of the Regional Returning OYcer or across the
region as a whole. Requests must be made of individual Constituency Returning OYcers, who will consider
each request on its merits. At the conclusion of the count, the regional result for the constituency concerned
is announced and conveyed to the Regional Returning OYcer, who allocates seats in accordance with the
method set out in law. Once the Constituency Returning OYcer has informed the Regional Returning
OYcer of the regional result, it is not possible to request a further regional recount in that constituency area.

6.56 No action should be taken by the Returning OYcer following the count or any recount until all
candidates or election agents have been given the opportunity to exercise their right to request a recount.

3 Schedule 2, Rule 56(1), Scottish Parliament Order.
4 Schedule 2, Rule 57(1), Scottish Parliament Order.
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6.57 There are a number of options open to Returning OYcers when considering requests for recounts.
These include:

— Rescanning of individual batches. Candidates or agents may request an individual batch to be
rescanned at any time during the count. If the Returning OYcer believes this request to be
reasonable, they may require a batch to be immediately rescanned. Rescanning a batch should
satisfy candidates and agents about the process used and therefore that:

— all readable ballot papers have been counted, and

— all papers that cannot be read by machine have been separated for later consideration.

— Reconsideration of detailed preliminary results and verification totals.Together with candidates’ and
agents’ observations and experience at the count, this should provide reassurance as to the
accuracy of the process.

— Reconsideration of standard adjudications. Returning OYcers may instruct ballot papers
considered at standard adjudication to be reconsidered if they believe it is necessary to satisfy
themselves, or candidates and agents, that human error has not been a factor in the initial
consideration of these papers. Ballot papers that the Returning OYcer or a Depute has previously
adjudicated will not be reconsidered.

— Rescanning all ballot papers. The Returning OYcer may agree to a request to rescan all ballot
papers if they accept serious and substantial concerns about the conduct of the count presented
by candidates and agents. It is unlikely that a full rescan could be achieved without suspending the
count for a period of rest. A full rescan will require standard adjudications to be revisited and this
process should again involve appropriate scrutiny by candidates and agents. Ballot papers that
were considered by the Returning OYcer at the initial scan will not require to be adjudicated again.

Equality of Votes

6.58 It is possible that two or more candidates at a constituency election will have the same number of
votes following the count and any subsequent recounts. In these circumstances the Returning OYcer will
decide between those candidates by lot, and proceed as if the candidate on whom the lot falls had received
an additional vote.

6.59 If two or more individual candidates or parties at a regional election have an equality of votes at any
stage of the allocation, and if allocating a seat to each party would cause more than the correct number of
seats for the region to be allocated, then the Regional Returning OYcer will decide between those candidates
and/or parties by lot.5

6.60 There is no prescribed form of drawing lots, but a lot is defined as an object, for example a slip of
paper or a straw, drawn or thrown out from among a number in order to reach a decision by chance. The
most common method is to place and mix ballot papers, marked with a vote for each of the candidates, into
a container, and draw the winning ballot from the container. However, the Returning OYcer may choose
to use another method of drawing lots.

Allocation of Regional Seats

6.61 Seats are allocated to regional MSPs by the Regional Returning OYcer using a form of proportional
representation know as the d’Hondt calculation. This method is modified for the purposes of the Scottish
Parliamentary elections to allow any constituency seats won by a party in the region in question to be
included in the calculation.

6.62 The Constituency Returning OYcer is required to draw up a statement showing the number of votes
given for each registered party and each individual candidate in accordance with any directions given by the
Regional Returning OYcer and inform the Regional Returning OYcer of the contents of that statement.
The Constituency Returning OYcer must then give public notice of the statement as soon as practicable
after they have informed the Regional Returning OYcer.

6.63 The regional results can only be calculated once all the constituency results have been declared in a
particular region and all regional votes have been counted and declared in each constituency within the
region.

6.64 Each Constituency Returning OYcer will inform the Regional Returning OYcer of the number of
ballots cast for each of the registered political parties and individual candidates in the regional vote, as well
as details of the number of constituency seats gained by each registered political party. The Regional
Returning OYcer totals the constituency results for each registered political party and individual candidate
in the regional ballot as well as the number of constituency seats won in the region by each registered party.

5 Section 8, the Scotland Act 1998, as amended.
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6.65 The Regional Returning OYcer will declare the allocation of seats within the region following the
calculation using the d’Hondt formula. The Regional Returning OYcer should show each individual
candidate or party standing for regional seats the basis on which they intend to allocate seats and oVer them
the opportunity to challenge the calculation before the allocation is finalised.

6.66 The number of votes cast in the regional ballot for each registered party or individual candidate is
divided by the number of constituency seats gained plus one as this allows parties or individual candidates
which have not won any constituencies to be included in the rest of the calculation.

6.67 After that initial calculation is complete, the party with the highest resulting figure gains the first
additional seat. To allocate the second to seventh additional seats, the calculation is recalculated, but each
time any additional seats gained are added in. By the end of the calculation, the ratio of votes to seats for
each party or individual candidate has been made more even.

6.68 Table 6 gives an example of the d’Hondt method of calculation. The system is called the Additional
Member System (AMS).

6.69 Seats won by each political party are allocated to candidates in the order in which their names appear
on the list submitted at nomination. Candidates who have already been elected to a constituency are
disregarded for the purposes of allocation.

Declaration of Result

6.70 The Constituency Returning OYcer must give public notice of:6

— the name and, if applicable, party of the candidate elected;

— the number of votes for each candidate; and

— details of the number and type of rejected ballot papers.

Table 6

THE D’HONDT METHOD

Party 1 Party 2 Party 3 Party 4 Result

Constituency seats 4 0 2 2

Regional vote 116,151 63,769 61,777 56,479

1st Additional $ 5 % $ 1 % $ 3 % $ 3 % Party 2 win
Member 23,230 63,769 20,592 18,826

2nd Additional $ 5 % $ 2 % $ 3 $ 3 % Party 2 win
Member 23,230 31,884 %20,592 18,826

3rd Additional $ 5 % $ 3 % $ 3 % $ 3 % Party 1 win
Member 23,230 21,256 20,592 18,826

4th Additional $ 6 % $ 3 % $ 3 % $ 3 % Party 2 win
Member 19,358 21,256 20,592 18,286

Total Additional 1 3 0 0
Members

Total representation 5 3 2 2

6.71 The Regional Returning OYcer must give public notice of:7

— the name of any individual candidate elected;

— the name of any candidate elected who was included on a registered party’s regional list (and the
name of the registered party on whose list they were included);

— the total number of votes given for each individual candidate or registered party;

— details of the number and type of rejected ballot papers; and

— whether, in the case of a party list, there are candidates remaining on that list who have not been
declared to be elected.

6 Schedule 2, Rule 62(1), Scottish Parliament Order.
7 Schedule 2, Rule 66(1), Scottish Parliament Order.
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APPENDIX C

SCOTTISH LOCAL GOVERNMENT COUNT

Overview of the Scottish Local Government Count

6.30 The following provides a brief overview of how the electronic counts for the 2007 Scottish local
government elections will operate. Candidates and agents are additionally advised to make early contact
with the Returning OYcer in order that they can be kept informed of how the count will be organised and
managed in their area. Further details relating to the conduct of the Scottish Parliamentary count are
provided in the Electoral Commission’s Guidance for Scottish Parliamentary candidates.8

6.31 Each count will consist of a number of stages. Candidates and agents should note that, once the
count is underway, many of these stages will be conducted in parallel. Each batch of ballot papers must
complete each stage of the count before it can move on to the next; however, ballot papers from diVerent
polling stations will all pass through the count at diVerent speeds and at diVerent times. Candidates and
agents will need to be alert to information on the count’s progress provided by the Returning OYcer.

6.32 The Electoral Commission is encouraging Returning OYcers to provide information in the count
centre about how the count will operate and to clearly identify information staV. Measures may include the
use of information oYcers, the display of explanatory materials and eVective use of public announcements.

Arrival of ballot boxes

6.33 Ballot boxes received from each polling station will be opened together in front of candidates and
agents. Ballot papers will be removed from each ballot box and placed in separate cardboard trays for ease
of carrying. A rummage of local government ballot papers will be conducted at this stage if separate counts
are being held. For more information on the rummage, please refer to paragraph 6.35.

6.34 A batch control sheet, labelled with the polling station name and number and the contest, will be
associated with each set of ballot papers. The batch control sheet enables the ballot papers to be identified
on the electronic counting system and also contains information copied from the ballot paper accounts that
is used to verify that the batch contains the correct number of papers (see paragraph 6.43 below).

The rummage

6.35 At manual counts the rummage must be undertaken to ensure that all valid papers are included in
the correct count. The rummage is a legal requirement and ensures that no votes are excluded from the
count.

6.36 Where the Returning OYcer decides to hold a combined count, there is no requirement for a manual
rummage because the electronic counting software automatically allocates information from the ballot
papers into the correct contest. This removes the risk that human error could lead to ballot papers being
accidentally excluded from a count.

6.37 A manual rummage must be conducted where separate counts are held. Once ballot papers have
been removed from the ballot boxes, the Returning OYcer’s staV will carefully sort through each batch of
local government papers looking for Parliamentary ballots that have been mis-posted by the voter. Any local
government papers in the Scottish Parliament batch will be identified when the Parliamentary papers are
scanned and returned to the appropriate local government batch.

Transfer of ballot papers between Returning OYcers

6.38 In some areas, local government and Scottish Parliamentary boundaries overlap with the
consequence that local government and Scottish Parliamentary ballot papers from certain polling stations
are counted by diVerent Returning OYcers. In such instances, the Returning OYcers concerned will
establish local procedures to ensure that ballot papers are exchanged eVectively. You should approach the
Returning OYcer for your area for details of how any such transfer issues will be handled.

6.39 In such instances, both ballot boxes will initially be sent to the Constituency Returning OYcer. The
Scottish Parliamentary ballot box will be checked to ensure that it contains no local government ballot
papers—any that are found will be transferred to the correct box. The local government ballot box will then
be checked for Parliamentary papers. Any that are found will be returned to the correct batch and the local
government ballot box will be sent on to the Local Government Returning OYcer for counting.

8 Available from www.votescotland.com
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Registration and scanning

6.40 Once ballot boxes from a particular polling station have been opened, each batch will be registered
on the system. At this point, the system will be told how many ballot papers were issued at each polling
station for each contest and therefore how many papers to expect.

— Where a combined count is held, the Parliamentary and the local government ballot papers from
each polling station will be taken together to a scanner when one becomes available.

— Where separate counts are held, the Scottish Parliamentary batch will be scanned on the night of
Thursday 3 May 2007 and the local government batch will be sent to secure storage.

6.41 The scanning machines read both sides of the ballot paper regardless of which way they are fed in.
On a practical level, it will be diYcult for counting agents to tally count ballot papers as they are scanned.

6.42 The scanners are open-sided and the passage of ballot papers through a machine is clearly visible.
Any ballot papers that the system cannot read will be fed back through the scanner several times. Each
individual ballot paper can only be counted once—only information from the last scan of the ballot paper
will be used. Any papers that cannot be read will be placed in a red plastic wallet and considered by the
Returning OYcer later in the count. These ballot papers remain with the rest of the batch, in a red plastic
wallet, at all times, and will be accounted for at verification.

Verification

6.43 When all the ballot papers in a batch have been scanned, the Returning OYcer’s staV will verify that
the number of ballot papers counted (including any unscannable papers) tallies with the number issued at
the polling station. This process is done separately for each batch and in full view of candidates and agents.

6.44 If a ballot paper is torn, folded or badly crumpled it may not be capable of being scanned. At
verification, staV count the number of unscannable papers in a batch and enter this information on to the
system. These damaged ballot papers will be entered manually on to the system during adjudication,
provided that they still retain the unique identifying mark.

Key Correction and Adjudication of Doubtful Ballot Papers

6.45 In a minority of cases, voters’ marks will not be suYciently clear for the counting system to be
entirely confident in recording their intention. These ballot papers will require decisions to be made about
them by the Returning OYcer or their staV. There are three stages of decision making that may aVect
Scottish local government ballot papers: key correction, standard adjudication and Returning OYcer
adjudication.

Key correction

6.46 The key correction stage is unique to the local government elections. Where the electronic counting
system is not entirely satisfied that it can read an individual character (a voter’s preference), an image of the
voting box in which the character is contained is sent to key correction where Returning OYcer’s staV will
confirm or adjust the system’s character. This process will be done by staV working in pairs at one of a series
of computer workstations. Each workstation will be equipped with two display screens, one of which will
face candidates and agents, allowing them to witness, and object to, decisions.

6.47 It is important to note that only individual characters will be considered at this stage—there will be
no further information about for whom a preference has been cast or other preferences on the ballot paper.

6.48 If a preference is unclear or a candidate or agent objects to a decision, then the entire ballot paper
will be considered at standard adjudication.

Standard adjudication

6.49 At standard adjudication, an image of the ballot paper is displayed on a screen and the actions of
staV are recorded clearly on the same screen. Ballot papers will be considered one at a time.

6.50 StaV will only be able to make simple decisions as to the voter’s intention,such as counting clerks
would instinctively make at a manual count. For example, if a voter’s mark is clearly made in the voting
box for one candidate but crosses into a neighbouring voting box, staV will clarify to the computer system
where the preference should be recorded.

6.51 Where any interpretation needs to be made about a voter’s intention, or if a candidate or agent
objects to a workstation operator’s decision, the ballot paper will be passed to the Returning OYcer, or their
authorised Depute(s), for decision.



Processed: 13-05-2008 10:53:33 Page Layout: COENEW [O] PPSysB Job: 392173 Unit: PAG1

Scottish Affairs Committee: Evidence Ev 75

Returning OYcer adjudication

6.52 The Returning OYcer or an appointed Depute will review ballot papers requiring a decision to be
made about the voter’s intention. The decision of the Returning OYcer on any question arising in respect
of a ballot paper is final but is subject to review via an election petition. Examples of the types of ballot
papers requiring decision are where:

— a mark crosses substantially into the voting box of another candidate;

— the ballot paper is spoiled or blank;

— the voter has made a mark by which they could be identified; or

— a candidate or agent has required the paper to be passed to the Returning OYcer.

6.53 The Electoral Commission is producing guidance on adjudication for Returning OYcers, which will
be available to candidates and agents.

6.54 The Returning OYcer’s adjudication will in many cases be conducted on a large projector screen to
facilitate candidates and agents witnessing decisions and recording objections where appropriate.

Recounts

6.55 Electronic counting provides a greater range of opportunities for candidates and agents to monitor
and engage with the count. Verification of ballot paper accounts and adjudication are conducted in sight of
candidates and agents to a greater degree than is possible at manual counts and will help candidates and
agents to follow and understand the count. Candidates’ and agents’ legal right to request recounts remains
unchanged.

6.56 A candidate or their election agent may, if present when the counting of votes is completed, ask the
Returning OYcer to re-count the votes. The Returning OYcer may refuse to do so if in their opinion the
request is unreasonable.9 No actions hould be taken by the Returning OYcer following the count or any
recount until all candidates or election agents have been given the opportunity to exercise their right to
request a recount.

6.57 There are a number of options open to Returning OYcers when considering requests for recounts
at an electronic count. These include:

— Rescanning of individual batches. Candidates or agents may request an individual batch to be
rescanned at any time during the count. If the Returning OYcer believes this request to be
reasonable, they may require a batch to be immediately rescanned. Rescanning a batch should
satisfy candidates and agents about the process used and therefore that:

— all readable ballot papers have been counted, and

— all papers that cannot be read by machine have been separated for later consideration.

— Reconsideration of detailed preliminary results and verification totals. Together with candidates’
and agents’ observations and experience at the count, this should provide reassurance as to the
accuracy of the process.

— Reconsideration of standard adjudications. Returning OYcers may instruct ballot papers
considered at standard adjudication to be reconsidered if they believe it is necessary to satisfy
themselves, or candidates and agents, that human error has not been a factor in the initial
consideration of these papers. Ballot papers that the Returning OYcer or a Depute has previously
adjudicated will not be reconsidered.

— Rescanning all ballot papers. The Returning OYcer may agree to a request to rescan all ballot
papers if they accept serious and substantial concerns about the conduct of the count presented
by candidates and agents. It is unlikely that a full rescan could be achieved without suspending the
count for a period of rest. A full rescan will require standard adjudications to be revisited and this
process should again involve appropriate scrutiny by candidates and agents. Ballot papers that
were considered by the Returning OYcer at the initial scan will not require to be adjudicated again.

Equality of Votes

6.58 It is possible that, at certain stages of the count, two or more candidates will have the same number of
votes. In these circumstances a decision may need to be made by lot to determine how the count will proceed.

6.59 Where it is necessary to exclude a candidate in order to proceed with the count, but two or more
candidates each have the same, lowest, number of votes then:

— the Returning OYcer shall consider the total number of votes credited to each of those candidates
at the end of the most recently preceding stage of the count at which they had an unequal number
of votes, and the candidate with the lowest number of votes at that stage shall be excluded; and

9 Schedule 1, Rule 51, Local Government Rules.
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— where the number of votes credited to those candidates was equal at all stages,the Returning
OYcer shall decide, by lot, which of those candidates is to be excluded.10

6.60 Where it is necessary to transfer a surplus from an elected candidate in order to proceed with the
count, but two or more candidates exceed the quota in the same round and have same number of surplus
votes, then:

— the transfersable papers of the candidate who had the highest number of votes at the end of the
most recent preceding stage at which they had unequal numbers of votes shall be transferred
first; and

— if the numbers of votes credited to two or more candidates were equal at all stages of the count,
the Returning OYcer shall decide by lot which candidate’s transferable papers are to be
transferred first.

6.61 There is no prescribed form of drawing lots, but a lot is defined as an object, for example a slip of
paper or a straw, drawn or thrown out from among a numberin order to reach a decision by chance. The
most common method is to place and mix ballot papers, each marked with a vote for each one of the
candidates into a container, and draw the winning ballot from the container. However, the Returning OYcer
may choose to use another method of drawing lots.

Declaration of Result

6.62 The Returning OYcer must give public notice of:11

— the name of the candidates elected;

— the number of first preference votes for each candidate;

— the numbers of ballot papers transferred and their transfer values at each stage of the count;

— the number of votes allocated to each candidate at each stage of the count;

— the number of non-transferable ballot papers at each stage of the count; and

— details of the number and type of rejected ballot papers.

Supplementary evidence from the Scotland OYce

Recounts at Scottish Parliament Elections on 3 May 2007

As agreed with the Committee during its evidence session on the 13 November, I am writing to provide
information on the number of recounts that took place at the May Scottish Parliament elections. You will
understand that I am unable to provide information on the situation with regard to local government
elections as this lies outside my responsibility. I recommend that the Committee write to John Swinney,
Cabinet Secretary for Finance and Local Government for the Scottish Executive, to obtain recount
information relating to local government elections.

First, I should make you aware that the election rules contained in the Scottish Parliament (Elections etc)
Order 2007 allow a candidate or their agent to request a recount, prior to the announcement of the results.
The Returning OYcer may refuse to conduct a recount if in their opinion the request is unreasonable.
Returning OYcers are expected to give a reasonable opportunity for this right to be exercised but no request
is to be considered after the results have been declared. The Returning OYcer has discretion to determine
how a count or recount is to be conducted. That includes the decision on whether to use a manual or an
electronic process.

I can confirm that only one full recount of a Scottish Parliament constituency election took place. That
was for the Aberdeen Central constituency and the reason that the Returning OYcer agreed to the recount
was because the provisional result showed the total number of rejected votes was more than twice the size
of the majority.

A partial recount took place for the Cunninghame North constituency; that is to say, a re-adjudication
of ballot papers that were not either counted or rejected by the e-counting system automatically, but which
had been physically seen and adjudicated by the Returning OYcer or one of his staV. A full recount had
been requested but was refused by the Returning OYcer because he was of the opinion, shared by many
other Returning OYcers, that a rescan of all papers was inappropriate.

A request for a recount of the Eastwood constitutency ballot papers was also made but was refused. The
reason for refusing was that no objections had been made to any adjudication decision made by the
Returning OYcer and his staV.

10 Schedule 1, Rule 55, Local Government Rules.
11 Schedule 1, Rule 53, Local Government Rules.
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In North Lanarkshire one of the candidates requested to see a number of the spoilt ballot papers. This
request was received after the declaration had been made and having previously been cleared with all
candidates and agents. The request was refused.

Although not a formal request for a recount, in West Lothian a request was made for a 10 minute recess.
This was refused because the Returning OYcer confirmed his confidence in the integrity of the system. The
decision in eVect dealt with the reasons why a recount was not justified or reasonable.

The Western Isles Returning OYcer took the decision in advance that they would only allow a recount
if the margin was less than 50 votes and would only allow a re-adjudication and not a rescan.

No other Returning OYcer received a request for a recount of the Scottish Parliament election, either
constituency or regional, that they had responsibility for.

I hope this information is useful to the Committee in its ongoing inquiry into the May elections. Please
let me know if there is any way that I can assist further with the Committee’s work.

David Cairns MP
Minister of State, Scotland OYce

27 November 2007

Further supplementary evidence from the Scotland OYce

Sorting the Ballot: Improving the Elections to the Scottish Parliament

I enclose a copy of the Scotland OYce consultation paper, embargoed until 13 December 2007, seeking
views on a number of recommendations in the Gould Report on the conduct of the elections to the Scottish
Parliament this year.

As you will be aware, we have already accepted five of the Gould recommendations. The purpose of the
consultation is to seek views on the remaining recommendations that Government is responsible for, with
the view to improving the experience of voters at future elections to the Scottish Parliament.

It is also my intention to meet with key stakeholders during the course of the consultation to directly take
views from those with a strong interest in one or more aspects of the proposals.

David Cairns MP
Minister of State, Scotland OYce

12 December 2007

Further supplementary evidence from the Scotland OYce

Timeline on Elections Legislation

Date Event Notes

23 Feb 2005 First meeting of the re-established This model was used in 2003 and was
Elections Steering Group. The group commended by the Electoral Commission in
considered whether the legislation sub- Oct 2003: “The working group model
group should be split into two groups adopted to aid the development and
dealing with Parliament and local implementation of administrative matters
government legislation separately, but surrounding the elections should continue
concluded that as the two sets of for all future major elections in Scotland”.
legislation were closely linked, the work The 2007 Elections Steering Group was set
should be carried out through one sub- up to provide a forum for those
group. organisations with statutory responsibilities

(and others with expert knowledge, such as
the Scottish Assessors Association) to
discuss issues relating to the planning and
delivery of the Scottish Parliamentary and
local elections. The group was chaired by an
oYcial from the Scottish Executive and
included representatives from the Scotland
OYce, the Electoral Commission, and
various groups representing Returning
OYcers and electoral administrators.
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Date Event Notes

11 Oct 2005 Electoral Administration Bill introduced. Responds to Electoral Commission’s
(Westminster) recommendations from Voting For Change

and Delivering Democracy, including on
postal vote fraud, introduction of personal
identifiers and Co-ordinated Online Register
of Electors (CORE).

20 Dec 2005 Local Electoral Administration and Scottish Executive mirrors provisions in the
Registration Bill introduced. (Holyrood) EA Bill in its own Bill to apply to local

government elections which are devolved.

11 July 2006 Electoral Administration Bill receives Bill slightly delayed in being enacted due to
Royal Assent. (Westminster) debate between Lords and Commons on

individual registration.

1 Aug 2006 Local Electoral Administration and
Registration Bill receives Royal Assent.
(Holyrood)

21 Aug 2006 First draft of Scottish Parliament *See Appendix for overview of the draft
[Elections] Order circulated to legislation versions of the Order.
subgroup. (Westminster)

14 Sept 2006 Early draft of Order for formal Commission was provided with earlier draft
consultation with the Electoral for comment and so their guidance could be
Commission. (Westminster) developed.

Mid-late Sept Scottish Executive commission user At a meeting with Secretary of State on 18
2006 research from Cragg Ross Dawson about Sept, Tom McCabe indicated their intention

design of local government ballot paper. to wait for their research and consultation
(Holyrood) findings before deciding on design of their

paper.

9 Nov 2006 Formal statutory consultation on the A final draft now circulated to the Electoral
Order with the Electoral Commission Commission.
(Westminster)

Sept-Nov Scottish Executive consultation on
design of local government ballot paper.
(Holyrood)

16 Nov 2006 Publication of Cragg Ross Dawson’s Research indicated voter preference for
research on local government ballot grouping candidates by party.
paper. (Holyrood)

1 Dec 2006 Scottish Executive press release. Executive unable to conclude what the
(Holyrood) design of the ballot paper should be and so

they announce they are taking it to
Parliamentary Committee for decision.

12 Dec 2006 Scottish Parliament Local Government Delay caused by Executive’s decision in
and Transport Committee debate Local Sept to consult and commission research.
Government election rules. (Holyrood) The Committee considered whether the

ballot paper should be ordered
alphabetically or by party.

13 Dec 2006 Local Government election rules laid.
(Holyrood)

19 Dec 2006 Formal response from Electoral Response from the Electoral Commission
Commission to draft Scottish Parliament received and considered by oYcials and
[Elections] Order. (Westminster) lawyers. Most comments, including those

seeking consistent wording for instructions
to voters throughout the Order, taken on
board.

23 Jan 2007 Local Government election rules Debated in Local Government and
debated. (Holyrood) Transport Committee.

25 Jan 2007 Local Government election rules debated Debated in main chamber of Scottish
in Parliament. (Holyrood) Parliament.

1 Feb 2007 Local Government election rules signed The Scottish Parliament [Elections] Order
and made. (Holyrood) includes rules providing for the combination

of the Scottish Parliamentary and Scottish
local elections. As such, the Order could not
be laid in Westminster prior to the approval
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Date Event Notes

of the Local Government rules at Holyrood.

7 Feb 2007 Scottish Parliament [Elections] Order
laid. (Westminster)

20 Feb 2007 Scottish Parliament Order scrutinised by
Lords Merits Committee. (Westminster)

28 Feb 2007 Scottish Parliament Order scrutinised by Earliest meeting of the JCSI that could
Joint Committee on Statutory consider the Order, owing to Parliamentary
Instruments. (Westminster) recess.

7 March 2007 Scottish Parliament [Elections] Order Debates in both Lords and Commons on
debated in both Houses of Parliament. the same day. Dummy ballot papers
(Westminster) provided as examples to Commons

Committee members to assist debate. Order
approved without division.

14 March 2007 Scottish Parliament [Elections] Order Signed by Secretary of State for Scotland.
signed and made. (Westminster) Although it had been announced that there

would be a single ballot paper, the Order
was permissive in that it allowed Returning
OYcers to revert to separate papers and,
while setting minimum requirements for the
design, provided some flexibility to allow
for contingencies (eg increased numbers of
candidates). It also made provision for
Returning OYcers to choose to count
manually. This flexibility reflected the
structure of previous electoral law.

*Appendix: Versions of Scottish Parliament [Elections] Order (Westminster)

21.08.06 First draft—circulated to legislation sub-group. Sub-group members requested minor changes:
updating of absent vote deadlines and correction to minor errors; removal of references to
candidate names on regional side of ballot papers; amend to include right of observers to attend
the issue or receipt of postal votes.

14.09.06 Second draft—sent formally to Electoral Commission and informally to legislation sub-group
for comment.

04.10.06 Third draft—including changes made as a result of legislation sub-group meeting on 1
September.

19.10.06 Third revised draft— incorporating further changes based on instructions from policy oYcials.

25.10.06 Fourth draft—based on further instructions from policy oYcials.

09.11.06 Fifth draft —sent to Electoral Commission for consultation.

28.12.06 Sixth draft—revised based on comments received from Commission as part of their formal
response to consultation.

05.01.07 Sixth draft, 2nd revision—further minor revisions.

11.01.07 Final draft, 1st revision—circulated to Clerk to the JSCI for scrutiny pre-laying of Order.

30.01.07 Final draft, 2nd revision—minor technical amendments following comments of JCSI Clerk.

01.02.07 Final draft, 3rd revision—as cleared by Ministers and laid in the Houses of Parliament.

Timetable on Ballot Paper Design and Electronic Counting

Date Event Notes

23 Feb 2005 First meeting of the re-established This model was used in 2003 and was
Elections Steering Group. The group was commended by the Electoral Commission in
chaired by an oYcial from the Scottish Oct 2003: “The working group model
Executive and included representatives adopted to aid the development and
from the Scotland OYce, the Electoral implementation of administrative matters
Commission, and various groups surrounding the elections should continue
representing Returning OYcers and for all future major elections in Scotland”.
electoral administrators. The 2007 Elections Steering Group was set

up to provide a forum for those
organisations with statutory responsibilities
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Date Event Notes

(and others with expert knowledge, such as
the Scottish Assessors Association) to
discuss issues relating to the planning and
delivery of the Scottish Parliamentary and
local elections.

17 May 2005 Subgroup of the Elections Steering Minutes record that Scottish Executive
Group set up to consider the Ministers had given agreement that work be
introduction of electronic counting for taken forward to introduce e-counting.
2007 Elections.

19 July 2005 Submission to Secretary of State from Minister invited to agree, and agreed, that
oYcials. the Scottish Parliament ballot could be

included in the procurement specification
for e-counting being developed by the
Scottish Executive.

Aug 2005 E-counting Invitation to Tender issued by Four responses received.
Scottish Executive.

10 Nov 2005 Evaluation of 3 shortlisted e-counting Tenders evaluated by evaluation panel
tenders. including Scottish Executive, election

administrators and the Scotland OYce.

Dec 2005 DRS awarded e-counting contract for Unanimous agreement by the panel that
Stage 1 by Scottish Executive. DRS to be awarded contract for trial stage of

contract.

19 Jan 2006 Arbuthnott Commission reports to Commission recommends revision of the
Scottish Executive and Scotland OYce. design of the ballot papers used in Scottish

Parliamentary elections with the aim of
conveying better the way the voting system
operates. It cites the New Zealand ballot
paper, in which the regional and constituency
votes are presented side by side, with the
regional paper to the left.

Feb/March Trials of e-counting take place. The trial phase of the project took place in
2006 February/March 2006 over the course of

three weeks, with a week spent in Glasgow,
Aberdeen and Edinburgh. Each of the 32
local authorities was invited to one of these
sessions (31 of the 32 attended with East
Ayrshire having to withdraw at a late stage
due to unforeseen circumstances). All local
authority respondents recommended in
feedback that the project should proceed to
its second phase. Based on this and the
observations of evaluation panel members
(the evaluation panel consisted of
representatives of Returning OYcers,
Scottish Executive oYcials, Scottish
Executive procurement staV and Scotland
OYce oYcials), the decision was taken to
proceed to the acceptance phase.

7 March 2006 Meeting between Tom McCabe and Mr Mr Cairns indicated that he and the Secretary
Cairns at which there is a detailed of State agreed in principle that e-counting
discussion about e-counting. could be considered as a possible option for

Scottish Parliament elections. Mr Cairns did
not indicate any formal decision to go ahead
at this stage until further evidence
considered.

24 March 2006 Demonstration of e-counting to Scotland Demonstration completed successfully.
OYce Ministers.

31 March 2006 Secretary of State asks for further advice Request from First Minister made during
pursuant to the First Minister’s request to meeting with Secretary of State on 31 March.
alter the ballot paper design in line with
the recommendation in the Arbuthnott
report.
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Date Event Notes

20 April 2006 Submission to Secretary of State about Outlines the case for and against moving to a
proceeding with single ballot paper for single ballot paper principally raising
Scottish Parliament election. concerns about the practical implications for

e-counting and highlighting the need for
political consensus and full consultation
prior to decision.

w/c 24 April E-counting testing and demonstrations to A week of testing and demonstrations as part
2006 political parties, media and others, during of the Project’s acceptance phase. The first

acceptance phase. part of the week focused on resilience and
system tests, including interruption to power
supply, scanning damaged or crumpled
ballot papers and a recount test. The second
part of the week provided eight
demonstrations to MSPs, councillors, local
government election oYcials and the press.
An Evaluation Panel, which included
Returning OYcers and oYcials from the
Scottish Executive and the Scotland OYce,
agreed that the e-counting system had met
the success criteria and that they were
content to recommend that e-counting be
introduced for the 2007 combined elections.

28 April 2006 In response to the submission of 20 E-mail from Private OYce explains
April, the Secretary of State asks for Secretary of State’s understanding that if
further advice on the single ballot paper, both elections were combined on the same
following suggestions from DRS that ballot paper this would not require two
electronic counting would not require separate scanning processes.
double scanning, as had been previously
thought.

5 May 2006 Douglas Alexander becomes Secretary of
State for Scotland, taking over from
Alastair Darling.

8 May 2006 Submission to Secretary of State revising The submission reports that a single ballot
ballot paper design advice following paper would be possible and that it could be
previous Secretary of State’s comments beneficial in terms of cutting down the time
on the 20 April submission and further taken to e-count votes. The submission
discussions with DRS (the e-counting states that consultation will be needed and
supplier). asks whether the Secretary of State is

content for oYcials to raise the issue at the
Electoral Commission’s Political Parties
Panel on 16 May.

15 May 2006 Secretary of State consents to the idea of
a single ballot paper being raised at the
Electoral Commission’s Political Parties
Panel in Edinburgh on 16 May.

16 May 2006 Electoral Commission’s Political Parties Meeting attended by representatives of the
Panel meets in Edinburgh and discusses Scottish Liberal Democrats, Scottish
idea of a single ballot paper with the Conservative Party, Scottish National
regional list on the left. Party, Scottish Green Party, Scottish

Labour Party, the Electoral Commission,
the Royal Mail, the Scottish Executive and
the Scotland OYce.

For a description of the response to the idea
of a single paper, see the entry below for 23
May.

22 May 2006 Submission to Secretary of State Submission reports on the acceptance
recommending introduction of e- phase, sets out the advantages of e-
counting. counting, explains the funding implications,

proposes a press release.

23 May 2006 Ministers receive submission advising Agreement is given and on 27 May Mr
them to seek confirmation from Scottish Cairns writes to Scottish Minister for
Ministers that they are content for the Finance and Local Government, Tom
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single ballot paper consultation to McCabe, in advance of the formal
proceed; and to confirm they were consultation beginning.
content with the draft provided.
Submission also reports that “the
[Political Parties] Panel gave a muted but
generally positive response to the idea [of
a single ballot paper] and none of those
present registered any fundamental
objections.”

25 May 2006 Letter from Tom McCabe, Scottish Letter followed meetings in the course of
Executive Minister to Secretary of State April and May between Ministers where the
inviting formal agreement to the positive support of electoral administrators
introduction of e-counting for Scottish and others had been noted.
Parliament elections.

6 June 2006 Letter sent from Tom McCabe to Mr Email from Scottish Executive oYcials
Cairns, stating that he and the First supplemented the letter with feedback from
Minister were content with the single Tom McCabe requesting that the
ballot paper consultation proceeding. consultation include the possibility that the

paper might be arranged so that the
regional list of parties is presented
alphabetically, with the constituency list
arranged so that candidates would be
aligned across the page according to their
party (known as corresponding order).

7 June 2006 Letter from Secretary of State to Tom
McCabe signalling formal agreement to
e-counting.

9 June 2006 Joint Scotland OYce and Scottish Ballot paper consultation is to last six
Executive press release announcing weeks. Views are sought from political
intention to e-count both local parties, the Electoral Commission and other
government and Scottish Parliamentary key stakeholders.
elections and launch of consultation on
single ballot paper options.

9 June 2006 Scotland OYce asks Electoral Letter from Scotland OYce to Electoral
Commission to conduct research with Commission asking the Commission to
voters to assess the impact of a single “take soundings of voters through focus
ballot paper. group work or in another way, in order to

assess the impact of any possible change in
the ballot paper format”.

July 2006 Electoral Commission commission voter Research carried out between 11 and 20
research from from Cragg Ross Dawson. July.

20 July 2006 First meeting of E-counting Project Project Board established in line with
Board. PRINCE2 Project Management

methodology to oversee the delivery of e-
counting. Project Board chaired by senior
Scottish Executive oYcial.

27 July 2006 Mr Cairns meets Electoral Commission, Also attended by Scottish Executive
Electoral Reform Society, Capability oYcials. Disability groups urge that two
Scotland and RNIB Scotland to hear colours be used on the single ballot paper
their views on ballot paper design. and that instructions are simplified to allow

font size to be bigger. It was also suggested
that aligning candidates with their parties
(corresponding order layout) could make it
easier for those with a visual impairment to
vote.

4 Aug 2006 Letter sent from Sir Neil McIntosh, The first conclusion set out in the letter is
Electoral Commissioner, to David that the interests of the voter would best be
Cairns, including the Cragg Ross served by ‘a design of ballot paper that
Dawson report conducted on the incorporates both the regional and
Commission’s behalf. constituency ballot papers alongside each

other on a single sheet of paper”.

7 Aug 2006 Public consultation on single ballot 29 responses, (plus three responses received
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paper closes and oYcials prepare advice late but also taken into account). A total of
for Ministers about next steps. 25 responses were in favour of the single

ballot paper, including those received from
the Electoral Commission, the Scottish
Liberal Democrats, the Scottish National
Party and the Scottish Labour Party.
Aside from those in support, the Scottish
Socialist Party, Scottish Senior Citizens
Unity Party, The Liberal Party in Scotland,
Enable Scotland and Capability Scotland
were not in favour of a combined ballot
paper. RNIB Scotland did not oppose the
introduction of a single ballot paper, though
nor were they expressly in favour. The
Green Party did not disagree with the
principle but had objections to the specific
proposal—they went on to comment
negatively on the placing of the regional list
on the left side of the paper.

8 Aug 2006 Submission to Ministers following the The submission’s first recommendation to
close of the single ballot paper Ministers is to “proceed with a single ballot
consultation. paper for the Scottish Parliamentary

regional and constituency elections”.

Recommendations were provided on the
basis of the findings of the Arbuthnott
Commission, the broad political support
indicated by the consultation responses, and
the voter research undertaken on the behalf
of the Electoral Commission.

9 Aug 2006 Press release from Electoral Commission The press release notes that “the
strongly supporting the use of a single overwhelming majority of respondents
ballot paper. (87%) supported a ballot paper that

incorporates both the constituency and
regional votes on a single page”.

31 Aug 2006 Ministers ask oYcials to ask DRS for Meeting between Ministers and oYcials.
more details about the feasibility of the Under discussion was the idea of aligning
corresponding order design. parties and candidates across the two ballot

papers on the single page (“corresponding
order”), in the light of concerns expressed
by DRS in terms of technical feasibility.

11 Sept 2006 Contingencies about the ballot paper DRS informed the meeting that the A3 size
design are discussed by the E-counting ballot paper was still under consideration
project board in the event of there being and that contingencies were in hand.
a large number of candidates.

2 Oct 2006 Letter received from DRS to Head of
Scotland OYce stating that “there is a
very high risk of failure if we proceed to
implement the changes you want [to
align parties and candidates] at this
stage. As indicated, if we are requested to
do so we would need from you an
indemnity against failure of the system”.

4 Oct 2006 Submission from Head of OYce,
appending letter from DRS. Submission
states that “I believe that we have
pressed DRS as hard as we can on this
issue [aligning parties and candidates]. I
also believe that we cannot countenance
a public indemnity [as requested by
DRS]”. Following this submission,
Ministers decide not to go ahead with
corresponding order design.



Processed: 13-05-2008 10:53:33 Page Layout: COENEW [E] PPSysB Job: 392173 Unit: PAG1

Ev 84 Scottish Affairs Committee: Evidence

Date Event Notes

16-17 Oct 2006 Further testing of e-counting by DRS on A total of 112,000 Scottish Parliamentary
behalf of Returning OYcers, including and local government ballot papers counted
bulk test of combined constituency and by e-counting machines in the presence of
regional ballot paper. representatives of thirty one local

authorities. The test was well received with
practical issues raised (such as the question
of a manual rummage of ballot boxes) being
taken forward by DRS and oYcials from
the Scottish Executive and the Scotland
OYce.

24 Oct 2006 First Minister reaYrms his support for a Phone call takes place in the light of the
combined paper with the regional list on decision not to press forward with the
the left and the constituency list on the corresponding order design.
right in phone call with Secretary of
State.

25 Oct 2006 Meeting between Secretary of State and Secretary of State confirms decision to use a
Parliamentary Under-Secretary. single ballot paper.

9 Nov 2006 E-counting project board further A3 ballot paper still being identified as the
discussed contingencies. main option.

22 Nov 2006 Scotland OYce press release announced
single ballot paper for Scottish
Parliament elections.

12 Dec 2006 E-counting project board meeting during A number of alternative contingency
which DRS say they are unable to arrangements are discussed by the board.
provide A3 ballot paper as a
contingency.

19 Jan 2007 Elections steering group meeting agrees
that a small group be set up to discuss
ballot paper contingencies, facilitated by
the Scotland OYce.

25 Jan 2007 Meeting held with key parties at oYcial Scotland OYce, Scottish Executive,
level to discuss contingency options. Electoral Commission and Edinburgh

Council Depute Returning OYcer attend.
Contingency options are agreed—all include
arrows above voting columns. Scotland
OYce oVer to pursue with DRS on behalf
of the group.

12 Feb 2007 DRS provide oYcials with proof copy of Followed up same day by Scotland OYce
contingency paper for up to 21 oYcials who query whether arrows can be
candidates, which is circulated to those re-inserted.
at the 25 January meeting. This has
arrows missing from instructions.

26 Feb 2007 DRS confirm not possible to reinsert Further discussion with project board
arrows without impacting on number of members.
candidates the paper would support.

Issue not referred to Ministers as the
contingency design was within the statutory
requirements and the decisions on whether
to use the contingency ballot paper and
whether to move to a manual count were
both the statutory responsibility of
Returning OYcers.

March-early User Acceptance Testing of contingency Every Returning OYcer in Scotland
April 2007 ballot papers and 32 e-counting user individually signs own User Agreement with

agreements signed by Scotland OYce DRS.
Head of Finance, Scottish Executive
Procurement Advisor, DRS and
individual Returning OYcers.

4 April 2007 E-counting project board meeting further Additional contingency paper to
discussed contingency arrangements. accommodate up to 24 candidates agreed

following early indication that candidates in
Lothian region would exceed the 21
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previously catered for. Each style of paper
(designed to accommodate up to 19, 21 or
24 candidates) successfully completed
testing.

11 April 2007 Nominations close: Lothians and Final decision taken by relevant Returning
Glasgow regions have more than 21 OYcers on whether to use contingency
candidates and choose to use the ballot paper discussed at E-Counting
contingency ballot paper in order to Project Board or to opt instead for a ballot
proceed with e-count. paper necessitating a manual count—an

option which was allowed under the
Scottish Parliament (Elections etc) Order
2007. Both Returning OYcers chose to use
the contingency paper.

Further supplementary evidence from the Scotland OYce

Publication of Sub-constituency Elections Data

You will recall that I wrote to you on this subject on 13 December, following your recommendation to
me on behalf of the Committee that the elections data held by the Scotland OYce should be published. I
had been intending, by now, to approve release of elections data from the 2007 Scottish Parliament elections
at a sub-constituency level. However, the Scotland OYce very recently received a letter from the Electoral
Commission setting out their strong legal objection to our release of the data. Our opinion is that we are
legally entitled to release the data and that it is in the public interest to do so.

However, while this legal uncertainty exists, I have decided that it would be inappropriate to proceed with
release of the data We intend resolving this uncertainty as quickly as possible and will update the Committee
on this matter in due course.

David Cairns MP
Minister of State, Scotland OYce

13 March 2008

Further supplementary evidence from the Scotland OYce

Experience of the Scottish Elections: Elections Steering Group

Thank you for your letter of 27 February intimating the Committee’s request for an additional
memorandum on the arrangements for decision making by the Elections Steering Group and its role and
operation in the run up to the 3 May elections.

I understand that the Committee was particularly interested in the terms of reference, meeting dates and
membership of the Steering Group and its sub-committees and I attach a memorandum which addresses
those points.

David Cairns MP
Minister of State, Scotland OYce

19 March 2008

UK Government Memorandum to the Scottish AVairs Committee’s Inquiry on “Experience of the Scottish
Elections”

1. The Government welcomes the Scottish AVairs Committee inquiry into the conduct of the 3 May 2007
Scottish Parliamentary elections. The Committee’s report on the conduct of the elections will be used to
inform the Scotland OYce’s consideration of the Government’s response to the Gould report. The
Committee has asked for information on the arrangements for decision making by the 2007 Elections
Steering Group.
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2007 Elections Steering Group

2. Following a recommendation by the Scottish Executive’s short life STV Working Group that there
should be an similar group to the oYcial level Joint Working Group, which was established to oversee the
preparations for the combined elections in 2003 and the European elections in 2004, on 30 November 2005
the Finance and Central Services Division of the Scottish Executive proposed that a 2007 Elections Working
Group chaired and supported by the Scottish Executive should be set up. The equivalent Group for the 2003
elections was chaired and supported by the Scotland OYce but given the importance of the practical
arrangements for the introduction of Single Transferable Vote (STV), including the probable use of
electronic counting, it was agreed that the Scottish Executive would take on this role.

3. The remit of the Group was to consider and oversee the technical and operational aspects of the
administration of and legislation for the elections. Membership was to be based on the membership of the
successful 2003 elections group and the following organisations were invited to nominate representatives:

— Scottish Executive;

— Scotland OYce;

— Electoral Commission;

— Scottish Parliament;

— Convention of Scottish Local Authorities (CoSLA);

— Society of Local Authority Returning OYcers (SOLAR);

— Association of Electoral Administrators (AEA);

— Society of Local Authority Chief Executives (SOLACE); and

— Scottish Assessors Association (SAA).

4. The first meeting of the 2007 Elections Steering Group was held on 23 February and the following
Terms of Reference were agreed:

— To consider and examine the legislative and administrative aspects of the Scottish Parliament and
Scottish Local Government Elections to be conducted in May 2007.

— To identify and agree, with regard to the respective statutory roles of the Scotland oYce, Scottish
Executive, the Electoral Commission, Returning OYcers, Electoral Registration OYcers and
Local Authorities, the tasks required to be completed to enable these elections.

— To oversee the management and completion of these tasks by delegating the implementation of
specific tasks to sub-groups and by providing technical advice and executive decisions as necessary.

It was also agreed that 5 sub-groups would be set up covering:

— legislation;

— voter awareness;

— training;

— forms; and

— achieving common electoral good practice across Scotland (including e-counting issues)

5. The 2007 Elections Steering Group subsequently met on the following dates:

— 23 February 2005;

— 17 May 2005;

— 13 September 2005;

— 15 December 2005;

— 12 April 2006;

— 5 July 2006;

— 23 August 2006;

— 6 October 2006;

— 11 December 2006;

— 19 January 2007;

— 22 February 2007;

— 18 April 2007; and

— 12 June 2007.

6. The Group received updates from each of the subgroups, where appropriate, at every meeting. Actions
flowing from the Steering Group discussions were allocated to specific organisations or the subgroups to
take forward and those decisions were recorded in the minutes of the meetings. Thereafter it was the
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responsibility of the individual organisations or sub-groups to take forward the necessary work and report
back to the Steering Group on progress as appropriate. The minutes of the Steering Group were made
available on the Scottish Executive website.

7. At the first meeting of the Steering Group, it was agreed that the Group would publish quarterly
newsletters on the work of the Steering Group and its sub-groups in order to keep interested parties
informed of significant issues. Newsletters were published as follows:

— Newsletter No 1—April 2005;

— Newsletter No 2—July 2005;

— Newsletter No 3—November 2005;

— Newsletter No 4—July 2006;

— Newsletter No 5—January 2007; and

— Newsletter No 6—March 2007.

8. Mr Gould met with the 2007 Elections Steering Group on 12 June 2007 to discuss the role of the
Steering Group in making recommendations and decisions. The Group took advantage of this meeting to
fully discuss their role in the 2007 elections planning process with Mr Gould.

Subgroups

9. The Steering Group agreed that additional professional expertise should be drawn into the Group’s
subgroups and so the membership of these groups, detailed below, includes organisations not represented
at the Steering Group itself. Details of meetings of the various sub-groups are attached at annex A.

Legislation

10. The purpose of this group was to consider the legislative tasks to be undertaken and the timetable for
this. The membership of this group was:

— Scottish Executive;

— Scotland OYce;

— SOLAR;

— Electoral Commission;

— Scottish Assessors Association;

— SOLACE; and

— Association of Electoral Administrators.

11. The meetings of this group were chaired by either the Scottish Executive or the Scotland OYce.

Voter awareness

12. The purpose of this group was to consider and plan publicity and voter education work. The Scotland
OYce was not a member of this group and does not have information on its membership and meetings.

Training

13. The purpose of this group was to consider the training and guidance materials for electoral
administrators and candidates. The membership of this group was:

— Electoral Commission;

— Scottish Executive;

— Scotland OYce;

— SOLACE;

— Scottish Assessors Association;

— SOLAR;

— Association of Electoral Administrators;

— Capability Scotland;

— RNIB Scotland; and

— Disability Rights Commission.

14. The meetings of this group were chaired by the Electoral Commission.
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Forms

15. The purpose of this group was to discuss best practice with regard to the preparation of both statutory
and non-statutory forms. The membership of this group was:

— Electoral Commission;

— Scottish Executive;

— Scotland OYce; and

— SOLAR.

The meetings of this group were chaired by the Electoral Commission.

Electoral practice/e-counting

16. From February 2005 to July 2006, this group met to discuss the planning and implementation of e-
counting for the May elections. From July 2006, its work was taken over by the E-counting Project Board,
who steered the e-counting project to its conclusion. The membership of the group pre-July 2006 was:

— Scottish Executive;

— Scotland OYce;

— Electoral Commission;

— SOLAR;

— SOLACE;

— Association of Electoral Administrators;

— DRS; and

— ERS.

17. The meetings of this group were chaired by the Scottish Executive.

Elections expenses

18. An additional subgroup on election expenses was created in September 2006 from a short-term
working group on this subject that had been convened by the Scotland OYce.

The purpose of this group was to consider the funding procedures, legislation and guidance for the
Scottish Parliament elections. The membership of this group was:

— Scotland OYce;

— Electoral Commission;

— Ministry of Justice;

— SOLACE;

— Association of Electoral Administrators; and

— SOLAR.

19. This group was chaired by the Scotland OYce.

Annex A

Meetings of the Legislation Sub-group

20 April 2005

13 January 2006

6 March 2006

9 August 2006

10 August 2006

1 September 2006

Meetings of the E-counting Sub-group

16 June 2005

10 October 2005

14 November 2005

25 January 2006
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22 March 2006

24 May 2006

Meetings of the Election Expenses Sub-group

21 August 2006

13 September 2006

24 October 2006

1 November 2006

5 December 2006

11 January 2007

12 March 2007

Meetings of the Training Sub-group

8 February 2006

27 September 2006

Meetings of the Forms Sub-group

19 January 2007

Meetings of the Voter Awareness Sub-group

The Scotland OYce was not a member of this sub-group and is therefore unable to confirm the dates of
the meetings for this sub-group.
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