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Seventh Special Report 

The Committee published its Ninth Report of Session 2007–08 on 19 July 2008. The 
response from the Department for Transport was received in the form of a memorandum 
dated 17 September 2008, and is published as an Appendix to this report. 

 

Appendix 

Introduction 

The Government welcomes the Committee’s report on the draft Marine Navigation Bill. 
The Committee’s analysis of the issues and its observations have helped inform our review 
of the draft Bill following the public consultation process that closed on 25 July. 

We welcome the Committee’s general support of the Government’s objectives and 
proposals in the draft Bill. We will make every effort to take account of valid concerns of 
the Committee and those who gave evidence. 

The Government intends to introduce the Bill when Parliamentary time allows in order 
that the ports industry, the General Lighthouse Authorities and others may take advantage 
of the opportunities that it provides for more efficient and safer operations. Where there is 
an earlier opportunity to introduce some of the measures by voluntary agreement or other 
means we will seek to do so. 

In the following paragraphs we set out the Committee’s recommendations and the 
Government’s response to them. 

Response to the recommendations 

General 

1. We welcome the opportunity to conduct pre-legislative scrutiny of this Bill in draft. 
We are pleased that the Government has taken account of our concerns about the 
timing of the publication of last year’s draft Local Transport Bill, publishing this Bill 
well in advance of the summer recess. (Paragraph 2) 

2. We welcome the undertaking from officials to identify more detailed criteria which 
we or our successor committee might use at the appropriate point in the future to 
formulate benchmarks for post-legislative scrutiny of any Act resulting from the draft 
Bill. Although it is important to reduce accidents, we acknowledge the difficulty in 
formulating precise outcome measures in relation to something as inherently 
unpredictable as marine accidents. We look forward to seeing a revised Impact 
Assessment when the Bill is presented. (Paragraph 7) 

3. We accept that the mortality figures provided in the Evidence Base are accurate 
overall, but they do not specify the accident figures for harbour authority waters. If the 
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Government is to conduct effective assessments of the need for, and effectiveness of, 
additional port safety measures, they must be based on a clear understanding of the 
scale of the problem and robust figures that will allow meaningful comparisons to be 
made over time. (Paragraph 9) 

The Government is grateful to the Committee for their constructive pre-legislative scrutiny 
of the draft Bill. A revised Impact Assessment will be prepared for the introduction of the 
Bill. Despite the difficulties, acknowledged by the Committee, in formulating outcome 
measures for unpredictable incidents such as accidents, the Government intends that this 
should focus on relevant, measurable parameters that should allow the impact of the 
legislation to be assessed once it has been put into practice. We will also explore whether 
improved data might be developed, for example to produce better time-based series of 
figures, without introducing undue burdens on industry. 

Voluntary or mandatory port safety standards? 

4. We are disappointed that the Government has failed to recognise the need for the 
Port Marine Safety Code to be made mandatory. Although we believe the powers in 
Clause 7, which would enable the Secretary of State to issue safety directions to ports, 
are a step in the right direction, we reiterate our 2007 recommendation that the Code 
be made mandatory, and that a safety inspectorate for ports be established. (Paragraph 
14) 

The Government continues to believe that it would not advance the cause of safety to make 
the Port Marine Safety Code (PMSC) mandatory in statute. We wish to ensure that the 
onus to manage harbours safely rests with the harbour authorities. We consider that 
adding further general legislative requirements on Harbour Authorities may detract from 
this approach.  

We believe that this approach is appropriate, generally accepted by the industry, and is 
working. All harbour authorities with significant marine activity have declared their 
compliance with the Code, and we believe that they accept the need to adhere to it in 
practice. And of course, to the extent that Part 1 of the Code summarises duties on harbour 
authorities, it is already mandatory. 

A Guide to Good Practice on Port Marine Operations provides support to the PMSC. 

A risk based process of verifying compliance with the PMSC has been developed by the 
Maritime and Coastguard Agency (MCA) to give assurance that the Code is applied 
consistently across ports with significant commercial marine activity. The Verification 
Visits by the MCA are already contributing to a more consistent interpretation of the Code 
and will continue to do so. The verification process focuses on safety management systems 
and assessment of port marine risks. MCA officers have access to senior ports personnel to 
discuss compliance issues and improvements. 

The ports involved have co-operated fully with the Verification Visits so far undertaken by 
the MCA, recognising that the process of PMSC verification is beneficial to their operation 
and to the industry itself. 
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We would emphasise that while we are confident as to the effectiveness of the Code, we are 
not complacent about it. We recognise that there have been changes since the introduction 
of the Code in 2000, and that there is a need to improve some elements of the Code. For 
example, a better description of the ‘Designated Person’ role is needed. The PMSC is a 
living document and we are already working with the industry on a project to refresh and 
improve the Code. 

In addition, the proposals in the draft Bill would introduce a power of direction by the 
Secretary of State, which would be used in those rare cases where it is evident that there has 
been a failure of the harbour authority’s management system that cannot be handled in 
other ways. This power would ensure that such cases can be dealt with effectively, backed 
with a criminal sanction as a last resort. Rather than introducing further regulation upon 
all harbour authorities, which is likely to be unnecessary for many or most of them, this 
approach allows targeted directions to be issued to those authorities where a serious safety 
risk has been identified and the authority has not responded to persuasion and 
consultation. As the Committee has noted, this is in accordance with the Government’s 
intention to direct its resources to the areas of port safety that most need enforcement 
action. The remainder of well-managed harbours can then be left to operate without 
intervention and in accordance with the Code. 

The Government continues to believe that a separate ports safety inspectorate is 
unnecessary. Compliance with the Code by harbour authorities has improved and 
continues to do so. The introduction of Verification Visits means we have a system for 
monitoring compliance is in place, with visits targeted on the basis of evidence from a wide 
range of sources, including Marine Accident Investigation Branch, MCA and General 
Lighthouse Authority reports. 

Pilotage 

Competent harbour authorities 

5. Clause 1 of the draft Bill is a modest but sensible measure which would make it easier 
to remove pilotage responsibilities from ports and harbours which no longer need 
them, primarily those which have long since abandoned any actual pilotage 
requirements. The Government must ensure that robust risk-assessments are carried 
out before any order is made under the provision, and be prepared to reinstate 
competent harbour authority status where necessary. (Paragraph 18) 

The proposed power in the draft Bill to make an order to remove Competent Harbour 
Authority (CHA) status from a harbour authority is subject to a requirement for 
consultation with the harbour authority and any other appropriate person. This would 
allow all the affected persons or organisations an opportunity to put their case to the 
person making the order. It should help to provide the data necessary for an appropriate 
risk assessment of the consequences of making the order. 

The Department for Transport will prepare guidance on the process that would need to be 
followed by those CHAs who wish to relinquish their pilotage powers, including the need 
for a risk assessment to be carried out by the CHA. The guidance will indicate timescales 
for consultation and provide information on the conduct of the risk assessment. The 
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Department believes that there will be up to thirteen CHAs who may wish to give careful 
consideration to removing their CHA status and a further seventeen might wish to do so in 
the medium term. 

As the Committee has noted, the clause includes a provision for amending or revoking an 
order should any new circumstances emerge that might necessitate this. 

Exemption certificates: grant 

6. We are extremely concerned at the proposal in Clause 4 to amend the provision for 
pilotage to extend the scope of who can hold a PEC. The proposed change would 
impose additional burdens on competent harbour authorities and make it harder to 
ensure that only appropriately qualified staff carried out pilotage. This could create 
unnecessary dangers. If it is necessary for the references to the Master or First Mate of a 
ship to be removed from the 1987 Act, we recommend that the reference to “bona fide” 
members of a ship’s crew be retained, for the avoidance of doubt. The Government 
should specify an appropriate rank or level of qualification for PEC-holders, following 
further consultation with the industry rather than leaving it to individual CHAs to 
assess each individual applicant’s relevant skills. (Paragraph 25) 

This proposal in the draft Bill generated the greatest concentration of comments in 
consultation, especially from individual pilots and their representative organisation. The 
Government believes that in many cases the concerns expressed were the result of a 
misunderstanding of the intentions behind proposing the change in the criteria for 
qualifying for a Pilotage Exemption Certificate (PEC). 

The current position is that a PEC may be issued to any bona fide master or first mate of a 
vessel who satisfies the issuing Competent Harbour Authority that he has the necessary 
skill, experience and local knowledge to navigate the permitted vessel safely within the 
harbour. No master or first mate will have that skill, experience and local knowledge for 
every harbour. Many do not visit any harbour frequently enough to build up the necessary 
knowledge base to satisfy the qualifications for a PEC anywhere. Conversely, on some 
vessels, which visit the same harbour very frequently, there may be more than two officers 
who have the opportunity to build up such experience with suitable training and 
supervision. 

The Government believes that as the characteristics of every harbour are different, it is 
right that each Competent Harbour Authority should have the responsibility and duty to 
decide whether pilotage is compulsory within all or some of the waters for which they have 
jurisdiction and the requirements for holding a PEC. Those requirements may relate, for 
example, to the length of the applicant’s experience on particular types of ships, the 
applicant’s ability to command and navigate the vessels, and the number of acts of pilotage, 
in varying conditions, that must have been completed satisfactorily in the presence of a 
qualified pilot or PEC holder. It may be that only one or two officers of a ship ever meet 
those criteria but where there are others, the Government considers that it is both unfair to 
the individuals to deprive them of the opportunity to develop their careers and 
unnecessarily burdensome to the operators of the ship to set an arbitrary limit of two 
officers. We also consider there are potential safety benefits from having more suitably 
qualified, experienced and certificated officers available for duty on a ship. 
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The Government nevertheless understands the concerns have been expressed about the 
proposed change. We will therefore discuss further with the relevant parties the 
Committee’s suggestion of amending the proposed wording to ensure that PECs may only 
be issued to someone who is a bona fide member of the ship’s crew and whether it would 
be appropriate to specify a rank or an officer’s certificate of competency in setting out who 
may qualify for a PEC, without compromising the greater flexibility that is the aim of the 
measure. 

Exemption certificates: suspension and revocation 

7. We agree with the provision in Clause 5, enabling harbour authorities to suspend or 
revoke PECs where a PEC holder is temporarily or permanently incapable. Piloting a 
ship is safety-critical work and it is right that the relevant authority should be able 
immediately to stop somebody who appears to be incapable from doing so. It is also 
right that a person who has had his PEC wrongly suspended should be eligible for 
compensation. (Paragraph 28) 

The Committee’s support for this measure is welcomed. We recognise that concerns have 
been expressed during consultation that PEC holders might be unjustly penalised, and we 
envisage providing guidance for harbour authorities to help them to exercise this power 
fairly and accountably so as to allay those concerns. 

National occupational standards 

8. We accept that there is significant variation in the skills and experience required of 
harbour masters and pilots, because of the wide variation in the circumstances at 
different ports. It would be absurd, for example, to argue that the Harbour Master of a 
small harbour such as Chichester requires the same skills that would be necessary to 
manage a large port such as Felixstowe or Liverpool. But this does not preclude the 
establishment of a national set of essential competencies, and the draft Bill provides for 
qualification regulations to make different provision for different types of harbour. We 
welcome the draft Bill’s provisions introducing national, mandatory standards of 
competence for pilots and harbour masters. We recommend that the new powers be 
exercised with sensitivity to the vast diversity of ports and harbours in the UK, should 
these provisions be implemented. (Paragraph 33) 

9. We regret that the Government has no current plans to implement clauses 2, 8 and 
17, making occupational standards mandatory, unless Harbour Authorities continue to 
fail to implement existing voluntary standards. Professional standards in safety-critical 
professions such as harbour masters and marine pilots should never be voluntary, and 
we therefore recommend that the Government implement these provisions as soon as 
possible after the draft Bill reaches the statute book. (Paragraph 35) 

The Government is committed to its aim of ensuring that occupational standards for pilots 
and harbour masters are agreed and in use throughout the industry as soon as possible. 
Discussions with the industry are continuing with the aim of reaching such a position by 
mutual agreement without avoidable delay. In this we will encourage the industry to secure 
the full commitment of all the parties to adopt the standards. This approach is likely to be 
the quickest, and most flexible, route towards achieving the aim of adoption of common 
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national standards of competence. Nevertheless we want to retain the option of 
compulsory standards as a backstop and the Government would expect to use the 
provision if the mutually agreed approach fails. 

Harbour authorities 

Directions by harbour authority 

10. We support the provision in Clause 6 for harbour authorities to be able to issue 
general directions. However, we see no reason why this power cannot be extended to all 
competent harbour authorities, creating a uniformity of powers and avoiding 
bureaucracy. (Paragraph 39) 

The Government welcomes the Committee's support for the principle of this measure and 
accepts that we should consider further whether there is merit in a uniform power applying 
to all Competent Harbour Authorities (CHAs).  

Closure orders 

11. We accept the need occasionally to close a harbour which is no longer used, and 
agree with the powers conferred on the Secretary of State by Clause 9 of the draft Bill. It 
is important that this power is exercised with caution, allowing the closure of a port 
only where it is genuinely no longer needed, and where there is no prospect of a revival. 
The Secretary of State must consult potential users of a port before agreeing to its 
closure. (Paragraph 42) 

The Government welcomes the Committee’s support for this measure. The Harbours Act 
procedures under which a closure order would be made, already include provisions for 
consultation to take place. There is, additionally, a requirement in the draft Bill for the 
Secretary of State to publish guidance about the circumstances in which a closure order 
may be made. There is no intention to approve a closure order where the harbour 
genuinely remains viable. 

General and Local Lighthouse Authorities 

Information and control 

12. The lack of any penalty or sanction for failing to comply with the General 
Lighthouse Authorities’ inspection and enforcement regime is an anomaly in the 
Merchant Shipping Act. We welcome the proposals in the draft Bill to create new 
criminal penalties for those who refuse to co-operate with GLA inspections, or fail to 
follow directions about the deployment of navigational aids. (Paragraph 46) 

13. Restricting criminal liability for failure to comply with an inspection or a direction 
to local lighthouse authorities has the potential to make the provision both unjust and 
ineffective. Nor is there anything to be gained by providing for a chain of costly legal 
actions in which the GLA pursues the local lighthouse authority, which in turn pursues 
a recalcitrant third party. We recommend that the Bill be amended so as to provide for 
the GLAs’ inspection and control powers under sections 198 and 199 of the Merchant 
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Shipping Act 1995 to apply to all providers of aids to navigation in their areas. 
Criminal liability for failure to comply with the inspection and enforcement regime 
should be extended accordingly. (Paragraph 48) 

14. An ongoing daily fine for failing to remedy a fault when ordered to do so by a 
General Lighthouse Authority would in our view provide a more compelling incentive 
for responsible parties to ensure that deficiencies in the provision of aids to navigation 
are remedied quickly. It might not be appropriate in every case, but we recommend 
that the Bill be amended so as to give the court this option in the most serious cases. 
(Paragraph 50) 

The Government welcomes the Committee’s support for improving the GLAs’ powers of 
direction and the proposals for enforcement of those powers. The Government also accepts 
that, in the light of evidence from the GLAs about the problems encountered in inspecting 
aids to navigation, there is in principle a case to extend the GLAs’ powers to require the 
provision of information, inspect and enforce to cover third party providers of aids to 
navigation. We will therefore be consulting further with the relevant parties with a view to 
assessing how this might be achieved in the Bill. 

It is intended that enforcement would only be used in those cases where the Authority had 
been given reasonable opportunity to deploy or repair the aids to navigation, or to make 
representations to the GLAs. The Government therefore agrees with the Committee’s view 
that whilst in most cases the proposed penalties are adequate, access to daily fines could be 
appropriate, especially in the most serious circumstances when the likelihood of a 
dangerous incident was very high and the consequences of such an incident might result in 
a major threat to life, property or the environment. We will therefore review the possibility 
of incorporating daily fines in the Bill for introduction. 

Areas 

15. We welcome the clarification of the territorial extent of the General Lighthouse 
Authorities’ operations offered in Clause 12. The GLAs carry out vital work for the 
safety of shipping in the UK’s territorial waters and beyond. No legal uncertainty which 
could in principle jeopardise their ability to carry out essential operations beyond the 
12-mile limit should be allowed to persist. The Government is right to include this 
provision in the Bill. (Paragraph 54) 

The Government welcomes the Committee’s support for this measure. 

Commercial activities 

16. We welcome the provisions in Clause 13 of the Bill, which will allow the General 
Lighthouse Authorities to make more effective use of their spare capacity, including the 
very considerable expertise of their staff. The requirement for the Secretary of State to 
approve any new commercial ventures is, in our view, an appropriate safeguard which 
appears to have worked well since 1997. It will be important to ensure that robust 
accounting arrangements remain in place so that the GLAs can demonstrate beyond 
doubt that their commercial activities are subsidising the General Lighthouse Fund, 
and not vice versa. (Paragraph 57) 
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The Government agrees with the Committee that the existing safeguards against any 
commercial activities becoming a drain on the GLF should be adequate for any likely 
expansion of such activities. The present arrangements for approving and accounting for 
commercial contracts by the GLAs will continue, ensuring that each activity is carefully 
scrutinised and does not interfere or conflict with statutory duties. 

General Lighthouse Fund: pensions 

17. We are not persuaded that there is any compelling or urgent need to create a new 
pension scheme for the General Lighthouse Authorities. The obvious attraction of 
doing so, in the very long run, is that it would remove ongoing pension liabilities from 
the General Lighthouse Fund and protect against the possibility of a situation in which 
light dues were being collected for the sole purpose of meeting the GLF’s pension 
commitments. But this would be at the expense of a significantly worse deal for new 
GLA staff. There may be benefits to taking the statutory power to create a new, funded 
pension scheme now, before any potential problems do arise, but we would not expect 
them to be exercised unless a more pressing need to do so arises. We further 
recommend that a statutory duty to consult interested parties before the power is 
exercised be included on the face of the Bill. (Paragraph 66) 

18. We welcome the proposal to ring-fence the pensions element of the General 
Lighthouse Fund. Though there is no threat to employees’ pension contributions at the 
moment, nor any foreseeable threat in the future, it is a matter of principle that they 
should be protected in this way. (Paragraph 67) 

19. It is sensible to use the opportunity presented by this Bill to regularise the practice 
of the General Lighthouse Fund making employer’s contributions to the Merchant 
Navy Officers’ Pension Fund. However, as we have already noted, we do not see any 
compelling case for extending the use of this power beyond clarifying the legality of this 
specific, long-established practice. (Paragraph 69) 

The Government welcomes the Committee’s support for taking a power allowing the 
creation of a new, funded pension scheme for new GLA staff. We also accept the need for 
full consultation before such a power were exercised and are happy to confirm this by 
including a specific duty to consult on the face of the Bill. 

Wrecks 

International Convention on the Removal of Wrecks 

20. We welcome the International Convention on the Removal of Wrecks and support 
the UK’s ratification of it and the provisions for its implementation contained in the 
draft Bill. The Government should do what it can to encourage other States to sign the 
Convention in order that it might be brought into force as soon as possible. (Paragraph 
73) 

The Government is pleased that the Committee agrees that the ICRW is an important and 
overdue convention. Once the United Kingdom has ratified the Convention we shall 
encourage other States to sign the Convention to bring it into force as soon as possible. 
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21. The proposed powers for the Secretary of State to direct authorities to locate, mark 
and remove wrecks appear to be necessary in order that these activities are undertaken 
on behalf of the State, as required by the Wreck Removal Convention. These new 
powers for the Secretary of State to direct General Lighthouse Authorities to deal with 
wrecks should not be used in circumstances where the removal of the wreck would 
previously have been carried out by SOSREP or some other agency. If authorities are 
not properly equipped to remove large wrecks, for example, they should not be directed 
to do so if this would simply require them to contract a third party to undertake the 
work. (Paragraph 78) 

The proposed powers for the Secretary of State to direct authorities to locate, mark and 
remove wrecks are, as the Committee notes, necessary to allow these activities to be 
undertaken on behalf of the State, as required by the Wreck Removal Convention. These 
powers are generally in line with the existing powers of direction for the Secretary of States’ 
Representative (SOSREP) in relation to maritime accidents under Schedule 3A to the 
Merchant Shipping Act (inserted by the 2003 Marine Safety Act). In exercising these 
powers SOSREP would be expected to have due regard to the capabilities of the directed 
authorities and the Government fully accepts that there would be no purpose in directing 
authorities to undertake tasks for which they did not have the capability or experience. 

22. It is crucial that, through discussion with the authorities, the Government ensures 
that their existing ability to mark wrecks quickly is not compromised by confusion over 
where responsibility for decisions lies. There must be no doubt that a General 
Lighthouse Authority or other responsible body, may continue to deal with wrecks 
which it believes constitute a hazard to navigation, whether or not they are directed to 
do so by the Secretary of State. (Paragraph 79) 

We continue to engage in dialogue with authorities to ensure their existing powers to mark 
and locate wrecks are not affected by the new powers under the draft Bill. Prior to entry 
into force of the Convention we propose to agree a Memorandum of Understanding with 
the GLAs to ensure parties are aware of their roles and responsibilities and to ensure that 
wrecks are located and marked as soon as possible, whether the wreck is a hazard under the 
Convention or not. We have no intention of amending the powers currently exercised by 
the GLAs or other responsible bodies to deal with wrecks which are not hazards for the 
purposes of the Convention but which they consider to be obstructions or dangers to 
navigation. The authorities will be able to continue to deal with these under current 
arrangements and under current procedures for claiming reimbursement. 

Effect on General Lighthouse Fund 

23. If more ships are insured against the costs of dealing with wrecks, then the risk of 
such costs eventually being met by the General Lighthouse Fund will fall. However, if 
the General Lighthouse Authorities were to be directed, under new powers in the Bill, 
to undertake activities other than those which they would have undertaken in the past, 
there is a possibility that the liability of the General Lighthouse Fund for unrecoverable 
costs could increase. This legislation should not be used by the Government to transfer 
further the financial risk resulting from uninsured ships to other shippers through the 
General Lighthouse Fund. (Paragraph 82) 
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As is made clear in the response to Recommendation 21, the Government does not 
envisage that the new power in relation to the General Lighthouse Authorities would lead 
to their being directed to do things for which they have no capability or experience. 
However use of the power would ensure that where appropriate the GLA is clearly acting 
on behalf of the State as required by the Wreck Removal Convention, which is the key to 
cost recovery. In addition, it would expect that the costs for all authorities of dealing with 
wrecks should fall as a result of the entry into force of the ICRW as in virtually all instances 
the UK, as Affected State, and its authorities will be able to reclaim costs against the 
insurer. 

Marking wrecks 

24. We welcome the provision for the electronic marking of wrecks in the Bill. This is a 
sensible move which will allow those who are responsible for dealing with wrecks to 
respond more quickly by taking advantage of modern technology. However, electronic 
marking should not be used as a substitute for physical marking where the latter is 
required. (Paragraph 85) 

The Committee’s support for this measure is helpful and the Government considers that by 
increasing the range of tools available to the authorities to mark hazards, safety can only be 
enhanced. The GLAs are developing the means of providing this electronic marking in 
conjunction with broadcast radio-navigation warnings supported by Notices to Mariners. 
Wrecks would continue to be marked by traditional aids to navigation, as soon as a vessel 
is able to deploy them. 

There is no question of using a lower standard of marking and the authorities would 
always carry out an appropriate assessment of each situation to ensure that marks, whether 
electronic or physical, are suitable and that they are deployed without any undue delay. We 
will further consider whether the guidance on marking of wrecks contained in the Port 
Marine Safety Code is sufficient to ensure consistency in the marking of wrecks across all 
authorities holding this responsibility. 
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