
 

HC 5-i  
Published on 2 December 2009 

by authority of the House of Commons 
London: The Stationery Office Limited 

£0.00   

House of Commons 

European Scrutiny Committee 

First Report of Session 
2009–10  
Documents considered by the Committee on 19 November 
2009, including the following recommendations for debate: 

Financial services 

Report, together with formal minutes  

Ordered by The House of Commons 
to be printed 19 November 2009  
 



 

 

Notes 

Numbering of documents 

Three separate numbering systems are used in this Report for European Union documents: 

 

Numbers in brackets are the Committee’s own reference numbers. 

 

Numbers in the form “5467/05” are Council of Ministers reference numbers. This system is also used by UK 

Government Departments, by the House of Commons Vote Office and for proceedings in the House. 

 

Numbers preceded by the letters COM or SEC are Commission reference numbers. 

 

Where only a Committee number is given, this usually indicates that no official text is available and the 

Government has submitted an “unnumbered Explanatory Memorandum” discussing what is likely to be included 

in the document or covering an unofficial text. 

Abbreviations used in the headnotes and footnotes 

EC (in “Legal base”) Treaty establishing the European Community 

EM Explanatory Memorandum (submitted by the Government to the Committee) 

EP European Parliament 

EU (in “Legal base”) Treaty on European Union 

GAERC General Affairs and External Relations Council 

JHA Justice and Home Affairs 

OJ Official Journal of the European Communities 

QMV Qualified majority voting 

RIA Regulatory Impact Assessment 

SEM Supplementary Explanatory Memorandum 

Euros 

Where figures in euros have been converted to pounds sterling, this is normally at the market rate for the last 

working day of the previous month. 

Further information 

Documents recommended by the Committee for debate, together with the times of forthcoming debates (where 

known), are listed in the European Union Documents list, which is in the House of Commons Vote Bundle on 

Mondays and is also available on the parliamentary website. Documents awaiting consideration by the 

Committee are listed in “Remaining Business”: www.parliament.uk/escom. The website also contains the 

Committee’s Reports. 

 

Letters sent by Ministers to the Committee about documents are available for the public to inspect; anyone 

wishing to do so should contact the staff of the Committee (“Contacts” below). 

Staff 

The staff of the Committee are Alistair Doherty (Clerk), Laura Dance (Second Clerk), David Griffiths (Clerk 

Adviser), Terry Byrne (Clerk Adviser), Sir Edward Osmotherly (Clerk Adviser), Peter Harborne (Clerk Adviser), Paul 

Hardy (Legal Adviser) (Counsel for European Legislation), Dr Gunnar Beck (Assistant Legal Adviser), Hannah Lamb 

(Senior Committee Assistant), Allen Mitchell (Committee Assistant), Mrs Keely Bishop (Committee Assistant), Dory 

Royle (Committee Assistant), Karuna Bowry (Committee Support Assistant), and Paula Saunderson (Office Support 

Assistant). 

Contacts 

All correspondence should be addressed to the Clerk of the European Scrutiny Committee, House of Commons, 7 

Millbank, London SW1P 3JA. The telephone number for general enquiries is (020) 7219 3292/5465. The 

Committee’s email address is escom@parliament.uk 



 

 

 

Contents 

Report Page 

Documents for debate 

1 HMT (31088) Financial services 3 

2 HMT (30950) (30951) (30952) (30953) (30954) (30955) (30956) (30957) 
Financial services 8 

Documents not cleared 

3 HO (31046) Procedures for granting and withdrawing asylum 10 

4 HO (31043) Qualification and status of refugees 16 

Documents cleared 

5 BIS (30873) Parental leave 20 

6 BIS (31064) Intellectual Property 24 

7 DEFRA (29838) School fruit scheme 30 

8 DEFRA (31026) Integrated Maritime Policy: developing the international 
dimension 32 

9 DFID (29973) (29979) Interim Economic Partnership Agreement 
between the European Community and its Member States and 
the South African Development Community States 37 

10 DFT (29724) Labour standards in the fishing sector 44 

11 DFT (30468) Moveable assets 47 

12 DFT (30993) Urban mobility 51 

Annex 55 

13 DFT (31027) Maritime policy 56 

14 FCO (31103) EU and Kosovo 61 

15 FCO (31122) European Union Police Mission in Bosnia and 
Herzegovina 65 

16 FSA (31098) Marketing of products containing genetically modified 
maize 72 

17 HMT (30419) Taxation 74 

18 HMT (30860) Draft Budget 2010 78 



2    European Scrutiny Committee, 1st Report, Session 2009–10 

 

19 HMT (30664) Statistics 81 

Annex 85 

20 HMT (30966) Financial services 86 

21 HMT (31042) Public finances 89 

22 HMT (31055) Financial services 93 

Documents not raising questions of sufficient legal or political importance to 
warrant a substantive report to the House 

23 List of documents 99 

 

Formal minutes 102 

Standing order and membership 103 
 
 
 



European Scrutiny Committee, 1st Report, Session 2009–10    3 
 

 

1  Financial services 

(31088) 
15093/09 
COM(09) 576 

Draft Directive amending Directives 1998/26/EC, 2002/87/EC, 
2003/6/EC, 2003/41/EC, 2003/71/EC, 2004/39/EC, 2004/109 EC, 
2005/60/EC, 2006/48/EC, 2006/49/EC and 2009/65/EC in respect of 
the powers of the European Banking Authority, the European 
Insurance and Occupational Pensions Authority and the European 
Securities and Markets Authority 

 
Legal base Articles 44, 47(2), 55 and 95 EC; co-decision; QMV 
Document originated 26 October 2009 
Deposited in Parliament 6 November 2009 
Department HM Treasury 
Basis of consideration EM of 10 November 2009 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision For debate on the Floor of the House, together with 

draft legislation to establish a European Systemic Risk 
Board and European Supervisory Authorities, already 
recommended for debate 

Background 

1.1 In September 2009 the Commission proposed draft legislation to establish a European 
Systemic Risk Board and three European Supervisory Authorities — a European Banking 
Authority, a European Insurance and Occupational Pensions Authority and a European 
Securities and Markets Authority. Amongst the documents about this was a Commission 
staff working document on possible amendments to financial services legislation outlining 
potential areas where existing legislation might need to be changed in light of the new 
supervisory architecture. Earlier this month we recommended all the documents about the 
proposed legislative package for debate on the Floor of the House.1 

The document 

1.2 The Commission has now proposed this draft Directive to amend ten financial services 
Directives which it says covers specific amendments necessary to enable the European 
Supervisory Authorities to fulfil their roles and tasks. The Commission says that it will 
propose similar legislation to amend the Solvency II Directive, once the revised Directive is 
finalised.2 

 
1 (30950)-(30957) 13645/09, 13648/09, 13652/09–13654/09 , 13656/09-13658/09: see HC 19–xxviii (2008–09), chapter 6 

(21 October 2009) and HC 19–xxx (2008–09), chapter 2 (4 November 2009). 

2 (29503) 6996/08: see HC 16–xxi (2007–08), chapter 6 (14 May 2008), HC 16–xxiv (2007–08), chapter 1 (18 June 2008), 
HC 16–xxvii (2007–08), chapter 18 (16 July 2008) and HC 16–xxxv (2007–08), chapter 1 (12 November 2008) and Stg 
Co Debs, European Committee, 14 July 2008, cols. 3–18. 
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1.3 The draft Directive would amend: 

• The Settlement Finality Directive, Directive 1998/26/EC; 

• The Financial Conglomerates Directive, Directive 2002/87/EC; 

• The Market Abuse Directive, Directive 2003/6/EC; 

• The Institutions for Occupational Retirement Pensions Directive, Directive 
2003/41/EC; 

• The Prospectus Directive, Directive 2003/71/EC; 

• The Markets in Financial Institutions Directive, Directive 2004/39/EC; 

• The Transparency Directive, Directive 2004/109/EC; 

• The Anti Money-Laundering Directive, Directive 2005/60/EC; 

• The Capital Requirements Directive, Directives 2006/48/EC and 2006/49/EC; and 

• The Undertakings for Collective Investments in Transferable Securities Directive, 
Directive 2009/65/EC. 

1.4 The draft Directive sets out in detail the scope for the proposed European Supervisory 
Authorities to exercise their powers for ensuring a more harmonised set of financial rules 
through possibly developing draft technical standards, settling disagreements between 
national supervisors and facilitating sharing of micro-prudential information. The 
Authorities would take over all the functions of the existing Lamfalussy Level 3 
Committees3 and would have certain additional competences, including: 

• developing proposals for technical standards; 

• resolving cases of disagreement between national supervisors;  

• contributing to ensuring consistent application of technical Community rules 
(including through peer reviews);  

• a coordination role in emergency situations; and 

 
3 The present Lamfalussy process is a four-level approach to regulation of the European financial services industry. At 

the first level the European Parliament and Council adopt legislation, setting framework principles and the 
Commission’s implementing powers, on the basis of Commission proposals on which it is advised by sector-specific 
committees of high-level representatives of Members States chaired by the Commission. At the second level sector-
specific committees of national regulators prepare and advise on implementing measures to be adopted by the 
Commission. At this level the committees of high-level representatives perform a “comitology” role (comitology 
procedures regulate exercise by the Commission of implementing powers conferred on it by the Council and the 
European Parliament and are essentially intended for detailed measures to implement Community legislation) of 
voting on the Commission’s implementing measures before their adoption. At the third level the committees of 
national regulators work on strengthening co-ordination of regulation, for instance by establishing common 
interpretations of legislation and peer group review of regulatory practice. At the fourth level the Commission 
strengthens compliance with and enforcement of EU rules. The third level committees are the Committee of 
European Banking Supervisors, the Committee of European Securities Regulators and the Committee of European 
Insurance and Occupational Pensions Supervisors. 
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• for the European Securities and Markets Authority alone, direct supervisory 
powers over Credit Rating Agencies.4 

The areas in which amendments are proposed fall broadly into three categories: 

• definition of the areas in which the Authorities would be able to propose technical 
standards as an additional tool for supervisory convergence and with a view to 
developing a single rule book; 

• incorporation of the possibility for the Authorities to settle disagreements between 
national supervisors; and  

• general amendments which are necessary for the Directives to operate in the 
context of new Authorities.  

1.5 On technical standards a provision in each of the draft Regulations to establish the 
European Supervisory Authorities currently says that they “may develop technical 
standards in the areas specifically set out in…legislation…” and that these technical 
standards shall: 

• be “genuinely technical, where the development of standards is best left to 
supervisory experts. They are areas which do not involve policy decisions”; 

• “relate to practical issues like procedural approaches to information exchange 
which could enhance cooperation between supervisory authorities, and which are 
of a direct concern to the authorities involved. These areas should only include 
such issues where a common approach or predictability would be of benefit to all 
concerned”; and 

• be developed only “where detailed, technical and consistent rules are needed for 
financial stability, depositor, policy holder and investor protection, to ensure 
market efficiency and integrity or to strengthen the single market have been 
selected”. 

The Commission gives three examples of where technical standards might be developed: 

• areas where detailed methodological or quantitative standards are required to 
ensure consistent application of certain rules and where there is generally less need 
for supervisory judgement; 

• areas that would benefit from a uniform approach to reporting or disclosure, for 
example in facilitating work towards a uniform reporting format in banking by 
2012; and 

• areas where supervisors would benefit from a consistent approach to cooperation 
processes including in terms of supervisory risk assessment and information 
sharing, for example in situations where host supervisors of branches would benefit 
from a consistent minimum set of information from home supervisors. 

 
4 Amendments will also be required to the Credit Rating Agency Regulation. 
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1.6 On the potential to settle disagreements between national supervisors a provision in 
each of the draft Regulations to establish the European Supervisory Authorities provides 
that they would be able to settle disagreements between supervisors in an area which 
“requires cooperation, coordination or joint decision making by competent authorities 
from more than one Member State”. The draft Directive therefore has amendments to the 
sectoral Directives in areas where there is already some form of non-binding mediation 
process possible, or where there are time limits for joint decisions to be taken by one or 
more supervisors, to enable the Authorities to fulfil this role. 

1.7 The general amendments in the draft Directive are those deemed necessary for the 
sectoral legislation to operate in the context of the new Authorities for example, replacing 
references to the Level 3 committees with references to the Authorities and ensuring the 
appropriate gateways for the exchange of information are present. 

1.8 The Commission published an impact assessment alongside the legislative package to 
establish the three new European Supervisory Authorities and give them their rulemaking 
and other powers. This assessment analysed the options for appropriate powers for the 
Authorities to work towards achieving a single set of harmonised rules. It concluded that 
this capacity should be limited to those areas to be defined in this draft Directive and 
identified such potential areas. It also concluded that in developing the draft technical 
standards the Authorities should undertake appropriate analysis of potential related costs 
and benefits and consult stakeholders before submitting them to the Commission.5 

The Government’s view 

1.9 The Financial Services Secretary to the Treasury (Lord Myners) says that, in line with 
the June 2009 European Council agreement,6 the Government: 

• supports the proposed European Supervisory Authorities having a strong technical 
standard setting and rulemaking role, to improve the quality and consistency of 
Community regulation; 

• supports the ability of the Authorities to help settle disagreements between home 
and host supervisors, which should improve the consistency of supervision and 
enhance financial stability in the Community; and 

• agrees that Credit Rating Agencies should be supervised by the European Securities 
and Markets Authority. 

1.10 The Minister comments further the Government will: 

• work to ensure that the amendments proposed in the draft Directive do not exceed 
the scope set out in the Commission’s supervision proposals; 

• work to ensure that, given negotiations on this proposed Directive are taking place 
alongside those on the draft Regulations to establish the European Supervisory 

 
5 (30955) 13656/09 (30956) 13657/09: op. cit. 

6 See http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/108622.pdf, paragraphs 19–22. 
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Authorities, any changes made to those proposed Regulations are also reflected in 
the draft Directive; and 

• continue to discuss strengthening of financial regulation and supervision in the 
Community with UK industry and stakeholders, the Financial Services Authority 
and the Bank of England.  

Conclusion 

1.11 This draft Directive is an important supplement to the draft legislation to establish 
a new supervisory architecture for the Community, which is currently under 
negotiation and which we have recommended for debate on the Floor of the House. We 
now recommend that this document should be debated with the earlier documents. 

1.12 We suggest that in the debate Members might wish to examine the Government’s 
efforts to ensure that the amendments proposed in the draft Directive do not exceed the 
scope set out in the Commission’s supervision proposals and that any changes to the 
draft Regulations to establish the European Supervisory Authorities are also reflected 
in the draft Directive. It will be particularly important that changes made as a 
consequence of the legal constraints we raised in our Report last week are reflected in 
the draft Directive. 

1.13 As we have emphasised with the draft Regulations, legislation of this nature should 
not be adopted hastily and without proper consideration. We fear that provisions could 
be enacted that are inadequate, counterproductive or inoperable. So we suggest, 
additionally, that Members might wish to examine whether the Government is satisfied 
that the detailed amendments to the ten financial services Directives are being fully and 
properly considered. 
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2  Financial services 

(a) 
(30950) 
13648/09 
COM(09) 499 
 
(b) 
(30951) 
13645/09 
COM(09) 500 
 
(c) 
(30952) 
13652/09 
COM(09) 501 
 
(d) 
(30953) 
13653/09 
COM(09) 502 
 
(e) 
(30954) 
13654/09 
COM(09) 503 
 
(f) 
(30955) 
13656/09 
SEC(09) 1233 
 
 
 
 
(g) 
(30956) 
13657/09 
SEC(09) 1234 
 
 
 
 
 
 
 
 
(h) 
(30957) 
13658/09 
SEC(09) 1235 

 
Draft Regulation on Community macro prudential oversight of the 
financial system and establishing a European Systemic Risk Board 
 
 
 
Draft Council Decision entrusting the European Central Bank with 
specific tasks concerning the functioning of the European Systemic 
Risk Board 
 
 
Draft Regulation establishing a European Banking Authority 
 
 
 
 
Draft Regulation establishing a European Insurance and 
Occupational Pensions Authority 
 
 
 
Draft Regulation establishing a European Securities and Markets 
Authority 
 
 
 
Commission Staff Working Document: accompanying document to 
the draft Regulation establishing a European Banking Authority, 
the draft Regulation establishing a European Insurance and 
Occupational Pensions Authority and the draft Regulation 
establishing a European Securities and Markets Authority: Possible 
amendments to financial Services legislation 
 
 
Commission Staff Working Document: accompanying document to 
the draft Regulation on Community macro prudential oversight of 
the financial system and establishing a European System Risk Board, 
the draft Council Decision entrusting the European Central Bank 
with specific tasks concerning the functioning of the European 
Systemic Risk Board, the draft Regulation establishing a European 
Banking Authority, the draft Regulation establishing a European 
Insurance and Occupational Pensions Authority and the draft 
Regulation establishing a European Securities and Markets 
Authority: Impact Assessment 
 
 
Commission Staff Working Document: summary of the impact 
assessment 
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Legal base (a) and (c)-(e) Article 95 EC; co-decision; QMV 

(b) Article 105(6); assent; unanimity 
(f)-(h) — 

Department HM Treasury 
Basis of consideration Treasury Committee Opinion of 11 November 2009 
Previous Committee Report HC 19–xxviii (2008–09), chapter 6 (21 October 2009) 

and HC 19–xxx (2008–090, chapter 2 (4 November 
2009) 

To be discussed in Council 2 December 2009 (ECOFIN Council) and 10–11 
December 2009 (European Council) 

Committee’s assessment Politically and legally important 
Committee’s decision For debate on the Floor of the House (Decision 

reported 4 November 2009) 

Background 

2.1 In September 2009 the Commission published these proposals for a system of 
Community regulation and supervision of financial services. When we first considered the 
documents, on 21 October 2009, we asked the Treasury Committee for an Opinion on the 
proposals. When we considered the matter again, on 4 November 2009, we recommended 
the documents should be debated on the Floor of the House before the ECOFIN Council of 
2 December 2009, but only once the Treasury Committee’s Opinion became available.7  

The Treasury Committee’s Opinion 

2.2 On 20 October 2009 the Treasury Committee launched an urgent inquiry into the 
Commission’s proposals. On 11 November 2009 the Committee adopted the Opinion we 
had requested, in the form of an interim report of its inquiry.8 

Conclusion 

2.3 We are grateful to the Treasury Committee for its very speedy response to our 
request for an Opinion on these documents. We note that the Committee had similar 
concerns to ours about the proposals, both in relation to the substance and to the haste 
with which the proposals are being negotiated. The Committee has been able to 
examine the issues in greater depth than we could and we are sure that Members will 
find the Opinion of great use in the debate we have recommended. 

 
7 See headnote. 

8 Treasury Committee, Sixteenth Report of Session 2008–09, The Committee’s Opinion on proposals for European 
financial supervision, HC 1088. 
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3  Procedures for granting and withdrawing asylum 

(31046) 
14959/09 
COM(09) 554 
 
+ ADD 1 
 
 
+ADDs 2–4 

Draft Directive on minimum standards for Member States’ 
procedures for granting and withdrawing international protection 
(recast) 
 
Commission staff working paper: article by article explanation of 
the draft Directive 
 
Commission staff working paper: impact assessment and summary 
of assessment 

 
Legal base Article 63(1)(d) and (2)(a) EC; co-decision; QMV 
Document originated 21 October 2009  
Deposited in Parliament 28 October 2009  
Department Home Office 
Basis of consideration EM of 5 November 2009  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested 

Introduction 

3.1 In 2005, the Council adopted a Directive on Member States’ procedures for granting 
and withdrawing refugee status. The Commission’s original draft of the Directive 
contained common minimum standards. But, in negotiation, the Council amended the 
proposal to allow Member States wider discretion. The Commission believes that this has 
led to disparate national arrangements and deficiencies in, for example, the procedural 
guarantees for asylum seekers. So the Commission proposes this draft of a new Directive 
with the aim of remedying the deficiencies and moving closer to a truly common asylum 
procedure and a uniform status for people seeking protection. 

3.2 Paragraphs 3.3 to 3.14 below provide background information. Paragraphs 3.15 and 
3.16 summarise the draft Directive. Paragraphs 3.17 to 3.20 summarise the Government’s 
views on it. Our conclusions are in paragraphs 3.22 to 3.23.  

Glossary 

3.3 The definitions of terms used in this report are as follows: 

• Asylum is granted to people who are unable to seek protection in their country of 
citizenship or residence for fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion. 
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• the Geneva Convention of 1951 on the Status of Refugees, supplemented by the 
New York Protocol of January 1967, sets out the grounds on which people should 
be recognised as refugees and the rights signatory states should give them.  

• A refugee is a person who, because of a well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a particular social group or 
political opinion, is outside his or her country of nationality and is unable or 
unwilling to avail himself or herself of the protection of that country; or a person 
who is stateless and unable or unwilling to return to the country of his or her 
habitual residence because of such fears of persecution. 

• Subsidiary protection is the status given to people who do not qualify as refugees 
but who are at risk of serious harm if returned to their country of origin.  

Origins of the Common European Asylum System 

3.4 In 1999, the European Council adopted a five-year programme of action on justice and 
home affairs (the Tampere Programme). It agreed to work towards establishing a 
Common European Asylum System. 

3.5 In the first phase of the creation of the Common System, the Council of Ministers 
adopted four Directives: 

• the Procedures Directive of 2005 on minimum standards for Member States’ 
procedures for granting and withdrawing refugee status; 

• the Qualification Directive of 2004 on common minimum standards for the 
qualification and status of third country nationals or stateless people as refugees or 
as persons otherwise in need of international protection; 

• the Reception Directive of 2003 on minimum standards for the reception of asylum 
seekers; and 

• the Temporary Protection Directive of 2001 on minimum standards for giving 
temporary protection in the event of a mass influx of displaced people. 

3.6 In 2004, the European Council adopted a further five-year programme of action on 
justice and home affairs (the Hague Programme). It said that: 

“The aims of the Common European Asylum System in its second phase will be the 
establishment of a common asylum procedure and a uniform status for those who 
are granted asylum or subsidiary protection.”9 

The European Council invited the Commission to evaluate the legislation adopted in the 
first phase of the System and propose further legislation to give effect to the second phase. 

 
9 European Council 4–5 November 2004, Presidency Conclusions, Annex I, page 17, final paragraph. 
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3.7 Title IV of the EC Treaty provides the legal base for Community measures on asylum. 
Measures adopted under that Title do not apply to the UK unless the Government 
expressly opts into them. 

Procedures Directive 2005 

3.8 In 2000, the Commission proposed the draft of a Directive on Member States’ 
procedures for granting and withdrawing refugee status (“the Procedures Directive”). In 
November 2003, the United Nations High Commission for Refugees (UNHCR) said that 
the Council’s negotiations appeared to be veering towards the “lowest common 
denominator”, with Member States more interested in ensuring that their own national 
asylum systems would not have to change than in providing harmonised, fair and efficient 
asylum procedures throughout the EU, as envisaged in the Commission’s original draft. 

3.9 When our predecessors considered a revised draft of the Procedures Directive in 
December 2003,10 they recommended it for debate in European Standing Committee B and 
recommended that the debate should focus on the acceptability of departing from the 
principle of common minimum procedures and on the provisions about safe countries of 
origin and safe third countries. The European Standing Committee debated the draft on 5 
February 2004. 

3.10 The Council adopted the Procedures Directive in 2005.11 It has six Chapters: 

• General provisions (for example, purpose; definitions; and scope of the Directive). 

• Basic principles and guarantees (for example, access to the procedures; right to remain 
in the Member State pending the examination of the asylum application; requirements 
for the examination of applications; guarantees for applicants; obligations of applicants; 
applicants’ rights to personal interviews; guarantees for unaccompanied minors; 
detention; and the role of the UNHCR). 

• Procedures at first instance (for example, procedure for the examination of applications, 
including provision for accelerated or prioritised examination; inadmissible 
applications; and the concept of first country of asylum, safe third country and safe 
country of origin). 

• Procedures for withdrawal of refugee status. 

• Appeals procedures (for example, right to an effective remedy; and right to remain 
during review or appeal). 

• General and final provisions (including provisions on confidentiality; and transposition 
of the Directive into national law). 

 
10 (25048) 14686/03: HC 42–iii (2003–04), chapter 1 (17 December 2003). 

11 Council Directive 2005/85/EC: OJ L No. 326, 13.12.05, p.13. 
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The Green Paper on the future of the Common European Asylum 
System 

3.11 In June 2007, the Commission published a Green Paper on the future of the Common 
Asylum System. It said that, in the Commission’s view, the goals for the second phase of 
the System should be to achieve higher common standards of protection, greater equality 
of protection and more equitable sharing of the burden of dealing with asylum seekers. 

3.12 The Green Paper noted that the existing Asylum Directives leave Member States wide 
discretion about, for example, whether and on what conditions an asylum applicant may 
seek employment; whether to give a person with “subsidiary protection” the same or less 
favourable treatment than “refugees”; and in what circumstances asylum seekers should be 
kept in detention centres. The Green Paper invited views on 18 questions about whether 
the present minimum requirements should be replaced by mandatory common standards 
and about how to improve the treatment of asylum seekers. 

3.13 When we considered the Green Paper in July 2007, we concluded that it raised 
important issues, some of which concerned the sovereignty of each Member State to 
decide, within its international obligations, how and to whom refugee status or subsidiary 
protection should be given.12 A move away from minimum standards to mandatory 
common rules would be a fundamental change. On the other hand, we were conscious of 
the criticism by organisations representing refugees that the Directive allows Members 
States too much discretion. For these reasons, we recommended that the Green Paper be 
debated on the Floor of the House. The debate took place on 29 November 2007.  

The European Pact on Immigration and Asylum 

3.14 In September 2008, we considered a draft of the European Pact on Immigration and 
Asylum.13 The French Presidency’s aim was to obtain the European Council’s agreement to 
five political commitments, one of which was to complete the establishment of a Common 
European Asylum System by, for example, reducing the differences in Member States’ 
asylum policies and procedures. The European Council adopted the Pact in October 
2008.14 

The draft Directive 

3.15 The Commission proposes the repeal of the 2005 Directive and its replacement by a 
new (“recast”) Directive which would re-enact some of the provisions of the 2005 
Directive, omit others and amend the rest.  

3.16 The changes proposed by the Commission include the following: 

• Article 1 of the 2005 Directive provides that the purpose of the Directive is to 
establish minimum procedural standards for granting and withdrawing “refugee 
status”. The new Directive omits the reference to refugee status and says that its 

 
12 (28694) 10516/07: HC 42–xxxi (2006–07), chapter 1 (18 July 2007). 

13 (29937) 12626/08: HC 16–xxix (2007–08), chapter 17 (10 September 2008). 

14 Brussels European Council, 15–16 October 2008, Presidency Conclusions, paragraphs 19 AND 20. 
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purpose is to establish minimum procedural standards for granting or withdrawing 
“international protection”; and defines “international protection status” as 
recognition by a Member State of a third country national or stateless person as a 
refugee or person eligible for sudsidiary protection. 

• Article 3 of the draft Directive proposes that the Directive should apply to all 
applications for international protection made in a Member State’s territory, 
including its territorial waters. The 2005 Directive does not apply to applications 
made in territorial waters. 

• Article 4(2) of the draft Directive contains a new mandatory requirement about the 
matters which must be included in the training of the officials who examine 
applications for international protection. 

• Article 9(2) of the draft Directive contains a new mandatory requirement for every 
application for international protection to be examined first to determine whether 
the applicant qualifies as a refugee and then, if not, to determine whether the 
applicant is eligible for subsidiary protection. 

• Article 14(2)(d) contains a new requirement that the official who conducts a 
personal interview with an applicant for international protection about the 
substance of the application must not wear a uniform.  

• Article 17 of the draft Directive contains a new mandatory duty on Member States 
to allow applicants who ask for it an impartial medical examination in order to 
support claims of past persecution or serious harm. 

• Articles 18(2) and 21(4) of the draft Directive contains new requirements about the 
circumstances in which Member States must provide applicants with free legal 
assistance. 

• Article 27(3) of the new Directive introduces a new requirement for Member States 
to complete the examination of an application for international protection within 
six months (the period may be extended for up to a further six months in 
individual cases involving complex issues of fact and law). 

• Article 27(6) of the draft Directive reduces the grounds on which a Member State 
may accelerate the examination of an application for international protection. 

• The draft Directive omits the provision in Article 28 of the 2005 Directive for the 
Council to adopt a minimum common list of third countries which Member States 
are required to regard as safe countries of origin. 

The Government’s view 

3.17 In her Explanatory Memorandum of 5 November, the Parliamentary Under-Secretary 
of State at the Home Office (Meg Hillier) tells us that the Government is concerned that 
the draft Directive would impede Member States’ ability to tackle abuses of the asylum 
system. The Government will ask the Commission to clarify some of the provisions, such 
as the reference to “mental health” in Article 2(d). It will give further thought to the 
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proposal that the Directive should apply to applications made in territorial waters; this is of 
particular importance to the UK because of the extent of its territorial waters and Gibraltar.  

3.18 The Government has reservations about some of the proposals. For example: 

• the Minister says that the Government appreciates the need to train asylum case-
workers properly but thinks that this is better achieved through practical 
cooperation between Member States than through the requirement in Article 4(2); 

• the Government does not question the need for medical reports in some cases, but 
it is concerned that the duty imposed on Member States by Article 17 to allow 
medical examinations on request would encourage applicants who have not got 
medical needs to ask for a medical examination so as to delay the processing of 
their applications; 

• the Government does not believe that the use of the accelerated procedure for the 
examination of applications should be restricted in the way proposed in Article 27 
of the draft Directive. The proposals would not prevent abuse and improve 
efficiency. Member States should be encouraged to give applicants for asylum fast 
and fair decisions rather than have restrictions placed on their ability to do so. The 
Government is particularly concerned that the Commission’s proposals would 
seriously threaten the UK’s “detained fast track” scheme. Moreover, the Minister 
says that Articles 27 and 41 of the draft Directive would prevent the UK from 
certifying claims for asylum as clearly unfounded on a case-by-case basis and, 
consequently, prevent the UK from continuing to use non-suspensive appeals in 
those cases.  

3.19 The Minister also tells us that the Government will be preparing an assessment of the 
impact of the proposals on the UK’s current practice. The assessment will include the 
financial implications of the proposals for the UK. 

3.20 The Government opted into the 2005 Procedures Directive. It has not yet decided 
whether to opt into the proposed replacement. 

Conclusion 

3.21 We are grateful to the Minister for her helpful Explanatory Memorandum. We can 
understand why the Government has reservations about the draft Directive. For 
example, we share its concern about the training requirements in Article 4(2). We 
question whether the provision is consistent with the principle of subsidiarity. We ask 
the Minister to raise the point with the Commission and in the Council working group 
and to tell us the response. 

3.22 The Government’s reservations appear to us to be, at least in part, a consequence 
of the Commission’s proposals to introduce new mandatory standards and to restrict 
Member States’ discretion. This was the issue that led us to recommend the 
Commission’s Green Paper for debate on the Floor of the House in 2007 (see paragraph 
3.17 above). 
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3.23 We think it likely that the negotiations on the draft Directive will be long and 
difficult. We should be grateful, therefore, if the Minister would send us progress 
reports on the negotiations. We also ask her to tell us the outcome of her Department’s 
assessment of the impact of the proposals on the UK. Meanwhile, we shall keep the 
document under scrutiny. 

 
 
 

4  Qualification and status of refugees 

(31043) 
14863/09 
COM(09) 551 
 
 
+ ADDs 1–2 
 
 
+ ADD 3 
 
+ ADD 4 

Draft Directive on minimum standards for the qualification and 
status of third country nationals or stateless persons as 
beneficiaries of international protection and the content of the 
protection granted (recast) 
 
Commission staff working documents: impact assessment and 
summary of assessment 
 
Detailed explanation of the proposal 
 
Commission staff working document: annexes to ADD 1 

 
Legal base Article 63(1)(c) and (2)(a) EC; co-decision; QMV; and 

Article 63(3)(a) EC; consultation; unanimity  
Document originated 21 October 2009  
Deposited in Parliament 23 October 2009  
Department Home Office 
Basis of consideration EM of 5 November 2009  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested 

Introduction 

4.1 In 2004, the Council adopted a Directive on minimum standards for the qualification 
and status of third country nationals or stateless people as refugees or people who 
otherwise need protection (“the original Qualifications Directive”).15 The Commission 
believes that the standards set by the Directive are unsatisfactory and has, therefore, 
proposed this draft Directive. 

4.2 The background information to this proposal is the same as the information given in 
paragraphs 3.4 to 3.14 of chapter 3 above on the draft Directive on the procedures for 

 
15 Council Directive 2004/83/EC: OJ No. L 304, 30.09.04, p.12. 
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granting and withdrawing asylum. Paragraph 3.3 of that chapter provides a glossary, 
including definitions of “refugee” and “subsidiary protection”. 

4.3 The original Qualifications Directive contains chapters on: 

• the assessment of applications for international protection; 

• qualification for being a refugee; 

• refugee status; 

• qualification for subsidiary protection; 

• subsidiary protection status; 

• content of international protection (including rights to family unity, residence 
permits and access to employment, education, health care and social assistance); 
and 

• administrative cooperation between Member States and between them and the 
Commission. 

4.4 In preparing the draft Directive, the Commission has taken account of studies by the 
UNHCR and others, the answers to Commission questionnaires about the implementation 
of the original Qualifications Directive, the responses to the Commission’s 2007 Green 
Paper on the future of the Common European Asylum System and meetings with Member 
States, academics, judges and NGOs. In the light of that information, the Commission has 
concluded that the minimum standards set by the original Qualifications Directive are 
vague and ambiguous. As a result: 

• the standards are “insufficient to secure full compatibility with the evolving human 
rights and refugee law standards 

• they have not achieved a sufficient level of harmonisation and 

• they impact negatively on the quality and efficiency of decision-making”.16 

4.5 The Commission says that its aim in proposing the draft Directive is to remedy these 
defects and ensure higher standards of protection for people who need it and further 
harmonisation of Member States’ standards. To that end, the draft Directive re-enacts 
some of the provisions of the original Directive, omits others and amends the rest. 

4.6 If adopted, the new Directive will apply to the UK only if the Government opts into it.  

The draft Directive 

4.7 The main differences between the draft Directive and the original Qualifications 
Directive are as follows: 

 
16 Draft Directive, Commission explanatory memorandum, page 3,first full paragraph. 
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(i) The stated purpose of the original Directive is to lay down minimum standards for 
the qualification of third country nationals or stateless people as “refugees or persons 
who are otherwise in need of international protection”. The draft Directive says that its 
purpose is to lay down minimum standards for the qualification of people as 
“beneficiaries of international protection”, who are defined as people who have been 
granted refugee status or subsidiary protection. 

(ii) Under both the original Directive and the proposed new Directive, Member States 
are required to ensure that family unity can be maintained and that family members are 
entitled to claim the same benefits as the person granted protection. Article 2 of the 
draft Directive enlarges the present definition of “family members” to include three 
new categories: the married children of the person granted protection who are under 18 
and where it is in their best interests to live in the same country as the beneficiary of 
protection; the father, mother or other adult relative who is responsible for a minor 
granted protection; and the unmarried siblings of a person aged less than 18 who has 
been granted protection, 

(iii) Articles 11 and 16 of both the original Directive and the draft Directive state the 
grounds on which a third country national or stateless person ceases to be a refugee or 
person with subsidiary protection. One of the grounds is that the circumstances which 
led to the person being recognised as being in need of protection have ceased to exist. 
Articles 11(3) and 16(3) of the draft Directive propose, however, that this ground for 
cessation is not to apply if the refugee or person with subsidiary protection is able to 
give “compelling reasons”, arising out of previous persecution, for refusing to avail 
himself or herself of protection in his or her country of nationality or former habitual 
residence. 

(iv) Article 20(6) and Article 20(7) of the original Directive give Member States 
discretion to reduce the benefits (such as access to employment and social assistance) 
granted to a refugee or person with subsidiary protection if the status has been obtained 
on the basis of activities engaged in with the only or main purpose of creating the 
necessary conditions to obtain protection. The draft Directive omits this discretion. 

(v) The draft Directive includes a new duty (Article 28) for Member States to ensure 
that beneficiaries of international protection and nationals of the host Member State 
are treated equally in the recognition of qualifications, such as university degrees. It also 
gives them a new duty to ensure that there is a means for beneficiaries of international 
protection who cannot provide documentary evidence of their qualifications to have 
their previous learning assessed and accredited. 

(vi) The draft Directive omits the provisions in the original Directive (Articles 28(2) 
and 29(2)) which give Member States discretion to grant people with subsidiary 
protection less social assistance and health care than refugees. 

(vii) Similarly, the draft Directive removes the discretion in Article 34 of the original 
Directive for Member States to decide whether to grant people with subsidiary 
protection access to integration programmes. The draft Directive provides that all 
beneficiaries of international protection should have access to such programmes.  
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The Government’s views 

4.8 In her Explanatory Memorandum of 5 November 2009, the Parliamentary Under-
Secretary of State at the Home Office (Meg Hillier) notes that the draft Directive introduces 
the concept of “beneficiaries of international protection”. The UK already has a single 
procedure for refugees and people with subsidiary protection and so the new concept — 
and some of the other changes proposed by the Commission —would require no change in 
the UK. 

4.9 The Government is also not persuaded of the case for some of the proposals. For 
example: 

• the Government is concerned about the proposed extension of the definition of 
“family members” (see paragraph 4.7(ii) above). The more extensive the definition, 
the more difficult it can be to prove the family connection and the greater the risk 
of using an alleged family connection as a cloak for trafficking in human beings 
and other abuse of international protection; and  

• it is concerned by the proposed omission from the new Directive of the present 
discretion for Member States to reduce the benefits of people who have deliberately 
manufactured the conditions necessary to obtain international protection (see 
paragraph 4.17(iv) above). 

4.10 The Minister notes that the Commission cites three legal bases for the draft Directive. 
Measures for which Article 63(1)(c) and Article 63(2)(a) provide the legal base are subject 
to co-decision with the European Parliament and qualified majority voting. Measures for 
which Article 63(3)(a) provides the legal base are subject to unanimity in the Council and 
consultation with the European Parliament. The Government has raised with the 
Commission this apparent incompatibility.  

4.11 The Government opted into the original Qualifications Directive. It has not yet 
decided whether to opt into the draft Directive.  

4.12 The Minister says that her Department will be making an assessment of the effect of 
the Commission’s proposals on the UK, including any financial implications. 

Conclusion 

4.13 We welcome the care with which the Government has considered the legal base for 
the draft Directive. We should be grateful if the Minister would tell us the 
Commission’s response to the question whether the legal bases are compatible with 
each other. 

4.14 The Government has not yet decided whether to opt into the draft Directive. We 
should be grateful if the Minister would tell us the eventual decision and the reasons for 
it. 

4.15  The negotiations have only just begun and may be protracted. We ask the Minister 
to send us progress reports. 
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4.16 We shall keep the draft Directive under scrutiny while we await the further 
information for which we have asked.  

 
 
 

5  Parental leave 

(30873) 
12761/09 
COM(09) 410 

Draft Council Directive implementing the revised Framework 
Agreement on parental leave concluded by BUSINESS EUROPE, 
UEAPME,CEEP and ETUC and repealing Directive 96/34/EC 

 
Legal base Article 139(2) EC; — ; QMV 
Department Business, Innovation and Skills 
Basis of consideration Minister’s letter of 17 November 2009  
Previous Committee Reports HC 19–xxvii (2008–09), chapter 4 (14 October 2009) 

and HC 19–xxxi (2008–09), chapter 4 (11 November 
2009) 

To be discussed in Council 30 November 2009  
Committee’s assessment Legally and politically important 
Committee’s decision Cleared; further information requested 

Previous scrutiny of the document 

5.1 In 1996, the Council adopted a Directive to implement the Framework Agreement 
between the social partners on parental leave. The purpose of the Agreement is to facilitate 
the reconciliation of parental and work responsibilities of working parents. It applies to 
employed men and women.  

5.2 In June 2009, after consultations initiated by the Commission under Article 138 of the 
EC Treaty, the social partners signed a revised Framework Agreement.17 

5.3 In July, the Commission proposed this draft Council Directive to make the new 
Agreement binding in all Member States and to repeal the 1996 Parental Rights Directive. 
The new Agreement repeats the provisions of the 1996 Agreement subject to some 
amendments and additions. The main changes are as follows: 

• parents may not be excluded from the application of the Agreement solely because they 
are part-time, fixed-term or agency workers; 

• parents are to be entitled to at least four months unpaid leave per child, rather than 
three months, and at least one of those months will not be transferable between the 
parents; 

 
17 The Agreement was signed by BUSINESSEUROPE (the Confederation of European Business), UEAPME (the European 

Association of Craft, Small and Medium-sized Enterprises), CEEP (the European Centre of Employers and Enterprises 
providing Public Services) and the ETUC (the European Trade Union Confederation). 
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• all forms of discrimination against a parent who seeks or takes parental leave are 
prohibited; and 

• workers returning from parental leave may request changes to their working hours for 
a set period of time and employers must consider such requests taking account of both 
their own and the employee’s needs. 

5.4 In September, the Minister of State for Business, Innovation and Skills (Mr Pat 
McFadden) told us that the Government welcomes the social partners’ revised Framework 
Agreement and shares the aim of ensuring that parents have the support they need to 
reconcile work and family responsibilities. His Department would produce an Impact 
Assessment of the Agreement. 

5.5 When we considered the proposal in October, we concluded that the extension of the 
period of unpaid parental leave from three to four months appears to be the most 
significant difference between the Framework Agreement of 1996 and the new 
Agreement.18 Clearly, the new Agreement would provide some additional benefits to 
employees. It would also increase employers’ costs. Accordingly, we asked the Minister to 
send us the Impact Assessment.  

5.6 The Minister for Postal Affairs and Employment Relations at the Department of 
Business, Innovation and Skills (Lord Young of Norwood) enclosed the Impact 
Assessment with the letter he sent us 5 November. He said that the expected cost of the 
implementation of the Agreement would be between £4.6 million and £14.5 million a year. 
No evidence is available on which to base an estimate of the financial benefits.  

5.7 When we considered the Impact Assessment on 11 November, we concluded that it is 
reasonable to assume that the representatives of employers were aware of the additional 
cost and were content with it when they signed the new Framework Agreement.19 We had 
no remaining concerns about the substance of the proposal. 

5.8 We noted, however, that Article 139(2) EC stipulates that “agreements” concluded at 
Community level between the European social partners are to be implemented by “a 
Council decision on a proposal from the Commission” in matters covered by Article 137 
EC. Despite this, the Commission states at paragraph 3.4 of its Explanatory Memorandum 
that: 

“The term ‘Council decision’ in Article 139(2) EC is to be understood in its general 
meaning as referring to the legally binding instruments provided for in Article 249 
EC. It is for the Commission to decide and propose which of the three binding 
instruments (directive, regulation or decision) is most suitable. The aim of the 
Agreement is to establish minimum requirements which, given the type and 
substance of the Agreement, are best applied indirectly through provisions to be 
transposed into national law by the Member States and/or the social partners. The 
appropriate instrument is therefore a Council directive to which the Agreement is 
annexed.” (emphasis added.) 

 
18 See HC 19–xxvii (2008–09), chapter 4 (14 October 2009). 

19 See HC 19–xxxi (2008–09), chapter 4 (11 November 2009). 
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5.9 We questioned the Commission’s assertions in the first two sentences of paragraph 3.4. 
Article 137(1)(i) requires the Community to support and complement the activities of 
Member States in the field of “equality between men and women with regard to labour 
market opportunities and treatment at work”. Article 137(2)(b) provides that Directives are 
the means for the adoption of “minimum requirements” in the field covered by Article 
137(1)(i). By contrast, Article 139(2), permits agreements to be implemented only by 
Council Decision. As we understand it, this is because such agreements are not addressed 
to the Member States (as Directives are) but are made between the European social 
partners. Accordingly, we asked the Minister if he shares our view that the proposal to 
implement the Framework Agreement by means of a Decision is contrary to a clear Treaty 
stipulation. 

5.10 We decided to keep the document under scrutiny pending the Minister’s reply. 

The Minister’s letter of 17 November 2009  

5.11 In his reply of 17 November, the Minister (Mr Pat McFadden) says: 

“I agree with the Commission and consider that the term ‘Council decision’ in 
Article 139(2) EC is to be understood in its general meaning as referring to the legally 
binding instruments provided for in Article 249. It is usual practice for a Council 
decision referred to in Article 139(2) EC to be construed as any type of decision 
made under Article 249 EC and it commonly leads to a Council Directive. We 
therefore consider that the proposal to implement the Framework Agreement by 
means of a Directive is compatible with the Treaty. 

“Looking first at the wording of Article 139, this doesn’t refer specifically to Article 
249, and if it was confined narrowly in this way we would expect the Treaty to say so 
explicitly. On a practical level, a Decision under Article 249 would not be capable of 
implementing the social partner agreement. A Decision would not work in this 
context as it would not have the effect of leaving aspects to Member States to 
implement as a Decision sets out the means by which the desired result is to be 
achieved. No measures are required to incorporate it into national law. It is clear that 
the framework agreement is intended to be applied indirectly by means of provisions 
to be transposed into national law by Member States. The Council is therefore 
making a ‘decision’ in the wider sense to make binding the provisions of the 
agreement concluded between social partners, and determining the most appropriate 
legally binding instrument.  

“As a matter of practice there are a number of existing Directives which implement 
Framework Agreements in this way which indicates that this is common practice. 
For example, the existing Parental Leave Directive (which this proposal seeks to 
amend), the Fixed-Term Work Directive 99/70/EC and Part-Time Work Directive 
97/81/EC have all been given effect on the same basis. The recitals of these Directives 
provide that the proper instrument for implementing the Framework Agreement is a 
Directive (see recitals 11, 15, and 14 respectively).  
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“I am therefore satisfied that the proposal to implement the Framework Agreement 
by means of a Directive is the appropriate measure, and this approach is compatible 
with the Treaty.” 

Conclusion 

5.12 We are grateful for the Minister’s explanation. We have considered it carefully. On 
the one hand, we have no concerns about the substance of the draft Directive. We 
recognise that, on a practical level, a Council Decision could not give full effect to the 
new Agreement. We also accept that a Directive was used to give effect to the 1996 
Parental Leave Framework Agreement and in the two other cases the Minister cites. 
The draft Directive is subject to qualified majority voting in the Council and, if our 
scrutiny reserve remained in place when the Council considers the proposal on 30 
November, a qualified majority of Member States might agree to the adoption of the 
Directive even if the UK Government abstained or voted against. Moreover, in the final 
analysis it is only the European Court of Justice which can give a binding interpretation 
of the EC Treaty Articles. 

5.13 On the other hand, we have considerable doubt about whether it is consistent with 
the provisions of the EC Treaty to use a Directive to give effect to the Agreement. 
Neither Article 249 nor any other provision of the EC Treaty gives the Commission 
discretion to set aside the express requirement of Article 139(2) that such agreements 
are to be implemented either by a collective agreement or by “a Council decision”. And, 
notably, Article 139 does not refer to cooperation of any kind with the European 
Parliament, stating simply that the Council shall act by QMV and, by clear inference, 
alone. Reference to the role of the European Parliament would be expected if a 
Directive had been in contemplation of the drafters of this paragraph of the Article, as 
reference to Article 137(2) and many other EC Treaty provisions attest. 

5.14 The Minister tells us, however, that: 

“We agree with the Commission and consider that the term ‘Council decision’ in 
Article 139(2) EC is to be understood in its general meaning as referring to the 
legally binding instruments provided for in Article 249. It is usual practice for a 
Council decision made under Article 139(2) EC to be construed as any type of 
decision referred to in Article 249 EC and it commonly leads to a Council 
Directive.”  

These are broad assertions which, if correct, have far-reaching consequences for the 
choice of legal instruments used to implement EU policy We should be grateful, 
therefore, if the Minister would provide us with the case law or any other comparable 
authority to support them.  

5.15 Our concern goes wider than the present proposal. Article 155 of the Treaty on the 
Functioning of the European Union (TfEU) re-enacts Article 139 EC word for word 
except for cross-references to Article 153 of the TfEU rather than to Article 137 EC. So 
the difference of opinion between us and the Government will not be resolved by the 
coming into force of the Lisbon Treaty. 
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5.16 Having weighed all these considerations, we have decided to clear the draft 
Directive from scrutiny on the understanding that the Government will put our 
concerns to the Commission’s Legal Service and ask it both to explain and to justify its 
view of how Article 155(2) TfEU should be interpreted. 

 
 
 

6  Intellectual Property  

(31064) 
13706/09 
–– 

Draft Revised Council Regulation on the Community patent  

 
Legal base Art. 118 TfEU; ordinary legislative procedure. 
Deposited in Parliament 29 October 2009 
Department Business, Innovation and Skills 
Basis of consideration EM of 19 November 2009 
Previous Committee Report None 
To be discussed in Council 4 December 09 
Committee’s assessment Legally and Politically important 
Committee’s decision Cleared 

Background 

6.1 In contrast to the existing Community Trade Mark and Community design regimes, 
there is at present no single, centrally enforceable, European Union-wide patent. Nor is 
there any system of automatic mutual recognition. As a general rule, a patent granted for 
any one state in the EU is only valid for the territory of that state. However, the European 
Patent Office (EPO) provides a legal framework for the granting of ‘European patents’, 
which allows it to grant patents for up to 36 European states via a single, harmonized 
procedure. A single patent application, in one language, may be filed at the European 
Patent Office at Munich, at its branches at The Hague or Berlin or at a national patent 
office of a Contracting State, if the national law of the State so permits. However, after 
grant, a European patent is not a unitary right, but a group of essentially independent 
nationally-enforceable, nationally-revocable patents. The applicant chooses which, and 
how many, of the 36 states he wishes to have patents for. ‘European patents’ require 
translation into the respective language of designated each state, as well as separate renewal 
and litigation procedures. The EPO is not an EU body and was established in 1973 by 
inter-governmental agreement. 

6.2 In March 2000 the Lisbon Agenda identified a need for a unitary patent which provides 
unified patent protection across the entire EU. The patent would create unitary 
Community rights and was referred to as a Community patent to distinguish it from 
existing European patents. Community patents would also be granted by the EPO. 
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6.3 Previous discussions with a view to adoption of a Regulation for a Community patent 
were suspended in 2004, mainly due to disagreement on patent languages and translations. 
Our predecessor Committee did not regard this and other related residual problems as a 
major issue for the United Kingdom and cleared the original and all subsequent revised 
texts of the proposal from scrutiny in 2003. It also welcomed and cleared the Commission’s 
later discussion document “Enhancing the Patent System in Europe” (8302/07) in 2007. 
The Commission Communication revived discussions on the introduction of a 
Community Patent. 

The Document 

6.4 The previous text to have cleared scrutiny was the revised Greek Presidency text of 16 
April 2003 (reference 8539/03). This text has now been replaced by a further revised 
proposal prepared by the Swedish Presidency. The proposed Community Patent would 
create a single Community-wide Patent conferring simultaneous, unitary rights in all 
Member States and, if declared invalid, would equally be invalidated in all Member States. 
The proposed Community Patent would, as envisaged under the Lisbon Agenda, operate 
alongside the existing national and EPO patent systems and offer an alternative route for 
patent protection in Europe. 

6.5 The numbering of the articles in the revised proposal corresponds to that in previous 
versions of the Regulation, which means that where Articles have been removed there will 
be gaps in the numbering. 

6.6 Article 1 establishes that all patents granted by the EPO which have effect throughout 
the Community shall be Community patents. Article 2 makes clear that Community 
patents can only be granted, transferred, declared invalid or lapse in respect of the whole of 
the Community.  

6.7 Articles 4 to 6 specify who can apply for and own a Community patent.  

6.8 Articles 7 to 13a set out the effects of a Community patent. Articles 7 and 8 allow the 
proprietor of the patent to prevent all third parties from using it directly or indirectly 
without his consent. Article 9 describes certain acts which do not infringe the rights 
described in Articles 7 and 8. These include acts done privately for non-commercial 
purposes, experimental purposes, and those in accordance with specified EC Directives. 
Article 9a allows for national governments to make non-commercial use of Community 
patents in situations of essential defence or national security. Article 10 establishes that 
Community patent rights are exhausted for products placed on the market in the 
Community by the patent owner or with his consent. Article 11 provides that 
compensation may be claimed from third parties who have made use of an invention 
protected by a Community patent between the publication of the patent application and 
the grant of the patent. Article 12 establishes that a person who made use of an invention in 
good faith prior to an application for a patent may continue that use. Article 13 establishes 
that in the case of a patent for a process an infringing product shall, in the absence of proof 
to the contrary, be deemed to have been obtained by the patented process. Article 13a 
allows conversion of a Community patent application into a European patent application, 
on request, at any time before grant of the patent. 
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6.9 Articles 14 to 24 concern the treatment of the Community patent as a piece of property, 
such as transfer, licensing and similar transactions. Article 20 allows a patent proprietor to 
pay reduced renewal fees in return for allowing any person to use the patented invention as 
a licensee, in return for adequate compensation, such licenses are called licenses of right. 
Article 21 and 22 allow the European and Community Patent Court (ECPC) to grant 
compulsory licences, that is licenses without the consent of the proprietor of a patent. 
These may be granted in times of crisis or to avoid abuses of patent rights, when a patent is 
not being exploited or when it prevents the exploitation of another patented invention. 
Member States are not to be permitted to grant licences of right or compulsory licences in 
respect of Community patents. 

6.10 Articles 25 to 27a cover the renewal, surrender, lapse and re-establishment of the 
Community patent. The maximum duration of the Community patent is set at 20 years, as 
with national and European patents. 

6.11 Articles 28 to 29a deal with the grounds for and effects of a Community patent being 
declared invalid, and the request for limitation of the patent by amendment of the claims. 
The grounds for invalidity include where the subject matter of the patent was not 
patentable according to the European Patent Convention, for example if the new invention 
is not new or inventive. 

6.12 Article 54 prohibits the simultaneous protection of the same invention by both 
Community patent and national patent. 

6.13 Articles 56 to 63 contain the final provisions of the Regulation. Article 56 requires the 
EPO to keep a register of Community patents which must be available for public 
inspection. Article 57 requires the EPO to publish a bulletin containing entries made in the 
Register of Community patents. Article 62 requires the Commission to publish a report on 
the implementation of the Regulation every five years from its entry into force. Article 63 
governs the entry into force of the Regulation, which shall be on the sixtieth day following 
its publication in the Official Journal of the European Communities. 

6.14 The latest text of the proposal also contains a number of amendments designed to 
address those concerns which led to the suspension of negotiations in 2004. Subparagraph 
(b.1) of Article 9 has been amended to include specific reference to Directives 2001/82/EC 
and 2001/83/EC, which provide exemptions to patent infringement during pharmaceutical 
trials and testing which is necessary for regulatory approval. Similarly, subparagraph (j) has 
been added to provide for Directive 98/44/EC, which addresses the patentability of 
biotechnological inventions. These amendments reflect the implementation of these 
Directives into national patent law in recent years.  

6.15 Articles 24a — 24b have been deleted. These Articles previously governed the 
translation of the Community patent. They stated that, on grant of a Community patent, 
translations of the patent claims into all official languages of the Community must be 
submitted, unless a Member State agreed to dispense with a translation into its language. 
The proposal for translation into all EU official languages (then 12, now 23), was one of the 
main reasons that industry rejected the deal presented in 2003 and why those negotiations 
stalled. During the French Presidency in 2008, it was proposed that the number of 
translations should be limited further. Translation of the patent claims would be required 
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in only the three official languages of the European Patent Convention (English, French 
and German), with machine translations being used for other languages if necessary. 
Machine translations would enable wide public awareness of the content of patents, but 
would not be legally binding. In order to expedite agreement of the Community patent 
Regulation, these Articles have now been removed from the current Regulation text, and it 
is proposed that whatever language regime is agreed will instead be provided for 
amendments to the European Patent Convention, or a separate legal instrument. 

6.16 Articles 30 — 53i have been deleted. These Articles previously provided for litigation 
of Community patents and conferred exclusive jurisdiction to the ECJ. In response to the 
Commission’s communication “Enhancing the Patent System in Europe”, current 
proposals are moving towards a more limited role for the ECJ restricted to ensuring the 
primacy of EC law, with exclusive jurisdiction over Community patents being conferred to 
a proposed separate ECPC, to be established by international treaty. This court would be 
able to hear litigation on both Community and European patents so as to provide 
consistent decisions across Europe. 

6.17 The Community Patent Regulation would not enter into force, until the ECPC has 
been established, to ensure that when the first Community patents are granted there will 
already be a specialist court available to deal with disputes. The ECJ has been asked for its 
opinion on whether the establishment of the court is compatible with the EC Treaty, and is 
expected to deliver its opinion in 2010. Until it has done so, detailed discussion of the 
ECPC treaty has been put on hold. 

6.18 Article 60 has been deleted. This Article previously related to Community patent fees 
and in particular the distribution of renewal fees. There are still some outstanding issues to 
be resolved regarding these provisions, and so, again, these Articles have been removed 
from the current Regulation text, and it is proposed that renewal fees may instead be 
provided for in amendments to the European Patent Convention. 

6.19 Applications for Community patents will be administered by the EPO. The Regulation 
will not affect or replace the other patent regimes and processes administered by the EPO.  

The Government’s View 

6.20 In his Explanatory Memorandum of 18 November 2009 the Minister of State at the 
Department for Business, Innovation and Skills (David Lammy) reaffirms the 
Government’s previous support for the proposal and summarises the Government’s 
position with reference to a number of central issues: 

Translations 

“Inability to agree on the languages of the Community patent has been a 
longstanding barrier to overall agreement. Translation of a whole patent into a single 
language averages over 1000 Euros, and translation only of a patent’s claims (which 
describe its legal scope) averages over 250 Euros. As there are now 23 EU official 
languages, even translations limited to a patent’s claims, covering all EU official 
languages, would be very expensive. This would have been the consequence of the 



28    European Scrutiny Committee, 1st Report, Session 2009–10 

 

 

deal presented in 2003, and rejected in 2004, which was roundly opposed by 
industry. 

“The proposal currently under discussion, but now removed from the Regulation for 
later agreement in a separate instrument, is for patents to be published in one of 
three languages — English, French and German — and for a patent’s claims to be 
published in all three of these languages. Machine translations of the full patent 
would be available in all 23 EU languages, and a special translation system with a 
focus on technical language is being constructed for this purpose. This approach 
aims to balance the need for public information, with the need for low costs and legal 
certainty given by a reduced language system. The UK Government support this, due 
to the significant cost savings over current translation requirements for European 
patents, though could support other efficient language regimes. Many other Member 
States could also support this. 

“However, a number of Member States argue that the current language regime is 
discriminatory and favours a small number of languages. They also believe that this 
will disadvantage the general public in those states whose languages are not 
represented, as they will not be able to understand what is covered by a Community 
patent. 

Court jurisdiction 

“The UK Government support the role of the ECJ being limited to ensuring primacy 
of EC law. Initial discussions on the ECPC international treaty have raised a number 
of issues on the organisation and operation of the court. There are still some issues 
yet to resolve, and although these do not have a direct impact on the Community 
patent Regulation, they will necessarily have an impact on the litigation of 
Community patents granted under the Regulation. 

Fees 

“One of the UK Government’s main concerns over the Community patent was that 
the overall fees (application and renewal) received by the EPO cover their costs in 
delivering Community patents. Current fee proposals are to be provided for in 
amendments to the European Patent Convention, and Council Conclusions (also 
tabled for agreement at the Competitiveness Council on 4 December 2009) include 
that the overall fee regime will sufficiently cover the EPO’s costs. Whilst application 
fees are expected to be similar to those for a European patent, the Council 
Conclusions state that the level of renewal fees should be fixed with the aim of 
facilitating innovation and fostering the competitiveness of European business. It 
should also reflect the size of the market covered by the Community patent and be 
similar to the level of the renewal fees for what is deemed to be an average European 
Patent. Although the Council Conclusions do not define an “average European 
patent”, it is generally taken to mean one which covers seven European states. 
Therefore, for obtaining and renewing patent protection in more than seven EU 
states, a Community patent should cost less, in terms of fees, than a European patent. 
Current renewal fee distribution proposals include the EPO receiving 50%, with the 
remaining 50% being distributed among the Member States. Although the 
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distribution of these fees is yet to be discussed, it is expected that the UK’s share will 
be less than that for an average European patent. However, until the exact 
distribution of the renewal fees is discussed it is not possible to ascertain its impact 
on revenue. 

Licensing 

“The possibility of the Community court ruling on compulsory licences and licences 
of right (Articles 20–22) rather than the Commission was specifically sought by 
major representative bodies (Chartered Institute of Patent Agents; Trade Marks, 
Designs and Patents Federation; UNICE; Association of the British Pharmaceutical 
Industry). Note that these provisions of the Regulation need to be without prejudice 
to Member States’ and the Commission’s powers under EC Competition law. 

Competence 

“Although the Government is broadly supportive of the Regulation, we would prefer 
that all other aspects of the proposed European patent reform (i.e. the ECPC and any 
necessary amendments to the European Patent Convention) are agreed at the same 
time as the Regulation. It may be perceived that there is a risk that agreement on the 
Regulation at this stage could be used to support arguments to the effect that 
agreement is to confer exclusive competence on the Community.” 

6.21 The Minister also informs us that the proposal is scheduled for discussion and 
timetabled for agreement of a general approach at the 4 December 2009 Competitiveness 
Council. If agreement is not reached in December then the Spanish and Belgian 
Presidencies of 2010 are expected to continue discussions on the Regulation. 

Conclusion 

6.22 We thank the Minister for this detailed summary and comments on the proposal 
for the creation of a Community Patent. When our predecessor committee cleared the 
previous text of the proposal, it had no outstanding questions or residual concerns. As 
none of the proposed amendments critically affects the substance of the proposed 
measure which, moreover, will not replace existing patent regimes in Member States 
but is designed to offer a unitary Community regime as an alternative route for patent 
protection, we see no reason to revise or rethink the position of our predecessor 
committee. Accordingly, we clear the proposal from scrutiny. 
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7  School fruit scheme 

(29838) 
11380/08 
+ ADDs 1–3 
COM(08) 442 

Draft Council Regulation amending Regulations (EC) No. 1290/2005 
on the financing of the common agricultural policy and (EC) No. 
1234/2007 establishing a common organisation of agricultural 
markets and on specific provisions for certain agricultural products 
(Single CMO Regulation) in order to set up a School Fruit Scheme 

 
Legal base Articles 36 and 37EC; consultation; QMV 
Department Environment, Food and Rural Affairs 
Basis of consideration Minister’s letters of 28 July and 23 October 2009 
Previous Committee Report HC 16–xxx (2007–08), chapter 3 (8 October 2008) 
Discussed in Council December 2008 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

7.1 During discussion in 2007 of the reform of the Community’s regime,20 the Commission 
floated the idea of establishing a voluntary scheme to encourage the supply of fruit and 
vegetables to schools, in order to reverse the decline in their consumption, help tackle 
obesity and related health issues, and encourage good eating habits. This did not form part 
of the proposals it had put forward, and was not therefore included in the agreed reform 
package, but, in adopting that package, the Council invited the Commission to come 
forward with a proposal for a school fruit scheme as soon as possible. 

7.2 The Commission duly put forward in July 2008 this proposal, which would enable, but 
not compel, Member States to draw up strategies providing for the free distribution of fruit 
and vegetables to pupils as from the 2009–10 school year, with 50% of the cost being met 
by the Community (75% in convergence regions), and €90 million being allocated between 
Member States according to the number of pupils between six and ten (though distribution 
would not be confined to this age group). Such funding could not however be used to 
replace existing national schemes, although it could aid their extension: and, in addition to 
providing free distribution, the scheme would need to include accompanying measures (ie. 
how it would fit into the school curriculum) and monitoring and evaluation. 

7.3 As we noted in our Report of 8 October 2008, the Government supports the underlying 
aims, but was unconvinced as to the merits or appropriateness of funding this kind of 
initiative at Community level and from the CAP budget, suggesting that ideally it would 
better be undertaken at national level from Member States’ own social programmes. It 
therefore intended to resist calls for any increase in the proposed budget, and to ensure that 
the scheme remained voluntary; and it drew attention to concerns over the burden which 
the proposal would put on national administrations and individual schools. It also 

 
20 (28318) 5572/07: see HC 41–xii (2006–07), chapter 3 (7 March 2007) and HC 41–xxii (2006–07), chapter 7 (16 May 

2007). 
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indicated that it would submit an Impact Assessment by the end of October 2008. We 
therefore said that, although we thought it right to draw the proposal to the attention of the 
House, we proposed to hold it under scrutiny until we had seen that Assessment. 

Subsequent developments 

7.4 We next received a letter of 28 July 2009 from the Minister of State at the Department 
for Environment, Food & Rural Affairs (Jim Fitzpatrick) saying that the proposal had been 
voted through the Council in December 2008 (when the UK had abstained) before it 
“could formally clear scrutiny”. He added that, despite its earlier undertaking, DEFRA had 
been unable to submit an agreed Impact Assessment before the vote, and that the 
Government was equally sorry the Department had been unable to do this “before now” 
(implying that such an assessment was being provided): he also said that England, Wales 
and Northern Ireland would not be taking up the scheme in 2009–2010, and that, having 
made a bid for £1.2 million, Scotland was not able to put the necessary arrangements in 
place and would not therefore be using its allocation.  

7.5 Our Chairman therefore replied to the Minister on 10 September, saying that, although 
an abstention in the Council does not give rise to a scrutiny over-ride, we saw no reason 
why we could not have been informed of this likelihood before the meeting in December 
2008: he also said that it beggared belief that it should then have taken a further seven 
months for the Minister to write to us, and asked for an explanation for this unwarrantable 
delay. He added that there was no record of our having received any Impact Assessment, 
and (assuming one had now been prepared) asked for a sight of the document in question. 

7.6 We have now received from the Minister a letter of 23 October 2009, apologising 
“unreservedly” for not having notified us of the UK’s voting intention before the Council 
in December 2008, and indicating that preparation of the promised Impact Assessment 
had taken a great deal longer than anticipated. He acknowledges that we should have been 
kept informed of the position, and says that his Department has recently made every effort 
to improve its procedures in order to keep us up to speed: and, to the extent that it failed to 
do so on this occasion, he says that he has stressed to his officials that further improvement 
is needed. 

7.7 The Minister has also enclosed the long-awaited Impact Assessment, which he 
acknowledges should have been attached to his letter of 28 July. This notes the relatively 
limited scale of the Community funding proposed, in that it would provide for only one 
piece of fruit or vegetable per child per week over a period of 30 weeks, whereas the current 
scheme in England, costing about £37.5 million a year, provides each child with a free piece 
of fruit or vegetable a day. Moreover, whilst the Government accepts that there is a case for 
public intervention to increase fruit and vegetable consumption, as evidenced by the 
scheme in England (and that in Scotland), it regards the Commission’s case for 
intervention at European level as being far weaker, not least in terms of subsidiarity and its 
likely effectiveness at the level of resources proposed. It also points out that, were the UK to 
adopt the Community scheme, it might well have to dismantle a large part of its current 
schemes because the Commission believes that the level of educational intervention they 
provide is insufficient. For this reason, and after having examined the possible costs of 
three options — to use the Community scheme to extend that in the UK, to amend the UK 
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scheme to comply with the Community arrangements, and to continue as now — the 
Assessment recommends the last course. 

Conclusion 

7.8 As we have indicated, the Department’s handling of this proposal has been woeful, 
even in relation to some of the other instances on which we have commented from time 
to time, and we can only hope that the Minister’s assurances that every effort is being 
made to improve procedures in cases of this kind will bring about the desired effect.  

7.9 As regards the substance of the proposal, we find some of the figures in the Impact 
Assessment difficult to follow. However, as this relates not to whether a Community 
scheme should be agreed (to which the Government was opposed), but to whether the 
UK should take advantage of such a scheme, we do not propose to comment further at 
this stage, given that none of the different administrations in England, Wales, Scotland 
or Northern Ireland intend to do so in 2009–10. In short, we are now clearing this 
document. 

 
 
 

8  Integrated Maritime Policy: developing the 
international dimension 

(31026) 
14360/09 
COM(09) 536 

Commission Communication: Developing the international 
dimension of the Integrated Maritime Policy of the European 
Union 

 
Legal base — 
Document originated 15 October 2009 
Deposited in Parliament 23 October 2009 
Department Environment, Food and Rural Affairs 
Basis of consideration EM of 9 November 2009 
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

8.1 According to the Commission, the Integrated Maritime Policy (IMP)21 has a central 
role in achieving the Community’s sustainable development objectives by improving 
coordination between different sectoral policies and developing cross-cutting tools. 

 
21 See also (31027) 14363/09 chapter 13 of this Report. 
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However, it suggests that, in order to succeed, it cannot be just a European policy, since 
many of the most urgent challenges require robust international cooperation, either at an 
explicitly global level (as, for example, in the case of climate change) or regionally. It notes 
that it has already, or will shortly, set out in specific Communications the measures 
required in the latter case, and says that the purpose of this document is to explore how the 
IMP should be extended into the wider international arena. 

The current document 

8.2 The document seeks to identify key themes for Community involvement in 
international maritime affairs; explores ways of enhancing its role in multilateral fora; looks 
at ways of establishing regional cooperation; and concludes by seeing how it can develop 
bilateral relations with key partners. 

International maritime affairs 

8.3 The Commission notes the ambitious global targets set by the World Summit on 
Sustainable Development for restoring the oceans to ecological health and optimal 
productivity, in relation to coastal management, marine biodiversity, and the state of world 
fish stocks. It says that good progress has been made in many of these areas, but that 
certain challenges have become more prominent, and that the Community must help to 
build up the capacity of the international community to tackle them. 

8.4 It then identifies the following specific issues: 

— International governance based on the rule of law 

The Commission says that the 1982 UN Convention on the Law of the Sea 
(UNCLOS) remains the key measure, but notes that a number of countries have still 
to become a party to it. It suggests that global membership of UNCLOS should be a 
Community priority, to be promoted by dialogue with the countries in question, and 
that it will recommend and promote this in the context of relevant bilateral 
negotiations and agreements. 

— Protection of marine biodiversity 

The Commission says that the Community strongly supports a range of 
commitments relating to the protection of the marine environment in areas 
governed by global and/or regional conventions, and that it should reaffirm its 
support for the work carried out under the Convention on Biological Diversity. It 
also notes that, whilst UNCLOS contains general obligations in this area, there are no 
mechanisms for taking action on the high seas from a cross-cutting approach, and 
says that the Community has proposed an Implementation Agreement under 
UNCLOS for this purpose. It also notes the steps which have been taken to address 
the impact of fisheries. 

— Climate change 

The Commission observes that the oceans, seas and coasts could contribute 
significantly to effective mitigation strategies, but that additional efforts are needed 
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under the auspices of the International Maritime Organisation to reduce emissions 
from ships. It also says that the Community must step up its efforts to put in place a 
climate change agreement after 2012, and continue to provide technical and financial 
assistance for developing countries. 

— Maritime safety, security and freedom of navigation 

The Commission states that the growth of shipping operations makes safety a matter 
of the utmost importance, and that, with the adoption of the Third Maritime Safety 
Package in March 2009, the Community now has one of the most comprehensive 
and advanced regulatory frameworks in this area. It takes a similar view of the 
importance of ensuring freedom and security of navigation, and says that the 
Community is committed to implementing and enforcing all relevant international 
agreements. It also notes the serious threat presented by piracy and armed robbery at 
sea, not only to specific maritime activities, but also to a wide range of international 
interests, and highlights the Community’s activities in developing the necessary 
international measures. 

— Promoting working conditions in the maritime sectors 

The Commission says that maritime transport, shipping, shipbuilding and fisheries 
are highly globalised, and that it is crucially important for competition and social 
justice to promote working conditions in accordance with internationally recognised 
standards, based on instruments of the International Labour Organisation. 

— Understanding the sea better 

The Commission says that continuing research is necessary to understand better the 
potential and problems of the sea, and that the Community and third country 
partners should enhance participation in large-scale international research 
programmes and deep-sea research. 

Enhancing the role of the Community in international fora 

8.5 The Commission says that multilateralism is the best way to build international 
governance, and that its role could be strengthened in relation to maritime issues. The 
Community should therefore consistently seek membership in relevant international 
organisations, notwithstanding the complex distribution of competence between it and 
Member States, seeking in the process to overcome the difficulty which this involves with 
traditional intergovernmental organisations. It adds that it firmly believes that all activities 
of Community institutions and Member States should be coherent, with full Community 
membership and maximum participation being pursued, and common or coordinated 
positions adopted, it being crucial that the Community should speak with a single voice (or 
at least deliver a consistent message). 

8.6 In particular, it notes: 

• the role of United Nations fora, and the need for Community participation to be 
enhanced, as well as the importance of the Food and Agriculture Organisation in 
examining international fisheries issues, particularly as regards developing 
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countries, and the roles of the International Maritime Organisation and 
International Labour Organisation; 

• the increasing role of regional fisheries management organisations, and the need 
nonetheless to strengthen their work; 

• the limitation imposed by the Community having only observer status within the 
International Whaling Commission; 

• the need for synergies between different fora. 

Establishing regional cooperation 

8.7 The Commission observes that the IMP is not a one-size-fits-all policy, but rather seeks 
to promote measures adapted to the needs of the various regions. It says that it is therefore 
developing individual approaches to fit each sea basin, and that these have already been 
launched for the Arctic, Baltic and Mediterranean, with there also being a number of issues 
of common concern in the Black Sea and the Atlantic basin (with efforts in the matter case 
being ongoing in the context of the OSPAR Convention to align strategic objectives with 
the Marine Strategy Framework Directive). It adds that it also intends to promote regional 
cooperation on the development of cross-cutting tools for integrated policy-making, 
covering surveillance, the improvement of knowledge, spatial planning and integrated 
coastal management zones with third countries. 

Developing bilateral relations with key partners 

8.8 The Commission says that a number of sectoral dialogues are currently underway with 
key partners on issues such as maritime transport, shipbuilding, environmental issues, 
employment and social affairs and the management of fisheries, and that there are many 
features in common with the comparable policies being followed by international partners, 
such as the United States, Russia and China, which it says all recognise the importance of 
an integrated approach. It says that it intends to expand the scope of these dialogues 
gradually into a more overarching cooperation, and to better identify potential synergies. 

The Government’s view 

8.9 In his Explanatory Memorandum of 9 November 2009, the Minister for the Natural 
and Marine Environment, Wildlife and Rural Affairs at the Department for Environment, 
Food and Rural Affairs (Mr Huw Irranca-Davies) says that the Communication makes 
clear the Commission’s wish to see a greater Community role in relevant international fora, 
and for it in particular to seek membership in those which are relevant for maritime affairs, 
notwithstanding the competence issues involved. He adds that, whilst the Government 
would not disagree with this per se, the UK considers that the Community should only 
become a member of those fora which concern matters within Community competence, 
and that Member States should not be expected or constrained to push for Community 
membership where this is likely to adversely affect the achievement of policy goals. 
Similarly, the same principles should apply to its accession to international environmental 
agreements, and in relation to matters arising from the implementation of the 
Commission’s objectives and actions as set out in the Communication. 
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8.10 The Minister also says that the Government agrees with the Commission’s position on 
the desirability of a global, sectoral measure to reduce greenhouse gas emissions from 
ships, but shares the view that the leading role falls to the International Maritime 
Organization (which it supports). It agrees that maritime safety and freedom of navigation 
are important, and recognises the contribution which the Third Maritime Safety Package 
has made to safety in the waters of Member States’ waters. However, the Government will 
scrutinise closely any proposals which might have implications for UK’s participation in 
the IMO. 

Conclusion 

8.11 This Communication draws attention to a number of issues which the 
Commission believes could profitably be pursued in order to develop a greater measure 
of international cooperation in relation to the development of an integrated maritime 
policy, and, for that reason, we are drawing it to the attention of the House. However, 
we do not consider that it raises any matters which require further consideration, and 
we are therefore clearing it. 
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9  Interim Economic Partnership Agreement between 
the European Community and its Member States 
and the South African Development Community 
States 

(a) 
(29973) 
13314/08 
+ ADDs 1–13 
COM(08) 562  
 
(b)  
(29979) 
13386/08 
+ ADDs 1–13 
COM(08) 565  

 
Draft Council Decision on the signature and provisional 
application of the Economic Partnership Agreement between the 
European Community and its Member States and the South 
African Development Community States  
 
 
Draft Council Decision concluding the Economic Partnership 
Agreement between the European Community and its Member 
States and the South African Development Community States 

 
Legal base Articles 133, 181 and 300 EC; QMV; co-decision 
Department International Development 
Basis of consideration Minister’s letter of 8 November 2009 
Previous Committee Reports HC 16–xxxi (2007–08), chapter 5 (15 October 2008) 

HC 19–vii (2008–09), chapter 7 (11 February 2009) 
HC 19–xxi (2008–09), chapter 5 (24 June 2009) and 
also see (29043) 14498/07 and (29155) 14968/07: HC 
16–xxi (2007–08), chapter 13 (14 May 2008)  

Discussed in Council 24 April 2009 
Committee’s assessment Politically important  
Committee’s decision Cleared (decision reported 11 February 2009). Further 

information requested 

Background 

9.1 The Economic Partnership Agreement (EPA) negotiations with the African, Caribbean 
and Pacific (ACP) group of countries, which began in 2002, aimed at redefining the trade 
regime between the two groups of countries, thereby replacing the long-standing Lomé 
system of preferential access to the European market for the ACP from 2008. The EPAs are 
intended to be in conformity with WTO rules, which require that barriers to trade be 
dismantled on both sides, introducing an element of reciprocity into trade relations 
between the EU and the ACP states for the first time. This gave rise to concern that 
extensive market opening in these countries to the EU could create strong adjustment 
pressures, while European suppliers would be only marginally affected by free market 
access for ACP goods and services. The deadline for negotiation was 31 December 2007.  

9.2 The Commission’s aim was always “full” EPAs — which include provisions on trade-
related areas, trade-related rules and trade in services and include appropriate links to 
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development cooperation, as well as trade in goods — in accordance with what is outlined 
in the Cotonou Agreement and the Commission’s negotiating mandate. But not all of the 
six ACP negotiating regions were likely to conclude a full EPA by the set deadline; so, for 
these regions, the Commission decided to pursue basic “trade in goods agreements”, which 
provide for duty free/quota free access and simplified Rules of Origin.  

9.3 Our earlier Reports set out our consideration of the process in greater detail, 
concluding with a letter from the Parliamentary Under-Secretary of State at the 
Departments for International Development and Business, Enterprise and Regulatory 
Reform (Mr Gareth Thomas) outlining the general situation as of the end of April 2008.22 

The Council Decisions 

9.4 These two proposals are for: 

— a Council Decision authorising the signature, on behalf of the Community, and 
provisional application of an Agreement between the EC and its Member States on the 
one hand, and the SADC EPA states on the other; and: 

— a Council Decision authorising the formal conclusion, on behalf of the Community, of 
an Agreement between the EC and its Member States on the one hand, and the SADC 
EPA states on the other. 

9.5 “SADC EPA states” refers to Namibia, Botswana, Lesotho, Swaziland and 
Mozambique, i.e., countries within SADC that have completed interim EPA negotiations. 
Of these, the first four are members, along with South Africa, of the Southern African 
Customs Union (SACU). In this Agreement, for some purposes the “SADC EPA states” act 
collectively and for others they act individually.  

9.6 The Commission and SADC EPA states initialled the IEPA on 23 November 2007, 
which enabled their inclusion in the EPA Market Access Regulation adopted by the 
Council of Ministers on 20 December 2007 (which provides for duty-free, quota-free access 
for all SADC EPA states’ exports to the EU, commencing 1 January 2008).  

9.7 The Commission issued these proposals together as they both concern the formalities 
necessary to agree formally and give effect to the same international agreement, namely the 
Agreement establishing an interim Economic Partnership Agreement between the EC and 
its Member States and the SADC EPA states (the IEPA). The two step process is not 
unusual — the EC Treaty expressly allows the Community to apply international 
agreements provisionally, prior to their formal conclusion, as the formal conclusion 
process can be lengthy.  

Previous consideration 

9.8 The details of the IEPA are set out in our Report of 15 October 2008. In his 
accompanying 10 October 2008 Explanatory Memorandum, the then Parliamentary 
Under-Secretary of State at the Department for International Development (Mr Gareth 

 
22 (29043) 14498/07 and (29155) 14968/07: HC 16–xxi (2007–08), chapter 13 (14 May 2008): see headnote. 
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Thomas) said that the UK had consistently stated that EPAs should help provide a strong 
framework for long term development, economic growth and poverty reduction, and had 
centred its policy on the principles set out in the DFID/DTI Position Paper of 2005.23  

9.9 The Minister said that this Agreement broadly aligned with these principles, which 
included the belief that: ACP countries should be able to decide the scope of issues covered 
within their IEPA; they should have flexibility over their market opening; EPAs should 
provide them with duty and quota free market access into the EU with improved Rules of 
Origin; they should benefit from effective safeguards to protect their markets when 
required; and EU partners should provide ACP countries with effective development 
assistance to benefit from new trade opportunities while ensuring aid is not made 
conditional on signing an EPA. The initialling of this ‘goods-only’ agreement had thus 
enabled SADC EPA states to secure market access into the EU while allowing more time to 
work with other African neighbours to negotiate a regional EPA covering other trade issues 
such as services.  

9.10 The Minister also noted a number of positive features. But he also noted a number of 
concerns raised by the SADC signatories and South Africa — SACU’s biggest and most 
influential member, who had chosen not to initial the IEPA — which he intended to 
pursue in the Development Working Group. These included some measures not required 
for WTO compatibility (e.g. MFN clause and standstill clause), what he regarded as an 
over-ambitious timetable regarding commitments to broaden the scope of the Agreement 
(on services and investment) and the potential damage to the aim of regional integration 
through South Africa’s non-participation. He said that he would monitor these and lobby 
the Commission as necessary. Given these concerns and the fact that discussion on the 
concluded SADC IEPA had not been held so far in the Working Groups, he thought it 
possible that he might need to come back to the Committee with further developments and 
advice. The Committee nonetheless drew all this to the attention of the House, because of 
the widespread interest in the EPA process, and also to the attention of the International 
Development Committee, so that they might be aware of the elements of the EPA and the 
Minister’s concerns; and in the meantime retained the documents under scrutiny.24  

The Minister’s letter of 29 January 2009 

9.11 The Minister provided the following update: 

Regional Integration issues — Border administration:  

— as South Africa is not party to the interim EPA (IEPA), there were concerns over 
regional integration, the most pressing relating to the mis-match in tariffs between the 
SADC states and SACU (South African Customs Union). The main challenge to 
maintaining coherent regional trade regimes was to harmonise tariffs between South 
Africa and other countries in SADC. The Commission had presented South Africa with 
a range of options that would enable this and dialogue was ongoing.  

 
23 Which is reproduced at the Annex to chapter 1 of our First Report: see HC16–i (2007–08), chapter 1 (7 November 

2007). 

24 HC 16–xxxi (2007–08), chapter 5 (15 October 2008); see headnote. 
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Regional Integration issues — Content:  

— EPA rules on sourcing of materials meant that inputs from South Africa which fell 
under the exclusion list could not be used in goods exported to the EU from SADC. 
The Commission had informed him that these items were not indefinitely excluded. 
However, regional governments said there was not yet clarity on dates and how future 
sourcing of inputs from South Africa would be managed. He was monitoring the 
situation closely and would, if necessary, push for greater flexibility from the 
Commission. 

Country Government Views:  

— Angola, South Africa and Namibia were the only governments in the region to express 
opposition to the terms of the interim EPA. Botswana, Lesotho and Swaziland had been 
generally supportive but had expressed concerns about the impact of the Interim EPA 
on regional integration; 

— Namibia had signalled its intention to sign but had also raised concerns, some of which 
echoed those of South Africa. Recent Commission updates said that progress had been 
made on the most contentious issues. On balance, it appeared that Namibia was likely 
to sign, but with the expectation that their concerns would be addressed in the move 
towards a regional EPA; 

— engagement with South Africa was ongoing, but progress had been slow in the light of 
“current domestic pressures”; the Minister would do all he could to encourage both the 
Commission and key negotiating partners to reach agreement on outstanding issues.  

Future Regional Engagement:  

— the Trade Commissioner was to visit the Southern African region in February and the 
Commission planned to hold a seminar in early 2009, once the Interim EPA had been 
signed, to promote constructive discussion with countries in the region on difficult or 
sensitive issues that were not fully resolved within the Interim EPA but were to “be 
seriously considered in the regional agreement.” 

9.12 In sum, the Minister described the SADC region as complex and containing countries 
with quite divergent interests; while a number of concerns had yet to be resolved, 
structures were in place to work towards their resolution.  

Our assessment 

9.13 Though it was plain that there had been little, if any, concrete progress regarding any 
of the Minister’s major concerns, we felt that there were at least indications that the 
Commission was beginning to address them, and it would not be possible for them to do 
so were the IEPA to remain unsigned. We therefore cleared the documents, and again drew 
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this to the attention of the International Development Committee, and asked the Minister 
to write before the summer recess with a further update.25 

9.14 The Council Decisions were subsequently endorsed, with a list of desiderata 
concerning subsequent discussions with the SADC countries, by the European Parliament 
in its resolution of 25 March 2009, 26 and adopted by the Council on 24 April 2009. 

The Minister’s further letter of 11 June 2009 

9.15 The Minister set out the then position as follows: 

State of play of the Interim EPA 

—  the visit by Trade Commissioner Ashton to the SADC region had been positively 
received, following which agreement was reached on issues including export taxes, 
infant industry safeguards, quantitative restrictions, free circulation of goods and tariff 
alignment to preserve the South African Customs Union (SACU);  

— the Interim EPA was signed on 4 June by Botswana, Lesotho and Swaziland. 
Mozambique was expected to sign shortly, and Namibia was expected to sign towards 
the end of 2009;  

— following these discussions, the Commission produced two Joint Declarations and the 
legal text of the Interim EPA; the former were intended to give assurances to the SADC 
signatories that specific modifications would be made to the Agreement. The first 
Declaration set out the position on tariff alignment, such as that the tariffs under the 
SADC EPA align with those of the South African Customs Union; the second set out 
the commitment to regional integration and the region’s commitment to concluding 
the full EPA negotiations; 

— the new legal texts, to be included in the full EPA, would cover the areas referred to 
above, where agreement had been reached, which meant that the agreed changes 
detailed in these legal texts did not change the terms of the Interim EPA text, but only 
became effective once the full EPA was signed. 

Namibia’s position 

— Namibia had requested that the legal text detailing changes to be included in the text of 
the full regional EPA be included as an addendum to the Interim EPA; the Commission 
could not give such assurances, as the interim EPA would have to be re-submitted to 
the European Council; Namibia had cited this as the main reason for not signing;  

— while it appeared that Namibia would not sign in the short term, the EU was an 
important market for its agricultural exports (especially beef and grapes), and failure to 
sign the EPA could ultimately lead to the Commission revoking Namibia’s Market 

 
25 HC 19–vii (2008–09), chapter 7 (11 February 2009); see headnote. 

26 See http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009–0179+0+DOC+XML+V0//EN 
for the full text of the European Parliament resolution. 
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Access Regulation (which provides countries that have signed an EPA provisional 
duty-free, quota-free access to the EU; discussions were ongoing. 

9.16 The Minister concluded by saying that he would continue to support the SADC 
region in its ambition to sign the full regional EPA and “encourage the Commission to be 
as development focused and transparent as possible in its negotiations with SADC states.” 

Our assessment 

9.17  We thanked the Minister for this further information, which we felt was reassuring as 
far as it went. But we found it odd that he made no mention at all of South Africa, and 
asked for a further update in the autumn, to include an indication of where South Africa — 
a key factor — then was in the equation. 

9.18 In the meantime, we again reported this further information to the House because of 
the widespread interest in these issues, and for the same reason again drew it to the 
attention of the International Development Committee.27 

The Minister’s further letter of 8 November 2009 

9.19 In this third letter, the Minister of State at the Department for International 
Development (Mr Gareth Thomas) provides an update on the most recent developments 
within the region and outlines South Africa’s current position, as follows: 

State of play of the Interim EPA 

— Botswana, Lesotho and Swaziland signed the Interim SADC EPA on the 4th June, and 
Mozambique signed shortly afterwards on the 15th June. Namibia is yet to sign; 

— there has been no change in Namibia’s position and none is expected before Namibia’s 
presidential and parliamentary elections, due to be held on 27th and 28th November 
2009. The Commission is prepared to review the situation post-election; 

—  South Africa and Angola have not initialled the Interim SADC EPA and are therefore 
not expected to sign an Interim EPA. 

State of play of the full EPA 

— discussions towards the Full Regional EPA covering all seven SADC countries 
(Botswana, Lesotho, Namibia, Swaziland, South Africa, Mozambique and Angola) were 
progressing with negotiations taking place over the services and investment chapters; 

South Africa 

— Negotiations towards the full EPA include South Africa, notwithstanding its expressed 
reluctance at signing a full EPA; meanwhile, South Africa continues to export to the EU 
under the Trade, Development and Cooperation Agreement (TDCA); 

 
27 See headnote: HC 19–xxi (2008–09), chapter 5 (24 June 2009). 
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— South Africa has raised concerns that the EPA jeopardises regional integration by 
generating two trading regimes in the region, the SADC EPA and TDCA; the 
Commission had responded by making changes to the SADC EPA so that its tariffs are 
aligned to the TDCA; the Deputy Director General for DG Trade, João Aguiar 
Machado, met recently with representatives from South Africa to continue dialogue on 
this matter;  

— the Minister supports these steps to align tariffs and help preserve regional integration; 

— at the recent EU-South Africa Summit (10–11 September 2009), South Africa noted 
further concerns which included the Most Favoured Nation clause, Definition of 
Parties and Rules of Origin, and has agreed to participate in a trade meeting chaired by 
Botswana to try to resolve these concerns;  

— DFID has also commissioned research to analyse the costs and benefits to South Africa 
of signing the SADC EPA as opposed to remaining under the TDCA, the results of 
which should be received by January 2010 and will be shared with all parties.  

9.20 The Minister again concludes by saying that he will “continue to encourage the 
Commission to be as development focused and as flexible as possible in its negotiations 
with SADC states.” 

Conclusion 

9.21 We are once again grateful to the Minister for this further informative update. 

9.22 For the same reasons as before, we are both reporting it to the House and 
forwarding it to the International Development Committee. 

9.23 It is clear that, notwithstanding the Commission’s and others’ efforts, the whole 
basis of a regional EPA, interim or full, remains uncertain so long as South Africa’s 
position remains likewise. We should therefore be grateful for a further update before 
the Easter recess. 
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10  Labour standards in the fishing sector 

(29724) 
10176/08 
COM(08) 320 

Draft Council Decision authorising Member States to ratify, in the 
interests of the European Community, the Work in Fishing 
Convention, 2007, of the International Labour Organisation 
(Convention 188) 

 
Legal base Article 42 EC; consultation; unanimity 
Department Transport 
Basis of consideration Minister’s letter of 16 November 2009 
Previous Committee Reports HC 16–xxvii (2007–08), chapter 6 (16 July 2008) and 

HC 19–xix (2008–09), chapter 5 (10 June 2009) 
To be discussed in Council 30 November 2009 
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

10.1 In June 2007 a new convention on labour standards for the fishing sector was adopted 
at the International Labour Organisation (ILO). The new convention, the Working in 
Fishing Convention, revises and updates four existing fishing sector conventions. Its 
adoption follows on from the consolidated Maritime Labour Convention of 2006,28 which 
excludes the fishing sector from its scope of application.  

10.2 The Working in Fishing Convention applies to all fishers and all fishing vessels 
engaged in commercial fishing operations (with some scope for exemptions and 
exception). It updates and consolidates the existing conventions on hours of work, 
minimum age, medical examinations, work agreements and crew accommodation into a 
single document, and adds new issues such as health and safety, food and potable water, 
manning, repatriation, recruitment and placement and social security, as well as making 
provisions for compliance and enforcement.  

10.3 This draft Council Decision would authorise Member States to ratify the Work in 
Fishing Convention, for those parts falling under Community competence, preferably 
before 31 December 2012. The Commission has actively supported the development of the 
new convention, although it had only observer status at the ILO negotiations.  

10.4 When we considered the document, in July 2008, we said that clearly the convention 
was important for the UK fishing industry. But we noted the Government’s commendably 
careful approach to the ratification of such conventions. Given that, and the timetable 
pressure implied in the draft Decision, we were not clear whether the Government 
intended to support that Commission proposal, as opposed to the convention itself, in the 
form it was drafted. And we asked for clarification of this point. We asked also whether it 

 
28 (27630) 10901/06 (27623) 10900/06: see HC 34–xxxvi (2005–06), chapter 10 (19 July 2006) and HC 41–iii (2006–07), 

chapter 16 (6 December 2006). 
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was the Government’s intention to challenge what seems to us as the inappropriate citation 
of “the first sentence of the first subparagraph of Article 300(2) and the first subparagraph 
of Article 300 (3)” of the EC Treaty in the draft Decision.  

10.5 When we considered the document again, in June 2009, we heard that: 

• the Government fully supported the aim of the convention and was committed to 
ratification, including any consequential changes to UK law and practice necessary 
in order to achieve this; 

• more work was needed to identify exactly what those changes should be, but it was 
estimated that approximately 19 sets of existing merchant shipping regulations 
would need to be amended; 

• the timetable for ratification could only be established after the work on 
identification of these changes was complete; 

• the Commission’s position was that it would “enable and encourage Member States 
to take all the steps necessary for ratification without further delay”; 

• the Government interpreted this as exhorting Member States to ratify before 31 
December 2012, as indicated in the draft Decision, but not an explicit requirement 
to do so;  

• on this basis the Government felt that it could accept the proposal, as it did not 
consider it to be in conflict with the aims of the convention; 

• the Government agreed with our view that the reference to the first sentence of the 
first subparagraph of Article 300(2) in the draft Decision was incorrect; 

• in its view, the correct reference should be enlarged to “the first subparagraph of 
Article 300(2)”; 

• this was in preference, for the avoidance of doubt, to our suggestion of “a simple 
reference to Article 300 or a reference to the second sentence of the first sub-
paragraph of Article 300(2)”;  

• the Government had sought clarification from the Commission on this point in the 
first substantive Council working group discussion of the proposal, on 11 March 
2009, and the Commission had undertaken to consider the matter further before 
the next meeting;  

• the Government was reasonably confident that its view on the citation would 
prevail;  

• at the same working group meeting another Member State questioned the assertion 
that there are aspects of the convention within the exclusive competence of the 
Community and this was still to be discussed; and 

• there had been indications that the Czech Presidency would like to move the draft 
Decision forward for adoption at a Council meeting June 2009. 
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We said that we understood there was not sufficient progress on the matter to encourage 
the Presidency to take the draft Decision at a Council meeting in June 2009 as planned and 
that we wished to hear in due course about further developments, in particular in relation 
to the Article 300 EC citation and to the question raised about exclusive Community 
competence. Meanwhile the document remained under scrutiny.29 

The Minister’s letter 

10.6 The Parliamentary Under-Secretary of State, Department for Transport (Paul Clark), 
writes to tell us that the working group convened on 24 September 2009 and at that 
meeting: 

• the Commission confirmed the opinion held by some Member States (including 
the UK) that ratification of the Convention need not be obligatory and that, 
pertaining to those parts of the Convention falling outside the exclusive 
competence of the Community, Member States that intend to ratify should not be 
obliged to do so by the target date of 31 December 2012; 

• discussions confirmed the assertion that there are aspects of the Convention within 
the exclusive competence of the Community and, as a result, Article 1 of the 
proposed text was revised to put the matter beyond doubt; and 

• on the issue of the Treaty base the Commission and Member States agreed to 
replace the citation of the first sentence of the first subparagraph of Article 300(2) 
by the second sentence thereof — the current working text of the proposal reflects 
this change. 

The Minister comments that, on this basis, the Government expects that Member States 
will be able to lift their remaining reserves on the draft decision, paving the way for 
agreement at the Employment, Social Policy, Health and Consumer Affairs Council on 30 
November 2009.  

10.7 The Minister also says that: 

• the Government fully supports the aim of the new Convention, is in principle 
committed to working towards ratification and accepts that UK law and practice 
should be changed in order to achieve this; 

• the complexities it expects to encounter in implementing the Convention, 
however, mean that the Government could not support the inclusion of an 
obligatory timescale for ratification; and 

• while the Government is giving priority to implementation of the Maritime Labour 
Convention 2006, which Member States were authorised to ratify in June 2007 and 
which it intends to be ready to ratify by the end of 2010, the Maritime and 
Coastguard Agency has begun to consider with fishing industry representatives 
whether elements of the Work in Fishing Convention, which require similar 

 
29 See headnote. 
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legislative changes for the protection of fishers as are required for seafarers under 
the Maritime Labour Convention, can be taken forward at the same time.  

Conclusion 

10.8 We are grateful to the Minister for his account of where matters stand on this draft 
Decision. We have no further questions to raise and clear the document. 

 
 
 

11  Moveable assets 

(30468) 
7115/09 
+ ADD 1 
COM(09) 94 

Draft Council Decision on the signing by the European Community 
of the Protocol to the Convention on International Interests in 
Mobile Equipment on matters specific to railway rolling stock, 
adopted in Luxembourg on 23 February 2007 

 
Legal base Article 61(1) EC; co-decision; QMV 
Department Transport 
Basis of consideration Minister’s letter of 16 November 2009 
Previous Committee Report HC 19–xiii (2008–09), chapter 2 (1 April 2009) 
To be discussed in Council 30 November 2009 
Committee’s assessment Politically and legally important 
Committee’s decision Cleared 

Background 

11.1 Those providing asset-based finance for high-value internationally mobile equipment 
are reliant on the national laws of the territories through which such equipment passes, but 
those laws differ in the extent to which a security interest is recognised, thus creating risks 
for the financier. The 2001 Cape Town Convention on International Interests in Mobile 
Equipment provides a new uniform international legal order for the creation, registration 
and enforcement of security and similar interests in such equipment (including insolvency 
proceedings and the remedies available in the event of default by a debtor). The general 
regime of the Convention, which is for the Community a mixed competence instrument, is 
applied to different high-value mobile equipment by equipment-specific protocols. The 
Community is still in the process of concluding (acceding to) the Convention.30 

11.2 This draft Decision is to authorise signature by the Community of the protocol to the 
Cape Town Convention on matters specific to railway rolling stock, the Luxembourg Rail 
Protocol. The protocol was adopted at a Diplomatic Conference on 23 February 2007 in 
Luxembourg, held under the auspices of the International Institute for the Unification of 

 
30 (29920) 12135/08: see HC 19–vi (2008–09), chapter 4 (4 February 2009).  
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Private Law31 and the Intergovernmental Organisation for International Carriage by Rail.32 
It is intended to facilitate financing of high-value railway rolling stock by seeking to ensure 
protection, for example of a leasing company’s rights against defaulters, by a method of 
central registration, priority and common contractual terms. One of the purposes of this is 
to reduce the costs of leasing contracts for rolling stock. 

11.3 The Luxembourg Rail Protocol is, like the Cape Town Convention itself, a mixed 
agreement falling partly under exclusive Community competence. The Community has 
competence over certain matters governed by the protocol such as jurisdiction and the 
recognition and enforcement of judgements in civil and commercial matters, insolvency 
proceedings and contractual obligations. There is also existing Community rail legislation 
— Directive 2008/57/EC on interoperability of the rail system within the Community and 
Regulation (EC) No 881/2004 establishing the European Railway Agency. For these 
reasons individual Member States cannot sign up to and adopt the protocol in its entirety, 
rather only those aspects for which the Community does not have exclusive competence.  

11.4 Under Article XXII of the Luxembourg Rail Protocol, Regional Economic Integration 
Organisations may sign, accept, approve or accede to the protocol. In this respect, as the 
Community has competence over certain matters governed by the protocol, it would be 
able it to sign the protocol, provided it obtains the approval of the Council and the 
European Parliament. Article XXII(2) requires that at the time of signature, acceptance, 
approval or accession, the Community, as such a regional organisation, must make a 
general declaration indicating the matters covered by the protocol, which fall within the 
Community’s competence. A declaration annexed to the draft Decision outlines the 
Community powers conferred by Regulations (EC) No 44/2001 (on jurisdiction and the 
recognition and enforcement of judgements in civil and commercial matters), No 
1346/2000 (on insolvency proceedings) and No 593/2008 (on the law applicable to 
contractual obligations), Directive 2008/57/EC (on interoperability of the rail system) and 
Regulation (EC) No 881/2004 (establishing the European Railway Agency). 

11.5 When we considered the draft Decision, in April 2009, we heard that: 

• increasingly, in the UK and elsewhere in the Community, purchase of transport 
equipment was being financed by private investors, through the capital markets; 

• in the light of this, the UK along with other Member States had signed the Cape 
Town Convention; 

• although the UK had signed the Cape Town Convention, this in itself was not 
legally binding with respect to adoption of the Luxembourg Rail Protocol, as it 
would need to be signed, ratified and transformed into UK law by enabling 
legislation; 

• while the Government realised that it might be advantageous for the Community 
and other Member States to sign the protocol, it considered that the it would only 

 
31 See http://www.unidroit.org/.  

32 see http://www.otif.org/index.php?L=2.  
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be of limited benefit to potential UK lenders and lessors who engaged in cross-
border transactions; 

• the broad outcome of the Government’s public consultation on the protocol was 
that, while there was support from respondents for the protocol, there were also 
concerns about some implications of the protocol and that the responses of the 
three principal rolling stock companies in the UK indicated a belief that the 
protocol would only be of limited benefit to UK lessors or financiers; and 

• the Government did not see any need for the protocol to be implemented in the 
UK to improve the security of rolling stock financing and before being in a position 
to implement, due consideration would have to be given to reservations that the 
Government had. 

We were not absolutely clear as to the Government’s intentions — it seemed that on the 
one hand the Government would support the draft Decision, in the interests of those 
Member States who would benefit from Community accession to the Luxembourg Rail 
Protocol, on the other it did not intend that the UK should accede to the protocol, given its 
limited interest for the UK. Before considering the document further we asked for 
clarification of this.33 

The Minister’s letter 

11.6 The Parliamentary Under-Secretary of State for Transport (Chris Mole) writes now to 
explain that: 

• the Secretary of State has a duty under the Railways Act 1993 to ensure that 
franchised passenger rail services continue to run when a rail franchise terminates 
and there is no successor franchisee; 

• the Government’s previous reservations over this proposal concerned the UK’s 
system of “direct agreements”, which are designed to ensure compliance with this 
provision of the Act; 

• a direct agreement is a contract by which the Secretary of State ensures that he has 
rolling stock with which to deliver passenger rail services if there is no franchise in 
place; 

• a direct agreement would give the Secretary of State the right to use rolling stock 
owned by rolling stock leasing companies operating in the UK if a rail franchise 
were to terminate; 

• the Government is now satisfied that, should the UK accede to the Luxembourg 
Rail Protocol, it would be able to make a series of declarations which would 
adequately protect its interests under these direct agreements; and 

 
33 See headnote. 
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• once the Community has acceded to the protocol the Government intends to 
formally consult the rail industry as to whether the UK should also accede to the 
protocol. 

11.7 The Minister also tells us that the Government agrees with the assessment, made by 
the Commission in its Explanatory Memorandum accompanying the draft Decision, that 
the Protocol is likely to be of great benefit to the European rail industry, banks, and 
governments by encouraging capital investment in the rail sector. He comments further 
that: 

• the purpose of the protocol is to provide an international mechanism whereby 
financial interests in railway rolling stock may be registered in a central database; 

• where an interest is registered a rule of priority would operate in favour of that 
interest, so protecting the investment where the operator of the rolling stock 
defaults on his obligations; 

• the financial interest is protected and recoverable except when those financial 
interests rest in public service rolling stock in respect of which an appropriate 
declaration has been made; 

• by protecting an investment in this way, thereby increasing the confidence of 
leasing companies, the Protocol could lead to a reduction in costs for industry; and 

• the Government can see therefore that the protocol would be clearly advantageous 
to the European rail industry, would provide greater security for the leasing 
companies of rolling stock, and would be beneficial both to borrowers, by 
stimulating increased flows of capital at lower cost, and to equipment suppliers.  

11.8 The Minister also informs us of some legal considerations, saying that: 

• regrettably we were misinformed, in the Government’s Explanatory Memorandum 
of 23 March 2009 about the legal base for the draft Decision — it is Article 61(c) 
EC, not Article 71(1) EC; 

• the Government is satisfied that the draft declaration annexed to the draft Decision 
properly delineates the relevant areas of Community competence 

• the Community has competence in relation to the processes and procedures by 
which actions related to contractual rights may be taken, in relation to the rules 
concerning the subsequent recognition and enforcement of judgments and in 
relation to the determination of the governing law of a contract; 

• the Community also has competence in relation to rules that determine the 
jurisdiction in which insolvency proceedings may be initiated and the recognition 
of related judgments; and 

• in the rail sphere, the Community has competence in relation to technically 
oriented measures that are designed to bring out a greater degree of technical 
harmonisation and interoperability.  
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11.9 Finally the Minister tells us that discussions on the proposal at recent working groups 
have indicated that any earlier issues raised by Member States have now been resolved and 
the Government understands that the Presidency therefore intends to seek agreement to 
the draft Decision at the Justice and Home Affairs Council on 30 November 2009. 

Conclusion 

11.10 We are grateful to the Minister for this clarification, and for the additional 
information, he has given us. We have no further questions to raise and now clear the 
document.  

 
 
 

12  Urban mobility 

(30993) 
14030/09  
+ ADDs 1–2 
COM(09) 490 

Commission Communication: Action plan on urban mobility 

 
Legal base — 
Document originated 30 September 2009 
Deposited in Parliament 8 October 2009 
Department Transport 
Basis of consideration EM of 29 October 2009 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

12.1 In September 2007 the Commission published a Green Paper Towards a new culture 
for urban mobility as a first step to developing an action plan for urban transport.34  

The document 

12.2 In this Communication the Commission presents an action plan, which builds on the 
suggestions made by stakeholders in response to the Green Paper. It is intended to set out a 
framework of Community initiatives in urban mobility while respecting the principle of 
subsidiarity. It proposes short- and medium-term practical actions to be launched 
progressively from now until 2012. The Commission has grouped activity under six key 

 
34 (28949) 13278/07: see HC 16–xx (2007–08) chapter 10 (30 April 2008). 
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themes each with a number of actions from the 20 that emerged from the Green Paper 
consultation.  

12.3 The first theme is “promoting integrated policies” and covers three of the actions 
proposed. This is described as an integrated approach for the development of transport 
infrastructure and services, also linking transport with environment protection, healthy 
environments, land use planning, housing, social aspects of accessibility and mobility and 
industrial policy.  

12.4 The second theme is “focusing on citizens” and covers six of the actions. This is 
described as ensuring a high level of protection of passenger rights, particularly passengers 
with reduced mobility. As part of this the Commission will moderate a dialogue with 
stakeholders, including organisations representing operators, authorities, employees and 
user groups, in order to identify Community-wide best practices and conditions for 
strengthening passenger rights in urban public transport. Building on sectoral initiatives 
and complementing the Commission’s regulatory approach, the aim is to put a set of 
ambitious voluntary commitments in place, including quality indicators, commitments to 
protect the rights of travellers and of persons with reduced mobility as well as commonly 
agreed complaint procedures, and reporting mechanisms. Legislation exists for rail services 
and similar legislation has recently been proposed for bus and coach services and for 
maritime and inland waterway services.35  

12.5 The next theme is “greening urban transport” and covers four of the actions. Here the 
Commission will help to strengthen markets for new clean vehicle technologies and 
alternative fuels through research and demonstration projects funded through the Seventh 
Framework Research and Development Programme and, in 2009, will fund new projects 
related to electric vehicles. 

12.6 The fourth theme is “strengthening funding” and covers two of the actions. In the 
short term the Commission will assist authorities and stakeholders to explore existing 
funding opportunities and develop innovative public-private partnership schemes.  

12.7 The fifth theme is “sharing experience and knowledge and covers three of the actions. 
Here the Commission will: 

• help in the exchange of information, in particular about model schemes developed 
through Community programmes; 

• launch a study on how to improve data collection for urban transport and mobility; 
and 

• set up an urban mobility observatory for urban transport practitioners in the form 
of a virtual platform to share information, data and statistics, monitor 
developments and facilitate the exchange of best practices.  

 
35 (30255) 16933/08 + ADDs 1–2: see HC 19–v (2008–09), chapter 4 (28 January 2009) and HC 19–xxiv (2008–09), chapter 

2 (15 July 2009) and (30264) 11990/08 + ADDs 1–2: see HC 19–v (2008–09), chapter 4 (28 January 2009), HC 19–xxiii 
(2008–09), chapter 3 (8 July 2009), HC 19–xxvi (2008–09), chapter 2 (10 September 2009) and HC 19–xxvii (2008–09), 
chapter 21 (14 October 2009). 
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12.8 The final theme is “optimising urban mobility” and covers two of the actions — 
facilitating modal shift towards more environmentally friendly modes of transport and 
efficient freight logistics; encouraging less car-dependency and using public transport 
more; using alternative means of transport such as electric bicycles, scooters and 
motorbikes and workplace support through financial incentives and parking regulations. 
The Commission will also look at electronic ticketing and payment, traffic management, 
travel information, access regulation and demand management, and address the 
opportunities opened up by the European Galileo GNSS system. As a start, the 
Commission will launch a study on improving the interoperability of ticketing and 
payment systems across services and transport modes, including the use of smart cards in 
urban transport with a focus on major European destinations (airports, rail stations). 

12.9 The Commission annexes a timetable for launching the actions proposed, which we 
reproduce. It also accompanies its Communication with an impact assessment, which rates 
expected cost and administrative burdens of all the actions as low or very low. In 2012 the 
Commission will conduct a review of the implementation of the action plan and will assess 
the need for further action. 

The Government’s view 

12.10 The Minister of State, Department for Transport (Mr Sadiq Khan) tells us that, in 
principle, the Government supports the Commission’s action plan, which is broadly in line 
with its urban transport policies. He comments that the themes of capacity building and 
sharing best practice that run through the action plan align with some of the work the 
Department for Transport will be doing with local authorities over the next few years.  

12.11 The Minister continues that the Government will seek further clarification on some 
specific provisions in the action plan. On the first of these, Action 4 “Platform on passenger 
rights in urban public transport” (under the “focusing on citizens” theme), the Minister 
says that: 

• the Commission is proposing to work with stakeholders to identify Community-
wide best practices and conditions for strengthening passenger rights in urban 
public transport with the intention of developing a set of voluntary commitments; 

• Regulation (EC) No 1371/2007 on rail passenger rights comes into effect on 4 
December 2009 and a proposal for bus and coach services is currently being 
negotiated;36 

• for rail it is unclear to the Government why further work is needed for 
strengthening passenger rights, beyond the Commission’s regulatory approach; 

• the Government feels it would be best for the Commission to first assess the impact 
of the Rail Passengers’ Rights Regulation before considering what if any additional 
strengthening is needed; 

 
36 Ibid. 



54    European Scrutiny Committee, 1st Report, Session 2009–10 

 

 

• in respect of the bus and coach passenger rights draft Regulation the final scope has 
yet to be agreed; 

• the Government is seeking exclusion of all local bus services, as it feels 
that Member States are best placed to decide on any requirements that apply to 
such services; 

• whilst voluntary commitments would be better than legislation, the Government 
believes it is too early to consider further action in this area, when it is still unclear 
what the final Regulation on bus and coach passenger rights will look like; and 

• the proposed Regulation is unlikely to come into force until after 2010, when the 
Commission is proposing to carry out this action. 

12.12 On Actions 12 and 20, “Study on urban aspects of the internalisation of external 
costs” and “Intelligent transport systems for urban mobility” (under the “greening urban 
transport” and “optimising urban mobility” themes), the Minister says that the 
Government would want to resist attempts to advocate specific technologies rather than 
setting objectives or common standards — it believes that selecting specific technologies 
could restrict development to one path instead of promoting innovation. 

12.13 On Action 16, “Upgrading data and statistics” (under the “sharing experience and 
knowledge” theme), the Minister says that:  

• there have been various initiatives in the past to collect better urban data; 

• this is intrinsically difficult for urban transport, as many systems cover both urban 
and non-urban areas; 

• there are also issues about how different countries define urban areas; 

• any study should start by looking at what has been done before and should aim to 
improve data collection in countries that do not have a good tradition in this area; 
and 

• it should not impose undue burdens on countries with good data systems, simply 
for conformity to a standard pattern. 

12.14 On Actions 17 and 18, “Setting up an urban mobility observatory” and 
“Contributing to international dialogue and information exchange” (also under the 
“sharing experience and knowledge” theme), the Minister says that: 

• an urban mobility observatory and the other measures suggested could form a 
more flexible approach than specifying data collection as proposed in Action 16; 
and 

• urban areas, however, have very different transport issues and needs according to 
their development — some need solutions to congestion, others would welcome 
more traffic as a sign of economic vitality.  
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Conclusion 

12.15 Although we have no questions to raise on this document, and we clear it from 
scrutiny, we draw it to the attention of the House because of its relevance to, amongst 
other matters, transport, environmental and planning issues.   

Annex  

Timetable of urban mobility actions 

Launch in 2009 

Action Number 
Accelerating the take-up of sustainable urban mobility plans 1 
Improving travel information 6 
Access to green zones 7 
Research and demonstration projects for lower and zero emission vehicles 10 
Internet guide on clean and energy-efficient vehicles 11 
Information exchange on urban pricing schemes 13 
Optimising existing funding sources 14 
Setting up an urban mobility observatory  17 

Launch in 2010 

Action Number 
Transport for healthy urban environments 3 
Platform on passenger rights in urban public transport 4 
Campaigns on sustainable mobility behaviour 8 
Energy-efficient driving as part of driving education 9 
Analysing the needs for future funding 15 
Upgrading data and statistics 16 
Contributing to international dialogue and information exchange 18 

Launch in 2011 

Action Number 
Sustainable urban mobility and regional policy 2 
Improving accessibility for persons with reduced mobility 5 
Study on urban aspects of the internalisation of external costs 12 

Launch in 2012 

Action Number 
Urban freight transport 19 
Intelligent transport systems (ITS) for urban mobility 20 
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13  Maritime policy 

(31027) 
14363/09 
+ ADD 1 
COM(09) 540 

Commission Report: Progress report on the EU’s integrated 
maritime policy 

 
Legal base — 
Document originated 15 October 2009 
Deposited in Parliament 23 October 2009 
Department Transport 
Basis of consideration EM of 9 November 2009 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared  

Background 

13.1 In 2006 the Commission published a Green Paper Towards a maritime future policy 
for the Union: A European vision for the oceans and seas.37 This was followed in October 
2007 by a Commission Communication An integrated maritime policy for the European 
Union, which proposed an action plan for the “Integrated Maritime Policy” and which is 
sometimes referred to as the ‘Blue Paper’ or ‘Blue Book’.38 The essential idea behind the 
IMP is joined-up governance in respect of marine and maritime policy making. There are 
many aspects to such policies, for example environmental, social and economic. The 
concept is that developments in individual policy areas are considered in the context of the 
broader whole, so that such developments and any measures taken complement those in 
other areas. This approach reflects the Lisbon Strategy aims of sustainable economic 
growth, better employment opportunities, greater social cohesion and respect for the 
environment. 

13.2 When the European Council, in December 2007, endorsed the Commission’s 
Communication on the IMP and its accompanying action plan, it called for a progress 
report within two years.  

The document 

13.3 This document is the report called for by the European Council. It describes progress 
in implementing the action for IMP and outlines the direction of future work. Details of 
progress on the 65 actions in the plan, and work relating to sea basins and other relevant 

 
37 (27686) 11510 +ADDs 1–13: see HC 34–xxxix (2005–06), chapter 2 (25 October 2006) and Stg Co Debs, European 

Committee, 19 March 2007, cols. 3–16. 

38 (29068) 14631/07 + ADDs 1–5: see HC 16–viii (2007–08), chapter 2 (16 January 2008) and HC Deb, 3 June 2008, cols 
713–35. 
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activities, and a summary table are included in the staff working document, which 
accompanies the report. The Commission reports that 56 of the actions in the plan have 
been launched or completed (mostly in the form of Commission or Council acts). 

13.4 The Commission says that: 

• progress has been made in four broad areas — greater integration and co-operation 
in governance structures, building a knowledge base and developing cross-cutting 
tools for implementation of the IMP, improving the quality and coherence of 
sectoral policies and taking account of particular regional needs; 

• in respect of governance issues, a new Directorate-General for Maritime Affairs 
and Fisheries was created to oversee the IMP and there is a Steering Group of ten 
Commissioners, supported by an inter-service group involving 28 Directorates-
General of the Commission; 

• work is taken forward through regular meetings of experts from Member States 
and through internal and external consultation; 

• particular instances of development of integrated approaches in Member States 
include an important example in the UK’s Marine Bill; 

• there have been particular regional and coastal initiatives around Europe; 

• an annual European Maritime Day, held every May and featuring a stakeholder 
conference to showcase and bring momentum to the IMP, has been created; 

• it is developing cross-cutting tools under the IMP;  

• three aspects of this are Maritime Spatial Planning (MSP) and Integrated Coastal 
Zone Management (ICZM), integration of maritime surveillance and a marine 
knowledge base; 

• MSP is a tool to balance competing sectoral interests in limited maritime space and 
to achieve the sustainable use of marine resources underpinned by an ecosystem-
based approach — an MSP ‘roadmap’ was published in 2008;39 

• developmental work on MSP and ICZM is ongoing; 

• integrated maritime surveillance, including the control of unlawful activities at sea, 
the prevention of accidents, the detection of illegal oil discharges and the 
monitoring of fishing activity, aims to improve the efficiency and economy of 
operations at sea; 

• study work has been undertaken, with the involvement of defence interests; 

• it has made two calls for proposals for pilot projects for the integration of 
surveillance in the Mediterranean and in a northern European area in its detailed 

 
39 (30344) 16446/08 HC 19–viii (2008–09), chapter 26 (25 February 2009). 
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Communication on integrated surveillance Towards the integration of maritime 
surveillance in the European Union;40 and 

• work towards building a comprehensive marine knowledge base to inform policy, 
including data on hydrography, geology, biology and chemistry in sea basins is 
being taken forward by the development of the European Marine Observation and 
Data Network (EMODNET)41 and socio-economic data is also being considered. 

13.5 The Commission looks forward to developments in sectoral policies, highlighting two 
significant areas of research and environment: 

• an integrated Marine and Maritime Research Strategy42 aims to facilitate the 
creation of a European Research Area, promoting scientific excellence and 
innovation; and 

• the Marine Strategy Framework Directive (MSFD)43 requires Member States to 
achieve good marine environmental status by 2020 — cross-cutting tools such as 
MSP and EMODNET are to support this goal, the Commission notes that the 
Common Fisheries Policy is closely related to the MSFD and is also taking an 
ecosystem-based approach and a Regulation on the protection of vulnerable 
marine systems from bottom fishing gears has been adopted.44 

13.6 Apart from these specific sectoral policy developments, the Commission briefly notes 
a range of other activities in progress as part of the IMP: 

• a Communication on offshore wind energy;45 

• support for IMP objectives from the Cohesion Fund;  

• development of a maritime transport strategy for the period 2009–2018, of which 
the creation of a European maritime space without barriers is a feature;46 

• work on improvements to the working conditions of seafarers, including the 
incorporation of elements of the International Labour Organisation’s Maritime 
Labour Convention 2006, into Community law;47  

• other various instances of increased coordination in other policy areas, such as 
safety of navigation and ports, promotion of maritime clusters, support for 
shipbuilding and marine equipment sectors, sustainable coastal and maritime 
tourism and the strategy on climate change adaptation, as well as other initiatives 

 
40 14365/09, on which we expect to report shortly. 

41 See http://ec.europa.eu/maritimeaffairs/consultation_emodnet_en.html.  

42 (29941) 12699/08: see HC 16–xxxv (2007–08), chapter 16 (12 November 2008). 

43 (26971) 13759/05: see HC 34–xii (2005–06), chapter 2 (30 November 2005) and HC 34–xiii (2005–06), chapter 1 (14 
December 2005) and Stg Co Debs, European Standing Committee, 14 February 2006, cols. 3–20.  

44 (29026) 14231/07 + ADDs 1–2: see HC 16–i (2007–08), chapter 25 (7 November 2007). 

45 (30187) 15904/08: see HC 19–iii (2008–09), chapter  9 (14 January 2009). 

46 (30393) 5779/09 (30392) 5775/09: see HC 19–xi (2008–09), chapters 3 and 4 (18 March 2009) and Gen Co Debs, 
European Committee, 11 May 2009, cols. 3–18. 

47 (29822) 11588/08: see HC 16–xxix (2007–08), chapter 19 (10 September 2008). 
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which, while not directly sea-related, contain a maritime dimension and which are 
mentioned in the accompanying staff working document. 

13.7 The Commission notes the development of specific regional strategies under the 
umbrella of the IMP, with targeted strategies and specific measures appropriate to 
individual sea basins — to date, it has developed regional approaches for the Arctic and the 
Mediterranean and launched a strategy for the Baltic and a Communication on The 
European Union and the Arctic Region48 presents proposals to protect the Arctic in keeping 
with the principles of the IMP. 

13.8 Looking to the immediate future, the Commission cites six strategic moves to meet a 
broad objective of sustainable growth coupled with environmental protection. These are:  

• further enhancement of integrated maritime governance;  

• further development of cross-cutting policy tools;  

• the continuing implementation of the MSFD;  

• further development of specific sea-basin strategies,49 including a strategy for the 
North Sea basin;  

• the strengthening of dialogue between the Commission and external maritime 
partners;50 and 

•  in the present context of economic downturn, a renewed focus on sustainable 
economic growth, employment and innovation, involving the exploration of links 
between the IMP and Community energy and climate change policies as well as the 
promotion of better maritime transport.  

A policy document detailing initiatives to take forward these six strategic strands is 
promised in 2010. 

The Government’s view 

13.9 The Parliamentary Under-Secretary of State, Department for Transport (Paul Clark) 
says that the Government’s approach to the IMP remains as it has been since the initial 
consultation launched by the Commission in its 2006 Green Paper and that policy 
implications of specific proposals emerging from the IMP are set out in the Explanatory 
Memoranda submitted on those documents. He comments further that the Government 
will remain vigilant to ensure that specific new proposals, as they emerge, take account of 
key principles and are supported by robust impact assessments and that it has to assess 
such proposals to ensure that they: 

• add value to existing international, Community and national measures; 

 
48 (30227): see HC 19–viii (2008–09), chapter 1 (25 February 2009) and Gen Co Debs, European Committee, 21 April 

2009, cols. 3–18. 

49 A Commission Communication on an Integrated Maritime Policy for better governance in the Mediterranean: see 
(30923) 13365/09, chapter 23 of this report. 

50 (31026) 14360/09: see chapter 8 of this report. 
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• respect the principle of subsidiarity;  

• maintain the competitiveness of the Member States in global markets;  

• are underpinned by eco-system based management, which is important for the 
sustainable use of marine resources;  

• take account of control and security implications; and 

• are accompanied by a sound business case. 

13.10 The Minister says that it is expected that Council Conclusions on the IMP, informed 
by the Commission report and staff working document, will be agreed by the Council 
shortly and that they would: 

• welcome the commitment towards integrated maritime governance in the Member 
States; and  

• invite further comprehensive strategy moves for growth, employment and 
sustainable maritime activity with an ecosystem based-approach, with due respect 
for subsidiarity, proportionality and consultation with stakeholders — which is in 
keeping with the Government’s approach to the IMP and the objectives of the 
Lisbon Strategy. 

Conclusion  

13.11 This report usefully describes developments in implementing the important and 
wide-ranging Integrated Maritime Policy. So, whilst clearing it, we draw it to the 
attention of the House. 
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14  EU and Kosovo 

(31103) 
15872/09 
COM(09) 534 

Commission Communication: Kosovo51 — Fulfilling Its European 
Perspective 

 
Legal base — 
Document originated 14 October 2009 
Deposited in Parliament 10 November 2009 
Department Foreign and Commonwealth Office  
Basis of consideration EM of 17 November 2009 
Previous Committee Report None; but see (31017) 14513/09: HC 19–xxxi (2008–

09), chapter 2 (11 November 2009) 
To be discussed in Council 8 December General Affairs and External Relations 

Council (GAERC)  
Committee’s assessment Politically important  
Committee’s decision Cleared, relevant to forthcoming debate in European 

Committee B on enlargement strategy  

Background 

14.1 In its introduction, the Commission recalls that in December 2008 the Council 
welcomed the Commission’s proposal in its 2008 Enlargement Strategy to present a 
feasibility study on Kosovo, examining means to further Kosovo’s political and socio-
economic development, and recalled the EU’s willingness to assist the economic and 
political development of Kosovo through a clear European perspective, in line with the 
European perspective of the region. 

14.2 The Commission recalls its earlier Communication of April 2005, “A European 
Perspective for Kosovo”,52 and says that the purpose of this Communication is “to take 
stock of developments since then, identify the challenges on Kosovo’s road to Europe, 
confirm the measures it should take to address these challenges, and propose Community 
instruments to help Kosovo further its political and socio-economic development.” The 
Commission also notes that: 

“As Kosovo shares its European perspective with the rest of the Western Balkans, the 
regional context is of particular importance. Kosovo needs to keep pace with 
developments in the region to promote economic growth and foster political 
stability. This is in the interest of Kosovo as well as the Western Balkans and the 
European Union as a whole.” 

14.3 The Commission also notes that: 

 
51 Under UNSCR 1244/1999. 
52 COM(05) 156. 
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— Kosovo declared independence on 17 February 2008; to date, Kosovo’s independence 
has been recognised by 62 countries; Kosovo also adopted a constitution, which is 
based on the Comprehensive Proposal for the Kosovo Status Settlement; the 
International Civilian Representative supervises the implementation of this proposal; 

— the United Nations Mission in Kosovo has been reconfigured; United Nations Security 
Council Resolution 1244/99 continues to apply; UNMIK’s functions include 
monitoring and reporting, facilitating Kosovo’s external representation and the 
Pristina-Belgrade dialogue, and activities related to practical issues concerning Serb-
majority areas in Kosovo; 

— at the request of the UN General Assembly, the International Court of Justice is 
preparing an advisory opinion on whether Kosovo’s declaration of independence is in 
accordance with international law; the Court’s opinion is expected in 2010. 

14.4 Kosovo’s Declaration of Independence on 17 February 2008 expressly invited an 
international civilian presence, as it was envisaged in the Comprehensive Proposal for the 
Kosovo Status Settlement, drawn up by the Special Envoy of the UN Secretary-General for 
Kosovo. The International Steering Group (ISG) comprises States that support the full 
implementation of the Comprehensive Proposal for the Kosovo Status Settlement. The 
International Civilian Office (ICO)provides international support for a European future 
for Kosovo. Its aims are to: 

— ensure full implementation of Kosovo’s status settlement; 

— support Kosovo’s European integration.  

14.5 It does this by advising Kosovo’s government and community leaders, working closely 
with the EU presences in Kosovo — the European Union Special Representative (EUSR), 
the European Commission Liaison Office and the EULEX rule of law mission. The ICO 
assists the International Civilian Representative (ICR) in the fulfilment of his mandate. The 
ICR — Mr Pieter Feith, a former senior official at NATO and the Council Secretariat — 
was appointed by the ISG on 28 February 2008. The ISG charged the ICR, and through 
him the ICO, with the specific task of ensuring implementation by the Government of 
Kosovo of the Comprehensive Proposal for the Kosovo Status Settlement.  

14.6 Mr Feith holds a simultaneous mandate as the EUSR in Kosovo.53 

The Commission Communication  

14.7 The Communication was released in parallel with the annual Commission 
Communication giving an overview of progress on enlargement and on enlargement 
strategy and the associated Country Progress Reports. This study offers incentives and 
practical assistance measures to encourage Kosovo’s European integration, working on the 
areas for development identified in the Kosovo Progress Report. EU standards continue to 
be the driving force of reform in Kosovo. Kosovo’s overarching priority must be to match 
adoption of legislation with adequate implementation and enforcement. Kosovo must 

 
53 See http://www.ico-kos.org/?id=1 for further information. 
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improve the competitiveness of the economy, increase privatisation, increase productivity 
and strengthen its export sector. The very high unemployment level must be tackled, 
education standards must be raised, energy supply made more secure and transport 
infrastructure improved. 

14.8 The Commission’s study provides guidance and conditional incentives for Kosovo to 
further its political and socio-economic development in order to keep pace with the wider 
region as it moves towards a European perspective. The Commission proposes to target 
financial assistance to support the rule of law, public administration reform and efforts to 
improve Kosovo’s business environment, including through twinning programmes. 

14.9 The study includes proposals from the Commission to open a dialogue with Kosovo 
with a view to eventual Schengen visa liberalisation after necessary reforms have been 
undertaken and conditions met; to extend the current Autonomous Trade Measures and, 
when Kosovo meets the relevant requirements, propose negotiating directives for a trade 
agreement; to integrate Kosovo into the Western Balkans economic and fiscal surveillance 
framework; to prepare a study on “Social Protection and Social Inclusion in Kosovo” to 
assist co-ordination of social and employment policies; to explore opportunities for 
supporting Kosovo’s educational institutions; and to strengthen and deepen Kosovo’s 
participation in the Stabilisation and Association Process through establishing a regular 
‘SAP Dialogue’. 

The Government’s view 

14.10 The Minister for Europe at the Foreign and Commonwealth Office (Chris Bryant) 
welcomes and supports the Commission’s proposals in this study for assisting Kosovo’s 
progress in its European perspective, and continues thus: 

“Implementation of these recommendation[s] will help to ensure that Kosovo’s 
development continues in line with EU standards. The Government agrees with the 
assessment of the Commission that Kosovo is not yet ready to enter into agreements 
on visa liberalisation and trade measures. Nevertheless, the opening of dialogues on 
these subjects will allow the Commission to influence the development of Kosovan 
policy. Overall, the proposals in the study are a significant indication that the EU 
remains committed to assisting the political and economic development of Kosovo.  

“The implementation of the recommendations will require careful handling by the 
Commission to take into account the views of all Member States on Kosovo’s status.”  

14.11 The Minister notes that the study has no financial implications per se, EU financial 
assistance for enlargement being delivered via the Instrument for Pre-Accession (IPA), 
with €1.5 billion committed in 2009.  

14.12 Finally, the Minister says that this Communication will be considered alongside the 
Progress Reports in the discussion on enlargement at the 8 December GAERC, and 
possibly at the subsequent December European Council. 



64    European Scrutiny Committee, 1st Report, Session 2009–10 

 

 

Conclusion 

14.13  We considered the Commission’s annual “enlargement package” at our most 
recent meeting, and recommended the main Communication, “Enlargement Strategy 
and Main Challenges 2009–2010”, for debate in European Committee B.54 That 
document highlighted the importance of Kosovo’s European perspective for the wider 
region and how improvement of living conditions would be crucial both for Kosovo’s 
population and for regional stability. The strategy is clear that substantial further 
progress is required to reach European standards, in particular in the rule of law, the 
fight against corruption and organised crime, the strengthening of administrative 
capacity and enhancing dialogue and reconciliation between the communities. The 
strategy also highlighted the increased financial assistance available through the EU 
Instrument for Pre-Accession funding, of which it said Kosovo must make improved 
use through delivering on its reform commitments. The Government endorsed this 
assessment.  

14.14 Thus, first and foremost among the factors that will determine Kosovo’s future is 
whether it can overcome ethnic divisions and develop a functioning, democratic polity 
and similar governance structures. A few days ago, the first elections took place since its 
declaration of independence, for mayors and local councils in 36 municipalities. It 
seems that (according to the European Network of Election Monitoring Organizations, 
ENEMO) the campaign “was conducted in a peaceful and dynamic manner only 
disturbed by isolated cases of misconduct in its last week”; some 45% of the eligible 
voters took part; the vote met “many” international standards; though the Serb 
minority had been encouraged to boycott the elections, turnout among Serbs was 
higher than expected; and voting passed off calmly.55 

14.15 It is, of course, far too soon to judge whether this is a false dawn. But in the 
meantime, we think that this Communication is relevant to the wider enlargement 
debate that we have recommended. 

14.16 We also now clear the document.  

 
 
 

 
54 See headnote: (31017) 14513/09: HC19–xxxi (2008–09), chapter 2 (11 November 2009). 

55 See http://www.reliefweb.int/rw/rwb.nsf/db900SID/SNAA-7XV354?OpenDocument for further information. 
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15  European Union Police Mission in Bosnia and 
Herzegovina 

(31122) 
— 
— 

Council Decision amending Joint Action 2007/749/CFSP on the 
European Union Police Mission in Bosnia and Herzegovina 

 
Legal base Article 14 and 25 TEU; unanimity 
Department Foreign and Commonwealth Office  
Basis of consideration EM of 11 November 2009 
Previous Committee Report None; but see (30095) HC 16–xxxv (2007–08), chapter 

12 (12 November 2008) 
To be discussed in Council 1 December 2009 Justice and Home Affairs Council  
Committee’s assessment Politically important  
Committee’s decision Cleared, but further information requested 

Background 

15.1 The Dayton Peace Agreement ended the 1992–1995 war in Bosnia and Herzegovina 
(BiH); established BiH as a state comprising two Entities, each with a high degree of 
autonomy — the Republika Srpska (RS) and the Federation (FBiH) — and designated the 
Office of the High Representative (OHR) to oversee the implementation of the civilian 
aspects of the Peace Agreement on behalf of the international community and to 
coordinate the activities of the civilian organisations operating in BiH.  

15.2 The Peace Implementation Council (PIC) — 55 countries and international 
organisations that sponsor and direct the peace implementation process — and a PIC 
Steering Board (SB) oversees all this. On a day to day basis, a Board of Principals, chaired 
by the HR, serves as the main coordinating body. Its permanent members are the OHR, 
EUFOR,56 NATO HQ Sarajevo, OSCE, UNHCR, EUPM and the Commission. 
International financial institutions such as the World Bank, the IMF and the UNDP are 
also regular participants.  

15.3 The longstanding goal has always been for BiH to work its way towards European 
accession. The most recent step was the signing in June 2008 of BiH’s Stabilisation and 
Association Agreement. Then, according to plan, the OHR would be wound up and there 
would then be only the EUSR. But things have not gone according to plan. Prior to 
transition, the BiH authorities need to deliver Five Objectives (well established, approved 
by the PIC SB and all previously recognized by BiH authorities as obligations) revolving 
around creating a sustainable, multi-ethnic, democratic, law-based State, and to fulfil Two 
Conditions — signing of the SAA (achieved), and a positive assessment of the situation in 

 
56 The EU’s a military operation in BiH — Operation EUFOR ALTHEA — deployed in December 2004, following the 

decision by NATO to conclude its SFOR mission; presently 6,300 troops with “a Chapter VII mission to ensure 
continued compliance with the Dayton/Paris Agreement and to contribute to a safe and secure environment in BiH”. 
See http://www.euforbih.org/eufor/index.php?option=com_frontpage&Itemid=27 for further information. 
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BiH by the PIC SB based on full compliance with the Dayton Agreement (so far not 
achieved). 

15.4 In March 2002, the then Committee cleared two draft Joint Actions and one draft 
Council Decision that, between them, established an EU Police Mission in Bosnia and 
Herzegovina (BiH) and appointed its Head of Mission/Police Commissioner, as well as the 
EU Special Representative (EUSR), to whom he was to report. The Special Representative 
was to report to the Secretary General/High Representative, Javier Solana. Lord Ashdown 
was expected to be (and duly became) the new UN High Representative in BiH. The 
General Affairs Council agreed that he should also be appointed EU Special Representative 
and the draft Joint Action on this appointment noted that the two were expected to be one 
and the same person. The EU Police Mission ( which took over from the UN’s 
International Police Task Force) was expected to improve high-level management, develop 
the rule of law and, to quote the then Minister, “take the politics out of policing” in Bosnia. 
EU Foreign Ministers agreed the Joint Action taking the decision to launch the EU Police 
Mission in Bosnia and Herzegovina (EUPM BOSNIA ) at the General Affairs and External 
Relations Council on 11 March 2002. It was the first European Security and Defence Policy 
mission. 

15.5 Since 2002, progress in developing sustainable policing arrangements and raising 
policy standards under BiH ownership and significant BiH improvement in its cooperation 
with the International Criminal Tribunal for the former Yugoslavia (ICTY) paved the way 
for the opening of Stabilisation and Association Agreement (SAA) negotiations, which 
brought BiH into line with the other countries of the region and marked a milestone on its 
path to EU integration. But specific challenges remain to be addressed, including tackling 
organised crime and implementing police restructuring. Bosnia’s state-level law 
enforcement agencies were not yet functioning adequately and EU troops still remained to 
maintain a safe and secure environment.  

15.6 Three years ago the Committee cleared a revised mandate, which extended the 
mission for a further two years with reduced staffing levels and a refocused mandate, 
concentrating on building capacity within the senior ranks of the state-level agencies and 
taking a leading role in assisting the fight against organised crime. The then Minister for 
Europe reported that the mission had made considerable progress in developing 
sustainable policing arrangements by: 

— advising on the planning and conduct of major and organised crime investigations and 
operations, with concrete results;  

— strengthening the operational capacity of the State Investigation and Protection Agency 
and the Border Police; 

— strongly contributing to the work of the Directorate for the Implementation of Police 
Restructuring whose final report constituted the basis for political negotiations, so far 
unsuccessful, for an agreement on police restructuring. The mission is also playing an 
important advisory role in this process; 

— facilitating police co-ordination and information exchange between entities, the state 
and the international community; 
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— transforming police-prosecution relations, turning previously confrontational attitudes 
into practical arrangements to improve the quality of investigations. 

15.7 Despite this “solid progress”, the then Minister said that the mission needed to 
continue its work, especially enhancing local capacity to fight organised crime and 
supporting the police restructuring process, which was vital, despite the recent failure of 
the political parties to reach an agreement on restructuring, in order to facilitate 
implementation of a future agreement. 

15.8 Two years later, the Committee cleared a further Joint Action to extend the mission 
for a further and final two years until 31 December 2009. During this mandate, a joint co-
ordination mechanism was to be established to facilitate the transition to Community 
assistance to meet remaining police and rule of law development needs. 

15.9 The then Minister noted that police reform was the key remaining condition for 
Bosnia and Herzegovina to initial and sign its Stabilisation and Association Agreement 
(SAA) with the EU, and thus to move further along its accession path, and the 
Government’s full support for “the EU membership aspirations of the Western Balkans 
countries”, which the mission supported through its focus on reforming Bosnia’s police 
structures. 

15.10 On the Resource Implications, the then Minister: 

— recalled that funding for Common Costs (HQ, in-country transport, office equipment 
etc) is met from the CFSP budget, of which the UK contributes approximately 17%: the 
budget for 2008–09 had not yet been agreed but the mission was, he said, likely to cost 
approximately €12 million, of which the UK would contribute an estimated €2 million 
(£1.4 million at that time);  

— noted that the UK aims to contribute between 11 and 14 personnel to the mission, 
which will be funded from the Whitehall Peacekeeping Budget “which is a call on the 
Treasury’s central contingency reserve”. 

15.11 A year ago, on 20 November 2008, the Committee considered a further Council 
Decision which provided €12.5 million funding for EUPM BOSNIA for 2009. 

15.12 The then Minister for Europe (Caroline Flint) noted that BiH had signed its SAA 
with the EU on 16 June 2008; the continued presence of EUPM in 2009 would “ support 
further reform of Bosnian police structures to uphold the rule of law in line with European 
standards.” 

15.13 On the Resource Implications, the Minister also noted that: 

— of this confirmed 2009 budget of €12.5 million, the UK would contribute an estimated 
€2.13 million (then £1.68 million);  

— the UK had 12 secondees in the mission. 
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Our assessment 

15.14 We recalled that we had noted that, in clearing the original proposals, our 
predecessors had said that “it was important for this mission to succeed”, presumably not 
just because of its purpose and the post-Dayton-and-Paris Agreement context, but also 
because it was the first ESDP mission.  

15.15 We also noted that this was the third EU police mission, each of which very different 
from the other, that we considered at this meeting — the others being the missions in the 
Occupied Territories (EUPOL COPPS) and Afghanistan (EUPOL Afghanistan). We asked 
that the Minister ensure that when this mission comes to an end, a proper assessment is 
carried out in line with the welcome determination by the Council to, as the document in 
question put it, “establish an architecture for evaluation, lessons learned and best practices 
of civilian ESDP operations”, and that this be deposited along with an Explanatory 
Memorandum outlining its findings and the government’s views thereon. 

15.16 In the meantime, we cleared the document.57 

The draft Joint Action  

15.17 This Joint Action extends the mandate for EUPM Bosnia for two years until 31 
December 2011. The Joint Action also provides funding for the mission until December 
2010. 

The Government’s view 

15.18 In his Explanatory Memorandum of 11 November 2009, the Minister for Europe at 
the Foreign and Commonwealth Office (Chris Bryant) says that, over the current mandate 
until 30 December 2009, the mission has made progress against the objectives agreed by 
Member States, EUPM BOSNIA and BiH police managers and Ministers of Interior at 
state and entity level, and that the work of the mission and the BiH police has led to 
improved public relations and trust in the police force.  

15.19 He explains that this Joint Action, for the third extension of EUPM BOSNIA from 
January 2010, focuses the mandate on the fight against organised crime: 

“The mission aims to improve law enforcement co-operation and co-ordination 
through promoting links between the police, judicial and penal sectors, whilst 
ensuring local ownership. The mission has 6 key tasks: 

• “To strengthen the operational capacity and joint capability of Law 
Enforcement Agencies engaged in the fight against organised crime and 
corruption; 

• “To assist and support in the planning and conduct of investigations in the 
fight against organised crime and corruption in a systematic approach; 

 
57 See headnote: (30095) HC 16–xxxv (2007–08), chapter 12 (12 November 2008). 
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• “To assist and promote development of criminal investigative capacities of 
BiH; 

• “To enhance police-prosecution cooperation; 

• “To strengthen police-penitentiary system cooperation; 

• “To contribute to ensure a suitable level of accountability.” 

15.20 The Minister then explains that, to achieve these tasks, the mission will have strategic 
advisers working closely with BiH personnel at State and entity level, as well as advisers and 
experts working with local counterparts along the full length of organised crime and 
corruption investigations, from the initial intelligence development through prosecution to 
prison. The mission is “setting benchmarks for each of these processes, to be agreed with 
State and entity level Ministers of Interior.” 

15.21 The mission will also 

— liaise closely with the EUSR and “provide him with information and strategic advice on 
law enforcement and the rule of law, as well as actively seeking his local political 
guidance and support”; 

— work closely with the Commission “to enable the transition of mission elements to 
Community Instruments.” 

15.22 The Minister then turns to the Mission’s performance under its present mandate: 

• “the mission has been working on police reform and accountability, and 
increasing the operational capacity of State and entity level institutions to 
establish in BiH a sustainable, professional and multi-ethnic police service 
operating in accordance with European and international standards. 
Achievements over the current mandate include:  

• “EUPM has supported the development of BiH State level institutions (State 
Investigation and Protection Agency, Border Police, Ministry of Security). 
The Ministry of Security, advised by EUPM, is planning to further enhance 
the institutional legal framework and the organisational and management 
structure of the State Investigation and Protection Agency.  

• “EUPM has worked to increase cooperation between BiH Law Enforcement 
Agencies and their peers elsewhere in Europe. There have been several high-
profile arrests and trials of individuals and their accomplices from BiH and 
neighbouring countries, previously perceived as “untouchables”. These 
operations and trials have sent a message to the public that law enforcement 
agencies and the judiciary are committed and prepared to address crime and 
corruption.  

• “Despite political challenges, police agencies in BiH remained capable and 
confident to uphold public peace and order. Commemorations in Srebrenica 
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and Eastern Bosnia during July, monitored by EUPM, passed peacefully and 
were noted for the professional conduct of the police.” 

15.23 Looking ahead, the Minister says that from 1 January 2010 the Mission will: 

— focus on “supporting the local authorities to reach operational success in the fight 
against organised crime and corruption through monitoring, mentoring and advising”; 

— be streamlined with fewer staff; 

— be located in the headquarters in Sarajevo, four regional offices and also co-located with 
BiH counterparts in State level institutions; 

— use its established partnerships with the BiH police and prosecution authorities to 
strengthen relationships with other Law Enforcement Agencies in both the judicial and 
penal sectors. 

15.24 Over this mandate, the Minister says: 

“it is important that EUPM work closely with the European Commission and EUSR 
to ensure a co-ordinated EU approach. This is especially true for the transition of 
police reform and accountability, and potentially other mission elements, to 
Community Instruments.” 

15.25 The Minister says that: 

“despite some headline developments, such as the adoption of a new strategy for 
fighting corruption 2009–2014 and the implementation of elements of the UN 
convention on transnational organised crime, much still remains to be done. Even 
with international assistance, 2009 has been a year of only limited progress for the 
Bosnians in their fight against organised crime and corruption. During the next 
mandate period, the support of EUPM will be essential if Bosnia and Herzegovina is 
to reach accepted European standards.” 

15.26 The Minister then adds that the Head of Mission will also be responsible for 
managing a warehouse established to store and reuse equipment from existing ESDP 
missions:  

“EUPM was chosen as the warehouse site after legal and financial analysis. Initially 
the warehouse will house equipment mainly from the restructuring and downsizing 
of EUPM. The equipment will be maintained to provide rapid equipment 
deployment to existing and any new ESDP missions. This will improve the EU’s 
ability to respond to crises, and should reduce the need to buy new equipment from 
EU budgets.” 

15.27 Finally, the Minister says that: 

— the budget will be €14.1 million for 2010 (17% of which is an estimated €2.39 million, 
£2.14 million); 

— the UK has two secondees in the mission funded through the tri-departmental (FCO, 
MOD and DfID) Conflict Prevention Pool; 
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— the Joint Action will be submitted for agreement to the Justice and Home Affairs 
Council on 1 December 2009.  

Conclusion 

15.28 As the Minister notes, his predecessor informed the Committee in July (in a 
“round up” letter about all the ongoing ESDP missions) of the likelihood of this 
proposal, noting in particular that organised crime is of paramount concern in the 
country. However, it was envisaged two years ago that the mandate now coming to an 
end would be the last one. While we have no wish to take issue with this further 
extension per se, we would have expected him to have said a good deal more about the 
wider context, other than police agencies in BiH remaining capable and confident 
“despite political challenges”. 

15.29 At our most recent meeting, we considered the Commission’s Communication on 
its 2010 enlargement strategy, along with the individual Country Progress Reports. In 
the case of BiH, the strategy noted a year of limited progress on the reform agenda and 
the urgent need to speed this up. There were also concerns about the ongoing ethnic 
nationalist rhetoric and challenges to state institutions and a marked deterioration in 
the political climate. With regard to the further development of BiH’s European 
perspective, the Commission referred to the crucial role of the five Objectives and two 
Conditions for closure of the OHR being met, and of the need for constitutional 
reform, and urged BiH political leaders to make progress on this. The most recent 
response by those political leaders would not appear to be at all encouraging: on 21 
October, some three weeks before the Minister’s Explanatory Memorandum, the BBC 
reported that what it called “crisis talks aiming to end years of political stalemate 
among leaders of Bosnia’s divided communities”, which were called by the EU and US 
in a bid to bring in constitutional reform, had ended with no tangible results, and that 
BiH had been left “more fragile than ever” amidst “ fears that a new conflict could 
erupt.”58  

15.30 We should therefore be grateful if the Minister would write to us with his 
assessment of the present position and the prospects for the wider process of moving 
BiH forward. In addition, we should be interested to know: 

— if EUPOL BOSNIA has succeeded in “take the politics out of policing”; 

— what the present position is on the Five Objectives and Two Conditions for closure 
of the OHR; 

— what the present position is on a revised mandate for the EUSR; 

— what his view is on the role of the PIC at this juncture (there being suggestions of 
differences of view among PIC members about its immediate future, with Russia 
said to be arguing for its disbandment); 

 
58 See http://news.bbc.co.uk/1/hi/world/europe/8316773.stm for the full report. 
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— what, in present circumstances, is meant by “enable the transition of mission 
elements to Community Instruments”; 

— if the establishment of a warehouse to store and reuse equipment from existing 
ESDP missions, so as to improve the EU’s ability to respond to crises and provide 
rapid equipment deployment to existing and any new ESDP missions, is not a 
response to the fragility and fears referred to above.  

15.31 In the meantime, we clear the document. 

 
 
 

16  Marketing of products containing genetically 
modified maize 

(31098) 
15375/09 
COM(09) 613 

Draft Council Decision authorising the placing on the market of 
products containing, consisting of, or produced from genetically 
modified maize MIR 604 (SYN-IR6Ø4–5) pursuant to Regulation 
(EC) No. 1829/2003 

 
Legal base Regulation (EC) No 1829/2003; QMV 
Document originated 30 October 2009 
Deposited in Parliament 6 November 2009 
Department Food Standards Agency 
Basis of consideration EM of 11 November 2009 
Previous Committee Report None 
To be discussed in Council November 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

16.1 The marketing of genetically modified organisms within the Community is governed 
by two pieces of legislation — Directive 2001/18/EC,59 which controls the release into the 
environment of the genetically modified product itself (typically maize), and Regulation 
(EC) No. 1829/2003,60 which authorises the placing on the market of food or feed products 
containing such material. In the latter case, the initial application is made to the relevant 
authority in the Member State concerned, which forwards details to the Commission, other 
Member States and the European Food Safety Authority (EFSA). Once the Authority has 
given its opinion, the Commission puts a draft Decision to a Standing Committee of 
Member States’ representatives, and the Decision is adopted if it secures the necessary 

 
59 OJ No. L 106, 17.4.01, p.1. 

60 OJ No. L 268, 18.10.03, p.1. 
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qualified majority: if it does not, the matter is referred to the Council, which then has three 
months in which to reach a decision, failing which the Commission may adopt its original 
proposal. 

The current proposal 

16.2 This document deals with the authorisation of food, feed and other products 
produced from genetically modified maize MIR 604. An application was submitted to the 
UK, and subsequently received a favourable opinion from the European Food Safety 
Authority (EFSA), which concluded that it was unlikely that there would be adverse effects 
on human or animal health or the environment. 

16.3 In the light of that opinion, a draft Commission Decision authorising the marketing of 
the products in question was prepared, and submitted to the Standing Committee on the 
Food Chain and Animal Health on 19 October 2009, when 11 Member States (141 votes) 
were in favour of the proposal, ten Member States (96 votes) were against, and six (108 
votes) abstained. Since support for the proposal fell short of the qualified majority required, 
it has now been referred to the Council for a decision under the relevant rules of procedure 
(see above).  

The Government’s view 

16.4 In an Explanatory Memorandum of 11 November 2009, the Minister of State at the 
Department for Health (Gillian Merron) says that the UK accepts the safety advice from 
the EFSA, and considers that there are no grounds for not supporting authorisation. She 
also points out that the proposal relates to the use of imported products, and not to 
cultivation within the Community (which would require a further application). 

Conclusion 

16.5 Although the authorisation of products containing genetically modified crops 
remains a matter of public interest, the content of this proposal is in line with the 
advice provided by the European Food Safety Authority, and is supported by the UK. 
We are therefore clearing it. 
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17  Taxation 

(30419) 
6035/09 
COM(09) 29 

Draft Council Directive on administrative cooperation in the field 
of taxation 

 
Legal base Articles 93 and 94 EC; consultation; unanimity 
Department HM Treasury 
Basis of consideration Minister’s letter of 9 November 2009 
Previous Committee Report HC 19–ix (2008–09), chapter 5 (4 March 2009) 
To be discussed in Council Possibly 2 December 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

17.1 Since 1977 there has been a Directive, the Mutual Assistance Directive, 77/799/EEC, 
as amended, providing for cooperation between Member States in relation to the 
administration of taxation.  

17.2 This draft Directive would replace the present Mutual Assistance Directive in order to 
extend the scope and improve the effectiveness of exchange of information and mutual 
assistance, as part of the Community drive to tackle cross-border tax evasion and other 
forms of non-compliance or avoidance. The new Directive would: 

• unlike the existing Directive, which is limited to direct taxes and taxes on insurance 
premiums, extend to all types of taxes, other than VAT and excises, which are 
covered by separate legislation, and social security (national insurance) 
contributions; 

• provide for exchange of information between Member States, on request, for tax 
assessment or compliance purposes and for procedures for such exchanges, 
including time limits for meeting requests; 

• provide for spontaneous exchange of information; 

• allow automatic exchanges of information between all Member States on specific 
categories of income and capital to be established through a comitology 
procedure;61  

 
61 Comitology is the system of committees which oversees the exercise by the Commission of powers delegated to it by 

the Council and the European Parliament. Comitology committees are made up of representatives of the Member 
States and chaired by the Commission. There are three types of procedure (advisory, management and regulatory), 
an important difference between which is the degree of involvement and power of Member States’ representatives. 
So-called “Regulatory with Scrutiny”, introduced in July 2006, gives a scrutiny role to the European Parliament in 
most applications of comitology. 
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• set out, more fully than at present, arrangements for the presence and participation 
of officials of one Member State in enquiries in another Member State and provide 
for simultaneous enquiries and checks and service of documents; 

• require feedback on cases and strengthen provisions on sharing best practice; 

• introduce OECD standards of access to bank information and abolish the ability of 
Member States to refuse information requests on the grounds of bank secrecy; 

• introduce standard forms and formats for information exchange, so as to improve 
efficiency and effectiveness; 

• enable all Member States to benefit equally from information received or 
obtainable from third countries; and 

• extend the present disclosure rules to allow sharing of information received with 
other authorities within the Member State, in so far as national law permits. 

17.3 When we considered this proposal, in March 2009, we heard that the Government: 

• welcomed the draft Directive, given that it would be expanding the scope of the 
Mutual Assistance Directive, which supported Government objectives in tackling 
tax evasion and avoidance; 

• thought the proposed Directive should enhance cooperation between Member 
States and strengthen the Community’s contribution to tackling this global 
problem; 

• particularly welcomed the inclusion of OECD standards of transparency and access 
to bank information; 

• wished to consider some aspects of the proposal further, such as the role of the 
Commission and the comitology procedure, to ensure that the Directive would 
achieve its objective of improved cooperation while protecting national sovereignty 
in tax matters; and 

• wished to explore carefully the proposed extension of automatic exchange of 
information in order to understand whether this would introduce new reporting 
burdens on industry. 

We commented that this proposed Directive appeared to offer improved intra-Community 
cooperation against tax evasion and avoidance and we noted the Government’s welcome 
for it. However, before considering the document further, we wanted to hear the outcome 
of the Government’s examination of aspects of the draft Directive to which our attention 
had been drawn. Meanwhile the document remained under scrutiny. 

The Minister’s letter 

17.4 The Financial Secretary to the Treasury (Mr Stephen Timms) writes now to tell us that 
the Government has secured significant improvements in the draft text in Working Group 
discussions and, consequently, is ready to support the adoption of the Directive by the 
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Council at an early date — provided that certain conditions are met. He says that the most 
important development relates to the question of the impact on industry and the 
implications of leaving decisions on automatic exchange of information to a comitology 
procedure.  

17.5 The Minister explains that: 

• under the Commission proposal the impact on industry would depend very much 
on the scope of automatic exchange of information — if automatic exchange were 
confined to information within the possession of tax authorities, which the tax 
authority collected as part of its normal domestic reporting arrangements, then 
there would be no significant impact on industry; 

• if, on the other hand, automatic exchange of information were extended to 
categories of income or capital that are not currently subject to routine reporting 
by industry, then the impact could be considerable in terms of the costs of setting 
up new reporting systems and the associated information technology; 

• in leaving decisions on these matters to a comitology procedure, under which 
decisions would not require unanimity, there would be a risk that compulsory 
automatic exchange of information would be introduced for categories of income 
and capital that were not currently reported on by banks or other sectors of 
industry in respect of their customers or shareholders, such as dividends or capital 
gains (which in the UK are subject to self-assessment rather than third party 
reporting); 

• this is something that the Government has pointed out in working group 
discussions and it is also a matter of concern to other Member States; 

• in view of these concerns the working group has come to the view that decisions on 
automatic exchange of information should not be made under a comitology 
procedure; 

• instead the proposed Directive itself should make clear that automatic exchange of 
information should be confined to certain specific categories of income and capital 
(except where Member States agree other arrangements bilaterally); 

• discussions are continuing on the precise categories to be subject to automatic 
exchange of information — the Government’s view is that these should be confined 
to categories where information is readily available to the Member State providing 
the information; and 

• in particular, it would wish to ensure that any compulsory automatic exchange of 
information would not extend to areas where new reporting systems would be 
necessary for UK industry.  

17.6 The Minister tells us that the Presidency was expected to seek political agreement at 
the ECOFIN Council on 10 November 2009. However, two Member States that currently 
have banking secrecy and are hesitant about any extension of automatic exchange of 
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information were likely to block the proposal. The Minister continues, in the context of our 
still holding the document under scrutiny, that: 

• in view of the way discussions were progressing, the Government feels confident 
that the final draft presented by the Presidency will meet its concerns that there 
should be no disproportionate burdens on industry; 

• as a leading supporter of transparency and exchange of information — a G20 
priority — it would not wish to actively oppose the proposed Directive; 

• in the event that other Member States do not block political agreement, the 
Government would come under pressure to lift its Parliamentary scrutiny reserve; 
and 

• in these circumstances the Government would not wish to prevent agreement.  

We understand that in the event the Presidency was unable to secure the political 
agreement it sought at the ECOFIN Council this month and that it is possible that this will 
be attempted again at the ECOFIN Council on 2 December 2009. 

Conclusion 

17.7 We note that the potential breach of the scrutiny reserve resolution, to which the 
Minister alerted us, did not occur. 

17.8 As for the substance of the proposal, we recognise the improvements the 
Government has secured, or is confident of securing, have no further questions to ask 
and now clear the document. 
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18  Draft Budget 2010 

(30860) 
— 
— 

Draft General Budget of the European Communities for the 
financial year 2010 

 
Legal base Article 272 EC; QMV; the special role of the European 

Parliament in relation to the adoption of the Budget is 
set out in Article 272 

Department HM Treasury 
Basis of consideration Minister’s letter of 17 November 2009 
Previous Committee Report (a) HC 19–xxvii (2008–09), chapter 34 (14 October 

2009) and HC 19–xxxi (2008–09), chapter 14 (11 
November 2009 

To be discussed in Council 18 November 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared (decision reported 14 October 2009) 

Background 

18.1 The Commission’s Preliminary Draft Budget (PDB) is the first stage in the 
Community’s annual budgetary procedure. We reported on the 2010 PDB in June 200962 
and it was debated in European Committee on 6 July 2009.63 The second stage is the 
adoption by the Council of the Draft Budget (DB). The 2010 DB was adopted on 10 July 
2009 and we reported on it in October 2009.64 The 2010 PDB and the 2010 DB form the 
basis of the 2010 Adopted Budget which is expected to be agreed in mid-December 2009, 
after consideration by the European Parliament in October 2009, further consideration by 
the Council in November 2009 and negotiations between the Council and the European 
Parliament. We reported on the outcome of the European Parliament’s first consideration 
of the DB on 11 November 2009.65  

The Minister’s letter 

18.2 The Economic Secretary to the Treasury (Ian Pearson) writes now to tell us about an 
unexpected development in relation to the DB. He tells us that on 13 November 2009 the 
Council Secretariat proposed a letter of amendment to the Commission’s PDB for 2010, 
covering additional resources for changes to the functioning of the European Council and 
the Council in 2010, following the entry into force of the Lisbon Treaty.  

18.3 The Minister says that these costs primarily relate to: 

 
62 (30692): See HC 19–xx (2008–09) chapter 2 (17 June 2009). 

63 Gen Co Deb, European Committee, 6 July 2009, cols. 3–38. 

64 See headnote. 

65 Ibid. 



European Scrutiny Committee, 1st Report, Session 2009–10    79 
 

 

• establishing the European Council as an institution;  

• those incurred in holding the regular European Council meetings and third 
country summits at Head of Government level;  

• creation of an office of the new President of the European Council, of a comparable 
size to that of the President of the European Commission; and  

• an increase in the Council’s resources to support the higher number of co-decided 
dossiers under the Lisbon Treaty.  

18.4 The Minister continues that the total amount of funds requested under Heading 5 
(Administration) of the budget is €25 million (£22 million) in both commitment and 
payment appropriations and that the breakdown is: 

• €2.4 million (£2.1 million) to cover building-related costs for organisation of 
European Council events; 

• €2.6 million (£2.3 million) to cover IT, other equipment and transport expenses, 
including for organisation of European Council events; 

• €6.9 million (£6.2 million) to fund other operating expenditure connected with 
organising European Council events; 

• €1.5 million (£1.3 million) for the salary, entitlements, representation and travel 
costs of the President of the European Council; 

• €5.8 million (£5.2 million) for additional staff for the Council Secretariat, 
comprising 22 new posts for the office of the President of the European Council, 
ten new posts for additional security agents for protection of the President and 28 
new posts to strengthen other departments; 

• €0.8 million (£0.7 million) to cover expenditure on missions by those working 
directly with the President of the European Council, media coverage of events and 
medical expenses; and 

• €5 million (£4.5 million) as a contingency reserve to fund activities, the demand for 
which may arise in-year as the European Council is set up and shaped as an 
institution. 

The Minister comments that: 

• in presenting this proposal the Council Secretariat said it intended to present it for 
formal decision by Ministers at the Budget Council on 18 November 2009; 

• Member States had not been given any prior warning of this intention, or indeed of 
the proposal’s publication date or form; and 

• the Government has repeatedly and strongly objected to this method of procedure, 
in the Council’s budget committee on 13 November 2009 and bilaterally with other 
Member States, the Presidency and the Council Secretariat.  
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18.5 The Minister comments further that: 

• the Government “of course” fully supports the establishment of the European 
Council as an institution and the creation of the post of President of the European 
Council; 

• it believes firmly that the President should have the necessary support in order to 
allow the holder to be effective in bringing greater coherence and consistency to the 
Community’s actions and to drive forward real progress on the collective issues 
faced; 

• it believes, however, that proposals for funding these changes should be presented 
in sufficient time to allow adequate consideration by the Budgetary Authority (the 
Council and the European Parliament); and 

• it has also made very clear that such proposals must be brought forward on a 
timing that allows Member State governments an adequate period for 
consideration by national parliaments. 

18.6 The Minister tells us that: 

• following pressure from the Government and other Member States in Council, it 
now seems possible that the proposal may be considered according to an 
alternative procedure providing for further consideration of it until the end of 
November 2009; 

• he is sorry not to be able to give us a more certain picture of this and assures us that 
the Government is pushing for full clarity on the process as soon as possible; and 

• if, in the meantime, the issue were to be discussed at the Council of 18 November 
2009, the Government would reiterate the need for a period of proper 
consideration of the proposal by Member States, including with national 
parliaments. 

18.7 Finally, the Minister says: 

“I fully appreciate that the Committee will be concerned by the procedural 
developments I have described. I can reassure you that we will continue to do all we 
can to ensure an opportunity for detailed reflection on this and any future such 
proposals.” 

Conclusion 

18.8 We are grateful to the Minister for his prompt report on this matter. We are 
naturally greatly disturbed by the lateness of the presentation of this proposal and the 
haste with which it is being pursued by the Presidency. It does not augur well for an 
intention to honour the spirit of the Lisbon Treaty in relation to the role of national 
parliaments. However, we commend the Government’s protests on this matter, but 
suggest that postponement of a final decision on the details of this budgetary 
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amendment only until the end of November 2009 hardly allows for proper national 
parliamentary scrutiny.  

 
 
 

19  Statistics  

(30664) 
10343/09 
COM(09) 238 

Draft Council Decision on the allocation of financial 
intermediation services indirectly measured (FISIM) for the 
establishment of the gross national income (GNI) used for the 
purposes of the European Communities’ budget and its own 
resources 

 
Legal base Article 269 EC; consultation; unanimity 
Department HM Treasury 
Basis of consideration Minister’s letter of 29 October 2009 
Previous Committee Report HC 19–xxii (2008–09), chapter 4 (1 July 2009) and HC 

19–xxv (2008–09), chapter 5 (21 July 2009) 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

19.1 “Financial intermediation services indirectly measured” (FISIM) is an estimate of the 
value of the services provided by financial intermediaries, typically banks, for which no 
explicit price is charged — rather these services are paid for as part of the margin between 
rates applied to savers and borrowers. The allocation of FISIM within the Community 
system of national and regional accounts (the European System of Accounts 1995, ESA 95) 
in order to establish gross national income (GNI) was defined in Council Regulation (EC) 
No. 448/98 and was implemented from 1 January 2005 by Commission Regulation (EC) 
No. 1889/2002. However, for the purposes of the Communities’ budget and own 
resources66 the allocation of FISIM is not automatically applied, instead: 

• adoption of a Council Decision modifying ESA 95 is required under Article 8(1) of 
Council Regulation (EC) No. 448/98; and 

• if it is established that the allocation of FISIM constitutes a significant change in 
GNI, the Council shall decide, under Article 2(7) of the Own Resources Decisions 
(ORDs) of 29 September 2000 and 7 June 2007, that such modifications apply for 
the purposes of both the ORDs. 

 
66 There are four sources of Community revenue, or “own resources” — customs duties including those on agricultural 

products, sugar levies, contributions based on VAT and GNI-based contributions. 



82    European Scrutiny Committee, 1st Report, Session 2009–10 

 

 

19.2 In May 2009, in presenting this draft Decision the Commission: 

• considered that allocation of FISIM in establishing GNI used for the purposes of 
the Communities’ budget and own resources would have a significant impact on 
Member States’ estimated own resources contributions and would also modify the 
ceilings for payments and commitments as established under the ORDs; 

• noted that Commission Regulation (EC) No. 1889/2002 required Member States to 
allocate FISIM in their annual ESA 95 data transmissions and that this requirement 
had not been complied with fully until the transmission of ESA data in September 
or October 2008; and 

• noted that, as the requirement had now been complied with, the Commission was 
able to put forward this proposal.  

19.3 The draft Decision is intended to allocate FISIM for establishing GNI used for the 
purposes of own resources by modifying ESA 95 in accordance with Council Regulation 
(EC) No. 448/98 and to apply the modification in accordance with the ORDs. The proposal 
would enter into effect retrospectively to 1 January 2005, in line with the entry into effect of 
Commission Regulation (EC) No. 1889/2002 (and so affect own resource calculations 
made under the first ORD). 

19.4 When we first considered this proposal, in July 2009, we: 

• said that, clearly, FISIM would have to be taken into account in calculating GNI for 
the purposes of assessing the own resources liabilities of Member States; 

• noted, however, the Government’s seemingly well-founded caution on the timing 
of the proposal; 

• said, therefore, that before considering the draft Decision further we wanted to 
hear the outcome of the Government’s attempt to secure a cautious approach to 
the matter; and  

• asked also to hear about the clarification being sought of the possible financial 
impact of the proposal. 

19.5 When we considered the matter again, also in July 2009, we heard that, during an 
initial discussion of the proposal in the Council’s Own Resources Working Group on 6 July 
2009: 

• a number of Member States, notably the Netherlands, Germany and Ireland, had 
shared the Government’s concerns over the timing of the proposal; 

• other Member States had voiced concerns about the proposal being retrospective; 
and  

• no conclusions had been formed, although it had been suggested to the 
Commission that a better time to deal with the issue would have been as part of any 
change to the own resources system resulting from decisions on the next Financial 
Perspective and from the next change to the ESA, both of which were due in 2014. 
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We heard also that there were to be further meetings of the Working Group in September 
and October 2009 and that the Commission had undertaken to provide Member States 
with data on the financial implications of the proposal before the first of those meetings. 
We said that we looked forward to hearing about both further developments on the timing 
of the proposal and the Commission’s promised information on the possible financial 
impact of the proposal.67 

The Minister’s letter 

19.6 The Economic Secretary to the Treasury (Ian Pearson) tells us that since our last 
report the Commission has released figures, which we now annex, showing the impact of 
the proposal on all Member States, if it is introduced retrospectively to 1 January 2005, and 
that there have been three meetings of the Own Resources Working Group. He says that: 

• Member States are broadly split according to whether they are financial winners or 
losers; 

• at the latest of the working group meetings, on 16 October 2009, a Swedish 
Presidency compromise proposing retrospection to 1 January 2007, rather than 
2005, was discussed but could not be agreed upon; and 

• the Presidency has since put forward a further compromise proposal that excludes 
retrospection and proposes a start date of 1 January 2010. 

19.7 The Minister comments that: 

• the inclusion of FISIM increases the UK’s share of EU GNI and thus GNI-based 
contributions; 

• but, because of the way that the UK abatement is calculated, the increase in the 
UK’s GNI payment is exactly offset, in arrears, by increases in the value of the UK 
abatement; 

• as a result, in “steady-state” there would be no impact on UK contributions of 
including FISIM; 

• the issue of retrospection, however, affects the impact of the current proposal on 
the UK, because after four years the amount of the UK abatement is considered 
final; 

• so, if FISIM were allocated in 2009 retroactively to 2005, the UK would not see a 
compensating increase in the value of the abatement for 2005 and would, therefore, 
see a substantial increase in its contributions for that year, as the Commission’s 
figures show; 

• a start date of 1 January 2007 or later for use of FISIM would, however, eliminate 
this effect, so that the proposal would have no cost to the UK; and 

 
67 See headnote. 
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• the Government believes, therefore, that the it should now be prepared to accept 
either of the revised proposals that have been tabled. 

19.8 The Minister adds that questions concerning the robustness of the data remain, but if 
revisions to methodology do take place in future, this will be accounted for through 
adjustments in contributions for earlier years in the same way that other revisions to the 
GNI data are currently taken into account. 

Conclusion 

19.9 We are grateful to the Minister for this report. As it seems that either of the 
possible outcomes on this proposal would suit the UK interest and as we have no 
further questions to ask, we clear the document. 
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Annex 

2005 2006 2007 2008 2009

% GNI
BE -8,7 -0,5 +4,2 -1,3 -1,2 -7,6 -0,002%
BG -2,2 -2,2 -0,3 -0,1 -0,1 -4,9 -0,014%
CZ -0,1 +0,6 -0,2 +1,4 +1,4 +3,2 +0,003%
DK -3,9 -3,6 -4,6 -3,7 -4,0 -19,9 -0,008%
DE +35,4 +10,9 -28,6 +3,8 +3,5 +25,0 +0,001%
EE -0,1 +0,4 +0,9 +0,5 +0,5 +2,3 +0,016%
IE +5,1 +9,0 +10,0 +7,6 +6,8 +38,5 +0,027%
EL +1,2 +5,4 +4,1 +6,0 +7,2 +23,9 +0,010%
ES +6,9 +21,2 +35,1 +25,5 +26,2 +114,9 +0,011%
FR -51,3 -31,5 -19,4 -32,3 -35,7 -170,2 -0,009%
IT -10,3 +9,2 +7,7 +2,1 +2,4 +11,1 +0,001%
CY -0,0 -0,4 -0,8 -0,3 -0,3 -2,0 -0,012%
LV -1,0 -0,6 -0,4 -0,6 -0,8 -3,5 -0,018%
LT -1,3 -1,2 -1,1 -0,7 -1,2 -5,6 -0,020%
LU -0,2 +0,2 +0,4 +0,3 +0,3 +1,0 +0,003%
HU +1,4 +1,3 +2,0 +1,9 +3,0 +9,7 +0,012%
MT -0,1 -0,1 -0,2 -0,1 -0,1 -0,5 -0,008%
NL -1,4 +1,8 +4,9 +1,8 +3,2 +10,3 +0,002%
AT -5,2 -4,7 -4,8 -4,9 -5,4 -25,0 -0,009%
PL -2,2 +2,9 +8,4 +6,2 +9,2 +24,6 +0,009%
PT +2,4 +7,1 +8,5 +6,2 +6,7 +30,9 +0,020%
RO -8,4 -8,4 -6,1 -4,9 -5,2 -33,0 -0,027%
SI -0,4 +0,2 +0,2 +0,4 +0,4 +0,8 +0,002%
SK +0,4 +0,7 +0,8 +1,6 +2,2 +5,7 +0,008%
FI -5,7 -3,8 -3,4 -4,1 -4,8 -21,8 -0,012%
SE -7,2 -8,2 -9,6 -8,5 -10,1 -43,6 -0,015%
UK +57,0 -5,8 -7,7 -3,8 -4,0 +35,7 +0,002%

Yet, these impacts may go back only 3 years, since the amount and financing of the UK correction is then considered final,
pursuant to the calculation method of the UK correction. Thus, if the FISIM allocation for OR purposes is implemented in
2009, then the 2005 UK correction financed in 2006 (as well as all previous UK corrections) will remain unchanged, even if
the retroactivity of FISIM application goes back to 2005. Consequently, the above figures for 2005 do not include any
impact on the 2005 UK correction financed in 2006, but only the impact on 2005 VAT & GNI balances, so that the figure
for the UK is substantially positive.
Similarly, if the FISIM allocation for OR purposes is implemented in 2010, then the 2006 UK correction financed in 2007
(as well as all previous UK corrections) will remain unchanged; if the FISIM allocation for OR purposes is implemented in
2011, then the 2007 UK correction financed in 2008 (as well as all previous UK corrections) will remain unchanged; etc.

EUR million

Impact of FISIM allocation on EU budget financing
(if FISIM allocation for OR purposes is implemented in 2009,

with retroactive effect back to 2005)

Notes:
- A positive sign in the above table corresponds to additional own resources payments from the Member States
concerned. Inversely, a negative sign corresponds to a reduction in own resources payments.
- FISIM allocation increases the amount of the UK correction of year n (via a decrease of the UK advantage) and modifies
its financing in year n+1. For the simplicity of presentation, in the above table, all these impacts are included in the figure
for year n.

total cumulative
effect
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20  Financial services 

(30966) 
13688/09 
+ ADDs 1–2 
COM(09) 491 

Draft Directive amending Directives 2003/71/EC on the prospectus 
to be published when securities are offered to the public or 
admitted to trading and 2004/109/EC on the harmonisation of 
transparency requirements in relation to information about 
issuers whose securities are admitted to trading on a regulated 
market 

 
Legal base Articles 44 and 95 EC; co-decision; QMV 
Department HM Treasury 
Basis of consideration Minister’s letter of 12 November 2009 
Previous Committee Report HC 19–xxix (2008–09), chapter 3 (28 October 2009) 
To be discussed in Council  2 December 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

20.1 Directive 2003/71/EC sets out Community requirements on prospectuses that must be 
published when securities are offered to the public or admitted to trading. Directive 
2004/109/EC sets out transparency requirements in relation to information about issuers 
whose securities are admitted to trading on a regulated market in the Community.  

The document 

20.2 The Commission intends this draft Directive, amending Directive 2003/71/EC and 
Directive 2004/109/EC, to simplify and improve the application of the Directives by 
reducing legal uncertainties, reducing unjustified burdensome requirements on market 
participants and further enhancing investor protection. The proposal is presented as part of 
the Commission’s programme to simplify legislation and reduce administrative burdens. 

20.3 The specific aims of the draft Directive are to: 

• clarify that, where limits of offered amounts are included in the Directives, these 
limits should be calculated on a Community-wide basis and may be updated in the 
future by the Commission following the comitology regulatory procedure with 
scrutiny;68 

• harmonise the term “qualified investor” with that of “professional investor” used in 
the Markets in Financial Instruments Directive;  

 
68 Comitology is the system of committees which oversees the exercise by the Commission of powers delegated to it by 

the Council and the European Parliament. Comitology committees are made up of representatives of the Member 
States and chaired by the Commission. There are three types of procedure (advisory, management and regulatory), 
an important difference between which is the degree of involvement and power of Member States’ representatives. 
So-called “Regulatory with Scrutiny”, introduced in July 2006, gives a scrutiny role to the European Parliament in 
most applications of comitology. 
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• remove a restriction on the choice of home Member State for issues of non-equity 
securities with denominations below €1,000 (£909); 

• clarify the requirement and responsibilities for a prospectus when securities are 
sold to investors by intermediaries and not directly by the issuer; 

• widen the existing exemption from the requirement for a prospectus for offers of 
securities to employees where the securities are of a company that is not listed on a 
regulated market; 

• clarify and enhance the requirement for a summary in a prospectus and clarify the 
civil liability associated with it;  

• introduce a proportionate disclosure regime for small companies or credit 
institutions and for rights issues; 

• clarify requirements where securities are guaranteed by a Member State; 

• extend the period during which a prospectus, duly supplemented and updated, 
may be considered valid; 

• remove one requirement for public reporting that is duplicated by the two 
Directives; 

• clarify the period when publication of a prospectus, or supplementary information 
to it, is required and for the exercise of the right of withdrawal; and 

• ensure that a home competent authority directly advises an issuer of its approval of 
a prospectus, removing any risk of the issuer contravening the law due to an 
oversight or error by the competent authority.  

20.4 When we considered this proposal, in October 2009, we heard that the Government 
supported the process of review of existing legislation and this resulting proposal for 
amendments to improve the balance between the goals of investor protection, consumer 
confidence, efficiency, legal clarity and reduction of administrative burdens. We were told 
further that: 

• in relation to the €1,000 threshold for non-equity securities and the extension of 
the period of validity of prospectuses the Government would seek revisions to the 
draft Directive to improve the balance; 

• otherwise the Government supported the substantive proposals, as improving this 
balance; 

• the Government was establishing a stakeholder group to give users and 
representatives of affected industry in the UK an opportunity to share views on the 
detailed proposals and to gain a more developed understanding of their impacts; 

• the Government broadly supported the conclusions of the Commission’s impact 
assessment; and 
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• as part of its consultation with stakeholders, the Government would seek further 
information on the likely impacts on affected sectors from UK firms. 

We commented that we welcomed any effort to simplify Community legislation and to 
reduce administrative burdens. However, before considering the draft Directive further we 
asked to hear about: 

• the revisions the Government was seeking in relation to the €1,000 threshold for 
non-equity securities and the extension of the period of validity of prospectuses; 
and  

• the outcome of its consultations. 

Meanwhile the document remained under scrutiny.69 

The Minister’s letter 

20.5 The Financial Services Secretary to the Treasury (Lord Myners) writes now in 
response to our Report. First he tells us that one area where the Government considers that 
a provision of the current Prospectus Directive should be retained is the period of validity 
of prospectuses, saying that: 

• the Government believes that the current 12 month reporting period is suitable, as 
issuers still have to produce relevant information annually; 

• the proposal to extend the period to 24 months would mean investors could be 
faced with an original prospectus and amendments periodically through the 
following two years; and 

• the Government believes this would add to the complexity of information 
presented to investors, reduce clarity and hence would reduce investor protection. 

(We understand that most Member States support the Government’s position on this and 
that it is reasonably confident of gaining a suitable amendment.) 

20.6 Secondly, the Minister says that following further consultation with stakeholders the 
Government is satisfied that removing the restriction on the choice of home Member State 
for issues of non-equity securities with denominations below €1,000 will not pose a risk to 
investors. Therefore it is no longer seeking revisions to this aspect of the proposal. 

20.7 More generally on consultations, the Minister tells us that: 

• the Government has met a stakeholder group to give users and representatives of 
affected industry in the UK an opportunity to share views on the detailed proposals 
and to gain a more developed understanding of their impacts; 

• there was general support for the Commission’s proposal for amending the 
Prospectus Directive and a few areas where the proposals could be revised were 
identified; and 

 
69 See headnote. 



European Scrutiny Committee, 1st Report, Session 2009–10    89 
 

 

• the Government has taken these into consideration where relevant in its approach 
to the draft Directive. 

20.8 Finally, the Minister says that the Swedish Presidency is likely to seek a general 
approach on the draft Directive at the ECOFIN Council on 2 December 2009. 

Conclusion 

20.9 We are grateful to the Minister for this response. We have no more questions to 
raise and clear the document. 

 
 
 

21  Public finances 

(31042) 
14806/09 
+ ADD 1 
COM(09) 545 

Commission Communication: Long-term sustainability of public 
finances for a recovering economy 

 
Legal base — 
Document originated 14 October 2009 
Deposited in Parliament 23 October 2009 
Department HM Treasury 
Basis of consideration EM of 30 October 2009 
Previous Committee Report None 
Discussed in Council 10 November 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

21.1 In the context of the Growth and Stability Pact and its regular multilateral budgetary 
surveillance the Commission has regard to the long-term sustainability of public finances 
in Member States. In October 2006 it published a Communication Long-term sustainability 
of public finances in the EU.70 In November 2006 the ECOFIN Council asked the 
Commission to prepare a new sustainability report when new common age-related 
expenditure projections became available in 2009. 

 
70 (27912) 14091/06 + ADD 1: see HC 34–xlii (2005–06), chapter 17 (7 November 2006). 
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The document 

21.2 This Communication, and the accompanying staff working document, are the 
Commission’s response to the ECOFIN Council’s November 2006 request for new 
sustainability report. The aim of the present report is to link medium-term budgetary 
strategies with longer-term fiscal sustainability issues and the analysis is based on results 
from the 2009 Ageing Report;71 a publication of the Economic Policy Committee.72  

21.3 The points made by the Commission in the Communication and the working 
document include: 

• the Ageing Report projects age-related public expenditure up till 2060 and reflects 
the expected strains on public finances from future demographic changes; 

• based on these long-term budgetary projections, a number of sustainability 
indicators have been developed; 

• in addition to long-term projections of age-related expenditure these indicators 
take account of current debt and deficit levels, contingent liabilities and 
government assets; 

• the assessment is based on current policies and so any future policies, including 
announced consolidation plans that Member States have announced, have not 
been taken into account; 

• further ageing through higher life expectancy and lower fertility rates in the 
Community is expected to have budgetary consequences for Member States’ public 
finances and the sustainability indicators present the gaps measuring the size of 
budgetary adjustments required for such future public obligations to be met; 

• a relatively favourable old-age demographic ratio, due to higher fertility rates, will 
help contain UK’s old-age expenditure compared to other Member States; 

• however, as the projections start from 2009, weaker public finances due to the 
current crisis has weakened the initial UK budgetary position, as is the case across 
most Member States, resulting in a wider sustainability gap than in the 2006 
assessment; 

• there are challenges to correctly identifying this initial structural fiscal position as 
long as economic recovery remains uncertain and government discretionary 
measures are not yet withdrawn; and 

• consolidation efforts should be taken early on to reduce any sustainability risks to 
public finances through higher debt and deficit levels.  

21.4 In its conclusion to the Communication the Commission says: 

 
71 See http://europa.eu/epc/pdf/2009_ageing_report.pdf and (30622) 9200/09: see HC 19–xix (2008–09), chapter 17 (10 

June 2009). 

72 The Economic Policy Committee was set up 1974 to provide advice and to contribute to the work of the ECOFIN 
Council and the Commission. 
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“The available long-term projections show that, in the absence of an ambitious effort 
to consolidate government accounts and structural reforms, there would be 
unbearable increases in debt interest and pension expenditure, as well as on 
healthcare and long-term care during the coming decades. Rising government 
expenditure and prospects of an ever-increasing debt would be an obstacle to a 
sustained and long-lasting recovery and balanced economic growth. 

“Successful fiscal expansion to counter recession and longer-term fiscal sustainability 
are not incompatible. Fiscal measures to increase confidence and support demand 
are only successful if they are perceived by the markets and public opinion as 
temporary and consistent with long-term sustainability. Otherwise, if economic 
agents expect a durable widening of debt, fiscal support will lose its effectiveness and 
can become counterproductive, in particular when the crisis climax has been 
overcome and one enters a phase of recovery. 

“Past experiences show that, by illustrating the need and urgency of structural 
reforms, crises constitute a window of opportunity that governments can use to 
make decisive breakthroughs in structural reforms. Fiscal exit strategies aiming at 
achieving ambitious and realistic medium-term objectives need to be designed now, 
and implemented in a coordinated manner as soon as recovery takes hold, taking 
into account the specific situations of individual countries. To support the required 
reforms and enhance the credibility of fiscal adjustment — which inevitably stretches 
over a number of years — Member States may also need to develop further their own 
stability-enhancing institutional arrangements. In the Stability and Growth Pact 
context, debt sustainability should get a very prominent and explicit role in 
surveillance procedures. 

“It is in the context of the sustainability challenge and the need to support the 
nascent recovery that the Commission has recommended the correction of 
imbalances in those countries that are currently in a situation of excessive deficit. It is 
also in this perspective that Member States should set out ambitious and realistic 
targets in their stability and convergence programmes. These are expected to give a 
specific attention to sustainability-oriented strategies.” 

21.5 The staff working document contains a sustainability assessment for each Member 
State. The overall assessment for the UK is  

“The United Kingdom appears to be at high risk with regard to the long-term 
sustainability of public finances. Although the contribution of an ageing population 
is not amongst the most problematic, the UK’s budgetary position poses severe risks 
to the sustainability of public finances.  

“Reducing the primary deficit, would contribute to reducing the high risks to the 
long-term sustainability of public finances.” 

The Government’s view 

21.6 The Economic Secretary to the Treasury (Ian Pearson) says that this document has no 
policy implications. He comments further that: 
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• the report emphasises the importance for Member States to set out clear fiscal 
consolidation plans to be implemented as soon as the time is right to reduce risks 
to long-term fiscal sustainability; 

• the Government is committed to protecting the sustainability of the public finances 
and has set out a clear plan for fiscal consolidation over the medium term — the 
fiscal projections set out in the 2009 Budget are consistent with debt falling as a 
proportion of GDP by 2015–16; 

• the Government is concerned that the conclusions drawn in the report made no 
attempt to factor in the consolidation plans already announced by Member States; 

• by not reflecting announced government measures under the framework of the 
European Economic Recovery Plan, the report gave an unrealistic picture and 
therefore has limitations as a tool to assess the sustainability of Member States’ 
policies; 

• the Government has taken the view, therefore, that it would not be appropriate to 
use the analysis in this report in the application of the Stability and Growth Pact, 
either in the forthcoming consideration of Excessive Deficit Procedures or in 
Stability and Convergence Programmes; 

• the Government is clear, however, that the sustainability of public finances is a 
crucial issue for the Community and there is a need for a sound methodology on 
which to base agreed analysis; 

• the Government’s view is that this methodology should incorporate a thorough 
consideration of the challenges going forward, in the context of the consolidation 
efforts; and 

• the Government has proposed, therefore, that the Community takes forward work 
on the methodology for long-term sustainability, taking full account of current 
budgetary positions and consolidation plans. 

Conclusion 

21.7 We draw this document, which we clear, to the attention of the House not only for 
its intrinsic interest, but also because of the differences between the Commission and 
the Government on the methodology for assessing sustainability, which the Minister 
highlights, and the consequences for assessing sustainability of the UK’s public finances 
over the long term. 
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22  Financial services 

(31055) 
15047/09 
COM(09) 563 

Commission Communication: Ensuring efficient, safe and sound 
derivatives markets: Future policy actions 

 
Legal base — 
Document originated 20 October 2009 
Deposited in Parliament 29 October 2009 
Department HM Treasury 
Basis of consideration EM of 10 November 2009 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

22.1 Following the financial and economic crisis the Commission has, at the behest of the 
European Council, been examining the need for and presenting various proposals relating 
to the financial services sector. In this context the Commission published a 
Communication, in July 2009, to launch a public consultation on ensuring efficient, safe 
and sound derivatives73 markets. It called for responses by 31 August 2009 and planned a 
public hearing on 25 September 2009. It intended, on the basis of the consultation, to 
present proposals, if justified legislative ones, by the end of the year. In the 
Communication, which was accompanied by two detailed staff working documents, the 
Commission outlined the uses of derivatives and an interpretation of how derivatives had 
contributed to the current economic climate. It looked towards possible solutions for 
improving financial stability and reducing systemic risk, in particular counterparty (that is 
a party to a contract) risk, that is the risk that one side of a transaction will not honour its 
obligations. We last reported on that Communication earlier this month.74 

The document 

22.2 This Communication from the Commission is the first promised presentation of 
proposals following the consultation. In it the Commission announces a programme of 
legislative proposals for 2010 to enhance the resilience of over-the-counter (OTC) 
derivatives markets and address shortcomings in relation to derivatives traded on 
organised trading venues. The Commission says, in summary, that it is looking for a 
“paradigm shift … away from the traditional view that derivatives are financial instruments 
for professional use, for which light-handed regulation was thought sufficient, towards an 

 
73 Derivatives are financial contracts that trade and redistribute risks — their value is “derived” from an underlying 

financial instrument, commodity, market variable, service etc. 

74 (30788) 11873/09 + ADDs 1–2: see HC 19–xxvi (2008–09), chapter 7 (10 September 2009) and HC 19–xxxi (2008–09), 
chapter 13 (11 November 2009). 
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approach where legislation allows markets to price risks properly”. The legislative 
proposals are to include: 

• a Clearing Directive — to create a single Community market for central 
counterparties (CCPs),75 imposing high prudential and operational standards on 
them to ensure they are appropriately risk managed; 

• possibly giving powers of authorisation and supervision of CCPs to the proposed 
European Securities and Markets Authority;76 

• mandatory clearing of standardised derivatives by CCPs, given that the use of 
CCPs would reduce counterparty risk within the financial system and provide 
greater transparency to the market and regulators; 

• increased capital charges for trades not centrally cleared, given recognition that the 
capital charges applied under the Capital Requirements Directive do not 
sufficiently cover the risks that financial institutions are exposed to through 
derivative contracts; 

• mandatory exchange trading77 of eligible derivative contracts, through amendment 
of the Markets in Financial Instruments Directive, given that the Commission sees 
a shift to organised trading venues as the next logical step after standardised 
contracts have been put onto CCPs and that this would improve transparency and 
strengthen risk management in the market. The Commission acknowledges that 
the type of standardised contracts that are typically traded on public venues may 
not cater for the full range of derivative users’ risk management needs; 

• mandatory bilateral collateralisation by financial firms for trades not cleared by a 
central counterparty, through amendment of the Capital Requirements Directive; 

• a Trade Repository Directive to establish minimum standards for trade repositories 
and to compel transaction reporting — central data repositories could provide 
aggregate information of firms’ positions, improve operational efficiency of OTC 
markets by facilitating payment and settlement instructions and improve market 
transparency, especially for the market segments not covered by CCPs; and 

• improving market integrity by capturing more OTC derivatives within the Market 
Abuse Directive and giving financial regulators the power to set position limits.  

The Government’s view 

22.3 The Financial Services Secretary to the Treasury (Lord Myners) first tells us that the 
Government: 

 
75 A central counterparty is an entity that interposes itself between the counterparties to the contracts traded in one 

or more financial markets, becoming the buyer to every seller and the seller to every buyer. 

76 (30954) 13654/09: see HC 19–xxviii (2008–09), chapter 6 (21 October 2009) and HC 19–xxx (2008–09), chapter 2 (4 
November 2009). 

77 In the document “exchange trading” includes Multilateral Trading Facilities (MTF) and systematic internalisers 
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• fully supports the Commission’s objective of enhancing the resilience of OTC 
derivatives markets; 

• agrees that some aspects of OTC derivatives markets have exhibited weaknesses 
during the crisis, specifically in terms of counterparty risk management and market 
transparency, and that steps need to be taken to strengthen these aspects in order to 
safeguard financial stability; 

• is, at the same time, of the view that appropriately risk managed and transparent 
OTC derivatives markets have a valid role to play in today’s global financial 
markets and careful consideration is needed to ensure that market participants are 
not deterred from using the financial instruments that most effectively manage the 
risks of their business; 

• agrees with the broad aims of the Commission’s proposals; 

• is of the view that the principal objectives of regulatory reform should be to reduce 
risk within the financial system, improve overall transparency and to maintain 
financial stability; and 

• thinks, that bearing those considerations in mind, on a number of issues the 
proposals need further development and welcomes the Commission’s commitment 
to thorough impact assessment, which should help achieve this. 

22.4 In more detailed comments the Minister says that the Government: 

• supports the Commission’s commitment to co-operate internationally — this 
should promote global consistency and minimise opportunities for regulatory 
arbitrage; 

• supports the Commission’s drive for progress in the area of increased 
standardisation of contract and economic terms; 

• is of the view that there are a range of benefits that would accrue from the 
standardisation of contract and economic terms, including reducing complexity 
and operational risk and promoting transparency and liquidity; 

• shares the view that greater standardisation should therefore be pursued whilst 
maintaining the ability, where necessary, to adapt contract design so as to enable 
market participants (including end users) to tailor risks to suit their individual 
needs; 

• welcomes, in relation to resilient and stable CCPs, the Commission’s intention to 
support the Government’s call for a Clearing Directive; 

• agrees that this would allow CCPs to operate across the Community, safe in the 
knowledge that they were operating to the same high operational and prudential 
standards; 

• believes that when considering whether centralised supervision of CCPs is 
appropriate, the Commission has to take account of any possible fiscal implications 
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of CCP failure and who is therefore best motivated to make appropriate 
supervisory (and authorisation) decisions; 

• believes further that it is clear that only a Member State would be able to provide 
fiscal support to a CCP in difficulty, that these liabilities could be substantial and 
that therefore the regulator should be home-based; 

• notes that the Council supported this position when, in June 2009, it agreed that 
the proposed European Securities and Markets Authority should have supervisory 
authority over Credit Rating Agencies, whose failure could not have a significant 
fiscal impact; 

• supports the greater use of CCP clearing for clearing-eligible products and sees this 
as an effective means of reducing counterparty credit risk; 

• supports efforts to extend the good progress which has been made with regards to 
CCP clearing for credit default swaps (CDS) to other product areas; 

• is of the view that greater use of CCP clearing not only reduces exposure to 
counterparty risk but can ultimately aid market liquidity and efficiency; 

• cautions, however, against literally making clearing mandatory and calls, rather, on 
the Commission to consider in its impact assessment the extent to which higher 
(risk-proportionate) capital charges and/or bilateral collateralisation would 
naturally motivate CCP usage as appropriate; 

• thinks that linked to this is a need to be careful with terminology, as requiring 
clearing of standardised derivatives might have unintended consequences, for 
example, it might increase risk within CCPs, as some standardised derivatives are 
not readily susceptible to risk management by CCPs; 

• suggests that consideration should be given to using a term such as “clearing 
eligible”, which incorporates standardisation but makes room for other important 
criteria that allow a CCP to risk manage a contract, such as price transparency and 
liquidity in stressed market conditions (to enable a defaulting member’s contracts 
to be sold on); 

• gives as an example that CDS contracts are standardised, but this ranges from 
highly liquid indices (that are now being cleared by CCPs) to highly illiquid CDS, 
such as on some single name corporates; 

• understands that reform efforts by the USA are moving in this direction; 

• supports moves for strengthened risk management for non-CCP-cleared products 
and welcomes the progress that has been made through the cooperation of 
supervisors and market participants; 

• welcomes the Commission’s intention to implement some of the G20 
commitments through changes to the Capital Requirements Directive, which it 
agrees needs to apply higher capital charges 
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• invites, however, the Commission to conduct impact assessments to strike the 
optimal balance between the use of (higher) capital charges and bilateral 
collateralisation; 

• is encouraged that the Commission is considering exemptions from bilateral 
collateralisation, for example, for non-financial firms; 

• invites the Commission to consider, alternatively, if or where non-cash collateral 
might be appropriate to ease liquidity constraints on non-financials; 

• shares the Commission’s view that some market participants do not have adequate 
access to trade information and supports moves to address this imbalance; 

• is of the view that there are a range of efficiency and risk benefits from increased 
trade and position transparency, specifically, greater trade transparency can help to 
promote robust liquidity and market functioning; 

• thinks also that improved position transparency can help market participants and 
authorities assess risks, including risks to the financial system and the broader 
economy; 

• considers that the market has made good progress in improving position 
transparency in the CDS market and invites the Commission to conduct impact 
assessments before extending these efforts to other markets; 

• supports the Commission’s proposal that OTC derivative contracts should be 
reported to trade repositories and, in designing the scope and reach of such an 
important piece of market infrastructure, invites a full impact assessment; 

• welcomes the Commission’s support of the G20 agreement that, where 
appropriate, standardised OTC derivative contracts should be traded on exchanges 
or electronic trading platforms; 

• invites the Commission, in order to help determine the appropriateness of 
exchange trading, to conduct thorough impact assessments and to consider the 
benefits from retaining competitive tensions between exchanges and OTC markets 
and the extent to which price transparency benefits can be achieved through 
reporting requirements; 

• supports fully the Commission’s objective of combating market abuse; 

• urges caution, however, before giving regulators the power to set position limits to 
counter disproportionate price movements or concentrations of speculative 
positions; 

• urges the Commission to conduct impact assessments to establish evidence that 
position limits are effective; and 

• invites the Commission to consider whether large positions might best be managed 
through broad and dynamic exchange position management powers (including the 
ability to close positions unilaterally) as opposed to hard blanket limits. 
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22.5 In relation to the financial implications of the Commission’s Communication the 
Minister says that: 

• the financial crisis demonstrated that the cost of credit and risk were being under-
priced by the market; 

• enhancing the risk management of derivatives will likely lead to an increase in the 
cost of using derivatives; 

• the Commission’s proposals envisage that “the largest part of that cost will be 
borne by financial firms”; 

• the UK would benefit from a reduction in systemic risk and a reduced likelihood of 
the taxpayer having to assist the financial sector in future; and 

• the financial implications should be analysed in detail in the Commission impact 
assessments to be expected on the forthcoming legislative proposals. 

Conclusion 

22.6 This document gives an important indication of the Commission’s intentions for 
draft legislation on OTC derivatives and derivatives traded on organised trading 
venues. So whilst clearing the document we draw it, and the Government’s extensive 
comments, to the attention of the House. 

22.7 For ourselves, we note and applaud the emphasis the Commission and the 
Government place on the need for impact assessments of the various proposals that are 
to come forward in 2010. We shall pay particular attention to these assessments as each 
legislative proposal comes to us for scrutiny. 

 
 
 



European Scrutiny Committee, 1st Report, Session 2009–10    99 
 

 

23  Documents not raising questions of sufficient legal 
or political importance to warrant a substantive report 
to the House 

Department for Business, Innovation and Skills 

(31049) 
14974/09 
COM(09) 559 

Draft Council Decision on the conclusion of an additional Protocol to 
the Euro-Mediterranean Agreement establishing an Association 
between the European Communities and their Member States, and 
the State of Israel on an Agreement between the European 
Community and the state of Israel on Conformity Assessment and 
Acceptance of Industrial Products (ACAA). 

(31057) 
15052/09 
COM(09) 552 

Commission Communication on the European Research Council — 
Meeting the challenge of world class excellence. 

(31059) 
15058/09 
COM(09) 557 

Commission Communication on Cross-Border Business to Consumer e-
Commerce in the EU. 

(31070) 
15223/09 
COM(09) 592 

Commission Report concerning negotiations regarding access of 
Community undertakings to the markets of third countries in fields 
covered by the Directive 2004/17/EC. 

(31106) 
— 
— 

Draft Council Regulation amending Council Regulation (EC) No. 
2505/96 opening and providing for the administration of 
autonomous Community tariff quotas for certain agricultural and 
industrial products. 

(31107) 
— 
— 

Draft Council Regulation amending Council Regulation (EC) No. 
1255/96 temporarily suspending the autonomous common customs 
tariff duties on certain agricultural and industrial products. 

Department for Communities and Local Government 

(29711) 
10037/08 
+ ADDs 1-2 
COM(08) 311 

Draft Regulation laying down harmonised conditions for the 
marketing of the construction products. 

(31050) 
14989/09 
COM(09) 579 

Amended Draft Regulation laying down harmonisation conditions for 
the marketing on the construction products (presented by the 
Commission pursuant to Article 250 (2) of the EC Treaty). 
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Department for Environment, Food and Rural Affairs 

(30923) 
13365/09 
COM(09) 466 

Commission Communication towards an Integrated Maritime Policy 
for better governance in the Mediterranean. 

(31035) 
14729/09 
COM(09) 556 

Draft Council Decision on the signing, on behalf of the European 
Community, of the Agreement on Port State measures to prevent, 
deter, and eliminate Illegal, Unreported and Unregulated fishing (IUU 
fishing). 

Foreign and Commonwealth Office 

(31090) 
15227/09 
— 

Council Decision concerning the conclusion of the Agreement 
between the Government of the Russian Federation and the 
European Union on the protection of classified information. 

Home Office 

(31065) 
15068/09 
COM(09) 555 

Commission Report on the development of the second generation 
Schengen Information System (SIS II): Progress Report January - June 
2009. 
 

Department for International Development 

(31081) 
14932/09 
COM(09) 616 

Commission Communication on the European Development Fund 
(EDF) — Estimate of commitments and payments and of contributions 
to be paid by the Member States for 2009 to 2013. 

HM Treasury 

(31004) 
14343/09 
+ ADD 1 
COM(09) 513 

Draft Council decision providing macro-financial assistance to Serbia. 
 

(31005) 
14397/09 
+ ADD 1 
COM(09) 527 

Commission Communication on the Annual Statement on the Euro 
Area 2009. 
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(31008) 
14414/09 
+ ADD 1 
COM(09) 514 

Commission Report on the implementation of macro-financial 
assistance to third countries in 2008. 

(31013) 
14659/09 
+ ADD 1 
COM(09) 531 

Draft Council Decision providing macro-financial assistance to 
Armenia. 

(31045) 
14884/09 
+ ADD 1 
COM(09) 523 

Draft Council Decision providing macro-financial assistance to 
Georgia. 
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Formal minutes 

Thursday 19 November 2009 

Members present:  

Michael Connarty, in the Chair 

Mr Adrian Bailey 
Mr David S Borrow 

 Keith Hill 
Mr Anthony Steen 

1. Scrutiny of Documents 

Draft Report, proposed by the Chairman, brought up and read. 

Ordered, that the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 23 read and agreed to. 

Resolved, That the Report be the First Report of the Committee to the House. 

Ordered, That the Chairman make the Report to the House. 

 

 [Adjourned till Wednesday 25 November at 2.30 pm. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European Union 

documents and— 

 

a) to report its opinion on the legal and political importance of each such document and, where it considers 

appropriate, to report also on the reasons for its opinion and on any matters of principle, policy or law which 

may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to Standing Order 

No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 

The expression “European Union document” covers — 

 

i) any proposal under the Community Treaties for legislation by the Council or the Council acting jointly with 

the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the European 

Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the Treaty on 

European Union which is prepared for submission to the Council or to the European Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI of the 

Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union institution for or 

with a view to submission to another Union institution and which does not relate exclusively to consideration 

of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of the Crown. 

 

The Committee’s powers are set out in Standing Order No. 143. 

 

The scrutiny reserve resolution, passed by the House, provides that Ministers should not give agreement to EU 

proposals which have not been cleared by the European Scrutiny Committee, or on which, when they have been 

recommended by the Committee for debate, the House has not yet agreed a resolution. The scrutiny reserve 

resolution is printed with the House’s Standing Orders, which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
Mr Adrian Bailey MP (Labour/Co-op, West Bromwich West) 
Mr David S. Borrow MP (Labour, South Ribble) 
Mr William Cash MP (Conservative, Stone) 
Mr James Clappison MP (Conservative, Hertsmere) 
Ms Katy Clark MP (Labour, North Ayrshire and Arran) 
Jim Dobbin MP (Labour, Heywood and Middleton) 
Mr Greg Hands MP (Conservative, Hammersmith and Fulham) 
Mr David Heathcoat-Amory MP (Conservative, Wells) 
Keith Hill MP (Labour, Streatham) 
Kelvin Hopkins MP (Labour, Luton North) 
Mr Lindsay Hoyle MP (Labour, Chorley) 
Mr Bob Laxton MP (Labour, Derby North) 
Angus Robertson MP (SNP, Moray) 
Mr Anthony Steen MP (Conservative, Totnes) 
Richard Younger-Ross MP (Liberal Democrat, Teignbridge) 
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