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1  Security of gas supply 

(30809) 
11892/09 
+ ADDs 1–4 
COM(09) 363 

Draft Regulation concerning measures to safeguard security of gas 
supply and repealing Directive 2004/67/EC 

 
Legal base Article 95EC; co-decision; QMV 
Department Energy and Climate Change 
Basis of consideration Minister’s letter of 23 November 2009 
Previous Committee Report HC 19–xxvii (2008–09), chapter 1 (14 October 2009) 
To be discussed in Council 7 December 2009 
Committee’s assessment Politically important 
Committee’s decision For debate in European Committee A (decision 

reported on 14 October 2009) 

Background 

1.1 Directive 2004/67/EC establishes a common framework within which Member States 
may take steps to safeguard their security of gas supply, and it requires them to define the 
roles of the various market players, and to establish the minimum supply standards. In 
particular, they must ensure supplies for households in the event of a partial disruption of 
supplies or extremely cold temperatures: and they may extend this provision to small and 
medium sized enterprises and others who cannot switch their sources of supply. They are 
also required to draw up national emergency plans, and to indicate to a newly formed Gas 
Coordination Group if a situation arises which cannot be dealt with by national measures. 
That Group may also be invited by the Commission to consider situations where a major 
supply disruption is likely to occur for a significant period, and the measures taken by 
industry or nationally are not sufficient; and the Commission may then provide guidance 
to Member States (or, if this proves to be insufficient, propose further measures to the 
Council).  

1.2 The Commission put forward in November 2008 a Communication1 on the 
implementation of this Directive, which highlighted the different positions of the various 
Member States, and the way in which the Directive had left them scope to adapt its 
provisions. It also noted that Member States had implemented it in an uneven way, with 
potentially negative impacts on other Member States, and it concluded that a revision was 
necessary. 

1.3 In the light of the responses to that Communication, the Commission put forward in 
July 2009 this proposal that Directive 2004/67/EC should be replaced by a Regulation, 
which would define more clearly the roles of the gas industry, Member States and 
Community Institutions; ensure that each Member State has the necessary infrastructure in 
place to cope with the failure of its largest gas infrastructure or supply source in period of 

 
1 (30188) 15905/09: see HC 19–iii (2008–09), chapter 10 (14 January 2009). 
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exceptionally high demand; ensure that national emergency and preventive action plans 
are in place, and co-ordinated with those of other Member States; ensure that gas supply to 
protected customers can be maintained in the case of extremely cold temperatures or a 
period of prolonged high demand during the coldest weather; require a Member State to 
carry out a risk assessment every two years of its security of supply; define three main crisis 
levels which a Member State may declare, and the action to be taken; and ensure that the 
market is permitted to function for as long as possible in the event of supply disruptions, 
with a requirement that non-market measures should be introduced if it is no longer able 
to do so adequately.  

1.4 In particular, as we noted in our Report of 14 October 2009, the proposal would give 
potentially wide-ranging powers to the Commission, which would be able to declare a 
Community Emergency at the request of a competent authority or when more than 10% of 
gas supply from third countries is disrupted; to co-ordinate the actions of competent 
authorities during such an Emergency; to require the amendment of national emergency or 
preventive action plans; and to request a Member State to lift an emergency declaration, or 
to amend the actions it has taken. 

1.5 We also noted that, although the Government had welcomed aspects of this initiative, 
and did not expect it to give rise to significant additional costs in the UK (particularly when 
set against the possible costs arising from supply disruptions), it was concerned about the 
potentially wide powers which would be given to the Commission, and on how far these 
would impact on the UK’s own arrangements, especially as some of these have a safety 
rather than a supply focus. In particular, it was concerned that the Commission would be 
given new powers which would have implications for subsidiarity, and it said that it would 
wish to evaluate these carefully. A further concern was that the Commission had proposed 
Article 95EC as the Treaty base, which it had said is more appropriate than Article 
100(1)EC (used for Directive 2004//67/EC) on the grounds the main emphasis of the new 
Regulation was on the functioning of the internal market in achieving enhanced security of 
supply, rather than on the measures appropriate to the economic situation, in the event of 
supply difficulties for certain products.  

1.6 Whilst noting these points, we said that we were concerned both at the extent to which 
what was now proposed would greatly extend the powers of the Commission in this area 
(and the implications this would have for subsidiarity), and at the use of Article 95EC as 
the legal base. Since we thought it right that the House should have opportunity to consider 
these issues further, we recommended the document for debate in European Committee: 
and we asked the Government to update us before then on whether this proposal complied 
with the principle of subsidiarity and had the correct legal base. 

Minister’s letter of 23 November 2009 

1.7 The debate in question is due to take place on 8 December, and we have now received a 
letter of 23 November from the Parliamentary Under-Secretary of State at the Department 
for Energy and Climate Change (David Kidney). 

1.8 As regards the Commission’s powers, and whether these are consistent with the 
principle of subsidiarity and proportionality, he says:  
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• This is an area of shared competence. Internal market legislation in natural gas has 
been an area of shared competence since Directive 98/30/EC, the first internal 
market package, which also dealt with aspects of security of supply. Subsequently, 
Directive 2004/67/EC confirmed that security of supply was a shared competence 
with an emphasis towards greater Community action in order to work further 
towards an internal market and a co-operative approach between Member States 
on security of supply. 

• The proposals in the main, but subject to the views set out below, are consistent 
with the principle of subsidiarity. It is clear that the Commission is best placed to 
oversee Community-wide application of the Regulation, the appropriate 
interaction of emergency plans of Member States, and the co-ordination of action 
in a Community Emergency e.g. in declaring a Community Emergency or 
requiring a change of action where an action by a Member State or Competent 
Authority impacts negatively on the interests of other Member States and/or 
distorts the internal market. One or two Member States have indicated that they 
consider that the Commission should not have powers to require changes in 
Member States’ preventative and emergency plans in respect of actions to mitigate 
purely national risks. However, even with the current level of integration between 
Member States (and in particular that between the UK and continental Europe and 
Ireland) and the expected increase in interconnection when current internal 
legislation is fully implemented, we consider that it is now difficult to envisage how 
a national market can remain isolated — and thus the UK accepts that some 
strengthening of the Commission’s powers in this area is consistent with the 
principle of subsidiarity. 

• The arguments on proportionality turn on the degree to which some level of 
central action (be it direction or co-ordination) is necessary to ensure energy 
security when market measures prove inadequate to deal with a crisis in the supply 
of natural gas. The effects of the Russia-Ukraine gas dispute show that greater co-
ordination of Member States’ preparation, and the existence of some overall co-
ordinating powers during a crisis, could help the EU should a similar crisis arise in 
the future.  

1.9 Nevertheless, he adds that the Government does have some concerns over the apparent 
open-ended scope of the proposed Commission powers in a number of areas, as for 
example, those enabling it to require Member States to change their emergency and 
preventative plans without clear criteria as to how this judgement might be made. It also 
recognises that the proposed Commission powers to require changes to a Member State’s 
course of action during a national or an EU emergency needs clarification. The Minister 
says that the UK has sought greater clarity from the Presidency, and will (with other 
Member States) press for these powers to be more narrowly defined, with the hope that the 
issues will become clearer once the Presidency has produced a revised text (expected in 
early December) reflecting discussion so far. Finally, he says that there are also a number of 
ambiguities in the text relating to flows of gas and access to storage which need to be 
clarified, and that, in addition to his officials’ continuing to make these points in the 
meantime, he will himself do so at the Energy Council on 7 December.  
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1.10 On the issue of the legal base, the Minister says that the view is emerging that the 
Energy Article 194 in the new Treaty on the Functioning of the European Union (TFEU) is 
now considered to be the most appropriate base for this Regulation. That Article provides 
that:  

“In the context of the establishment and functioning of the internal market and with 
regard for the need to preserve and improve the environment, Union policy on 
energy shall aim, in a spirit of solidarity between Member States, to (a) ensure the 
functioning of the energy market; (b) ensure security of energy supply in the Union; 
(c) promote energy efficiency and energy saving and the development of new and 
renewable forms of energy; and (d) promote the interconnection of energy 
networks”. 

1.11 He says that the UK would not dissent from the view that Article 194 captures the 
elements of the draft Regulation in so far as it deals with the functioning of the internal 
energy market (including promoting greater interconnection to fill gaps in infrastructure), 
as well as security of energy supply, since there is a strong emphasis throughout the 
proposal that a well functioning market is the best means of enhancing security of supply, 
and that the market should be allowed to function for as long as possible, including into 
early stages of an emergency. He adds that, if Article 194 TFEU is confirmed as the 
appropriate legal base, the ordinary legislative procedure — defined in Article 289(1) TFEU 
as joint adoption by the European Parliament and the Council on a proposal from the 
Commission — would apply, and is in essence the same as the co-decision procedure as set 
out previously in Article 251 of the EC Treaty. 

Conclusion 

1.12 We are grateful to the Minister for this further information, which we are drawing 
to the attention of the House in advance of the debate in European Committee A on 8 
December. 
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2  Mutual legal assistance in criminal matters between 
the EU and Japan  

(31123) 
— 
— 

Council Decision on the signing, on behalf of the European Union, 
of an Agreement between the European Union and Japan on the 
mutual legal assistance in criminal matters 

 
Legal base Article 24 and 38 EU; unanimity 
Department Home Office 
Basis of consideration EM of 11 November 
Previous Committee Report None 
To be discussed in Council 30 November 
Committee’s assessment Legally and politically important 
Committee’s decision For debate in European Committee B 

Background 

2.1 The purpose of the Agreement attached to the draft Council Decision is the provision 
of mutual legal assistance between EU Member States and Japan in connection with 
criminal proceedings. Mutual legal assistance covers all aspects of investigating and 
prosecuting crime, including taking witness statements; obtaining evidence, including 
through execution of search and seizure; serving court documents; assisting with the 
freezing or seizure and confiscation of proceeds of crime, and “any other assistance 
permitted under the laws of the requested State and agreed upon between a Member State 
and Japan” (see Article 3(1)(k) of the Agreement). The Agreement applies to the territories 
of Japan and EU Member States, and “territories for whose external relations a Member 
State has responsibility” where agreed upon by an exchange of diplomatic notes by all 
parties. It does not, however, apply to extradition, transfer of proceedings in criminal 
matters and enforcement of sentences other than confiscation. The Government will 
consider in due course whether the Agreement should apply to Gibraltar. 

The Document 

2.2 The draft Agreement runs to 31 Articles. Articles 4 to 7 concern the designation and 
responsibilities of the central authorities in the EU. The designated authorities in the UK 
are the UK Central Authority, HM Revenue and Customs and the Crown Office. In Japan 
they are the Minister of Justice or the National Public Safety Commission or persons 
designated by them. 

2.3 Article 8 sets out in detail the components of a request for assistance. These include the 
details of the criminal proceedings and the stage reached; a statement of the relevant law 
including applicable penalties; and a description of the assistance requested and its 
relevance. The requested State may ask for further information if it considers the 
information provided not to be sufficient to meet the requirements of the Agreement. All 
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requests and relevant documents are to be translated into the language of the requested 
State.  

2.4 Under Article 10 the request is to be executed “by using measures that are in 
accordance with the laws of the requested State” — in other words as prescribed by 
national law. If the request interferes with an ongoing investigation or poses practical 
problems it can be postponed in consultation with the central authority in the requesting 
State, otherwise the obligation on the requested State is to act promptly. 

2.5 Under Article 11 a requested State can refuse to provide mutual legal assistance if: 

a) a request concerns a political offence or an offence connected with a political offence; 

b) the execution of a request is likely to prejudice its sovereignty, security, ordre publique 
or other essential interests. For the purpose of this sub-paragraph, the requested State 
may consider that the execution of a request concerning an offence punishable by death 
or life imprisonment under the laws of Japan could prejudice essential interests of the 
requested State; 

c) there are well-founded reasons to suppose that the request for assistance has been made 
with a view to prosecuting or punishing a person by reason of race, religion, nationality, 
ethnic origin, political opinions or sex, or that such person’s position may be prejudiced 
for any of those reasons; or 

d) the person, who is the subject of the request for assistance, has already been finally 
convicted or acquitted for the same facts in an EU Member State or Japan (double 
jeopardy). 

2.6 Under paragraph (2) of Article 11, there is no dual criminality test — the criminal 
offence in Japan also being recognised as an offence under the laws of the EU Member 
State — to be met before assistance can be provided between the EU and Japan, unless 
“coercive measures” (see further below) in obtaining the evidence is required. As an 
exception to this, however, two Member States, Hungary and Austria, will not provide 
assistance to Japan in cases where the dual criminality rule is violated. 

2.7 In all cases where a requested State is considering refusal, it should consult the Central 
Authority in the requesting State beforehand if it considers that the assistance could be 
provided subject to certain conditions. 

2.8 The presumption in Article 12 is that the requested State shall bear the costs of 
executing the request, unless otherwise agreed between the parties, particularly in cases 
where the execution of a request would impose “costs of an extraordinary nature” (Article 
12(3)). However, under Article 12(2) the following costs will be borne by the requesting 
State: the fees of an expert witness; the costs of translation, interpretation and transcription; 
the costs of establishing a video link in the requested State; and the travel costs incurred in 
serving documents and transferring a convicted prisoner to give evidence in the requesting 
State. 

2.9 Article 13 concerns limitations on the use of the requested evidence. As is standard in 
any request for mutual legal assistance, the requesting State is only entitled to use the 
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requested evidence for the purpose described in the request. Should it wish to use it for a 
different purpose, it would have to obtain the prior consent of the requested State. The 
requested State can also apply conditions to the use of the evidence, for example that it 
remains confidential. 

2.10 Under Article 15 the requested State may be obliged to take witness statements and, if 
justified and necessary, to employ “coercive measures” in doing so. The requested State 
shall do its best to allow the presence of a representative of the requesting State during the 
taking of a statement, and to allow him or her to question the person from whom the 
statement is sought. Where direct questioning is not permitted, such persons shall be 
allowed to submit questions to be asked. Under Articles 17 and 19 the requested State may 
be obliged to obtain evidence and search premises and, if justified and necessary, to employ 
“coercive measures”, including “search and seizure” in order to do so.  

2.11 Article 16 allows a witness or expert witness in the requested State to give evidence in 
proceedings in the requesting State by means of videoconference. The hearing is conducted 
under the laws applicable in the requested State. This would include the right not to testify 
if recognised by the requesting State and the requested State. 

2.12 Article 18 requires the requested State to provide banking records for a specified 
individual.  

2.13 Pursuant to Article 23, “safe conduct”, a person who is summonsed to appear before 
the relevant authority in the requesting State shall not: 

(a) be subject to detention or any restriction of personal liberty in that State by 
reason of any conduct or conviction that precedes the departure of the person from 
the requested State; or  

(b) be obliged to give evidence or to assist in any investigation, prosecution or other 
proceeding, including judicial proceeding, other than the proceeding specified in the 
request.  

If the requesting State cannot provide safe conduct, this should be stated in the request so 
that the person subject to the summons can decide whether to attend or not.  

2.14 Under Article 24, a person in custody in the requested State can be requested to give 
evidence or provide other evidentiary assistance in the requesting State, but he or she must 
consent to doing so.  

2.15 Under Article 25, the requested State shall assist, to the extent permitted by its laws, in 
proceedings related to freezing or seizure and confiscation of the proceeds of crime. A 
request for confiscation shall be accompanied by a decision of a court or other judicial 
authority in the State imposing the confiscation. The requested State that has custody over 
requested proceeds may transfer some or all of them to the requesting State, to the extent 
permitted by the laws of the requested State and upon such conditions as it deems 
appropriate. 
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The Government’s view 

2.16 The Minister of State at the Home Office (Mr. Phil Woolas) submitted an Explanatory 
Memorandum on the draft Agreement, dated 11 November.  

Impact on United Kingdom Law 

2.17 The Minister informs us that compliance with the obligations arising under the 
Agreement will not require any changes to UK primary legislation, although in order to 
provide assistance in accordance with Article 18 (bank accounts) of the Agreement it will 
be necessary to designate Japan as a participating country for the purposes of sections 31, 
32, 35, 37, 40, 43, 44 and 45 of the Crime (International Cooperation) Act 2003 prior to the 
Agreement coming into force. Designation for these purposes will be by affirmative order. 
The UK is fully compliant with all other provisions found in the Agreement. 

Fundamental Rights Analysis 

2.18 The Minister is satisfied that the Agreement will not give rise to any breach of 
fundamental rights. In support he states that the Government is bound by section 6 of the 
Human Rights Act (HRA) 1998 to ensure that any decision to assist or be assisted by Japan 
under this Agreement is consistent with the European Convention on Human Rights 
(ECHR). Article 10(2) of the Agreement makes this clear by providing that a request for 
assistance can only be executed using measures that are in accordance with the laws of the 
requested State, which includes the HRA. 

2.19 For these reasons, the Minister says, the Government is satisfied that the provisions of 
the Agreement could never give rise to a breach of fundamental rights. For the sake of 
completeness, however, he sets out a list of the provisions of the Agreement which 
potentially engage fundamental rights: 

• Articles 15, 17 and 19 of the Agreement provide that “coercive measures” may be used 
to obtain witness evidence, obtain evidence, or search premises. This could on its face 
engage the right to privacy under Article 8 ECHR and to peaceful enjoyment of 
possessions under Article 1, Protocol 1 ECHR; however, the Agreement makes it clear 
that such measures could only be used where justified under the laws of the requested 
State. In any case in which the UK was requested to use such powers, the powers would 
have to be exercised in accordance with Part 1 of the Crime (International Co-
operation) Act 2003, whose provisions all respect fundamental rights, as well as the 
HRA. 

• Article 16 allows witnesses in the UK to give evidence in Japan, and vice versa, by way 
of videoconference. In view of the fact that Article 16(2)(e) makes it clear that witnesses 
giving evidence in this way can rely on the privilege against self incrimination, the 
Government is satisfied that this provision would not give rise to any breach of Article 
6 ECHR. Article 16(2)(c) also requires that where a witness in the UK is giving evidence 
by videoconference, a representative of the relevant UK authority must be present so as 
to ensure that the proceedings observe the “fundamental principles of the law” which 
apply in the UK. 
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• Article 24 allows a person in custody in the territory of an EU Member State to be 
transferred to Japan for the purpose of giving evidence there. Insofar as it might be 
argued that the transfer of someone in custody to give evidence in foreign proceedings 
might give rise to a breach of Article 5 of the ECHR, the Government is satisfied that 
detention for these purposes would be pursuant to a sentence imposed following 
conviction and would therefore be for a purpose permitted by Article 5. It is also of 
note that these powers could not be used without the consent of the prisoner in 
question and that Article 24 requires time spent in custody overseas to be deducted 
from the UK sentence. 

 Policy implications 

2.20 The Minister reports that there are currently no bilateral mutual legal assistance 
treaties between Japan and EU Member States. Consequently, the Minister considers it 
right that the EU should have led this initiative to ensure that negotiations were cost 
effective and that an agreement would enhance judicial co-operation by the EU as a whole. 
Although the Minister recognises that the Agreement could have been negotiated 
bilaterally by the UK, the text of the Agreement represents substantial progress with Japan 
in this field and he adds that it is unlikely that bilateral negotiations would have achieved a 
better outcome. 

2.21 The text of the Agreement is largely based on the 1959 European Convention on 
Mutual Assistance in Criminal Matters and the 2000 Convention, established by the 
Council in accordance with Article 34 of the Treaty on European Union, on Mutual 
Assistance in Criminal Matters between the Member States of the European Union and its 
Protocol. The UK has signed and ratified each of these. 

2.22 Importantly for the UK, provision for evidence to be given via videoconferencing 
facilities has been included in the Agreement and should help to resolve complications that 
the UK has previously experienced in this regard. This should also reduce the need for 
witnesses to travel to Japan for the purpose of giving evidence. The Agreement also 
contains provisions for freezing, seizure or confiscation of the proceeds or 
instrumentalities of crime. These, the Minister says, should help to ensure that criminals do 
not ultimately benefit from their criminality. 

2.23 The Minister then reiterates the scope of the grounds for refusing a request for 
assistance under Article 11.  

Timetable 

2.24 The Presidency intends to adopt a Council Decision on the Agreement on 30 
November 2009 at the final Justice and Home Affairs Council prior to the entry into force 
of the Lisbon Treaty. The Draft Council Decision formally authorises signature by the 
Presidency, on behalf of the European Union, of the Agreement. However, any decision to 
conclude the Agreement will need to be taken in line with the new procedures introduced 
by the Lisbon Treaty. This will require the consent of the European Parliament and the UK 
making a decision as to whether to opt-in to the Agreement or not. Consequently the 
Agreement is unlikely to enter into force before the end of March 2010 at the very earliest. 
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Our assessment 

2.25 The UK does not require a treaty in order to provide mutual legal assistance; it does 
not require reciprocity. It can and does give a full range of mutual legal assistance without a 
treaty base. This contrasts with other countries where mutual legal assistance cannot be 
given (or at least a full range of assistance cannot be given) without a treaty. However, 
under Japanese domestic law only a limited amount of assistance is able to be given on the 
basis of international comity — the majority of assistance requires reciprocity. It is 
therefore clear that this Agreement will significantly extend the scope for cooperation in 
the investigation and prosecution of crime both in the UK and Japan. 

2.26 As the Minister states in his Explanatory Memorandum, many of the provisions of the 
draft Agreement are based upon those found in the 1959 European Convention on Mutual 
Assistance in Criminal Matters and the 2000 Convention on Mutual Assistance in 
Criminal Matters between the Member States of the EU. As such many of the principles 
they contain are well recognised.  

2.27 However, the Fundamental Rights Analysis of the Explanatory Memorandum does 
not consider the impact of requests for assistance from Japan for the offences which attract 
the death penalty. These include murder. Similarly, the Explanatory Memorandum does 
not address the absence of a dual criminality test in the Agreement, with the exception of 
assistance provided by two EU Member States. 

2.28 In subsequent correspondence with us, the Home Office has confirmed that its policy 
on assisting countries in the investigation of serious crime where the death penalty is in 
force mirrors that of the Foreign and Commonwealth Office. Where there is a risk of the 
death penalty being imposed for the crime under investigation, before it agrees to provide 
assistance the Home Office will seek assurances that anyone found guilty will not face the 
death penalty. Where no assurances are forthcoming — for example when the requesting 
government is unable to provide assurances due to the separation of powers between the 
executive and the legislature, or where there are strong reasons for the UK not to seek such 
assurances — Ministers will always be consulted to determine whether, given the special 
circumstances of the case, the Home Office should nevertheless provide assistance.  

2.29 In the context of mutual legal assistance, the Home Office reports that it would be 
extremely rare for the Home Office to provide assistance without an assurance, because, 
unlike the provision of assistance overseas where it may be imperative that action is taken 
quickly to protect life, in terrorism or kidnap cases for example, mutual legal assistance 
tends to take place in slower time. So it is thought extremely unlikely that an agreement 
with the requesting country would be unable to be reached and some form of assistance 
provided. Ministers would also be consulted where a decision was being taken to refuse 
assistance on this ground. 

2.30 In terms of previous examples, the Home Office has required the US to provide death 
penalty assurances and they have done so. So far as Japan is concerned the Home Office 
understands that although it is a matter for the court to impose a sentence, it does so at the 
request of the prosecutor (who is responsible for making mutual legal assistance requests). 
It would therefore be possible for the chief prosecutor to give instructions to prosecutors 
not to seek the death penalty in cases where mutual legal assistance was given.  
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2.31 The absence of a dual criminality test, and the impact of the application of the death 
penalty in Japan, are of concern to us, and should be examined in further detail with the 
Government. 

Conclusion 

2.32 We recognise the benefit of this draft Agreement is that it will extend the scope for 
cooperation in the investigation and prosecution of crime both in the UK, throughout 
the EU, and Japan, in circumstances where current cooperation with Japan is limited. 

2.33 Whilst many of the provisions of the Agreement are standard terms derived from 
previous mutual legal assistance conventions, we are concerned that the “Fundamental 
Rights Analysis” in the Minister’s Explanatory Memorandum did not address the 
Government’s policy on assistance provided to Japan for criminal offences which 
attract the death penalty. This is mentioned in Article 11 of the Agreement as a possible 
ground for refusing to provide assistance, but the Minister is silent on his approach to 
this Article. Similarly, the Explanatory Memorandum should in our view have 
addressed the absence of a dual criminality test in the Agreement. Whatever the 
explanation such an oversight is concerning, particularly with regard to the question of 
the death penalty.  

2.34 The rushed timetabling for the signature of this Agreement has left the Committee 
with only one meeting in which to scrutinise it. The timing may not be of the Home 
Office’s doing, but the UK is influential in the EU and we would be grateful if a message 
from the Minister were relayed back to Brussels that more time should be allowed for 
parliamentary scrutiny of important international agreements such as this. 

2.35 In our view the draft Agreement raises important political and legal questions 
about the context in which the UK should provide assistance to countries in the 
investigation of serious crime. We therefore recommend it be debated in European 
Committee B, until which time it be held under scrutiny. The debate should centre on 
the two aspects of concern identified in this Report: the absence of a dual criminality 
test and assistance given for offences which attract the death penalty in Japan. The 
debate should take place before the Council decision to conclude the Agreement under 
Article 82 TFEU and before the Government decides whether to opt in or not. 

2.36 However, whilst retaining the draft Agreement under scrutiny, under paragraph 
(3)(b) of the Scrutiny Reserve Resolution we consent to the Minister giving his 
agreement to the Council Decision on the signature of the draft Agreement by the 
Presidency in the JHA Council on 30 November.  
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3  Reaping the benefits of the digital dividend in Europe 

(31082) 
15289/09 
COM(09) 586 
 
SEC (09) 1436 
SEC (09) 1437 

Commission Communication: Transforming the digital dividend 
into social benefits and economic growth 
 
 
Commission Staff Working Documents 

 
Legal base — 
Document originated 28 October 2009 
Deposited in Parliament 5 November 2009 
Department Business, Innovation and Skills  
Basis of consideration EM of 18 November 2009 
Previous Committee Report None; but see (29169) 15365/07 HC 16–vii (2007–08), 

chapter 11 (9 January 2008) 
To be discussed in Council To be determined  
Committee’s assessment Politically important  
Committee’s decision Not cleared; further information requested 

Background 

3.1 The switchover from analogue to digital terrestrial TV — with the latter needing five or 
six times less frequency — will free up large amounts of valuable Ultra High Frequency 
radio spectrum across Europe. Estimates of the value of this so-called “digital dividend” 
range between £5.4 billion and £14.4 billion over 20 years, because of the opportunity 
thereby provided to meet the fast growing demand for new and existing broadcasting and 
communication services.  

3.2 Nearly two years ago, the Committee considered an earlier Commission 
Communication 15365/07 on this topic — Reaping the full benefits of the digital dividend in 
Europe: A common approach to the use of spectrum released by the digital switchover. The 
Commission estimated that the total value of electronic communication services in Europe 
was £180 billion — the equivalent of 2.2% of annual European GDP. It pointed to the role 
of spectrum as a “growth enabler”, and argued that more effective management of 
spectrum would boost innovation and competitiveness in ICT (Information and 
Communication Technologies) and help provide more affordable services to European 
citizens. Particularly, the Communication noted that, as a result of the “digital dividend”, 
consumers could benefit from faster wireless broadband communications, additional 
terrestrial broadcasting services and mobile multimedia services, such as mobile TV. The 
Commission argued that for this “digital dividend” to be maximised, liberated spectrum 
should be harmonised on the basis of 3 sub-bands within the 470–872 MHz UHF band 
which would be suitable for specific services: 

— unidirectional high power networks for the continuation of existing TV services and 
new broadcasting needs;  
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— unidirectional medium to low power networks for mobile multimedia services and new 
converged services, including mobile TV; and 

— bi-directional low power networks for fixed and mobile broadband services.  

3.3 This was all set out in greater detail in our Report on this Communication , where the 
then Minister for Competitiveness at the then Department for Business, Enterprise and 
Regulatory Reform (Stephen Timms) said that this “mandatory” approach was not 
favoured by either himself or some other Member States. He explained that many 
countries that had significant analogue terrestrial TV would find that they needed most of 
the UHF spectrum to support multi-channel Digital TV; by contrast the UK could free up 
approx 30% of the UHF spectrum for new uses principally because it had fewer 
coordination issues. He further noted that switchover was at very different stages across the 
Member States; in some, such as Sweden, the process was complete, whereas others had 
only yet provisionally allocated spectrum: “mandated coordination could thus prove costly 
and very disruptive.” Though recognising that there might be advantages to a coordinated 
approach to the digital dividend across Europe, he considered that there was a danger that 
mandated harmonisation, through attempting to pick winners and the potential for delay it 
would introduce to the decision making process, would distort the development of the 
market. A number of Member States were opposed to the Commission’s proposals or had 
yet to make their position clear, and certain of them would “face real challenges in both 
rolling out digital terrestrial television services and freeing up spectrum for other uses.” He 
noted that spectrum allocation was a matter for Member States and that, in the UK, Ofcom 
would award the spectrum freed up nationally by the switchover through a market-led 
auction on a technology and service neutral basis. 

Our assessment 

3.4 As the Committee had noted in considering related Commission proposals — most 
recently, its proposals for revising the present regulatory framework, which it 
recommended for debate in the then European Standing Committee — this was not an 
isolated instance of the Commission seeking to mandate a particular approach within a 
framework that was, instead, supposedly centred on working with Member States and the 
relevant industries on a market-led basis. In this instance, the then Minister put it very 
clearly: “There is no clear gain, and much potentially at risk, from setting aside certain 
spectrum bands for specific services. There are also tensions in these proposals with the 
Commission’s stated aim of greater market mechanisms in spectrum management which 
we support.”  

3.5 The Committee accordingly endorsed the Minister’s proposed approach regarding the 
Conclusions that the Council was eventually to adopt on this Communication, viz., 
welcoming the opportunity for debate and for coordination between Member States but 
not calling for any mandatory measures.  

3.6 We also cleared the document, which we considered relevant to the debate in the then 
European Standing Committee on the Commission’s proposals for revising the electronic 
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communications and network services regulatory framework.2 That debate took place on 
18 March 2008.3 

The Commission Communication  

3.7 The Communication is accompanied by an impact assessment and an executive 
summary of this latter. In sum, the Commission recommends that Europe takes a co-
ordinated approach when dealing with national “Digital Dividends” to maximise the social 
and economic benefits to all Member States. It suggests an action plan which includes 
Member States completing their digital switchover by 1st January 2012, proposes a 
harmonisation of the 790–862 MHz band (“the 800 MHz band”) and includes technical 
measures to promote spectrum efficiency. It favours the use of specific technical standards 
for both transmission and for consumer receiver products. It also looks forward to further 
“improvements” in the use of the “digital dividend” which are currently being researched. 

3.8 In his Explanatory Memorandum of 18 November 2009, the Minister for Digital 
Britain in the Department for Business, Innovation and Skills (Stephen Timms) explains 
that, in the UK, the communications regulator, Ofcom, has consulted on proposals as to 
what the UK would do with this spectrum once digital switchover is complete in 2012. 
These proposals, he says, included auctioning two bands of spectrum released nationwide, 
as well as the spectrum that will be available in each region for low power services that do 
not interfere with the digital television transmissions He further explains that the proposals 
were amended earlier this year “as the UK chose to align with a growing movement in 
Europe to clear the upper part of the television bands (the 800 MHz band) which would 
most likely be used to provide wireless mobile services.” 

3.9 The Minister goes on to outline the Commission’s approach as follows: 

“The Commission is keen to see a co-ordinated European approach to what is done 
with the Digital Dividend and when, especially since it views this as an opportunity 
to boost all the European economies. For that reason the document proposes: 

• “A cross-Europe switch-off of analogue television date of 1st January 2012. The 
document does [not] propose that member States should necessarily switch to 
digital, merely that analogue has to be switched off.  

• “Adopting harmonised technical conditions of use for the upper band (790–862 
MHz, the 800 MHz band) but without mandating that a Member State has to make 
the band available for non-broadcasting use . 

• “Adoption of a common EU position on key aspects of the digital dividend for the 
forthcoming World Radio Conference in 2011. 

• “The Commission could propose to the European Parliament and Council that 
Member States cease to use the 800 MHz band for high-power broadcasting 
services and implements the technical harmonised conditions proposed.  

 
2 See headnote: (29169) 15365/07 HC 16–vii (2007–08), chapter 11 (9 January 2008) 

3 See Gen Co Deb, European Committee, 18 March 2008, cols. 3-13. 
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• “To apply minimum levels of spectrum efficiency measures . 

• “Further work on initiatives to improve the use of the digital dividend spectrum, 
such as requiring that all consumer TV reception products put on sale from a date 
to be defined include MPEG4 compression technology.” 

The Government’s view 

3.10 The Minister sets out the Government’s policy on spectrum clearly: 

“… to be service and technology neutral and to allow the markets to decide the best 
use of spectrum, wherever possible not mandating the use of specific technologies as 
often such decisions can be later shown to be sub-optimal.” 

3.11 He explains that the UK has had in place since 2005 plans for digital switchover which 
see completion by 31 December 2012. This, he says, is consistent with the Council 
Conclusions of December 2005 on the Commission’s 2005 Communication on this 
subject.; it would not be practicable to bring this completion date forward to 1 January 
2012, not least because that would require renegotiation of the bilateral agreements with 
neighboring states which are based on switchover in the UK regions bordering those 
countries during 2012. He therefore supports the Presidency’s proposed response from the 
Council arguing for a broad “2012” date to be used, which is “still encouraging other 
Member States to commit to a programme of switchover if they haven’t already done so.”  

3.12 The Minister further explains that: 

— while the majority of Member States currently plan to complete switchover by 1 
January 2012, the UK is one of nine countries in Europe who are committed to 2012 
dates with a further two without specified dates and one with a date in 2015;  

— under the international agreements made in 2006 in Geneva, analogue transmissions 
are protected up to 2015;  

— digital switchover spectrum could be used in the UK to support provision of services 
for the London 2012 Olympic Games and so could not be made available for new 
commercial services until after that date. 

3.13 The Minster then says that: 

“Mandatory harmonization of the cleared 800 MHz band, which the Commission 
says it could propose, is considered unnecessary. There is a clear movement across 
Europe, driven by industry, to making that band available for mobile broadband 
technologies. As such it is not clear what value would be gained from any 
Commission mandate.” 

3.14 With regard to technical measures of spectrum efficiency, the Minister says that while 
they are unlikely to have any negative impacts, Ofcom already has a duty to ensure optimal 
use of the spectrum: 
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“There is a risk that the proposed measures would contradict Ofcom’s own measures 
and it is possible that spectrum efficiency does not have to be achieved solely through 
regulation but could be achieved through market mechanisms.” 

3.15 With regard to the further improvements that could be made in the use of the Digital 
Dividend identified by the Commission, the Minister says: 

— Mandating that digital TV receivers sold after a certain date are capable 
of a compression standard at least as efficient as the H264/MPEG-4 AVC 
standard 

“This is considered by the UK to be unnecessary as the market is already moving in 
that direction and there would be an increased risk of regulatory failure from taking 
the wrong action”; 

— Setting standards for the ability of digital TV receivers to resist 
interference 

“UK feels here that the challenges should not be underestimated and the 
Commission should engage with early discussions with the European 
Telecommunications Standards Institute (ETSI) and the Digital Video Broadcasting 
project (DVB) and involve organisations other than broadcasters to ensure non-
broadcast television interference is referenced”; 

— Adopting a common position on the use of the “white spaces” as part of 
a possible extension of the digital dividend.  

“UK supports this proposal as announced in Ofcom’s recent statement 
(www.ofcom.org.uk/consult/condocs/cognitive/statement/).” 

3.16 The Minister then explains that Ofcom has “already consulted widely on the UK’s 
digital switchover plans and on aligning the 800 MHz band clearance with the rest of 
Europe”, and says that the Government is also currently consulting on a Direction to 
Ofcom to implement a number of spectrum modernisation measures outlined in the 
Digital Britain Report published in June — “a key proposal being the earliest possible 
clearance of the 800 MHz band and release to the market (Consultation on a Direction to 
Ofcom to Implement the Wireless Radio Spectrum Modernisation Programme, available 
at http://www.berr.gov.uk/consultations/page53062.html). That consultation closes on 8th 
January 2010 and the government response will be produced within 3 months thereafter.” 

3.17 The Minister also refers to impact assessments produced for the UK consultations on 
the digital switchover, on aligning the 800 MHz band with the growing movement in 
Europe and says that one is included in the current consultation.4  

3.18 Finally, the Minister says that there are no additional financial implications with the 
Commission proposals that have not already been addressed in the current consultation 
and the Ofcom consultations on clearing the 800 MHz band , which he says are available at 
http://www.ofcom.org.uk/radiocomms/ddr/. 
 
4 http://www.ofcom.org.uk/consult/condocs/ddr/ddrmain.pdf (Annex 5). 

 http://www.ofcom.org.uk/consult/condocs/800mhz/800mhz.pdf (Annex 5). 

 http://www.berr.gov.uk/files/file53061.pdf (Annex F). 
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3.19 Looking ahead, the Minister says that the Commission’s proposals are “likely to be 
formally presented to the Council later this year.” 

Conclusion 

3.20 Given the general background outlined at the beginning of this chapter and the 
Commission’s continued hankering after a more mandatory approach than appears to 
be justified, we shall retain the Communication under scrutiny. 

3.21 Though the Minister seems uncertain about the immediate timetable, it seems that 
the Council will be invited to adopt formal Conclusions on the Communication in the 
not too distant future. They will then form the basis upon which the Commission will 
take this work forward. We should accordingly be grateful if he would write to us before 
the relevant Council meeting, outlining the Conclusions that he expects to be adopted 
and explaining how they address his justifiable concern. 

 
 
 

4  Reducing health inequalities 

(31048) 
14848/09 
COM(09) 567 
 
+ ADDs 1–2 

Commission Communication on Solidarity in health: reducing 
health inequalities in the EU 
 
 
Commission staff working documents: impact assessment and 
summary of assessment 

 
Legal base — 
Document originated 20 October 2009  
Deposited in Parliament 28 October 2009  
Department Health 
Basis of consideration EM of 11 November 2009  
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Not cleared; Opinion of Health Committee requested 

Background 

4.1 Article 2 of the EC Treaty says that social cohesion and raising the quality of life are 
part of the task of the European Community. 

4.2 Article 152 EC provides that a high level of human health protection must be ensured 
in all Community policies and activities. Community action should complement national 
policies and be directed to improving public health and preventing illness. Community 
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action should respect the responsibilities of Member States for the organisation of health 
services and medical care. 

4.3 Article 158 EC requires the Community to take action to strengthen social cohesion 
and reduce disparities between the regions. 

4.4 One of the objectives of the European Public Health Programme for 2003–13 is to 
contribute to tackling inequalities in health. 

4.5 In June 2008, the European Council emphasised the importance of closing the 
differences in life expectancy between and within Member States.5 

4.6 In its Communication on a renewed social agenda for 21st century Europe, the 
Commission said that it would issue a Communication on health inequalities during 2009.6  

The Document 

4.7 The Communication quotes statistics which illustrate the health inequalities in the EU. 
For example, there is a five-fold difference between Member States in infant mortality; a 14 
year gap in life expectancy at birth for men; and an eight year gap for women. Many factors 
affect health. They include living conditions, education, occupation, income, life-style, the 
availability and cost of health care, sanitation and culture.  

4.8 The Commission stresses that health inequalities are not inevitable. It cites action the 
Community has already taken to try to help reduce inequalities through, for example, the 
Council Recommendation on cancer screening, the EC Framework Programmes on R&D 
and the Structural Programmes. 

4.9 The Commission says that further EU action is needed because of the increasing 
evidence of the size and pervasiveness of health inequalities. Recognising that Member 
States have the principal responsibility for health policy, the Commission has issued this 
Communication to launch a debate about what more the EU might do to support Member 
States’ efforts. 

4.10 In the Commission’s view, action is needed to: 

• promote an equitable distribution of good health as part of overall social and 
economic development; 

• improve the data on health inequalities and the mechanisms for measuring, 
monitoring, evaluating and reporting on inequalities (for example, develop a 
common set of indicators; and disseminate best practice and the results of relevant 
research); 

• build a commitment across society to reduce health inequalities (for example, 
publicise health inequalities and encourage cooperation between public bodies, 
employers, trades unions, and civil society to tackle them); 

 
5 Brussels European Council 19–20 June 2008, Presidency Conclusions, paragraph 50. 

6 (29818) 11517/08: see HC 16–xxviii (2007–08), chapter 8 (22 July 2008). 
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• meet the needs of vulnerable groups such as the Roma, people with disabilities and 
children living in poverty; and  

• develop the contribution of EU policies to the reduction of inequalities (for 
example, consider how Member States might make better use of EC cohesion 
policy, the Structural Funds and other existing EC policies programmes). 

The Commission intends to issue a progress report on health inequalities in 2012. 

The Government’s view 

4.11 In her Explanatory Memorandum of 11 November 2009, the Minister of State for 
Public Health at the Department of Health (Gillian Merron) tells us that the UK is an 
international leader in policies to tackle health inequalities. The Communication does not 
have significant policy implications for the UK but it “will help other [Member States] 
develop a more systematic approach to tackling health inequalities. The UK will benefit 
from the knowledge gained in developing the agenda across the EU.” 7 

4.12 The Minister summarises the Government’s strategy for dealing with health 
inequalities in England and the strategies of the devolved administrations for Scotland, 
Wales and Northern Ireland. The proposals in the Commission’s Communication are in 
line with current policies and actions in the UK; they would not require additional 
expenditure; and they are not binding. 

Conclusion 

4.13 In February, the Health Committee published the report of its inquiry into health 
inequalities.8 We are, therefore, drawing the Commission’s Communication to the 
Health Committee’s attention and, in the exercise of the power given to us by Standing 
Order No. 143, we ask the Committee to give us its Opinion on the document.9 
Meanwhile, we shall keep the Communication under scrutiny. 

 
 
 

 
7 Minister’s Explanatory Memorandum, page 7, paragraph 4. 

8 HC 281—i (2008–09), 28 February 2008. 

9 S.O. No. 143, paragraph 11. 
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5  Prevention from sharp injuries in the hospital and 
healthcare sector 

(31086) 
15305/09 
COM(09) 577 

Draft Council Directive implementing the Framework Agreement 
on prevention from sharp injuries in the hospital and healthcare 
sector concluded by HOSPEEM and EPSU 

 
Legal base Article 139(2)EC; QMV 
Document originated 26 October 2009 
Deposited in Parliament 5 November 2009 
Department Work and Pensions 
Basis of consideration EM of 16 November 2009 
Previous Committee Report None 
To be discussed in Council No date set 
Committee’s assessment Politically and legally important 
Committee’s decision Not cleared; further information requested 

Background 

5.1 According to the Commission, injuries caused by needles and other sharp instruments 
(such as scalpels) are one of the most common10 and serious risks to healthcare workers in 
Europe, and represent a high cost for health systems and society in general: and it adds that 
the workers in certain departments and activities, notably emergencies, intensive care, and 
surgical operations, are particularly at risk, with potentially serious consequences in 
relation to such blood-borne diseases as viral hepatitis and AIDS, and that, even if an 
infection is not confirmed in the majority of cases, those affected suffer considerable stress 
and anxiety, and usually have to take antiretroviral drugs with unpleasant side-effects. 

5.2 It points out that, although existing Community legislation11 lays down general 
preventive principles and measures, the European Parliament called upon it in July 2006 to 
submit an appropriate legislative proposal, amending Directive 2000/54/EC on biological 
agents at work. It says that, before doing so, it embarked — as required under Article 
138(2) of the Treaty — on a consultation with management and labour (the European 
social partners12 in the hospital and healthcare sector, recognised by the Commission in 
2006) on the possible direction and content of such a measure, asking them also if they 
intended to negotiate a framework agreement. It notes that the workers’ organisations 
favoured more specific legislation to reinforce protection, whereas the employers were 
opposed to any such initiative. However, it says that HOSPEEM and EPSU signed an 
Agreement in July 2009 establishing minimum provisions for the prevention of sharp 
injuries, and that, in accordance with Article 139(2) of the Treaty, they had subsequently 
requested it to put this forward for a Council Decision to underpin its application within 
 
10 Some studies suggest that each year there are about 1.2 million such injuries number in Europe. 

11 Notably Council Directive 89/391/EEC, Council Directive 89/655/EEC, Council Directive 93/42/EEC and Directive 
2000/54/EC. 

12 The European Hospital and Healthcare Employers’ Association (HOSPEEM) and the European Federation of Public 
Services Unions (EPSU). 
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the Community. The Commission adds that, in the context of Article 139, the term 
“Council Decision” can be interpreted as referring to either a directive, regulation or 
decision, and that it has decided that a Council Directive would be the most appropriate 
approach to pursue. 

The current proposal 

5.3 The draft of such a Directive is set out in this document, and its effect would be to make 
the Agreement between the social partners legally binding across the Community, and to 
provide both for its transposition into Member States’ law and for penalties. However, the 
Council cannot amend a proposal of this kind, and can only accept or reject it. 

5.4 The Agreement itself is annexed to the proposal, with the stated aim of achieving the 
safest possible working environment, and provides for an integrated approach to risk 
assessment and prevention, training, information and awareness-raising and monitoring. 
In particular, it would: 

• apply to all workers in the sector; 

• establish certain basic principles, including the role of a well-trained, adequately 
resourced workforce, and the key need to prevent exposure; the role of health and 
safety representatives; the duty of employers and the responsibilities of individual 
workers; the participation of workers in the development of policy and practice; the 
need for collaboration between employers and workers representatives; and the 
need for reporting to focus on systemic factors rather than individual mistakes; 

• set out risk assessment procedures, including the hazardous situations to be 
covered, and the factors to be taken into account in eliminating exposure and 
considering alternative systems. 

• address the measures needed to eliminate the risk of injuries, reduce the risk of 
exposure, and the protection to be afforded where effectives vaccines exist. 

The Government’s view 

5.5 In his Explanatory Memorandum of 16 November 2009, the Parliamentary Under-
Secretary of State at the Department for Work and Pensions (Lord McKenzie of Luton) 
says that the proposed Directive gives an option of implementation through national 
legislation or through social partners agreement, and that the Government will explore 
both approaches to see which is most suitable. 

5.6 He notes that the scope is limited to the hospital and healthcare sectors, and “directly 
related services/activities”, and is supported by key stakeholders, representing employers 
and employees, and by pressure groups,13 whose membership is drawn from a range of 
organisations representing health care workers, individual clinicians, and manufacturers of 
the safer needles technology (including the Association of British Healthcare Industries). 
He adds that many of the measures are already covered by existing health and safety 
legislation, as well as by healthcare specific legislation, codes of practice and guidelines. 
 
13 Such as the Safer Needles Network. 
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(For example, employers are already required to ensure that exposure to biological agents 
including blood-borne viruses, is prevented or adequately controlled, and that staff receive 
sufficient training and instruction, and where appropriate vaccination, whilst National 
Institute for Clinical Excellence (NICE) guidelines state that “needle safety devices must be 
used where there are clear indications that they will provide a safer system of working for 
healthcare professionals”.) Also, the Health and Social Care Act 2008 (Registration 
Requirements) Regulations 2009 and supporting codes of practice require that staff be 
protected from infection through the implementation of a range of procedures, many of 
which are covered by the proposed Directive. 

5.7 The Minister points out that similar legislation has already been introduced in the 
United States, requiring all hospitals and healthcare facilities to introduce needle protective 
devices, although he notes that research in the UK shows that these alone will not reduce 
the numbers of injuries, unless combined with training on universal precautions, handling 
and disposal of sharps, and effective reporting systems. He says that all these are included 
in the proposed Directive, and are supported by NHS employers and public sector unions. 

5.8 The Minister says that, although the Commission is not required to do an Impact 
Assessment on proposals to implement social partner agreements, the Government carried 
out a preliminary Impact Assessment in 2008 on draft proposals to amend the Biological 
Agents Directive to prevent the risk of sharp injuries to workers, and that this showed that 
these would be effectively cost-neutral, with the benefits from a reduction in injuries 
balancing out the additional costs involved in implementing procedures and additional 
training for staff. He adds that the Government is currently in the process of updating that 
Assessment, and will provide this as soon as it is ready. However, the Department of 
Health estimates that the costs to the NHS and others, such as social care, should be 
minimal because much of the proposed Directive is simply requiring compliance with 
existing good practice. 

Conclusion 

5.9 This strikes us as a useful initiative, but we have considerable doubt whether it is 
consistent with the provisions of the EC Treaty to use a Directive to implement it. Our 
concerns mirror those raised in our Report of 19 November on the draft Directive 
implementing the revised Framework Agreement on parental leave,14 which we ask the 
Minister to consider. 

5.10 Despite what the Commission says in its explanatory memorandum, neither 
Article 249 nor any other provision of the EC Treaty gives it discretion to set aside the 
express requirement of Article 139(2) that agreements between the social partners are 
to be implemented either by a collective agreement or by “a Council decision on a 
proposal from the Commission”. A Decision is mentioned because a Decision, not a 
Directive, is the means by which a separate agreement made at Community level is 
made binding on those to whom it is addressed.  

5.11 In addition, Article 139(2) does not refer to the adoption of “measures”, which 
would be expected if the choice of legal instrument was intended to be left open, as can 
 
14 HC 5–i (2009–10), chapter 5 (19 November 2009) 
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be seen from other Articles under this Title of the EC Treaty. Nor does it refer to 
cooperation of any kind with the European Parliament, stating simply that the Council 
shall act by QMV and, by clear inference, alone. A reference to the role of the European 
Parliament would be expected under this Title of the EC Treaty if a Directive had been 
contemplated by Article 139(2) EC, as Article 137(2) EC and many other provisions 
under this Title attest. Indeed, Article 137(2) EC would be the correct legal base for a 
Directive on the prevention from sharp injuries in the hospital and healthcare sector. 
The Directive on “the protection of workers from risks related to exposure to biological 
agents at work”15 is a clear precedent for this.  

5.12 Our concern goes wider than the present proposal. Article 155 of the Treaty on the 
Functioning of the European Union (TFEU) re-enacts Article 139 EC word for word 
except for cross-references to Article 153 of the TFEU rather than to Article 137 EC. So 
it is important that the meaning of Article 155 TFEU be clarified. 

5.13 We would be grateful to the Minister for a response to our concerns on the legal 
base before considering this proposal further. In the meantime, we will continue to 
hold the document under scrutiny. 

 
 
 

6  Succession and Wills  

(31015) 
14722/09 
+ ADDs 1–2 
COM(09) 154 

Draft Regulation on Jurisdiction, Applicable Law, Recognition and 
Enforcement of Decisions and Authentic Instruments of Succession 
and the Creation of a European Certificate of Succession 

 
Legal base Articles 65 and 67(5) EC Treaty; QMV; co-decision. 
Document originated 14 October 2009  
Deposited in Parliament 21 October 2009 
Department Ministry of Justice  
Basis of consideration EM of  2 November 2009 
Previous Committee Report None 
To be discussed in Council No date fixed 
Committee’s assessment Legally and politically important 
Committee’s decision Not cleared; further information requested. 

Background 

6.1 Article 65 EC Treaty provides for the adoption of measures in the field of judicial 
cooperation with cross-border implications, which expressly include measures “improving 
and simplifying the recognition and enforcement of decisions in civil and commercial 

 
15 2000/54/EC 
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matters, including decisions in extrajudicial cases” and “promoting the compatibility of the 
rules applicable in the Member States concerning the conflict of law and of jurisdiction.” 
The numerous instruments which have already been adopted on this basis, in particular 
Regulation (EC) No. 44/2001 (“the Brussels Regulation”), exclude succession from their 
scope.  

The Document 

6.2 The proposal seeks to address this lacuna and establish common rules in the area of 
wills and succession. There are three main areas for which it proposes uniform rules. 

Jurisdiction 

6.3 Articles 3 to 15 deal with jurisdiction, i.e.,  which court should deal with a succession. 
Courts are defined widely to include public authorities dealing with succession.   As a basic 
rule the proposal envisages that the Member State where the deceased was habitually 
resident at the time of death should have jurisdiction. (Article 4).  If the deceased chose the 
application of  the law of another Member State, limited provision is made for the case to 
be transferred to the courts of that Member (Article 5). Rules of ‘residual jurisdiction’ 
address situations where a deceased was not habitually resident in any Member State at the 
time of their death (Article 6).  In addition, the Regulation contains various supplementary 
jurisdictional provisions, for example provisions relating to concurrent and related 
proceedings (Articles 13 and 14) and the taking of supplementary provisional and 
protective measures (Article 15). 

Applicable Law 

6.4 As a general rule the proposal envisages that the  law applicable to the succession 
should be that of the state where the deceased was habitually resident at the time of death 
(Article 16), whatever court or authority would have jurisdiction and even if this results in 
applying the law of a third country. The ‘habitual residence’ rule would also work as a 
default provision. In addition and as an exception to the general rule, a testator would be 
able to choose the law of his or her nationality to apply to the succession (Article 17).  

6.5 The scope of the applicable rules in the Regulation is defined in broad terms (Article 
19) and would cover, for example, the validity and interpretation of any will, the capacity to 
inherit, the rules on the transfer of the property, responsibility for paying the debts of the 
estate, the rules on compulsory inheritance (i.e. rules for the benefit of relatives that cannot 
be changed by a will). Notably the choice of law rules would extend to “any obligation to 
restore or account for gifts and the taking of them into account when determining the 
shares of heirs”, i.e. the claw back of lifetime gifts.  The Regulation would expressly permit 
the preservation of regimes of the Member States where there are “special succession 
regimes” applying to immovable property, enterprises or other “special categories of 
property” on account of their economic, family or social aims (Article 22). Finally, the 
applicable law rules of the proposal may not be applied if the determining court considers 
that it is incompatible with the public policy of its Member State (Article 27). 
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Recognition and enforcement 

6.6 Article 29 of the proposal provides for automatic recognition of any decision of a court 
of another Member State except in the very limited circumstances set out in Article 30. 
Article 31 excludes the possibility of  review by an EU court of the substance of a decision 
by a competent court in another Member State.  Authentic instruments shall, as a general 
rule, be recognised and enforced irrespective of country of origin provided there are no 
public policy objections in the Member State where recognition or enforcement is sought 
(Articles 34 and 35). Finally, provision is made for the creation, recognition and 
enforcement of a new “European Certificate of Succession” (Articles 36 to 44). Its use 
would not be obligatory and it would not replace existing  procedures for other enforceable 
documents.  

The Government’s view  

6.7 In his Explanatory Memorandum of 2 November 2009 the Parliamentary Under 
Secretary of State at the Ministry of Justice (Lord Bach) summarises the Government’s 
position as follows: 

“The Government recognises the potential value of a satisfactory Regulation in this 
field. This reflects the increasing number of people who own assets in more than one 
Member State. Good uniform rules of private international law on succession would 
enhance legal certainty for these individuals and their heirs by replacing the current 
complex plethora of diverse national rules in the Member States.  

“The detailed policy implications of the draft Regulation are currently being 
consulted on by the Government. Accordingly the implications set out below are 
preliminary in nature and are subject to the results of that consultation. 

“The Government considers that there could be two potential benefits of the draft 
Regulation. The first concerns the proposed choice of law rules which would apply to 
all types of property and would thereby provide greater simplicity than the current 
rules in the UK which distinguish between moveable and immoveable property and 
apply different choice of law rules in relation to each type of property. The second 
potential benefit concerns the proposed provision for individuals to choose the law 
applicable to the succession to their estates. There is no such provision under current 
law in the UK. This innovation could assist with estate planning and appears to be 
consistent with the tradition of freedom of testamentary disposition in the UK. 

“The Government has identified two issues with the potential to cause significant 
problems. The first concerns the proposed application in the UK of provisions, 
which exist under the laws of many other Member States, the effect of which would 
be to reopen certain lifetime transactions entered in to by the deceased during his or 
her lifetime. Such provisions, known as ‘claw back’, are intended to support the 
mandatory provision for family heirs created under those laws. Their application in 
the UK would be contrary to our tradition of freedom of disposition of property and 
have the potential to cause significant legal uncertainty. The second concerns the 
proposed connecting factor of habitual residence which would play a central role 
under the Regulation in relation to both jurisdiction and choice of law. This factor is 
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left undefined in any way and this could create significant legal uncertainty and, in 
some cases, lead to inappropriate results, particularly in cases where the deceased had 
been on a short term employment secondment to a Member State. This connecting 
factor would replace the connecting factor of ‘domicile’ which currently operates 
within the UK. 

“The Government has also identified various other potentially unsatisfactory 
provisions in the draft Regulation. These include the following: the restrictive nature 
of the transfer provision (Article 5); the broad residual basis of jurisdiction (Article 
6);  the piecemeal approach to issues of capacity (Articles 1(3)(b) and 19(2)(c)); the 
broad and uncertain exclusion from the choice of law regime of certain special 
succession regimes (Article 22); the limitation on the application of the public policy 
principle as a ground for resisting recognition to default judgments (Article 30); and 
the perhaps overly broad provision for the recognition of the European Certificate of 
Inheritance (Chapter VI). 

“The Government is consulting widely with those individuals and organisations 
most likely to be affected by this proposal, in particular the judiciary, practitioners, 
academics, charities and representatives of the trust industry. This consultation will 
relate both to the UK’s opt-in decision and thereafter throughout the negotiations on 
the proposed measure.”16  

6.8 The Government expects that the current Swedish Presidency will arrange meetings of 
the Council Working Group before the end of 2009 to start negotiations on this proposal, 
and that the Spanish Presidency will take forward the negotiations through the Working 
Group as a matter of priority in the first half of 2010. The proposal is not expected to be 
agreed before 2011. 

Conclusion 

6.9 We thank the Minister for his helpful comments and his indication of the 
Government’s view of the proposal. We broadly share the Government’s basic position 
in relation to the potential benefits of Community rules in a field of growing cross-
border significance.  

6.10 This proposal has been subject to a final COSAC subsidiarity early warning 
simulation exercise. We do not consider that the proposed measure raises significant 
subsidiarity issues. 

6.11 At the same time we share the Government’s concerns about the incompatibility of 
the possible or implied claw back provisions of the proposal with the established 
succession regime in the United Kingdom. We are also concerned about the 
administrative burdens imposed by rules allowing for the recovery of inter vivos gifts. 
We therefore ask the Government to indicate if it will only ‘opt in’ to the proposal if 
appropriate amendments can be obtained to exclude the claw back of lifetime gifts. We 
ask the Minister to send us word of any  ‘opt in’ decision as soon as the Government’s 
thinking may have crystallised.  
 
16  The Government’s consultation document can be found at http://www.justice.gov.uk/consultations/ec-succession-

wills.htm 
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6.12 To a lesser extent we also share the Government’s preference for a definition of 
‘habitual residence.’ We ask the Minister why the lack of definition is likely to be of 
particular importance in relation to this proposal when the same criterion was used in 
several other recent civil judicial cooperation measures at EU level. In addition, we ask 
the Minister to provide us with a summary of the responses to the Government’s 
consultation exercise. 

6.13 Finally, we ask the Minister to explain the Government’s position with regard  to 
the tax neutrality of the measure and, in particular, whether the current wording of 
Article 21 of the proposed text is sufficient to ensure this objective.  We ask the Minister 
to assure us that the proposal will be without effect with regard to the existing regime 
governing inheritance tax payable on assets held in one Member State but bequeathed 
to a beneficiary in another Member State according the law of another State. We ask the 
Minister to assure us that in such cases inheritance tax  will remain payable on any 
assets within the jurisdiction on exactly the same terms as if the deceased and his 
beneficiary were residents and the succession governed by domestic law, even if there is 
and has been no further connection between the State imposing the tax and the 
deceased or the beneficiary and even if the tax were chargeable at such rate as to 
necessitate the liquidation of the assets at below market value.   

6.14 We shall hold the document under scrutiny at least until we have received the 
Minister’s reply. 

 
 
 

7  European Electronic Communications Markets 

(30523) 
8169/09 
COM(09) 140 
+ ADDs 1–4  

Commission Communication: Progress Report on the Single 
European Electronic Communications Markets 2008 
 
Commission Staff Working Documents 

 
Legal base — 
Department Business, Innovation and Skills  
Basis of consideration Minister’s letter of 17 November 2009 
Previous Committee Report HC 19–xvi (2008–09), chapter 1 (6 May 2009) 
To be discussed in Council To be determined  
Committee’s assessment Politically important  
Committee’s decision Cleared  

Background 

7.1 The EU regulatory framework agreed in 2002 consists of the following instruments: 
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— Framework Directive setting out the main principles, objectives and procedures for an 
EU regulatory policy regarding the provision of electronic communications services 
and networks.  

— Access and Interconnection Directive stipulating procedures and principles for imposing 
pro-competitive obligations regarding access to and interconnection of networks on 
operators with significant market power.  

— Authorisation Directive introducing a system of general authorisation, instead of 
individual or class licences, to facilitate entry in the market and reduce administrative 
burdens on operators.  

— Universal Service Directive requiring a minimum level of availability and affordability of 
basic electronic communications services and guaranteeing a set of basic rights for 
users and consumers of electronic communications services.  

— Privacy and Electronic Communications Directive setting out rules for the protection of 
privacy and of personal data processed in relation to communications over public 
communication networks.  

7.2 In addition, the Radio Spectrum Decision establishes principles and procedures for the 
development and implementation of an internal and external EU radio spectrum policy. 

7.3 The Framework also establishes a number of committees and policy groups to manage 
and implement the new system: 

— Communications Committee: which advises on implementation issues; 

— European Regulators Group: to facilitate consistent application of the regime; 

— Radio Spectrum Policy Group: to enable Member States, the Commission and 
stakeholders to coordinate the use of radio spectrum;  

— Radio Spectrum Committee: to deal with technical issues around harmonisation of 
radio frequency allocation across Europe. 

The Commission Communication  

7.4 This Report brings together the Commission’s annual research on communications 
markets across the EU and its assessment of how well each Member State has implemented 
the EU regulatory framework. It covers the period up to 1 October 2008 in terms of the 
data used and up to 31 December 2008 for the regulatory situation.17 

7.5 In preparing the Report, Commission officials visit each Member State to interview 
Government officials, regulators (Ofcom and the Information Commissioner’s Office in 
the UK), industry players (e.g. BT, Mobile Broadband Group, UK Competitive 
Telecommunications Association, Federation of Communication Services) and consumer 
groups (Consumer Focus).  

 
17 For consideration of the 2007 Report, see (29586) 7979/08: HC 16–xxi (2007–08), chapter 10 (14 May 2008). 
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7.6 The accompanying Commission Staff Working Papers reviews the state of EU 
electronic communications services markets (fixed, mobile and broadband), and looks at 
the regulatory environment, consumer interests and spectrum management, in detail, 
including a detailed annex on national markets and regulatory performance of each 
Member State, including some 130 tables. 

7.7 This copious documentation was helpfully summarised by the then Minister for 
Communications, Technology and Broadcasting at the Department for Business, 
Enterprise and Regulatory Reform (Lord Carter of Barnes) in his Explanatory 
Memorandum of 21 April 2009, which the Committee considered on 6 May. This covered:  

— market developments; 

— the EU regulatory environment; 

— consumer Interests;  

— general conclusions; and  

— a chapter on the UK, covering: 

• the total turnover of the UK telecoms sector;  

• the percentage of the UK population using unbundled services, which is the highest 
percentage in the EU; 

• UK broadband penetration; 

• UK mobile penetration; 

• the upcoming launch by Ofcom of a public consultation on the assessment of the 
mobile sector outlining the regulatory challenges in the mobile market;  

• digital television take up; 

• other regulatory issues; and 

• various consumer issues. 

All of this is dealt with in detail in our previous Report. 

7.8 At the end of his Explanatory Memorandum, the then Minister noted that:  

“The major contention on data protection during 2008 was in relation to behavioural 
advertising technology, known commonly as ‘phorm’.18 The European Commission 
reported a large number of complaints when the fixed incumbent announced its 

 
18 “Phorm, formerly known as 121Media, is a US-based digital technology company known for its advertising software 

(a.k.a. “adware”). Founded in 2002, the company originally distributed programmes that deliver targeted 
advertising based on the websites that users visit. It stopped distributing them after complaints from groups in the 
United States and Canada. It then approached UK Internet service providers (ISPs). Phorm is said to have argued that 
the data collected would be anonymous and not be used to identify users, and that their service would include 
protection against phishing (fraudulent collection of users’ personal information). Nonetheless, World Wide Web 
creator Sir Tim Berners-Lee and others have spoken out against Phorm for tracking users’ browsing habits, and BT 
Group has been criticised for running secret trials of the service.” 
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plans to use the technology and it became known it had used it in initial trials in 2006 
and 2007 without obtaining user consent. Complaints to the EU reflected a view that 
the Information Commissioner’s Office was ‘not sufficiently resolute in dealing with 
complaints about past trials’. In light of the complaints received in 2008 the 
Commission sent two formal requests to the UK authorities requesting clarifications 
regarding the UK legal framework on e-Privacy and its enforcement in the phorm 
cases. The Commission will continue to monitor the application of the relevant EU 
law provisions for this case.”  

7.9 The then Minister went on to say that in the report the Commission committed to 
“continue to monitor the application of the relevant EU law provisions” in relation e-
privacy and phorm. He explained that, on Tuesday 14 April 2009, the European 
Commission had written to the UK, “initiating the first stage of infraction proceedings over 
our implementation of aspects of the Directive on Privacy and Electronic Communications 
(2002/20/EC) and the Data protection Directive.” He further explained that the areas of EU 
law at issue were implemented in the UK by the Regulation of Investigatory Powers Act 
2000 (RIPA), and that, although BERR has overall responsibility for the e-Privacy 
Directive, the Home Office is responsible for that legislation. The UK, he said, had two 
months to respond to the letter: 

“We have two options; to either admit we are in breach of our responsibilities and 
say we will amend the relevant legislation or to defend our implementation of the 
Directive on some or all of the points raised in the Commission’s letter. A first 
meeting between BERR and Home Office and Ministry of Justice lawyers has been 
fixed to discuss this.” 

7.10 Finally, the Minister said that, although the current Presidency was not proposing to 
discuss the Communication further in Council, it was “possible that the Swedish 
Presidency may propose Council Conclusions for their Council in December 2009.”  

Our assessment 

7.11 Although the Communication raised no questions in and of itself, we reported it to 
the House because of the importance of the matters it covers and, in particular, because of 
the dispute between the Commission and the Government concerning electronic privacy 
and data protection. 

7.12 For the same reason we also drew it to the attention of the then Business, Enterprise 
and Regulatory Reform Select Committee. 

7.13 We asked the Minister to let us know which of the two options he referred to above 
the Government chose, and to explain why.  

7.14 In the meantime, we retained the document under scrutiny.19  

 
19 See headnote: HC 19–xvi (2008–09), chapter 1 (6 May 2009) 
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The Minister’s letter of 17 November 2009 

7.15 The Minister for Digital Britain (Stephen Timms) says that he is now in a position to 
let the Committee know the answer to its request. He explains that, after consultation 
between his own department, the Ministry of Justice (which leads on the Data Protection 
Act) and the Home Office, it was decided that the Home Office should lead on the UK’s 
response to the Commission.  

7.16 The Minister then recalls the background leading to the initiation of the first stage of 
infraction proceedings: 

“This related to the UK’s implementation of aspects of the Directive on e-Privacy 
and Electronic Communications 2002/58/EC and the Data Protection Directive 
(95/46/EC). The alleged incorrect transposition related to article 5(1) of Directive 
2002/58/EC and articles 2(h), 24 and 28 of Directive 95/46/EC.” 

7.17 Then, noting that he is now in a position to let the Committee know which of the two 
options the Government has chosen and why, the Minister continues as follows:  

“The UK responded to the Commission on 15th June 2009. I am advised by Home 
Office officials that that response sets out in detail why we believe that the regulatory 
framework established by the Regulation of Investigatory Powers Act (RIPA) 2000 — 
and in particular the existing offence of unlawful interception — fully transposes 
Article 5(1) of Directive 2002/58/EC and Article 24 of Directive 95/46/EC. It also 
explains in detail how the Act works, the responsibilities for investigating offences, 
and the way in which the various safeguards and oversight regimes work. The letter 
also makes clear that the Information Commissioner is a body capable of satisfying 
the requirements of Article 28 of Directive 95/46/EC and explains the separate role of 
the Commissioner’s Office as the UK’s independent public body set up to protect 
personal information and promote public access to official information.  

“I am further advised that the response recognises the validity of the Commission’s 
observations in relation to informed consent under Article 2(h) of Directive 
95/46/EC and sets out the measures the UK are planning to adopt to resolve these 
points. This includes the issue of official guidance to make absolutely clear that 
‘consent’ for the relevant purposes must be freely given, specific and informed 
consent as required by the Directive 2002/58/EC. 

“The response also reiterated the United Kingdom’s firm commitment to protecting 
users’ privacy and data — particularly in the electronic communications sector. The 
comprehensive and effective regulatory, enforcement and sanctions framework in 
the UK ensures that both domestic and EU law is enforced by bodies with the 
requisite degree of independence from Government, in order that that citizens’ rights 
can be properly protected and upheld. 

“I can now also confirm that the UK has received a response to our previous 
representations to the Commission in the form of a ‘reasoned opinion’ issued by the 
Commission on Thursday 29th October 2009. This challenges aspects of the UK’s 
case for full and effective transposition of the relevant directives. HMG officials, 
again led by the Home Office, have met to discuss the UK’s reaction to this.  
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7.18 In light of the above update — “and given we have now moved outside the scope of 
the original Commission Communication” — the Minister expresses the hope that the 
Committee may now feel able to clear the Communication. 

Conclusion 

7.19 We are grateful to the Minister for this further information, and agree that this 
matter has indeed moved outside the scope of the Communication. 

7.20 It was for this reason that we drew it to the attention of the then Business, 
Enterprise and Regulatory Reform Select Committee in May, and why we now draw 
this further information to its successor, the Business, Innovation and Skills 
Committee. Given the role of the Home Office, we are also forwarding this chapter of 
our Report to the Home Affairs Committee. 

7.21 We also now clear the document. 

 
 
 

8  Effectiveness of management measures in the dairy 
sector 

(31037) 
14759/09 
— 

Special Report No. 14/2009 of the European Court of auditors: 
Have the management instruments applied to the market in milk 
and milk products achieved their main objectives? 

 
Legal base — 
Deposited in Parliament 23 October 2009 
Department Environment, Food and Rural Affairs 
Basis of consideration EM of 18 November 2009 
Previous Committee Report None, but see footnotes 21-23 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared, but relevant to the debate recommended on 

the dairy market situation 

Background 

8.1 Milk is one of the Community’s main agricultural products, accounting for 14% of the 
value of European agricultural production and 27% of world milk production, with an 
annual turnover of around €120 billion. There are about 1 million producers, and an 
additional 400,000 are employed in the processing sector. As with most other agricultural 
products, it is subject to a Community regime, which was first introduced in 1968, but 
which has since undergone substantial changes as a result of recent reforms, aimed at 
reducing market support through intervention buying and at introducing income support 
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by means of direct payments, with the latter now being decoupled from production and 
subject to certain public and animal health and environmental standards being met 
(“cross-compliance”). Also, since 1984, it has been subject to production quotas, though 
these are to cease on 31 March 2015. 

The current document 

8.2 This Special Report by the European Court of Auditors seeks to examine whether the 
management instruments applied to the milk and milk products market have achieved the 
objectives of the regime, which it says are: 

• to provide market equilibrium by matching supply to demand and reducing 
structural surpluses; 

• to stabilise milk and milk product prices; 

• to ensure a fair standard of living for the agricultural community; 

• to improve the sector’s competitiveness on international markets, by aligning 
European prices with world market prices. 

Market equilibrium 

8.3 The Court observes that, following the introduction of quotas, most Member States 
managed to bring the quantities marketed into line with their allocation fairly rapidly, and 
that the use of quotas was generally accepted as a means of regulating production. It 
suggests that the system has been effective in the sense that Community production 
generally complies with the ceiling imposed, though it suggests that the level of acceptance 
has been due in part to that ceiling having remained fixed for a long time above the level of 
internal demand. It points out that until 2004–05 there were nevertheless small quota over-
runs (of up to 1%) within the Community of 15, whereas, following the most recent 
accessions, the overall quota has been under-used, but with considerable differences 
between Member States.20  

8.4 However, the Court suggests that, between 1984 and 2004, quotas did not put an end to 
over-production, making it necessary to resort to intervention buying and subsidies, and it 
recalls that, in an earlier Special Report,21 it found that quotas had been set at too high a 
level in relation to internal consumption and level of unsubsidised exports. At the same 
time, it notes that, as a result of the reforms introduced in 2003, the surpluses began to 
shrink as from 2004 due to a decline in the production of butter and skimmed milk powder 
and an increase in internal consumption, particularly in the new Member States: despite 
this, subsidised products still accounted for about 15% of European milk production in 
2006 (albeit with a lower level of aid, due to reductions in the intervention price), although 
the surge in world prices at the end of 2006 and in 2007 led to a temporary disappearance 
of surpluses (and hence the need for subsidised disposal and export refunds). 

 
20 For example, Italy accounted for the major part of the total over-run, whereas the UK and Sweden (and, more 

recently, France) have been making less and less use of their quotas. 

21 No. 6/2001 see (22773) 12457/01 HC 152–ix (2001–02), chapter 18 (5 December 2001). 
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8.5 The Court also examines the impact on market equilibrium of the various measures to 
aid disposal, such as the school milk scheme, but concludes that this has been limited. 

Stability of milk prices 

8.6 The Court notes that initially the regime relied on rising support prices, which in turn 
encouraged massive overproduction that was neither stable nor in equilibrium, but that the 
introduction of quotas enabled prices to be maintained at a stable, albeit relatively high, 
level (though it adds that this nevertheless resulted in a significant fall in real terms). It goes 
on to observe that there is little correlation between the price received by producers and 
that paid by consumers, with the former having fallen by 6% between 2000 and mid-2007, 
whilst the latter has increased by 17%. It adds that, as in other sectors of the food supply 
chain, consumer price formation is complex, reflecting not only the price of the raw 
material, but also other factors, such as energy and labour costs, as well as the high level of 
concentration among processors and distributors — a point which was highlighted in a 
recent Commission Communication.22 

Impact on producer incomes 

8.7 The Court says that the average net income of agricultural holdings in real terms has 
shown a downward trend, though that of specialist milk producers has been maintained at 
a slightly higher level than in the industry as a whole. It suggests that a number of factors 
have contributed to this, including reorganisation within the sector (with the number of 
producers having fallen by more than 50%), an increase in the size of holdings and in 
productivity, and increases in subsidies: however, it comments that there is nevertheless 
considerable diversity between Member States, with average herd sizes in Denmark, the 
Netherlands and the UK being much higher than those in other Member States, whilst in 
central and eastern Europe the majority of dairy farms operate on a semi-subsistence basis. 

European competitiveness on the world market 

8.8 The Court notes that the world market is mainly for processed products, and is very 
limited, accounting for only 6% of production. Also, prices are volatile, and are almost 
always lower than those within the Community, as a result of which it is mainly used as the 
final outlet for produce which the domestic market cannot absorb. It comments that the 
Community’s position deteriorated after the introduction of quotas, and that its share of 
world trade in milk products continues to fall, with its ability to subsidise exports being 
limited in volume and value by GATT restrictions, even though access to the world market 
is usually difficult without such aid. It suggests that, given the inelastic demand for milk 
products within the Community, any increase in production following the abolition of 
quotas will lead to a significant increase in exports, equivalent to 70% of the additional 
production, and it notes that the Commission is seeking to develop exports without having 
recourse to refunds. 

8.9 The Court also seeks to identify the most critical issues to be taken into account in 
liberalising the milk sector, noting that, in order to allow for a “soft landing”, the Council 

 
22 (30279) 17380/09: see HC 19–ix (2008–09), chapter 7 (4 March 2009). 
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has agreed that Member States’ quotas should be subject to five annual increases of 1% 
between 2009–10 and 2013–14 before being withdrawn on 31 March 2015. It says that one 
immediate effect of this will be to solve the problem of those Member States with 
insufficient quota, and that the majority of specialist dairy farms will be able to continue 
production, albeit with reduced incomes, whilst consumers should benefit from a slight fall 
in prices of milk products, and exports should be encouraged. However, it warns that 
market instability can rapidly lead to the re-emergence of surpluses; that restructuring 
could risk a considerable reduction of production in less favoured areas and to a 
geographical concentration of production; and that changes in competitiveness will have a 
significant impact on producers and processors. 

8.10 The Court concludes by making the following recommendations: 

• that monitoring the development of the market in milk and milk products should 
continue, so that liberalisation of the sector does not lead once again to over-
production; 

• that the price formation process in the food industry should be subject to regular 
monitoring by the Commission, and that the concentration of processing and 
retailing companies must not reduce milk producers to “pricetakers”, or restrict 
opportunities for final consumers to benefit fairly from decreases in prices; 

• that in-depth reflection should be given to strategies to tackle the special problems 
of those regions where milk production is most vulnerable, in particular in 
mountainous areas, and to tackle the environmental consequences of a 
geographical concentration of milk production; 

• that efforts should continue to focus milk production, as a matter of high priority, 
on meeting the needs of the domestic European market and on producing cheeses 
and other high added value products which can be exported on the world market 
without budgetary support. 

8.11 In its reply, the Commission states that it will continue to monitor developments in 
the sector closely, and will submit market reports to be the European Parliament and the 
Council in 2010 and 2012 which will provide useful indications on production and market 
developments as the expiry of the quota regime in 2015 approaches. 

The Government’s view 

8.12 In his Explanatory Memorandum of 18 November 2009, the Minister of State at the 
Department for Environment, Food and Rural Affairs (Jim Fitzpatrick) simply says that 
there are no policy implications. 

Conclusion 

8.13 Although it would have been helpful if the Minister had given some indication 
whether the UK accepts the Court’s findings, the document does in fact cover ground 
similar to that in the Commission’s Communication in December 2008 on the food 
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supply chain and in its more recent Communication23 on the dairy market situation. 
Consequently, we are content to clear it, but we do regard the issues it raises as relevant 
to the debate which we have recommended in European Committee A on that latter 
Communication. 

 
 
 

9  Sri Lanka and the GSP+ scheme 

(31126) 
— 
— 

Draft Council Regulation temporarily withdrawing the special 
incentive arrangement for sustainable development and good 
governance provided for under Council Regulation (EC) No. 732/2008 

 
Legal base Article 19(4) of the GSP+ Regulation (Council 

Regulation (EC) No 732/2008); QMV  
Deposited in Parliament 17 November 2009 
Department International Development  
Basis of consideration EM of 19 November 2009 
Previous Committee Report None 
To be discussed in Council To be determined  
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

9.1 The EU’s Generalised System of Preferences (GSP) is a trade arrangement through 
which the EU provides preferential access to the EU market to 176 Developing Countries 
and territories, in the form of reduced tariffs for their goods when entering the EU market. 
There is no expectation or requirement that this access be reciprocated. It is implemented 
by a Regulation applicable for a period of three years at a time. GSP covers three separate 
preference regimes: 

— the standard GSP, which provides preferences to 176 Developing Countries and 
Territories on over 6200 tariff lines;  

— the Everything But Arms (EBA)24 arrangement, which provides Duty-Free, Quota-Free 
access for all products for the 49 Least Developed Countries (LDCs); 

 
23 (30825) 12289/09: see HC 19–xxvii (2008–09) chapter 6 (14 October 2009) and HC 19–xxix (2008–09) chapter 1 (28 

October 2009). 

24 Traditionally, it has been recognised that the group of least developed countries (LDCs) should receive more 
favourable treatment than other developing countries. Gradually, market access for products from those countries 
has been fully liberalised. In February 2001, the Council adopted Regulation (EC) 416/2001, the so-called “EBA 
Regulation” (“Everything But Arms”), granting duty-free access to imports of all products from LDCs, except arms 
and ammunitions, without any quantitative restrictions (with the exception of bananas, sugar and rice for a limited 
period). See http://ec.europa.eu/trade/wider-agenda/development/generalised-system-of-preferences/everything-
but-arms/ for further information. 
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— the special incentive arrangement for sustainable development and good governance, 
known as GSP+, which offers additional tariff reductions to support vulnerable 
developing countries in their ratification and implementation of international 
conventions in these areas.  

9.2 According to the Commission, the primary objective of the GSP is to contribute to the 
reduction of poverty and the promotion of sustainable development and good governance; 
the preferential tariff rates when exporting to the EU market enabling developing countries 
to participate more fully in international trade and generate additional export revenue to 
support them in developing industry and jobs and reducing poverty. On 22 July 2008 the 
EU adopted a regulation applying a new GSP scheme for the period from 1 January 2009 to 
31 December 2011. 

9.3 For the period 2009–2011, 16 beneficiary countries have qualified to receive the 
additional preferences offered under the GSP+ incentive arrangement. Any GSP+ 
beneficiary country must be considered “vulnerable” in terms of its size or the limited 
diversification in its exports. Poor diversification and dependence is defined as meaning 
that the five largest sections of its GSP-covered imports to the Community must represent 
more than 75% of its total GSP-covered imports. GSP-covered imports from that country 
must also represent less than 1% of total EU imports under GSP. 

9.4 GSP+ beneficiaries must also have ratified and effectively implemented 27 specified 
international conventions in the fields of human rights, core labour standards, sustainable 
development and good governance.25 

The draft Council Regulation  

9.5 The document sets out a proposal to remove the trade preferences (i.e. tariff 
reductions) that Sri Lanka receives through its membership of the GSP+ trade preference 
scheme. 

9.6 In his Explanatory Memorandum of 19 November 2009, the Minister of State at the 
Department for International Development (Mr Gareth Thomas) explains that the 
proposal results from a year-long Commission investigation into Sri Lanka’s effective 
implementation of three of the conventions — the International Covenant on Civil and 
Political Rights, the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment and the Convention on the Rights of the Child. The Minister says 
that, the investigation having been completed in October 2009, the Commission’s final 
report concluded that “none of the conventions or the legislation incorporating the 
obligations under these Conventions had been effectively implemented during the period 
covered by the investigation.”  

9.7 The Minister goes on to explain that the Council is required to vote upon the proposal 
within two months of receiving it; and that, should the proposal be approved by the 
Council, the decision to withdraw GSP+ trade preferences from Sri Lanka will come into 
force six months later — a period that is laid down in the GSP Regulation. This “grace 
period” will, the Minister says, help give Sri Lankan and EU businesses time to adapt to the 
 
25 See http://ec.europa.eu/trade/wider-agenda/development/generalised-system-of-preferences/ for further 

information. 



40    European Scrutiny Committee, 2nd Report, Session 2009–10 

 

new trading circumstances; and also allows time for the Commission to propose a reversal 
of the decision, if significant new evidence emerges showing an improvement in the areas 
of concern raised in the report (with any such new proposal also having to be approved by 
Council). 

9.8 Finally, the Minister explains that: 

9.9 “Temporary withdrawal” is the only sanction allowed under the Regulation and is 
equivalent to a full withdrawal of GSP+: 

— Sri Lanka could potentially reapply to the GSP+ scheme at any of the next entry points 
(either 1 July 2010 under the current regulation, or 1 January 2012 under the next one); 

— to do so, Sri Lanka would need to convince the Commission that it was now effectively 
implementing the relevant international conventions; and  

— the Council and in some circumstances the Parliament could oppose the Commission’s 
proposal to readmit Sri Lanka if it felt it did not respect the underlying principles of the 
GSP+ Regulation. 

The Government’s view 

9.10 The Minister notes that the legal basis of the GSP scheme requires that all decisions on 
whether to withdraw preferences must be made solely on the basis of whether or not the 
beneficiary country has effectively implemented the 27 core conventions under the terms 
of the GSP Regulation, which is necessary, he says, to ensure the credibility of the scheme 
and parity amongst GSP+ beneficiaries: 

“Failure to act in this way would undermine all our attempts to make the regulation 
work effectively as a driver for improving human rights and good governance. It 
would reduce the incentive of the other 14 countries on the scheme, and those who 
aspire to join it, to improve their own human rights.”  

9.11 The Minister points up the Commission report’s conclusion that none of the three 
conventions under investigation, nor the legislation incorporating the obligations under 
these Conventions, had been effectively implemented by Sri Lanka, and that it highlights 
(the Minister’s underlining): 

“… widespread unlawful killing, torture and disappearances attributable to state 
agents, emergency laws which enable arbitrary detention without appeal and serious 
restrictions on freedom of movement in the camps for internally displaced people.”  

9.12 Given that the investigation “clearly concludes that the conventions have not been 
effectively implemented,” the Minister believes that “the UK should also press for the 
temporary withdrawal of Sri Lanka’s GSP+ preferences, in support of the Commission’s 
proposal.” He concludes his comments thus: 
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“We do note that the withdrawal of GSP+ will have a negative effect on the economy 
of Sri Lanka, estimated at up to 2% of its GDP.26 HMG in Colombo will continue to 
work with the Government of Sri Lanka and other international partners, including 
the IMF, to help ensure that the potential effects of the removal of GSP+ are 
managed and mitigated in ways that minimise the impact on the most vulnerable 
parts of society.” 

9.13 Finally, the Minister notes that:  

— in drafting this Explanatory Memorandum, the Department for Business, Innovation 
and Skills, the Department for International Development, the Foreign and 
Commonwealth Office and the UK Permanent Representation in Brussels have all been 
involved in the drafting of his Explanatory Memorandum; 

— there are no financial implications for HMG; 

— the Commission will hold a technical discussion on its draft Proposal at the GSP Expert 
Committee with Member State representatives on 17 November 2009, which will be 
followed by a first discussion in Council at the GSP Working Party on 26 November; 

— the Commission is then expected to present a formal Proposal to the Council for a 
Decision in December 2009; 

— the Presidency will determine the timetable for discussion within the two months that 
the Council has to reach a decision. 

Conclusion 

9.14  We are reporting this development to the House because of the widespread 
interest both in the human rights issues that the proposal seeks to address and in Sri 
Lanka. 

9.15 We now clear the document. 

 
 

 
26 University of Sussex 2008 ‘An Assessment of the economic impact of the removal of Sri Lanka’s trade preferences in 

the European Union’ 
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10  EU restrictive measures against the Republic of 
Guinea 

(31133) 
— 
— 

Council Common Position 2009/788/CFSP concerning restrictive 
measures against the Republic of Guinea 

 
Legal base Article 15 EU; unanimity 
Department Foreign and Commonwealth Office  
Basis of consideration EM of 19 November 2009 
Previous Committee Report None; but see (30721) 11429/09 HC 19–xxiv (2008–

09), chapter 8 (15 July 2009) and (26227) 16041/04, 
(29544) 7499/08 and (30446) 6543/09: HC 19–x 
(2008–09), chapters 7 and 8 (11 March 2009) 

Discussed in Council 27 October 2009 General Affairs and External 
Relations Council 

Committee’s assessment Politically important 
Committee’s decision Cleared  

Background 

10.1 Under Article 96 of the 2000 Cotonou Agreement between the EU and 77 ACP 
countries, either party may invite the other for consultations if it considers that the other 
has failed to respect the “essential” political elements in Article 9: human rights, democratic 
principles and the rule of law, or to provide good governance. Strengthening this political 
dimension was one of the main changes introduced in the 2005 revision of the Agreement. 

10.2 At the end of 2003, the Commission proposed such consultations with the 
government of the Republic of Guinea (GOG), having attempted for the previous two years 
to resolve various democratic shortcomings through normal Article 8 political dialogue, 
but without success.  

10.3 The Committee has taken a particular interest in the Article 96 process in Guinea 
because the undertakings given by the GOG were all in areas in which success, or failure, 
might well have much wider lessons, or repercussions, and not just for the Cotonou 
Process but also ESDP; a number of other ACP countries were similarly challenged, against 
a background in which the inter-relationship between development, security and good 
governance was now widely acknowledged. As we have noted, the Cotonou Agreement is 
clear: respect for human rights, democratic principles and the rule of law are essential 
elements of the partnership, with the Commission characterising the revision of the 
political components in 2005 as “strengthening the political dimension by placing greater 
emphasis on effective dialogue and results”; against the yardstick set out in those last four 
words, we have found it difficult to find much persuasive evidence that the Article 96 
process had, to use the then Minister for Europe’s words, led to the Cotonou provisions 
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being taken seriously — after over five years of Article 96 engagement, Guinea seemed to 
be no nearer than it was then to a functioning democratic and law-based society.27 

10.4 Subsequent developments are set out in the Report referred to above and those 
referred to therein.28 As that Report notes, a bloodless coup took place on 23 December 
last, following the death of the then President after a long illness, when a military junta 
calling itself the National Council for Democracy and Development (CNDD) seized power 
and its leader, Captain Moussa Dadis Camara, declared himself President. In response, 
further Article 96 consultations were initiated; subsequently, the Commission proposed 
that they be closed, and a staged process initiated whereby, in return for measured progress 
towards, and the holding of, “free and transparent” elections, normal relations would be 
restored. 

10.5 In her accompanying Explanatory Memorandum of 7 July 2009, the then Minister for 
Europe (Baroness Kinnock of Holyhead) explained that the Council Decision proposing 
the closing of the Article 96 consultations contained a draft letter which — if the Council 
adopted the Decision — would be sent from the EU to the GOG, informing the interim 
authorities of the conclusion of consultations and setting out the “appropriate measures” to 
be adopted under Article 96(2)(c) of the Cotonou Agreement. These involved a “transition 
roadmap” and appropriate measures for the EU to assist the transition; in particular, the 
interim authorities had committed to: 

• a return to constitutional order following the parliamentary elections on 11 October 
2009 and the presidential elections on 13 and 27 December 2009; 

• the President, the members of the CNDD and the Prime Minister not standing for 
election; 

• effective establishment of the National Transition Council; 

• adoption of measures guaranteeing respect for the principles of the rule of law, human 
rights and good governance. 

10.6 The Minister for Europe supported this proposal, arguing that it was important that 
the EU played a constructive role in assisting Guinea’s transition to constitutional order 
and democracy. She was, however, concerned that the “broadly encouraging undertakings” 
offered during the Article 96 consultations had “not been followed up by action”: the first 
stages of the roadmap had yet to be completed, with voter registration currently suspended, 
and the National Council for the Transition (CNT) had not been established. She thought 
it wise that the Commission had proposed that the EU continued to monitor the situation 
closely over a period of 24 months, with a regular review at least once every six months, 
and had reserved the right to amend the “appropriate measures” in the light of the interim 
authorities’ implementation of the commitments they had entered into. 

 
27 (26227) 16041/04 and (29544) 7499/08; see headnote. 

28 (30721) 11429/09; see headnote. 
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Our assessment 

10.7 Sadly, we noted, there was nothing surprising in what the Minister had to say about 
the continuing failure of the interim authorities to live up to commitments and, in the 
meantime, the increasing lawlessness, arbitrary arrests and detentions, the non-functioning 
judiciary and the heavy curtailment of party political activity. Past performance suggested 
that the first six-monthly review would produce more of the same.29 

The Minister for Europe’s letter of 22 October 2009 

10.8 On 28 September some 150 unarmed opposition supporters, protesting at Captain 
Dadis Camara’s intention to run for President next year (despite having foresworn this 
when he seized power) were killed by soldiers in the capital, Conakry. In his letter, the 
Minister (Chris Bryant) said that this had been condemned by the EU, the US, the African 
Union (AU) and the Economic Community of West African States (ECOWAS); the latter 
two had taken the lead to resolve the political crisis and prevent further violence — the AU 
had threatened sanctions if Dadis Camara refused to agree not to stand in future 
presidential elections; ECOWAS had agreed to impose an arms embargo — and Member 
States had also “argued strongly that the EU should stand ready to support any sanctions 
imposed by the AU or ECOWAS in order to demonstrate broad international 
commitment to resolving the crisis.” Against this background, he believed that “ the UK 
should support EU restrictive measures to bolster any AU/ECOWAS sanctions on Guinea. 
However we seek to ensure that any sanctions are targeted and do not have a 
disproportionate effect on the general population, or UK interests.”  

10.9 The Minister then noted that on 20 October he received a draft Common Position 
and list of names drawn up by EU Heads of Mission in Conakry, with proposed sanctions 
that would impose an arms embargo as well as travel restrictions targeting members of the 
military junta and individuals associated with them who were responsible for the violent 
repression of 28 September or the political stalemate in the country. Given the ECOWAS 
action, the ongoing political stalemate in Guinea and the need for the EU to send a 
coordinated and strong message that it condemned the violent crackdown, the Minister 
said that was likely that the EU will agree to impose sanctions at the General Affairs and 
External Relations Council (GAERC) on 26–27 October; in the light of this, he hoped that 
the Committee would understand that he might have to agree to the restrictive measures 
before scrutiny had been completed; he concluded by undertaking to send the text, along 
with an Explanatory Memorandum, as soon as a final version was available. 

Common Position 2009/788/CFSP 

10.10 On 27 October 2009, the GAERC adopted Common Position 2009/788/CFSP 
imposing sanctions on the Republic of Guinea. These sanctions include an arms embargo 
and a travel ban targeting members of the National Council for Democracy and 
Development (NCDD) and individuals associated with them. 30 

 
29 Ditto. 

30 OJ No. L 281 28.10.09, pp.7–11.  
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The Government’s view 

10.11 In his Explanatory Memorandum of 19 November accompanying the Common 
Position, the Minister for Europe at the Foreign and Commonwealth Office (Chris Bryant) 
says that in view of the lack of progress made by the military junta following repeated calls 
to restore the rule of law, he “strongly agreed that restrictive measures were necessary to 
reaffirm those calls, and as a sign of international resolve and support to ECOWAS and AU 
efforts to mediate.”  

10.12 The Minister explains that: 

—  in order to adopt sanctions as swiftly as possible, the Common Position limits 
restrictive measures to those within Member State competence — a travel ban and arms 
embargo;  

— individuals are listed only where evidence exists that they are members of the NCDD or 
associated with them;  

— individuals subject to a travel ban would be entitled to challenge the implementation or 
application of such a ban in the Member State’s courts; and  

— the draft Common Position provides that Member States may grant exemptions from 
the travel ban for specified reasons including, inter alia, where travel is justified on the 
grounds of humanitarian need.  

10.13 He “assesses that these measures send a strong signal to the military junta that the 
EU disproves [sic] of the violent crackdown.” He also notes that, although the Common 
Position applies for a period of 12 months, “the EU intends to review the measures in the 
coming months against any steps taken by the military junta to restore the rule of law”, and 
that “if no positive steps have been taken, the EU will consider imposing further restrictive 
measures.” 

Conclusion 

10.14 We do not object to the Minister’s action on this occasion and in these particular 
circumstances, and clear the document. 

10.15 In so doing, however, we wonder how effective the Common Position is likely to 
be. Guinea is the world’s largest bauxite exporter and has significant deposits of gold, 
diamond, uranium and iron ore — resources that allowed Lansana Conte, the former 
dictator, to survive periods of international isolation. And its oil prospects have 
recently drawn attention after discoveries in nearby countries such as Ghana, Ivory 
Coast and Sierra Leone. According to media reports, oil and minerals deals are under 
negotiation between Guinea’s military government and the China International Fund, 
who would provide the lion’s share of finance for about $7bn worth of projects, ranging 
from power-generation to the creation of an airline.  

10.16 Two EU courses of action — this Common Position and the action taken under 
the Cotonou Agreement — are to be reviewed in the coming months. It would seem 
likely that further action will be proposed under one or the other, or both. In any event, 
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when any Explanatory Memorandum is put forward on such subsequent action, we 
should be grateful if the Minister concerned would ensure that it takes into account this 
wider perspective of China’s activity in the country and the region, and its impact on 
the effectiveness of EU action. 

 
 
 

11  Taxation 

(30169) 
15733/08  
+ ADDs 1–2 
COM(08) 727 

Draft Council Directive amending Directive 2003/48/EC on taxation 
of savings income in the form of interest payments 

 
Legal base Article 94 EC; consultation; unanimity 
Department HM Treasury 
Basis of consideration Minister’s letter of 23 November 2009 
Previous Committee Report HC 19–ii (2008–09), chapter 9 (17 December 2008) 
To be discussed in Council 2 December 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

11.1 Council Directive 2003/48/EC, the Directive on Taxation of Savings Income, or more 
commonly the Savings Directive, aims to ensure the effective taxation of personal savings 
income on accounts held in countries other than the taxpayer’s country of residence. It 
adopts the principle of exchange of information between tax authorities as the means to 
achieve this. It is complemented by a series of agreements with third countries and 
territories.31 As a transition measure, some jurisdictions32 apply a withholding tax, which 
they share with the taxpayer’s home country, instead of participating in exchange of 
information. The Directive requires the Commission to report to the Council every three 
years on how the measure has been operating.  

11.2 In September 2008 the Commission published the first Report to meet this 
requirement. In addition to a short summary of the transposition and implementation of 
the Savings Directive and a short economic evaluation of its impact, the Report was 
dedicated to considering possible amendments to the Directive to resolve perceived 
difficulties.33  

 
31 Andorra, Liechtenstein, Monaco, San Marino, Switzerland, Jersey, Guernsey, Isle of Man, Aruba, Anguilla, British 

Virgin Islands, Cayman Islands, Turks and Caicos Islands, Montserrat and Netherlands Antilles.  

32 Austria, Belgium, Luxembourg and the majority of non-EU partners. 

33 (29962) 13124/08 + ADD 1: see HC 19–ii (2008–09), chapter 9 (17 December 2008). 
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11.3 In November 2008 the Commission published this draft Directive to amend the 
Savings Directive. The main amendments in the draft Directive are:  

• extension of the scope by asking paying agents to use the information available to 
them for anti-money laundering purposes to identify whether an interest payment 
to certain entities or arrangements outside the Community is actually being routed 
to an individual resident in another Member State. A proposed annex includes a 
list of entities and arrangements in non-Community jurisdictions to be covered by 
these arrangements; 

• changes to establishing and updating the permanent address of the beneficial 
owner for tax purposes; 

• changes to the definition of “paying agent upon receipt”. A proposed annex 
introduces a list of entities and arrangements to be treated as paying agents upon 
receipt; 

• extension of the scope to cover interest and substantially equivalent income 
deriving from securities similar or equivalent to savings products already covered, a 
broader range of collective investment funds and low risk, interest-based, life 
insurance contracts; 

• changes to the reporting procedures for joint accounts and other cases of shared 
beneficial ownership; and 

• changes to the procedures relating to withholding tax, including the abolition of 
exemption certificates in favour of the voluntary disclosure procedure. 

11.4 When we considered the proposal, in December 2008, we heard that: 

• the Government welcomed the Commission’s proposal and considered it a 
significant step forward in improving exchange of information to combat tax 
evasion;  

• the Government thought that it appeared to strike a reasonable balance between 
extending the scope of the present Directive and minimising the burden to 
industry; and  

• the Commission found extension of the Directive to cover income from all 
financial products inappropriate. 

We noted that the proposal therefore met some of the concerns expressed by industry 
representatives during the Government’s consultation on the Commission Report. 
However, we noted also the concerns expressed about a need for: 

• revised agreements with third countries and territories associated with the 
Directive; and 

• similar agreements with other financial centres, such as Hong Kong and Singapore.  
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We said that before considering the document further we wanted to hear how these 
matters were to be addressed. Meanwhile the draft Directive remained under scrutiny.34 

The Minister’s letter 

11.5 The Financial Secretary to the Treasury (Mr Stephen Timms) writes to inform us that 
there has been good progress under the Czech and Swedish Presidencies in developing the 
text of the draft Directive, saying that a considerable amount of attention has been given to 
ensuring that the amended Directive will work in practice and that there is clarity for 
industry and tax administrations about the information to be collected and exchanged. 

11.6 The Minister says that: 

• the scope of the draft Directive remains broadly as proposed by the Commission, 
capturing income substantially equivalent to savings interest while avoiding 
disproportionate burdens on industry; 

• the Government particularly welcomes inclusion of certain grandfathering 
provisions, which should reduce reporting burdens; 

• in the important area of income from life insurance contracts, which the proposal 
would bring into the scope of the amended Directive, the Government has 
successfully argued for an approach that gives greater flexibly to Member States to 
tailor reporting requirements to their domestic reporting arrangements — this 
should help to reduce the potential burdens on the UK insurance industry;  

• in relation to revision of agreements with third countries and territories 
participating in the Savings Directive framework and similar agreements with 
other financial centres, the Commission has begun consultations with Switzerland, 
Liechtenstein, Andorra, Monaco and San Marino, with a view to revising their 
respective savings agreements to bring them into line with the amended Directive; 

• all appear to be willing to enter negotiations once the Savings Directive has been 
adopted by the Council; 

• the Government anticipates that the Crown Dependencies and Overseas 
Territories that participate in the Savings Directive framework will also revise their 
respective agreements in line with the new Directive; 

• the draft Directive allows a period of three years between entry into force and the 
date on which its provisions take effect; 

• this period should be long enough for the revised agreements to be concluded — as 
in the case of the original Directive, the amended Directive and associated 
agreements could then be brought into effect at the same time; 

• the Commission has continued to encourage Singapore and Hong Kong to 
participate in the Savings Directive framework — while both are reluctant to make 
such a commitment they have, over the past year, made firm commitments to meet 

 
34 See headnote. 
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international standards of exchange of information on request under bilateral 
agreements; 

• this development has taken place in the context of the G20 initiative to promote 
transparency and exchange of information — their commitments were made 
ahead of the G20 London Summit in April 2009; 

• the Government views this as a positive development that will help promote a level 
playing for the financial sector. 

• the Commission has also been in negotiations with Iceland and Norway, both of 
whom have expressed strong interest in joining the Savings Directive framework; 
and 

• in addition there have been informal consultations with Bermuda and there is 
every prospect that further discussions will take place with that jurisdiction. 

11.7 The Minister concludes that as a result of the progress that has been made on 
amending the Savings Directive, the Presidency intends to seek political agreement on the 
draft text at the ECOFIN Council on 2 December 2009. 

Conclusion 

11.8 We are grateful to the Minister for this account of developments on the draft 
Directive itself and on agreements with other jurisdictions. We have no further 
questions to ask and now clear the document. 

 
 
 

12  Taxation  

(30424) 
6147/09 
COM(09) 28 

Draft Council Directive concerning mutual assistance for the 
recovery of claims relating to taxes, duties and other measures 

 
Legal base Articles 93 and 94 EC; consultation; unanimity 
Department HM Treasury 
Basis of consideration Minister’s letter of 23 November 2009 
Previous Committee Report HC 19–ix (2008–09), chapter 5 (4 March 2009) 
To be discussed in Council 2 December 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 
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Background 

12.1 Since there has been since 1976 a Directive, the Recovery Directive, codified as 
2008/55/EC, providing for mutual assistance between Member States in the recovery of tax 
debts and similar levies. This draft Directive would replace the present Recovery Directive, 
in order to extend the scope and improve mutual assistance between Member States in 
recovery of tax debts and similar levies. The new Directive would: 

• like the existing Directive, cover all types of national taxes (direct and indirect), but 
extend the scope to local taxes and social security (national insurance) 
contributions; 

• clarify and simplify arrangements for the exchange of information in connection 
with recovery assistance; 

• introduce, in addition to exchange of information on request, a requirement for 
spontaneous provision of information concerning tax refunds made to residents of 
another Member State;  

• provide for the presence and participation of officials of one Member State in 
enquires in another Member State, on condition that they act in accordance with 
the laws and administrative provisions of the receiving Member State; 

• simplify procedures for the service of documents relevant to claims; 

• introduce a uniform enforcement instrument, to accompany information requests, 
in order to speed up the recovery process and avoid the need for translation of 
national instruments;  

• link the uniform enforcement instrument closely to provisions on “precautionary 
measures”, which build on those in the existing Directive, to facilitate requests for 
recovery of a claim at an early stage, before the debt has been notified formally to 
the debtor in order, for example, to prevent the debtor from disposing of his assets;  

• extend the disclosure provisions of the existing Directive to allow the sharing of 
information received with other authorities within the Member State, as far as 
national law permits, and to allow onward transmission of that information to a 
third Member State without prior agreement, but in accordance with the rules laid 
down in the Directive; and 

• set out more extensively than the existing Directive provisions for the recovery of 
costs. 

12.2 When we considered this proposal, in March 2009, we heard that 

• the Government welcomed the draft Directive, which would support Government 
objectives in tackling tax evasion and avoidance; 

• the proposed Directive should also enhance cooperation between Member States 
and strengthen the Community’s contribution to tackling this global problem; and 
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• the Government wished to consider some aspects of the proposal further, such as 
possible overlap with other Community existing and proposed legislation, the 
extension to local authority taxes and the impact of the provisions on 
precautionary measures in the context of the UK legal and administrative 
framework.  

We commented that the proposed Directive appeared to offer improved intra-Community 
cooperation against tax evasion and avoidance and we noted the Government’s welcome 
for it. However, before considering the documents further, we asked to hear the outcome 
of the Government’s examination of aspects of the draft Directive to which our attention 
had been drawn. Meanwhile the document remained under scrutiny.35 

The Minister’s letter 

12.3 The Financial Secretary to the Treasury (Mr Stephen Timms) writes now to tell us that 
there has been good progress in Council Working Group discussions, where Member 
States have been keen to ensure that the proposed Directive works in practice and achieves 
its aim of an improved recovery ratio. Much of the discussion has therefore focussed on 
detailed drafting points and the need to ensure compatibility with national legal 
frameworks and administrative practices. He says that: 

• the provisions on “precautionary measures” have been made more flexible to 
accommodate different approaches at national level; 

• the draft now excludes recovery of social security contributions as this is already 
covered under the Social Security Regulation, Regulation (EC) 883/2004 and the 
recently adopted Implementing Regulation (EC) 987/2009); 

• the draft has been strengthened in terms of its provisions for data protection and 
confidentiality of information exchanged; and 

• the provision requiring Member States to use the Directive to the exclusion of 
other bilateral or multilateral agreements has been amended to allow Member 
States to use other agreements where these may provide for a greater measure of 
assistance.  

The Minister comments, about inclusion of local authority taxes within the scope of the 
Directive, that local authorities have generally welcomed the proposal although there are 
doubts as to whether they will use it extensively, as compliance rates for local taxes are 
generally high and debts are relatively small. He adds that the main benefits of the Directive 
will be in respect of national taxes, which are the main focus of the proposal.  

12.4 The Minister says that in view of the progress made under the Swedish Presidency the 
draft Directive is on the agenda for ECOFIN on 2 December 2009 and the Presidency is 
expected to seek agreement on a general approach.  

 
35 See headnote. 
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Conclusion 

12.5 We are grateful to the Minister for this information on the points originally 
mentioned to us and for his additional comments. We have no further questions and 
clear the document. 

 
 
 

13  Financial services 

(30802) 
12093/09 
+ ADDs 1–2 
COM(09) 362 

Draft Directive amending Directives 2006/48/EC and 2006/49/EC as 
regards capital requirements for the trading book and for re-
securitisations, and the supervisory review of remuneration 
policies 

 
Legal base Article 47(2); co-decision; QMV 
Department HM Treasury 
Basis of consideration Minister’s letters of 6 and 17 November 2009 
Previous Committee Report HC 19–xxvi (2008–09), chapter 8 (10 September 2009) 

and HC 19–xxvii (2008–09), chapter 8 (14 October 
2009) 

To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

13.1 In June 2006 Directives 2006/48/EC and 2006/49/EC, known together as the Capital 
Requirements Directive, were adopted, to be implemented from 1 January 2008.36 The 
Capital Requirements Directive introduced a new framework for the prudential 
supervision of the capital held by banks and other financial services firms in the 
Community, which reflected new standards agreed internationally in the Basel Committee 
on Banking Supervision37 in 2004.  

13.2 In October 2008 the Commission proposed amending the Capital Requirements 
Directive in several areas — large exposures, definition of capital, supervisory 
arrangements and securitisations — those amendments were agreed earlier this year and 
will come into force on 31 December 2010.38  

 
36 (25852) 11545/04 + ADDs 1–3: see HC 42–xxxiii (2003–04), chapter 2 (20 October 2004) and Stg Co Deb, European 

Standing Committee B, 8 November 2004, cols 3–18.  

37 The Basel Committee is composed of representatives of the supervisory authorities (and central banks where these 
are not the same institution) of Belgium, Canada, France, Germany, Italy, Japan, Luxembourg, the Netherlands, 
Spain, Sweden, Switzerland, the United Kingdom and the United States. The Financial Services Authority and the 
Bank of England represent the UK at the Basel Committee. See http://www.bis.org/bcbs/. 

38 (30003) 13713/08 + ADDs 1–3: see HC 16–xxxiv (2007–08), chapter 8 (5 November 2008), HC 16–xxxv (2007–08), 
chapter 1 (12 November 2008) and Gen Co Debs, European Committee, 25 November 2008, cols. 3–24. 
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13.3 With this draft Directive the Commission proposed, in July 2009, further 
amendments to the Capital Requirements Directive in light of the current financial crisis. 
The overarching aim of the proposal is to strengthen prudential requirements for trading 
risks, align remuneration practices with effective risk management and improve due 
diligence and disclosure requirements for re-securitisations.  

13.4 When we considered the proposal, in September 2009, we:  

• commented that the draft Directive would introduce important changes to the 
Capital Requirements Directive;  

• noted that the Government supported the proposed amendments, but “where 
appropriate will seek adjustments to further improve outcomes”; and  

• asked to know what adjustments the Government thought necessary and what 
progress was being made in securing them.  

13.5 In October 2009 we heard that the draft Directive had three elements where the 
Government was seeking material adjustments:  

• those amendments designed to increase the level of capital banks hold against risks 
in the trading book (that is assets consisting of positions in financial instruments or 
commodities, held with the intention of trading);  

• those requirements relating to re-securitisations (that is investments for which the 
underlying assets are securitisations, which are themselves packages of a group of 
assets, for example a portfolio of loans, created as securities to sell to investors); and 

• those requirements relating to remuneration policies and practices.  

13.6 We learnt about adjustments the Government wished in relation to trading book 
capital, particularly in relation to the treatment of correlation trading positions, where for 
this class of exposure the amended capital treatment was extremely punitive, to the extent 
that it would effectively close that market, and about the problem that in several areas, 
however, the proposals had not been updated to reflect those most recently agreed by the 
Basel Committee, the recognised forum for achieving international agreement on 
regulatory capital requirements. We heard that: 

• the Government had argued that the Basel Committee proposals delivered a 
sufficient and proportionate capital treatment for correlation trading positions and 
that international convergence was of vital importance in maintaining the 
competitive position of the Community; 

• on this basis the Government had sought to have the draft Directive brought into 
line with the Basel Committee proposals and there had been strong support 
amongst Member States for this; 

• the Commission had now published a compromise document closely aligned to the 
Basel Committee text and incorporating the correlation trading exemption; and  



54    European Scrutiny Committee, 2nd Report, Session 2009–10 

 

• at that stage the Government foresaw its remaining suggestions being limited to 
minor technical amendments.  

13.7 On re-securitisations we were told that the Government was particularly concerned by 
the introduction of the concept of a ‘highly complex’’ re-securitisation (concept which the 
Basel Committee did not recognise), with onerous provisions for that form of re-
securitisation and with the implications of some of the recitals language on re-
securitisations. However, at Council Working Groups there had been almost unanimous 
agreement with the Government’s position on both the substantive provisions and the 
recitals. But the Commission had not yet acted upon the views expressed by the vast 
majority of Member States and the Government would continue to advocate removal of 
these unacceptable texts.  

13.8 On remuneration policies the Government commented that:  

• the Commission proposals on remuneration set out high-level principles, based on 
both its Recommendation on Remuneration Policies in the Financial Services 
Sector39 and the principles set out by the Financial Stability Board;40 

• as had been noted in the initial Impact Assessment sent us with the Government’s 
Explanatory Memorandum of 24 July 2009, these principles were broadly aligned 
with those due to be implemented by the Financial Services Authority at the start of 
2010, with the exception that the FSA principles went further in some regards;  

• the topic of remuneration was high on the political agenda, with the Government 
pursuing its goals domestically and, at the international level, both within the 
Community and the G20;  

• the Prime Minister had set out the overriding principles that, in the Government’s 
view, should guide the work on remuneration up to the G20 Pittsburgh summit in 
a letter of 3 September 2009 to the Swedish Prime Minister (as President of the 
European Council), co-signed by the French President and the German 
Chancellor;41 and  

• the Government expected to pursue these principles in the negotiations on this 
draft Directive.  

13.9 We noted that there was now a satisfactory text on trading book capital, that the 
Commission had yet to respond properly to the near unanimous views of Member States 
on re-securitisation and that the Government intended to pursue the remuneration 
policies it had agreed with the French and German Governments in the continuing 
negotiations on the proposed amendments to the Capital Requirements Directive. We said 
that before considering the document further we wanted to hear of further developments 
in these negotiations in relation to re-securitisation and remuneration. Meanwhile the 
document remained under scrutiny.42 

 
39 (30641) 9589/09 + ADDs 1–2: see HC 19–xviii (2008–09), chapter 27 (3 June 2009). 

40 See http://www.financialstabilityboard.org/publications/r_0904b.pdf. 

41 See http://www.number10.gov.uk/Page20496.  

42 See headnote. 
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The Minister’s letters 

13.10 The Financial Services Secretary to the Treasury (Lord Myners) writes in his first 
letter in response to our wish for information on further developments in relation to re-
securitisation and remuneration. On re-securitisations the Minister reminds us that: 

• the original Commission proposal included new provisions which did not result in 
a treatment that was any more robust than the present one, yet was significantly 
more onerous for firms and supervisors and potentially introduced uncertainty 
and ambiguity for firms; and 

• the Government position was to seek the removal of any reference to “highly 
complex” re-securitisations. 

He then tells us that: 

• in Working Group discussions there was almost unanimous agreement with the 
Government’s position on re-securitisations; 

• as a result, the Commission has now removed all provisions relating to “highly 
complex” re-securitisations, such that the text is now closely aligned to the Basel 
Committee text on re-securitisations; and 

• the Government is satisfied that the text on re-securitisations is now appropriate 
for delivering a satisfactory regulatory outcome. 

13.11 On remuneration policies the Minister says that: 

• the original Commission proposals on remuneration set out high-level principles, 
based on both the its Recommendation on Remuneration Policies in the Financial 
Services Sector and the Financial Stability Board Principles for Sound 
Compensation Practices Implementation Standards43 — but at that point it was 
difficult to progress negotiations as Member States were awaiting the outcome of 
the G20 meeting in September 2009 in Pittsburgh; 

• at that meeting the G20 agreed to adopt the Financial Stability Board principles on 
compensation;44 

• the Government position was to achieve text in the draft amending Directive that 
implemented, but did not go further than, these standards; 

• the proposed Capital Requirements Directive remuneration text is now very much 
along the lines of the Financial Stability Board principles; 

• overall, the Government is content with the outcome of the negotiations; 

• there are some differences between the Capital Requirements Directive and the 
Financial Stability Board texts, the only substantive one being of scope — an annex 
(which we reproduce) describes the remaining differences; 

 
43 See http://www.financialstabilityboard.org/publications/r_0904b.pdf.  

44 See http://www.pittsburghsummit.gov/mediacenter/129639.htm.  
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• the scope of the Capital Requirements Directive covers credit institutions and 
investments firms, whereas the Financial Stability Board principles were drafted 
and endorsed in respect of large banks; 

• as a result the Capital Requirements Directive amending text contains 
proportionality wording that “credit institutions shall comply with the following 
principles in a way and to the extent that is appropriate to their size, internal 
organisation and the nature, the scope and the complexity of their activities”; 

• this therefore gives a degree of flexibility as to how far firms, in particular smaller 
firms, comply with the principles; and 

• however, the disclosure (of compensation policies) requirements do not contain a 
reference to proportionality in terms of their application — therefore, read literally, 
all credit institutions and investment firms covered by the Capital Requirements 
Directive would be required to comply with the disclosure rules. 

13.12 The Minister also tells us, in response to a question asked by the Lords European 
Union Committee as to whether this draft Directive makes any progress towards 
establishing a counter-cyclical capital regime, that this is not an issue directly addressed by 
the proposal. However, he continues that: 

• on 7 September 2009 the Group of Central Bank Governors and Heads of 
Supervision, the oversight body of the Basel Committee, agreed to introduce a 
framework for counter-cyclical capital buffers and to promote more forward-
looking provisions based on expected losses; 

• the Basel Committee will issue proposals on these measures by the end of 2009; and 

• the Commission is expected to propose a further package of amendments to the 
Capital Requirements Directive in July 2010, including proposals on dynamic 
provisioning and counter-cyclical capital buffers, that take account of these 
international developments. 

13.13 In his first letter, dated 6 November 2009, the Minister purports to foreshadow that it 
was the Presidency intention, on the basis that Working Group discussion of the draft 
Directive was concluded, to have its compromise text taken as an “I” item (information, no 
discussion) at a COREPER meeting of 4 November 2009. He says in connection with this 
timetable that: 

• the Government’s parliamentary scrutiny reserve would remain in place; 

• the Government had raised its objection to the point on disclosure and 
remuneration policies with the Presidency and this was to be appended to the 
document that intended for COREPER; and 

• with the exception of pursuing this point with the European Parliament, the 
Government did not expect at this stage to negotiate any further substantive 
changes to this draft Directive to amend the Capital Requirements Directive as 
regards capital requirements for the trading book and for re-securitisations and the 
supervisory review of remuneration policies.  
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13.14 In his second letter the Minister reports that: 

• the Swedish Presidency decided to seek agreement on a general approach as an “A” 
Item at the ECOFIN Council on 10 November 2009; 

• a note accompanying the “A” Item recorded that “The UK delegation maintains a 
parliamentary scrutiny reservation”; 

• the Presidency noted outstanding scrutiny reservations but indicated that it could 
assume agreement through QMV; and 

• the Presidency would now pursue negotiations with the European Parliament with 
a view to a first reading agreement.  

Conclusion 

13.15 We note the Minister’s information on further developments in relation to re-
securitisation and remuneration and the Government’s intention to pursue the 
disclosure point during European Parliament consideration of the draft Directive. We 
have no further questions to ask and clear the document. 

13.16 However, we wish to draw the House’s attention to aspects of the scrutiny process 
for this proposal which have disappointed us. We recognise that the Government could 
have done little to prevent the Council’s adoption of this proposal whilst it was still 
under our scrutiny and that the Government did, nevertheless, maintain its scrutiny 
reservation. But the Minister’s first letter purported to foreshadow a COREPER 
meeting which had already taken place and did not, therefore, fully explain timetable 
developments. And the Minister’s second letter did not address this confusion of dates, 
despite the matter being drawn to the attention of his officials. Moreover, that second 
letter took a full week to come to us, as an email enclosure, after the Minister had 
signed it. We should be grateful to the Minister for an explanation of these lapses. 

13.17 As for the information that the Commission will be proposing a further package 
of amendments to the Capital Requirements Directive in 2010, including proposals on 
dynamic provisioning and counter-cyclical capital buffers, we shall of course be 
scrutinising any such proposals in due course. 

 

Annex: A comparison of the CRD and FSB text on remuneration  

Risk and control functions: 

Both the CRD and the FSB deal with employees in risk and control functions. The FSB 
principles state that, “remuneration should be determined independently of other business 
areas and be adequate to attract qualified and experienced staff; and performance measures 
should be based principally on the achievement of the objectives of their functions.”  
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The CRD states that such persons should receive “compensation in accordance with the 
achievement of the objectives linked to their functions independent of the performance of 
the business areas they control.” 

The CRD text is therefore less flexible through not including the word “principally” and 
contains no reference to remuneration being adequate to attract qualified and experienced 
staff.  

Structure of pay for senior staff: 

In respect of the structure of remuneration the text and numbers used in both the FSB 
principles and the CRD and almost the same; however, the FSB principles include the 
percentages more as guidance, whereas the CRD includes them as minimums. 

The FSB principles state: 

“a substantial proportion, such as more than 50 percent, of variable compensation 
should be awarded in shares or share-linked instruments” 

“a substantial portion of variable compensation, such as 40 to 60 percent, should be 
payable under deferral arrangements over a period of years” (defined to be not less 
than three years. 

“for the most senior management and the most highly paid employees, the 
percentage of variable compensation that is deferred should be substantially higher, 
for instance above 60 percent.” 

 
“compensation payable under deferral arrangement should generally vest no faster 
than on a pro rata basis.” 

In contrast the CRD states: 

“a substantial portion, which is at least 50 % of any variable remuneration 
component is made in shares or share-linked instruments” 

“a substantial portion, which is at least 40 % of the variable remuneration component 
is deferred over a period which is not less than three years” 

“in the case of a variable remuneration component of a particularly high amount, at 
least 60 % of the amount is deferred.”  

“remuneration payable under deferral arrangements vests no faster than on a pro-
rata basis”.  

Fixed and variable pay: 

The link between fixed and variable remuneration is dealt with slightly differently in the 
CRD and FSB principles. 
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The FSB principles state that “a substantial proportion of compensation should be variable 
and paid on the basis of individual, business-unit and firm-wide measures that adequately 
measure performance”. 

The CRD states that: “fixed and variable components of total remuneration are 
appropriately balanced; the fixed component represents a sufficiently high proportion of 
the total remuneration to allow the operation of a fully flexible policy on variable 
remuneration components, including the possibility to pay no variable remuneration 
component” (this is a point that is included in the FSA’s Code of Practice on 
Remuneration). 

Whether there is any difference of substance here is a matter of interpretation, but there is 
the potential for one to argue that the CRD text would require a higher base salary. 

Disclosure: 

The disclosure clause in the CRD has been drafted along the lines of the FSB principles and 
in primarily a verbatim reproduction. However, as described earlier, in contrast to the 
remuneration principles, the disclosure points do not contain a reference to 
proportionality in terms of their application.  

 
 
 

14  Value added taxation 

(30967) 
13868/09 
COM(09) 511 

Draft Council Directive amending Directive 2006/112/EC as regards 
an optional and temporary application of the reverse charge 
mechanism in relation to supplies of certain goods and services 
susceptible to fraud 

 
Legal base Article 93 EC; consultation; unanimity 
Department HM Treasury 
Basis of consideration Minister’s letter of 17 November 2009 
Previous Committee Report HC 19–xxviii (2008–09), chapter 5 (21 October 2009) 
To be discussed in Council 2 December 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

14.1 The Community legislation governing VAT requires the vendor of a good or service 
to account for tax due. A reverse charge mechanism requires the recipient of such a supply, 
rather than the vendor, to account for the tax. 
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14.2 This draft Directive would allow a change to the normal VAT rules to permit Member 
States to opt to apply a reverse charge mechanism until 2014 to a maximum of three 
categories of supplies drawn from a short list contained in the proposal. Member States 
would be able to specify a maximum of two supplies of goods, from mobile telephones, 
computer chips, perfumes and certain precious metals, together with supplies of emissions 
allowances forming part of the Emissions Trading Scheme under Directive 2003/87/EC. 
The Commission presents the proposal as part of its response to Missing Trader Intra-
Community Fraud. The categories selected are the supplies where the Commission has 
most evidence of such fraud and where, in some cases, alternative treatment already 
applies. A reverse charge would ensure that a seller could not disappear with tax which has 
been charged and paid, but not accounted for to the tax authorities. 

14.3 The list of supplies proposed by the Commission is limited so as to help it to evaluate 
the anti-fraud and wider effects of the introduction of the reverse charges. Therefore the 
option offered in the draft Directive is: 

• subject to conditions and reporting requirements, for both Member States and 
businesses, designed to help with the evaluation; and 

• given the experiment represents a new and systematic departure from the normal 
rules, limited to December 2014. 

14.4 When we considered this proposal last month we heard that: 

• the Government welcomed the production of a Community solution to Missing 
Trader Intra-Community Fraud in relation to emissions allowances and which 
would allow the continuation of the Government’s existing reverse charge for 
mobile telephones and chips; 

• in July 2009 the Government had acted promptly to prevent the growth of Missing 
Trader Intra-Community Fraud using emissions allowances by introducing a zero 
rate; and 

• the proposed reverse charge would be equally effective as a solution. 

14.5 However, the Government told us also that it had some reservations as to some 
aspects of the proposal. So we said that before considering the matter further we wanted to 
hear: 

• about progress in addressing the concerns the Government had expressed on the 
potential reporting burden on businesses and on the choice of commodities 
covered by the proposal; and  

• more detail about possible financial implications for tax authorities and businesses. 

Meanwhile the document remained under scrutiny.45 

 
45 See headnote. 
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The Minister’s letter 

14.6 The Financial Secretary to the Treasury (Mr Stephen Timms) writes now to tell us of 
developments during negotiations on this proposal. He reports first on the issue of the 
commodities to be covered by the reverse charge mechanism, saying that: 

• it is clear that Member States’ overriding concern is to put in place quickly a 
Community response to VAT fraud in emissions allowances traded under the 
Community’s Emissions Trading Scheme; 

• the difficulties and the implied delay in achieving agreement on a list of goods to be 
included in the pilot have resulted in a compromise text which currently limits the 
experiment to just mobile telephones, computer chips and emissions allowances; 

• Member States may opt to apply the reverse charge to any or all of these 
commodities; 

• the Government’s earlier concerns about restrictions to the list of goods and the 
items on it therefore fall away — the categories of supplies now covered are clearly 
key commodities involved in Missing Trader Intra-Community Fraud; 

• nevertheless, the scope of the experiment is not yet agreed as some Member States 
believe that it should be limited to emissions allowances alone as a specific, high 
profile, response to an emerging problem; and 

• the Commission has confirmed that the VAT Directive derogation route (which 
allows a Member State to apply for a derogation from some of the rules in the VAT 
Directive) remains open for Member States seeking to apply a reverse charge to 
specific commodities.  

14.7 The Minister tells us that the compromise text also removes the Government’s 
reservations over the balance between burdens and the need for information to control, 
monitor and evaluate the temporary arrangement. He says that: 

• the new text no longer requires Member States to introduce additional reporting 
requirements for both purchasers and vendors; 

• instead, with regard to goods it allows Member States to decide what additional 
reporting is necessary given the context of the current information required by the 
tax authorities; 

• for emissions allowances there is no requirement to introduce additional reporting 
requirements —there is already a system of national registries which track the 
ownership of emissions allowances; 

• supplies are between businesses which usually have a full right to deduct — this 
means that there is little risk of tax loss and a new system of reporting is unlikely to 
be proportionate; and 

• the experiment is still optional, but, in order to allow for a more thorough 
experience and evaluation, it has been prolonged by six months until 30 June 2015. 
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14.8 The Minister says, with regard to the impact on UK business, that: 

• the compromise text allows for a far less onerous reporting regime than in the 
original proposal; 

• since the Government can keep its existing reporting regime for mobile telephones 
and chips and is not required to introduce new measures for emissions allowances, 
it does not anticipate that there will be an increase on burdens on business from 
this part of the proposal; 

• there will be an increase in burdens for businesses, however, from the move to a 
reverse charge for emissions allowances, as accounting mechanisms will need to be 
changed as well as training developed and delivered; and 

• the Government has not been able to quantify those costs but stakeholders that it 
has consulted generally appear to support the reverse charge as a long term 
solution to the problem of fraud in emissions allowances and have been most 
concerned about additional reporting requirements. 

14.9 The Minister continues that: 

• similarly, the compromise proposal means that the UK authorities will not be 
required to receive and process either reports of purchases for mobile telephones 
and chips in addition to the existing arrangements; 

• nor will they be required to introduce new reporting requirements for dealings in 
emissions allowances; and 

• this means that there should be no additional costs for HM Revenue and Customs 
arising directly from the requirements of the Directive. 

14.10 Finally the Minister says that the latest version of the compromise text is being taken 
forward for discussion at the 2 December 2009 ECOFIN Council, where the Swedish 
Presidency hopes to reach agreement and that therefore, given the political imperative 
behind reaching agreement as soon as possible in order to protect the integrity of one of 
the Community’s flagship environmental policies, the Government may acquiesce in that 
agreement. 

Conclusion 

14.11 We are grateful for the Minister’s account of developments on this proposal, 
which seem to meet the earlier concerns. We have no further questions to ask and now 
clear the document. 
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15  European Globalisation Adjustment Fund 

(31066) 
15079/1/09 
COM(09) 602 

Draft Decision on the mobilisation of the European Globalisation 
Fund 

 
Legal base Article 159 EC; co-decision; QMV 
Document originated 28 October 2009 
Deposited in Parliament 29 October 2009 
Department HM Treasury 
Basis of consideration Minister’s letter of 22 November 2009 and EM of 24 

November 2009 
Previous Committee Report None  
To be discussed in Council 30 November 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

15.1 Regulation (EC) No 1927/2006 established a European Globalisation Adjustment 
Fund (EGF) designed to counterbalance negative impacts of globalisation. Calls on the 
fund by Member States can be made where major structural changes in world trade 
patterns lead to serious economic disruption, notably a substantial increase of imports into 
the Community or a rapid decline in Community market share in a given sector or a 
delocalisation to third countries. Applications must meet a number of criteria related to 
demonstrating a link between world trade patterns and redundancies, to the number, 
location and impact of redundancies and to avoidance of undermining existing national 
policies or overlapping with other Community funding streams. Regulation (EC) No 
546/2009 of June 2009 extended the scope to include negative impacts from the current 
economic downturn and to lower, in certain circumstances, the threshold for applications. 
The new criteria apply to applications received after 1 May 2009. 

The document 

15.2 This draft Decision is to approve applications from Sweden, Austria and the 
Netherlands for assistance from the EGF. The first, Swedish, application is in relation to 
workers in the automotive sector made redundant in the period 1 December 2008 to 31 
March 2009 and concerns 4,687 redundancies in 26 production sites.  

15.3 The link made between these redundancies and major structural changes in world 
trade patterns, based on the evidence supplied by the Swedish authorities, relates to the 
global crisis in the automotive sector and the difficulties at present of access to credit. The 
Swedish authorities set out the significant impact of redundancies on a labour market in 
which the automotive industry is the single most important industrial cluster at national 
level. 73% of the redundancies occurred in the NUTS II region of Vastsverige, with 
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redundancies made by Volvo Cars, Saab, Volvo AB and their suppliers. The number of 
unemployed workers in March 2009 was 60% higher than 12 months before. In addition, 
the Swedish authorities estimate that job losses in the automotive industry lead to a higher 
number of further, indirect redundancies in business, trade, transport, construction, 
private services, and haulage sectors. 

15.4 The second, Austrian, case is also in relation to workers in the automotive sector made 
redundant, in the period 27 August 2008 to 27 May 2009, and concerns 744 redundancies 
in nine enterprises. The link made between these redundancies and major structural 
changes in world trade patterns, based on the evidence supplied by the Austrian 
authorities, relates to the global crisis in the automotive sector. The Austrian application 
points to EUROSTAT trade figures concerning road vehicles exports, which show that 
from January 2008 to January 2009 the export of road vehicles from Member States to third 
countries decreased by 47.7% and by 52.5% for passenger cars. For the same period, 
Austrian exports of road vehicles decreased by 51.3% and of passenger cars by 59.4%. 
Increasing difficulty in accessing credit further exacerbates the situation, as well as rising 
uncertainty caused amongst other factors by the volatility of fuel prices. The Austrian 
authorities explain the significant impact of redundancies in the Land of Styria, where they 
occurred and which has a high dependence on demand in the automotive sector. In 2008 
the sector represented 2.8% of employment (compared to 1.4% for Austria as a whole), 
rising to 7.5% its downstream suppliers and producers. Most of the enterprises making 
redundancies are in the area around Graz, which had an average number of unemployed of 
11,318 in 2008. The 744 redundancies in the Austrian application represent an increase of 
about 7%.  

15.5 The third, Dutch, case is in relation to 570 workers in the construction company 
Heijmans NV made redundant in the period 29 January to 29 May 2009. The Dutch 
authorities argue that: 

• the construction sector was one of the first to be affected by the global economic 
and financial crisis; 

• the cost of raw materials has substantially increased since 2008, increasing the need 
for construction firms to secure project financing through loans, which have 
become subject to very strict rules; 

• at the same time declining consumer confidence, low house prices and high 
mortgage costs have led to decreased demand for new houses and offices; and 

• the Dutch Economic Institute for the Construction Industry estimated in January 
2009 that the construction of new houses would decline by 10.5% in 2009 and by 
11% in 2010, with the number of new utility building projects decreasing by 6% in 
2009 and by 10% in 2010.  

The Dutch application notes that the redundancies will impact at the national level, as 
workers have been made redundant from Heijmans NV subsidiaries in ten different 
locations. At the regional level, about 40% of the redundancies occurred in the Noord-
Brabant province. At local level, 15% occurred in Rotterdam. Both Noord-Brabant and 
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Rotterdam were already suffering from an above-average rate of decline in economic 
activity in 2008.  

15.6 In all three cases the assistance requested would be used to provide support for a 
coordinated package of eligible personalised services. The applications state that such 
assistance would not replace measures that are the responsibility of companies and no 
assistance will be received from other Community financial instruments for the same 
purpose. 

15.7 The Commission declares itself content with the evidence provided and proposes 
contributions to Sweden of €9,839,674 (£8,794,701), to Austria of €5,705,635 (£5,099,697) 
and to the Netherlands of €386,114 (£345,109). 

The Government’s view 

15.8 The Economic Secretary to the Treasury (Ian Pearson) says that the Government is 
working, as it does with all EGF applications, to ensure that careful consideration is given 
to whether the criteria for approving such grants have been met. The Minister also tells us 
that, if the applications are approved, they would be financed by drawing on unspent funds 
in the 2009 appropriations for the European Social Fund and in total the net cost to the UK 
in 2009 and 2010 would be around €673,614 (£602,076). 

15.9 The Minister tells us in his letter that: 

• the Swedish Presidency has requested an urgent procedure to enable agreement to 
be reached between Council and the European Parliament before 30 November 
2009 and before the Lisbon Treaty enters into force, under which a new adoption 
procedure would have to be followed and could therefore significantly delay the 
implementation of the proposal and the delivery of support to the potential 
beneficiaries; 

• the Presidency has therefore asked Member States to lift reserves by then if 
possible; and 

• in the circumstances the Government agrees with the assessment of urgency. 

Conclusion 

15.10 Whilst there are no questions we wish to ask on it, in clearing this document we 
draw it to the attention of the House as examples of how the EGF is being used.  
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16  Terrorist finances 

(31170) 
— 
— 

Draft Council Decision on the signing, on behalf of the European 
Union, of an Agreement between the European Union and the 
United States of America on the processing and transfer of 
Financial Messaging Data from the European Union to the United 
States for purposes of the Terrorist Finance Tracking Programme 
(“SWIFT” Agreement)  

 
Legal base Articles 24 and 38 EU; —; unanimity 
Department HM Treasury 
Basis of consideration EM of 19 November 2009 
Previous Committee Report None  
To be discussed in Council 30 November 2009 
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

16.1 Following the September 2001 terrorist attacks, the United States Department of the 
Treasury developed a Terrorist Finance Tracking Program (TFTP) to identify, track, and 
pursue terrorists and their financial supporters. The TFTP uses payment information 
carried by SWIFT (the Society for Worldwide Interbank Financial Telecommunications), a 
Belgian company, which is the world’s main system for passing international payment 
instructions between financial institutions. This information is provided on the basis of an 
administrative subpoena requiring that the US branch of SWIFT should provide the US 
Treasury with specified financial transaction record data, which are stored in the United 
States. This data is held by the US Government in a highly secure database and is used 
exclusively for terrorist finance tracking purposes.  

16.2 These arrangements were disclosed in public in 2006, and concerns were raised in the 
EU about the use made of the information by the US and about the protection of personal 
data. To address these concerns, the US Treasury gave a set of unilateral undertakings, 
known as Representations, to the EU in June 2007. These specified a series of 
commitments and safeguards to ensure the protection of EU-originating personal data 
processed under the TFTP and that the data would be used exclusively for counter-
terrorism purposes.46  

16.3 The EU appointed an “Eminent European Person”, Judge Bruguière, to oversee the 
use of EU-originated payment information by the TFTP. In December 2008 Judge 
Bruguière presented his first annual report on the processing of EU originating personal 
data by the US Treasury. This report concluded that the US Treasury has been vigilant 
from the outset in respecting the safeguards included in the Representations and notably 
the strict counter terrorism purpose limitation. Judge Bruguière’s report also concluded 
 
46 For the exchange of letters about the representations see http://eur-

lex.europa.eu/JOHtml.do?uri=OJ:C:2007:166:SOM:en:HTML, pages 17–17. 
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that the TFTP has generated since its implementation, and continues to generate, 
significant value for the fight against terrorism both in the USA and beyond. Moreover the 
US Government has readily shared this intelligence with third countries — Member States 
being the principal non-US beneficiary of TFTP lead information.47 

16.4 Changes to the operation of the SWIFT system from the beginning of 2010 will place 
most payment information outside the scope of US administrative subpoenas. This would 
lead to such information being unavailable to the TFTP, seriously impairing its scope and 
coverage.  

The document 

16.5 This draft Council Decision is to authorise the signing, but not the conclusion, of an 
agreement between the EU and the US in order to allow transfer of SWIFT data to the US 
Treasury for the purposes of the TFTP. The agreement would make financial payment 
messaging data stored in the EU available to the US, subject to strict compliance with 
safeguards for the protection of personal data and is intended to maintain the availability of 
data stored in the EU to the TFTP and so ensure that the TFTP continues both to have 
coverage of all regions and to support counter-terrorism authorities in the US and EU.  

16.6 The agreement would: 

• enable the US to request financial payment messaging data from designated 
providers in the EU; 

• have data protection safeguards based on those contained in the Representations, 
but strengthened; 

• include controls on the purposes for which EU-origin payment information may 
be used (which is limited to the prevention, investigation detection or prosecution 
of defined terrorist activities), the manner in which information may be used 
(which limits access to cleared personnel, requires a reason to believe the subject of 
a search has a connection to terrorism and prohibits data-mining techniques) and 
protection of personal data; 

• require the US to provide information originating from the TFTP to counter-
terrorism authorities of concerned Member states; and 

• strengthen review arrangements to monitor US compliance with these 
requirements to include two Member State data protection authorities.  

16.7 The agreement would be a temporary solution designed to last for no more than a 
year. The Commission intends to make a Recommendation regarding a long-term 
agreement in early 2010. Although this temporary agreement would be signed before the 
Lisbon Treaty takes effect, it would be concluded under the Article 217 of that Treaty and 
would require the assent of the European Parliament. The European Parliament’s Civil 

 
47 The report has not been published, but for a Commission announcement about its findings see 

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/264&format=HTML&aged=0&language=EN&guiLang
uage=en.  
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Liberties, Justice and Home Affairs (LIBE) Committee has welcomed the efforts to secure 
an agreement with the US, in particular in relation to data protection. 

The Government’s view 

16.8 Although there is not yet a text of the draft Decision available to us the Exchequer 
Secretary to the Treasury (Sarah McCarthy-Fry) offers us comment on the proposal. First 
she says, recalling that the Eminent European Person’s report on the TFTP concluded that 
the programme has generated since its implementation, and continues to generate, 
significant value for the fight against terrorism and that the US Government has readily 
shared this intelligence with third countries — Member States being the principal non-U.S. 
beneficiary, that the Government endorses the assessment that the TFTP is a valuable and 
important counter-terrorist tool. The Minister comments further that: 

• information originating from the TFTP is provided by the US to the UK and to 
other Member States and is a valuable source of information for counter-terrorist 
authorities; 

• the continued availability to the TFTP of payment messaging information from all 
regions of the world is important to maintaining its coverage and in particular to 
maintaining the value of TFTP-generated information to the UK and EU; and 

• the Government would therefore like to see the TFTP continue to have access to 
payment messaging information from EU-based providers. 

16.9 The Minister continues that the proposed agreement would not significantly change 
current practice. Its main effects would be to enable the TFTP to continue, following the 
change in the payment systems architecture, and to formalise and strengthen the 
safeguards applied to it, including on how and for what purposes the data would be used, 
the reciprocal provision of information to EU counter-terrorism authorities and the 
protection of personal data. 

16.10 The Minister tells us that the data would be sought and transferred in line with the 
EU-US Agreement on Mutual Legal Assistance in criminal matters (MLA) and the relevant 
Member State (Belgium)’s bilateral treaty with the US. But she adds that: 

• one deviation from standard MLA procedure is that if the relevant data could not 
be identified by the “Designated Provider” in the relevant Member State all 
potentially relevant data might be transmitted in bulk to the US; 

• current practice in the UK would not allow such a transfer to happen;  

• however, given that the UK is not the relevant Member State in the proposed 
agreement, and given its temporary nature, this may not give rise to immediate or 
direct concerns; 

• other Member States will have different legal provisions in place that might allow 
them to comply; 
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• the preamble to the proposed agreement states that it does not constitute a 
precedent regarding the processing and transfer of financial payment messaging 
data; 

• nonetheless, given the data transfers envisaged by the agreement and the specific 
reference to the MLA contained therein there is a clear risk that it would be more 
difficult for the UK to refuse a similar request from the US in the future given that a 
precedent would in fact have been set; and 

• this could, therefore, have an effect on UK MLA practice. 

16.11 Finally the Minister says that it is the Swedish Presidency’s intention that the draft 
Council Decision on signing be adopted, and the agreement be signed, on 30 November 
2009.  

Conclusion 

16.12 Given the Government’s endorsement of the assessment that the TFTP is a 
valuable counter-terrorist tool, the data-protection safeguards built into the proposed 
agreement, its temporary nature and that a more permanent agreement would be 
subject to greater democratic scrutiny, we can merely note, whilst clearing the 
document, the Government’s support for the draft Council Decision, despite its 
reservation in relation to the operation of the MLA.  
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17  Documents not raising questions of sufficient legal 
or political importance to warrant a substantive report 
to the House 

Department for Business, Innovation and Skills 

(31078) 
15243/09 
COM(09) 574 

2008 Annual Report on the application of Council Regulation (EC) No. 
953/2003 of 26 May 2003 to avoid trade diversion into the European 
Union of certain key medicines. 

(31079) 
15279/09 
COM(09) 479 

Commission Communication — A public-private partnership on the 
Future Internet. 

(31091) 
15234/09 
COM(09) 610 

Draft Decision on the participation by the Community in a Joint Baltic 
Sea Research and Development Programme (BONUS-169) undertaken 
by several Member States. 

Foreign and Commonwealth Office 

(31080) 
14683/09 
––  

Council Decision concerning the conclusion of the Agreement 
between Australia and the European Union on the security of 
classified information. 

(31132) 
16225/09 
COM(09) 638 

Draft Council Regulation repealing Regulation (EC) No. 1859/2005 
imposing certain restrictive measures in respect of Uzbekistan. 

HM Revenue and Customs 

(31115) 
15559/09 
COM(09) 587 

Draft Council Decision on the position to be taken by the Community 
concerning the proposal to amend the Customs Convention on the 
International Transport of goods under cover of TIR carnets (TIR 
Convention 1975). 

HM Treasury 

(31047) 
14840/09 
+ ADDS 1–2 
C(09) 7924 

Commission Recommendation of 19 October 2009 on withholding tax 
relief procedures. 
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(31077) 
15238/09 
COM(09) 604 

Draft Council Regulation (EC, EURATOM) No … / 2009 adjusting, from 
1 July 2009, the rate of contribution to the pension scheme of 
officials and other servants of the European Communities. 
 

(31084) 
15293/09 
COM(09) 608 

Draft Council Decision authorising the Republic of Estonia and the 
Republic of Slovenia to apply a measure derogating from Article 167 
of Council Directive 2006/112/EC on the common system of value 
added tax. 

(31085) 
15294/09 
COM(09) 582 

Draft Council Decision authorising the Republic of Latvia to extend 
the application of a measure derogating from Article 193 of Directive 
2006/112/EC on the common system of value added tax 

(31108) 
15427/09 
+ ADD 1 
COM(09) 596 

Draft Council Decision providing macro-financial assistance to Bosnia-
Herzegovina. 

(31110) 
15442/09 
COM(09) 609 

Draft Council Decision authorising France to apply differentiated 
levels of taxation to motor fuels under Article 19 of Directive 
2003/96/EC. 
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Formal minutes 

Wednesday 25 November 2009 

Members present:  

Michael Connarty, in the Chair 

Mr David S Borrow  Keith Hill 
Mr William Cash  Kelvin Hopkins 
Mr James Clappison  Lindsay Hoyle 
Jim Dobbin  Bob Laxton 
Mr Greg Hands  Mr Anthony Steen 

1. Scrutiny of Documents 

Draft Report, proposed by the Chairman, brought up and read. 

Ordered, that the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 17 read and agreed to. 

Resolved, That the Report be the Second Report of the Committee to the House. 

Ordered, That the Chairman make the Report to the House. 

 

 [Adjourned till Wednesday 9 December at 2.30 pm. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European Union 

documents and— 

 

a) to report its opinion on the legal and political importance of each such document and, where it considers 

appropriate, to report also on the reasons for its opinion and on any matters of principle, policy or law which 

may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to Standing Order 

No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 

The expression “European Union document” covers — 

 

i) any proposal under the Community Treaties for legislation by the Council or the Council acting jointly with 

the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the European 

Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the Treaty on 

European Union which is prepared for submission to the Council or to the European Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI of the 

Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union institution for or 

with a view to submission to another Union institution and which does not relate exclusively to consideration 

of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of the Crown. 

 

The Committee’s powers are set out in Standing Order No. 143. 

 

The scrutiny reserve resolution, passed by the House, provides that Ministers should not give agreement to EU 

proposals which have not been cleared by the European Scrutiny Committee, or on which, when they have been 

recommended by the Committee for debate, the House has not yet agreed a resolution. The scrutiny reserve 

resolution is printed with the House’s Standing Orders, which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
Mr Adrian Bailey MP (Labour/Co-op, West Bromwich West) 
Mr David S. Borrow MP (Labour, South Ribble) 
Mr William Cash MP (Conservative, Stone) 
Mr James Clappison MP (Conservative, Hertsmere) 
Ms Katy Clark MP (Labour, North Ayrshire and Arran) 
Jim Dobbin MP (Labour, Heywood and Middleton) 
Mr Greg Hands MP (Conservative, Hammersmith and Fulham) 
Mr David Heathcoat-Amory MP (Conservative, Wells) 
Keith Hill MP (Labour, Streatham) 
Kelvin Hopkins MP (Labour, Luton North) 
Mr Lindsay Hoyle MP (Labour, Chorley) 
Mr Bob Laxton MP (Labour, Derby North) 
Angus Robertson MP (SNP, Moray) 
Mr Anthony Steen MP (Conservative, Totnes) 
Richard Younger-Ross MP (Liberal Democrat, Teignbridge) 
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