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1  Financial management 

(31182) 
16632/09 
— 

European Court of Auditors: Special report No. 13/2009: 
Delegating implementing tasks to executive agencies — a 
successful option? 

 
Legal base — 
Deposited in Parliament 27 November 2009 
Department HM Treasury 
Basis of consideration EM of 14 December 2009 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision For debate in European Committee together with the 

European Court of Auditors 2008 report on the 
annual budget, the Commission’s 2008 report on the 
fight against fraud and related documents, already 
recommended for debate 

Background 

1.1 The European Court of Auditors accompanies its annual report on the EC budget with 
Special Reports on specific areas of the budget. The Commission is required to produce a 
written response to the Court’s findings which is normally published with the Special 
Report.  

1.2 The 2000 White Paper on reforming the Commission1 confirmed the need for the 
Commission to refocus on its core tasks by externalising some of the administrative work 
to executive agencies. This followed concern expressed by the European Parliament about 
the management of spending programmes controlled by more than 100 private 
contractors, known as Technical Assistance Offices. 

1.3 Executive agencies are Community bodies with legal personality established by the 
Commission in order to implement all or part of Community programmes on its behalf 
and under its responsibility. The Commission remains responsible for the policy tasks and 
the supervision of the activities delegated. Essentially, executive agencies have two aims — 
improving service delivery and enabling central authorities to concentrate on “core 
functions” such as policy design and supervision.  

1.4 For the current multi-annual Financial Framework, for the period 2007–2013, the six 
executive agencies established since 2003 (the Executive Agency for Competitiveness and 
Innovation, the Executive Agency for Health and Consumers, the Education, Audiovisual 
and Culture Executive Agency, the Trans-European Transport Network Executive Agency, 

 
1 (21070) 6302/00 (21071) 6302/00 ADD 1: see HC 23–xiv (1999–2000), chapter 8 (12 April 2000). 
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the Research Executive Agency and the European Research Council Executive Agency) 
implement Community spending programmes totalling around €27.90 billion (£25.40 
billion).  

The document 

1.5 In this Special Report the European Court of Auditors gives an account of its audit, 
from April to November 2008, of the four executive agencies then operational — the 
Executive Agency for Competitiveness and Innovation, the Executive Agency for Health 
and Consumers, the Education, Audiovisual and Culture Executive Agency and the Trans-
European Transport Network Executive Agency. The main objective was to assess whether 
the delegation of operational tasks to executive agencies had proved to be a successful 
instrument for implementing the EC budget. The audit focused on whether: 

• adequate analysis supported the decisions to create executive agencies; 

• benefits have been achieved in terms of efficiency gains; and 

• the Commission has effectively carried out its supervisory role. 

Audit evidence was collected through document analysis, file review and interviews at all 
executive agencies and at the Commission. 

1.6 The Court’s main observations were that: 

• rather than basing decisions to create agencies on the intrinsic features of the 
programmes themselves, the Commission’s practice was to explore the option 
when faced with a shortage of resources, such as the constraints on employment 
numbers and specialisation within the Commission and the lack of new resources 
made available under the ceiling of the Commission’s administrative budget; 

• the cost-benefit analysis, which is required in accordance with the Financial 
Regulation in order to justify the decision to create an agency, took little account of 
non-financial aspects and did not provide a satisfactory picture of the financial 
consequences and other benefits in terms of efficiency and effectiveness; 

• the lack of reliable information on the ex-ante situation at the Commission 
concerning staffing positions taken over by the agencies does not allow the extent 
of the cost savings, which stems from the prevalence of lower paid staff, to be 
verified; 

• executive agencies are able to provide a better service delivery, in terms of reduced 
time for contracting, more rapid approval procedures for technical and financial 
reports and lower payment delays — this is primarily due to the specialised service 
they provide by concentrating limited and well-defined tasks into a single agency; 

• the expected efficiency gains agencies were supposed to provide through greater 
flexibility in hiring staff, the capacity to attract highly qualified personnel and more 
staffing stability have not been achieved — the problems in hiring staff is the main 
reason for the agencies’ slow start-up; and 
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• although the Commission retains a supervisory role in respect of the agencies’ 
activities, annual work programmes are scarcely used for setting targeted objectives 
and indicators used to monitor progress are mainly focused on management 
activities and workload rather than the results produced by the programmes. 

1.7 The Court recommended that the Commission should: 

• reconsider its procedures for identifying the potential for externalisation and for 
considering the establishment or extension of executive agencies; 

• improve the quality of its cost-benefit analyses, allowing them to contribute fully 
and effectively to the decision-making process; 

• ensure that it has all the relevant, reliable data on workload and productivity 
relating to the implementation of the delegated tasks, both before and after 
externalisation; 

• identify the success factors which have led to better results at the executive agencies 
and apply similar factors to programmes which continue to be managed in-house; 

• reflect upon measures to simplify the recruitment of the agencies’ staff; and 

• supervise the agencies on a result-oriented basis, with targeted objectives being set 
and monitored against a limited number of key performance indicators, which 
should then form the basis for next years’ objectives. 

1.8 The Commission’s replies to the Court’s observations and recommendations are 
incorporated in the document. The Commission: 

• argues that the rationale underpinning the externalisation to executive agencies is 
to achieve efficiency gains and costs savings and improve the implementation of 
the relevant Community programmes, which it believes it has achieved; 

• believes, in relation to the Court’s observation that the Commission’s cost-benefit 
analyses could be improved, that the format used in the latest analyses has now 
improved as far as relevant and measurable; 

• acknowledges, however, that initial cost-benefit analyses did not always provide all 
possible efficiency indicators before externalisation; 

• says that improvements have been made in the more recent cost-benefit analyses as 
the methodology has developed over the years, based on the experience gained 
with the exercise; 

• highlights the fact that cost-benefit analyses are only one element in the process of 
deciding whether to establish executive agencies; 

• accepts that the information concerning staff allocation by programme is not 
available, but indicates that the information is available by policy area or title of the 
budget, because the Activity Based Budgeting classification requires that all 
administrative appropriations be voted under the first chapter of each budget title; 
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• argues additionally that the split of workload between policy and implementation 
tasks are quite difficult to assess in terms of human resources, as the same 
personnel may often carry out both functions; 

• welcomes the Court’s view that the executive agencies generally perform better 
than their previous Directorates-General, which the Commission believes confirms 
the benefits of externalisation; 

• reasons that Staff Regulations impose strict conditions on the Commission’s 
employment of contract agents, which do not apply to executive agencies; 

• points out, in particular, that agencies are able to recruit extensively contractual 
agents (up to 75%) with contracts of significantly longer duration that in the 
Commission; 

• says that therefore agencies can target recruitment to specific skills and specialise 
on recurrent executive tasks, whereas the Commission must hire a high number of 
generalists and maintain the overall balance of staff, which includes predominantly 
permanent officials; 

• agrees that a revision of the number of indicators and the development of new 
indicators should allow the supervisory Directors-General to improve the 
performance measurement of the agencies, but believes that management activities 
should remain the main indicators; and 

• argues that the use of results or impact indicators of programmes will not measure 
the effectiveness and efficiency of agencies, as monitoring and evaluation of 
programmes remain the responsibility of the Commission. 

The Government’s view 

1.9 The Economic Secretary to the Treasury (Ian Pearson) tells us that the Government 
welcomes the Court’s analysis and recommendations on whether the delegation of 
operational tasks to executive agencies has proved to be a successful instrument for 
implementing the EC budget and says that the Court has helpfully highlighted areas that 
the Commission could improve to make this a more effective instrument.  

1.10 The Minister comments further that: 

• the Government recognises the importance of high quality cost-benefit analysis 
and the effective contribution this should make to the decision making process; 

• although the Government acknowledges the significant progress that the 
Commission has made in more recent cost-benefit analyses, it supports the Court’s 
recommendation that the Commission improve the quality of cost-benefit analysis 
and ensure non-financial aspects are included in future analyses; 

• the Government welcomes the Court’s suggestion that the Commission examine 
the factors which have led to better results at the agencies and apply similar factors 
to programmes which it continues to manage; 
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• the Commission could provide a better service through replicating the inherent 
advantages that agencies provide; 

• the Government welcomes the Court’s recommendation that the Commission 
reconsider its procedures for identifying the potential for externalisation and for 
considering the establishment of executive agencies to ensure that such decisions 
are justified by appropriate indicators; 

• it recognises the revision that the Commission is making to its indicators in order 
to improve the performance measurement of the agencies; and 

• the Government urges, however, the Commission to reconsider the Court’s 
recommendation that performance indicators should include targeted objectives 
that are result-orientated.  

Conclusion 

1.11 It is customary for the annual report of the European Court Auditors on the EC 
budget to be recommended for debate, together with the Commission’s annual report 
Protection of the financial interests of the Communities and fight against fraud and 
related documents. We have already recommended that the Court and Commission’s 
2008 reports, and some other documents, should be debated in European Committee.2 

1.12 We now recommend that this document should also be debated with the 2008 
reports. Its inclusion in the debate will allow Members to consider the potential value of 
executive agencies in improving the Community’s overall financial management.  

 
 
 

 
2 (30811) 12139/09 + ADDs 1–2 (30819) — (30864) 12668/09 + ADD 1: see HC 19–xxvii (2008–09), chapter 2 (14 October 

2009), (31051) 14998/09 + ADD 1: see HC 5–iii (2009–10), chapter 2 (9 December 2009) and (31188) and (31201) see 
HC 5–iv (2009–10), chapters 1 and 2 (14 December 2009). 
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2  Mutual legal assistance in criminal proceedings 

(31166) 
17691/09 
COM(09) 624 

Commission Green Paper on obtaining evidence in criminal 
matters from one Member State to another and securing its 
admissibility  

 
Legal base — 
Document originated 11 November 2009 
Deposited in Parliament 23 November 2009 
Department Home Office 
Basis of consideration EM of 2 December 2009 
Previous Committee Report None 
To be discussed in Council Not known 
Committee’s assessment Legally and politically important 
Committee’s decision For debate in European Committee B 

Introduction 

2.1 This Green Paper from the European Commission seeks the views of EU Member 
States and concerned “stakeholders” on current Mutual Legal Assistance (MLA) 
instruments. Its purpose is to consider whether there is a case for replacing the existing 
instruments with a new single regime designed to facilitate the provision of assistance and 
the admissibility of evidence in criminal trials. The Green Paper is in two parts, with the 
first relating to MLA and obtaining evidence and the second to admissibility of evidence. 

The Document 

2.2 In the introduction, the Commission states that “[f]aced with cross-border crime, the 
administration of justice must not be impeded by differences between the Member States’ 
judicial systems and the lack of mutual recognition of judicial decisions.” Although a 
number of instruments already exist providing for mechanisms for member States to seek 
the collection of admissible evidence in cross-border crimes, “[c]loser cooperation in this 
field is key to the effectiveness of criminal investigations and proceedings in the EU, and 
the Commission therefore intends to take further action to promote such cooperation.” 

2.3 As background the Commission explains that there are two types of legal instrument in 
existence in the field of cross-border cooperation. On the one hand, there are instruments 
based on the principle of mutual assistance. These most notably include the European 
Convention on mutual assistance in criminal matters, supplemented by the Schengen 
Agreement and the Convention on mutual assistance in criminal matters and its Protocol. 
On the other, there are instruments based on the principle of mutual recognition, which 
most notably include the Framework Decision on the European Evidence Warrant.  

2.4 Under the heading of “Obtaining evidence”, the Commission asserts that the different 
principles underlying the existing instruments: 
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“make[] the application of the rules burdensome and may cause confusion among 
practitioners. This can also result in situations where practitioners do not use the 
most appropriate instrument for the evidence sought. Ultimately, these factors may 
therefore hinder effective cross-border cooperation. Furthermore, instruments based 
on mutual assistance, may be regarded as slow and inefficient given the fact that they 
do not impose any standard forms to be used when issuing a request for obtaining 
evidence located in another Member State or any fixed deadlines for executing the 
request. Instruments based on mutual recognition may also be regarded as 
unsatisfactory in that they only cover specific types of evidence and that they provide 
for a large number of grounds for refusal to execute the order.” 

2.5 According to the Commission, 

“the most effective solution to the above mentioned difficulties would seem to lie in 
the replacement of the existing legal regime on obtaining evidence in criminal 
matters by a single instrument based on the principle of mutual recognition and 
covering all types of evidence. Compared with the scope of application of the 
Framework Decision on the European Evidence Warrant, this new instrument 
would also cover evidence that — although directly available — does not already 
exist, such as statements from suspects or witnesses or information obtained in real 
time, such as interception of communications or monitoring of bank accounts. It 
would also include evidence that — although already existing — is not directly 
available without further investigation or examination, such as analyses of existing 
objects documents or data or obtaining bodily material, such as DNA samples or 
fingerprints. The present consultation is aimed at confirming the validity of this 
approach.” 

2.6 In addition, the Commission will examine: 

— whether specific rules for particular kinds of evidence should be included in the 
instrument, such as interception of telecommunications or hearings by video 
conference; 

— whether the typical characteristics of mutual recognition instruments (such as the use 
of orders instead of requests for assistance, standard forms for issuing the order, fixed 
deadlines for executing the order and direct contact between the competent authorities) 
should be applied to all types of evidence. For example, it may not be appropriate to 
introduce standard forms for hearing of witnesses or fixed deadlines for setting up a 
joint investigation team; and  

— whether it would be appropriate to supplement any existing or future instrument with 
non-legislative measures. This could include initiatives aimed at raising awareness of 
the instrument(s) among practitioners, such as drafting guidelines or providing 
training to practitioners on their application. This could also include initiatives aimed 
at ensuring that the instrument is implemented correctly, such as the setting up of 
monitoring and evaluation systems. 

2.7 Under the heading of “Admissibility of evidence”, the Commission comments that the 
existing instruments on obtaining evidence in criminal matters already contain rules aimed 
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at ensuring the admissibility of evidence obtained in another Member State, i.e. to avoid 
evidence being considered inadmissible or of a reduced probative value in the criminal 
proceedings in one Member State because of the manner in which it has been gathered in 
another Member State. “However, these rules only approach the issue of admissibility of 
evidence in an indirect manner as they do not set any common standards for gathering 
evidence. There is therefore a risk that the existing rules on obtaining evidence in criminal 
matters will only function effectively between Member States with similar national 
standards for gathering evidence.” 

2.8 As set out in the Communication An area of freedom, security and justice serving the 
citizen, “the best solution to this problem would seem to lie in the adoption of common 
standards for gathering evidence in criminal matters. The present consultation is also 
aimed at confirming the validity of this approach.” This would include consideration of 
whether it would be best to adopt general standards applying to all types of evidence or to 
adopt more specific standards accommodated to the different types of evidence. Given the 
characteristics of the different types of evidence, the former approach would be limited to 
agreeing on general principles while the latter approach would allow for more specific 
approximation rules. 

2.9 Finally, under the heading of “Questions to Member States and all concerned 
stakeholders”, the Commission sets out the following questions to be answered by 22 
January 2010: 

“Obtaining evidence 

1. Would you in principle welcome a replacement of the existing legal regime on 
obtaining evidence in criminal matters by a single instrument based on the principle 
of mutual recognition covering all types of evidence, including evidence that does 
not already exist or is not directly available without further investigation or 
examination? Why? 

2. In your opinion, would it be necessary to include specific rules for some types of 
evidence in the instrument? If so, which? Why? 

3. In your opinion, would it be inappropriate to apply the characteristics of mutual 
recognition instruments to all types of evidence, including evidence that does not 
already exist or is not directly available without further investigation or examination? 
If so, which types of evidence would deserve a specific treatment? Why? 

4. In your opinion, would it be useful to supplement the instrument with non-
legislative measures? If so, which? Why? 

5. In your opinion, are there any other issues which should be addressed? If so, 
which? Why? 

Admissibility of evidence 

6. Would you in principle welcome the introduction of common standards for 
gathering evidence? Why? 
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7. Would you prefer to adopt general standards applying to all types of evidence or to 
adopt more specific standards accommodated to the different types of evidence? 
Why? 

8. If common standards should be adopted, which would you envisage? Why? 

9. In your opinion, are there any other issues which should be addressed? If so, 
which? Why?” 

The Government’s view 

2.10 In a brief Explanatory Memorandum of 2 December, the Parliamentary Under-
Secretary of State at the Home Office (Lord West) states that he is cautious about the case 
for introducing common standards for the collection of evidence because of the difference 
between the common and civil law systems in the EU. But all the proposals will be carefully 
considered, and the UK’s response will be shared with Parliament. 

2.11 He also states that it is unclear what the policy implications of the issue of the Green 
Paper will be at this stage. A consequence of the consultation could be that the 
Commission brings forward legislation for a new MLA instrument, in which case the 
Government believes it would be inclined to do so early next year. If so, the instrument 
would be one of the first instruments to be negotiated under the new procedures 
introduced by the Lisbon Treaty. This would require a decision on the UK opt-in. If the 
UK does wish to opt-in to the measure the Minister thinks that the Government has a 
better chance of achieving a satisfactory outcome should it be involved in negotiations.  

2.12 The Minister states that the Home Office has invited responses to the Green Paper 
from the following organisations: Foreign and Commonwealth Office, Scottish Executive, 
the Crown Office, Crown Prosecution Service, Ministry of Justice, Her Majesty’s Revenue 
and Customs, Revenue and Customs Prosecution Office, Serious Fraud Office, Public 
Prosecution Service Northern Ireland, the Northern Ireland Office, the Government of 
Gibraltar, law enforcement agencies, relevant law societies, Justice, Liberty, the Criminal 
Bar Association and any other relevant organisations.  

Our assessment 

2.13 The proposals in the Green Paper are premised on assertions that cooperation 
between Member States in MLA under the existing instruments is not working well; not on 
evidence. Hence the language used is couched throughout in tentative terms. It is far from 
clear, for example, why the coexistence of the principles of mutual legal assistance and 
mutual recognition “may hinder effective cross-border cooperation”, or why the current 
procedures for the admissibility of evidence obtained through MLA can be described as 
“indirect” because they do not set common standards for gathering evidence”. Under 
current procedures, evidence obtained by MLA is directly admissible if lawfully obtained in 
the assisting EU country, and this includes evidence of telephone intercepts. 

2.14 The Commission’s proposals, if implemented, will reach far into the practices and 
procedures of domestic criminal law — at the least they should be accompanied by the 
evidence we are often told is an inherent part of “better regulation” in the EU. 
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Conclusion 

2.15 We thank the Minister for his Explanatory Memorandum and look forward to 
receiving the UK’s response to the Green Paper at the earliest opportunity. We are 
particularly interested in knowing how the enforcement agencies involved in MLA 
requests respond to the questions listed above. 

2.16 The proposals touch on areas of national criminal procedure of such importance 
that we recommend that the Green Paper be debated in European Committee, once the 
Government’s response has been submitted and made available to the House. We 
suggest the debate focus on: 

— whether there is evidence justifying the Commission’s proposed reforms; 

— the response of the enforcement agencies; and 

— what effect the Government think the proposed reforms would have on national 
criminal procedures. 

 
 
 

3  Value added tax on postal services 

(25812) 
11338/04 
COM(04) 468 

Amended Draft Council Directive amending Directive 77/388/EEC 
as regards value added tax on services provided in the postal 
sector 

 
Legal base Article 93 EC; consultation; unanimity 
Department HM Treasury 
Basis of consideration Minister’s letter of 14 December 2009 
Previous Committee Report HC 42–xxx (2003–04), chapter 2 (9 September 2004) 

and HC 34–xl (2005–06), chapter 6 (1 November 
2006) 

To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Not cleared, further information awaited 

Background 

3.1 The VAT Directive provides that supplies made by “public postal services” are exempt 
from value added tax (VAT), as are supplies of postage stamps sold at face value for use for 
postal services. The present VAT rules mean that the postal services of the Royal Mail, as 
the public postal service provider, are exempt (except for post to or from destinations 
outside the Community, which is zero-rated). VAT is chargeable on services provided by 
other postal operators. 
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3.2 In May 2003 the Commission presented a draft Directive to amend the VAT Directive 
as it relates to postal services. In July 2004 the Commission presented this amended draft 
Directive, taking into account four, out of 12, amendments proposed by the European 
Parliament. The amended draft Directive would: 

• remove the VAT exemption for public postal services and postage stamps; 

• allow an optional reduced rate, of not less than 5%, of VAT for postal services 
(excluding express services) relating to addressed letters and packets no heavier 
than ten kilograms. This would let Member States, if they so choose, mitigate the 
impact on prices of removing the existing exemption; 

• amend place of supply and VAT liability rules for postal services (excluding express 
services) relating to addressed letters and packages no heavier than ten kilograms 
and destined for countries outside the Community. Ten kilograms was suggested 
as a natural weight borderline which was already established within the postal 
sector in connection with Member States’ responsibilities to ensure the provision of 
a universal postal service; 

• allow Member States to have a special tax accounting scheme for postal operators. 
Such schemes would address potential control and accounting difficulties for postal 
operators providing, under the Commission’s proposal, a combination of services 
subject to standard, reduced and zero VAT rates; 

• provide for taxation of terminal dues — that is, payments received by postal 
operators, as sub-contractors, for delivery of items received from a postal operator 
outside the Member State concerned; and 

• require Member States to implement any new Directive by 1 January 2007 — the 
(extended) deadline was to recognise that postal operators would need time to 
adapt their systems to enable them to implement any VAT changes. 

3.3 In September 2004 the previous Committee cleared the original proposal, since it had 
been overtaken, but did not clear the amended draft Directive. In keeping the proposal 
under scrutiny it noted that the Government had told it that: 

“The amendments to the proposal do not alter the fact that the Commission 
proposal would impose VAT on postal services. The Government is opposed to VAT 
on stamps, and will continue to make this clear in negotiations on the proposal.” and 
that: 

“The Government will continue to maintain its present regular, flexible and open-
ended dialogue with affected parties, including postal operators, customers and the 
postal regulator.”  

The Committee said that the proposal would stay under scrutiny pending receipt of 
information on: 

• developments in any negotiations that might take place; and 

• the outcome of any continuing or formal consultations. 
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3.4 In November 2006 we heard that: 

• although there had been working group discussions of the proposal in 2004, there 
had been no agreement among Member States, there had been no move by 
successive Presidencies to continue discussions since that time and there was no 
indication that holders of Presidencies up until June 2007 intended to find time for 
discussions; 

• the Commission had recently written separately to the UK, Sweden and Germany 
about the scope of the present mandatory exemption for supplies made by the 
public postal services, in particular the exemption for services other than those 
necessary for the discharge of the universal service obligation, or where special 
terms and conditions were offered to customers; 

• the Government was confident that its current application of exemption to all 
postal services provided by the public postal service was correct in law and had 
replied to the Commission to this effect; 

• there had been a request for a judicial review by a domestic mail operator in 
relation to a number of VAT issues, including the scope of the exemption and the 
Government had yet to receive a date on when this application would be heard; 
and 

• the Government continued to be opposed to VAT on stamps — and therefore to 
the Commission proposal as redrafted, and remained in regular contact with 
interested parties, including postal operators and the postal regulator about 
interaction between VAT rules, development of competition and continued 
delivery of the universal postal service. 

We noted that, despite the lack of progress on the amended draft Directive, the 
Commission had not withdrawn the proposal, said that the document would therefore 
remain under scrutiny and asked to be kept updated as to developments on the draft 
Directive and also, in so far as they relate to the Commission proposal, on the 
Commission’s enquiry about the scope of the present exemption and on the judicial review 
requested on VAT issues.3 

The Minister’s letter 

3.5 The Financial Secretary to the Treasury (Mr Stephen Timms) writes now to report that, 
as a result of recent European Court of Justice case law, the amended draft Directive 
received renewed interest under the Swedish Presidency, having last been discussed by 
officials in July 2004. The Minister continues that:  

• in April 2009 the European Court of Justice decision in the matter of TNT Post 
(UK) Ltd, C-357/074 confirmed that VAT exemption applied to the universal 

 
3 See headnote. 

4 See http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62007J0357:EN:HTML.  
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postal service provided by Royal Mail, even though services being provided by 
other operators are subject to VAT; 

• the Court also confirmed that VAT exemption does not extend to supplies of 
services for which terms have been individually negotiated; 

• the decision caused a few Member States, including Sweden, which tax such postal 
services, difficulties; 

• it also meant that some postal services supplied by Royal Mail, which have, in the 
past, been treated as exempt will become liable to VAT; 

• to address this HM Revenue and Customs will implement some changes to 
domestic VAT legislation, as described in Business Brief 64/09;5 

• the Swedish Presidency scheduled a discussion on the amended draft Directive by 
officials in July 2009, but failed to persuade the majority of Member States that the 
proposal warranted further discussion; 

• it therefore took the matter to an ECOFIN Council meeting on 2 December 2009, 
when Ministers agreed to ask officials to examine the interaction between the VAT 
Directive and the Postal Liberalisation Directive and to report back no later than 
December 2010; 

• the extent to which the proposal will be discussed over the course of 2010 is 
unclear; and 

• any change would have to be agreed unanimously, many Member States, including 
the UK, strongly object to VAT on public postal services and, importantly, the two 
Presidencies in waiting, Spain and Belgium, have not indicated that this is a priority 
for them.  

Conclusion 

3.6 We are grateful to the Minister for his account of where matters stand on this 
proposal. We note that there seems little prospect that the issue will be carried forward 
soon, which, given the unacceptability of the core of the proposal, is no bad thing. 
However, the document remains under scrutiny and we would welcome a further 
report from the Government, if there is any change or development in relation to 
consideration of the proposal.  

3.7 In view of the potential implications for Royal Mail we particularly draw the 
attention of the Business, Innovation and Skills Committee to where matters stand on 
this proposal. 

 
 
 

 
5 See http://www.hmrc.gov.uk/briefs/vat/brief6409.htm.  
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4  Value added taxation 

(30885) 
12886/09 
COM(09) 427 

Draft Council Regulation on administrative cooperation and 
combating fraud in the field of value added tax (Recast) 

 
Legal base Article 93 EC; consultation; unanimity 
Department HM Treasury 
Basis of consideration Minister’s letter of 14 December 2009 
Previous Committee Report HC 19–xxvii (2008–09), chapter 9 (14 October 2009) 
To be discussed in Council Not known 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information awaited 

Background 

4.1 The main instrument governing the exchange of information and assistance in VAT 
matters is the Administrative Cooperation Regulation (Council Regulation (EC) No 
1798/2003). This has been amended on a number of occasions, most recently in late 2008. 
The Regulation is therefore in need of consolidation.  

4.2 This draft Regulation is to recast (consolidate and amend) the existing Administrative 
Cooperation Regulation. The proposal sets out the Commission’s aim of providing 
Member States with the means for efficient and well organised administrative cooperation 
procedures on VAT issues to combat cross-border VAT fraud more effectively and for 
better collection of VAT in cases where the place of taxation is different from the place of 
establishment of the supplier. 

4.3 The draft Regulation would recast the present Regulation to take into account changes 
that have already been agreed in other instruments, align, reorder and harmonise existing 
legal text, introduce new measures and extend the role of the existing comitology6 
committee (the Standing Committee on Administrative Cooperation) to some of the new 
elements. The key measures include: 

• common minimum standards for Member States when registering and 
deregistering traders for VAT; 

• giving authorised personnel in other Member States automatic access to certain 
data on VAT registered businesses held by a Member State; 

 
6 Comitology is the system of committees which oversees the exercise by the Commission of powers delegated to it by 

the Council and the European Parliament. Comitology committees are made up of representatives of the Member 
States and chaired by the Commission. There are three types of procedure (advisory, management and regulatory), 
an important difference between which is the degree of involvement and power of Member States’ representatives. 
So-called “Regulatory with Scrutiny”, introduced in July 2006, gives a scrutiny role to the European Parliament in 
most applications of comitology. 
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• allowing authorised tax authority personnel access to another Member State’s 
summary intra-Community trading information and certain other data; 

• Eurofisc — the main function of which will be to provide a fast-track network for 
exchanging specified data between Member States and to provide an early warning 
system of possible fraud; and 

• an enhanced VAT number verification system to help businesses verify their 
Community customer’s details. 

Other changes include:  

• establishing the principle that Member States are collectively responsible for 
helping each other to secure their VAT revenues; 

• a requirement that tax authorities provide each other with feedback on the value of 
the information which they exchange; 

• clarification of existing legislation to facilitate greater use of cooperation tools and 
to remove inconsistencies of interpretation. 

4.4 When we considered the proposal, in October 2009, we heard that fighting VAT fraud 
remained a priority for the Government and that it therefore welcomed the Commission’s 
proposal, supported many of the measures in it but had some reservations, which it would 
need to address during negotiations. We commented that cooperation between Member 
States to counter VAT fraud was clearly important, and rationalising and improving 
legislation facilitating that cooperation would be welcome. However, we noted the 
Government’s reservations about the detail of the draft Regulation. So before considering 
that document further we asked to hear about developments on these points in the 
negotiations and to see, if the need for one emerged, any Impact Assessment.7 

The Minister’s letter  

4.5 The Financial Secretary to the Treasury (Mr Stephen Timms) writes now to tell us that: 

• only two working group meetings on this matter have been held under the Swedish 
Presidency and so there has been only limited discussion of the proposal; 

• so the Government has had little opportunity to explore the proposal with other 
Member States and test its interpretations of the original text; 

• nevertheless it is aware from those discussions that there is a wide spectrum of 
views on the proposal; 

• more specifically other Member States share its concerns with regard to common 
minimum standards and about the role played by comitology more widely; and 

• the Government anticipates that the Spanish Presidency will see this matter as a 
priority and that more substantive discussions will take place early in 2010.  

 
7 See headnote. 
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Conclusion 

4.6 We are grateful to the Minister for keeping us informed in relation to this draft 
Regulation. We look forward to hearing in due course about more substantive 
discussion. Meanwhile the document remains under scrutiny. 

 
 
 

5  Compensation for victims of crime 

(30567) 
9062/09 
COM(09) 170 
 
+ ADD 1 

Commission Report on the application of Council Directive 
2004/80/EC relating to compensation to crime victims 
 
 
Commission Staff Working Document: accompanying document to 
the Report on the application of Council Directive 2004/80/EC 
relating to compensation to crime victims 

 
Legal base — 
Department Justice 
Basis of consideration Minister’s letter of 14 December 2009 
Previous Committee Report HC 19–xxii (2008–09), chapter 5 (1 July 2009) 
To be discussed in Council Not planned 
Committee’s assessment Politically important 
Committee’s decision Not cleared; further information requested 

Background 

5.1 Article 19 of Directive 2004/80/EC on compensation to crime victims requires the 
Commission to present to the European Parliament, the Council and the European 
Economic and Social Committee a report on the application of the Directive by 1 January 
2009. 

5.2 The purpose of the Directive is to set up a system for cooperation to facilitate cross-
border access to compensation for victims of crime. The system operates on the basis of 
existing national schemes for compensation for victims of crime that has been committed 
in the respective territories of the Member States. The Directive provides that, where a 
“violent intentional crime” has been committed in a Member State other than the Member 
State where the victim is resident, the victim has the right to submit an application for 
compensation to the relevant authority in the Member State where he or she is resident. 
This application is then transmitted to the relevant authority in the Member State in which 
the crime was committed. It is this latter authority which retains the responsibility for 
paying compensation under its national procedures. 

5.3 In preparation of the report the Commission requested an external study to review the 
application of the Directive. The main objective of the study was to assess the current stage 
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of implementation of the Directive in all Member States. Central Contact Points appointed 
by Member States also discussed the application of the Directive in a meeting in October 
2008, which was organised within the framework of the European Judicial Network (EJN). 

5.4 The Commission’s report, based on the study, concluded that despite insufficient data 
there appeared to be a substantial degree of compliance with the Directive across Member 
States. However, it also found that claimants were much less positive than authorities were 
about the process of applying for compensation. Many found that the process of applying 
was complicated and time-consuming, and that language barriers constituted a major 
obstacle.  

5.5 To improve the functioning of the Directive the Commission’s report recommended 
that Member States: 

• seek to collect data on the application of the Directive in order to be able to better 
assess the effectiveness of the process; 

• ensure — as far as possible — that more information on the Directive and on 
national compensation schemes is provided to citizens since too few potential 
claimants seem to be aware of their rights; 

• ensure that the language requirements of the Directive are respected in order to 
ensure the most efficient processes for claimants; 

• ensure clarity and transparency in key elements of national compensation schemes, 
particularly which offences are included in the schemes and which injuries are 
covered by them. 

5.6 The Commission concluded that the implementation of the Directive could be 
improved on the basis of the current provisions and therefore did not propose 
amendments to the Directive itself. But it stated that it “will use its powers under the Treaty 
to urge the Member States to complete the possible deficient measures” — in other words 
bring infringement proceedings if necessary. 

Previous consideration 

5.7 We first considered the Commission report on 1st July 2009,8 when we:  

— noted that that the Explanatory Memorandum of 13 May 2009 signed by the 
Parliamentary Under-Secretary of State at the Ministry of Justice (Lord Bach) stated 
that the external study had concluded that the UK was not fully compliant with 
Directive 2004/80/EC on compensation to crime victims; 

— noted that that Minister considered that the UK was fully compliant but that the study’s 
conclusion was based on a number of inaccuracies, which the Criminal Injuries 
Compensation Authority (CICA), the competent authority, had reported to the 
Commission; 

 
8 See headnote. 
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— asked for sight of the external study on the implementation of the Directive; and 

— asked to be informed of the Commission’s response to CICA’s letter, and whether the 
Commission decided as a consequence to reassess the conclusion in the study 
concerning the UK. 

Minister’s letter of 14 December 

5.8 The Minister’s letter encloses a copy of the external study. He informs us that: 

— in September 2008 CICA highlighted several inaccuracies in the study directly to the 
authors and also at the meeting of EJN in Brussels in October 2008, where it became 
clear that a number of other Member States also had similar concerns; 

— in response to a request from the Commission, CICA set out its comments in writing to 
the Commission on 27 October 2008; 

— in March 2009, CICA asked for confirmation of when the study was due to be 
published and was told that it had been published electronically on the EJN website at 
the end of January / beginning of February 2009. Unfortunately not all the errors were 
corrected. 

5.9 The Minister comments that this was particularly disappointing given that the study 
explicitly stated that “we would expect Member States misrepresented by the following 
table to come forward to correct it as soon as it is published”. CICA made representations 
as soon as it became aware of the publication, in the expectation that changes would be 
made.  

5.10 He reports that the Commission has since acknowledged that there were inaccuracies 
in the study regarding the UK but has said that because its contract with the authors had 
expired, it was not in a position to change the study. However, the Commission made it 
clear to the Minister that the study was only one factor in its evaluation of the Directive and 
that it is only its report of 20 April 2009 that presents the Commission’s views and 
conclusions. The Minister added that the Commission has emphasised that there is no 
criticism of the United Kingdom in its report. It said that if it considered that the UK was 
not compliant with the Directive it would have initiated infraction proceedings. The fact 
that it has not, the Minister concludes, is a clear indication of its views. 

Conclusion 

5.11 We thank the Minister for his letter of 14 December enclosing a copy of the 
external study requested by the Commission, but regret the delay taken in providing us 
with a reply and a copy of the study (our Report was published on 1 July 2009). 

5.12 We note the Minister’s disappointment that the inaccuracies about the UK’s 
compliance with Directive 2004/80/EC on compensation to crime victims in the 
external study were not corrected before it was published. This was because the 
Commission’s contract with the authors of the study had expired, the study having 
been published electronically without the knowledge of the Criminal Injuries 
Compensation Authority, and without its corrections being taken into account. 
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5.13 We find this set of circumstances not only disappointing, but troubling as well. 
Notwithstanding the absence of criticism in the Commission’s report, this is a study 
which, through publication, could have had an impact on the international reputation 
of the UK for compliance with legal obligations. 

5.14 We are not content to clear the Commission’s report at this stage. Instead we ask 
the Minister to write to explain: 

— how it was that CICA’s comments were not incorporated, when they were sent to 
the Commission over two months before the publication of the study; 

— what follow-up he proposes to take with the relevant Directorate-General of the 
Commission to ensure that this will not happen again; and 

— why the UK competent authorities were not aware until they were informed some 
months later that the study had been published on the European Judicial Network 
(EJN) website, when UK competent authorities participate in the EJN and no doubt 
access its website. 

 
 
 

6  Protecting information networks from cyber attacks 

(30528) 
8375/09 
+ ADDs 1–4 
COM(09) 149 

Commission Communication: Protecting Europe from large scale 
cyber-attacks and disruptions: enhancing preparedness, security and 
resilience 

 
Legal base — 
Department Business Innovation and Skills 
Basis of consideration Minister’s letter of 21 December 2009 
Previous Committee Report HC 19–xxi (2008–09), chapter 1 (24 June 2009) and 

HC 19–xvi (2008–09), chapter 2 (6 May 2009); also see 
(27570) 10248/06: HC 34–xxxv (2005–06), chapter 8 
(13 July 2006). Also see (29300) 16840/07: HC 16–xxiii 
(2007–08), chapter 12 (4 June 2008); and (27466) 
8841/08: HC 41–xxi (2006–07), chapter 15 (9 May 
2007) 

To be discussed in Council To be determined  
Committee’s assessment Politically important  
Committee’s decision Not cleared; further information requested  
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Background 

6.1 As the Commission notes, Information and Communication Technologies (ICTs) are 
increasingly intertwined in our daily activities, with some of these ICT systems, services, 
networks and infrastructures (in short, ICT infrastructures) forming a vital part of 
European economy and society, either providing essential goods and services or 
constituting the underpinning platform of other critical infrastructures, and being 
“typically regarded as critical information infrastructures (CIIs) as their disruption or 
destruction would have a serious impact on vital societal functions.” The Commission 
gives as recent examples the large-scale cyber-attacks targeting Estonia in 2007 and the 
breaks of transcontinental cables in 2008. 

6.2 The Commission recalls its “strategy for a secure information society”, which was 
adopted in 2006,9 where it says “ownership and implementation by stakeholders appears 
insufficient”.  

6.3 The Commission refers to the place in this strategy of the European Network and 
Information Security Agency (ENISA),10 established in 2004 to “contribute to the goals of 
ensuring a high and effective level of NIS within the Community and developing a culture 
of NIS for the benefit of EU citizens, consumers, enterprises and administrations” — a 
mandate extended “à l’identique” until March 2012, but subject to “further discussion on 
the future of ENISA and on the general direction of the European efforts towards an 
increased network and information security”, as a result of which the Commission 
launched last November an online public consultation,11 the analysis of which will be made 
available shortly.  

6.4 Other elements in the Policy Context to which the Commission refers are: 

— the European Programme for Critical Infrastructure Protection (EPCIP)12 and the 
Directive13 on the identification and designation of European Critical Infrastructures,14 
which identifies the ICT sector as a future priority sector, and the Critical Infrastructure 
Warning Information Network (CIWIN);15 

— the Commission proposal to reform the Regulatory Framework for electronic 
communications networks and services,16 and particularly the provisions to strengthen 
operators’ obligations to ensure that appropriate measures are taken to meet identified 
risks, guarantee the continuity of supply of services and notify security breaches,17 

 
9 Which the Committee reported to the House on 18 July 2006: see (27570) 10248/06: HC 34–xxxv (2005–06), chapter 8 

(13 July 2006). 

10 According to its website, ENISA “was set up to enhance the capability of the European Union, the EU Member States 
and the business community to prevent, address and respond to network and information security problems. In 
order to achieve this goal, ENISA is a Centre of Expertise in Network and Information Security and is stimulating the 
cooperation between the public and private sectors.” See http://www.enisa.europa.eu/index.htm for full 
information on ENISA. 

11 http://ec.europa.eu/information_society/newsroom/cf/itemlongdetail.cfm?item_id=4464.  
12 COM(2006) 786.  

13 2008/114/EC. 

14 http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/gena/104617.pdf.  

15 COM(O8) 676. 

16 COM(07) 697, COM(07) 698, COM(07) 699. 

17 Art. 13 Framework Directive. 
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which the Commission says is “conducive to the general objective of enhancing the 
security and resilience of CIIs”, and which the European Parliament and the Council 
“broadly support”; 

— complementarity with existing and prospective measures in the area of police and 
judicial cooperation to prevent, fight and prosecute criminal and terrorist activities 
targeting ICT infrastructures, as envisaged inter alia by the Council Framework 
Decision on attacks against information systems18 and its planned update;19 

— NATO activities on common policy on cyber defence, i.e. the Cyber Defence 
Management Authority and the Cooperative Cyber Defence Centre of Excellence; 

—  the G8 principles on CIIP15;20  

— the UN General Assembly Resolution 58/199: Creation of a global culture of 
cybersecurity; and  

— the protection of critical information infrastructures and the recent OECD 
Recommendation on the Protection of Critical Information Infrastructures. 

The Commission Communication  

6.5 The Communication (which is summarised in greater detail in our Report of 6 May 
2009)21 develops the case for enhancing resilience within CII infrastructure within Member 
States as well as across the EU, and developing a European capacity to counter cyber attack. 
The Commission says “a multi-stakeholder, multi-level approach is essential, taking place 
at the European level while fully respecting and complementing national responsibilities.” 
This would require strengthening the existing instruments for cooperation, including 
ENISA, and, if necessary, creating new tools. 

6.6 The intention is to promote an integrated European approach to cyber security issues 
by focusing on the need for a more coherent approach to the protection and resilience of 
CII. The disparity in Member States’ capacity is important because of the pan-national and 
cross border nature in which CII and the internet functions. Because the sector is extremely 
competitive and has a large number of players operating and using national, European and 
global infrastructure, the Commission is advocating “Public Private Partnerships” in 
individual Member States, as well as a “Europe-wide multi stakeholder governance 
framework”, to foster EU level cooperation between public and private sectors. With this in 
mind, the Commission proposes five areas of work: 

— Preparedness and Prevention: to ensure preparedness at all levels (through closer 
cooperation);  

— Detection and Response: to provide adequate early warning mechanisms; 

 
18 2005/222/JHA. 

19 COM(08) 712. 

20 http://www.usdoj.gov/criminal/cybercrime/g82004/G8_CIIP_Principles.pdf. 

21 HC 19–xvi (2009–09), chapter 2 (6 May 2009); see headnote. 
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— Mitigation and Recovery: to reinforce EU defence mechanisms for CII (through 
Member State and pan-EU exercises); 

— International cooperation: to promote EU priorities internationally (through further 
debate and the development of a European roadmap on principles and guidelines for 
resilience and stability, and on international cooperation and engagement); 

— Criteria for the ICT sector: to support the implementation of the Directive on the 
Identification and Designation of European Critical Infrastructure. 

6.7 Under these headings, ten actions are proposed, each with a target date for completion 
(also set out in detail in our earlier Report). The Commission says that the success of these 
actions depends on building upon and benefiting public and private activities and on the 
commitment and full participation of Member States, European Institutions and 
stakeholders. To this end, a Ministerial Conference was to take place on 27–28 April 2009 
to discuss the proposed initiatives with Member States and to mark their commitment to 
the debate on a modernised and reinforced NIS policy in Europe; and the Commission 
would initiate a stock-taking exercise toward the end of 2010, in order to evaluate the first 
phase of actions and to identify and propose further measures, as appropriate. 

6.8 In his Explanatory Memorandum of 28 April, the then Minister for Communications, 
Technology and Broadcasting at the Department for Business, Enterprise and Regulatory 
Reform (Lord Carter of Barnes) noted that the elements of this Action Plan were 
“aspirational and not binding”. The UK had been involved in helping develop critical 
information infrastructure protection policy at a European level for some time, and 
supported the drive from the Commission to achieve higher levels of resilient information 
infrastructure. He also approved of the indications of the importance that the Commission 
attached to working with industry and taking a risk-based approach to work in this area — 
“an approach which HMG strongly supports and promotes as the most effective way to 
enhance resilience and increase CII”.  

6.9 The UK, the then Minister said, was “generally ahead of the game in addressing critical 
information infrastructure protection and resilience to ensure availability of 
communications, and the overarching objectives of this Communication are part of core 
infrastructure resilience policy.” This had been achieved through — amongst other things 
— “continued close working with industry and across Government, through the Electronic 
Communications Resilience and Response Group (EC-RRG), security advice given by the 
Centre for the Protection of National Infrastructure (CPNI), as well as resilience 
requirements on key telecoms providers under the Civil Contingencies Act 2003”. In 
addition, “BERR and OGDs continue to work with industry to ensure that security and 
preparedness measures such as emergency response and protective security plans are in 
place; these are tested on a regular basis [and] the Cabinet Office has been leading work on 
a Cyber Security Strategy since September 2008.” 

6.10 All this said, the then Minister had some concerns about the Communication: 

— in some cases the evidence base was relatively weak, and on occasion supported analysis 
which could be considered alarmist (though, he said, this should not detract from the 
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need for further work at individual Member State level to enhance CII as well as further 
useful coordinating work at EU level); 

— the current timetable was “highly aspirational”, and unlikely to be achievable across the 
EU — especially where emergency response exercises were concerned , where 

— experience had demonstrated that this is an area of work where preparedness needs to 
be built up in individual Member States before becoming effective at an EU level. 

— the Communication seemed “to have adopted a relatively narrow view with regard to 
the resilience and stability solely of internet components — by apparently aiming to 
identify these globally; he was waiting to see how the Commission was aiming to 
achieve this without any kind of EU-wide consensus in the arena of Internet security; 
there was also no indication of where such a debate would take place;  

— he believed the Commission’s the long-term strategy was “to develop these areas of 
work into legal minimum levels and standards of resilience, preparedness and security”, 
but there no timetable or detail was yet set out for this. 

Our assessment 

6.11 We found it odd that the Minister made no mention of the April 2009 Ministerial 
conference or of the 2010 stock-take, the Commission having made it clear that at this 
point it expected to propose further measures. In the first instance, we asked the Minister 
to write to us with his assessment of the conference and its outcomes. 

6.12 We also asked the Minister to elaborate more fully on those aspects of the 
Communication (which he summed up very briefly in his Explanatory Memorandum) that 
he regarded as based on relatively weak evidence or alarmist analysis. As he said, 
preparedness undoubtedly needed to be built up in individual Member States before 
becoming effective at an EU level. But the case for developing a capacity for Member States 
to work together effectively seemed to us to be self-evident. No doubt the Commission’s 
timetable was unrealistic; time would tell: but, in saying that he supported “the drive from 
the Commission to achieve higher levels of resilient information infrastructure”, the 
Minister did not make clear whether his concern was over only the level of ambition of the 
Commission’s timetable, or over the Commission’s proposals for a greater role for the 
Commission in general and ENISA in particular. Nor, in saying what he thought the 
Commission’s long-term strategy was, did the Minister say what he thought about it. So we 
asked him to explain his views more fully about the best way ahead. 

6.13 We also found it odd that the Minister made no mention of ENISA at all, given that it 
was the subject of prolonged discussion with his Department in 2007–08.22 That discussion 
was about the proposal to which the Commission itself referred, i.e., the extension of its 
mandate until 2012. This was contentious because the independent evaluation in 2006 
required by its statutes had revealed an unhappy state of affairs, at the heart of which was 
the Commission’s rejection of the review’s most important finding — that the decision, left 
to the Greek government during its then-Presidency, to locate ENISA on Crete, should be 

 
22 See headnote; HC 16–xxiii (2007–08), chapter 12 (4 June 2008). 
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revisited. The Government of Greece maintained that the case against Crete was not 
soundly based and, at that time, was said to be “working hard to address the most obvious 
problems”. A year on, the Commission was now proposing an expanded role for it in 
developing a pan-European framework without, so far as we are aware, any indication that 
the agency is any more effective at doing its present job than it was when the critical review 
was produced. We therefore asked the Minister to bring us up to date on what had been 
done and to let us know if he considered that ENISA was up to the task that the 
Commission had in mind for it. 

6.14 The Minister also suggested that he was unhappy with the Commission’s thoughts on 
this aspect of Internet governance (c.f. paragraph 6.10 above), which he said was “without 
any kind of EU-wide consensus in the arena of Internet security”. In 2006–2007, we 
considered an earlier Commission Communication on Internet governance, which sought 
to assess the results of the second World Summit on the Information Society (which was 
held in Tunis in November 2005).23 It was designed to reach conclusions on the two 
unresolved issues — financial mechanisms and Internet governance. The latter was 
resolved via the creation of an Internet Governance Forum (IGF) as a new forum for 
multi-stakeholder policy dialogue. Last November, the Minister’s colleague, Baroness 
Vadera, told us that the UK, the EU and the US were all of one mind on “ensuring this 
multi-stakeholder process is a success”, and that security was likely to be one of the main 
issues to be addressed at the third IGF Forum, to be held in Hyderabad on 1–5 December 
2008 — which she described as “global dialogue on Internet governance and the future 
direction of the IGF at this crucial mid-way point in its 5-year life span”. There was, 
however, no mention of the IGF by either the Commission or the Minister. We therefore 
asked the Minister to explain more fully what he found wrong with the Commission 
approach, and why there was no mention of what otherwise seemed to be a key component 
in developing an effective international response to the threat in question. 

6.15 In the meantime, we retained the document under scrutiny.  

The then Minister’s letter of 11 June 2009 

6.16 The then Minister’s very comprehensive letter covered the following areas: 

Ministerial conference 

Discussion at the April 2009 Tallinn Ministerial Conference had centred on the aims 
outlined in the Commission Communication. The then Commissioner, Viviane Reding, 
had spoken forcefully in support of the Commission’s work in this area and emphasised its 
importance. The Communication had received support from Member States, and the 
general consensus was that the future focus should be on identifying what the main 
priorities should be and how these can be delivered. The main outcomes indicated that 
action was required and that the main need was to focus on enhancing coordination and 
cooperation amongst Member States and with industry to deliver enhanced infrastructure 
protection:  

 
23 See headnote; (27466) 8841/08: HC 41–xxi (2006–07), chapter 15 (9 May 2007). 
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• a clear and coherent strategy for the coming years, based first and foremost on 
strong coordination and cooperation among Member States, the private sector and 
all concerned stakeholders;  

• action to enhance preparedness, security and resilience of Critical Information 
Infrastructure across the EU should be accompanied by a thorough discussion on 
the future of EU policy towards Network and Information Security;  

• each Member State should act domestically to enhance the protection of its own 
Critical Information Infrastructures as a necessary building block towards an 
enhanced EU preparedness; 

• a joint EU exercise on Critical Information Infrastructure Protection should be 
organised and staged by 2010 (in line with the Commission’s action plan); 

• ENISA (European Network and Information Security Agency) had the potential to 
be a valuable instrument for bolstering EU-wide cooperative efforts in this field. 
However, the new and long lasting challenges ahead require a thorough rethinking 
and reformulation of the Agency’s mandate in order to better focus on EU 
priorities and needs; 

• dialogue between public authorities and the private sector should be stimulated to 
ensure responsibilities of Member States to protect their citizens as well as the 
practical constraints faced by businesses are well understood; 

• public and private sectors should be engaged at the EU level in developing an 
appropriate policy, economic framework and the incentives to support the uptake 
of security and resilience measures;  

• an instrument serving to facilitate information sharing and dissemination of good 
practice between Member States would help to maximise the overall capability and 
level of expertise across the EU; 

• arrangements such as Public-Private Partnerships or a Forum of Member States 
were essential to ensure that understanding and information exchange is followed 
by concrete action at the strategic and tactical levels. 

The then Minister described these outcomes as “clearly a solid base from which to enhance 
network resilience and preparedness” and as largely supporting the aims of the 
Communication; not all of the elements of the Communication were accepted without 
question — particularly in relation to the reality of the timetable, where the meeting 
concluded that the varying levels of preparedness and security across Member States 
needed to address by helping them build up resilience. He regarded as “very positive that 
the Commission continues to focus on engaging both the public and private sectors”, 
which he regarded as “a good basis for the next stage of policy development in prioritising 
the areas it believes are key to the broader objective of strengthening information systems 
in the EU” and which would be taken as a discussion point at the 11 June 2009 Telecoms 
Council. 
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The evidence base of the Communication and the Commission’s approach 

The case for developing a capacity for Member States to work together effectively was, the 
then Minister said, clearly self-evident: but the approach taken by the Commission 
“smacks of hobbling [sic] together whatever evidence they can put their hands on and then 
interpreting it in a dramatic way”. One of the issues going forward would be how to 
measure success, and it did not augur well that this document “is so light on analysis and 
relevant data”; his concern was “more on the principles of better regulation and evidence-
based decision making rather than what is proposed.” A case in point was the way in which 
the attacks on Estonia were presented as a watershed; though they had undoubtedly had a 
severe impact, Commission policy should not be determined by reference to one incident 
where there was little information in the public domain as to what had actually happened. 
Additionally, many different cost estimates and risk assessments — the basis of which was 
not always clear — had been cited when referring to the cost of loss or disruption of 
information systems. The UK approach to protecting critical infrastructure was based on 
broad risk analysis and a detailed understanding of the UK telecoms system to achieve a 
measured approach across the system as a whole; he was “hopeful that the Commission, 
having stated in the Communication that it will adopt a risk-based approach, will move 
away from broad-brush high-level risks and embrace a more targeted approach to analysis 
and measurement.”  

ENISA  

The review of the Framework regulation for the Communications Sector was seen as an 
opportunity to review in depth the EU approach to Network and Information Security in 
its widest sense. The approach to CIIP (Critical Information Infrastructure Protection) was 
a more narrowly focused precursor to the development of that wider policy. The policy 
review would include reaching a view on what should be done with ENISA. One of the 
conclusions drawn at the Tallinn conference was that ENISA could be a valuable 
instrument for bolstering EU-wide cooperative efforts in this field. However, the new and 
long lasting challenges ahead required, in the then Minister’s view, “a thorough rethinking 
and reformulation of the Agency’s mandate in order to better focus on EU priorities and 
needs”; he was “not convinced that we should rush to conclusions on this point”; it seemed 
“self-evident …. that you should decide on your policy objectives first and then review 
what instruments you might need to achieve them” — a point that the UK would be 
making at the forthcoming Telecoms Council discussion referred to above. 

Internet Governance 

The then Minister’s concerns regarding the Commission’s proposals regarding the 
development of Principles and Guidelines for Internet resilience and stability at a global 
level was not over “whether there were questions around internet security and resilience 
that need to be addressed at the global level — examples are the protection of undersea 
cables, the security of the domain name system and the protection of peering points — but 
rather that we do not want the Commission to have enhanced powers in this area.” The 
whole issue of internet governance “has been fraught and we have fully supported the IGF 
(Internet Governance Forum) process as a way of addressing global issues through gaining 
consensus on solutions; this process relies on the contribution of all stakeholders to build 
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global consensus, including the contribution [of] individual EU member states.” The 
Commission’s principal engagement in the IGF process is “through working with Member 
States, the Council of Europe and European parliamentarians on preparations for a second 
regional forum, the European Dialogue on Internet Governance.” He professed himself 
happy with this process and said that he would wish to ensure, through the development of 
the international element of the Communication, that this “does not become a ‘land grab’ 
by the Commission to buy them increased influence at UK expense in fora such as the 
IGF.” 

Our further assessment 

6.17 We found the then Minister’s position clear, viz., that: 

— the Commission has a role in addressing Member States’ varying levels of preparedness 
and security by helping them build up resilience; 

— it was very positive that the Commission continued to focus on engaging both the 
public and private sectors, as the next stage of policy development in prioritising the 
key areas consistent with the broader objective of strengthening EU information 
systems; and 

— while internet security and resilience needed to be addressed at the global level, he did 
not want the Commission to have enhanced powers in this area; 

— in particular, he did not wish to see the European Dialogue on Internet Governance 
that the Commission was preparing become a means of securing increased influence at 
UK expense in fora such as the IGF. 

6.18 While not at the moment a live issue, we felt that there was every reason not to take 
this for granted. We therefore asked the Minister to write to us about the outcome of this 
exercise in due course, and in particular to say whether he then judged that the 
Commission was on the course that he preferred, or was showing any signs of wishing to 
acquire the sort of control that he opposes. 

6.19 In the meantime we continued to retain the document under scrutiny.24 

The Minister’s letter of 21 December 2009 

6.20 The Minister for Digital Britain (Stephen Timms) begins by apologising for the time 
taken to respond, which he says was because “it seemed advisable to provide input to the 
House of Lords inquiry centred on this Communication before giving you an update.” 

6.21 With regard to his predecessor’s concern set out in his letter of 11 June — “that the 
ideas for agreed European positions on global priorities to achieve internet stability should 
not become the rationale for an increase in Commission competence — thereby reducing 
Member State influence in fora such as the IGF” — the Minster says: 

 
24 See headnote: HC 19–xxi (2008–09), chapter 1 (24 June 2009). 
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“We have yet to see the proposed road map on internet stability but the Commission 
are making efforts to consult on and discuss the key deliverables from the 
Communication although, at this stage, it is not possible to describe in any detail 
what these initiatives might look like. That said, I believe our evidence to the House 
of Lords indicates that we remain broadly supportive of the intentions of the 
Communication and have no problem with a discussion around global internet 
stability issues. I took some comfort from the evidence given by Mr Servida of the 
Commission in which he took great pains to emphasise that the Commission’s main 
role in this area was to facilitate closer co-operation between the Member States and 
to promote a greater involvement by the private sector. In addition, we have seen no 
attempt by the Commission to play a greater role in co-ordinating Member State 
positions for the Internet Governance Forum (IGF) on the back of concerns about 
internet stability. Indeed, I believe that the Commission played a strong supportive 
role in recent IGF in Sharm-el-Sheikh.”  

6.22 Referring again to his Department’s evidence to the House of Lords Inquiry to which 
he refers, the Minister says that he thinks this “confirms the positive impression we have of 
the direction of travel of the Communication”, and concludes by expressing the hope that 
the Committee “will take comfort from this letter that we have not identified any evidence 
to support the concerns alluded to” in the Committee’s previous Report. 

Conclusion 

6.23 As the Minister says, there is at present no indication of what next steps the 
Commission will put forward under the proposed European Dialogue on Internet 
Governance. We look forward to hearing further from the Minister as and when they 
emerge. 

6.24 We also wish to make it clear that, should it be decided to put the Communication 
to the Council for adoption, we would expect the Minister to write to us beforehand 
with details of the Conclusions that he would expect to see adopted. 

6.25 In the meantime, we shall continue to retain the Communication under scrutiny.  
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Background 

7.1 The i2010 Strategy was launched in June 2005 as the European Commission’s new 
strategic framework laying out broad policy guidelines for the information society and the 
media — “a new, integrated policy is to encourage knowledge and innovation with a view 
to boosting growth and creating more better-quality jobs”. It forms part of the revised 
Lisbon Strategy. 

7.2 The Commission sought to coordinate the actions undertaken by Member States to 
facilitate digital convergence and to respond to the challenges associated with the 
information society. The Commission proposed three priorities to be achieved by 2010: 

— creating a Single European Information Space, via a regulatory environment that 
supported innovation and competition, thereby enabling both citizens and businesses 
to take advantage of the economic benefits arising from the convergence of digitalised 
technologies; 

— strengthening innovation and investment in information and communications 
technologies (ICT) research, funded via the 7th R&D Framework Programme and the 
Competitiveness and Innovation Programme, and including measures such as the Lead 
Market Initiative; and 

— achieving an inclusive European information and media society, including measures 
such the Commission’s e-Inclusion and Safer Use of the Internet initiatives.25 

 
25 For full details, see http://ec.europa.eu/information_society/eeurope/i2010/index_en.htm. 
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7.3 Commission Communication 8696/08, “Preparing Europe’s digital future: i2010 Mid-
Term Review”, which we considered in June 2008, identified four strategically important 
issues for competitiveness and ICT take-up in Europe: 

— the need to shift up a gear to lead the transition to next-generation networks26 whilst 
ensuring efforts continue to reduce the digital divide within Europe; 

— greater exploitation of Europe’s main economic asset, viz., the largest consumer market 
in the developed world, where more needed to be done to create a Single Market for the 
digital economy; 

— with ICT research still below target in most Member States, resources needed to be 
pooled by coordinating research and innovation efforts; 

— with the ever increasing use of the Internet in daily life, safeguards for EU citizens 
which matched developments in technology and the market needed to be introduced, 
without impinging on the significant opportunities offered by online social and 
economic activity. 

7.4 As well as recalling the general comments it had made in relation to many similar 
Commission ICT-related documents about the importance of maintaining the basis of 
success so far — the centrality of the market, the maximum involvement of all stakeholders 
in the policy process and the maintenance of the Commission’s role to one where it was 
both legally appropriate and added genuine value — the Committee looked forward to 
scrutinising any such further proposals and — given the importance of the subject matter 
— in the meantime cleared the Communication with a Report to the House.27 

The Commission Communication  

7.5 The Communication (which we first considered on 12 October 2009) analysed the 
achievements thus far (set out in detail in our previous Report) and concluded that i2010 
had laid the building blocks for a modern ICT-enabled society, with broadband now firmly 
on the political agenda. But it saw Europe as facing “important decisions about how to 
build a seamlessly connected digital economy poised for recovery”, and noted that “over 
the coming years the internet is expected to become an essential service, crucial for us to 
participate fully in society.” In order to “seize these opportunities”, the Commission called 
on Member States and other stakeholders “to actively cooperate in the months ahead until 
early 2010 to draft a new digital agenda so that Europe can emerge from the current crisis 
with a stronger, more competitive and more open digital economy, driving European 
growth and innovation.” It presently saw Europe as at risk of losing its competitive edge in 
the ICT field — for example it lagged behind Korea and Japan in high speed broadband 
using fibre. The Commission accordingly suggested a new digital agenda, to create a world 

 
26 The next-generation network seamlessly blends the public switched telephone network (PSTN) and the public 

switched data network (PSDN), creating a single multiservice network. Rather than large, centralized, proprietary 
switch infrastructures, a new network architecture — one that will blend the PSTN and PSDN — is emerging; instead 
of networks based on large, centralized, expensive mainframes and “dumb” terminals, distributed networks are 
made up of low-cost, “smart” desktop computers linked together, permitting applications to be pushed closer to the 
end-user, reducing overall cost while greatly enhancing system flexibility and functionality. For full background, see 
http://www.iec.org/online/tutorials/next_gen/index.html. 

27 See headnote: (29638) 8696/08: HC 16–xxiii (2007–08), chapter 13 (4 June 2008). 
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class telecoms infrastructure and unlock the full potential of the Internet for all of the EU’s 
citizens. The Commission recalled that the December 2008 European Council called for a 
European plan for Innovation, where ICT would be a key component, and had now 
launched an online public consultation on nine key areas that it believed would help form 
the next digital agenda: 

— Unleashing ICT as a driver of economic recovery and as a lead contributor to the 
Lisbon growth and jobs agenda; 

— Increasing the role of ICT in the transition to a more sustainable low-carbon economy; 

— Upping Europe’s performance in ICT research and innovation; 

— Creating a 100% connected economy through a high-speed and open internet for all; 

— Consolidating the online single market;  

— Promoting users’ creativity; 

— Reinforcing the EU’s position as a key player in the international ICT arena; 

— Making modern and efficient public services available and accessible to all; 

— Using ICT to improve the quality of life of EU citizens.  

7.6 In his accompanying Explanatory Memorandum of 28 August 2009, the Minister for 
Further Education, Skills, Apprenticeships and Consumer Affairs (Kevin Brennan) said 
that the UK had been “totally supportive of the i2010 programme since its inception in 
2005 and welcomes this final Communication”, and that it was “now widely recognized 
that ICT has contributed to Europe’s economic performance over the past ten years and 
i2010 has done much to focus EU Governments’ minds on this now critical part of any 
countries [sic] economic “armoury”.”  

7.7 The Minister noted that the UK was working with the Commission and other Member 
States to shape the successor to the i2010 programme and welcomed the ideas contained in 
the Communication, which would supplement proposals that he expected to see from the 
Swedish Presidency before the end of September. He further noted that the Department for 
Business, Innovation and Skills would consult “stakeholders” and other parts of the 
Government in drawing up the UK response to the Commission consultation, which 
would “reflect on [sic] proposals enumerated in the Digital Britain White Paper,28 such as 
the importance of broadband as a universal service; the need for investment in enhanced 
broadband services and encouraging the take up of Digital Audio Broadcast (DAB)”.  

Our assessment 

7.8 Although the Communication contains no legislative proposals, we reported it to the 
House because of the importance of the subject matter.  

 
28 Available at http://www.culture.gov.uk/images/publications/digitalbritain-finalreport-jun09.pdf.  
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7.9 We felt that what mattered now was the way forward, which we presumed would at 
some stage be set out in a new Commission document. Before then, however, we thought 
that the House would be interested in the Government’s response to this Communication. 
We accordingly asked the Minister to provide the Committee with a summary when it was 
available, and also details of the Swedish Presidency proposals that he anticipated, and his 
views on how he saw the successor to i2010 developing. 

7.10 In the meantime we retained the document under scrutiny.29  

The Minister’s letter of 4 December 2009 

7.11 Recalling the nine priority areas that the Commission consultation felt should form, 
either as a whole or in part, the new framework, the Minister says that, having consulted 
widely within Whitehall and stakeholders and after discussions, he suggested that the 
following five of the original nine should form the priorities for the “next iteration” of 
i2010: 

— Unleashing ICT as a driver of economic recovery and as a lead contributor to the 
Lisbon growth and jobs agenda; 

— increasing the role of ICT in the transition to a more sustainable low-carbon economy;  

— upping Europe’s performance in ICT research and innovation;  

— creating a 100% connected economy through a high-speed and open internet for all; 
and  

— using ICT to improve the quality of life of EU citizens (eInclusion). 

7.12 The Minister says that these five priorities are in line with much of Digital Britain and 
other UK Government priorities, and also fit well with the ICT priorities of the Devolved 
Administrations. As an example of what they would like to see from i2010 priorities, the 
Minister cites the Northern Ireland Executive, whom he says has said that it recognises the 
importance of telecommunications and as part of its priority of “Growing A Dynamic, 
Innovative Economy” and has “developed a three strand approach to supporting this 
strategic objective by improving Northern Ireland’s connectivity with the outside world, 
increasing the availability of next generation broadband speeds across NI and stimulating 
the use of these investments by offering practical broadband support and advice to 
businesses in NI”, with the result that “close to £50 million will have been invested in 
telecoms in NI in the past three years.” 

7.13 The Minister then notes that the Government has also suggested in the consultation 
that “the overarching goal for the successor of the i2010 strategy should be for Europe to be 
able to fully exploit the economic and social potential of ICT in improving our global 
competitiveness”.  

7.14 As for what the Government does not want to see, the Minister says: 

 
29 See headnote: HC19–xxvii (2008–09), chapter 3 (14 October 2009). 
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“… we want less of an emphasis on regulation of the supply side of ICT and more on 
the factors which will increase usage by businesses and the public. After the 
successful conclusion to the Telecommunications framework package, we feel that 
there should now be a period of stability for business and that we would need to see 
strong economic justification for any further regulation in the ICT/telecoms sector.” 

7.15 Beyond the above five top level priorities, the Minister would also like to see: 

“… further work in making a true European digital single market a reality, such as 
reinvigorating copyright regulation to make it fit for the digital age and trying to 
ensure that the Commission works alongside Member States and the Spanish and 
Belgian Presidencies to ensure that the governance of the Internet remains via a 
multi-stakeholder locus; thus supporting the continuance of the Internet Governance 
Forum.” 

7.16 The Minister then comments on the Swedish Presidency i2010 report entitled “A 
Green Knowledge Society — an ICT policy agenda to 2015 for Europe’s future knowledge 
society”. This and the Commission’s consultation, he says, formed the backdrop for the 9–
10th November Swedish Presidency conference “Visby Agenda: creating impact for an 
eUnion 2015” about the successor to i2010, where there were ten policy themes:-  

— The knowledge economy: driver of future wealth;  

— The knowledge society: participation for all; 

— Green ICT: support for an eco-efficient economy; 

— Next generation infrastructure: balancing investment with competition; 

— Soft infrastructure: investing in social capital; 

— SMEs and ICT: supporting Europe’s small enterprises; 

— A single information market: enabling cohesion and growth; 

— Revolutionising eGovernment: rethinking delivery of public services; 

— Online trust: a safe and secure digital world; and 

— Clear leadership: rethinking the EU’s policy making process. 

7.17 The Minister describes the views of Whitehall stakeholders as “mainly neutraI”; he 
says: 

“Many liked the focus on the role of ICT as an enabler to cut CO2 emissions and the 
goal of a new Intellectual Property Rights (IPR) regime for the digital era, by 2015, 
which is also an HM Government goal. However, there were some concerns 
including that the Swedish report overstated or simplified the demise of the 
industrial economy. According to the Commission, the contents of this report will 
also be used to put together any replacement for i2010.” 
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7.18 With regards to the Commission’s thinking on any new ICT agenda for Europe, the 
Minister refers to various speeches by the then Commissioner for the Information Society, 
Vivien Reding, and in particular one given in July 2009 entitled “Europe’s Fast Track to 
Economic Recovery”, in which she outlined Europe’s “digital” priorities for the next five 
years as follows:- 

• “To make it easier and more attractive to access digital content, wherever it is 
produced in Europe. Here she suggested the following two actions that could make 
this a reality; try to get an agreement on a single license for the intellectual property 
rights for online services covering the territory of all 27 EU Member States and that 
Europe should create a modern set of European rules that encourage the 
digitisation of books or Google will get there first. 

• “A further push on creating a set of common EU standards and rules, that will 
allow mobile payment systems to become common place in the EU (Using mobile 
phones to make payments for train tickets, and small payments in shops);  

• “Getting Small to Medium Enterprises (SME’s) to increase their use of ICT, which 
will lead to cost savings and increased productivity. Here, here she suggested that 
web based solutions or “cloud” computing could go some way to meeting these 
aims (Cloud computing is a term that applies to applications and data storage that 
are delivered over the Internet or via wireless technology eg the Fickr30 [sic] photo 
sharing service);  

• “… Member States to make better use of innovative ICT solutions which will go 
some way in helping transition to a low Carbon economy.”  

7.19 The Minister also mentions reference in subsequent speeches to: 

“… looking at the rights of the consumer, especially in respect of online privacy rules. 
Here, she has focused on RFID smart chips, that Social Networking sites must make 
privacy more of a priority for their users and the possibility of the development of a 
trustmark for European websites which, she suggests, will build consumer trust in 
online services.” 

7.20 As to when a successor to i2010 will start, the Minister says that work will be taken 
forward under the Spanish Presidency, during which he expects the Commission to 
publish their post i2010 strategy prior to the Informal Ministerial Meeting in Grenada (18–
20 April 2010), after which he thinks it likely that the strategy will be adopted through 
Council Conclusions or Resolution at the Telecoms Council in May 2010. At present, the 
Minister believes that the Spanish Presidency would like to focus on: 

— post i2010 Strategy; 

— exploring how best to boost investment in Next Generation telecommunication 
networks;  

 
30 We presume the Minister is referring to the Flickr photo-sharing service, details of which are available at 

http://www.flickr.com/  
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— a “Charter of User Rights”;  

— Network Security/Copyright; and  

— further discussion on ICT statistical indicators. 

7.21 The Minister concludes with the hope that he has answered the Committee’s 
questions and the offer of official briefings to keep the Committee “up to date on where we 
are in setting the next ICT agenda for Europe.” 

Conclusion 

7.22 We are grateful to the Minister for this full and helpful amplification of his 
original Explanatory Memorandum, which we are reporting to the House for the same 
reasons as before. 

7.23 We now look forward to hearing from the Minister about “the next iteration”, 
which we ask to be deposited before the April Ministerial meeting to which he refers, 
with his views on it, so that the process can be properly scrutinised before and after that 
meeting, and then before the Telecoms Council. In the meantime, we note in particular 
the Minister’s remarks in paragraphs 7.14, 7.15 and 7.17 above, and will be interested to 
see the extent to which they are reflected in whatever is proposed for adoption by the 
Council. 

7.24 In the meantime we now clear the document. 
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Background 

8.1 In recent years, the Commission has produced an annual European Competitiveness 
Report, which seeks to provide an analytical contribution to discussions on ways of 
achieving the objectives contained in the Lisbon Strategy. The Report for 2009 is set out in 
this lengthy Staff Working Document, which contains an Executive Summary identifying 
the key elements. These include the possible implications of the economic downturn for 
productivity, as well as a number of other determinants of future EU competitiveness on 
world markets, notably the evolving characteristics of the so-called BRIC countries (Brazil, 
Russia, India and China); the role of high-skilled migration; the extent and conditions 
under which training can boost productivity; and the role of product and labour market 
regulations in influencing investment in Information and Communication Technologies 
(ICT). 

The current document 

8.2 On the overall competitiveness performance of the EU, the report states that the bursting 
of the large real-estate and stock-market bubble in the US and in some European countries 
has put a halt to the robust growth seen since 2006, and that this has adversely affected 
consumption and, by extension, almost all economic activity. The situation has been 
further exacerbated by the financial crisis and the contraction in international trade, the 
combination of these factors having resulted in a downturn unprecedented in both 
magnitude and scope. The report adds that the real long-term effects on productivity will 
be negative, as firms have to freeze investment projects, whilst a contraction in 
employment will cause firm-specific skills to be lost. In addition, many firms adopt 
aggressive cost-saving strategies under which innovation, and in particular R&D 
expenditure, are usually targeted. 

8.3 Nevertheless, the report suggests that there may be some positive results from the 
recession. For example, some firms, particularly those which rely on innovation, will 
intensify such activity as a way forward in an increasingly competitive environment, and it 
notes that policies which help enterprises to invest in innovation and reap emerging 
market opportunities, and which boost investment in human capital, are key to turning 
challenges into opportunities. It also indicates that the strongest positive impact on 
productivity comes from the momentum that a crisis may provide for structural reforms, 
which explains why the European Economic Recovery Package (EERP) is embedded 
within the Lisbon Strategy for Growth and Jobs. 

8.4 Finally, from a longer term perspective, the report identifies two important features 
which it says stand out in relation to sectoral trends. First, the outsourcing of services from 
manufacturing has recently intensified, and partly explains why productivity in 
manufacturing has grown faster than in services. Secondly, within manufacturing, the most 
recent enlargements have had a significant impact on EU industrial structure, whilst open 
international trade has increased access to export markets as well as the pressure on 
companies to remain internationally competitive. 

8.5 On the external dimension of competitiveness, the report states that, although the BRIC 
still account for a small share of its Foreign Direct Investments (FDI), the EU is the largest 
provider of such Investments in each of the BRIC countries, and that there has been a 
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particular emphasis on the services sector, confirming the importance of direct investment 
in the internationalisation of services. It adds that, as services are much less tradable than 
goods, settling in BRICs (through FDIs) is the main means by which EU companies can 
secure access to those fast-growing markets, and it suggests that further advancing trade 
relations with those countries could present tremendous opportunities in terms of access to 
large and fast-growing markets and of savings from a better global division of labour. 
However, it points out that the challenges and opportunities differ for each of them. Thus, 
the biggest challenges will concern manufacturing with regard to China, services with 
regard to India, agriculture (including biofuels) with regard to Brazil, and energy 
(especially gas) in relations with Russia. At the same time, it suggests that manufacturing 
will play an increasing role in relations with India, Brazil and probably Russia as well, and 
that the outsourcing of services will gain importance with China. 

8.6 On migration, skills and productivity, the report indicates that the capacity to build 
human capital, and to attract and retain the most qualified workers, is increasingly 
becoming the key factor for economic success, and it identifies two challenges as being of a 
pressing character — attracting qualified migrants, and fostering the upgrading of skill 
levels in the EU. It says that, compared with other receiving countries, the EU economies 
attract, on average, a relatively lower share of the highly skilled migrants, and that 
increasing the selectivity of migration regimes alone will not be sufficient to address this 
situation. In particular, there is a need for increased efforts to integrate highly skilled 
foreign-born workers, particularly women, into the labour market, involving measures to 
improve language skills, the mutual acceptance of professional qualifications, and training 
and action to fight discriminatory practices in the workplace. In addition, improved 
integration requires a more broad-based approach backed by measures to improve social, 
cultural, regional and political integration of foreign-born workers. 

8.7 More generally, the report highlights the need to ensure a higher training uptake and to 
improve the impact of training on productivity. It notes that labour market systems which 
promote long-term relationships between firms and workers might have a positive impact 
on the accumulation of human capital, and that, if training is to result in a sustained 
increase in labour productivity, the combination of training and ICT investment is 
essential.  

8.8 Finally, on regulation, ICT and productivity, the report states that, whilst empirical 
evidence indicates that the flexibility of the US economy in enabling it to adapt to major 
changes — such as the IT revolution — has given it a temporary productivity advantage, 
the EU should start realising enhanced IT-driven productivity growth over the next few 
years. It also observes that restrictive regulatory regimes hinder ICT investment and 
productivity, and that it is important to reduce administrative burdens, introduce flexibility 
in the labour markets and liberalise key sectors in the economy in order to reap the full 
potential of ICT technologies.  

8.9 The report concludes by stating that, if the current crisis is used to trigger structural 
reforms, it can provide an opportunity to increase productivity growth and boost 
competitiveness, and that enhancing trade and investment relations with the BRICs and 
reaping the emerging opportunities will play a key role. It adds that, as well as reasserting 
the EU’s own competitive advantages, it will be crucial to push for improvements in 
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regulatory frameworks and the enforcement of laws in these countries, as well as 
addressing the strong state interference, including the build-up of non-tariff barriers to 
trade. Concerning the EU labour market, the priority areas include promoting mobility, 
upgrading skills and matching labour market needs.  

The Government’s view  

8.10 In his Explanatory Memorandum of 23 December 2009, the Minister for Business, 
Innovation and Skills (Pat McFadden) points out that this Communication is a 
background document with no direct policy implications, but that the Commission may 
draw upon it (along with other evidence) when formulating and considering policy 
proposals.  

Conclusion  

8.11 Although these annual Competitiveness Reports are themselves lengthy, technical 
and detailed, the key messages identified by them have provided an input to discussions 
on the Lisbon strategy, and consequently we (and our predecessors) have tended to 
draw them to the attention of the House. We are therefore doing so again on this 
occasion, but we see no need for any further consideration, and we are accordingly 
clearing the document. 

 
 
 

9  Notification of energy infrastructure projects 

(30817) 
12235/09 
+ ADDs 1–2 
COM(09) 361 

Draft Council Regulation concerning the notification to the 
Commission of investment projects in energy infrastructure within 
the European Community and repealing Regulation (EC) No 
736/96 

 
Legal base Articles 284 EC and 187 EAEC; QMV 
Department Energy and Climate Change 
Basis of consideration Minister’s letter of 10 December 2009 
Previous Committee Report HC 19–xxvii (2008–09), chapter 5 (14 October 2009) 
To be discussed in Council No date set 
Committee’s assessment Politically important 
Committee’s decision Cleared 
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Background 

9.1 Council Regulation (EC) No 736/9631 requires Member States to notify the 
Commission each year of investment projects relating to the production, transport, storage 
and distribution of petroleum, natural gas and electrical power which are “of interest to the 
Community”, it being argued that the Commission needs to have accurate information so 
that it can anticipate problems, promote best practice and establish greater transparency on 
the future development of energy systems. 

9.2 The Second Strategic Energy Review32 in November 2008 mentioned the possibility of 
revising Council Regulation 736/96, and, after consulting Member States, the Commission 
put forward in July 2009 this proposal, which would repeal that Regulation and extend the 
scope of the information to be provided in relation to oil, gas, electricity and biofuels and 
carbon dioxide in a number of ways set out in our Report of 14 October 2009. 

9.3 In that Report, we noted that the Government’s initial soundings had suggested that the 
additional burden was likely to be small in many cases, since much of the data was already 
required under existing legislation. However, some of the requirements — for example, the 
on oil transport and storage, or on investments in biofuels processing — might be onerous, 
and the Government would seek to address this in the negotiations, and also to clarify 
whether the information for renewable energy projects and oil projects was required in 
respect of the total number of projects and total capacity or in respect of each individual 
project or unit. 

9.4 We commented that, although the proposal essentially built upon existing 
arrangements, we found it difficult to discern from the Government’s comments precisely 
what its practical impact would be: for example, it was hard to square the contention that 
the increased burden was expected to be limited with the statement that some of the 
requirements might be onerous. We therefore asked the Government to clarify this, and we 
added that, in the meantime, we would hold the document under scrutiny. 

Minister’s letter of 10 December 2009 

9.5 We have now received a letter of 10 December 2009 from the Minister of State at the 
Department for Energy and Climate Change (Lord Hunt of Kings Heath), indicating that, 
in the negotiations which have taken part in Brussels, the Commission has provided 
reassuring information in response to the concerns raised by a number of Member States, 
and that it has in particular confirmed that information on new projects — whether in the 
oil, gas, electricity or renewables sub-sectors — will only have to be provided at an 
aggregate level, thus considerably reducing any extra burden. He adds that the UK will also 
be seeking to ensure that the burdens on those sub-sectors, such as oil and renewables, 
where information has not up to now been required, are kept to a minimum, and that he 
believes this approach is shared by the majority of Member States. 

 
31 OJ No. L.102, 25.4.96, p.1. 

32 (30198) 15944/08: see HC 19–iii (2008–09), chapter 2 (14 January 2009). 
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Conclusion 

9.6 We are grateful to the Minister for this further information. In the light of this, and 
of the Government’s initial assessment that the proposal was in general unlikely to be 
burdensome, we are content to clear it. 

 
 
 

10  European Agency for Reconstruction: 2008 Accounts 

(31142) 
16245/09 
— 

European Court of Auditors’ Report on the Annual Accounts of the 
European Agency for Reconstruction for the financial year 2008 

 
Legal base Article 248 EC 
Deposited in Parliament 20 November 2008 
Department International Development  
Basis of consideration EM of 17 December 2009 
Previous Committee Report None; but see (30122) 15341/08: HC 16–xxxvi (2007–

08), chapter 16 (26 November 2008)  
Discussed in Council To be determined 
Committee’s assessment Politically important 
Committee’s decision Cleared  

Background 

10.1 The European Agency for Reconstruction (EAR) was set up in February 2000 in 
response to the urgent need for reconstruction in Kosovo following the 1999 conflict and 
was initially responsible for managing the EU’s aid programmes there.  

10.2 Following extensions to its mandate in 2001, 2002 and 2004, the EAR became 
responsible for implementing the regional Community Assistance for Reconstruction, 
Development and Stabilisation programme (CARDS) in Serbia and Montenegro and the 
Former Yugoslav Republic of Macedonia (FYROM), as well as in Kosovo. CARDS aimed 
to foster institution-building and good governance, to promote the development of a 
market economy and essential infrastructure and to consolidate civil society. The Agency’s 
head office was in Thessaloniki, with operational centres in Belgrade, Podgorica, Pristina 
and Skopje.33 

10.3 From 1 January 2007, all pre-accession assistance is now delivered by the Instrument 
for Pre-accession Assistance (IPA) — one of a small number of new Instruments for EU 
External Assistance (the other relevant ones being the European Neighbourhood and 

 
33 For historical reasons, the CARDS programmes for Albania, Bosnia and Herzegovina and Croatia were implemented 

in what is known as a “directly centralised but deconcentrated way”, by Commission Delegations. 
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Partnership Instrument, the Development Cooperation Instrument and the Instrument for 
Stability) which replaced a plethora of instruments and budget lines. The IPA replaced 
PHARE (implementing the acquis communautaire, economic restructuring and political 
capacity-building), ISPA (environmental and transport projects) and SAPARD (agriculture 
and rural development). All involved a staged, quality-assured process, which, over time, 
sought to ensure that candidate countries were prepared for and finally enabled to access 
post-accession funding effectively and efficiently on their own. Successive Court of 
Auditors’ Reports have shown that this process, called EDIS — Extended Decentralised 
Management System — works. 

10.4 The EAR mandate was due to expire on 31 December 2006. In the case of these 
beneficiary countries, the focus was shifting from post-conflict reconstruction to capacity 
building — the purpose of the IPA. There was no case for retaining EAR in order to do this 
for some countries, rather than EC Delegations via a tried and tested process. But there was 
a need for a transitional period, to enable the EAR to complete its ongoing programmes 
and handle the inevitable legal, administrative and personnel issues arising. So the EAR 
mandate was extended to 31 December 2008. Thereafter, all pre-accession assistance, in all 
aspirant countries, would be delivered under the IPA via Commission Delegations. 

10.5 When we considered the Commission report that recommended this extension, the 
Minister (Mr Gareth Thomas) described it as a broadly sensible way forward for 
implementing EU assistance to the Western Balkans, and particularly welcomed the 
prospect of a single coherent Commission point of contact that could address aid alongside 
other issues for the EU and the region. We, too, agreed that it was a well-made case.34 

10.6 The Minister nonetheless noted that the transfer of responsibility for delivery of EU 
assistance from the Agency to Delegations was a complex process, which would inevitably 
involve some risk of disruption, and undertook to continue to work closely with the 
Commission and monitor the situation to ensure that all possible steps were taken to 
ensure a smooth transfer of responsibilities.35 

10.7 The Committee’s consideration of the Court’s 2007 report noted that the EAR would 
formally close on 31 December 2008 leaving a six person closure cell to complete the EAR 
Annual Report and Accounts for 2008.  

10.8 As for 2007, our Report also noted that the issues raised in the Court of Auditors’ 
report concerning the transfer of programmes and contracts to the EC delegations in 
country had been addressed during this year and were now largely complete, and that the 
EAR was also making good progress in completing reviews and lesson learning. The 
Minister (Mr Michael Foster) reported that he was liaising with the EC to ensure these 
lessons were brought to bear on the EC’s pre-accession programming. He drew attention 
to the staffing challenges of transferring responsibility to the EC Delegations of 
programmes and contracts from the EAR, commenting that the Commission had good 
plans in place to complete this and staffing levels in the Kosovo Liaison Office had been 
brought to levels which would allow adequate management oversight for both remaining 
EAR programmes and EC programmes, if EC spending in Kosovo were to remain in line 

 
34 (27183) 5275/06: see HC 34–xviii (2005–06) chapter 15 (8 February 2006). 

35 (29135) 15137/1/07: see HC 16–viii (2007–08), chapter 17 (16 January 2008). 
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with original plans. The Commission had, however, more than doubled the volume of EC 
funding to Kosovo through the Instrument for Pre-Accession (IPA), from €60 million 
(then £47 million) to €122.7 million (then £96.6 million), with the prospect of a further €50 
million (then £39 million); EC programming for IPA for 2009 was to be similarly doubled 
from the planned spend of €60 million (then £47 million) to €120 million (then £94 
million); as there had been no increase in staff levels to meet this additional burden, he was 
actively pursuing this issue with the Commission because of his concern that the 
Commission was not acting fast enough to ensure that all the enlarged EC and EAR 
programmed funds would be adequately supervised. 

Our assessment 

10.9 The Committee found it encouraging to see further evidence that the Agency was 
continuing to play its part in ensuring a smooth transition. What was less certain, however, 
given the Minister’s comments, was that the Commission was likewise rising to the 
challenge; events not only in Kosovo but also in Serbia, FYROM and Montenegro 
indicated that the IPA’s capacity-building role was likely to become even more important 
than hitherto. We accordingly asked the Minister to write as soon as practicable to let us 
know what progress he had made: 

— in ensuring that the EAR’s good progress in completing reviews and lesson learning 
was brought to bear on the EC’s pre-accession programming; and 

— with his concerns the Commission was not acting fast enough to ensure that staff levels 
are sufficient to ensure that all the enlarged IPA programming for 2009 was adequately 
supervised. 

10.10 In the meantime, we cleared the document.36 

The Court of Auditors’ 2008 Report and the Agency’s replies 

10.11 As in previous years, the Court of Auditors state that the EAR’s annual accounts 
“present fairly in all material respects … the results of its operations and its cash flows for 
the year then ended, in accordance with the provisions of its Financial Regulation,” and 
that the Agency’s accounts were “in all material respects, legal and regular.”  

10.12 In his Explanatory Memorandum of 17 December 2009, the Minister of State at the 
Department for International Development (Mr Gareth Thomas) says that the EAR 
successfully transferred programmes and contracts to the EC Delegations in country 
during 2008, enabling an orderly and phased closedown period leading up to 31 December, 
and completed reviews and lesson learning. He also says that he is liaising with the EC to 
ensure these lessons are brought to bear on the EC’s pre-accession programming, again 
noting that EC programming in the region is now channelled through the Instrument for 
pre-Accession (IPA). 

 
36 See headnote: (30122) 15341/08: HC 16–xxxvi (2007–08), chapter 16 (26 November 2008). 
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The Government’s view 

10.13 The Minister points out, however, that, notwithstanding their overall positive view, 
the Court of Auditors noted two irregularities: 

— the EAR made a $1,399,132 grant to UNICEF without completing the necessary 
procedures. The EAR explained that after the Serbian authorities had cancelled a 
project, they had chosen to reallocate money rapidly to UNICEF rather than lose it. 
Improving child health was one of the objectives of the EAR’s Serbia programme, and 
UNICEF were able quickly to present a quality project;  

— for five small audited projects, with a total value €528,000 (£481,000), the EAR 
Evaluation Committee did not have documents detailing why they had decided to pass 
over the views of local assessors. The EAR replied that their Evaluation Committee was 
not bound by the views of local assessors, and had in any case disagreed with the 
assessor’s views in the five projects concerned.  

10.14 On the latter point, the Minister notes that, after he consulted them on the nature of 
the local assessor’s objections, the Court confirmed that their audit had been desk-based, 
and that they were not criticising the rationale behind the EAR’s decision not to include 
local assessors’ views; they were, he explains, more concerned with the process point — 
that proper records should be kept — and had no opinion on the merits or otherwise of the 
local assessors’ views. As the EAR had now closed down and its staff disbanded, the 
Minister says it has not been possible to ascertain the nature of the local assessors’ 
comments; nonetheless, while the EAR did not have to take these views into account, he 
says that “clearly more thorough documentation would have been beneficial”, and that he 
is “closely monitoring ongoing instruments to ensure full and thorough documentation is 
maintained.”  

Conclusion 

10.15 The EAR has now been successfully wound up. In the Committee’s estimation, 
there is nothing in the foregoing that raises questions with regard to the EAR’s winding 
up that have not been satisfactorily dealt with. Its responses to the Court’s adverse 
comments on these two aspects of its last year of operation seem reasonable.  

10.16 To a commendable extent this is because the Minister has not taken the Court’s 
observations and the EAR responses entirely at face value. On the contrary, he has done 
all that he could to investigate the procedural one and — most importantly — is now 
doing what he can to make sure that the lessons are incorporated into the 
implementation of the successor financial instruments (principally the IPA, but also 
the European Neighbourhood Partnership Instrument).  

10.17 Looking ahead, given the implications for these successor Instruments, the 
Committee will expect the Minister to ensure that, when he comes to report on their 
performance, he comments in particular on whether he has been successful in his 
endeavours to ensure that these lessons have been successfully incorporated into their 
implementation on the ground.  
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10.18 At the same time, we remind the Minister that we would like his assessment to 
include information on what transpired with regard to his colleague’s concerns of a 
year ago about Commission staffing plans and possible implications for the adequate 
supervision of the enlarged IPA programming for 2009. 

10.19 In the meantime, we clear the document. 

 
 
 

11  Rights of passengers 

(30255) 
16933/08 
+ ADDs 1–2 
COM(08) 817 

Draft Regulation on the rights of passengers in bus and coach 
transport and amending Regulation (EC) No. 2006/2004 on 
cooperation between national authorities responsible for the 
enforcement of consumer protection laws 

 
Legal base Article 71(1) EC; co-decision; QMV 
Department Transport 
Basis of consideration Minister’s letters of 15 and 22 December 2009 
Previous Committee Report HC 19–v (2008–09), chapter 4 (28 January 2009), HC 

19–xxiv (2008–09), chapter 2 (15 July 2009) and HC 
5–iii (2009–10), chapter 4 (9 December 2009) 

Discussed in Council 17 December 2009 
Committee’s assessment Politically important 
Committee’s decision Cleared 

Background 

11.1 In its 2001 White Paper “European transport policy for 2010: time to decide” the 
Commission listed one of its objectives as establishing passenger rights in all modes of 
transport.37 Legislation has already been enacted for the aviation sector, covering passenger 
rights generally and the rights of passengers with reduced mobility in two separate 
Regulations.38 In December 2008 the Commission presented a draft Regulation intended to 
establish a set of rights for passengers travelling by sea and inland waterways.39  

 
37 (22660) 11932/01: see HC 152–xv (2001–02), chapter 2 (30 January 2002) and Stg Co Debs, European Standing 

Committee A, 13 March 2002, cols. 3–28. 

38 Regulation (EC) No 261/2004, on “establishing common rules on compensation and assistance to passengers in the 
event of denied boarding and of cancellation or long delay of flights” and Regulation (EC) No 1107/2006, on 
“concerning the rights of disabled persons and persons with reduced mobility when travelling by air”. 

39 (30264) 11990/08 + ADDs 1–2: see HC 19–v (2008–09), chapter 4 (28 January 2009), HC 19–xxiii (2008–09), chapter 3 (8 
July 2009), HC 19–xxvi (2008–09), chapter 2 (10 September 2009) and HC 19–xxvii (2008–09), chapter 21 (14 October 
2009).  
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11.2 In December 2008 the Commission also presented this draft Regulation, intended to 
establish a set of rights for passengers using bus and coach services on both domestic and 
international routes. The aim of this proposal is to: 

• make bus and coach transport more attractive; 

• achieve a level playing field, both between operators in different Member States 
and between different modes of transport; and 

• remove potential barriers to disabled people and people with reduced mobility 
using buses and coaches by addressing issues around accessibility and the provision 
of assistance. 

11.3 The draft Regulation has provisions in six chapters to: 

• prevent discrimination on grounds of nationality or place of residence with regard 
to conditions and prices offered to passengers by operators; 

• establish standard rules on liability in the event of death or injury of passengers and 
loss of or damage to their luggage and to harmonise these with other modes of 
transport; 

• prevent discrimination on the grounds of disability or reduced mobility with 
regard to booking a journey or boarding a vehicle (unless safety regulations or the 
size of the vehicle makes such access impossible); 

• give disabled persons and persons with reduced mobility the right to assistance 
during their travel, free of charge; 

• oblige companies to provide all passengers with adequate information throughout 
their journey, particularly where services are cancelled or subject to long delays, 
and with information about their rights; and 

• ensure operators have a complaint handling mechanism, with each Member State 
designating a body responsible for the enforcement of the Regulation. 

11.4 When we last considered this proposal, in December 2009, we heard that negotiations 
were nearing conclusion on a text which, except in relation to two issues, was meeting the 
Government’s objectives. The two problem issues were about the scope of the draft 
Regulation and provisions on liability. On the first of these we heard that:  

• although the Government had been successful in securing removal of the public 
service contract condition from the exemption from the proposal for urban, 
suburban and regional transport, the Presidency was currently proposing that, 
whilst Member States would be able to exempt urban, suburban and regional 
transport from the majority of the provisions, a limited number would apply; 

• a number of Member States, including the UK, were still calling for the proposed 
Regulation to only apply to long-distance bus services, but some Member States 
had indicated that they could support the Presidency’s proposal; and 
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• the Government was still hoping to secure the ability for Member States to exempt 
local bus services from all of the provisions of the proposal, but given some 
Member States’ changing position this might not be achievable. 

11.5 On the second issue we heard of significant progress in respect of the chapter in the 
draft Regulation containing provisions on liability: 

• the chapter had been completely re-written and the provision introducing strict 
liability removed; 

• instead passengers would be entitled to compensation in the event of an accident in 
accordance with national law of the state of the carrier; 

• however, any limit in national law on compensation would not be less than 
€220,000 (about £200,000) per passenger and €1,200 (about £1,090) per item of 
luggage; and 

• carriers would also be required to provide assistance with regard to the passengers’ 
immediate practical needs following an accident. 

We were told, first, that prior to, and if necessary during, the Transport Council of 17–18 
December 2009 the Government would be seeking further changes, in particular to clarify 
that any assistance would not constitute a recognition of liability and, secondly, that 
compared to the original proposal, however, the burden placed on operators should be 
reduced. 

11.6 We were also told about how the Government now saw this matter developing: 

• it was likely that the scope of the proposal would only be resolved at the 
forthcoming Transport Council itself; 

• if, as was expected, a political agreement was reached at that Council, the 
Government would continue to lobby to ensure that the gains it had secured in the 
first reading of the proposal would be reflected in the final version of the proposed 
Regulation; and 

• the European Parliament’s second reading of the proposal had been provisionally 
scheduled for May 2010.  

11.7 We commented that as the important issue of the scope of the proposal was not 
wholly resolved and that the, perhaps lesser, matter of assistance after an accident not 
constituting a recognition of liability was also outstanding, we would not wish the 
Government to acquiesce in a political agreement on the present basis. Rather we were 
keeping the document under scrutiny pending a further account of an acceptable 
resolution to these matters. However, we added that, if such a resolution were to emerge at 
the Transport Council of 17 December 2009 the Government could, in accordance with 
paragraph (3)(b) of the Scrutiny Reserve Resolution of 17 November 1998, support a 
political agreement at that Council.40 

 
40 See headnote. 
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The Minister’s letters 

11.8 The Minister of State, Department for Transport (Mr Sadiq Khan) in his letter of 15 
December 2009 says that since his last report to us the Government had managed to secure 
a change to the requirement for provision of assistance with regard to passengers’ 
immediate practical needs following an accident, to make it clear that any assistance would 
not constitute recognition of liability. He says this is a significant improvement and the 
Government was keen to secure the changes that have been made. 

11.9 Turning to the scope of the draft Regulation, the Minister first reminds us that the 
Presidency was currently proposing that, whilst Member States would be able to exempt 
urban, suburban and regional transport from the majority of the provisions, a limited 
number of them would still apply. He then sets out those provisions which would apply: 

• ticket prices and conditions to be offered without any discrimination based on 
nationality of the customer or the place of establishment of the carrier; 

• no discrimination on the grounds of disability or reduced mobility with regard to 
booking a journey or boarding a vehicle — this would not require any adaptations 
to vehicles or infrastructure; 

• compensation in the event of accidents to be determined in accordance with 
national law, but if it is capped certain minimum limits apply; and 

• the provision by carriers of reasonable assistance to meet passengers’ immediate 
practical needs following an accident. 

The Minister comments that: 

• industry should already be complying with the requirements preventing 
discrimination in terms of ticket prices and conditions and on the grounds of 
disability and reduced mobility; 

• the provision on compensation should not have any immediate impact on the UK 
as there is currently no national law specifying a limit on liability for death or 
personal injury or damage to luggage; and 

• the assistance-following-an-accident provision would have a cost implication for 
the industry, however, the Government has managed to get the text qualified to say 
“reasonable assistance”, which should make it proportionate in terms of its 
application to local bus services. 

11.10 The Minister then tells us that: 

• he understood that a number of Member States were still calling for the draft 
Regulation to apply to long-distance bus services and that the Government would 
continue to seek improvements to the scope; 

• however some Member States have indicated that they could accept the Presidency 
proposal and there was a risk that the UK could become isolated, if there were not a 
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sufficient number of Member States maintaining their position to achieve a 
blocking minority; 

• whilst the Government was mindful of the need not to place disproportionate 
burdens on operators and this had been one of its key objectives, it also needed to 
balance the needs of passengers, particularly in regard to disabled people and 
people with reduced mobility; 

• bearing in mind the possibility of a lack of support from other Member States, if a 
position were to arise at the Transport Council which the Government felt would 
bring benefits for UK passengers without placing a disproportionate burden on 
industry it might have no alternative other than to support an acceptable 
compromise, if it ensures UK interests are better served; and 

• the Government was taking our position seriously and would be reluctant to give 
agreement ahead of scrutiny clearance, so he wished to write to us to make us 
aware, ahead of the Council, of the reasons why the Government might support 
political agreement. 

11.11 In his second letter, of 22 December 2009, the Minister reports the outcome of 
negotiations at the Transport Council. He says that: 

• during the debate on the proposed Regulation, the Government and several other 
Member States maintained reservations on the scope, asking for it only to apply to 
long-distance national and international services and this meant that at the outset 
of the meeting the blocking minority was maintained; 

• some other Member States, however, argued strongly for widening the scope, 
although they were prepared to accept the existing text; 

• in an attempt to resolve this impasse the Presidency offered a compromise text, 
which set out that the only provisions that Member States would not be able to 
exempt urban, suburban and regional services from would be the ones which 
would provide that ticket prices and conditions must be offered without any 
discrimination based on nationality or the place of establishment of the carrier and 
that there must be no discrimination on the grounds of disability or reduced 
mobility with regard to booking a journey or boarding a vehicle (unless safety 
requirements or vehicle design make access impossible); and 

• the Presidency compromise removed two provisions from the list of those from 
which Member States could not exempt urban, suburban and regional services, 
being those  for compensation in the event of accidents to be determined in 
accordance with national law (but with certain minimum limits if capped) and to 
require carriers to provide assistance to meet passengers’ immediate practical needs 
following an accident. 

11.12 The Minister comments that the remaining provisions that would apply to urban, 
suburban and regional services would not need to be tailored to the specific nature of the 
UK bus market: 



European Scrutiny Committee, 5th Report, Session 2009–10    51 
 

 

• the provision in respect of non-discrimination against disabled people is already 
provided for in domestic legislation (although this right would be extended to 
people with temporary mobility difficulties); 

• the provision preventing discriminatory ticket prices and conditions has been 
clarified to make it clear that it would not prevent concessionary travel schemes 
being provided to local residents; and 

• the Presidency’s compromise therefore met the substance of UK concerns about 
the scope of the proposal.  

The Minister continues that the other Member States that had formed the blocking 
minority also found this text a satisfactory compromise and on this basis they and the 
Government accepted the text of the political agreement. 

11.13 The Minister comments further that: 

• it is unfortunate that, as this compromise only emerged at the Council itself, it was 
not possible to inform us of it in advance and complete the scrutiny process; 

• the Government remained mindful of our position on the draft Regulation and 
would not have supported a political agreement if it did not feel assured that it had 
secured the best deal that could be achieved given Member States’ different 
positions on the proposal; 

• as the application of these provisions fits, however, with wider Government policy 
on supporting equitable treatment for disabled people and people with reduced 
mobility and given the significant improvements that had been secured in respect 
of what were the liability provisions, in particular the removal of strict liability, the 
Government felt that the compromise proposal represented a much better balance 
between the economics of service provision and the rights of passengers than the 
original proposal and was an acceptable resolution that best served UK interests; 
and  

• the Government felt, in particular, that opposing or abstaining on this issue would 
have sent the wrong message to disabled passengers and their representative 
groups. 

Conclusion 

11.14 We are grateful to the Minister for this account of the outcome of the December 
2009 Transport Council consideration of this draft Regulation. We note the extent to 
which the Government was able to secure improved text in relation to the scope and 
liability provisions of the measure. We have no more questions to raise on the 
substance of the proposal and now clear the document. 

11.15 As for the Government’s use of the conditional permission we had given it, in 
accordance with paragraph (3)(b) of the Scrutiny Reserve Resolution of 17 November 
1998, to support a political agreement at that Council, we accept the Minister’s 
justification for the decision to support the compromise text.  
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12  European Union Police Mission in Bosnia and 
Herzegovina 

(31122) 
— 
— 

Council Joint Action amending Joint Action 2007/749/CFSP on the 
European Union Police Mission in Bosnia and Herzegovina 

 
Legal base Article 14 and 25 TEU; unanimity 
Department Foreign and Commonwealth Office  
Basis of consideration Minister’s letter of 23 December 2009 
Previous Committee Report HC 5–i (2009–10), chapter 15 (19 November 2009) 
Discussed in Council 1 December 2009 Justice and Home Affairs Council  
Committee’s assessment Politically important  
Committee’s decision Cleared (decision reported on 19 November 2009); 

further information received 

Background 

12.1 The Dayton Peace Agreement ended the 1992–1995 war in Bosnia and Herzegovina 
(BiH); established BiH as a state comprising two Entities, each with a high degree of 
autonomy — the Republika Srpska (RS) and the Federation (FBiH) — and designated the 
Office of the High Representative (OHR) to oversee the implementation of the civilian 
aspects of the Peace Agreement on behalf of the international community and coordinate 
the activities of the civilian organisations operating in BiH.  

12.2 The Peace Implementation Council (PIC) — 55 countries and international 
organisations that sponsor and direct the peace implementation process — and a PIC 
Steering Board (SB) oversees all this. On a day to day basis, a Board of Principals, chaired 
by the HR, serves as the main coordinating body. Its permanent members are the OHR, 
EUFOR,41 NATO HQ Sarajevo, OSCE, UNHCR, EUPM and the Commission. 
International financial institutions such as the World Bank, the IMF and the UNDP are 
also regular participants.  

12.3 The longstanding goal has always been for BiH to work its way towards European 
accession. The most recent step was the signing in June 2008 of BiH’s Stabilisation and 
Association Agreement. Then, according to plan, the OHR would be wound up and there 
would then be only the EUSR. But things have not gone according to plan. Prior to 
transition, the BiH authorities need to deliver Five Objectives (well established, approved 
by the PIC SB and all previously recognized by BiH authorities as obligations) revolving 
around creating a sustainable, multi-ethnic, democratic, law-based State, and to fulfil Two 
Conditions — signing of the SAA (achieved), and a positive assessment of the situation in 

 
41 The EU’s military operation in BiH — Operation EUFOR ALTHEA — deployed in December 2004, following the 

decision by NATO to conclude its SFOR mission; presently 6,300 troops with “a Chapter VII mission to ensure 
continued compliance with the Dayton/Paris Agreement and to contribute to a safe and secure environment in BiH”. 
See http://www.euforbih.org/eufor/index.php?option=com_frontpage&Itemid=27 for further information. 
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BiH by the PIC SB based on full compliance with the Dayton Agreement (so far not 
achieved). 

12.4 In March 2002, the then Committee cleared two draft Joint Actions and one draft 
Council Decision that, between them, established an EU Police Mission in Bosnia and 
Herzegovina (BiH) and appointed its Head of Mission/Police Commissioner, as well as the 
EU Special Representative (EUSR), to whom he was to report. The Special Representative 
was to report to the Secretary General/High Representative, Javier Solana. Lord Ashdown 
was expected to be (and duly became) the new UN High Representative in BiH. The 
General Affairs Council agreed that he should also be appointed EU Special Representative 
and the draft Joint Action on this appointment noted that the two were expected to be one 
and the same person. The EU Police Mission (which took over from the UN’s International 
Police Task Force) was expected to improve high-level management, develop the rule of 
law and, to quote the then Minister, “take the politics out of policing” in Bosnia. EU 
Foreign Ministers agreed the Joint Action taking the decision to launch the EU Police 
Mission in Bosnia and Herzegovina (EUPM BOSNIA) at the General Affairs and External 
Relations Council on 11 March 2002. It was the first European Security and Defence Policy 
mission. 

12.5 Since 2002, progress in developing sustainable policing arrangements and raising 
policy standards under BiH ownership and significant BiH improvement in its cooperation 
with the International Criminal Tribunal for the former Yugoslavia (ICTY) paved the way 
for the opening of Stabilisation and Association Agreement (SAA) negotiations, which 
brought BiH into line with the other countries of the region and marked a milestone on its 
path to EU integration. But specific challenges remain to be addressed, including tackling 
organised crime and implementing police restructuring. Bosnia’s state-level law 
enforcement agencies were not yet functioning adequately and EU troops still remained to 
maintain a safe and secure environment.  

12.6 Three years ago the Committee cleared a revised mandate, which extended the 
mission for a further two years with reduced staffing levels and a refocused mandate, 
concentrating on building capacity within the senior ranks of the state-level agencies and 
taking a leading role in assisting the fight against organised crime.  

12.7 Two years later, the Committee cleared a further Joint Action to extend the mission 
for a further and final two years until 31 December 2009. During this mandate, a joint co-
ordination mechanism was to be established to facilitate the transition to Community 
assistance to meet remaining police and rule of law development needs. 

12.8  The then Minister noted that police reform was the key remaining condition for 
Bosnia and Herzegovina to initial and sign its Stabilisation and Association Agreement 
(SAA) with the EU, and thus to move further along its accession path, and the 
Government’s full support for “the EU membership aspirations of the Western Balkans 
countries”, which the mission supported through its focus on reforming Bosnia’s police 
structures. 

12.9 On the Resource Implications, the then Minister: 
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— recalled that funding for Common Costs (HQ, in-country transport, office equipment 
etc) is met from the CFSP budget, to which the UK contributes approximately 17%: the 
budget for 2008–09 had not yet been agreed but the mission was, he said, likely to cost 
approximately €12 million, of which the UK would contribute an estimated €2 million 
(£1.4 million at that time);  

— noted that the UK aims to contribute between 11 and 14 personnel to the mission, 
which will be funded from the Whitehall Peacekeeping Budget “which is a call on the 
Treasury’s central contingency reserve”. 

12.10 A little over a year ago, on 20 November 2008, the Committee considered a further 
Council Decision which provided €12.5m funding for EUPM BOSNIA for 2009. 

12.11 The then Minister for Europe (Caroline Flint) noted that BiH had signed its SAA 
with the EU on 16 June 2008; the continued presence of EUPM in 2009 would “ support 
further reform of Bosnian police structures to uphold the rule of law in line with European 
standards.” 

12.12 On the Resource Implications, the Minister also noted that: 

— of this confirmed 2009 budget of €12.5 million, the UK would contribute an estimated 
€2.13 million (then £1.68 million);  

— the UK had 12 secondees in the mission. 

The draft Joint Action  

12.13 This Joint Action extends the mandate for EUPM Bosnia for two years until 31 
December 2011. The Joint Action also provides funding for the mission until December 
2010. 

The Government’s view 

12.14  In his Explanatory Memorandum of 11 November 2009, the Minister for Europe at 
the Foreign and Commonwealth Office (Chris Bryant) said that, over the current mandate 
until 30 December 2009, the mission had made progress against the objectives agreed by 
Member States, EUPM BOSNIA and BiH police managers and Ministers of Interior at 
state and entity level, and that the work of the mission and the BiH police had led to 
improved public relations and trust in the police force.  

12.15 He explained that this Joint Action, for the third extension of EUPM BOSNIA from 
January 2010, focused the mandate on the fight against organised crime: it aimed to 
improve law enforcement cooperation and coordination through promoting links between 
the police, judicial and penal sectors, whilst ensuring local ownership, and would have six 
key tasks: 

— To strengthen the operational capacity and joint capability of Law Enforcement 
Agencies engaged in the fight against organised crime and corruption; 



European Scrutiny Committee, 5th Report, Session 2009–10    55 
 

 

— To assist and support in the planning and conduct of investigations in the fight against 
organised crime and corruption in a systematic approach; 

— To assist and promote development of criminal investigative capacities of BiH; 

— To enhance police-prosecution cooperation; 

— To strengthen police-penitentiary system cooperation; 

— To contribute to ensure a suitable level of accountability. 

12.16 To achieve these tasks, the mission would have strategic advisers working closely 
with BiH personnel at State and entity level, as well as advisers and experts working with 
local counterparts along the full length of organised crime and corruption investigations, 
from the initial intelligence development through prosecution to prison. The mission was 
setting benchmarks for each of these processes, to be agreed with State and entity level 
Ministers of Interior. The mission would liaise closely with the EUSR and provide him with 
information and strategic advice on law enforcement and the rule of law, as well as actively 
seeking his local political guidance and support. EUPM would also work closely with the 
Commission to enable the transition of mission elements to Community Instruments. 

12.17 The Minister also discussed the Mission’s performance under its present mandate, 
which is set out in detail in our previous Report. He noted that: 

“… despite some headline developments, such as the adoption of a new strategy for 
fighting corruption 2009–2014 and the implementation of elements of the UN 
convention on transnational organised crime, much still remains to be done. Even 
with international assistance, 2009 has been a year of only limited progress for the 
Bosnians in their fight against organised crime and corruption. During the next 
mandate period, the support of EUPM will be essential if Bosnia and Herzegovina is 
to reach accepted European standards.” 

Our assessment 

12.18  As the Minister noted, his predecessor had informed the Committee in July (in a 
“round up” letter about all the ongoing ESDP missions) of the likelihood of this proposal, 
noting in particular concern in the country about organised crime. However, it was 
envisaged two years ago that the mandate now coming to an end would be the last one. 
While we had no wish to take issue with this further extension per se, we had expected him 
to have said a good deal more about the wider context, other than police agencies in BiH 
remaining capable and confident “despite political challenges”. 

12.19 We also noted that, at our previous meeting, we had considered the Commission’s 
Communication on its 2010 enlargement strategy, along with the individual Country 
Progress Reports; and that, in the case of BiH, the strategy noted a year of limited progress 
on the reform agenda and the urgent need to speed this up. There were also concerns about 
the ongoing ethnic nationalist rhetoric and challenges to state institutions and a marked 
deterioration in the political climate. With regard to the further development of BiH’s 
European perspective, the Commission had referred to the crucial role of the Five 
Objectives and Two Conditions for closure of the OHR being met, and of the need for 



56    European Scrutiny Committee, 5th Report, Session 2009–10 

 

constitutional reform, and had urged BiH political leaders to make progress on this. We 
drew attention to the most recent response by those political leaders, which we thought did 
not appear to be at all encouraging: on 21 October, some 3 weeks before the Minister’s 
Explanatory Memorandum, the BBC had reported that what it called “crisis talks aiming to 
end years of political stalemate among leaders of Bosnia’s divided communities”, which 
were called by the EU and US in a bid to bring in constitutional reform had been, had 
ended with no tangible results, and that BiH had been left “more fragile than ever” amidst “ 
fears that a new conflict could erupt.”42  

12.20 We therefore asked the Minister for his assessment of the present position and the 
prospects for the wider process of moving BiH forward. In addition, we also asked: 

— if EUPOL BOSNIA had succeeded in “tak[ing] the politics out of policing”; 

— what the present position was on the Five Objectives and Two Conditions for closure of 
the OHR; 

— what the present position was on a revised mandate for the EUSR; 

— what his view was on the role of the PIC at this juncture (against a background of 
suggestions of differences of view among PIC members about its immediate future, 
with Russia said to be arguing for its disbandment); 

— what, in present circumstances, was meant by “enable the transition of mission 
elements to Community Instruments”; 

— if the establishment of a warehouse to store and reuse equipment from existing ESDP 
missions, so as to improve the EU’s ability to respond to crises and provide rapid 
equipment deployment to existing and any new ESDP missions, was a response to the 
fragility and fears referred to above.  

12.21 In the meantime, we cleared the document.43 

The Minister’s letter of 23 December 2009 

12.22 The Minister’s response is as follows: 

Whether the EU Police Mission (EUPM) in BiH has succeeded in taking 
the politics out of policing  

“One of the main problems facing the mission is that only some (mainly Bosniak) 
political parties are fully supportive of state-level institutions in BiH, whilst others 
(mainly Republika Srpska political parties) often block measures perceived to 
strengthen state-level agencies. This situation means that politics and policing are 
closely intertwined in BiH, and explains the difficulties facing EUPM in its attempts 
to separate the two. In spite of these difficulties, the mission has been successful in 
supporting several reforms aimed at protecting policing from political interference. 

 
42 See http://news.bbc.co.uk/1/hi/world/europe/8316773.stm for the full report. 

43 See headnote: HC 5–i (2009–10), chapter 15. 
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“First, when EUPM took up its mandate in 2003, it inherited from the existing UN 
mission the task of implementing mechanisms designed to avoid political 
interference in the BiH police. Among these, the most important was the 
establishment of Directors of Police and Police Commissioners, positions which 
were made explicitly separate from the politically appointed Ministers of Interior and 
Security, who were left with responsibility for the security situation, but without 
room to interfere in operational police matters. Alongside this, Independent 
Selection and Review Boards were established to select and appoint those Directors 
of Police and Police Commissioners in a non-political manner. EUPM mentored the 
establishment and functioning of these boards, aimed at reducing political 
interference at the initial recruitment stage, and assisted in supporting the position of 
the Directors and Commissioners vis a vis their political counterparts (the Ministers 
of Interior and Minister of Security).  

“Second, EUPM was the driving force in the drafting of the first Law on Police 
Officials (LoPO) in BiH, applicable to police officials working for the newly 
established state-level agencies SIPA (State Information and Protection Agency) and 
BP (Border Police). The LoPO established a proper ranking system, which allowed 
for a meritocratic system, leaving less room for political interference in the process of 
recruitment and promotion of police officials, even in the lower ranks — an 
innovation essential for accountability and for avoiding future political intrusion in 
the work of those police officials.” 

The possible transition of some mission activities and projects to 
Community Instruments  

The Minister explains that the Instrument in question is the Instrument for Pre-
Accession Assistance or IPA, and continues as follows:  

“In line with wider UK policy, the Government aims to ensure that the EU uses the 
most appropriate tools at its disposal to achieve its objectives in any given situation. 
In BiH we consider that the efforts to tackle Organised Crime and Corruption 
require the continued presence of the sort of hands-on expertise that can be provided 
through a Common Security and Defence Policy (CSDP) mission. However, given 
the work of EUPM to date, further support in some areas can be provided equally — 
or more effectively — through a smaller in-country footprint via financial support 
and expertise from the EU’s funding instruments coordinated through the European 
Union Delegation in country. The Mission Implementation Plan for 2010/11 is 
currently being drafted by the mission, in collaboration with local Bosnian police and 
criminal justice agencies, and the local EU delegation, and will, accordingly, include 
planning for any transition” 

The establishment of a temporary warehouse within EUPM BiH 

“The establishment of this warehouse is not in response to the fragility of the 
country, nor for fear that a new conflict could erupt as reported by some media. The 
purpose of the temporary warehouse is to enable the EU to more effectively and 
rapidly provide equipment to launch a new civilian CSDP mission or to meet the 
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urgent needs of an existing mission. One of the main lessons from recent CSDP 
deployments, including during the establishment of the EU Monitoring Mission in 
Georgia, was that the EU needed to improve its capability to provide equipment 
rapidly for the deployment of missions during a crisis. This temporary warehouse is 
a response to that need. For legal reasons it was not possible to establish a stand-
alone facility and, following a cost and feasibility analysis carried out by the Council 
Secretariat and endorsed by Member States, it was decided that EUPM Bosnia 
represented the best location, not least because its downsizing will release equipment 
to form the core stock in the warehouse. The Commission is currently undertaking a 
feasibility study into the establishment of a more permanent warehouse solution for 
civilian CSDP mission.”  

The current political situation in Bosnia and Herzegovina 

“The Committee is right to note that there has been disappointing progress over the 
past year. Ethnic nationalist rhetoric remains, and the political stalemate this 
engenders continues to hold back reform. The UK Government remains deeply 
concerned about this lack of reform progress and has been encouraging Bosnian 
politicians to work together in a spirit of compromise and flexibility. 

“More positively, all the main parties in BiH are in favour of moving towards 
European Union and NATO membership, and it is to be hoped that this common 
aim will galvanise local politicians to work together to achieve the necessary 
reforms.” 

The Office of the High Representative (OHR) 

“The UK Government remains in favour of transition from the Office of the High 
Representative (OHR) to an EU-led international presence (EU Special 
Representative, EUSR) in BiH, but has consistently maintained that this can only 
happen when the ‘5 objectives and 2 conditions’ set by the Peace Implementation 
Council Steering Board have been completed. We remain hopeful that Bosnian 
politicians will seize the opportunity offered by the current EU/US initiative, begun 
in October this year, to reach agreement on the necessary reforms for completing the 
‘5+2’ objectives and conditions. 

Revised mandate for the EUSR 

“The introduction of a revised mandate for the EUSR is dependent on completion of 
the 5+2 and subsequent closure of the OHR. The nature of the revised mandate is 
therefore not yet finalised.” 

The Peace Implementation Council (PIC)  

“The Peace Implementation Council (PIC) was established at the Peace 
Implementation Conference in London in December 1995 to manage peace 
implementation and to give the High Representative political guidance. It continues 
to fulfil this important role in BiH. The most recent PIC Steering Board meeting took 
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place in Sarajevo on 18/19 November and a copy of its unanimously agreed 
communiqué is attached to this letter.44” 

Conclusion 

12.23  We are grateful to the Minister for this further information, which we are 
reporting to the House because of the level of interest in developments in Bosnia and 
Herzegovina and the wider region. 

 
 

Annex 1: Communiqué of the Steering Board of the Peace 
Implementation Council 

“Political Directors of the Peace Implementation Council (PIC) Steering Board met in 
Sarajevo on 18 and 19 November 2009. The Chairman of the Council of Ministers in 
Bosnia and Herzegovina (BiH) and the leaders of seven political parties — HDZ BiH, HDZ 
1990, PDP, SBiH, SDA, SDP BiH and SNSD — participated in parts of the meeting. 

“The PIC Steering Board welcomed recent significant progress made by BiH authorities to 
fulfil the requirements for visa liberalisation, and encouraged further efforts to achieve this 
goal. It also underlined the importance of BiH authorities continuing to implement the 
European Partnership and the Interim Agreement and addressing the shortcomings 
identified in the European Commission Progress Report. 

“The PIC Steering Board continued its discussion on prospects for transition from OHR 
into a reinforced EUSR. It called upon BiH politicians to engage constructively to achieve 
that goal and to refrain from maximalist positions that could hinder BiH’s progress in its 
Euro-Atlantic integration. EU member states of the PIC Steering Board reiterated that an 
EU membership application by BiH cannot be considered as long as the OHR exists.  

“The PIC Steering Board expressed its serious concern with the insufficient progress that 
BiH authorities have made in delivering the five objectives and two conditions that remain 
necessary for the closure of the OHR. 

“The PIC Steering Board urged the political party leaders and the relevant authorities to 
conclude intergovernmental agreements on state and defence property, respectively, 
settling ownership rights between the state and other levels of government. The Steering 
Board welcomes the fact that the inventory conducted under the auspices of the OHR is 
nearing completion and that negotiations between political leaders on apportionment can 
now continue on that basis. The Steering Board urged the BiH Presidency to improve the 
recently adopted ammunitions, weapons and explosives disposal plan, by giving priority to 
destruction over sale, making full use of existing destruction capability and keeping strict 
control of this process. The Steering Board called on the authorities of the Republika 
Srpska (RS) to comply with their legal obligation to publish the 18 September 2009 
decisions of the High Representative in the Official Gazette of the RS, in order to allow the 

 
44 Which is reproduced at Annex 1 to this chapter of our Report. 
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Brcko Supervisor to notify the Arbitral Tribunal of the completion of the Final Award. The 
PIC Steering Board reiterated the need for strengthened fiscal coordination by ensuring the 
proper functioning of the Indirect Taxation Authority and the National Fiscal Council. The 
Steering Board urged BiH authorities to speed up the implementation of the National 
Strategy for Dealing with War Crimes and the National Justice Sector Reform Strategy. 

“While reiterating that constitutional reform is not a part of the objectives and conditions 
for closure of the OHR, some constitutional amendments remain essential to ensure 
compatibility with the European Convention on Human Rights in accordance with the 
obligations undertaken in the Stabilisation and Association Agreement, to improve 
functionality of the country, and to facilitate BiH’s EU aspirations. The PIC Steering Board 
welcomed the current engagement of BiH’s political leaders in discussions on 
constitutional change, and encouraged these leaders to remain seriously engaged and to 
reach lasting agreements, on the basis of the required political consensus, that will improve 
political functionality and better equip BiH’s institutions for future challenges.  

“The PIC Steering Board welcomed the 6 November 2009 agreement of the entity Prime 
Ministers on Elektroprenos BiH and looks forward to the restoration of management 
structures and operations in line with current legislation. 

“The PIC Steering Board emphasised the importance of finding an expeditious solution to 
the situation in Mostar. It is a case where leaders of political parties pursued their own 
interests at the expense of the constitutional rights of citizens of BiH. The PIC Steering 
Board supported the High Representative in the action he has taken to address the political 
stalemate in Mostar, and invited him to consider what further steps can be taken to 
facilitate resolution of the political stalemate in Mostar. 

“The PIC Steering Board reiterated its full support to the High Representative, and 
reminded all authorities in BiH to respect and ensure full compliance with the General 
Framework Agreement for Peace and decisions of the High Representative in this regard.  

“The PIC Steering Board welcomed adoption of the UN Security Council resolution 1895, 
extending the Chapter VII mandate of EUFOR. 

“The PIC Steering Board underlined the importance of freedom of expression including a 
free and independent media, with special regard to the forthcoming elections. 

“The PIC Steering Board urged BiH authorities to urgently adopt a law to be able to 
conduct a population census in 2011, in line with relevant EU requirements. The PIC 
Steering Board reiterated the importance of adopting and implementing, without further 
delay, the revised and UNHCR endorsed Strategy for the Implementation of Annex VII of 
the General Framework Agreement for Peace (GFAP). The United Nations Security 
Council in resolution 1895 of 18 November 2009 also highlights the need to resolve the 
issue of displaced persons and refugees. 

“The PIC Steering Board repeated its call to BiH authorities to continue to cooperate fully 
with the ICTY. The Steering Board of the PIC calls upon the competent authorities of BiH 
to fulfil their obligations under international law to cooperate fully with the ICTY, by 
facilitating the arrest of all ICTY indictees, including Ratko Mladic, without further delay, 
and by dismantling their support networks. It also expressed serious concern that the 
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failure of BiH authorities to address the issue of international judges and prosecutors 
would have a negative effect on the entire judicial system in BiH, contradict BiH’s 
international obligations, and inhibit the UN Security Council’s completion strategy for 
ICTY. The PIC Steering Board also urged BiH authorities to fund the judiciary to allow for 
the eventual replacement of international jurists with national judges and prosecutors. The 
PIC Steering Board encouraged the High Representative to consider what further steps 
could be taken to address these concerns.  

“In light of the challenging economic situation the Steering Board urge the authorities to 
intensify efforts to implement the measures agreed under the terms of the IMF Standby 
Arrangement, including reforms to render the system of social benefits sustainable, more 
efficient, and more equitable as discussed with the World Bank. 

“The PIC Steering Board urged the leaders of BiH to refrain from divisive rhetoric and 
behaviour that further polarises the political atmosphere in BiH; personal attacks and 
threats of legal action against the High Representative and his staff are unacceptable. 

“Finally the PIC Steering Board commend the High Representative and his staff for their 
service to peace and stability in BiH.  

“The next meeting of PIC Steering Board Political Directors will take place in Sarajevo on 
24–25 February 2010.” 
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Background 

13.1 The Cotonou Agreement45 provides the framework for relations between the EU and 
77 countries of Africa, the Caribbean and the Pacific (ACP). It is based on five 
interdependent pillars:  

— a comprehensive political dimension; 

— participatory approaches; 

— a strengthened focus on poverty reduction;  

— a new framework for economic and trade cooperation;  

— a reform of financial cooperation.  

13.2 Its overarching objective is the reduction and eventual eradication of poverty, 
consistent with sustainable development objectives; and the gradual integration of ACP 
states into the world economy.  

13.3 It was revised in 2005, particularly to incorporate “good governance” provisions. 
Article 96 provides for consultations between the EU and an ACP State if the ACP State is 
considered to be in breach of an “essential element” of the agreement (respect for human 
rights and fundamental freedoms, as set out in Article 9 of the Agreement). If no remedy is 
found, “appropriate measures” may be taken including, as a last resort, total or partial 
suspension of the Agreement. 

13.4 Mauritania is a signatory. In October 2008 we considered Commission 
Communication 12669/08 on the opening of consultations with Mauritania under Article 
96 of the Agreement.  

13.5 The Commission noted that, since the 1980s, the history of Mauritania has been 
marked by numerous coup attempts, which “was how Colonel Ould Taya seized power in 
1984, succeeding President Ould Haidallah”. The Taya regime remained in power for 
almost 20 years, overseeing a succession of contested elections but “notable, above all, for 
the ethnic cleansing of the administration in the late eighties and early nineties and other 
ethnically-motivated measures which caused thousands of Mauritanians to leave the 
country for Senegal and Mali.” It was against this background, the Commission said, that 
the bloodless coup of 3 August 2005 was carried out by members of the military very close 
to former President Ould Taya, who formed a military council under the leadership of 
Colonel Ely Ould Mohamed Val. This interim authority, the Commission said, carried 
through an exemplary democratic transition with the support of the international 
community and the European Union in particular; after a series of democratic polls — a 
constitutional referendum and parliamentary and presidential elections — Mauritania’s 
first democratically elected President took office in March 2007. 

13.6 However, on 6 August 2008, generals from the Mauritanian army, former members of 
the military council that had led Mauritania’s democratic transition in 2005–2007, carried 

 
45 See http://ec.europa.eu/development/geographical/cotonouintro_en.cfm for full information on the Cotonou 

Agreement.  
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out another bloodless coup. They arrested the elected President Sidi Ould Cheikh 
Abdallahi and the Prime Minister Yahya Ould Ahmed Waghef, and one of the generals 
involved in the coup, Mohamed Ould Abdel Aziz, proclaimed himself head of a “High 
State Council of armed and security forces” made up of 11 members of the military who, he 
announced, would take the necessary measures to guarantee the continuity of the State and 
cooperate with the institutions, political forces and civil society to supervise the holding of 
a presidential election.  

13.7 On the same day, the EU Presidency and the Commission condemned the coup, 
calling for respect for democracy and the legal institutional framework that had been in 
place since 2007, and for the release and return to office of the President and Prime 
Minister.  

13.8 The Commission noted that the coup had also been widely condemned by the 
international community, including the United States and the African Union; and that the 
latter, like the Arab Maghreb Union, has sent an envoy, to follow developments and help to 
promote a peaceful settlement of the crisis. 

13.9 These events were the culmination of a political crisis which started three months 
earlier (which were outlined in detail in the Communication) but which, until the coup, 
had remained within the constitutional framework. The military leaders and those in 
authority who supported them had, the Commission said, argued that this coup was the 
only possible solution to the institutional stalemates of recent months and the steady 
deterioration of the situation in Mauritania. The Commission, however, considered that 
any solution falling outside the framework of Mauritania’s constitution was completely 
unacceptable; although difficult, the Commission believed that a solution within that 
framework was possible, and “would have been far preferable to simply halting a 
democratic process that had been put in place with considerable political and financial 
support from the international community and the EU in particular.”  

13.10 Recalling the “essential elements” in Article 9(2) on which the Partnership is based, 
and that democratic principles and the rule of law underpinned the domestic and 
international policies of the Parties, the Commission found that the circumstances in 
which the military junta had taken power were “a particularly serious and manifest 
violation of these essential elements and deems the situation to be a case of special urgency 
within the meaning of Article 96(2)(b) of the Agreement”; opening consultations with the 
authorities in power in Mauritania were therefore necessary to open in order to examine 
possible solutions to the crisis which would re-establish constitutional order.  

13.11 The Commission also proposed that, during the consultation period, ongoing 
cooperation activities be confined to humanitarian measures or those that directly benefit 
the population (including support under Envelope B of the 9th EDF to deal with the effects 
of flooding), contract implementation and payments relating to contracts already being 
implemented (including road and infrastructure works), subject to compliance with the 
specific conditions of the financing agreements. Where the preparation of new 
programmes for the recently signed 10th EDF entailed repeated contact with the national 
authorities, project preparation activities would be limited, except in the case of any 
humanitarian measures or measures that directly benefitted the population. The 
Commission was also verifying whether the conditions for implementation of the Fisheries 
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Partnership Agreement and its recently revised protocol were still met, following which it 
reserved “the right to take any action which may be necessary in accordance with the 
Fisheries Partnership Agreement”. 

13.12 In his accompanying Explanatory Memorandum and separate letter of 12 September 
2008, the then Minister for Europe at the Foreign and Commonwealth Office (Mr Jim 
Murphy) supported the need for quick action by the EU and the response recommended in 
the Communication, which he said would “place pressure on the Mauritanian leadership 
with the intention of securing the release of the Mauritanian President and Prime Minister 
and a return to multiparty democracy.” Though the situation on the ground remained 
calm, it was important that the democratic institutions of Mauritania were reinstated as 
soon as possible; the Government would continue to use every opportunity to press the 
Mauritanian authorities to release the deposed President and Prime Minister, to behave 
transparently, respect human rights, and return the country to democratic rule as soon as 
possible.  

13.13 He concluded by saying that “the speed of events on the ground coupled with the 
need to act decisively means that there is not enough time for your Committee to scrutinise 
the Decision” and hopes that the Committee will understand “if I agree to this proposal 
before scrutiny has been completed.” We accepted the Minister’s explanation, and cleared 
the document, which was adopted by the 15 September General Affairs and External 
Relations Council (GAERC). 

13.14 In view of the widespread interest in EU-ACP relations — which in this instance had 
the added dimension of relations with the EU’s Mediterranean partners46 — and the EU’s 
endeavour to establish a link between development assistance and good governance, we 
also reported these developments to the House. 

13.15 Then, in March 2009, the Committee considered a Council Decision proposing the 
ending of formal Article 96 consultations with Mauritania and, in terms of the 
“appropriate measures” that may then be proposed thereunder, to suspend most 
development funds under the 10th EDF, i.e., to “drastically reduce” the amount of economic 
aid granted directly to the government and agencies and companies of the state, or 
managed by the state. The Commission said that this would formalise the situation since 
the 6 August coup when all new aid was frozen by the EU. The proposed funding 
programme for 2008–2013 amounts to just over €158 million. 

13.16 The Commission also proposed: 

— that payments relating to contracts already in progress be honoured in accordance with 
ongoing decisions related to funding; 

— that new contracts may be signed, based on the current financing agreements, for 
proposed programmes relating to democracy and human rights, financial support of 
NGOs, food and refugee returns; 

 
46 The Commission notes also that Mauritania is not a member of either ECOWAS (which it left in 2000) or the West 

African Economic and Monetary Union, but it is member of the Arab League and the Arab Maghreb Union; has 
been participating in the Euro-Mediterranean Barcelona Process as a full member since November 2007; and is also 
taking part in the Union for the Mediterranean. 
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— “exceptionally” to continue financing migration programmes; 

—  only to release funding for programmes to renew the port at Nouahibou and carry out 
wreck removal there once a suitably acceptable solution arises; 

— to restore full development funding only when sufficient progress towards democracy 
had been made. 

13.17 In her Explanatory Memorandum of12 March 2009, the then Minister for Europe at 
the Foreign and Commonwealth Office (Caroline Flint) recalled the events of 2008 that led 
to the earlier Communication, and noted that, in response to the coup, the European 
Union had written to the Islamic Republic of Mauritania in September 2008 informing 
them of its intention to initiate a process under Article 96 of the Cotonou Agreement. On 
20 October 2008, the then Minister said, EU officials had met representatives from the 
Mauritanian military regime to discuss procedures under Article 96; proposals submitted 
at that time were unacceptable, as they did not include the immediate, unconditional 
release of the legitimate president and did not provide the framework for the restoration of 
the constitutional order in the short term; Mauritania was accordingly given one month to 
provide the EU with proposals for the restoration of constitutional order or face 
“appropriate measures”; and had failed to submit alternate proposals acceptable to the EU 
by the 20 November 2008 deadline.  

13.18 She went on to explain that, on 14 November 2008, the deposed President was 
released into house arrest, and that: 

— in a 10 November 2008 communiqué, the United Nations and five regional 
organisations (the AU, the EU, la Francophonie, the OIC,47 the Arab League) set out 
their demands: 

• “the unconditional release of the President; 

• the involvement of the President, given his democratically-elected status, in    
finding a way out of the crisis; 

• the involvement of all concerned actors; 

• respect for the Mauritanian constitution and international law.”  

— the permanent members (except China) and African non-permanent members of the 
UN Security Council had associated themselves with this statement; 

— the same organisations and Security Council members (including China this time) on 
21 November 2008 reaffirmed the elements in the 10 November communiqué and 
concluded that the junta’s proposals were not acceptable; 

— on 25 November 2008, the EU agreed to continue consultations and take stock after the 
next round of meetings which took place on 6 and 7 December 2008; 

 
47 The Organization of the Islamic Conference (OIC) is the second largest inter-governmental organization after the 

United Nations, with a membership of 57 states spread over four continents. See http://www.oic-oci.org/ for full 
information. 
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— on 21 December 2008, the President was released from house arrest, although it 
appeared that his movements were being monitored and restricted; 

— on 27 December 2008 the military regime began unity talks with a view to holding 
Presidential elections, but the unity talks, which finished on 5 January 2009, were not a 
success; 

—  the military regime had nonetheless announced on 11 January 2009 that Presidential 
elections would be held on 6 June 2009 and a constitutional referendum on 20 June 
2009; 

— General Abdel Aziz had indicated he would step down as leader and resign his military 
role in order to stand in the elections. 

13.19 The then Minister said that the EU saw the release of the President and the recent 
moves towards democracy as a symbolic gesture, aimed at reducing movement within the 
EU towards tougher measures under Article 96 of the Cotonou Agreement. She was 
concerned that there was not enough time to ensure the proposed elections in June would 
be free and fair; in line with the wider international community, the UK’s objectives 
continued to be the removal of all restrictions on the deposed president, more involvement 
of the political parties and civil society in the democratic process, and a clear and 
realistic electoral timetable with a clearer statement of principles. She explained that the 
Mauritanian military junta had already argued that the imposition of measures under 
Article 96 of the Cotonou Agreement would not be consistent with international law and 
that it would constitute interference in domestic matters; however, the then Minister 
noted, under the terms of Cotonou Agreement the EU may take “appropriate measures” 
where another party to the agreement failed to uphold the “fundamental” and “essential 
elements”, and professed herself content that there was a legal basis for the imposition of 
measures by the EU in this case. She supported the Commission’s proposal — a suspension 
of most new funding under the 10th EDF; humanitarian aid would continue, as would 
direct support to the population, support to civil society (outside the EDF), funding on 
migration under the 9th EDF regional funds and support for refugee return. The 
Commission also proposed to retain the possibility of new projects under the regional B 
packet of the 10th EDF for response to the food crisis, as well as support to agriculture to 
increase food security, provided that funding went to non-state actors and international 
organisations; existing contracts would also be honoured. The Commission would also 
continue a political and sectoral dialogue, at technical level, without recognising the legality 
of the regime.  

13.20 It was, the then Minister noted, important that the EU played a constructive role in 
assisting Mauritania’s transition to democracy, monitored whether necessary reforms were 
implemented, and reviewed progress towards a return to constitutional order; the review 
mechanism would enable the EU to have this oversight, and take appropriate action should 
the Mauritanian authorities fail to deliver on their undertakings; this approach was also 
consistent with the constructive role played by other international organisations, 
particularly the African Union. 
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Our assessment 

13.21 We agreed with the Minister that no legal issues arose from the Commission’s 
proposals, and cleared the document. In so doing, we asked that the Minister alert the 
Committee to any proposals to change the level of provision under the 10th EDF prior to 
the conclusion of the Article 96 process and the full restoration of the status quo ante. 

13.22 We also reported these developments to the House because of the widespread 
interest in the issues involved, and in the light of the Committee’s continuing interest in the 
effectiveness of the Article 96 process.48, 49 

The proposed Council Decision 

13.23 The previous Council Decision was adopted as Council Decision 2009/472/EC on 6 
April 2009. 

13.24 In his Explanatory Memorandum of 30 December 2009, Minister of State at the 
Foreign and Commonwealth Office (Mr Ivan Lewis) describes subsequent events as 
follows: 

“After intense negotiations in Dakar with the International Contact Group (UN, 
African Union, EU, Arab League, US and Francophonie), and with the intervention 
of Presidents Sarkozy and Wade (Senegal), an accord was subsequently signed 
between the opposing parties on 4 June 2009, ensuring the return to constitutional 
order, paving the way for elections in July and the development of an inclusive 
political dialogue. 

“Elections were held on 18 July as planned. Abdelaziz won with 52% of the vote (he 
required 51% to win in the first round). It did not take long for the opposition parties 
to officially contest the outcome. The Constitutional Council declared the result valid 
on 27 July. Despite the contested result, international observers (including US, 
African Union, France, Spain, Qatar, Francophonie and Arab League) were generally 
agreed that the irregularities did not appear to amount to vote rigging or fraud.  

13.25 The Minister also says: 

“While Mauritania is technically still under Article 96 measures, development 
funding has gradually been restored as benchmarks towards the return of 
constitutional order set out in Council Decision 2009/472/EC have been met.”  

The Government’s view 

13.26 The Minister goes on to comment as follows: 

“The proposal to lift Article 96 measures stems from the findings of a joint Swedish 
Presidency/Commission mission, which visited Mauritania on 3–5 October to assess 

 
48 See also, for example, (26227) 16041/04 and (29544) 7499/08: HC 16–x (2008–09), chapter 7 and (30446) 6543/09 HC 

16–x (2008–09), chapter 8 (11 March 2008) on the Article 96 process and Guinea-Bissau. 

49 See headnote: (30484) 6963/09: HC 19–xi (2008–09), chapter 15 (18 March 2009). 
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the follow-up to the Dakar Agreement. While noting that political tensions and 
structural shortcomings in Mauritania were still evident and would need to be 
addressed, the mission concluded that the Dakar Agreement and its implementation 
had resolved the political conflict arising from the August 2008 coup. The opposition 
had taken part in all phases of implementing the Dakar agreement. There were also 
opportunities for resumption of inclusive national dialogue, provided it focused 
on preventing future crises and setting up genuine political dialogue (e.g. on 
constitutional change to rebalance the powers of the State, and on establishing an 
electoral code and a permanent independent electoral commission). The continued 
attention of the international community, including the EU, could play a major role 
in this respect.  

“The UK supports the proposal to lift the Article 96 measures. Whilst concerned 
with the election irregularities, we are content to normalise relations with Mauritania 
now that constitutional order has been restored. It is important that the international 
community support Mauritania’s development; the Sahel region is a key CT concern, 
and a stable and secure Mauritania would help counter the threat in the area from Al 
Qaeda in the Islamic Maghreb (A-QM). 

“We also support establishing regular and structured (“enhanced”) political dialogue 
with Mauritania under Article 8 of the Cotonou Agreement. While enhanced 
dialogue is normally used as the last step before initiating Article 96 procedures, 
Cotonou also allows for enhanced dialogue post lifting of Article 96 measures. Whilst 
constitutional order has been restored, considerable support is required to 
strengthen areas such as good governance, human rights and the rule of law. Article 
8 dialogue provides a framework for such support and for promoting inclusive 
national dialogue. It also sends a clear message to Mauritania, and other countries in 
Africa, that democratic constitutional order is an important principle for the EU.” 

Conclusion 

13.27 We leave it to others to judge whether this is the right approach; as is so often the 
case, only time will tell — though the fact that what occurred at the outset overturned 
what was described earlier as an exemplary democratic transition, which had been 
painstaking undertaken in 2005–07 with considerable political and financial support 
from the international community and the EU in particular, is bound to raise doubts 
about the extent to which Mauritania, and other countries in Africa, will see this 
outcome as the “clear message” that the Minister envisages.  

13.28 In clearing the document, we noted the fact that, despite a request last March that 
the Committee be alerted to any proposals to change the level of provision under the 
10th EDF prior to the conclusion of the Article 96 process and the full restoration of the 
status quo ante, it has heard nothing from the Minister about the fact that, while 
technically still under Article 96 measures, “development funding has gradually been 
restored as benchmarks towards the return of constitutional order set out in Council 
Decision 2009/472/EC have been met.” We accordingly ask the Minister to explain why 
the Committee’s request was overlooked. 
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14  Succession and Wills  

(31015) 
14722/09 
+ ADDs 1–2 
COM(09) 154 

Draft Regulation on Jurisdiction, Applicable Law, Recognition and 
Enforcement of Decisions and Authentic Instruments of Succession 
and the Creation of a European Certificate of Succession 

 
Legal base Articles 65 and 67(5) EC Treaty; QMV; co-decision 

(in future Article 81 TFEU;OLP) 
Department Ministry of Justice  
Basis of consideration Minister’s Letter of 17 December 2009 
Previous Committee Report HC 5–ii (2009–10), chapter 6 (25 November 2009) 
To be discussed in Council No date fixed 
Committee’s assessment Legally and politically important 
Committee’s decision Cleared 

Background 

14.1 Article 65 EC Treaty (now Article 81 TFEU) provides for the adoption of measures in 
the field of judicial cooperation with cross-border implications, which expressly include 
measures “improving and simplifying the recognition and enforcement of decisions in civil 
and commercial matters, including decisions in extrajudicial cases” and “promoting the 
compatibility of the rules applicable in the Member States concerning the conflict of law 
and of jurisdiction.” The numerous instruments which have already been adopted on this 
basis, in particular Regulation (EC) No. 44/2001 (“the Brussels Regulation”), exclude 
succession from their scope.  

The Document 

14.2 The proposal seeks to address this lacuna and establish common rules in the area of 
wills and succession. There are three main areas for which it proposes uniform rules. 

Jurisdiction 

14.3 Articles 3 to 15 deal with jurisdiction, i.e., which court should deal with a succession. 
Courts are defined widely to include public authorities dealing with succession. As a basic 
rule the proposal envisages that the Member State where the deceased was habitually 
resident at the time of death should have jurisdiction (Article 4). If the deceased chose the 
application of the law of another Member State, limited provision is made for the case to be 
transferred to the courts of that Member (Article 5). Rules of ‘residual jurisdiction’ address 
situations where a deceased was not habitually resident in any Member State at the time of 
their death (Article 6). In addition, the Regulation contains various supplementary 
jurisdictional provisions, for example provisions relating to concurrent and related 
proceedings (Articles 13 and 14) and the taking of supplementary provisional and 
protective measures (Article 15). 
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Applicable Law 

14.4 As a general rule the proposal envisages that the law applicable to the succession 
should be that of the state where the deceased was habitually resident at the time of death 
(Article 16), whatever court or authority would have jurisdiction and even if this results in 
applying the law of a third country. The ‘habitual residence’ rule would also work as a 
default provision. In addition and as an exception to the general rule, a testator would be 
able to choose the law of his or her nationality to apply to the succession (Article 17).  

14.5 The scope of the applicable rules in the Regulation is defined in broad terms (Article 
19) and would cover, for example, the validity and interpretation of any will, the capacity to 
inherit, the rules on the transfer of the property, responsibility for paying the debts of the 
estate, the rules on compulsory inheritance (i.e. rules for the benefit of relatives that cannot 
be changed by a will). Notably the choice of law rules would extend to “any obligation to 
restore or account for gifts and the taking of them into account when determining the 
shares of heirs”, i.e. the claw back of lifetime gifts. The Regulation would expressly permit 
the preservation of regimes of the Member States where there are “special succession 
regimes” applying to immovable property, enterprises or other “special categories of 
property” on account of their economic, family or social aims (Article 22). Finally, the 
applicable law rules of the proposal may not be applied if the determining court considers 
that it is incompatible with the public policy of its Member State (Article 27). 

Recognition and enforcement 

14.6 Article 29 of the proposal provides for automatic recognition of any decision of a 
court of another Member State except in the very limited circumstances set out in Article 
30. Article 31 excludes the possibility of review by an EU court of the substance of a 
decision by a competent court in another Member State. Authentic instruments shall, as a 
general rule, be recognised and enforced irrespective of country of origin provided there 
are no public policy objections in the Member State where recognition or enforcement is 
sought (Articles 34 and 35). Finally, provision is made for the creation, recognition and 
enforcement of a new “European Certificate of Succession” (Articles 36 to 44). Its use 
would not be obligatory and it would not replace existing procedures for other enforceable 
documents.  

14.7 When we originally looked at this proposal late last year we expressed broad 
agreement with the Government’s basic position in relation to the potential benefits of 
Community rules in a field of growing cross-border significance. We found that the 
proposal raised no significant subsidiarity issues. 

14.8 At the same time we shared the Government’s concerns about the incompatibility of 
the possible or implied claw back provisions of the proposal with the established succession 
regime in the United Kingdom. We were concerned about the administrative burdens 
imposed by rules allowing for the recovery of inter vivos gifts. We therefore asked the 
Minister to indicate if the Government intended to ‘opt in’ to the proposal only if 
appropriate amendments could be obtained to exclude the claw back of lifetime gifts. We 
also expressed cautious agreement with the Government’s preference for a definition of 
‘habitual residence’ although we asked the Minister to clarify why the lack of definition was 
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likely to be of particular importance in relation to this proposal when the same criterion 
was used in several other recent civil judicial cooperation measures at EU level.  

14.9 Finally, we asked the Minister to explain the Government’s position with regard to the 
tax neutrality of the measure and, in particular, whether the current wording of Article 21 
of the proposed text was sufficient to ensure this objective. We asked the Minister to assure 
us that the proposal would be without effect with regard to the existing regime governing 
inheritance tax payable on assets held in one Member State but bequeathed to a beneficiary 
in another Member State according the law of another State. We decided to hold the 
document under scrutiny at least until we had received the Minister’s reply. 

The Minister’s Letter 

14.10 The Minister (Lord Bach) has now replied and informs us of the Government’s 
decision not to ‘opt in’ to the measure. He comments as follows:  

“I am writing to inform you that the Government has decided not to opt-in to this 
proposal and to answer the other points you raised in relation to this dossier. 

“You asked to be kept informed of the Government’s thinking on the opt-in 
question. The Government’s decision not to opt-in to this proposal at this stage was 
announced to both Houses on 16 December 2009. We felt it was important to 
communicate this decision as soon as it had been reached and ahead of the 
Parliamentary recess. I attach the terms of the announcement. 

“Whilst we will not opt in at this stage, and clearly that means we will not be bound 
by the resultant Regulation if that remains the position, the Government intends to 
engage fully with the forthcoming negotiations between Member States on this 
proposal, with the aim of removing the points which currently cause concern and to 
deliver further improvements for citizens with links and assets in more than one 
country. If that can be achieved, the Government could then decide to seek to adopt 
the final Regulation. That will be considered and consulted upon as appropriate at 
that time. I hope that your Committee will continue to consider and comment on the 
proposal as we move forward. 

“I turn now to some of the more detailed points you raised. 

“You asked about ‘habitual residence’ and why the lack of a definition of that concept 
is of particular importance here when the same concept has been used in several 
other recent measures in the field of civil judicial cooperation. 

“The primary reason for this concern is that the deployment of such a concept on its 
own could subject the estates of individuals, either on short-term secondments 
overseas or otherwise without a sufficiently substantial connection with a particular 
legal system, to that system’s law of succession if they were to die whilst resident in 
the country in question. This would be the case notwithstanding that it had been 
their intention to return to another State at the end of their secondment. 

“The Government considers that such outcomes would be inappropriate and would 
not accord with the reasonable expectations of individuals and their families. This 
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contrasts with the underlying rationale behind the currently applied connecting 
factor in the UK, namely domicile, the purpose of which is broadly to identify the 
jurisdiction where an individual intends to settle on a permanent basis. The 
Government’s view is that this concept correctly requires a substantial degree of 
connection and would therefore exclude individuals on short term work 
secondments or in analogous situations. 

“The Government considers that it would be appropriate to explore various ways in 
which the connecting factor could be made fit for purpose. One option is that it 
could be defined in some way to require a substantial degree of connection. The 
Government is aware that such an approach might encounter significant opposition 
among other Member States on the basis that such a definition could have 
undesirable repercussions in other areas of the law, for example in the area of child 
custody where habitual residence plays a pivotal role and a less substantial degree of 
connection may be thought appropriate. Another possible approach would be to 
leave the concept of habitual residence undefined, but to use it in combination with 
other requirements such as a minimum period of actual residence. This was the basis 
of the solution adopted in the 1989 Hague Succession Convention. Such a solution 
may not encounter such opposition from other Member States. This will have to be 
tested in forthcoming negotiations. 

“In respect of your specific point about the bald term not being problematical in 
other areas of law, that is of course true. It is accepted, for example, that this is the 
position in EC Regulation 2201/2003 (‘Brussels II bis’) where habitual residence plays 
a crucial role in the context of international child custody disputes within the 
Community. However in one important respect that context differs from that of 
succession. The former will very often involve litigation between parties who are 
unable to agree on the outcome. In those circumstances the court can determine the 
habitual residence as a matter of fact based on all relevant factors. Courts are well 
used to applying the principle in that context. In succession, however, most cases are 
not at all contentious and will not involve litigation or court judgments. It is vital for 
the success of this Regulation that this should remain the case and that solicitors 
should be able to advise with confidence on the application of the connecting factor 
in any particular case. 

“I turn now to the points you raise in relation to tax, and your request for an 
explanation of the Government’s position with regard to the tax neutrality of the 
Commission’s proposal, in particular whether the current wording of Article 21 of 
the proposed text is sufficient to ensure this objective. 

“The advice received from HM Revenue and Customs (HMRC) is that the proposal 
is thought unlikely to affect tax in any significant way and, if it does affect tax 
neutrality and the collection of revenues, it will only do so in a limited number of 
scenarios in relation to inheritance and other related tax matters. 

“UK inheritance tax is charged on the worldwide estate of UK domiciled individuals 
and long-term residents in the UK, and on property situated within the UK where 
the person is neither domiciled in the UK nor a long-term resident. In respect of 
property situated within the UK, a Grant of Probate / Letters of Administration can 
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only be issued by the Probate Office (or in Scotland, Confirmation issued by the 
Sheriff Clerk) after HMRC has certified that any inheritance tax due has been paid or 
that none is due. This process ensures that HMRC are notified of the death of an 
individual and that inheritance tax on an estate is paid before the assets are 
distributed to beneficiaries. 

“Article 21(2)(b) provides that the law applicable to the succession shall be no 
obstacle to the application of the law of the Member State in which the property is 
located where it subjects the final transfer of the inheritance to the beneficiaries to 
the prior payment of taxes relating to the succession. Although this provision should 
protect the UK’s position in relation to taxation, were the text of the final Regulation 
to be such that the UK probate process would not in some cases be engaged in the 
administration of property situated in the UK, this could present a risk to the 
collection of inheritance tax in those cases. 

“Article 21 is certainly welcome in principle, but we will nevertheless be giving it 
further consideration in order to assess that it is drafted in terms that adequately 
cover this important issue. 

“You have also requested assurance that the proposal is satisfactory with regard to 
the existing regime governing inheritance tax payable on assets held in one Member 
State but bequeathed to a beneficiary in another Member State according the law of 
another State. You seek assurance that in such cases inheritance tax will remain 
payable on any assets within the jurisdiction on exactly the same terms as if the 
deceased and his beneficiary were residents here and the succession governed by 
domestic law. This should be the case even if there is and has been no further 
connection between the State imposing the tax and the deceased or the beneficiary 
and even if the tax were chargeable at such rate as to necessitate the liquidation of the 
assets at below market value. 

“The advice received from HMRC is that inheritance tax is calculated by reference to 
the value of a person’s worldwide estate immediately prior to death and is unrelated 
to where a beneficiary may reside. On this basis the proposal should not undermine 
the UK’s ability to assert rights to tax worldwide property. 

“Finally, you have asked for a summary of the responses to the consultation. The 
consultation exercise closed on 2 December and a report of the results will be 
published in the New Year. I can tell you that we received 99 responses, mostly from 
the charitable sector but legal professionals and their representative organisations 
also provided a significant number of responses. These overwhelmingly stressed the 
potential difficulties the Regulation might cause if introduced as drafted and urged 
the Government not to opt in. Many also expressed the view that if we did not opt in 
we should continue to engage constructively with the negotiations in an attempt to 
secure improvements which might make it acceptable or better at a later point. Of 
course, this is exactly what the Government has decided to do. If you wanted further 
details of the consultation before the fuller report is published please let me know.” 
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14.11 The Written Ministerial Statement by the Secretary of State for Justice and Lord 
Chancellor (Jack Straw), addressed to both House and communicated on 16 December 
2009 and referred to in the Minister’s letter, reads as follows: 

“The Government has today decided not to opt-in to the European Commission’s 
proposed Regulation on succession and wills. This means the UK will not be bound 
by this Regulation. 

“Hundreds of thousands of UK citizens live and work in other EU Member States, 
and millions of others enjoy holidays in the EU. The diversity of rules and systems 
that apply to succession in different Member States can make for considerable 
complications where a person owns property across borders. In principle therefore, 
efforts to simplify and clarify the rules which apply to international successions could 
produce huge benefits for UK citizens, and the Government is strongly supportive of 
the project in principle. However, there are potentially significant problems 
identified with the proposal that the EU Commission has published. These were set 
out in a public consultation document, copies of which are available in the libraries 
of both Houses.  

“That consultation document highlighted two key problems. The first, and most 
difficult of those, was ‘clawback’, which describes a legal mechanism where gifts 
made during a person’s lifetime can be recouped after their death. The introduction 
of this concept into the UK could create major practical difficulties, particularly for 
the recipients of such gifts including charities. 

“The second key concern was the proposal’s reliance on ‘habitual residence’ as the 
sole connecting factor, i.e. the factor of a person’s circumstances which determines 
when the Regulation’s other rules apply. Using ‘habitual residence’ in isolation in this 
way could mean that the relatives of anyone who lived abroad for a relatively short 
period of time and then died there would find their estate was subject to a law with 
which they had no real connection. That could lead to unforeseen and unfair 
outcomes. 

“The Ministry of Justice’s recent public consultation confirmed that these issues are 
widely considered to be of very significant concern. A report of that consultation will 
be published in due course. 

“The Government has concluded that the potential benefits of this proposal are 
outweighed by the risks and has therefore decided that the best course of action is 
not to opt in to the proposal and the UK will therefore not be bound by the outcome.  

“The Government intends, however, to engage fully with the forthcoming 
negotiations between Member States on this proposal, with the aim of removing the 
points which currently cause concern and to deliver further improvements for 
citizens with links and assets in more than one country. If that can be achieved, the 
Government could then decide to seek to adopt the final Regulation. That will be 
considered and consulted upon as appropriate at that time.” 
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Conclusion 

14.12 We thank the Minister for his detailed and helpful comments and clarifications. 
We welcome the Government’s decision not to ‘opt in’ to the measure, at least in its 
present form. Accordingly, we are content to clear the document on the understanding 
that any new proposal which may induce the Government to change its mind about UK 
participation would have to be very substantially revised and thus be deposited for 
parliamentary scrutiny in any event. 
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15  Documents not raising questions of sufficient legal 
or political importance to warrant a substantive report 
to the House 

Department for Business, Innovation and Skills 

(31114) 
15496/09 
+ ADDs 1–3 
COM(09) 589 

Commission Communication on Global Monitoring for Environment 
and Security (GMES): Challenges and Next Steps for the Space 
Component. 

(31222) 
16607/09 
COM(09) 637 

Draft Council Regulation amending Regulation (EC) No. 1911/2006 
imposing a definitive anti-dumping duty on imports of solutions of 
urea and ammonium nitrate originating, inter alia, in Russia. 

(31223) 
16913/09 
COM(09) 633 

Draft Council Regulation concluding the “new exporter” review of 
Regulation (EC) No. 1338/2006 imposing a definitive anti-dumping 
duty on imports of chamois leather originating in the People’s 
Republic of China, levying retroactively and imposing an anti-
dumping duty with regard to imports from one exporter in this 
country and terminating the registration of these imports. 

Department for Children, Schools and Families 

(31189) 
16646/09 
+ ADD 1 
SEC(09) 1616 

Commission Staff Working Document: Progress towards the Lisbon 
objectives in education and training Indicators and benchmarks 2009. 

(31193) 
15897/09 
+ ADD 1 
COM(09) 640 

Commission Communication Key competences for a changing world 
Draft 2010 joint progress report of the Council and the Commission 
on the implementation of the Education & Training 2010 work 
programme. 

(31205) 
17079/09 
–– 

Report on the Annual Accounts of the European Schools for the 
financial year 2008 together with the Schools' replies. 

Department for Energy and Climate Change 

(31218) 
17199/09 
+ ADDs 1–4 
COM(09) 667 

Commission Communication on the Fifth national communication 
from the European Community under the UN Framework Convention 
on Climate Change (UNFCCC) (required under Article 12 of the United 
Nations Framework Convention on Climate Change). 
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Department for Environment, Food and Rural Affairs 

(31154) 
16257/09 
–– 

Report on the Annual Accounts of the Community Fisheries Control 
Agency for the financial year 2008 together with the Agency's replies. 

 

Foreign and Commonwealth Office 

(31213) 
17301/09 
COM(09) 621 

Draft Council Decision on the signing and the provisional application 
of a protocol to the Euro-Mediterranean Agreement between the 
European Communities and their Member States and the Republic of 
Tunisia to take account of the accession of the Republic of Bulgaria 
and Romania to the European Union. 

(31214) 
17302/09 
COM(09) 620 

Draft Council Decision on the conclusion of a protocol to the Euro-
Mediterranean Agreement between the European Communities and 
their Member States and the Republic of Tunisia to take account of 
the accession of the Republic of Bulgaria and Romania to the 
European Union. 

(31216) 
–– 
–– 

Council Joint Action amending Joint Action 2009/131/CFSP extending 
the mandate of the European Union's Special Representatives for the 
crisis in Georgia. 

Home Office 

(31191) 
16870/09 
COM(09) 658 

Draft Council Decision supplementing the Schengen Borders Code as 
regards the surveillance of the sea external borders in the context of 
the operational cooperation coordinated by the European Agency for 
the Management of Operational Cooperation at the External 
Borders. 

Department for Transport 

(31153) 
16256/09 
— 

Report on the Annual Accounts of the European GNSS Supervisory 
Authority for the financial year 2008 together with the Authority's 
replies. 

Department for Work and Pensions 

(31185) 
16708/09 
COM(09) 639 

Commission Communication: Key messages from the Employment in 
Europe 2009 Report. 
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Formal minutes 

Wednesday 6 January 2010 

Members present:  

Michael Connarty, in the Chair 

Mr Adrian Bailey 
Mr David S. Borrow 
Mr William Cash 
Jim Dobbin 

 Mr Greg Hands 
Keith Hill 
Kelvin Hopkins 
Angus Robertson 

1. Scrutiny of Documents 

Draft Report, proposed by the Chairman, brought up and read. 

Ordered, that the draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1.1 to 15  read and agreed to. 

Resolved, That the Report be the Fifth Report of the Committee to the House. 

Ordered, That the Chairman make the Report to the House. 

 

 [Adjourned till Wednesday 13 January at 2.30 pm. 
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Standing order and membership 

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European Union 

documents and— 

 

a) to report its opinion on the legal and political importance of each such document and, where it considers 

appropriate, to report also on the reasons for its opinion and on any matters of principle, policy or law which 

may be affected; 

b) to make recommendations for the further consideration of any such document pursuant to Standing Order 

No. 119 (European Standing Committees); and 

c) to consider any issue arising upon any such document or group of documents, or related matters. 

 

The expression “European Union document” covers — 

 

i) any proposal under the Community Treaties for legislation by the Council or the Council acting jointly with 

the European Parliament; 

ii) any document which is published for submission to the European Council, the Council or the European 

Central Bank; 

iii) any proposal for a common strategy, a joint action or a common position under Title V of the Treaty on 

European Union which is prepared for submission to the Council or to the European Council; 

iv) any proposal for a common position, framework decision, decision or a convention under Title VI of the 

Treaty on European Union which is prepared for submission to the Council; 

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union institution for or 

with a view to submission to another Union institution and which does not relate exclusively to consideration 

of any proposal for legislation; 

vi) any other document relating to European Union matters deposited in the House by a Minister of the Crown. 

 

The Committee’s powers are set out in Standing Order No. 143. 

 

The scrutiny reserve resolution, passed by the House, provides that Ministers should not give agreement to EU 

proposals which have not been cleared by the European Scrutiny Committee, or on which, when they have been 

recommended by the Committee for debate, the House has not yet agreed a resolution. The scrutiny reserve 

resolution is printed with the House’s Standing Orders, which are available at www.parliament.uk. 

Current membership 

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman) 
Mr Adrian Bailey MP (Labour/Co-op, West Bromwich West) 
Mr David S. Borrow MP (Labour, South Ribble) 
Mr William Cash MP (Conservative, Stone) 
Mr James Clappison MP (Conservative, Hertsmere) 
Ms Katy Clark MP (Labour, North Ayrshire and Arran) 
Jim Dobbin MP (Labour, Heywood and Middleton) 
Mr Greg Hands MP (Conservative, Hammersmith and Fulham) 
Mr David Heathcoat-Amory MP (Conservative, Wells) 
Keith Hill MP (Labour, Streatham) 
Kelvin Hopkins MP (Labour, Luton North) 
Mr Lindsay Hoyle MP (Labour, Chorley) 
Mr Bob Laxton MP (Labour, Derby North) 
Angus Robertson MP (SNP, Moray) 
Mr Anthony Steen MP (Conservative, Totnes) 
Richard Younger-Ross MP (Liberal Democrat, Teignbridge) 
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