FINANCE BILL 2016
6 JULY 2016

PUBLIC BILL COMMITTEE BRIEFING
Apprenticeship Levy (Clauses 87-110)

Background
Clauses 87-110 set out the rules for a new tax on employers to be known as Apprenticeship Levy
(AL), to be charged at a rate of 0.5% of an employer's total pay bill. Each employer will receive a
Levy Allowance (LA) of £15,000 to offset against their AL payment. AL will be effective from 6
April 2017.
Summary of concerns
Clause 88
•

LA should be set against AL payments on a first-in first-out basis rather than
one twelfth per month to avoid employers having to apply for refunds.

Clauses 90 and 91
•

Connected employers (companies and charities) should be able to share the
LA between constituent entities and, having made a determination of how the
LA is to be shared out, be able to change the allocation of LA to constituent
entities during the year so LA is not wasted, for example if paybills are
different than anticipated or where constituent entities of the company unit or
charities unit join or leave during the year.

•

Single entity employers with more than one PAYE scheme need to be able to
share the LA between their different PAYE schemes and be able to change the
allocation of LA between schemes during the year so LA is not wasted.

Clause 109
•

A start date of 6 April 2017 is too soon to ensure robust software is in place –
the start date should be put back to 6 April 2018.

We expand on our concerns below and have set out our recommendations as to how best to
resolve.
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Clause 88: Allocation of Levy Allowance (LA) during the year
•

Our concern: Although the Finance Bill clauses are silent on how LA is allocated to each
pay period, HMRC has said that one twelfth of the LA can be claimed in each month of the
tax year on a cumulative basis.

•

Our view: AL would be simple if the full £15,000 LA was allowed up front against AL
payments, with AL payable once the LA is exhausted. This would avoid detailed and
complex rules setting out how to allocate AL by pay period. It would also help seasonal
employers, who under the rules proposed by HMRC of allocating one twelfth of LA to each
month, will have to pay AL, recover it against any future PAYE liabilities and, where there is
still an overpayment at the year end, claim a refund after the year end. HMRC’s track
record on refunding overpayments to employers is extremely poor.
Whilst we accept that this would delay cash flow into the AL fund, the increase in
apprenticeships that the AL is designed to fund will not begin to happen until
July/August/September when school and college leavers start their apprenticeships, so
there should be sufficient funds in the fund well before they are needed even if many large
employers pay little or no AL on 22 May.

•

Our recommendation: we should welcome confirmation from the Minister that LA for the
whole year can be set against AL payments from the start of the tax year rather than having
to use one twelfth of LA each month.

Clauses 90 & 91: Levy Allowance (LA) and connected employers
•

Measure: Clause 90 sets out that where two or more companies are connected with one
another, only one company will be entitled to the annual LA to be offset against the AL.
Clause 91 sets out a corresponding rule for connected charities.
Amendment 25 modifies clause 90 to provide that connected companies (a “company unit”)
can determine what amount of LA each of them is to be entitled to for the year, but this
determination cannot be changed save by HMRC, and then only where the total amount of
LA claimed by the company unit is greater than £15,000. Amendment 27 makes a
corresponding modification to clause 91 covering connected charities (a “charities unit”).

•

Our concerns: even after the Amendments, there are two inequities.
•
The first is that the amount of LA available to connected employers, whether a
company unit or a charities unit, will potentially be less than the full amount of the LA,
ie £15,000, even after the Amendments, because a company unit or a charities unit
will be unable to change its determination of how much LA should be allocated to
each constituent company or charity, for example if it transpires that the paybill of a
particular company or charity is too small to use all the LA that it thought would be
needed and the LA would have been able to be utilised by another company or
charity in the unit, or a company or charity joins or leaves the company unit or
charities unit respectively during the year.
•
The second inequity is that, whereas the employer will be unable to change its mind
about how much LA is allocated to each constituent entity within a company unit or
charities unit, HMRC will be able to re-determine how much LA each constituent
company or charity is entitled to, if the amount of LA claimed by the company unit or
charities unit is found to be greater than £15,000.
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•

Our view: We welcome the government’s amendments to Clauses 90 and 91 which will
remove the prohibition on connected employers and connected charities sharing the LA
between them, but we think that a company unit or a charities unit should be able to change
its determination during the year to ensure that the optimal use is made of LA available to
offset against LA payments rather than it being wasted.

•

Our recommendation: Clauses 90 and 91 should be amended as set out in amendments
25 and 27, but in amendments 25 and 27 the restriction on employers changing their minds
in new subsection (3B) should be removed, and new subsection (3L) should direct that
HMRC shall make regulations allowing company units and charities units to alter in-year a
determination made under replaced subsection (2).

•

Our suggested amendment to amendments 25 and 27: In subsection (3B) leave out
“cannot” and insert “can”, and in subsection (3L) leave out “may” and insert “shall” and
leave out “in circumstances specified in the regulations”.

Clauses 90 & 91: LA and single entity employers with more than one PAYE scheme
•

Our concern: HMRC has said in a briefing that the split of levy allowance (LA) between
PAYE schemes for single entity employers must be agreed at the beginning of the tax year
and fixed for that year.

•

Our view: Single entity employers with multiple PAYE schemes should be able to change
their allocation of LA to the different schemes during the year to ensure that optimal use is
made of LA available to offset against AL payments rather than it being wasted.

•

Our recommendation: we should welcome confirmation from the Minister that employers
can change the allocation of LA between PAYE schemes during the year.

Clause 109: Apprenticeship Levy (AL) start date
•

Measure: Clause 109 sets out, within the definition of “tax year”, the date that AL starts as
being 6 April 2017.

•

Our concerns: Given that the design of AL has not yet been agreed and no IT specification
has yet been provided by HMRC to software developers apart from a briefing note
produced at the end of June, a start date of 6 April 2017 is too soon for private sector
software developers to design, build, test and supply robust software to clients and for
operators to be trained or for HMRC to update its software and its Basic PAYE Tools (BPT
is needed so employers can when necessary submit earlier year updates (EYU) after the
year end to make changes to HMRC’s figures without corrupting their own payroll data).
Four years into PAYE in real time (RTI), employers are having to contend with HMRC
processing errors as there are still bugs in the system.

•

Our view: As confirmed in Lord Carter of Coles’ report Review of HMRC Online Services
published in March 2006, software developers require 18 months lead time and software
needs to be properly tested before going live, and if necessary, go-live dates put back.

•

Our recommendation: the start date for AL should be delayed until 6 April 2018.

•

Our suggested amendment: In clause 109(2), line 40, leave out “2017” and insert “2018”.

FURTHER INFORMATION
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As part of our Royal Charter, we have a duty to inform policy in the public interest.
ICAEW offers impartial expert briefing on the Budget, the Finance Bill and ad hoc policy issues
for MPs, Peers and parliamentary staff.
To request further information or a briefing from one of our Tax Faculty experts, please contact:
James Calder, Public Affairs Manager james.calder@icaew.com or 020 7920 8827.
Vincent Paulger, Public Affairs Executive vincent.paulger@icaew.com or 020 7920 8739.
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