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Meeting Summary
The Committee considered the following documents:

Management of the Schengen external borders and EU internal security

Communication cleared but EES proposals not cleared; drawn to the attention of the Home 
Affairs Committee.

The Committee considered three documents aimed at improving information systems in 
response to migration and security pressures on the EU’s external borders.

The first, an overarching Communication, envisages improvements to existing information 
systems used for border management and law enforcement purposes. It also proposes 
some new initiatives, though some are highly aspirational such as devising a single search 
interface for all the various systems. The Government is asked to update the Committee 
on a further envisaged agreement and Roadmap “for an integrated European information 
architecture”, to ensure that the UK’s participation in future initiatives reflects its existing 
limited participation in the law enforcement aspects of Schengen systems and to address 
any financial implications for the UK as and when initiatives emerge.

The other two documents implement one of the new initiatives, the Exit and Entry 
System (EES). This is a system for inputting and recording electronically information of 
third country nationals entering the Schengen zone for a short stay, those leaving, and 
those refused. The UK will not be participating in this part of the Schengen system nor 
contribute to the EES. UK nationals travelling to the Schengen area will not have to record 
their information. However, the system is an important element of the EU’s response to 
the current crises it faces and can be compared to similar UK initiatives. The Committee 
asks the Government to update it on progress in securing access to the data by UK law 
enforcement agencies.

Implementing the Schengen roadmap

Cleared; relevant to the Committee’s outstanding recommendation for a debate on an earlier 
Commission Communication setting out a Schengen Roadmap; drawn to the attention of 
the Home Affairs Committee.

These documents—a Commission Communication and a Council Implementing 
Decision—authorise five Schengen countries—Austria, Germany, Denmark, Sweden and 
Norway—to maintain internal border controls at various land and sea borders for up to six 
months. Whilst recognising that Greece has made “significant progress” in implementing 
more effective external border controls, the Commission and Council agree that serious 
deficiencies remain and justify the retention of some temporary internal border controls 
to prevent secondary movements from Greece and maintain public order and security. 
The Council Implementing Decision was adopted on 12 May. It does not apply to the UK 
as the UK does not participate in the Schengen free movement area. The Immigration 
Minister (James Brokenshire) nevertheless agrees with the Commission’s assessment that 
more needs to be done in Greece to improve border management and that the Council 
Implementing Decision is consistent with the objectives set out in the Commission’s 
earlier “Schengen Roadmap” which is intended to achieve a fully functioning Schengen 
free movement area (without internal border controls) by the end of 2016.
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Implementing the EU-Turkey agreement on migration

Not cleared; recommended for debate on the floor of the House; drawn to the attention of the 
Home Affairs Committee and the Joint Committee on Human Rights.

This Commission Communication, published in mid-April, provides a useful first 
impression of the progress made in implementing the EU-Turkey agreement on migration 
which took effect on 20 March. There is no doubting the substantial reduction in the number 
of irregular migrants leaving Turkey for Greece but the Commission cautions against 
complacency. The Immigration Minister (James Brokenshire) supports the agreement, 
says that it is already having “a measurable impact” and that it is being implemented “in 
full accordance with EU and international law”.

The Committee again draws attention to the concerns expressed by the UN Refugee 
Agency, Red Cross and other NGOs on the ground about the way in which the agreement 
is being implemented. Recent media reports suggest a much slower pace of returns to 
Turkey than was initially anticipated, serious overcrowding and desperate conditions in 
Greek hotspots, as well as widespread use of detention (rather than as a last resort). These 
difficulties have been compounded by the resignation of the architect of the agreement, 
former Turkish PM Davutoglu, which has cast doubt on the sustainability of the deal, 
particularly if the EU is unable to make rapid progress on the resettlement of Syrians in 
Turkey and on visa-free travel to the Schengen free movement area for Turkish citizens. 
The Committee notes that events are fast-moving and their consequences uncertain, 
yet the Government continues to stall by failing to schedule a debate on the floor of the 
House. It says that the Commission Communication should be added to the list of related 
documents on which a debate remains outstanding.

The Commission will publish its next progress report in early June. The Committee 
asks the Minister to ensure that his accompanying Explanatory Memorandum contains 
further information on the use of detention and/or closed reception facilities on the Greek 
islands, the treatment of vulnerable migrants, how the “safe first country of asylum” and 
the “safe third country” concepts are being applied by the Greek Asylum Service, and the 
proportion of asylum applications made on the Greek islands which are considered to be 
admissible and which do not, as a consequence, result in return to Turkey.

A voluntary humanitarian admission scheme for Syrian refugees in Turkey

Cleared; further information requested; drawn to the attention of the Home Affairs 
Committee.

This non-binding Commission Recommendation sets out the framework for a 
humanitarian admission scheme with Turkey. Its purpose is to provide for the safe 
passage from Turkey to the EU of up to 80,000 displaced Syrians a year in return for 
a “sustainable reduction” in the number of irregular border crossings from Turkey to 
Greece. Participation in the scheme is voluntary, although the Commission envisages that 
there should be an equitable distribution between Member States. The scheme has been 
overshadowed by the agreement reached with Turkey in March to end irregular migration. 
The agreement envisages that the humanitarian admission scheme will only be activated 
once there is evidence of a substantial and sustainable reduction in irregular migration 
from Turkey to the EU. For the time being, the scheme remains on hold.
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In his latest update, the Immigration Minister (James Brokenshire) confirms that the UK 
will not participate in the scheme but that individuals resettled under the UK’s national 
resettlement programmes may be “counted against this scheme”. He expands on the 
Government’s reasons for considering that the EU has no competence to act in relation 
to resettlement and humanitarian admission — something the Committee intends to 
return to as and when the Commission brings forward legislative proposals in these areas. 
He also re-states the Government’s position that the UK’s Title V opt-in Protocol only 
applies to legally binding obligations—a view the Committee does not accept. In light of 
the Minister’s comprehensive response, the Committee clears the Recommendation from 
scrutiny, but asks the Minister to notify it once the Voluntary Humanitarian Admission 
Scheme is formally activated.

Managing the refugee crisis: a further update

Not cleared; further information requested; drawn to the attention of the Home Affairs 
Committee.

This is one of a series of Communications published ahead of meetings of EU leaders to 
inform their discussions on the migration and refugee crisis. It dates back to October 
and remains under scrutiny pending further information from the Minister on the UK 
contribution to “hotspots” (first reception centres in Greece and Italy) and to the EU Trust 
Fund for Syria, the prospects for reinstating “Dublin transfers” of asylum seekers to Greece 
(suspended since 2011), and funding arrangements for the relocation of asylum seekers 
within the EU, given that the UK does not take part in EU relocation measures and, under 
the terms of its Title V (justice and home affairs) opt-in Protocol, is not required to bear 
any financial consequences other than administrative costs.

The response from the Immigration Minister (James Brokenshire), dated 20 April, has 
been superseded by a Written Ministerial Statement made on 21 April announcing 
additional UK support for Greece. On Dublin transfers, the Minister’s comments indicate 
that further improvements are needed before asylum seekers can be returned to Greece. 
He does not say whether the UK intends to contribute to the Trust Fund for Syria and 
suggests that there are very limited means available to the UK to obtain reimbursement 
for relocation activities funded from the EU budget in which the UK does not participate. 
The Committee again invites the Minister to address its concern that the UK’s Title V 
opt-in Protocol appears to create two conflicting legal obligations in relation to funding 
for EU relocation activities. He is also asked to inform the Committee of any significant 
developments which make the resumption of Dublin transfers to Greece more likely.

Forced Displacement and Development

Not cleared; pending a report from the Minister on the outcome of the current World 
Humanitarian Summit.

The Committee also considered a Commission Communication, Lives in Dignity: from 
Aid-dependence to Self-reliance, which responds to the growing challenge of protracted 
forced displacement world-wide—60 million people globally, the highest level since World 
War II, driven by conflict and violence, climate change and environmental degradation—
and the Sustainable Development Goals which call for no one to be “left behind”.
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European Accessibility Act

Not cleared; further information requested; drawn to the attention of the Transport 
Committee; Treasury Committee; Culture Media and Sport Committee; Business Innovation 
and Skills Committee and Women and Equalities Committee.

EU countries need to implement the UN convention on the Rights of Persons with 
Disabilities. The European Commission has proposed this Directive in order to minimise 
any differences in how EU countries implement the provisions—such as in the design of cash 
machines. The Government has now written to the Committee indicating its opposition 
to the Directive on the basis that the case for EU-level legislation has not been made and it 
is not appropriate to legislate for hypothetical differences that may arise between different 
Member States. The Committee probes the reasons for the Government’s opposition to 
the proposal. In particular, the Committee seeks clarification on the following points: 
concern among other Member States that the evidence-base for the legislation is weak; 
the Government’s position in the light of EU Court case law allowing for legislation that 
addresses potential future problems; the Government’s preferred alternative legal base; 
non-legislative options; the concern that the proposal may lock-in existing technology and 
unfairly exclude developing technology; and the transparency of negotiations thus far.

Transfer of EU citizens’ data to the US for commercial purposes

Not cleared; drawn to the attention of the Culture, Media and Sport Committee; Justice 
Committee; Business, Innovation and Skills Committee; Science and Technology Committee 
and the Joint Committee on Human Rights.

The EU-US Privacy Shield, politically agreed in February, will be implemented by a 
Commission Decision (EU secondary legislation). This will authorise the data of EU 
citizens to be transferred to US companies for commercial purposes where US companies 
comply with certain privacy principles. The Government has been reluctant to deposit this 
implementing Commission Decision, to comment on its compliance with fundamental 
rights protecting EU citizens and their data or on the relevant views of EU data protection 
bodies. The Committee challenges this attitude, highlights some inaccuracies and 
inconsistencies in the Government’s approach and raises the question of a recent change 
to a US federal procedural rule which may facilitate bulk mass processing of data by US 
authorities. It also presses the Minister to report on further developments in the process 
for approving the document, including the opinion of the Article 31 committee of national 
experts.

Visa liberalisation for Ukraine

Cleared; drawn to the attention of the Home Affairs Committee.

The proposed Regulation is the culmination of eight years of dialogue with Ukraine on 
visa liberalisation. It would allow visa-free access to the Schengen area (but not to the 
UK) for short stays of no more than three months. The UK does not participate in the 
EU’s common visa policy and will not have any vote on, or be bound by, the proposed 
Regulation. The granting of visa-free access nevertheless marks an important step in the 
EU’s relations with Ukraine which the Committee draws to the attention of the House.
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Control of firearms within the internal market

Not cleared; further information requested; drawn to the attention of the Home Affairs 
Committee.

This complex and technical proposal would amend the existing Firearms Directive (in 
force since 1 January 1993) to strengthen controls on the acquisition, possession and 
movement within the EU of firearms for civilian use. The proposals reflect many of the 
recommendations made in an independent evaluation of the Firearms Directive which 
highlighted inconsistencies in its interpretation and application by Member States. The 
changes are intended to make it more difficult to acquire firearms (including deactivated 
firearms), improve traceability, strengthen cooperation between Member States through 
a more systematic exchange of information, and establish common standards on the 
marking of firearms and on deactivation standards (to ensure that firearms are rendered 
“irreversibly inoperable”).

The Government supports efforts at EU level to strengthen firearms legislation, but 
identified a number of potential concerns with some of the changes proposed. In his 
first update since December, the Minister for Policing, Crime, Criminal Justice and 
Victims (Mike Penning) responds to the Committee’s request for further information 
on the outcome of the Government’s stakeholder consultation and the areas in which 
changes to domestic law or practice are likely to be required. He also addresses the 
Committee’s concerns about the lack of data on criminal offences committed with legally 
owned firearms, converted weapons and reactivated firearms in EU Member States. The 
Minister confirms that the Presidency is hoping to secure a Council general approach in 
June. If the Government wishes to support the general approach, it will need to obtain a 
scrutiny waiver from the Committee. Before considering such a waiver, the Committee 
makes clear that it expects to hear how the concerns raised in the Minister’s Explanatory 
Memorandum on the proposed Directive and by stakeholders have been addressed and 
to receive an Impact Assessment Checklist. The Minister is also asked to comment on a 
recent Law Commission report on UK firearms legislation and to explain what steps are 
being taken to improve the collection of relevant data on the use of civilian arms in the 
commission of criminal offences so that any changes to EU law are underpinned by a solid 
evidence base.

Establishing a roadmap for a Security Union

Cleared; drawn to the attention of the Home Affairs Committee.

This Communication takes stock of the initiatives that have already been taken, one year 
on, to implement the European Agenda on Security, to identify gaps in the EU’s response 
to terrorism and to establish a roadmap of measures to develop “an effective and genuine 
Security Union”. The Immigration Minister (James Brokenshire) broadly supports the 
bulk of the measures contained in the Communication—most are work in progress—but 
takes issue with the term “Security Union” on the grounds that such an “undefined notion” 
exceeds the EU’s competence. He underlines Member States’ exclusive competence for 
national security and the primacy of the Council, rather than the Commission, in setting 
the political direction for EU justice and home affairs policies.

The Committee shares the Government’s concern that the EU should only act where 
it has the competence (powers) to do so but notes that the Minister does not identify 
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any measures contained in the Communication which clearly exceed the competence 
conferred on the EU. The Committee suggests that the Minister is conflating two separate 
questions: first, whether the EU has competence to act and, second, if it has, who should 
exercise the competence conferred. Clearly the EU has no competence on matters of 
national security. But where the EU Treaties confer competence in the field of criminal 
justice and police cooperation, they require the EU to “ensure a high level of security”. The 
Committee notes that the distinction between national security and internal security is 
not always an easy one to draw. As the Commission brings forward measures to implement 
the Communication, the Committee asks the Minister to ensure that his accompanying 
Explanatory Memoranda clearly identify the source of the EU’s competence to act and the 
justification for action at EU rather than national level so that the Committee is able to 
consider any risk of competence creep.

Digital Initiatives: Commission Communications

All four Communications cleared; each Communication has been drawn to the attention of 
the relevant Departmental Select Committee(s).

As part of its Digital Single Market Strategy, the Commission has proposed various 
initiatives to help EU industry, public authorities and researchers capitalise on new 
technologies and boost their global competitiveness:

Digitising European Industry

This Communication sets out a number of priority work areas divided into four themes—a 
framework for the co-ordination of initiatives for digitising industry; co-investing in 
boosting Europe’s digital innovation capacities; providing the appropriate regulatory 
framework conditions; and a human capital ready for the digital transformation with 
the necessary skills. It has been welcomed by the Government, which intends to actively 
engage with the Commission as it develops more detailed proposals.

ICT standardisation priorities

The Communication identifies five priory areas for standardisation: 5G, the “internet of 
things”, cloud computing, cybersecurity and data technologies and proposes a high level, 
multi-stakeholder dialogue process to monitor progress and enhance EU participation in 
global ICT standardisation activities.

European Cloud Initiative

This deals more specifically with the development of the European digital infrastructure 
needed to drive Open Science by providing a trusted environment for storing, sharing and 
re-using data, and proposes two ways in which existing barriers might be addressed—first, 
by the development of a European Open Science Cloud, and secondly, by an underpinning 
European Data Infrastructure. It also addresses issues arising from unlocking the full 
potential of quantum technologies and more generally from the widening of access. The 
Government has generally welcomed the initiative, and will work with the Commission 
and other Member States to develop the proposals, paying particular attention to the 
financial implications and to privacy and data security issues.
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Accelerating the Digital Transformation of Government Communication

The Commission communication concerns an Action Plan to modernise public 
administration by using ICT; enable cross border mobility with inter operable digital public 
services and facilitate interaction between administrations and citizens. The Government 
is broadly supportive, and the UK will sit on the steering board of the Action Plan.

Regulation of new psychoactive substances

Not cleared; drawn to the attention of the Home Affairs Committee.

These proposals (a Regulation and a Directive) seek to reform the existing EU legal 
framework for regulating new psychoactive substances (or “legal highs”). The changes 
proposed seek to distinguish between the most harmful substances which would (as now) 
be subject to EU-wide control measures and criminal penalties and those which present 
low, or no, risk and can circulate freely within the internal market. Negotiations have 
been delayed by protracted debates on the correct legal base. 15 Member States (including 
the UK) oppose the use of an internal market legal base (Article 114 TFEU) to regulate 
substances whose purposes, according to the Government, are “overwhelmingly illicit”.

The Government is isolated in its view that both proposals build on the Schengen rule 
book and are subject to the UK’s Schengen opt-out. It is also pressing for both proposals 
to cite a Title V (justice and home affairs) legal base—this would put beyond doubt that 
the UK is not bound to participate unless it chooses to opt in. In her latest update, the 
Minister for Preventing Abuse, Exploitation and Crime (Karen Bradley) responds in 
identical terms to (different) questions raised by this Committee and its counterpart in the 
Lords. A particular concern is the apparent inconsistency in the Government’s position 
on the application of the UK’s Title V opt-in and Schengen opt-out Protocols—significant 
because it may affect whether or not the UK will be bound by the proposals if adopted and 
has formed an important part of the Committee’s scrutiny.

Since there is little evidence of progress, the Committee does not press the Minister for an 
immediate response but asks her to provide a further update once negotiations have made 
some headway (following the Dutch Presidency’s round of bilateral talks with Member 
States) and reminds her that the Committee looks forward to receiving a copy of any 
revised text produced by the outgoing or incoming Presidency.

Regulation of medical devices

Not cleared; drawn to the attention of the Health Committee and the Science and Technology 
Committee.

These complex and technical proposals seek to update the EU regulatory framework 
for medical devices. The purpose of the changes proposed is to establish “a robust, 
transparent and sustainable regulatory framework” which fosters the development of 
“safe, effective and innovative” medical devices. The proposed Regulations seek to achieve 
these objectives by introducing a more rigorous system for Member State supervision of 
“notified bodies”—national bodies responsible for certifying that medical devices are safe 
for use—and by ensuring greater transparency and accountability in relation to devices 
and their manufacturers.
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In his latest update, the Minister for Life Sciences (George Freeman) says that the Dutch 
Presidency has made “excellent progress” in trilogue negotiations with the EP and that the 
UK has been able to secure “largely positive outcomes” on its key negotiating priorities. 
He expects negotiations to conclude in the coming weeks and to seek scrutiny clearance 
before the Council formally adopts its First Reading position in the autumn (effectively 
signing off the negotiations). The only outstanding issue of concern to the Government 
is the question of genetic testing. The Committee asks the Minister to explain in his next 
update how this issue has been resolved and what impact (if any) it will have on clinical 
practice in the UK.

Living and Working Conditions for Fishermen

Not cleared.

The Commission has proposed a Council Directive to implement, at the request of the EU 
sectoral social partners—the General Confederation of Agricultural Cooperatives in the 
European Union, the Association of National Organisations of Fishing Enterprises and 
the European Transport Workers’ Federation—a Social Partners’ Agreement promoting 
application within the EU of the provisions of an International Labour Organisation 
Convention concerning living and working conditions for those engaged in commercial 
sea fishing. The Government tells us that it is planning to be in a position to ratify the 
Convention by the time it comes into force internationally. As for the proposed Council 
Directive it says that it is considering its position and describes a number of issues relevant 
to that consideration. Given that the proposal is expected to go to the Council shortly, we 
have asked to have as soon as possible further information on the Government’s intentions 
for the proposal. In addition, we have asked for clarification as to whether the proposed 
Council Directive should be subject to unanimity rather than QMV.
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1 Implementing the EU-Turkey 
agreement on migration

Committee’s assessment Politically important

Committee’s decision Not cleared from scrutiny; recommended for debate on 
the floor of the House together with Council document 
15429/15, a Commission Communication: Eighth biannual 
report on the functioning of the Schengen area 1 May-10 
December 2015, Council document 15397/15, a proposal for a 
Regulation amending the Schengen Borders Code as regards 
the reinforcement of checks against relevant databases at 
external borders (decision reported on 27 January 2016), 
Council document 6798/16, a Commission Communication: 
Back to Schengen — A Roadmap and Council document 
5985/16, a Council Implementing Decision addressing 
serious deficiencies in the management of Greece’s external 
borders (decision reported on 13 April 2016), and Council 
document 7183/16, a Commission Communication: Next 
operational steps in EU-Turkey cooperation in the field of 
migration (decision reported on 27 April 2016); drawn to 
the attention of the Home Affairs Committee and the Joint 
Committee on Human Rights

Document details Commission Communication: First Report on the progress 
made in the implementation of the EU-Turkey Statement

Legal base —

Department Home Office

Document Numbers (37704), 8175/16 + ADD 1, COM(16) 231

Summary and Committee’s conclusions

1.1 Stemming the flow of irregular migrants crossing the Aegean Sea from Turkey to the 
Greek islands has been at the top of the EU’s political agenda since the summer of 2015. 
Greece’s inability to manage the surge in arrivals or prevent onward movement to other 
EU countries has cast doubt on the sustainability of the EU’s open borders policy within 
the Schengen free movement area and exposed tensions over how responsibility for those 
wishing to claim asylum in the EU should be shared between Member States.

1.2 As a first step towards reducing irregular migration flows, the EU and Turkey agreed 
last November to activate a Joint Action Plan. The measures envisaged were intended 
to address the root causes of the crisis which had led to the “massive influx” of Syrian 
refugees and to support displaced Syrians and their host communities in Turkey.1 Despite 
these efforts, the number of refugees and migrants crossing the Aegean to Greece during 
January and February this year averaged 2,000 a day, the majority women and children.2 

1 See the Commission’s fact sheet on the EU-Turkey Joint Action Plan.
2 See UNHCR data on arrivals in Greece in January and February 2016.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://europa.eu/rapid/press-release_MEMO-15-5860_en.htm
https://data.unhcr.org/mediterranean/documents.php?page=7&view=grid&Country%5B%5D=83&Type%5B%5D=3
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In early March, EU leaders issued a Statement, following their meeting with the then 
Prime Minister Davutoglu of Turkey, calling for “bold moves […] to close down people 
smuggling routes, to break the business model of the smugglers, to protect our external 
borders and to end the migration crisis in Europe”. Their aim was to “break the link 
between getting in a boat and getting settlement in Europe”.3

1.3 Shortly afterwards the European Council agreed Conclusions endorsing an 
“expansion” of the Joint Action Plan with Turkey and reiterating its expectation that 
Turkey should “respect the highest standards when it comes to democracy, rule of law, 
respect of fundamental freedoms, including freedom of expression”.4 EU leaders also 
issued a further Statement setting out nine “action points” to end irregular migration 
from Turkey to the EU.5 The EU-Turkey Statement is reproduced in the Annex to this 
chapter.

1.4 The Commission Communication, published on 20 April, reviews the progress made 
in implementing the EU-Turkey Joint Action Plan and the EU-Turkey Statement. It says 
that there has been a substantial reduction in the number of irregular migrants leaving 
Turkey for Greece but cautions against complacency. The Commission acknowledges 
the scale of the challenge in ensuring that the return of irregular migrants to Turkey 
complies fully with EU and international law. It says that Member States should increase 
their support for the work of the EU’s external borders agency (Frontex) and the European 
Asylum Support Office, offer more resettlement places for Syrians in Turkey, and deliver the 
funding they have pledged for the EU’s Facility for Refugees in Turkey.6 The Commission 
calls on Turkey to fulfil all the “benchmarks” specified by the EU as a pre-condition for 
granting visa-free access to the Schengen area (but not to the UK) for short stays of no 
more than three months.

1.5 The Immigration Minister (James Brokenshire) reiterates the Government’s support 
for the EU-Turkey Statement. He believes that it can make “a genuine difference” to the 
management of irregular migration flows from Turkey, is already having “a measurable 
impact”, and is being implemented “in full accordance with EU and international law”. He 
confirms that the UK will not take part in any EU resettlement scheme but says that the 
Government continues to liaise with the Commission on how individuals resettled to the 
UK under national schemes may “count towards particular EU commitments”.

1.6 We thank the Minister for his comprehensive Explanatory Memorandum. We 
welcome his assurance that the process for returning irregular migrants to Turkey is 
being implemented “in full accordance with EU and international law” but question 
how it can be reconciled with the concerns voiced by the UN Refugee Agency (UNHCR), 
the Red Cross and a number of NGOs operating on the ground who have scaled back or 
withdrawn their support for the return operations being coordinated in “hotspots” on 
the Greek islands. Recent reports confirm a significant drop in the numbers arriving 
in the Greek islands, but a much slower pace of returns to Turkey than was anticipated 
and serious overcrowding and desperate conditions in the reception facilities 
established on the Greek islands.7 The Commission fact sheet on the implementation 
of the EU-Turkey Statement calls on Greece to “pay particular attention to the needs 
3 See the Statement of EU Heads of State or Government issued on 7 March 2016.
4 See the European Council Conclusions issued on 18 March 2016.
5 See the EU-Turkey Statement of 18 March 2016.
6 See the Council press release setting out each Member State’s contribution to the Facility.
7 See the report in the Financial Times, 15 May 2016.

http://www.consilium.europa.eu/en/press/press-releases/2016/03/07-eu-turkey-meeting-statement/
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-european-council-conclusions/
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/
http://www.consilium.europa.eu/en/press/press-releases/2016/02/03-refugee-facility-for-turkey/
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of vulnerable people and unaccompanied minors, who in principle should not be 
detained”.8 The Commission Communication provides minimal information on the 
arrangements for receiving vulnerable migrants, but does call for a scaling up of closed 
reception capacity. It seems that reception facilities are being developed in line with 
a presumption that asylum seekers will be detained pending their return to Turkey 
after the briefest of stays on the Greek islands, but reports suggest that a substantial 
number are not being returned as Greece (still) does not consider Turkey to be a safe 
third country or safe first country of asylum in all circumstances.9

1.7 Concerns about the way the EU-Turkey agreement is being implemented on the 
ground have been compounded by the resignation of its architect—the former Prime 
Minister of Turkey, Mr Davutoglu—on 5 May, which has cast doubt on the sustainability 
of the deal, particularly if the EU is unable to make rapid progress on the resettlement 
of Syrians in Turkey and on visa-free travel to the Schengen free movement area for 
Turkish citizens. Events are fast-moving and their consequences uncertain. There 
can be no doubt that this Commission Communication, and numerous documents 
which have preceded it, raise important political (and, in some cases, humanitarian) 
questions, yet the Government continues to stall. We are compelled to add this 
Commission Communication to the growing backlog of related documents (dating 
back to January) previously recommended for debate on the floor of the House and 
again urge the Government to schedule a debate at the earliest opportunity. We also 
draw it to the attention of the Home Affairs Committee and the Joint Committee on 
Human Rights.

1.8 We note that the Commission will publish its second implementation report in 
early June. We ask the Minister to ensure that his Explanatory Memorandum includes 
information on the following issues:

• The use of detention and/or closed reception facilities on the Greek islands;

• The reception and treatment of the most vulnerable migrants, particularly 
unaccompanied children;

• The way in which the “safe first country of asylum” and the “safe third country” 
concepts are being applied by the Greek Asylum Service; and

• The proportion of asylum applications made on the Greek islands which are 
considered to be admissible and which do not, as a consequence, result in return 
to Turkey.

1.9 We also ask him to explain how resettlement to the UK, based exclusively on 
national schemes, will “count towards particular EU commitments”.

1.10 Pending the debate we have recommended, the Commission Communication 
remains under scrutiny.

8 See the Commission fact sheet on implementing the EU-Turkey agreement, 4 May 2016.
9 See the report in the Financial Times, 15 May 2016.

http://reliefweb.int/sites/reliefweb.int/files/resources/MEMO-16-1664_EN.pdf
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Full details of the documents

Commission Communication: First Report on the progress made in the implementation of 
the EU-Turkey Statement: (37704), 8175/16 + ADD 1, COM(16) 231.

Background

1.11 The main elements of the EU-Turkey Statement are:

• The return to Turkey of all new irregular migrants arriving in the Greek islands 
on or after 20 March, with the costs covered by the EU — this includes asylum 
seekers whose claims are declared “inadmissible” on the grounds that Turkey is a 
safe country;

• The resettlement within the EU of one displaced Syrian from Turkey for each 
Syrian readmitted by Turkey from the Greek islands (the so-called “one for one” 
principle), with priority given to Syrians who have not attempted an irregular entry 
to the EU;

• The activation of a voluntary humanitarian admission scheme to provide safe 
passage to the EU for displaced Syrians in Turkey once there is “a substantial and 
sustainable” reduction in the number of irregular crossings from Turkey to the EU; 

• The lifting of short-stay visa requirements for Turkish nationals travelling to the 
Schengen free movement area (but not to the UK) by the end of June 2016, provided 
Turkey fulfils all of the benchmarks in its visa liberalisation roadmap;

• More rapid disbursement of the €3 billion funding available under the EU’s Facility 
for Refugees in Turkey and an extra €3 billion of funding up to the end of 2018;

• The continuation of ongoing work to upgrade the EU-Turkey Customs Union; 

• A “re-energising” of Turkey’s negotiations for accession to the EU; and 

• Cooperation with Turkey to improve humanitarian conditions within Syria and 
create safe areas for refugees.

1.12 The EU-Turkey Statement acknowledges the risk that enhanced cooperation on 
irregular migration in the Aegean may have a displacement effect, opening up new 
migration routes to the EU. Turkey is expected to take “any necessary measures” to prevent 
the opening of new sea or land routes.

The Commission Communication

1.13 In the first part of the Communication, the Commission describes the immediate 
impact of the EU-Turkey Statement on the flow of irregular migrants to the EU and the 
structures put in place to strengthen cooperation and coordination.

Cooperation between the EU and Turkey

1.14 The Commission reports a “substantial” reduction in the number of irregular 
migrants leaving Turkey for Greece. In the three weeks before the EU-Turkey agreement 

http://data.consilium.europa.eu/doc/document/ST-8175-2016-INIT/en/pdf
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took effect (on 20 March), there were 26,878 irregular arrivals in the Greek islands; in the 
three subsequent weeks, the number dropped to 5,847. The Commission has appointed an 
EU Coordinator to coordinate the logistical, material and human support provided to the 
Greek authorities as well as the implementation by Member States of their resettlement 
commitments. The EU Coordinator is supported by a steering committee on which the 
Commission, European Asylum Support Office, Frontex, Europol, the Dutch Presidency, 
Greece, France, Germany and the UK are represented.

1.15 These efforts onshore are supported by NATO and Frontex-led operations in the 
Aegean which have strengthened early warning and surveillance capabilities and enhanced 
the sharing of operational information with the Greek and Turkish Coast Guards on 
migrant smuggling routes and methods. EU funding (€14 million/£11.1 million) has 
enabled the Turkish Coast Guard to procure fast response boats and mobile radar systems 
to assist in preventing smuggling and departures from the Turkish mainland. Turkey has 
established a national Coordination and Joint Risk Analysis Centre as well as specialised 
units on migrant smuggling and human trafficking within the Turkish National Police 
and Gendarmerie and increased penalties for people smugglers. The exchange of liaison 
officers has enhanced operational cooperation on border management and organised 
crime.

1.16 The EU-Turkey Statement is intended to deter irregular migration from Turkey to 
Greece. The Commission has established a multi-agency Task Force to raise awareness 
amongst asylum seekers and migrants of the content and implications of the Statement, 
counter the narrative used by people smugglers and traffickers, and highlight the risks of 
using their services.

Implementation of the main elements of the EU-Turkey Statement

The return of all new irregular migrants

1.17  The first returns began on 4 April. All returns must be carried out “strictly in 
accordance with the requirements stemming from EU and international law, and in full 
respect of the principle of non-refoulement”.10 This has necessitated changes to domestic 
asylum laws in Greece and Turkey. Greek law now enshrines the “safe third country” and 
“safe first country of asylum” concepts (meaning that the asylum applications of those 
arriving from Turkey can, following an individual examination, be declared inadmissible) 
and includes fast-track procedures to accelerate the examination of asylum applications 
and appeals. Changes to Turkish law ensure that all Syrians returned to Turkey since 
the EU-Turkey Statement took effect are entitled to temporary protection, but similar 
safeguards are not yet in place for non-Syrians.

1.18 From 1 June, the return and readmission of both Turkish and third country 
nationals who have entered the EU by irregular means will be governed by the EU-Turkey 
Readmission Agreement.11

10 See p.4 of the Communication.
11 This depends on the Turkish Parliament endorsing the decision of the EU-Turkey Joint Readmission Committee to 

give full effect to the Agreement on 1 June 2016. See our Twenty-seventh Report HC 342-xxvi (2015–16), chapter 4 
(23 March 2016) and our Thirty-second Report HC 342-xxxi (2015–16), chapter 5 (4 May 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxvi/34207.htm
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1.19 At an operational level, “hotspots” (first reception centres) on the Greek islands 
are being adapted to manage the sharp increase in applications for asylum on arrival 
in Greece and to facilitate swift returns to Turkey. Frontex and the European Asylum 
Support Office (EASO) have appealed for additional expertise. The EASO expects to have 
the capacity to process around 200 cases a day by mid-May, but there is a particular need 
for more interpreters to keep pace with the increase in asylum processing capacity. Turkey 
and Greece are discussing fast-track operational arrangements to implement returns 
on a larger scale and have exchanged liaison officers to improve communication and 
coordination on the ground.

1.20 The EU has agreed to cover the cost of returns to Turkey and estimates that €280 
million (£221.6 million) will be needed in the initial six months, supplemented by the €66.5 
million (£52.6 million) already available to Frontex to fund return operations during 2016. 
While Greece has already received substantial EU funding (€181 million/£143 million in 
emergency funding since 2015, plus €509 million/£402.9 million under Greece’s national 
programme), the Commission anticipates that additional funding may be required to 
ensure that the Greek Asylum Service can operate at a sustainable capacity. It identifies 
the following key challenges and next steps:

• A rapid and large-scale expansion of the Greek Asylum Service;

• Scaling up of Member State support for EASO and Frontex, with a particular focus 
on the provision of interpreters;

• Increasing detention and closed reception capacity in line with the increased 
number of asylum applicants, while ensuring “proper conditions” in these 
reception facilities;

• Monitoring return procedures in hotspots and adjusting as necessary; 

• Paying particular attention to children and other vulnerable groups in hotspots, 
and continuing to identify and care for vulnerable groups in Turkey; and 

• Preparing for the full implementation of the EU-Turkey Readmission Agreement 
on 1 June 2016.

The “one for one” resettlement principle

1.21 103 Syrians were resettled in Germany, Finland, the Netherlands and Sweden under 
the arrangements envisaged in the EU-Turkey Statement by mid-April. Resettlement is 
based on existing voluntary commitments made by Member States last July, supplemented 
by a proportion of the mandatory relocation quotas agreed last September but not yet 
allocated to individual Member States.12 Combining these figures, the Commission 
estimates that there remain 70,800 resettlement places, although not all will be for 
resettlement from Turkey.

1.22 Standard Operating Procedures to speed up the implementation of the “one for 
one” principle are being finalised, with the close involvement of the UN Refugee Agency 

12 See our Second Report HC 342-ii (2015–16), chapter 6 (21 July 2015), Sixteenth Report HC 342-xv (2015–16), chapter 
10 (6 January 2016), Twenty-fifth Report HC 342-xxiv (2015–16), chapter 25 (9 March 2016), Twenty-ninth Report HC 
342-xxviii (2015–16), chapter 12 (20 April 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-ii/34209.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xv/34215.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xv/34215.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxiv/34228.htm
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(UNHCR). The Commission underlines the importance of a “common commitment” to 
ensure that resettlement takes place “in a swift, sustainable and predictable manner” and 
at a pace which matches the return of Syrians from Greece to Turkey. The key challenges 
and next steps include:

• Adoption of the legislation proposed to allow 54,000 unallocated relocation quotas 
to be used for resettlement;

• Finalisation and implementation of the Standard Operating Procedures; and

• Assurances from Turkey that refugee status is granted to those who meet the 
conditions without undue delay.

Preventing new sea or land routes for irregular migration

1.23 The Commission says there is no evidence yet of any significant shifts in irregular 
migration routes as a result of the EU-Turkey Statement, but it continues to monitor 
the situation closely, drawing on the resources of Frontex and the European Border 
Surveillance System.

Voluntary humanitarian admission scheme

1.24 This scheme, based on a Recommendation adopted by the Commission last December, 
will be activated once there has been a substantial and sustainable reduction in irregular 
crossings from Turkey. The EU and Turkey are developing Standard Operating Procedures 
and discussions are taking place within the Council on the voluntary contributions 
Member States intend to make.

Visa liberalisation

1.25 The EU-Turkey Statement has brought forward the date for granting Turkish nationals 
visa-free access to the Schengen free movement area for short stays (up to 90 days in any 
180-day period). If Turkey fulfils all of the benchmarks set out in its visa liberalisation 
roadmap on time, the EU has undertaken to lift visa requirements by the end of June 2016. 
The Commission urges Turkey to intensify its efforts and identifies areas which require 
further attention. These include:

• reducing the backlog of pending asylum applications (estimated at around 140,000 
cases);

•  granting all refugees access to the labour market;

• tightening Turkey’s visa policy (particularly in relation to countries presenting a 
high migratory risk); 

• allowing visa-free access to Turkey for all EU citizens;

• strengthening Turkey’s data protection laws to facilitate enhanced cooperation 
with the EU in the field of security and public order;

• fulfilling benchmarks concerning the protection of fundamental rights; and
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• fully implementing the EU-Turkey Readmission Agreement and other bilateral 
readmission agreements.13

EU Facility for Refugees in Turkey

1.26 The EU has contributed €1 billion towards the Refugee Facility, with the remaining 
€2 billion for 2016 and 2017 made up of Member State contributions. The UK is one of 16 
Member States that have paid their dues—the remaining 12 Member States are urged to do 
so immediately. Five broad funding strands have been identified and an indicative timeline 
agreed to scale up of the flow of funding. The main focus so far has been on humanitarian 
assistance to cover the basic needs of refugees and the protection of particularly vulnerable 
groups. Other initiatives are intended to provide socio-economic support for refugees and 
their host communities (for example, by improving labour market access) and improve 
access to education and healthcare. In addition, a special funding measure has been agreed 
to cover the cost of food, healthcare and accommodation for those returned to Turkey in 
accordance with the EU-Turkey Statement.

Upgrading the customs union

1.27 In March the Commission launched a three-month public consultation on its plans 
to modernise and extend the EU-Turkey customs union (which dates back to 1995).

Re-energising the accession process

1.28 The Commission expects negotiations to begin shortly on Chapter 33 of the EU 
rule book (covering financial and budgetary provisions) and provides an update on 
the progress being made to open negotiations on an additional five Chapters covering 
energy (Chapter 15), the judiciary and fundamental rights (Chapter 23), justice, freedom 
and security (Chapter 24), education and culture (Chapter 26) and foreign, security and 
defence policy (Chapter 31).

Improving humanitarian conditions within Syria

1.29 Access to people in need remains “the key humanitarian challenge inside Syria”. The 
EU and Turkey are active participants in the Task Force of the International Syria Support 
Group which seeks to promote full and unimpeded access to Syria to deliver humanitarian 
aid. The Commission highlights Turkey’s “crucial role” in facilitating the provision of visas 
and registering local and international NGOs operating across the Turkey-Syria border. 
Close cooperation with Turkey is essential to maintain and expand access to Syria — in 
2015, 27% of the EU’s humanitarian assistance within Syria was delivered from Turkey. 
The EU has allocated an initial €140 million in humanitarian assistance for 2016.

Overall assessment

1.30 The Commission concludes that the EU-Turkey Statement “has started to deliver 
results”, with a sharp reduction in irregular migration flows across the Aegean and the 

13 The Commission published its third progress report on Turkey’s implementation of the visa liberalisation roadmap 
on 4 May, accompanied by a legislative proposal to lift visa requirements once all the remaining benchmarks have 
been met. See the Commission’s press release.

http://europa.eu/rapid/press-release_IP-16-1622_en.htm
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creation of a legal pathway to safety through resettlement. It says that “good progress” has 
been made in making the Statement operational but cautions against complacency, noting 
that “a lot still needs to be done”. It highlights, in particular, an urgent need to:

• Increase the support provided to Frontex and the European Asylum Support Office 
(especially the deployment of interpreters);

• Speed up the resettlement process and the rate at which resettlement places are 
made available;

• Conclude negotiations on a Commission proposal allowing Member States to use 
a proportion of their relocation quotas for resettlement purposes;

• Fulfil all of the benchmarks in Turkey’s visa liberalisation roadmap so that visa 
restrictions can be lifted by the end of June 2016; and 

• Ensure that all outstanding national contributions to the EU Facility for Refugees 
in Turkey are paid promptly.

1.31 The Commission will produce a second progress report in early June.

The Minister’s Explanatory Memorandum of 9 May 2016

1.32 The Minister reiterates the Government’s support for the EU-Turkey Statement, 
noting:

“Successfully implementing the Statement sends a strong signal to migrants, 
which breaks the link between getting in a boat and getting settlement in 
Europe. The Statement also helps prevent smugglers and criminal gangs from 
exploiting migrants and dissuades migrants from making the dangerous illegal 
crossing from Turkey to Greece. Turkey is an important strategic partner for 
the EU and the UK and we must work together to tackle our shared issues on 
migration.”14

1.33 He comments on the various elements of the Statement considered in the 
Communication and updates some of the information contained in it.

Returning all new irregular migrants from Greece to Turkey

1.34 The Minister strongly welcomes this aspect of the Statement:

“As the Prime Minister has stated, for the first time, we have a plan that breaks 
the business model of the people smugglers. We believe this agreement has 
the potential to make a genuine difference to managing the flows of illegal 
migration and preventing people from attempting dangerous crossing or 
putting themselves in the hands of unscrupulous smugglers. The initial signs 
suggest the agreement is having a measurable impact; migrant flows from 
Turkey to Greece are lower than at the start of this year. We continue to monitor 
the situation; however, other factors may be contributing to reduced flows. We 

14 See para 14 of the Minister’s Explanatory Memorandum.
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are confident that the process is being implemented in full accordance with 
EU and international law and note that both Turkey and Greece have made 
good progress in adopting the necessary legal changes.”15

1.35 He notes that, since the Commission published the Communication, Turkey has 
provided “additional individual assurances” concerning the treatment of non-Syrians 
returned to Turkey which include “swift treatment of their application for protection, an 
effective granting of the benefits that come with this status and an unequivocal guarantee 
against refoulement”. Turkey has also agreed to grant non-Syrians access to the labour 
market.16

1.36 The Minister recognises the need for a number of practical improvements to make 
the Statement fully operational, adding:

“The UK is actively involved in EU planning and coordination meetings on 
implementing the EU-Turkey agreement, including assessment of the best 
approach for continued UK support. We have offered further assistance to 
bolster EU efforts in Greece: a package of 75 expert staff, vital equipment and 
medical supplies. The UK is considering a number of projects to help Turkey 
implement the deal. These are in addition to the support we have already sent 
to Frontex and the EASO missions; support from the Ministry of Defence and 
Border Force; deployment of 3 Border Force vessels to assist in search and 
rescue missions under the command of the Greek Hellenic Coastguard and a 
Royal Navy vessel operating as part of the NATO mission.”17

“One for one” resettlement and the voluntary humanitarian admission 
scheme

1.37 The Minister makes clear that the Government has “no plans” to take part in any EU 
resettlement scheme:

“The UK has one of the largest and longest running resettlement programmes 
in the EU (over 6,800 resettled under Gateway since 2004) and is on track 
to resettle 20,000 Syrians under our Syrian Vulnerable Persons Resettlement 
scheme over the life of this Parliament. We have always been clear that we will 
deliver our resettlement commitments solely through national schemes and we 
have no plans to take part in an EU resettlement scheme. The announcement 
of our new Children at Risk Resettlement Scheme maintains that.

“The Government remains of the view that resettlement should operate within 
existing national and voluntary frameworks. The Government does not 
oppose the reallocation of relocation places to resettlement from Turkey and is 
of the view that greater resettlement efforts in the region are far more valuable 
than intra-EU relocation. The Government is considering how any ‘one-for-
one’ deal on resettlement will work in practice. Any measure that creates the 
wrong incentives for either migrants or indeed Turkey must be avoided. The 
Government will continue to push for a comprehensive response and will focus 

15 See para 14 of the Minister’s Explanatory Memorandum.
16 See para 5(a) of the Minister’s Explanatory Memorandum.
17 See para 14 of the Minister’s Explanatory Memorandum.
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on measures that will make a real difference such as providing practical on the 
ground support and upstream interventions to address the reasons why people 
feel they have no choice but to travel to Europe. We want to help refugees in the 
region as far as we possibly can, but recognise that for some vulnerable people 
the only solution is to bring them to countries like the UK.”18

1.38 Commenting on the Voluntary Humanitarian Readmission Scheme, the Minister 
adds:

“The UK already resettles individuals from Turkey as part of our Syrian 
Resettlement Scheme and will continue to do so. We would expect a significant 
percentage of those resettled through the Syrian Resettlement Scheme to 
come from Turkey. We continue to be clear that resettlement is best delivered 
at national level. We continue to liaise with the Commission as to how 
cases resettled to the UK from Turkey should count towards particular EU 
commitments.”19

Preventing new sea or land routes

1.39 The Minister agrees that there is a need to remain vigilant and to monitor closely any 
new migration routes that develop in response to the reduced flows in the Aegean.

Visa liberalisation

1.40 Since publishing the Communication, the Minister notes that the Commission has 
released its third progress report on visa liberalisation which acknowledges that good 
progress has been made but calls on Turkey to implement seven outstanding benchmarks 
(out of a total of 72) concerning anti-corruption measures, data protection standards, 
operational cooperation with Europol and with all Member States in the criminal justice 
field, and an alignment of Turkey’s anti-terrorism laws and practices with European 
standards. He observes:

“The UK does not participate in the border and visa aspects of the Schengen 
acquis and the lifting of the visa requirement for Turkish citizens for Schengen 
countries has no direct impact. Schengen visa liberalisation may increase 
pressure on the UK to liberalise our visa regime for Turkish citizens. We have 
no plans to do so.”20

EU Facility for Refugees in Turkey

1.41 The Minister updates the information contained in the Communication, confirming 
that 21 Member States have submitted their contributions to the EU Refugee Facility. He 
continues:

“Europe and Turkey need to work together to tackle the Syria humanitarian 
crisis. It is right to support Turkey as it hosts 2.7 million Syrian refugees. We 
have committed our share of a €3 billion (£2.3 billion) package of support from 

18 See para 14 of the Minister’s Explanatory Memorandum.
19 See para 14 of the Minister’s Explanatory Memorandum.
20 See para 14 of the Minister’s Explanatory Memorandum.
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the EU: €327m (around £250m). This will be financed in part by coordinated 
bilateral aid contributions from all Member States. This will considerably 
strengthen the support for refugees and their host communities. The UK 
is also one of the 16 Member States which have sent in their contribution 
certificates, which will assist in covering EUR1.61 billion (£1.27 billion) of the 
EUR2 billion (£1.58 billion) pledged for 2016–2017.

“The Facility will provide immediate humanitarian support, as well as help 
meet longer-term development needs. The first projects funded through 
the Facility are being implemented. For example, projects will help provide 
735,000 refugees with food for the next six months, and enable an additional 
110,000 refugee children to attend school. We work closely with the EU and 
other Member States to ensure funds provide excellent value for money.

“Since the beginning of the Syria crisis DFID [the Department for International 
Development] has spent a total of £32 million on humanitarian projects in 
Turkey. These projects support Syrian refugees and vulnerable members of 
host communities with food, basic household items, education, healthcare and 
legal protection.”21

Upgrading the customs union

1.42 The Minister confirms the accuracy of the information provided in the 
Communication.

Accession process

1.43 The Minister expresses the Government’s support for Turkey’s EU accession process, 
noting that “it remains the most effective mechanism to support continuing reform in 
Turkey”. He continues:

“For many countries looking towards joining Europe, applying and opening 
chapters has been a good and useful process for promoting reform. Turkey’s 
accession itself is not on the cards for many years to come. Turkey first 
applied for associate membership of the EEC in 1959, and there remains 
a very significant amount of detailed work to do before Turkey is ready to 
join the EU. To join, Turkey has to negotiate 35 different chapters. Decisions 
on setting benchmarks, agreeing they have been met, and closing chapters 
all require a unanimous EU decision. We will not agree to any further EU 
enlargement without new arrangements for transitional controls on freedom 
of movement. We do not want to take the risk, as we did in 2004, of very large 
movements of people after a new accession. Once all chapter negotiations have 
been successfully completed and closed, there has to be another unanimous 
decision on accession. Then all 28 Member States have to ratify an accession 
treaty. For the UK, under the European Union Act 2011, ratification cannot 
take place without an Act of Parliament to approve the new accession. The 
European Parliament would also have to approve Turkey’s accession. The strict 

21 See para 14 of the Minister’s Explanatory Memorandum.
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conditionality of the enlargement process means that it takes many years for 
a country to complete accession negotiations, undertake reforms and achieve 
the progress needed to meet EU membership criteria.”22

Humanitarian conditions inside Syria

1.44 The Minister acknowledges the vital role that Turkey plays in the delivery of 
humanitarian assistance to Syria, noting:

“Approximately 39% of all UK humanitarian aid in Syria is delivered from 
Turkey in line with UN resolutions. This equates to approximately £219m of 
aid delivered cross border from Turkey out of £561m allocated to humanitarian 
projects in Syria since the beginning of the UK response. In financial year 
2015/2016, this percentage is estimated to be at 43% — £88m out of an 
operational plan budget for humanitarian projects in Syria of £204 million.

“Turkey provides a vital platform for humanitarian assistance into northern 
Syria, delivered by Turkey, UN agencies and NGOs. We need to enhance 
cooperation between the humanitarian community and Turkey to ensure 
the continuance of humanitarian aid from Turkey into Syria, optimise its 
delivery by tackling administrative constraints, and ensure that humanitarian 
principles are upheld.”23

Previous Committee Reports

None, but see our Report on EU-Turkey cooperation on migration is relevant: Thirtieth 
Report HC 342-xxix (2015–16), chapter 3 (27 April 2016).

Annex: EU-Turkey Statement agreed on 18 March 2016 

Today the Members of the European Council met with their Turkish counterpart. This 
was the third meeting since November 2015 dedicated to deepening Turkey-EU relations 
as well as addressing the migration crisis.

The Members of the European Council expressed their deepest condolences to the people 
of Turkey following the bomb attack in Ankara on Sunday. They strongly condemned this 
heinous act and reiterated their continued support to fight terrorism in all its forms.

Turkey and the European Union reconfirmed their commitment to the implementation of 
their joint action plan activated on 29 November 2015. Much progress has been achieved 
already, including Turkey’s opening of its labour market to Syrians under temporary 
protection, the introduction of new visa requirements for Syrians and other nationalities, 
stepped up security efforts by the Turkish coast guard and police and enhanced 
information sharing. Moreover, the European Union has begun disbursing the 3 billion 
euro of the Facility for Refugees in Turkey for concrete projects and work has advanced 
on visa liberalisation and in the accession talks, including the opening of Chapter 17 last 
December. On 7 March 2016, Turkey furthermore agreed to accept the rapid return of all 
migrants not in need of international protection crossing from Turkey into Greece and 

22 See para 14 of the Minister’s Explanatory Memorandum.
23 See para 14 of the Minister’s Explanatory Memorandum.
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to take back all irregular migrants intercepted in Turkish waters. Turkey and the EU also 
agreed to continue stepping up measures against migrant smugglers and welcomed the 
establishment of the NATO activity on the Aegean Sea. At the same time Turkey and the 
EU recognise that further, swift and determined efforts are needed.

In order to break the business model of the smugglers and to offer migrants an alternative 
to putting their lives at risk, the EU and Turkey today decided to end the irregular 
migration from Turkey to the EU. In order to achieve this goal, they agreed on the 
following additional action points:

1) All new irregular migrants crossing from Turkey into Greek islands as from 20 March 
2016 will be returned to Turkey. This will take place in full accordance with EU and 
international law, thus excluding any kind of collective expulsion. All migrants will be 
protected in accordance with the relevant international standards and in respect of the 
principle of non-refoulement. It will be a temporary and extraordinary measure which is 
necessary to end the human suffering and restore public order. Migrants arriving in the 
Greek islands will be duly registered and any application for asylum will be processed 
individually by the Greek authorities in accordance with the Asylum Procedures Directive, 
in cooperation with UNHCR. Migrants not applying for asylum or whose application 
has been found unfounded or inadmissible in accordance with the said directive will be 
returned to Turkey. Turkey and Greece, assisted by EU institutions and agencies, will take 
the necessary steps and agree any necessary bilateral arrangements, including the presence 
of Turkish officials on Greek islands and Greek officials in Turkey as from 20 March 2016, 
to ensure liaison and thereby facilitate the smooth functioning of these arrangements. The 
costs of the return operations of irregular migrants will be covered by the EU.

2) For every Syrian being returned to Turkey from Greek islands, another Syrian will 
be resettled from Turkey to the EU taking into account the UN Vulnerability Criteria. 
A mechanism will be established, with the assistance of the Commission, EU agencies 
and other Member States, as well as the UNHCR, to ensure that this principle will be 
implemented as from the same day the returns start. Priority will be given to migrants 
who have not previously entered or tried to enter the EU irregularly. On the EU side, 
resettlement under this mechanism will take place, in the first instance, by honouring 
the commitments taken by Member States in the conclusions of Representatives of the 
Governments of Member States meeting within the Council on 20 July 2015, of which 
18,000 places for resettlement remain. Any further need for resettlement will be carried 
out through a similar voluntary arrangement up to a limit of an additional 54,000 
persons. The Members of the European Council welcome the Commission’s intention to 
propose an amendment to the relocation decision of 22 September 2015 to allow for any 
resettlement commitment undertaken in the framework of this arrangement to be offset 
from non-allocated places under the decision. Should these arrangements not meet the 
objective of ending the irregular migration and the number of returns come close to the 
numbers provided for above, this mechanism will be reviewed. Should the number of 
returns exceed the numbers provided for above, this mechanism will be discontinued.

3) Turkey will take any necessary measures to prevent new sea or land routes for illegal 
migration opening from Turkey to the EU, and will cooperate with neighbouring states as 
well as the EU to this effect.
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4) Once irregular crossings between Turkey and the EU are ending or at least have been 
substantially and sustainably reduced, a Voluntary Humanitarian Admission Scheme will 
be activated. EU Member States will contribute on a voluntary basis to this scheme.

5) The fulfilment of the visa liberalisation roadmap will be accelerated vis-à-vis all 
participating Member States with a view to lifting the visa requirements for Turkish 
citizens at the latest by the end of June 2016, provided that all benchmarks have been met. 
To this end Turkey will take the necessary steps to fulfil the remaining requirements to 
allow the Commission to make, following the required assessment of compliance with 
the benchmarks, an appropriate proposal by the end of April on the basis of which the 
European Parliament and the Council can make a final decision.

6) The EU, in close cooperation with Turkey, will further speed up the disbursement of the 
initially allocated £3 billion under the Facility for Refugees in Turkey and ensure funding 
of further projects for persons under temporary protection identified with swift input 
from Turkey before the end of March. A first list of concrete projects for refugees, notably 
in the field of health, education, infrastructure, food and other living costs, that can be 
swiftly financed from the Facility, will be jointly identified within a week. Once these 
resources are about to be used to the full, and provided the above commitments are met, 
the EU will mobilise additional funding for the Facility of an additional €3 billion up to 
the end of 2018.

7) The EU and Turkey welcomed the ongoing work on the upgrading of the Customs 
Union.

8) The EU and Turkey reconfirmed their commitment to re-energise the accession process 
as set out in their joint statement of 29 November 2015. They welcomed the opening of 
Chapter 17 on 14 December 2015 and decided, as a next step, to open Chapter 33 during the 
Netherlands presidency. They welcomed that the Commission will put forward a proposal 
to this effect in April. Preparatory work for the opening of other Chapters will continue 
at an accelerated pace without prejudice to Member States’ positions in accordance with 
the existing rules.

9) The EU and its Member States will work with Turkey in any joint endeavour to improve 
humanitarian conditions inside Syria, in particular in certain areas near the Turkish 
border which would allow for the local population and refugees to live in areas which will 
be more safe.

All these elements will be taken forward in parallel and monitored jointly on a monthly 
basis.

The EU and Turkey decided to meet again as necessary in accordance with the joint 
statement of 29 November 2015.
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2 European Accessibility Act
Committee’s assessment Politically and legally important

Committee’s decision Not cleared from scrutiny; further information requested; 
drawn to the attention of the Business, Innovation and 
Skills Committee; Culture, Media and Sport Committee; 
Transport Committee; Treasury Committee; and Women 
and Equalities Committee

Document details Proposal for a Directive of the European Parliament and of 
the Council on the approximation of the laws, regulations 
and administrative provisions of the Member States as 
regards the accessibility requirements for products and 
services

Legal base Article 114, TFEU; QMV; Ordinary Legislative Procedure

Department Business, Innovation and Skills

Document Numbers (37371), 14799/15 + ADDs 1–8, COM(15) 615

Summary and Committee’s conclusions

2.1 These are international provisions to ensure that people with disabilities can access 
products and services. The proposed Directive aims to improve disabled persons’ access 
to products and services, minimising existing and potential differences between Member 
States—such as the design of cash machines—as they implement the accessibility 
requirements of the United Nations Convention on the Rights of Persons with Disabilities 
(UNCRPD). The Government has now confirmed its opposition to the proposal, believing 
that the case for EU-level legislation has not been made.

2.2 When the Committee first considered the proposal, at its meeting of 13 January, the 
Committee did not consider that the objective breached the principle of subsidiarity—
i.e. that it could be better achieved by Member States acting alone—although we noted 
that we will continue to review the proposal’s alignment with subsidiarity. We sought 
clarification from the Government about its concerns surrounding the Commission’s 
impact assessment and the potential impact on specific sectors.

2.3 The Parliamentary Under-Secretary of State at the Department for Business, 
Innovation and Skills, Baroness Neville-Rolfe, has now responded to the Committee 
making a number of points, the details of which are set out later in this chapter.

2.4 In summary, the Government remains so concerned about the quality of the 
impact assessment and the lack of evidence to substantiate the identified problem that 
the Government does not consider there to be a clear rationale for regulating at the EU 
level. The Government concludes that EU-level legislation appears to be premature and 
potentially burdensome on business at a time when growth remains below trend. In 
meetings thus far, the Government has been clear that the EU should not be legislating for 
a potential future problem that may never arise and it has raised concerns about the use of 
Article 114 TFEU (internal market) as the legal base.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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2.5 Among the sector-specific concerns highlighted, a recurrent theme is the danger that 
the legislation may not be sufficiently flexible to take into account future technological 
change. There is also concern about the links between this proposal and other EU 
legislation, such as the Audio Visual Media Services Directive.

2.6 Discussions have been progressing among Member State officials, some details 
of which are publicly available.24 These reveal a number of points not included in the 
Minister’s letter, such as scope and definitions.

2.7 The Government is now clearly opposed to the proposal on the basis that: there is 
insufficient evidence that a problem exists that needs to be tackled; it is inappropriate 
to legislate for a future problem that may never arise; and that an internal market legal 
base should not be used. We make three points in response.

2.8 First, concerning the evidence base, we note from Council working group papers 
that the UK is not isolated in its concerns about the quality of the impact assessment, 
including evidence base. That being so, has the Government considered the option of 
joining with other concerned Member States to halt discussions until the Commission 
has returned with further evidence?

2.9 Second, as regards the argument that it is not appropriate to legislate for a future 
problem that may never arise and that a single market legal base should not be used, 
we note that the Court of Justice has previously ruled that recourse to a single market 
legal base is possible if the aim is “to prevent the emergence of future obstacles to trade 
resulting from multifarious development of national laws. However, the emergence 
of such obstacles must be likely and the measure in question must be designed to 
prevent them”.25 While it is clear that the Government is yet to be convinced that the 
emergence of such obstacles is “likely”, the ruling would nevertheless suggest that the 
principle of legislating for a potential future problem is in fact acceptable. We ask that 
the Government elaborate its position in light of the case law. We also ask that the 
Government inform us what legal base it would advocate in place of Article 114, and 
why.

2.10 We note from the Outcome of Proceedings of the Working Party on Social 
Questions on 1 April26 that the Council Legal Service was asked for its opinion on the 
internal market legal basis. We trust that the Government will be able to draw on the 
opinion, which was due by mid-April, in its response to us.

2.11 Third, does the Government accept that there is a possibility of at least some 
regulatory divergence—whether or not these create obstacles to the smooth functioning 
of the internal market—as a result of Member States implementing the accessibility 
provisions of the UNCRPD in different ways? If so, given that the UN Committee on 
the UNCRDP has expressly requested EU-level legislation, and given the Government’s 
resistance to the legislative options, are there non-legislative ways in which the degree 
of such divergence could be mitigated, perhaps through some form of co-ordination 
mechanism?

24 Council documents on this proposal.
25 Case C-376/98 Germany v Parliament and Council, 5 October 2000 and Case C-380/03 Germany v Parliament and 

Council, 12 December 2006.
26 Outcome of Proceedings, Working Party on Social Questions, 1 April 2016.

http://www.consilium.europa.eu/register/en/content/out/?typ=SET&i=ADV&RESULTSET=1&DOC_ID=&DOS_INTERINST=2015%2F0278%28COD%29&DOC_TITLE=&CONTENTS=&DOC_SUBJECT=&DOC_SUBTYPE=&DOC_DATE=&document_date_from_date=&document_date_from_date_submit=&document_date_to_date=&document_date_to_date_submit=&MEET_DATE=&meeting_date_from_date=&meeting_date_from_date_submit=&meeting_date_to_date=&meeting_date_to_date_submit=&DOC_LANCD=EN&ROWSPP=25&NRROWS=500&ORDERBY=DOC_DATE+DESC
http://data.consilium.europa.eu/doc/document/ST-7468-2016-INIT/en/pdf
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2.12 One of the concerns that the Government highlights is that the proposal may 
“lock-in” existing technology and unfairly exclude developing technology. Has this 
issue been raised in negotiations thus far?

2.13 The Government will be aware that we published a Report on transparency of 
the Council of the European Union, including its preparatory bodies (working groups 
and Coreper—the Committee on which the 28 Member State Ambassadors sit), on 26 
May 2016. We noted that the Council Rules of Procedure provide that information 
about proceedings in working groups may be released to the public. Given that release 
is discretionary, it is welcome that several notes on the “Outcome of Proceedings” of 
the Social Questions Working Party discussions on this proposal have been published. 
We note, however, that there tends to be a considerable delay between their restricted 
publication and their release to the public. Can the Government explain why—if a 
decision has been made to release them—there is such a delay in doing so?

2.14 We note that, in early negotiations, the United Kingdom appears to have rejected 
the applicability of disability accessibility requirements to public procurement 
contracts. We would welcome an explanation of the Government’s position in that 
regard and its response to the Commission’s argument that this is simply a further 
clarification of the existing legislative framework for public procurement.

2.15 The possible introduction of this legislation has implications for a number of 
sectors, including transport, banking and the audiovisual sector. We therefore draw 
this chapter to the attention of the Committees on Transport, the Treasury and Culture, 
Media and Sport. As a file with potentially significant implications for businesses 
involved in the production and sale of relevant products and services, we draw it to the 
attention of the Committee on Business, Innovation and Skills. Finally, we draw it also 
to the attention of the Committee on Women and Equalities given the disability access 
issues raised in that Committee’s oral evidence session with the Equality and Human 
Rights Commission on 24 November 2015.

2.16 We retain the proposal under scrutiny and look forward to a response to the issues 
set out above, and a progress report on the negotiations, as soon as possible after the 
Council meeting on 16 June.

Full details of the documents

Proposal for a Directive of the European Parliament and of the Council on the 
approximation of the laws, regulations and administrative provisions of the Member 
States as regards the accessibility requirements for products and services: (37371), 14799/15 
+ ADDs 1–8, COM(15) 615.

Background

2.17 Details of the Commission’s proposal, the Government’s Explanatory Memorandum 
and our own views were set out in our Report of 13 January.27

2.18 In summary, the Commission’s proposal sets common accessibility requirements 
(but not technical specifications) for certain key products and services, which were 

27 Eighteenth Report HC 342-xvii (2015–16), chapter 1 (13 January 2016).

http://data.consilium.europa.eu/doc/document/ST-14799-2015-INIT/en/pdf
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xvii/34204.htm
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identified by the Commission in consultation with citizens, civil society organisations and 
businesses: computers and operating systems; ATMs; ticketing and check-in machines; 
smartphones; TV equipment related to digital television services; telephony services 
and related equipment; audiovisual media services (AVMS) and related equipment; air, 
bus, rail and waterborne passenger transport services; banking services; e-books; and 
e-commerce.

2.19 The Committee requested the following information from the Government:

• any key points of weakness in the impact assessment that the Government intended 
to raise with the Commission;

• information on the progress and outcome of the Government’s own consultation;

• further detail on the initial concerns identified in relation to the transport, 
audiovisual and banking sectors; and

• any initial information on the views of other Member States and any further 
information on the timetable for a decision.

2.20 The Committee retained the proposal under scrutiny and drew the matter to the 
attention of the House and of the Committees on: Business, Innovation and Skills; Culture, 
Media and Sport; Transport; and Women and Equalities.

The Minister’s letter of 4 May

2.21 The Minister’s letter28 reminds the Committee of the background to the proposal and 
the Government’s core approach to the issue:

“The main objective of the proposal is to support Member States in their 
obligations under the United Nations Convention on the Rights of Persons 
with Disabilities (UNCRPD) with regards to the accessibility of products and 
services. The proposal aims to enhance the proper functioning of the internal 
market and remove barriers to the free movement of accessible products 
and services within the European Union. The Government is committed to 
ensuring persons with disabilities are able to access products and services in 
the sectors identified in these proposals and beyond. We have put in place 
appropriate levels of regulation to ensure that products and services entering 
the market are suitably accessible without the need for an overly burdensome 
regulatory framework.”

2.22 He goes on to address the Committee’s specific points and queries. On the 
Commission’s impact assessment (IA) and modelling, he writes: 

“HMG’s biggest concern with the IA is the date of some of its source material 
and assumptions, which is six or more years old (from 2011 or earlier). This 
has meant that the IA does not take into account technological developments 
in recent years and the proliferation of smart technology, in particular smart 
phones. In addition, the Government is concerned that the IA has not been 
through the more rigorous Impact Assessment Board procedures, which 

28 Letter from Baroness Neville-Rolfe to Sir William Cash, 4 May 2016.

http://europeanmemoranda.cabinetoffice.gov.uk/files/2016/05/Accessibility_scrutiny_letter_Commons_(3).pdf


30  Third Report of Session 2016–17 

were only introduced recently. The UK has raised these concerns with the 
Commission on more than one occasion but has not so far received a response 
recognising these concerns or suggestions about how to address them.

“More specifically, our analysis suggests the benefit calculations included in 
the Commission’s Impact Assessment (IA) are likely to be an overestimate. 
This is largely because of the broad assumptions used and a lack of sufficient 
sensitivity analysis undertaken.

“The cost/benefit calculations take two different approaches depending on the 
data available for products and services. There is either a top down approach, 
which calculates the size of the market affected, making some assumptions 
of the accessibility costs as a proportion of market size, and then looks to 
see how many countries might have regulations for the product or service 
concerned. A correction factor is then applied to represent the likelihood that 
the regulations in different countries will be similar or differ (100% implies all 
different, 0% all the same).

“The correction factors are detailed on page 62 of the IA and show that 
nearly half are at the 100%, implying that every country will require different 
adjustments, with the others falling between 25-30%. These factors are based 
on various different views and whilst some sensitivity analysis is applied this 
is very limited and is a key factor in determining future costs, along with 
an assumption about how many countries will regulate the given product 
or service. There are some very broad assumptions included in here, such 
as development costs as a share of turnover, accessibility costs as a share of 
development costs, and operating expenditure as a share of development costs 
to get a figure for ongoing development costs. Moreover, the IA does not spell 
out where these have come from or set out how these might vary by product, size 
of firm, or sector. As the discussion in Annex 1 of the consultation responses 
suggests, accessibility costs are low or even non-existent for some products 
and high for others. The accessibility costs are in many cases estimated as 1% 
of total development costs with no discussion of how this is estimated and no 
sensitivity analysis. The website accessibility cost calculations are particularly 
unclear.

“Additionally, the administrative burden is assumed to be a one-off cost in 
relation to supplying information on the accessibility features of the product 
or service to either the customer or surveillance authorities. It is assumed to 
take one 8-hour day (cost of €18/hour) to provide this information but it is 
unclear whether or how this is applied to each product or service. For some 
sectors the cost is assumed to be one day per firm and for others it is assumed 
to be ten days per firm, which appears to be an underestimate.

“It is also noted from the discussion of the consultation responses that only 
54% of respondents saw a lack of common accessibility standards as a barrier 
to selling into EU member states, with both lack of enforcement and inter-
regional variations being mentioned as additional barriers. These additional 
barriers would not necessarily be removed by harmonisation as national 
rules will apply to avoid issues of disproportionate burdens. Given the lack 
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of evidence of a systemic problem, there does not seem to be a clear rationale 
for regulating at the EU level. If, in time, demonstrable evidence of a systemic 
single market problem was to come to light HMG would re-examine the issue. 
However, at the moment EU-level legislation appears to be premature and 
potentially burdensome on business at a time when growth remains below 
trend.”

2.23 Regarding the Government’s plans for its own consultation, the Minister indicates 
that no consultation has yet been undertaken on the draft Directive. He explains: “We 
plan to engage with stakeholders once more details have been clarified by the Commission. 
Once conducted, we will share responses in summary form with the Committee”.

2.24 On the legal base and subsidiarity, he says:

“The rationale of the Directive is to try to ensure the integrity of the Single 
Market is not affected by Member States implementing the UN Convention 
on the Rights of Persons with Disabilities (UNCRPD) in different ways. At the 
meetings thus far, the UK has made the point that we should not be legislating 
for a potential future problem that may never arise and we have raised our 
concerns for using Article 114 as the legal base.”

2.25 The Committee asked for clarification of the Government’s concerns in relation to 
the impact of the proposal on specific sectors. On transport services, he writes:

“The economic value of accessibility improvements is not understood well but, 
anecdotally, we know that there is an unmet need in relation to some disabled 
people’s access to information about transport services.

“For instance:

• Ticket machine interfaces can be confusing for many people, including particularly 
those with cognitive impairments, learning disabilities or mental illness.

• Ticket vending machines and, in aviation sector, self-service check-in kiosks which 
rely on a touch-screen without any alternative form of input or output may not be 
usable by people with a visual impairment, including older people who may not 
consider themselves to be disabled.

• Whilst many visually impaired people use screen readers or magnification 
packages to access websites, web applications and smartphone applications they are 
only able to do so where the digital service has been encoded in an accessible way.  
Where this is not the case disabled passengers may be prevented from accessing 
information relevant to their journey, purchasing tickets in advance or, in the case 
of taxi and Private Hire operators, ordering a car.

• Audio/visual media is provided in a number of contexts, including at bus stations 
and stops, on the front or side of vehicles or on-board.  Where it is provided through 
only one sensory channel (i.e.: only as a visual display or an audio announcement) 
it is likely to disadvantage certain groups of disabled people.

“When considering the potential benefits of the draft Directive, HMG 
understands that its intended effect would be implemented fully in around 
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eight years. This means that any impact on disabled people must be seen in 
the context of a world almost a decade from now. We are extremely concerned 
that the proposals as currently drafted will ‘lock-in’ existing technology and 
unfairly exclude developing technology, to the detriment of the intended 
beneficiaries of these proposals.

“Weighing against the potential benefits, HMG understands that a number of 
costs may be incurred, depending upon how the Directive is intended to be 
implemented.  In particular:

• Transport authorities responsible for providing ticket vending machines may 
incur additional costs when ticket vending machines (TVMs) are replaced, 
particularly if the Directive includes existing as well as new products and services, 
where their manufacturers do not benefit from the cross-border standardisation of 
requirements. The same would apply to the self-service check-in kiosks at airports 
if the Directive required the replacement of the kiosks outside their natural life 
cycle.

• Similar costs may occur in relation to audio/visual media equipment, where it does 
not currently comply with the draft requirements.

• Whilst standards already exist for the accessibility of websites, this is less true in the 
case of web and smartphone applications, and in any case where they exist they are 
not mandatory.  Any transport operator providing digital services may therefore 
incur additional costs from bringing those services into line with accessibility 
standards, or ensuring that new ones meet them.

• These costs are likely to be magnified considerably if the Directive is to affect 
existing as well as new products and services.  This aspect remains ambiguous and 
the Commission are due to provide clarification on this matter.

“At this stage, it is difficult to know for certain whether other products will 
need to be altered in accordance with the Directive outside of their normal life 
cycle as HMG have not undertaken thorough analysis of this specific issue.  It 
is likely, however, that given the pace of technological change including the 
introduction of smart ticketing and contactless payments, that the lifecycle of 
existing affected products and services is relatively limited. Websites and apps 
tend to be upgraded iteratively as operating systems and output requirements 
evolve, potentially meaning that accessibility considerations can be reflected 
more quickly, where the underlying approach allows it.

“For rail, the proposed Directive’s provisions do not appear to conflict with or 
contradict existing EU and national provisions contained in the Persons with 
Reduced Mobility Technical Specification and the Secretary of State’s Code 
of Practice on Design Standards for Accessible Stations. They do however go 
further than these – for example by requiring additional sensory measures 
on ticket machines. Disabled passengers across all modes currently receive 
assistance with any part of their journey, including the purchase of tickets.

“Rail operators and TVM suppliers are already developing improvements to 
ticket machines that will provide some, if not all, of the requirements set out in 
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the Directive, for example, remote video assistance would enable information 
to be available via the machines in a second sensory format. The next 10 years 
are going to be transformative for customers in their experience of ticketing 
with a likely move towards purchasing their tickets on personal devices like 
smart phones.

“Given the timescale for implementation, it is likely that the natural lifecycle 
of affected products and services will result in a reduction in the net cost of 
ensuring that they are accessible in the future.”

2.26 On audio-visual services, he writes:

“The EU Audio Visual Media Services Directive contains specific provision 
concerning the accessibility of audio-visual media services, requiring Member 
States to encourage audio visual media service providers to ensure that their 
services are gradually made accessible to people with a visual or hearing 
disability. The UK has implemented this provision, and has gone further with 
respect to television broadcasting, setting specific targets in terms of signing, 
subtitling and audio description.

“The proposed Directive has the potential to go much further than the existing 
provisions of the Audio Visual Media Services Directive, and indeed, beyond 
the provisions the UK has already put in place for television broadcasting. In 
HMG’s view, accessibility provisions pertaining to audio visual media services 
are best left to the Audio Visual Media Services Directive as the Commission’s 
IA does not clearly establish that there is a significant horizontal problem to 
address in this area. Further, this proposal does not appear to have taken into 
account the on-going review of the Audio Visual Media Services Directive as 
part of a wider series of actions regarding the digital single market; this review 
includes the current accessibility requirements.”

2.27 On banking services, he writes:

“The Commission is consulting on a Retail Green Paper, which seeks views 
on how to improve choice, transparency and competition in retail financial 
services, and how to facilitate cross-border supply of these services. Accessibility, 
and a fragmentation of accessibility requirements, is not discussed in this 
Paper, indicating that accessibility is not considered to be an issue that needs 
addressing in financial services.

“Evidence has not been provided in the IA that demonstrates that banks do not 
operate in other EU Member States because they are prevented by divergent 
accessibility requirements. This raises doubts as to the existence of a significant 
trade barrier and fragmentation. It also raises questions as to why banking has 
been prioritised as a sector that particularly merits intervention.

“In the Government’s view, the assumption that harmonising accessibility 
requirements will actually increase competition in the EU is not evidenced, 
raising doubts about benefits to businesses, the single market, and to consumers.
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“In addition, the impact assessment does not break down figures by country 
or by sector, so it is difficult to establish precisely what the impact on the 
sector in the UK would be. In regards to banking, the impact assessment notes 
that: ‘the cost for business to comply with … divergent national accessibility 
requirements [for ATMs] is estimated at €300 000’. This cost is not significant.

“Firms comply with the requirements in the Equalities Act (2010) and work 
is being done to improve accessibility in the banking sector. There is evidence 
that banks already compete on accessibility. Many major banks in the UK are 
already offering assisted-service devices (such as Automated Teller Machines 
(ATMs) and cash deposit machines), accessible branches and websites, and 
have plans for future developments. There are also industry initiatives to 
improve accessibility. For example, the financial services industry, together 
with charities and consumer groups, last year launched a Financial Services 
Vulnerability Taskforce in order to look proactively at the ways in which 
institutions can improve the experience of customers who might be in 
vulnerable circumstances.

“HM Treasury’s assessment is that the requirements of the proposal on ATMs 
are more prescriptive than the requirements on general banking services. 
The specificity of the requirements, including for alternative font sizes, 
colour contrasts, control of volume, may be particularly difficult and costly 
to implement, as it could render obsolete accessible ATMs that are already 
on offer or in development. The long life span of ATMs, and the necessary 
lead time for development, may also contribute to this. Regulation that is not 
technology neutral may not be future-proofed, possibly preventing companies 
from capitalising on developments in technology.”

2.28 The Minister sets out the position on the negotiations as follows:

“Many Member States do not yet have a well-developed position on the 
proposal, in part due to the coordination challenges of the Directive being 
both cross-cutting and detailed in nature, as such the UK is engaging with 
their opposite policy leads in Member states in addition to interactions in 
working group.

“Given that many Member States are still coordinating positions amongst their 
various Ministries, there is an expectation that there will be no agreement 
before the Council in June where the Presidency is expected to give a progress 
report to Ministers. Negotiations will then continue again under the Slovakian 
Presidency.”

2.29 The Minister notes that, as the proposals progress further, he will keep the Committee 
informed of any significant progress. 

Previous Committee Reports

Eighteenth Report HC 342-xvii (2015–16), chapter 1 (13 January 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xvii/34204.htm
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3 EU-US Data Transfers
Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; further information requested; 
drawn to the attention of the Culture, Media and Sport 
Committee; Justice Committee; Business, Innovation and 
Skills Committee; Science and Technology Committee and 
the Joint Committee on Human Rights

Document details (a) Commission Implementing Decision pursuant to 
Directive 95/46 EC of the European Parliament and the 
Council on the adequacy of the protection provided by the 
EU-US Privacy Shield; (b) Commission Communication on 
Transatlantic Data Flows: Restoring Trust through Strong 
Safeguards

Legal base (a)Article 25(6) of Directive 95/46/EC;—; (b) —

Department Culture, Media and Sport

Document Numbers (a) (37695), — + ADDs 1–7, —; 
(b) (37550), 6651/16, COM(16) 117

Summary and Committee’s conclusions

3.1 The Government has deposited this Commission Implementing Decision29 (document 
(a)) with an Explanatory Memorandum specifically as requested in our Report of 30 April 
Despite the fact that the document takes the form of proposed EU secondary legislation, 
to be agreed through the comitology process,30 we consider it significant as it aims to 
implement the proposed EU-US Privacy Shield Agreement, recently negotiated by the 
Commission (not the Member States) and the US authorities. This Agreement provides a 
framework for the transfer of the personal data of EU citizens to the US for commercial 
purposes and will be important for the conduct of transatlantic trade and commerce. 
It consists of a series of data protection principles in relation which US companies self-
certify their adherence.31

3.2 However, as a new adequacy decision,32 document (a) must also comply with the 
CJEU’s judgment in Schrems33 which invalidated Privacy Shield’s predecessor, Safe 
Harbor. The CJEU found that Safe Harbor failed to provide adequate protection for the 

29 Council Implementing Decision. This document is accompanied by seven annexes.
30 Comitology under the Lisbon Treaty means the making of implementing acts pursuant to Article 291 TFEU by the 

Commission subject to the oversight of Committees made up of national expert representatives of Member States. 
There are two types of Comitology procedure: advisory and examination. This Implementing act is subject to the 
more stringent examination procedure.

31 Other mechanisms for the transfer of data to the US continue include explicit consent of the data subject, binding 
corporate rules.

32 An adequacy decision is a decision adopted by the Commission on the basis of Article 25(6) of Directive 95/46/EC, 
which establishes that a third country ensures an adequate level of protection of personal data by reason of its 
domestic law or the international commitments it has entered into. The effect of such a decision is that personal 
data can flow from the 27 EU Member States and the three European Economic Area member countries (Norway, 
Liechtenstein and Iceland) to that third country, without any further safeguards.

33 Case C-362/14: Maximillian Schrems v Data Protection Commissioner.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://ec.europa.eu/justice/data-protection/files/privacy-shield-adequacy-decision_en.pdf
http://curia.europa.eu/juris/document/document.jsf?docid=169195&mode=req&pageIndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=575357
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fundamental rights of EU citizens to private and family life,34 protection of personal data35 
and to an effective judicial remedy36 in the US for misuse of data. A more detailed account 
of Privacy Shield, document (a) and the process for the latter’s adoption are set out at 
paragraphs 3.15–3.18.

3.3 In our Report chapter of 20 April37 on the Commission’s Communication on 
Transatlantic Data Flows, document (b), we made clear our expectation that in ongoing 
scrutiny the Government would comment on the compliance of Privacy Shield and 
document (a) with fundamental rights, taking account of the concerns in the opinion of 
the Article 29 Working Party38 of 13 April on Privacy Shield. The separate opinion of the 
European Data Protection Supervisor (EDPS), whose consultation is mandatory in the 
process for adopting document (a), has yet to be issued. We asked the Minister to confirm 
both opinions would inform Government policy, particularly regarding bulk transfer and 
processing of data.

3.4 The Government now responds to that Report in its letter of 3 May and also provides 
us with an Explanatory Memorandum on document (a).

3.5 We thank the Minister for her letter of 3 May and for her Explanatory Memorandum 
(EM) on document (a). We are glad that she saw fit to deposit document (a) in Parliament 
and provide an Explanatory Memorandum. We wonder why the Government hesitated 
in so doing and comment as follows:

a) The document could hardly be more important. It aims to implement a political 
agreement negotiated between the authorities of two world powers. The negotiations 
were prompted initially by the Snowden allegations regarding mass surveillance 
of personal data, including that of EU citizens. The new agreement must replace 
a predecessor adequacy decision (Safe Harbor) which was invalidated by the 
CJEU for breaching the fundamental rights of EU citizens relating to privacy and 
protection of personal data. New federal legislation has been made in the United 
States39 aimed at improving legal redress for EU citizens;

b) The Minister seems to downplay any UK influence on the adoption of document (a). 
However, the UK has a national expert representative on the Article 31 Committee 
which has a pivotal role in the comitology process. Indeed, in our experience on 
many legislative dossiers, the UK’s position has been to push for the Commission to 
be given implementing rather than delegated powers to legislate, precisely because 
it considers that the UK can exert more influence via the national expert on the 
relevant comitology committee.

3.6 Given the Commission’s powers to implement legislation in this policy area, it is 
all the more important that the independent opinions of data protection expert bodies 
34 Article 7 of the Charter of the Fundamental Rights.
35 Article 8 of the Charter of Fundamental Rights.
36 Article 47 of the Charter.
37 Twenty-ninth Report HC 342-xxvii (2015–16), chapter 3 (20 April 2016).
38 The Working Party is composed of national data protection authorities, including the UK’s Information 

Commissioner’s Office, together with the EDPS. For the Opinion see: http://ec.europa.eu/justice/data-protection/
article-29/documentation/opinion-recommendation/files/2016/wp238_en.pdf.

39 On 10 February Congress passed the Judicial Redress Act 2016. The Act grants non-U.S. citizens certain rights, 
including a private right of action for alleged privacy violations that occur in the U.S. The right to sue is limited to 
only those citizens of countries that (1) permit the “transfer of personal data for commercial purposes” to the U.S., 
and (2) do not impose personal data transfer policies that “materially impede” U.S. national security interests.

http://ec.europa.eu/justice/data-protection/article-29/documentation/opinion-recommendation/files/2016/wp238_en.pdf
http://ec.europa.eu/justice/data-protection/article-29/documentation/opinion-recommendation/files/2016/wp238_en.pdf
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(the EDPS and the Article 29 Working Party) are considered. We are disappointed 
by the Minister’s dismissive attitude in her letter of 3 May to our suggestion that the 
Government take them into account, though we welcome the limited comment on 
opinion of the Article 29 Working Party in her EM. We ask her to note that:

a) Neither of these bodies are simply “respected commentators” as the Minister asserts. 
Both are bodies which have mandatory roles in the field of EU data protection law 
and law-making:

i) The EDPS is an independent supervisory authority, set up by Regulation 45/2001 
which ensures that the EU institutions and bodies meet their obligations with 
regard to data protection as laid down in that Regulation. Its importance is 
reflected in the fact that the Commission has formally consulted it in proposing 
the Commission Implementing decision, as legally required by Article 28(2) of 
the Regulation. Indeed, any failure to consult the EDPB would be a legal ground 
for the instrument’s annulment.

ii) The Article 29 WP takes its name from the respective Article in the current 
Data Protection Directive (95/46/EC) and is required by Article 30(1)(b) of the 
Directive to give the Commission an opinion on the level of protection in the 
Community and in their countries, amongst other matters.

b) It is also irrelevant that the opinions of these bodies are not, in themselves, legally 
binding as the Minister mentions. Their significance lies in the fact that they will 
clearly have an impact on the EU instruments adopted in relation to this agreement, 
which will itself be legally binding. The same argument applies to the Article 31 
Committee.

3.7 On the nature of the procedure by which the current document will be 
implemented, we consider that the Minister’s EM on document (a) incorrectly states 
that the Article 31 Committee, as part of the comitology process, will vote by simple 
majority. The Article 31 Committee is now governed by the examination procedure 
requiring qualified majority voting (QMV) and not the old management procedure.40 
The difference is material because obtaining a QMV is harder than a simple majority—
in other words, it will be harder for the Commission to obtain the positive decision its 
needs from that Committee to adopt the measure.

3.8 The Minister also implies that the European Parliament (EP) has no role to play 
in relation to the process for approving the document. However, the “examination” 
comitology procedure allows the EP (or Council), when the basic act is adopted by 
the ordinary legislative procedure, to cause the Commission to review the draft act 
for exceeding the implementing powers, including whether it should be amended or 

40 See the Committee’s Rules of Procedure: http://ec.europa.eu/transparency/regcomitology/index.cfm?do=List.list.

http://ec.europa.eu/transparency/regcomitology/index.cfm?do=List.list
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withdrawn. In light of the views already expressed by some leading MEPS on this 
policy area,41 such a development might not be unthinkable. Does this process apply 
in this case?

3.9 Reviewing the current document and its annexes, it seems to us that many of 
the assurances given in letters from the various US authorities are political in nature 
alone, not legally enforceable.42 The Minister’s EM does not address this, but we ask her 
to do so when she next writes.

3.10 Continuing this question of level and robustness of protection provided to EU 
citizens under Privacy Shield, we note the approval on 28 April by the US Supreme 
Court to a change to federal procedural Rule 41.43 This occurred subsequent to the issue 
of the Article 29 WP’s Opinion on 13 April. We understand that this rule change will 
give federal judges the authority to issue more sweeping search warrants for searching 
and collecting information from computers anywhere outside their jurisdiction. The 
changes, which will take effect on 1 December 2016 unless rejected by Congress, could 
enable the US Government to obtain a single warrant to access and search thousands 
or millions of computers at once. This mass processing of data was a critical issue in 
both the Schrems and Digital Rights Ireland cases. We therefore ask the Minister to 
comment on this development and its impact on document (a).

3.11 Finally, we are not convinced by the Minister’s argument in both her letter and her 
EM that she is prevented from providing a full Government view of the fundamental 
rights’ implications of the Commission’s implementing decision by the preliminary 
ruling proceedings relating to DRIPA.44 We comment as follows, in the expectation 
that the Minister will provide a fuller fundamental rights analysis when she next 
writes:

i) From a Parliamentary viewpoint, the “sub judice” rule does not apply to 
proceedings before the CJEU or, in any court, “when a Ministerial decision is 
in question”;

ii) The Government’s view can be provided in general manner, without specific 
reference to submissions in those proceedings and without breaching any rules 
of confidentiality of the CJEU; and

41 Jan Albrecht, the EP’s rapporteur on the proposed EU general data protection regulation has criticised the Privacy 
Shield as no more than a “reheating of Safe Harbor”, saying that provides no legally-binding improvements for 
EU citizens and it merely relies on a declaration by the US authorities on their interpretation of the legal situation 
regarding surveillance by US secret services, as well as the creation of an independent but powerless ombudsman, 
who would assess citizens’ complaints. ALDE group First Vice-President Sophie in’t Veld has been even more critical, 
arguing that, “it is highly implausible that an ombudsman will have sufficient powers to oversee US intelligence 
services”. She is worried that given this year’s US Presidential election, many of the assurances which are based on 
political commitments could be undermined.

42 See the list of Annexes at para 14 of this chapter.
43 http://www.supremecourt.gov/orders/courtorders/frcr16_mj80.pdf.
44 This refers to the Data Retention and Investigatory Powers Act 2014. See the Court of Appeal’s judgment of 20 

November 2015 in the case of Secretary of State for the Home Department v (1) David Davis (2) Tom Watson (3) Peter 
Brice (4) Geoffrey Lewis. We set out the questions for preliminary reference in Case C-698/15 here. The hearing of 
this case, joined with Case C-203/15 Tele2 Sverige, began in the CjEU on 12 April 2016. We understand that AG’s 
Opinion is expected on 19 July.

http://www.supremecourt.gov/orders/courtorders/frcr16_mj80.pdf.
https://www.judiciary.gov.uk/wp-content/uploads/2015/11/davis_final.pdf
https://www.judiciary.gov.uk/wp-content/uploads/2015/11/davis_final.pdf
http://curia.europa.eu/juris/document/document.jsf?text=&docid=175038&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=267481
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iii) In any event, we will look to the expected delivery of the Advocate General’s 
Opinion on 19 July in the preliminary ruling proceedings, for indications of the 
views of the UK and any other intervening Member States.

3.12 Pending a response from the Minister on the information we have requested above, 
we retain both documents under scrutiny and we also look forward to the Minister’s 
updates on:

a)  further amendments or clarifications to the current document, made to address 
the concerns of the Article 29 WP; and

b) developments in the comitology process, including if and when the current 
document is adopted.

3.13 We also draw document (a) and this chapter to the attention of the following 
Departmental Select Committees:

• the Culture, Media and Sport  Committee and the Justice Committee as the 
Committees who scrutinise the current and former responsible Government 
departments and, in the case of Justice, who provided our predecessors with an 
Opinion on the data protection reform package in 2012;

• the Business, Innovation and Skills Committee and Joint Committee on Human 
Rights, as we consider they will be interested in the ability of UK businesses 
(including their stakeholders) to transfer the personal data of EU citizens to the US 
and the need for such transfer to comply with EU fundamental rights; and

• the Science and Technology Committee, considering its recent “Big Data” inquiry.

Full details of the documents

(a) Commission Implementing Decision pursuant to Directive 95/46 EC of the European 
Parliament and the Council on the adequacy of the protection provided by the EU-
US Privacy Shield: (37695), — + ADDs 1–7, —; (b) Commission Communication on 
Transatlantic Data Flows: Restoring Trust through Strong Safeguards: (37550), 6651/16, 
COM(16) 117.

Document (a)—content and process for approval

3.14 We provide our own description of the content of document (a) and the process for 
its approval.

Content

3.15 On 29 February the Commission published document (a) together with seven 
Annexes. These contain the US government’s written commitments on the enforcement 
of the arrangement, including:

• Annex I, a letter from the International Trade Administration of the Department of 
Commerce, which administers the programme, describing how it will ensure that the 
Privacy Shield operates effectively;

http://data.consilium.europa.eu/doc/document/ST-6651-2016-INIT/en/pdf
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• Annex II, the EU-US Privacy Shield Framework Principles — these mirror Safe Harbor 
but have been expanded with the aim of offering greater protection to individuals:

• Notice: Participating US companies must provide notice to individuals of their 
participation in Privacy Shield;

• Choice: They must also provide choice for individuals to opt out of disclosure of 
personal data or use for the original purpose for which it was collected;

• Accountability for onward transfer: Participating companies specify in third party 
contracts the processing must be only for limited purposes consistent with data 
subject’s consent;

• Security: Reasonable measures must be taken against loss or misuse of data;

• Data Integrity and purpose limitation: collection of data must be limited to only what 
is relevant;

• Access: Individuals must be provided with access to their data, in order to correct, 
delete or amend inaccuracies or to delete data processed in breach of the principles;

• Annex III, a letter from the US Department of State describing the State Department’s 
commitment to establish a Privacy Shield Ombudsperson;

• Annex IV, a letter from the Federal Trade Commission describing its enforcement of 
the Privacy Shield;

• Annex V, a letter from the Department of Transportation describing its enforcement 
of the Privacy Shield;

• Annex VI, a letter prepared by the Office of the Director of National Intelligence on 
safeguards applicable to US national security authorities; and

• Annex VII, a letter prepared by the US Department of Justice on safeguards relating to 
US Government access for law enforcement and public interest purposes.

3.16 Like Safe Harbor, Privacy Shield is based on a system of self-certification by US 
companies. However, as a key difference paragraph 75 of document (a) provides a section 
on the “access and use of personal data transferred under the EU-US Privacy Shield by US 
public authorities”. The Commission states that “there are rules in place in the United States 
designed to limit any interference for national security purposes with the fundamental 
rights of the persons whose personal data are transferred from the Union to the US under 
the EU-US Privacy Shield to what is strictly necessary to achieve the legitimate objective”.

3.17 This conclusion is based on the assurances at Annexes III, VI, VII which describe the 
mechanisms for oversight and judicial redress under the US surveillance programmes. 
The Commission makes four arguments based on these assurances to reach its adequacy 
conclusion: 

i) US surveillance prioritises targeted collection of personal data, while bulk 
collection is limited to exceptional situations;
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ii) US intelligence activities are subject to extensive oversight by the US executive and 
courts such as the Foreign Intelligence Surveillance Court;

iii) Mechanisms for redress under US law for EU data subjects depends on the complaint 
they want to raise: interference under the Foreign Intelligence Surveillance Act 
(FISA); unlawful, intentional access to personal data by government officials; and 
access to information under Freedom of Information Act; and

iv) Privacy Shield will introduce a new complaint mechanism, an Ombudsperson who 
will be an equivalent to an Under-Secretary in the State Department to deal with 
allegations of misuse or abuse of data in breach of the principles.

3.18 As a Commission implementing decision, document (a) will be adopted pursuant to 
the “examination” comitology procedure. This involves:

• a proposal from the Commission;

• an opinion by Member States’ data protection authorities in the framework of the 
Article 29 Working Party;

• an approval from the “Article 31 Committee”, composed of representatives of Member 
States by qualified majority vote, with the other processes to be followed in the absence 
of a positive opinion; and

• the adoption of the decision by the College of Commissioners.

3.19 Whilst there is no vote in Council for Member States to formally adopt the agreement, 
it may be open to the Council or EP at any time to inform the Commission that they 
consider it has exceeded its implementing powers. If so it has to review the act and decide 
whether to maintain, amend or withdraw it.

The Minister’s letter of 3 May 2016

3.20 The Parliamentary Under-Secretary of State and Minister for Intellectual Property at 
the Department for Culture, Media and Sport (Baroness Neville-Rolfe) responds to our 
Report chapter of 20 April in this letter.

3.21 In summary, the Minister:

• repeats the view that the EU-US Privacy Shield itself is “not subject to scrutiny” because 
“it is Commission implementing decision, not a Council decision”;

• notes the Committee’s request for an EM on that implementing decision with a focus 
on fundamental rights’ compliance;

• says the UK cannot directly influence “Privacy Shield” as it is a private negotiation 
between the Commission and the US;

• welcomes positive aspects of the Article 29 Working Party (WP) opinion on Privacy 
Shield in improving the protection of EU citizens compared with its predecessor Safe 
Harbor;
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• recognises negative aspects of that opinion, relating to the limitation of purposes for 
which data can be transferred/processed and risks to the independence of the proposed 
Ombudsman;

• notes that the Commission intends to consider amendments to the Privacy Shield 
Agreement text in the light of Article 29 WP’s opinion;

• considers that the ongoing preliminary reference proceedings before the CJEU 
concerning the compatibility of the UK’s Data and Investigatory Powers Act (DRIPA) 
prevent her providing the UK’s view on the fundamental rights’ compliance of Privacy 
Shield at this time;

• implies that withholding the Government’s view in this respect is further justified by 
her view that the Commission holds “exclusive competence” to assess adequacy (of the 
level of protection for data transfer to the US) following liaison with US authorities; 
and

• refuses also to comment on opinions provided by data protection bodies, on the basis 
that they are not “legally binding” and hold no more weight than the views of other 
“respected commentators”.

3.22 She also points out that she hopes the Government’s difficulties in commenting on 
the fundamental rights aspects of Privacy Shield will be viewed in the context of her 
earlier helpfulness to us in providing “regular and fulsome updates” on developments in 
this area, including the data protection reform package and her continued willingness 
to “update the Committee as fully as possible on important issues in the data protection 
area”.

The Government’s view on document (a)

3.23 The Minister gives her view of the policy implications of document (a) (and the 
Privacy Shield) in her Explanatory Memorandum of 12 May 2016. Having set out the 
background to Privacy Shield, including the reasons for the invalidation of Safe Harbor 
by the CJEU, the Minster says:

“The scope of the Privacy Shield is the same as that of Safe Harbor, and 
companies must still “self-certify” themselves for compliance with agreement. 
The US Department of Commerce has undertaken to make public, and regularly 
update, the list of organisations that have self-certified to the agreement (the 
“Privacy Shield List”). It will also make public a list of companies that have 
been removed from the List, as well as the reasons for the removal.”

3.24 The Minister then identifies aspects of Privacy Shield which, in her view, distinguish 
it from Safe Harbor:

“(a) Stronger obligations on companies and more robust enforcement 
mechanisms - including oversight mechanisms to ensure that companies abide 
by the rules, sanctions if they do not comply, and tightened conditions for any 
onward transfers of data from a Privacy Shield certified company to a non-
certified company. Also, under the Choice Principle, data subjects can object 
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if their personal data is disclosed to a third party or used for a “materially 
different” purpose, and there are special rules for opting out of data transfers 
for direct marketing purposes. 

“(b) Several new redress mechanisms - including complaint resolution by 
the company or recourse to the relevant EU Data Protection Authority (which 
therefore continue to play an important role in EU-US data transfers), the 
possibility of Alternative Dispute Resolution and, as a last resort, arbitration 
through the new Privacy Shield Panel. This Panel will be composed of at 
least 20 arbitrators designated by both the Department of Commerce and the 
Commission.

“(c) Annual joint review mechanism - conducted by the European Commission 
and the US Department of Commerce, to monitor the functioning of the 
Privacy Shield and US commitments in relation to access to data for law 
enforcement and national security purposes.

“(d) Clearer safeguards and transparency obligations - with written 
assurance from the US government that any access of public authorities to 
personal data will be subject to clear limitations, safeguards and oversight 
mechanisms. Significantly, new redress is possible through the Privacy Shield 
Ombudsperson, who will be independent from the intelligence community. 
The draft Privacy Shield states that US intelligence agencies may only seek 
personal data (transferred through the Privacy Shield) if their request complies 
with the Foreign Intelligence Surveillance Act (FISA) or is made by the Federal 
Bureau of Investigation based on a National Security Letter (NSL).”

3.25 The Minister then considers the question of the “adequacy” and equivalence of 
protection afforded to EU citizens and their data, compared with EU standards of 
protection set out in the current Data Protection Directive (95/46/EC). Noting that the 
document considers that the Privacy Principles issues by the US Department of Commerce 
do “essentially” ensure such equivalence, she observes that:

“The Commission has indicated that the draft agreement should guarantee a 
high level of protection of the fundamental rights of EU individuals, due to the 
above features. They have also stated that any interference of the fundamental 
rights of EU citizens by US public authorities for national security, law 
enforcement or other public interest purposes will be ‘limited to what is strictly 
necessary to achieve the legitimate objective in question’.”

3.26 She then comments on the role and some of the views of the Article 29 Working 
Party issues in their “non-binding Opinion”;

“In relation to the commercial aspects of the agreement, they said that they 
regarded the principle of purpose limitation (i.e. only using data for the 
purposes for which it was initially collected) as unclear, as it left open the 
possibility of data being reused for wider purposes. Moreover, the clauses 
relating to onward transfers of data from a Privacy-Shield-certified company 
to a non-Privacy-Shield-certified company did not appear satisfactory to the 
Working Party.



44  Third Report of Session 2016–17 

“The Article 29 Working Party also had concerns with the national security 
aspects of the agreement, particularly that bulk collection and mass 
surveillance of data can still take place, and that the Ombudsperson (a role set 
up specifically for dealing with national security complaints from EU citizens) 
may not be sufficiently independent.

“However, the Working Party’s Opinion did clearly and forthrightly 
acknowledge that the Privacy Shield goes significantly further in protecting 
EU citizens’ data than the Safe Harbor agreement (which had remained extant 
for 15 years). Furthermore, the Chair of the Working Party recognised that 
the transfer of data between the EU and the US is needed to tackle terrorism 
and said that the question of balance between personal privacy and the fight 
against terror is not one that the Working Party could address but was for 
policy makers.”

3.27 The Minister explains that the Commission’s response to the Article 29 WP’s Opinion 
has been to engage in more discussions with its US counterparts, in order to make 
additional amendments and clarifications to the draft text. She says that the Government 
will review these if and when they are made available, and it “keenly awaits the final 
Privacy Shield agreement”.

3.28 Next, the Minister explains why she feels the Government is unable to comment on 
whether Privacy Shield complies with EU fundamental rights:

“You will be aware that questions pertaining to the UK’s Data Retention 
and Investigatory Powers Act 2014 (henceforth DRIPA) are currently under 
consideration by the Court of Justice of the EU, via the preliminary reference 
procedure. As legal proceedings relating to DRIPA are ongoing, it would be 
inappropriate to comment on the UK’s view in respect of fundamental rights 
and the Privacy Shield at this time. The Shield is, in effect, an assessment of 
adequacy for the Commission to carry out (since it holds exclusive competence 
in this area) following negotiations and agreement with the US authorities on 
the necessary protections.”

3.29 But she does give an overall Government view of the Privacy Shield agreement, when 
she says:

“Finalising the Privacy Shield is in the UK’s interests, because it will be a 
means for British businesses to continue to transfer data to the US. Equally, we 
would support an adequacy agreement that also protects the civil liberties and 
fundamental rights of individual data subjects.”

3.30 On the question of timing, the Minister says:

“The Commission still hope to finalise the adequacy decision in June but that 
will depend on the US. They hope to have a revised text available for the Article 
31 committee meeting on 19 May but it is unlikely that it will be a final text on 
which a formal decision can be made.
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After the Article 31 Committee has voted on the Privacy Shield (most 
probably in June), subject to the conclusion of discussions between the EU 
and US authorities, the agreement will have to be adopted by the College of 
Commissioners.”

Previous Committee Reports

3.31 (a) None, (b) Twenty-ninth Report HC 342-xxvii (2015–16), chapter 3 (20 April 2016).
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4 Regulation of medical devices
Committee’s assessment Politically important

Committee’s decision Not cleared from scrutiny; further information requested; 
drawn to the attention of the Health Committee and the 
Science and Technology Committee

Document details (a) Proposal for a Regulation on medical devices

(b) Proposal for a Regulation on in vitro diagnostic medical 
devices

Legal base (Both) Article 114 and 168(4)(c) TFEU; ordinary legislative 
procedure; QMV

Department Health

Document Numbers (a) (34294), 14493/12 + ADDs 1–5, COM(12) 542

(b) (34295), 14499/12, COM(12) 541

Summary and Committee’s conclusions

4.1 The term “medical devices” encompasses a vast array of products used for medical 
purposes, ranging from sticking plasters to hip replacements and pacemakers. The 
proposed Regulations would repeal and replace three existing Directives which establish 
the EU regulatory framework for medical devices. The first — document (a) — applies to 
all types of medical devices; the second—document (b) — to in vitro diagnostic medical 
devices used to test samples derived from the human body. The purpose of the changes 
proposed is to establish “a robust, transparent and sustainable regulatory framework” 
which fosters the development of “safe, effective and innovative” medical devices.45 The 
Regulations seek to achieve these objectives by introducing a more rigorous system for 
Member State supervision of “notified bodies”—national bodies responsible for certifying 
that medical devices are safe for use—and by ensuring greater transparency and 
accountability in relation to devices and their manufacturers.

4.2 Negotiations on these complex and technical proposals began in 2012. The 
Government broadly welcomes the proposed Regulations and its engagement with the 
Committee during a protracted negotiating process has been exemplary. The Government 
has identified two issues of particular concern. First, it considers that the Commission’s 
proposal to introduce an additional tier of pre-market scrutiny for higher risk devices by 
a central Committee of Member State experts would be ineffective, overly bureaucratic 
and delay patient access to life-changing medical technologies. Second, it questions the 
proposed removal of an existing exemption for “in house” devices manufactured and 
used within the same health institution which would substantially increase costs within 
the NHS.

45 See p.3 of the Commission Communication accompanying the proposals.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://esid.parliament.uk/Documents/acccf9da-e923-4955-a717-bcae9a78984b.pdf
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4.3 Our earlier Reports, listed at the end of this chapter, provide a detailed overview of the 
proposed Regulations, the Government’s position, the outcome of a public consultation 
undertaken by the UK’s Medicines and Healthcare products Regulatory Agency (MHRA), 
and the First Reading amendments agreed by the European Parliament in April 2014.

4.4 Our predecessors agreed to grant a scrutiny waiver in March 2015 to enable the 
Government to support a general approach within the Employment, Social Policy, Health 
and Consumer Affairs (EPSCO) Council. They did so on the basis that:

• there was broad agreement in Council on the need for an exemption for “in house” 
in vitro diagnostic medical devices, with discussions focussing on ensuring that 
such devices met minimum safety standards; and

• the Government had set out clearly the terms on which it would be willing to 
support a compromise on pre-market scrutiny for higher risk medical devices, 
with a view to securing an outcome which was “clinically focussed”, applicable to 
a narrowly defined range of products, and which would not undermine the wider 
objective of improving the quality of all notified bodies.

4.5 Trilogue discussions involving the Council, European Parliament and Commission 
began last October and have continued during the Dutch Presidency. The Minister for 
Life Sciences (George Freeman) provided an initial progress report last December. In his 
latest update, he says that the Presidency has made “excellent progress” and that the UK 
has been able to negotiate “largely positive outcomes on all of our key priorities” although 
we note provisions on genetic testing have not been resolved. He expects the June EPSCO 
Council to “note progress made” and undertakes to write again once trilogue discussions 
have concluded and the final details of the negotiations are known.

4.6 We thank the Minister for his update and his constructive engagement with the 
Committee on these complex and important proposals. We welcome the progress 
that has been made during the Dutch Presidency. We note that the Government has 
secured an acceptable outcome on its key negotiating objectives, but has not yet been 
able to achieve a satisfactory outcome on genetic testing. Before clearing the proposed 
Regulations from scrutiny, we ask the Minister to explain how this issue has been 
resolved and what impact (if any) it will have on clinical practice in the UK. We draw 
the latest developments to the attention of the Health Committee and the Science and 
Technology Committee.

Full details of the documents

(a) Proposal for a Regulation on medical devices, and amending Directive 2001/83/EC, 
Regulation (EC) No. 178/2002 and Regulation (EC) No. 1223/2009: (34294), 14493/12 + 
ADDs 1–5, COM(12) 542; (b) Proposal for a Regulation on in vitro diagnostic medical 
devices: (34295), 14499/12, COM(12) 541.

Background

4.7 In our earlier Reports, we indicated that we were content with the way in which 
the Government intended to approach negotiations. We shared its concern that the 
introduction of additional pre-market scrutiny of higher risk medical devices might 

http://esid.parliament.uk/Documents/8d9627dc-314e-42da-9926-4004afc4bc15.pdf
http://esid.parliament.uk/Documents/886839ac-33c3-4f82-b2c1-c4ae3af08be8.pdf
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delay patient access to new technologies and increase costs for manufacturers without 
delivering any significant benefits for patient safety. We noted that the Government’s 
consultation of stakeholders revealed mixed views on the need to maintain an existing 
exemption for high risk in vitro diagnostic devices developed and used within a single 
health institution (so-called ‘in-house’ tests). We asked the Government to inform us of 
any significant developments in the negotiations, particularly on these two issues, and to 
indicate what type of compromise the Government would be willing to accept to address 
shortcomings in the current regulatory system without introducing a further layer of pre-
market scrutiny. We also welcomed the Government’s efforts to increase transparency—a 
key concern raised by the Science and Technology Committee in its Report, Regulation of 
medical implants in the EU and the UK46—and the Minister’s confirmation that the UK’s 
efforts in this area would be reflected in the final agreed text.

4.8 The European Parliament (EP) formally agreed its First Reading position on both 
proposed Regulations in April 2014.47 The EP proposed that certain high risk medical 
devices should be assessed by “special notified bodies” designated by the European 
Medicines Agency and that there should be a further tier of scrutiny, applicable on a 
case-by-case basis, to be carried out by an expert Assessment Committee for Medical 
Devices. The Government has opposed these changes on the grounds that they may dilute 
responsibility for pre-market approval, create a longer and more uncertain approval 
process, and increase costs. It has also opposed the EP’s proposal to include new provisions 
on genetic testing, counselling and informed consent in the draft Regulation on in vitro 
diagnostic medical devices.48

The Minister’s letter of 19 May 2016

4.9 The Minister confirms that the outcome negotiated on the Government’s two key 
concerns—pre-market scrutiny of high-risk medical devices and an exemption for “in-
house” devices manufactured and used within the same health institution—is acceptable. 
He is also content with the positions agreed on the re-processing of single-use devices, 
the use of hazardous substances in medical devices and mandatory liability insurance for 
manufacturers. Provisions on the use of genetic testing have not yet been resolved but the 
Minister is “working to ensure the final agreement is in line with the UK’s priorities”.

Pre-market scrutiny of high-risk devices

4.10 The Minister describes the latest state of play: 

“We have been clear that the agreed scrutiny mechanism will only apply to a 
narrow range of the very highest-risk devices and diagnostics, and only truly 
novel ones, where a notified body may not have examined such a device before.

“In the Council text, the Commission’s proposal for a new standing European 
body was replaced by a pool of practising clinicians, who can be brought 
together in small numbers on an ad hoc basis to review specific devices. These 
‘expert panels’ will also be able to translate their specific findings about the 

46 Fifth Report of Session 2012–13, HC 163.
47 Summary of the European Parliament’s First Reading position.
48 The main changes proposed by the EP are described in our Twenty-eighth Report of Session 2013–14.

http://www.publications.parliament.uk/pa/cm201213/cmselect/cmsctech/163/163vw.pdf
http://www.europarl.europa.eu/oeil/popups/summary.do?id=1320216&t=e&l=en


49 Third Report of Session 2016–17 

type of products they have seen into broader common specifications for use 
by industry and notified bodies, which will replace the need to individually 
review other specific devices in that category in future.

“These reviews by ‘expert panels’ will also be strictly time limited, and purely 
clinical in their focus, in order to limit any duplication of the work of the 
notified body.  One of the most important aspects is that the notified body shall 
retain the final decision for whether to authorise the product, and can choose 
to disregard the opinion of the expert panel if it disagrees. Overall, we believe 
the latest text continues to meet the principle of clinically-led proportionate 
scrutiny.”

In-house manufacturing exemption

4.11 The Minister explains that the latest text retains an exemption enabling hospitals 
to manufacture and use their own “in-house” devices without having to meet the full 
regulatory requirements applicable to commercial manufacturers, such as CE markings.49 
He continues:

“This is particularly important for NHS pathology labs as per the IVD 
Regulation, but also for innovative medical devices in the MD Regulation. 
This is how the UK has interpreted the current Devices Directives, but without 
our lobbying to include an explicit exemption in the new Regulations, this 
would no longer have been legally possible.”

Hazardous substances

4.12 The Minister notes that amendments proposed by the EP would have banned medical 
devices containing any trace of substances that can be considered carcinogenic, mutagenic 
or toxic to reproduction (CMRs) or have endocrine-disrupting properties, in any form. He 
continues:

“We were very concerned about this proposal, which would have banned 
existing devices where there is no risk of the substances they contain (though 
potentially hazardous in other forms) having any effect on the patient or user 
in their current form, and which have been safely used as such for many years.

“The latest position, which is acceptable to us, is that the continued use of such 
substances in medical devices must be justified, as a balance of benefit and 
direct risk to the patient. This shall be determined by a Notified Body, informed 
by scientific evidence that the Commission will be bound (by this Regulation) 
to produce, and which will take into account any newer, alternative substances 
as they become available.”

49 A CE marking shows that a manufacturer has checked that the product or device being marketed meets EU health, 
safety or environmental requirements.
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Liability insurance for defective products

4.13 The EP also proposed that all manufacturers should be required to have compulsory 
liability insurance to ensure that victims of defective medical devices have appropriate 
recourse. The Minister comments:

“The problem with this is practical, in that insurance companies may not want 
to offer this protection in all cases. Even if available, the premiums would be 
very expensive and potentially unaffordable for SMEs.

“The latest text means liability remains in line with the general European 
Product Liability Directive (PLD), which is far more appropriate and ensures 
patients are protected. Manufacturers must ensure they have sufficient financial 
coverage for their liability in the event of a defective product (as outlined in 
the PLD), but crucially this does not have to be in the form of third party 
insurance, and it only needs to be in proportion to the scale of their enterprise, 
and the risk of the products they manufacture.”

Reprocessing of single-use devices

4.14 The Minister notes that this issue has not yet been fully resolved but adds:

“The UK does not currently reprocess devices, and would not be forced to, 
regardless of the final agreement on this issue.”

Next steps

4.15 The Minister outlines the next steps:

“If trilogue negotiations are concluded successfully in the coming weeks, 
we are expecting the legislation to be formally adopted and enter into force 
towards the end of 2016 or early 2017. The Regulations on Medical Devices and 
IVD devices would then fully apply from three and five years later respectively, 
following periods of transition.

“I will write again once the final details of the negotiations are known with 
a view to lifting scrutiny in the Commons before the Council’s formal First 
Reading position, which is expected to be taken in the autumn.

“Finally, we are looking ahead to the implementation of the new Regulations, 
which must be completed during the transition periods. It is important that 
stakeholders are engaged in this planning process, and we have already had 
initial discussions with many of them, and received positive feedback on our 
plans for implementation.

“My officials continue to engage closely with yours, and other key stakeholders, 
as we look forward to finalising and implementing the new Regulations.”
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Previous Committee Reports

Sixteenth Report HC 342-xv (2015–16), chapter 6 (6 January 2016); Third Report HC 342-
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chapter 7 (11 March 2015); Thirty-second Report HC 219-xxxi (2014–15), chapter 4 (4 
February 2015); Twenty-second Report HC 219-xxi (2014–15), chapter 4 (26 November 
2014); Sixteenth Report HC 219-xvi (2014–15), chapter 2 (29 October 2014); First Report 
HC 219-i (2014–15), chapter 7 (4 June 2014); Twenty-eighth Report HC 83-xxv (2013–14), 
chapter 7 (18 December 2013); Thirty-ninth Report HC 86-xxxviii (2012–13), chapter 4 (17 
April 2013); Thirty-fifth Report HC 86-xxxv (2012–13), chapter 8 (13 March 2013); Thirty-
second Report HC 86-xxxii (2012–13), chapter 2 (13 February 2013); Twentieth Report HC 
86–xx (2012–13), chapter 10 (21 November 2012).
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5 Blood and Human Tissues Directives
Committee’s assessment Politically important

Committee’s decision Not cleared from scrutiny; further information requested; 
drawn to the attention of the Health Committee

Document details (a) Commission Report on the implementation of Directives 
2002/98/EC, 2004/33/EC, 2005/61/EC and 2005/62/EC setting 
standards of quality and safety for human blood and blood 
components; (b) Commission Report on the implementation 
of Directives 2004/23/EC, 2006/17/EC and 2006/86/EC setting 
standards of quality and safety for human tissues and cells

Legal base —

Department Health

Document Numbers (a) (37709), 8235/16 + ADDs 1–2, COM(16) 224; 

(b) (37738), 8233/16 + ADDs 1–2, COM(16) 223

Summary and Committee’s conclusions

5.1 Blood and tissue donation saves lives, but donated tissue must be safe, and, where 
living donors are involved, collected safely. The EU has adopted frameworks which set 
standards of quality and safety for both blood and blood products and for human tissues 
and cells. These are designed to boost confidence in donation throughout the EU and to 
facilitate cross-border donation where appropriate. In both instances, the Commission 
identifies some gaps and difficulties in relation to application and enforcement of the 
existing provisions. The Commission will pursue these issues with individual Member 
States and will consider the need for a further in-depth evaluation in order to assess the 
relevance, effectiveness, efficiency, coherence and added value of the Directives.

5.2 The Parliamentary Under-Secretary of State for Public Health, Jane Ellison, indicates 
that the UK is compliant with both Directives. While she makes little comment on the 
policy implications of the blood and blood products Report (document (a)), she observes 
in relation to the tissues and cells Report (document (b)) that there must be confidence 
“that tissues and cells imported into the UK from other EU countries have been procured 
or collected to the same high quality and safe standards implemented and regulated 
within the UK”.

5.3 We agree with the Minister that UK regulators, clinicians and patients must 
be confident in the quality of tissues and cells imported into the UK. This we would 
also apply to any blood and blood products that are imported. We would ask that the 
Minister give us some indication of the amounts of blood, blood products, tissues and 
cells that are imported into, and exported from, the UK. We would also ask that the 
Minister indicate which of the implementation issues highlighted by the Commission 
cause the Government the greatest concern.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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5.4 We note that, in both instances, the Commission is considering “a further in-
depth evaluation in order to assess the relevance, effectiveness, efficiency, coherence 
and added value” of the Directives. It is unusual for there to be such further evaluation, 
and the inclusion of “added value” is similarly unusual. Does the Government agree 
this evaluation is necessary?

5.5 While the Government appears to be largely content with the analyses provided 
by the Commission, we consider that they raise issues of political importance which 
we accordingly drawn to the attention of the House. Noting that the Commission is 
contemplating an in-depth evaluation of the Directives, which could lead to legislative 
change with implications for the UK health sector, we draw the Reports to the attention 
of the Health Committee.

5.6 We retain both documents under scrutiny and look forward to a response to our 
queries by 30 June.

Full details of the documents

(a) Commission Report on the implementation of Directives 2002/98/EC, 2004/33/EC, 
2005/61/EC and 2005/62/EC setting standards of quality and safety for human blood and 
blood components: (37709), 8235/16 + ADDs 1–2, COM(16) 224; (b) Commission Report 
on the implementation of Directives 2004/23/EC, 2006/17/EC and 2006/86/EC setting 
standards of quality and safety for human tissues and cells: (37738), 8233/16 + ADDs 1–2, 
COM(16) 223.

Background and Content

The blood and blood products Directives

5.7 The European Commission reports on Member States’ implementation of EU blood 
safety and quality legislation—in force since 2002—and on their efforts to encourage 
voluntary and unpaid blood donations.

5.8 The Report finds that legislation has been transposed in all but one of the Member 
States. Overall, the Commission concludes, there is “adequate” implementation of EU 
blood legislation but there are some gaps and difficulties. These relate to the application 
and enforcement of existing provisions and result from either technological advances or 
different approaches to implementation taken by Member States. The Commission notes 
that Member States take the necessary measures to encourage voluntary and unpaid blood 
donations.

5.9 The Commission will consider the need for a further in-depth evaluation in order to 
assess the relevance, effectiveness, efficiency, coherence and added value of the Directives.

The tissues and cells Directives

5.10 The Report details Member States’ implementation of the EU Directives—in force 
since 2004—designed to ensure high quality and safe practice in the way that tissues and 
cells, such as bone, skin, corneas, heart valves etc. as well as stem cells, gametes (sperm 

http://data.consilium.europa.eu/doc/document/ST-8235-2016-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-8233-2016-INIT/en/pdf
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and eggs) and embryos, are donated, procured, tested, stored, processed and distributed. 
The Commission also reports on Member States’ application of the principle of voluntary 
and unpaid donation.

5.11 In summary, the Commission concludes that there is an “adequate” application of 
the quality and safety requirements of the tissues and cells legislation in most EU Member 
States and EEA countries.

5.12 Some gaps and difficulties are identified in relation to the application and enforcement 
of the existing provisions across the EU, such as: a difference in the interpretation of 
definitions; variation in national requirements on the safety aspects regarding living 
donors; and the way that inspections are carried out. The Commission believes that 
some of this could stem from the different approaches taken by the Member States when 
transposing and implementing the current EU legislation and others due to the scientific 
and technological developments since the adoption of the Directives. The Commission 
intends to follow this up with individual Member States, to identify where the legislation 
might not have been fully or correctly implemented.

5.13 As regards the implementation of the voluntary and unpaid donation principle, the 
Commission reports that Member States are taking the necessary measures to encourage 
the voluntary and unpaid donation of tissues and cells. However, again, Member States’ 
interpretation of what is considered compensation and incentive does vary. For example, 
in the reimbursement of funeral costs, some Member States may cover some or all of 
the costs, where in the UK funeral costs would not be met. The Commission has also 
indicated that it will follow this up with Member States to be clearer in respect of how 
much, and when, compensation is paid for donation and to whom.

Explanatory Memoranda

Report on the implementation of the blood and blood products Directives

5.14 In her EM of 11 May 2016,50 the Minister indicates that no policy implications arise 
from the Report. She sets out the Government’s position in the following terms:

“The four UK blood services (NHS Blood and Transplant, Scottish National 
Blood Transfusion Service, Welsh Blood Service and the Northern Ireland 
Blood Transfusion Service) have implemented the EU Blood Directives and 
are compliant. They also operate on the basis whereby blood is collected on a 
voluntary, unpaid basis. Refreshments are provided by each of the UK blood 
services to replace fluid and sugars. The UK blood services remain committed 
to the principle of voluntary unpaid donation. Although the UK blood services 
do not have a written policy on self-sufficiency, they do actively manage stock 
levels to maintain self-sufficiency and avoid shortages. The Report finds that 
the UK is fully compliant with the Directive.”

50 Explanatory Memorandum submitted by Jane Ellison, 11 May 2016.

http://europeanmemoranda.cabinetoffice.gov.uk/files/2016/05/Explanatory_Memorandum_on_Blood_Directives_Report.pdf
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Report on the implementation of the tissues and cells Directives

5.15 In her EM of 9 May 2016,51 the Minister observes the Commission’s recognition that 
the UK is compliant with the EU obligations. She explains:

“The three tissues and cells Directives were implemented into UK law on 5 July 
2007, through the Human Tissue (Quality and Safety for Human Application) 
Regulations 2007 and the Human Fertilisation and Embryology (Quality and 
Safety) Regulations 2007. The main benefits of the Directives have been the 
identification of all tissue and cell retrieval in the UK; the standardisation of 
testing; the licensing of tissue and cell storage and distribution and robust 
traceability of the complete pathway from donor to recipient. The legislation 
has also put in place arrangements for the reporting of serious adverse events 
and reactions which has enabled learning to be shared across the EU.”

5.16 The Minister adds a note of caution:

“The HTA [Human Tissues Authority] and HFEA [Human Fertilisation and 
Embryology Authority]—the UK’s two competent authorities—clinicians and 
patients must be confident that tissues and cells imported into the UK from 
other EU countries have been procured or collected to the same high quality 
and safe standards implemented and regulated within the UK. Therefore 
the UK would welcome further evaluation by the Commission to identify 
differences in approach or where the full requirements of the legislation have 
not been implemented.

“Similarly the UK notes the further work planned by the Commission to help 
clarify how and what is acceptable as compensation or reimbursement.”

5.17 On voluntary, unpaid donation, the Minister says:

“In the UK, reimbursement for tissue and cell donation is likely to be 
exceptional, for example meeting travelling expenses for the donation of 
bone marrow. Remuneration of gamete donors is regulated by the Human 
Fertilisation & Embryology Act 1990. It is a general condition of every 
licence granted by the HFEA that no money or other benefits can be given to 
donors unless it authorised by Directions made by the Authority. Currently, 
licensed clinics may compensate sperm donors a fixed sum of up to £35 per 
clinic visit. Egg donors may be compensated by a fixed sum of up to £750 
per cycle of donation. Directions also allow for “egg sharing” arrangements, 
where a woman undergoing treatment agrees to release some of her eggs for 
the treatment of other women in return for a reduction on the cost of privately 
funded treatment.

“The UK is aware that the remuneration of donation in other EU member 
states may be less closely regulated and would be happy to work with the 
Commission to establish or develop clarification.”

51 Explanatory Memorandum submitted by Jane Ellison, 9 May 2016.

http://europeanmemoranda.cabinetoffice.gov.uk/files/2016/05/9.5_.16_EM_2016_on_implementation_of_2004-23_Signed_Version_.pdf
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Previous Committee Reports

None.
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6 Working conditions for fishermen
Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; further information requested

Document details Proposed Council Directive about implementation of a 
social contract concerning the Work in Fishing Convention, 
2007 of the International Labour Organisation

Legal base Article 155(2) TFEU, —, QMV

Department Transport

Document Numbers (37731), 8535/16 + ADDs 1–3, COM(16) 235 

Summary and Committee’s conclusions

6.1 This chapter concerns living and working conditions for those engaged in commercial 
sea fishing.

6.2 A 2007 International Labour Organisation Work in Fishing Convention, which has 
not yet come into force, lays down minimum standards for living and working conditions 
for anyone working on a commercial fishing vessel. The Convention concerns matters of 
exclusive EU competence, mixed competence and national competence.

6.3 The EU sectoral social partners—the General Confederation of Agricultural 
Cooperatives in the European Union, the Association of National Organisations of 
Fishing Enterprises and the European Transport Workers’ Federation—have agreed a 
Social Partners’ Agreement promoting application within the EU of the provisions of the 
Convention, but which is not entirely consistent with the Convention. Importantly, the 
Agreement applies to self-employed fishermen working on vessels alongside employed 
fishermen, but not to those working on vessels without any employed fishermen.

6.4 The Commission has proposed a Council Directive to implement the Social Partners’ 
Agreement. The Council may not amend the Agreement: it accepts or rejects it as a whole. 
The Commission believes that the living and working conditions for fishermen working 
on vessels flying the flag of a Member State will be improved by establishing a consolidated 
legal framework which is suited to working conditions for the sea fishing sector. The 
Council Directive would have to be transposed within two years of the Convention 
coming into effect.

6.5 The Government tells us that it is planning to be in a position to ratify the Convention 
by the time it comes into force internationally. As for the proposed  Council Directive it 
says that it is considering its position and describes a number of points relevant to that 
consideration:

• although the Government accepts that the objective of achieving a level playing 
field within the EU for employed fishermen can be better achieved at EU level, 
there is significant diversity within and between the fishing fleets in different 
geographical areas across the EU, making the case for EU legislation less certain;

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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• the effectiveness of action at EU level to improve living and working conditions 
in the fishing industry is unclear, given the high proportion of self-employed 
fishermen in the industry—in particular, self-employed fishermen  make up the 
bulk of the workforce in the UK fleet, so the proposal would have limited impact 
for the UK;

• the Social Partners’ Agreement includes provisions on areas not currently covered 
by EU legislation, and so raises potential competency issues which the Government 
wishes to consider further; and

• the Government seeks clarification of some of the assumptions underlying the 
Commission’s impact assessment.

6.6 The Government tells us that the Council’s Social Questions Working Group is 
presently considering the proposal and that it is included on the draft agenda for the 
Employment and Social Policy Council on 17 June 2016—the Presidency view is that this 
is a straightforward package that can be moved forward quickly because the content of the 
Social Partners’ Agreement is not for discussion.

6.7 Given the possibility that this proposed Council Directive will be considered 
by the Council shortly, we wish to have further information on the Government’s 
intentions for the proposal as soon as possible, particularly in relation to the issues it 
mentions to us. In addition, we are unsure as to whether the Social Partners’ Agreement 
contains provisions which would require the proposed Council Directive to be subject 
to unanimity rather than QMV—we wish also to have the Government’s view on this. 
Meanwhile the document remains under scrutiny.

Full details of the documents

Proposal for a Council Directive implementing the Agreement concluded between the 
General Confederation of Agricultural Cooperatives in the European Union (COGECA), 
the European Transport Workers’ Federation (ETF) and the Association of National 
Organisations of Fishing Enterprises (EUROPÊCHE) of 21 May 2012 as amended on 8 
May 2013 concerning the implementation of the Work in Fishing Convention, 2007 of the 
International Labour Organisation: (37731), 8535/16 + ADDs 1–3, COM(16) 235.

Background

6.8 The International Labour Organisation Work in Fishing Convention, 2007 (No. 188) 
(the Convention) lays down minimum standards for living and working conditions for 
anyone working on a commercial fishing vessel. The Convention will come into force 12 
months after it has been ratified by ten countries, including eight coastal states. Currently 
eight (coastal) states have ratified.52 There is existing EU law on aspects of employment 
and occupational health and safety which applies to fishermen, but in respect of other 
provisions of the Convention there are different standards applied by different Member 
States.

52 Argentina, Bosnia and Herzegovina, Congo, Estonia, France, Morocco, Norway and South Africa.

http://data.consilium.europa.eu/doc/document/ST-8535-2016-INIT/en/pdf
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6.9 Title X (Social Policy) TFEU provides for Social Partners’ Agreements (SPAs), between 
employers’ and employees’ representatives, to be implemented through EU legislation 
adopted by the Council.  The Council may not amend the SPA, it accepts or rejects it as a 
whole.

The document

6.10 In 2007, the Commission invited the sectoral social partners to examine the 
possibilities of a joint initiative to promote the application within the EU of the provisions 
of the Convention.53 The purpose of this proposed Council Directive is to implement the 
consequent SPA. In bringing forward its proposal to implement the SPA, the Commission 
believes that the living and working conditions for fishermen working on vessels flying the 
flag of a Member State will be improved by establishing a consolidated legal framework 
which is suited to working conditions for the sea fishing sector.

6.11 The SPA has been drawn up by the sectoral social partners—the General Confederation 
of Agricultural Cooperatives in the European Union, the Association of National 
Organisations of Fishing Enterprises and the European Transport Workers’ Federation in 
accordance with Article 155(2) TFEU. It is intended to apply to any fisherman employed 
on board a commercial fishing vessel registered in a Member State. It would also apply to 
any self-employed fisherman working on board a fishing vessel alongside an employed 
fisherman, in order to protect the occupational safety and health of those employed 
fishermen. Self-employed fishermen (and in the UK, share fishermen—those paid on the 
basis of a pre-determined share of the profit from the catch) who work on a vessel where 
no fisherman is employed are not covered by the SPA.

6.12 The SPA contains general principles, including the responsibility of owners, skippers 
and fishermen, minimum requirements for working on fishing vessels (minimum age and 
medical certification), conditions of service (manning, minimum hours of rest, crew list, 
work agreement, repatriation, private recruitment services) and occupational health and 
safety (accommodation and food, medical care, occupational health and safety, accident 
prevention, health protection and social security).

6.13 The SPA follows the Convention closely in many respects. However in certain matters 
existing EU law is referenced and, in other instances, the SPA contains elements that 
would set fixed rules in some areas where the Convention allows flexibility:

• the Convention allows for progressive implementation of provisions of the 
Convention where there are “substantial problems” relating to “insufficient 
infrastructure or institutions”, whereas the SPA sets a time limit of five years for 
implementation; and

• the Convention allows for concessions on some aspects of crew accommodation, 
such as minimum headroom and floor area and includes a general provision for 
agreeing substantially equivalent arrangements for crew accommodation, whereas 
the SPA does not include either of these provisions.

6.14 The proposed Council Directive annexes the text of the SPA and is accompanied by 
the Commission’s impact assessment and summary of that assessment.

53 (29005) 14000/07: see Sixth Report HC 16-vi (2007–08), chapter 10 (12 December 2007).

http://www.publications.parliament.uk/pa/cm200708/cmselect/cmeuleg/16vi/16vi12.htm


60  Third Report of Session 2016–17 

The Government’s view

6.15 In his Explanatory Memorandum of 18 May 2016 the Minister of State, Department 
for Transport (Mr Robert Goodwill), first discusses subsidiarity, saying that:

• Council Decision 2010/321/EU authorised Member States to ratify the Convention, 
as coordination of social security falls within exclusive EU competence;

• the Council Decision also encouraged Member States to ratify the Convention by 
31 December 2012, although no firm timetable was set;

• many of the areas covered by the SPA, such as working time, recruitment and 
placement, and regulation of employment, are matters of shared competence 
between the EU and Member States;

• the SPA also covers, however, areas where there is currently no EU legislation for the 
fishing sector, such as manning, medical certification, repatriation and structural 
aspects of crew accommodation;

• in the Commission’s view, action is justified because sea fishing is a cross- border 
industry which operates world-wide—each Member State legislates for its own 
fishing vessels, which operate outside the territorial waters of that Member State, 
in waters under the jurisdiction of other Member States, in third country waters 
and in international waters;

• the Commission seeks to make a level playing field for Member States through 
implementation of the SPA;

• the Government accepts that there are variations in the standards applied for 
fishermen’s living and working conditions across the EU in aspects of living and 
working conditions not covered by existing legislation, and that there is a need to 
improve the standard of living and working conditions on some fishing vessels;

• there have been a small number of well-publicised cases of exploitation which 
implementation of the proposed Council Directive would provide an improved 
mechanism to address;

• the Government accepts that the objective of achieving a level playing field within 
the EU for employed fishermen in the sector, by setting minimum standards across 
the EU, can be better achieved at EU level; and

• there is, however, significant diversity within and between the fishing fleets in 
different geographical areas across the EU, making the case for EU legislation less 
certain.

6.16 The Minister adds that, in addition, the effectiveness of action at EU level to improve 
living and working conditions in the fishing industry is unclear, given the high proportion 
of self-employed fishermen in the industry. He says that, in particular, since the SPA does 
not apply to self-employed fishermen who make up the bulk of the workforce in the UK 
fleet, it will have limited impact for the UK. He explains that:
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• the Commission’s impact assessment asserts that 49% of fishermen in the UK 
fleet are employed, and a further 18% work alongside employed fishermen, but the 
Government does not recognise this statistic and will seek clarification;

• a study by Marine Scotland in 2013,54 reported that 76% of the 4,992 fishermen in 
Scotland in that year were share fishermen; and

• the proportion of share fishermen in Scotland is likely to be a lower percentage 
than for the rest of the UK, as employment contracts are more common on larger 
vessels, of which Scotland has the largest proportion—in Scotland 36% of vessels 
are over 10 metres, whereas in the rest of the UK the figure is only 23%.

6.17 Turning to the policy implications of the proposed Council Directive the Minister 
tells us that the Government is planning to be in a position to ratify the Convention by the 
time it comes into force internationally and has worked with industry towards ensuring 
that it is ready to do so, and notes that the proposed timescale for implementation of the 
Council Directive is two years after the Convention comes into force internationally.  He 
continues that:

• the Government is considering its position on the proposal;

• one of the most significant aspects of the Convention for the UK is that it explicitly 
protects the living and working conditions and health and safety of all fishermen, 
regardless of their employment status;

• the extent to which existing legislation applies to UK share fishermen has been a 
difficult area for a number of years, and the Marine Accident Investigation Branch 
has made several recommendations that health and safety law should be extended 
to cover share fishermen; and

• the impact of the proposed Council Directive will however be limited, since it 
would not apply to the self-employed, who make up a large proportion of the fleet 
in most Member States, including UK share fishermen.

6.18 The Minister comments further that:

• the SPA includes provisions on areas not currently covered by EU legislation, and 
so raises potential competency issues which the Government wishes to consider 
further;

• in particular, Council Decision 2010/321/EU, authorising Member States ratification 
of the Convention, explicitly states that the EU’s exclusive competence applies only 
in the area of coordination of social security;

• similarly, when Council Decision 2015/799/EU, on implementation of the 
International Maritime Organization Convention on Standards of Training, 
Certification and Watchkeeping for Fishermen, was agreed, it stated that the EU 
had competence only in the area of mutual recognition of certificates;

• previous EU legislation applicable to fishing vessels has not included medical 
certification, manning or repatriation—the SPA on the Maritime Labour 

54 See Scottish Sea Fisheries Scotland 2013.

http://www.gov.scot/Resource/0045/00459484.pdf
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Convention 2006 (MLC), implemented by Council Directive 2009/13/EC, does 
include such measures for seafarers, but fishermen are excluded from the coverage 
of that agreement and the implementing Council Directive;

• health and safety for employed persons falls within EU competence, and the EU 
has existing legislation for health and safety aspects of crew accommodation for 
fishing vessels; and

• the SPA includes, however, other aspects of the accommodation such as headroom, 
cabin size etc—this is a different approach to that taken in the SPA on the MLC, 
which restricted itself to health and safety aspects of crew accommodation.

6.19 The Minister also tells us about consultations on the SPA, saying that:

• UK organisations for both workers/fishermen and employers/owners were 
represented in the negotiations on the SPA;

• owner representatives met with officials from a number of UK government 
departments to discuss issues of concern during the negotiation stage; and

• the main UK Federations supported the SPA as a way of accelerating implementation 
of the Convention, and felt that the removal of flexibility is justified given the 
existing standards in place on UK vessels.

6.20 The Minister says that:

• the Government fully supports the importance of the Convention; but

• it will seek clarification during discussions at the Council’s Social Questions 
Working Group on the benefits to be derived from the proposed Council Directive, 
given the limitations on its application, and on some technical aspects of the 
proposal, including the competence issues; and

• working group discussions opened on 11 May 2016 and the proposal is included on 
the draft agenda for the Employment and Social Policy Council on 17 June 2016—
the Presidency view is that this is a straightforward package that can be moved 
forward quickly because the content of the SPA is not for discussion.

6.21 The Minister comments on the Commission’s impact assessment, saying that:

• it states that the SPA was agreed by representatives of 84% of the sector in 
employment terms (87% in full-time equivalent terms) and therefore justifies the 
request from the social partners for EU legislation;

• the benefits identified are primarily a reduction in the risk of accidents and 
occupational diseases, directly benefiting employers and workers, and indirectly 
benefiting governments through lower social security and health-care costs;

• costs are considered to be insignificant; and

• the Commission estimates that 49% of UK fishermen are employed—the 
Government will seek clarification of the assumptions on which the impact 
assessment is based, in particular the proportion of employed fishermen in the UK.
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6.22 The Minister also tells us of the Government’s own assessment, related to covering all 
those working on fishing vessels, as in the Convention, saying that:

• it identifies that increased costs for the fishing industry would arise primarily from 
the introduction of medical certification (transition costs of around £1 million to 
£1.5 million and annual ongoing costs of £269,000 to £390,000);

• there would also be some additional costs from the introduction of work agreements, 
repatriation for self-employed fishermen and familiarisation;

• given the more limited scope of the proposed Council Directive the costs of its 
implementation would be lower than these;

• costs for government would arise from referrals/appeals for those found unfit or fit 
with restrictions in their medical examination (£73,000 per year, the fee for seafarer 
medical examination appeals, is met by the Maritime and Coastguard Agency) 
and new survey and inspection requirements to ensure compliance (£255,000 to 
£423,000 per year);

• the benefits of UK implementation cannot be monetised but include improved 
transparency and enforceability of work agreements for fishermen and in some 
cases better crew accommodation, particularly on new vessels;

• medical certification is also expected to improve health awareness;

• in particular, extending health and safety and hours of work and rest requirements 
to share fishermen, not previously effectively regulated, is expected to have a 
beneficial effect on safety standards in the UK fleet; and

• no assessment has yet been made of how these impacts would be affected were the 
UK to implement only the proposed Council Directive, but the costs are expected 
to be lower and the benefits less since the number of fishermen and fishing vessels 
affected would be significantly lower.

6.23 The Minister also notes that although the costs would be relatively low in absolute 
terms, in the UK the vast majority of those affected are micro- and small businesses that 
could be adversely affected by any additional cost.

Previous Committee Reports

None.



64  Third Report of Session 2016–17 

7 Framework Agreement between the 
EU and Australia

Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; further information requested

Document details Council Decision on the signing and provisional application 
of the Framework Agreement between the European Union 
and its Member States, and Australia

Legal base Article 37 TEU; Articles 207 and 212(1), in conjunction with 
Article 218(5) and the second paragraph of Article 218(8) 
TFEU; unanimity

Department Foreign and Commonwealth Office

Document Numbers (37666), 7984/16 + ADD 1, JOIN(16) 8

Summary and Committee’s conclusions

7.1 The draft Council Decision concerns the signing of a Framework Agreement on 
Comprehensive Partnership and Cooperation between the European Union and Australia.  
It stems from a joint determination of November 2015 by the Prime Minister of Australia 
and the Presidents of the European Council and the European Parliament to start this 
process.

7.2 The Agreement aims to revitalise engagement and cooperation between the European 
Union and its Member States and Australia since the development of the October 2008 
Australia-European Union Partnership Framework.

7.3 The Agreement will facilitate further cooperation on economic and trade matters, 
and consolidate and strengthen cooperation between the European Union and its Member 
States and Australia in a broad range of non-trade policy areas of mutual interest (see 
“Background” for details).

7.4 The Minister for Europe (Mr David Lidington) describes Australia as a likeminded 
partner in foreign and security policy; the EU-Australia Free Trade Agreement of which 
this Agreement is a precursor would provide a platform for enhancing the UK’s trade and 
investment relationship with Australia; and the Prime Minister has publicly declared the 
Government’s support for both agreements.

7.5 He also says that the Government’s view that Protocol 2155 is not engaged; and that 
the Council Decision “indicates some articles, which fall within EU competence, to be 
provisionally applied”, which “approach is in line with government policy”.

7.6 There can be few actual and potential EU partners who (as the principals declared 
last November) do indeed share more “common interests, values and heritage”.  Thus 
the Framework Agreement raises no issues of political concern: on the contrary.

55  On the position of the United Kingdom and Ireland in respect of the area of freedom, security and justice.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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7.7 However, as a mixed agreement,56 the Framework Agreement raises familiar legal 
issue of transparency as to the extent to which the EU is exercising competence, whether 
that be exclusive EU competence, shared competence57 or competence under the CFSP. 
Indeed, the fact that the agreement is made under Article 37 TEU58 exacerbates this 
issue, as the CFSP has an extremely broad scope.59 As a result, if the legal text is unclear 
as to the exercise of competence, there is greater opportunity for the EU to claim that 
it is exercising competence in a disputed area.

7.8 As this proposal makes no attempt to indicate the extent to which the EU is 
exercising competence and in what respect, we ask the Minister to indicate what steps, 
if any, he is taking to bring transparency to the text as to the extent to which the EU is 
exercising competence. If, as on previous occasions, no steps are intended, we ask him 
to share the Government’s analysis of the following matters, in order to identify the 
extent of the risk of competence creep:

a) those matters where only the Member States have competence; and

b) those where competence is shared.

7.9 We agree with the Government that the UK opt-in set out in Protocol 21 does not 
apply, for the reason that the proposal lacks a legal base from Title V of Part Three 
TFEU (concerning an area of freedom security and justice). We note the Minister does 
not provide any reason for the Government’s view, which appears inconsistent with its 
normal position that it is the content of the Agreement rather than the legal basis of 
this proposal that is the determining factor.

7.10 In the meantime, we shall retain the draft Council Decision under scrutiny.

Full details of the documents

Joint Proposal for a Council Decision on the signing, on behalf of the European Union, 
and provisional application of the Framework Agreement between the European Union 
and its Member States, of the one part, and Australia, of the other part: (37666), 7984/16 
+ ADD 1, JOIN(16) 8.

Background

7.11 On 15 November 2015, in Brussels, the Prime Minister of Australia, together with 
the President of the European Council and the President of the European Commission, 
agreed in a joint statement to start the process towards a comprehensive and high-quality 
Free Trade Agreement. The Framework Agreement provides the foundation for these 
negotiations. The relevant part of the joint statement reads thus:

“We agreed today to deepen the EU-Australia relationship which is rooted in 
our common interests, values and heritage. We welcomed the finalisation of 

56 A mixed agreement is one where the Member States exercise competence as well as the EU.
57 Shared competence may be exercised by either the EU or the Member States.  The fact that this is a mixed agreement 

indicates that it must contain some matters which are of exclusive Member Sate competence or shared competence 
or both.

58 Article 37 TEU reads: “The Union may conclude agreements with one or more States or international organisations 
in areas covered by this Chapter”(the chapter being that which deals with CFSP).

59 Article 24(1) TEU.

http://data.consilium.europa.eu/doc/document/ST-7984-2016-INIT/en/pdf
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the negotiations of the EU-Australia Framework Agreement and committed 
to pursue its full and swift implementation … . We agreed to commence 
work toward the launch of negotiations for a Free Trade Agreement. We 
believe that a FTA will support sustainable growth and investment, open up 
new commercial opportunities and promote innovation and employment in 
Australia and the EU. We will aim to achieve a comprehensive and balanced 
outcome that liberalises trade, promotes productive investment flows and 
enhances the regulatory environment for business. We agreed that discussions 
to define the scope and approach to the negotiations should start as soon as 
possible. In parallel, we agreed to take steps to seek the necessary authorisation 
for the negotiations on the basis of a successful scoping.”60

7.12 On the same day, Australia’s Department for Foreign Affairs and Trade issued a 
similar statement:

“The Australian Prime Minister together with the President of the European 
Council and the President of the European Commission agreed in a joint 
statement on 15 November 2015 to start the process towards a comprehensive 
and high-quality Free Trade Agreement (FTA).

“As a bloc, the EU is Australia’s largest source of foreign investment and 
second largest trading partner. In 2014, the EU’s foreign direct investment in 
Australia was valued at $169.6 billion and Australian foreign direct investment 
in the EU was valued at $83.5 billion. Total two-way merchandise and services 
trade between Australia and the EU was worth $83.9 billion.

“The EU is Australia’s largest services export market, valued at nearly $10 
billion in 2014.  Services account for 19.7 per cent of Australia’s total trade in 
goods and services and will be an important component of any future free 
trade agreement.

“Australian and EU officials will now begin bilateral discussions on the 
next steps to launch negotiations.  As part of this process, DFAT is seeking 
submissions from interested stakeholders.

“Key interests and benefits

• “A comprehensive, high-quality Australia-EU FTA would help to ensure our trade 
and investment relationship reaches its full potential

• “An Australia-EU FTA would remove barriers to trade in goods

• “An Australia-EU FTA could expand services linkages and investment ties

• “An Australia-EU FTA could enhance regulatory cooperation in specific sectors of 
interest to business.”61

60 See Joint Statement for the full text, which covers other areas of current and prospective EU-Australia cooperation.
61 See Australia-European Union Free Trade Agreement.

http://europa.eu/rapid/press-release_STATEMENT-15-6088_en.htm
http://dfat.gov.au/trade/agreements/aeufta/pages/aeufta.aspx
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The draft Council Decision

7.13 In his Explanatory Memorandum of 29 April 2016, the Minister for Europe explains 
that the Agreement:

• aims to revitalise engagement and cooperation between the European Union and 
its Member States and Australia since the development of the Australia-European 
Union Partnership Framework adopted on 29 October 2008;

• will provide a framework aiming to consolidate and strengthen cooperation 
between the European Union and its Member States and Australia in a range of 
sectors of mutual interest;

• these include promoting democratic principles and respect for human rights; 
countering the proliferation of weapons of mass destruction; combating illicit 
trade of small arms and light weapons; taking measures against the most serious 
crimes of concern to the international community; and combating terrorism;

• also allows for further cooperation on economic and trade matters, including 
dialogues on economic, trade and investment related areas, agricultural trade, 
sanitary and phytosanitary issues and other sectoral issues; and

• equally includes cooperation in a broad range of policy areas such as health, 
the environment, climate change, energy, education, culture, labour, disaster 
management, fisheries and maritime affairs, transport, legal cooperation, money 
laundering and terrorist financing, organised crime and corruption.

7.14 With respect to Subsidiarity, the Minister also says:

“The Framework Agreement is a mixed agreement which will be concluded by 
both the EU and its Member States.

“The elements of the Agreement which fall within the exclusive competence of 
the EU can only be concluded by the EU.”

The Government’s view

7.15 The Minister comments thus:

“It is the Government’s view that Protocol 21 is not engaged. The Council 
Decision indicates some articles, which fall within EU competence, to be 
provisionally applied. This approach is in line with government policy.

“Australia is a likeminded partner of the UK in foreign and security policy. 
Additionally, the Agreement is a precursor to a EU-Australia Free Trade 
Agreement (FTA) which would provide a platform for enhancing the UK’s 
trade and investment relationship with Australia. The Prime Minister has 
publicly declared the Government’s support for both agreements.”
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7.16 Finally, with respect to the timeline, the Minister says that the last language version 
of this draft Council Decision was published on 15 April 2016, and that the Council 
Secretariat is likely to table this draft Decision for adoption at the Foreign Affairs Council 
“before the summer break, but the date has not been confirmed”.

Previous Committee Reports

None.
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8 Partnership Agreement between the 
EU and New Zealand

Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; further information requested

Document details Council Decision on the signing and provisional application 
of the Partnership Agreement on Relations and Cooperation 
between the European Union and its Member States, and 
New Zealand

Legal base Article 37 TEU; Articles 207 and 212(1), in conjunction with 
Article 218(5) and the second paragraph of Article 218(8) 
TFEU; unanimity

Department Foreign and Commonwealth Office

Document Numbers (37667), 7998/16 + ADD 1, JOIN(16) 6

Summary and Committee’s conclusions

8.1 The draft Council Decision concerns the signing of a Framework Agreement on 
Comprehensive Partnership and Cooperation between the European Union and New 
Zealand.  It stems from a joint determination of October 2015 by the Prime Minister of 
New Zealand and the Presidents of the European Council and the European Parliament 
to start this process.

8.2 The Agreement will facilitate further cooperation on economic and trade matters, 
and consolidate and strengthen cooperation between the European Union and its Member 
States and New Zealand in a broad range of non-trade policy areas of mutual interest (see 
“Background” for details).

8.3 The Minister for Europe (Mr David Lidington) describes New Zealand as a likeminded 
partner in foreign and security policy; the EU-New Zealand Free Trade Agreement of 
which this Agreement is a precursor would provide a platform for enhancing the UK’s 
trade and investment relationship with New Zealand; and the Prime Minister has publicly 
declared the Government’s support for both agreements.

8.4 He also says that the Government’s view that Protocol 2162 is not engaged; and that 
the Council Decision “indicates some articles, which fall within EU competence, to be 
provisionally applied”, which “approach is in line with government policy”.

8.5 As the principals rightly declared last October, the European Union and New 
Zealand are longstanding and close partners who do indeed “share core values, 
common interests and a growing and mutually beneficial trade and economic 
relationship, reinforced by strong people-to-people and cultural ties”. Thus the 
Framework Agreement raises no issues of political concern: on the contrary.

62 On the position of the United Kingdom and Ireland in respect of the area of freedom, security and justice.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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8.6 However, as a mixed agreement,63 the Framework Agreement raises familiar legal 
issue of transparency as to the extent to which the EU is exercising competence, whether 
that be exclusive EU competence, shared competence64 or competence under the CFSP. 
Indeed, the fact that the agreement is made under Article 37 TEU65 exacerbates this 
issue, as the CFSP has an extremely broad scope.66 As a result, if the legal text is unclear 
as to the exercise of competence, there is greater opportunity for the EU to claim that 
it is exercising competence in a disputed area.

8.7 As this proposal makes no attempt to indicate the extent to which the EU is 
exercising competence and in what respect, we ask the Minister to indicate what steps, 
if any, he is taking to bring transparency to the text as to the extent to which the EU is 
exercising competence. If, as on previous occasions, no steps are intended, we ask him 
to share the Government’s analysis of the following matters, in order to identify the 
extent of the risk of competence creep:

a) those matters where only the Member States have competence; and

b) those where competence is shared.

8.8 We agree with the Government that the UK opt-in set out in Protocol 21 does not 
apply, for the reason that the proposal lacks a legal base from Title V of Part Three 
TFEU (concerning an area of freedom security and justice). We note the Minister does 
not provide any reason for the Government’s view, which appears inconsistent with its 
normal position that it is the content of the Agreement rather than the legal basis of 
this proposal that is the determining factor.

8.9 In the meantime, we shall retain the draft Council Decision under scrutiny.

Full details of the documents

Joint Proposal for a Council Decision on the signing, on behalf of the European Union, 
and provisional application of the Partnership Agreement on Relations and Cooperation 
between the European Union and its Member States, of the one part, and New Zealand, of 
the other part: (37667), 7998/16 + ADD 1, JOIN(16) 6.

Background

8.10 On 29 October 2015, in Brussels, the Prime Minister of New Zealand, together with 
the President of the European Council and the President of the European Commission, 
agreed in a joint statement to start the process towards a comprehensive and high-quality 
Free Trade Agreement. The Framework Agreement provides the foundation for these 
negotiations.  The relevant part of the joint statement reads thus:

63 A mixed agreement is one where the Member States exercise competence as well as the EU.
64 Shared competence may be exercised by either the EU or the Member States. The fact that this is a mixed agreement 

indicates that it must contain some matters which are of exclusive Member Sate competence or shared competence 
or both.

65 Article 37 TEU reads: “The Union may conclude agreements with one or more States or international organisations 
in areas covered by this Chapter” (the chapter being that which deals with CFSP).

66 Article 24(1) TEU.

http://data.consilium.europa.eu/doc/document/ST-7998-2016-INIT/en/pdf
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“The European Union and New Zealand are longstanding and close partners. 
We share core values, common interests and a growing and mutually beneficial 
trade and economic relationship, reinforced by strong people-to-people and 
cultural ties.

“We came together today to agree to further deepen our political, security, 
trade and investment relations.

“We welcomed the successful conclusion of negotiations of the Partnership 
Agreement on Relations and Cooperation.67 This agreement captures the 
breadth of our relationship and provides a strong foundation for the expansion 
of our relations in the decades to come. We have each committed to pursue its 
full and swift implementation.

“Today we committed to start the process for negotiations to achieve swiftly a 
deep and comprehensive high-quality Free Trade Agreement. Discussions to 
define the scope and overall approach to the negotiations should start as soon 
as possible. In parallel with this, we agreed to take steps to seek the necessary 
authorisation for the negotiations on the basis of a successful scoping. We 
believe that a FTA will support sustainable growth and investment, opening 
up new trade and business opportunities and generating new employment for 
our peoples.”68

8.11 On the same day, New Zealand’s Department for Foreign Affairs and Trade issued a 
statement beginning a three-month period of consultation on the prospective Free Trade 
Agreement, which noted that:

“Due to its size and level of development, the negotiation of a modern and 
comprehensive FTA between the EU and New Zealand will offer a wide range 
of opportunities from primary products to capital equipment, intermediate 
and finished manufacturing goods, services, innovation and investment.

“The EU is New Zealand’s third largest trading partner overall, with two-way 
trade valued at $19.6 billion in goods and services in the year to June 2015. This 
comprises over $8 billion in exports ($4.9 billion goods, $3.1 billion services), 
and $11.5 billion in imports ($8.5 billion goods, $2.9 billion services).

“The EU ranks second as a source of foreign direct investment in New Zealand 
(NZ$10.9 billion) and third as a destination for New Zealand direct investment 
abroad (NZ$2.89 billion). Nearly 40% of all New Zealand international research 
collaboration is conducted with EU partners.

“Our trade arrangements with the EU were last set nearly 30 years ago, during 
the Uruguay Round of multilateral trade negotiations. In the period since 
then, both the EU and New Zealand have undertaken an active programme of 
FTA negotiations. The result is a situation in which New Zealand is now one of 
only six WTO members without an FTA either in place or under negotiation 

67 See EU’s relations with New Zealand for background. Also see Our relationship with the EU.
68 See Joint Statement for the full text, which covers other areas of current and prospective EU-New Zealand 

cooperation.

http://eeas.europa.eu/new_zealand/index_en.htm
https://www.mfat.govt.nz/en/countries-and-regions/europe/european-union/
http://europa.eu/rapid/press-release_STATEMENT-15-5947_en.htm
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with the EU and is at a competitive disadvantage vis-à-vis other suppliers in 
the EU market. A similar situation applies to the EU—as the only one of New 
Zealand’s top ten trading partners without an FTA in progress.”69

The draft Council Decision

8.12 In his Explanatory Memorandum of 29 April 2016, the Minister for Europe explains 
that the Agreement:

• will provide a framework aiming to consolidate and strengthen cooperation 
between the European Union and its Member States and New Zealand in a range 
of sectors of mutual interest;

• these include promoting democratic principles and respect for human rights; 
countering the proliferation of weapons of mass destruction; combating illicit 
trade of small arms and light weapons; taking measures against the most serious 
crimes of concern to the international community; and combating terrorism;

• also allows for further cooperation on economic and trade matters, including 
dialogues on economic, trade and investment related areas, agricultural trade, 
sanitary and phytosanitary issues and other sectoral issues; and

• equally includes cooperation in a broad range of policy areas such as health, 
the environment, climate change, energy, education, culture, labour, disaster 
management, fisheries and maritime affairs, transport, legal cooperation, money 
laundering and terrorist financing, organised crime and corruption.

8.13 With respect to Subsidiarity, the Minister also says:

“The Partnership Agreement on Relations and Cooperation is a mixed 
agreement which will be concluded by both the EU and its Member States.

“The elements of the Agreement which fall within the exclusive competence of 
the EU can only be concluded by the EU.”

The Government’s view

8.14 The Minister comments thus:

“It is the Government’s view that Protocol 21 is not engaged. The Council 
Decision indicates some articles, which fall within EU competence, to be 
provisionally applied. This approach is in line with government policy.

“New Zealand is a likeminded partner of the UK in foreign and security policy. 
Additionally, the Agreement is a precursor to a EU-New Zealand Free Trade 
Agreement (FTA) which would provide a platform for enhancing the UK’s 
trade and investment relationship with New Zealand. The Prime Minister has 
publicly declared the Government’s support for both agreements.”

69 See Call for public submissions on the proposed EU FT for further background.

https://www.mfat.govt.nz/en/trade/free-trade-agreements/agreements-under-negotiation/eu-fta/call-for-public-submissions-on-the-proposed-eu-fta/
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8.15 Finally, with respect to the timeline, the Minister says that the Council Secretariat is 
likely to try to table this draft Decision for adoption at the Foreign Affairs Council “before 
the summer break, but the date has not been confirmed”.

Previous Committee Reports

None.
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9 An integrated European Union policy 
for the Arctic

Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; further information awaited; 
drawn to the attention of the Energy and Climate Change 
Committee and the Foreign Affairs Committee

Document details Joint Communication: An integrated European Union policy 
for the Arctic

Legal base —

Department Foreign and Commonwealth Office

Document Numbers (37725), 8408/16, JOIN(16) 21

Summary and Committee’s conclusions

9.1 The 1996 Ottawa Declaration formally established the Arctic Council as “a high level 
intergovernmental forum to provide a means for promoting cooperation, coordination 
and interaction among the Arctic States, with the involvement of the Arctic Indigenous 
communities and other Arctic inhabitants on common Arctic issues, in particular issues 
of sustainable development and environmental protection in the Arctic.” Member States 
are the eight Arctic countries: Canada, Denmark (including Greenland and the Faroe 
Islands), Finland, Iceland, Norway, Russian Federation, Sweden, and the USA. A category 
of Permanent Participation also provide for active participation of, and full consultation 
with, the Arctic Indigenous representatives within the Arctic Council. Six non-Arctic 
countries have been admitted as Permanent Observer States: France, Germany, the 
Netherlands, Poland, Spain and the UK.70

The Joint Communication

9.2 This Joint Communication has a number of antecedents—most recently, Council 
Conclusions of May 2014 that supported strengthening EU action and the intention of the 
Commission and the High Representative “to intensify dialogue on Arctic matters with 
all the EU’s Arctic partners” (see “Background” for details).

9.3 It sets out the case for an EU Arctic policy that focuses on advancing international 
cooperation in responding to the impacts of climate change and on promoting and 
contributing to sustainable development, particularly in the European part of the Arctic. 
The Communication’s integrated policy has three priority areas:

• Climate Change and Safeguarding the Arctic Environment;

• Sustainable Development in and around the Arctic; and

• International Cooperation on Arctic Issues.

70 Also see 20 Years of the Arctic Council.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://www.cfr.org/arctic/declaration-establishment-arctic-council-1996/p30733
http://www.arctic-council.org/index.php/en/
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9.4 The EU should attach particular importance to research, science and innovation, 
which will play a key role across all three priority areas. These are helpfully analysed and 
commented upon by the Minister for Europe (Mr David Lidington; see “Background” for 
further details).

9.5 The Minister says that the UK has extensive expertise to help meet some of the long 
term challenges facing the region and engages actively in the Arctic in a number of ways, 
to ensure a sustainable future in line with UK Arctic policy. The EU also could make 
a positive and significant contribution to evidence based policy making in the Arctic, 
where it will continue to be a key player in helping address the causes of climate change, 
in line with the Government’s own climate change goals. All in all, he welcomes the Joint 
Communication, which he says adopts a sensible approach that is broadly in line with the 
Governments’ policy towards the Arctic, keeps environmental protection at the heart of 
EU policies affecting the Arctic and recognises and respects the primary role played by the 
Arctic States in the region (see “Background” for further details).

9.6 The only issues that arise at this stage are those that have been on the stocks since this 
process, of greater EU engagement in the Arctic, began in 2008, i.e., the EU’s pursuit of 
Permanent Observer Status on the Arctic Council and the extent to which increasing EU 
engagement in the Arctic could undermine or restrict direct UK engagement in the region 
(see paragraphs 9.11–9.14 in “Background” for details). The Minister:

• continues to say that Government will remain very alert for any hint of competence 
creep or any moves that may impinge on or reduce individual Member States’ ability 
to act in these areas;

• says the UK values its permanent Observer Status at the Arctic Council;

• says the Arctic Council would benefit from a dialogue with all countries and 
organisations that have a legitimate interest in Arctic issues and as long as it has no 
impact on the UK’s own position as a permanent observer; and

• notes “that the European Council has endorsed the application for observer status 
by the Commission on behalf of the EU, as long as it has no impact on the UK’s own 
position as a permanent observer”.

9.7 In spite of the rather curious formulation of the last of these points (since we 
presume that the Government participated in the European Council’s endorsement 
of the EU’s pursuit of permanent Observer Status, along with its five Member State 
counterparts), there does not seem to be any immediate cause for concern.

9.8 Looking ahead, the Minister says that the Joint Communication “will guide the 
EU’s actions for the coming years and will be kept under review”. Only then will it be 
clear if the Minister has needed to raise a red flag over competence issues.

9.9 In the first instance, however, there are likely to be Council Conclusions “in due 
course”. When they emerge, we would like the Minister to provide a copy, along with 
his assessment of how they provide the reassurance that he is rightly seeking about 
increasing EU engagement not adversely affecting UK interests and preventing any 
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competence creep. At that time, we would also like him to update the Committee on 
the state of play with the EU’s application for Permanent Observer Status, and if he 
remains content therewith.

9.10 In the meantime, we shall retain the Joint Communication under scrutiny.

9.11 We also draw these developments to the attention of the Energy and Climate 
Change Committee and the Foreign Affairs Committee.

Full details of the documents

Joint Communication: An integrated European Union policy for the Arctic: (37725), 
8408/16, JOIN(16) 21.

Background

9.12 As the then Committee’s Reports explain, the 2012 Joint Communication’ Developing 
a European Union Policy towards the Arctic Region: progress since 2008 and next steps, 
was the latest step in a developing relationship between the EU and the Arctic Council, 
going back to a first Commission Communication in 2008, which was debated in European 
Committee B,71 and December 2008 and 2009 Council Conclusions.

9.13 Overall, the then Minister of Europe (Mr David Lidington) welcomed it as “a sensible 
approach that [was] broadly in line with the Government’s policy towards the Arctic” 
and one that “[kept] environmental protection at the heart of EU policies affecting the 
Arctic and recognise[d] and respect[ed] the primary role played by the Arctic States in the 
region.” He also enumerated key British interests in the region and where he saw the EU 
as being able to add value. He did not believe that any issue of subsidiarity arose.  But he 
also noted that the “main sensitivity for the UK arising from increasing EU engagement 
in the Arctic is the extent to which it could undermine or restrict direct UK engagement 
in the region”, and said that “while no new specific policies in any of the areas of exclusive 
and shared competence [were] proposed, the Government [would] remain very alert for 
any hint of competence creep and [was] determined to ensure that no future moves made 
by the Commission or the External Action Service will impinge on or reduce individual 
Member States’ ability to act in these areas.”72

The then Committee’s assessment

9.14 In the first instance, the then Committee presumed that, in the short term, this 
revolved around the question of the Commission’s ambition to achieve Permanent 
Observer Status, and asked the then Minister to tell it more about his understanding of:

• why the Commission was seeking the same status as the present nation state members;

• what he considered the implications of this to be, particularly for UK interests;

71 See Gen Co Deb, European Committee B, 21 April 2009, cols 3-8, for the record of the debate.
72 See (34075), 12013/12 + ADDs 1–2: Joint Communication: Developing a European Union Policy towards the Arctic 

Region: Progress since 2008 and next steps: Eighteenth Report HC 86-xviii (2012–13), chapter 12 (31 October 2012) 
and Eleventh Report HC 86-xi (2012–13), chapter 7 (5 September 2012) for details and the Minister’s full comments.

http://eeas.europa.eu/arctic_region/docs/join_2012_19.pdf
http://eeas.europa.eu/arctic_region/docs/join_2012_19.pdf
http://www.publications.parliament.uk/pa/cm200809/cmgeneral/euro/090421/90421s01.htm
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmeuleg/86-xviii/8614.htm
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmeuleg/86xi/86xi09.htm
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• if there was any other aspect of the Commission’s direction of travel that gave him 
cause for concern;

• how the Arctic Council determined the outcome of applications for Permanent 
Observer Status;

• when he expected it to make up its mind concerning the Commission’s application; 
and what his present view was of the Commission’s application (he simply said that the 
Government is currently considering its position).

9.15 The Minister’s comprehensive response is set out in the draft chapter of our 
predecessors’ more recent Report.73 What it boiled down to was that:

• the EU was now seeking to formalise its established status as “de facto” observer, which 
the Council had endorsed in two sets of Conclusions; as an international organisation 
(sic), it would not be referred to as an “observer state”; observer status would serve the 
UK and EU interest in wide dialogue between all organisations and countries with a 
legitimate interest in the Arctic; and

• being granted observer status would afford no additional opportunities to the 
Commission to intervene on behalf of the EU or coordinate a position; if observers 
were subsequently to be enabled to do this, any change in the EU’s status would be 
subject to Council agreement; he would “remain alert to the risk that the Commission’s 
approach to representation poses to our interests” and would “work hard to ensure 
that any Commission intervention supports the UK’s interests”.

9.16 Further Council Conclusions of 12 May 2014 welcomed the 2012 Joint Communication; 
deemed the Arctic a region of growing strategic importance with regard to which the EU 
should now further enhance its contribution and engage actively with Arctic partners to 
assist in addressing the challenge of sustainable development in a prudent and responsible 
manner; welcomed the range of activities the EU was already undertaking in the region 
across the EU policy spectrum;  and supported the view that the EU action should now 
be strengthened and the intention of the Commission and the High Representative “to 
intensify dialogue on Arctic matters with all the EU’s Arctic partners”.74

The Joint Communication

9.17 Against this background, the Joint Communication sets out the case for an EU Arctic 
policy that focuses on advancing international cooperation in responding to the impacts 
of climate change and on promoting and contributing to sustainable development, 
particularly in the European part of the Arctic. 

9.18 In his Explanatory Memorandum of 18 May 2016, the Minister for Europe notes 
the Communication’s three priority areas: Climate Change and Safeguarding the Arctic 
Environment; Sustainable Development in and around the Arctic; and International 
Cooperation on Arctic Issues; with research, science and innovation to play a key role 
across all three priority areas.

73 Eighteenth Report HC 86-xviii (2012–13), chapter 12 (31 October 2012).
74 See Council conclusions on developing a European Union Policy towards the Arctic Region for the full text.

http://www.publications.parliament.uk/pa/cm201213/cmselect/cmeuleg/86-xviii/8614.htm
http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/142554.pdf
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9.19 He describes them as follows:

“Climate Change and Safeguarding the Arctic Environment. This area aims 
to respond to the significant issues of climate change and focuses on three 
areas: research, climate mitigation and adaption strategies, and protection of 
the environment.

“Research—the communication underlines the fact that the EU is a major 
contributor to Arctic research and is maintaining that commitment under 
the Horizon 2020 programme (EUR 40 million committed under the 2016-
2017 work programme). In addition the European Structural and Investment 
Funds also provide funding for research and innovation activities in the fields 
of climate change and environment in the Arctic.

“The EU polarNet initiative continues to play a central role in the EU’s 
Arctic research efforts; it supports an EU wide consortium of expertise and 
infrastructure for polar research. The Joint Communication specifies that 
under EU PolarNet, 22 European research institutions will develop and deliver 
an integrated European polar research programme which involves working 
with research organisations from Canada, Russia and the USA. EU research on 
climate change in the Arctic will also be supported by EU space programmes 
and international scientific cooperation supported through transnational 
access to research infrastructure and open data resources. 

“Climate mitigation and adaption strategies—the EU’s objective is in line with 
the Paris agreement to limit global average temperature increases to below 2 
degrees Celsius and make an effort to limit the temperature increase to 1.5 
degree Celsius. The EU has already committed to reducing its total domestic 
greenhouse emissions by at least 40% by 2030 and by 80%-95% by 2050 
compared with 1990 levels.

“Protection of the environment—the EU will continue to engage in multilateral 
environmental agreements with particular relevance to the Arctic. To meet 
the 2020 global biodiversity targets the EU intends to promote a high level 
of biodiversity protection, promoting the establishment of marine protected 
areas in the Arctic. The EU will also work with its Member States, the Arctic 
states and other international partners to develop an instrument under 
UNCLOS for conservation and sustainable use of marine biodiversity in 
areas beyond national jurisdiction. There will also be continued support work 
at international level to prohibit or phase out the use of persistent organic 
pollutants in the environment.

“Sustainable Development in and Around the Arctic. The EU’s cohesion 
policy supports investments as well as capacity building in the European 
Arctic, with an emphasis on research and innovation, small and medium 
size business competitiveness, and supporting the shift towards low carbon 
economy.

“The EU intends to support the deployment of innovative technologies in the 
Arctic. The European Commission will explore under Horizon 2020 how to 
speed up the translation of research outcomes into cold climate technologies 
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and services with commercial potential. The Commission will look to 
promote the conditions for Arctic innovation and business opportunities as 
it implements its strategies for a Digital Single Market and in upgrading the 
Single Market.

“Investment—the Investment Plan for Europe could potentially be used to 
support infrastructure projects in the European part of the Arctic. Through 
this instrument and existing lending operations, the European Investment 
Bank could help finance projects to improve transport connections, 
telecommunications, energy efficiency projects and low carbon technology.

“Space technology—once deployed the European Global Navigation 
System (Galileo) will offer coverage of the Arctic region, providing safe and 
reliable navigation capabilities for air, maritime and ground applications. 
Telecommunication needs are not currently being adequately met and the 
Commission will explore whether a suitable solution for the Arctic could be 
considered as part of a possible proposal to support the next generation of 
Government satellite communications.

“Safe and secure maritime activities— the EU intends to contribute to enhancing 
the safety of navigation in the Arctic through innovative technologies. A 
call will be launched in 2016 under Horizon 2020 that will aim to prepare 
a network for the Arctic and the Atlantic that is able to cope with maritime 
security threats resulting from the opening of the North East passage.

“International cooperation on Arctic Issues. International organisation and 
fora—the EU intends to take an active negotiating position in relevant UN 
fora to encourage all countries to assume their responsibilities, notably with 
regard to climate change and environmental protection but also in relation 
to emerging challenges such as safety at sea and the sustainable management 
of land and sea based resources. The EU will continue its active participation 
in the Arctic Council and look forward to the early implementation of its 
observer status.

“Dialogue with Arctic indigenous peoples—the EU will continue to engage 
with Arctic indigenous peoples and local communities to ensure that their 
views and rights are reflected in the ongoing development of EU policies 
affecting the Arctic. The EU provides support to local communities through 
several of its funding programmes.

“Fisheries management—the EU has welcomed the Arctic fishing moratorium 
signed by the 5 Arctic coastal states (Canada, Demark on behalf of Greenland, 
Norway, Russia, US). However the Joint Communication states that as the area 
concerned is beyond national jurisdiction, all interested countries not just 
coastal states, should work together to establish the appropriate international 
measures and that a new Regional Fisheries Management Organisation, 
combined with a new Regional Sea Convention, is required to ensure the long 
term conservation and sustainable use of resource in the Arctic High Seas.
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“Scientific cooperation—the EU intends to focus on promoting and facilitating 
effective international scientific cooperation by supporting transnational 
access to research infrastructure and open data resources.

9.20 All in all, the Minister says, the Joint Communication “enhances the EU’s visibility 
in the European Arctic and re-establishes the EU as an Arctic player ready to engage with 
all stakeholders…[and] will guide the EU’s actions for the coming years and will be kept 
under review”.

9.21 The Minister then turns to matters of Subsidiarity, as follows:

“The Communication deals with matters of both exclusive and shared 
competence. The area of exclusive EU competence covered in the 
Communication is:

• “External Fisheries.

“The areas covered by the Communication where the EU and Members States 
have shared competence are:

• “Environment (most importantly issues relating to sustainable development, 
pollutants and climate change);

• “Transport (in the form of shipping and maritime safety); and

• “Energy (promoting the sustainable use of resources and hydrocarbons in 
particular).

“Research is a parallel competence.

“In the area of research, the EU’s competence to carry out activities does not 
result in Member States being prevented from exercising theirs.

“No competences fall within the remit of the EU’s Common Foreign and 
Security Policy.”

The Government’s view

9.22 The Minister for Europe describes the Arctic as “changing rapidly, primarily as a 
result of climate change already built into the global system…not the Arctic of twenty 
years ago75 and…likely be different again twenty years from now”. Global Arctic policy 
must therefore “be ready for and take account of these changes”, given also “growing public 
and media interest in, and awareness of Arctic issues”, as “most recently demonstrated by 
Greenpeace and WWF supporting the establishment of a Marine Protected Area in the 
Arctic High Seas”.

9.23 The UK is “not an Arctic State”, but it is “a close neighbour with a long history and 
strong environmental, political, economic and scientific interests in the region”. Events in 
the Arctic, “whether natural or human-induced have an impact on the UK and vice versa”.

75 i.e., when the Arctic Council was established.
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9.24 The Minister recalls the 2015 Report of our counterparts in the Lords on UK 
policy on the Arctic, which he says looked at whether UK policy towards the Arctic was 
“proportionate and appropriate”, and considered “recent and expected changes in the 
Arctic and their implications for the UK and its international relations”; and says that:

“The subsequent Government Response (2015) reiterated that the  UK has 
extensive expertise to offer to help meet some of the long term challenges 
facing the region and to ensure a sustainable future which is underlined in the 
UK Arctic policy Framework—Adapting to Change (2013).”

9.25 Continuing on this front, the Minister says that, while respecting the sovereignty of 
the Arctic States over their territory and natural resources, the UK “engages actively in 
the Arctic in a number of ways” and “many different UK Government Departments are 
actively engaged on Arctic policy issues”; and summarises “the key British Government 
interest in the region” thus:

• “The protection of the Arctic environment and ecosystem;

• “Supporting and encouraging the continued co-operation among the Arctic States, 
for example through the Arctic Council;

• Researching the effects of climate change on the Arctic and the Arctic as a 
barometer for climate change;

• Exploring the potential of the Arctic to strengthen energy security and the 
sustainable use and safe extraction of resources;

• “React to the opening up of the Arctic to increase shipping and the issues related to 
that, including the development of a new Polar Shipping Code in the International 
Maritime Organisation; and

• “The study of the region by UK scientists.”

9.26 The EU, for its part, “has substantial expertise to offer in developing understanding of 
the impacts of climate and environmental change in the region”; and the commitment to 
“meeting tomorrow’s challenges through research and the sharing of research with Arctic 
States and local Arctic communities” could make “a positive and significant contribution 
to evidence based policy making in the Arctic”. He continues thus:

“As a strong proponent of greater international efforts to tackle climate change 
the EU will continue to be a key player in helping to address the causes of 
climate change in the Arctic, in line with the UK’s own climate change goals.

“The EU is also well placed to provide support for indigenous peoples of the 
Arctic through programmes such as the European Regional Development 
Fund (ERDF), the Northern Periphery Programme and the Baltic Sea Region 
Programme. Such transnational initiatives are often easier and more effective 
conducted at a European rather than Member State level and can allow 
indigenous people to manage and adapt to the changes that are being seen in 
the Arctic.”
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9.27 The Minister then turns to issues about which there is sensitivity and that require 
alertness on the Government’s part:

“The main sensitivity for the UK arising from increasing EU engagement 
in the Arctic is the extent to which it could undermine or restrict direct UK 
engagement in the region.

“The potential policy portfolios affecting the Arctic are broad—encompassing 
fishing, shipping, energy security and supply, science, climate change and 
environment—and fall primarily within the shared competence of the EU and 
Member States (with the exception of external fisheries). While no new specific 
policies in any of the areas of exclusive and shared competence are proposed, 
the Government will remain very alert for any hint of competence creep or any 
moves that may impinge on or reduce individual Member States’ ability to act 
in these areas.”

9.28 The Minister then turns to the question of Observer Status:

“A further, linked issue mentioned in the Communication is the pending 
application by the European Commission on behalf of the EU for permanent 
Observer Status on the Arctic Council. The Arctic Council is the pre-eminent 
forum for discussing Arctic issues, in particular around environment and 
sustainable development. The EU currently attends Arctic Council meetings 
as an ad hoc Observer.

“The UK already has permanent Observer Status along with fellow EU Member 
States France, Germany, The Netherlands, Poland and Spain.  Sweden, Finland 
and Denmark (for Greenland and Faroe Islands) are full Members of the Arctic 
Council as they have territory within the Arctic. Iceland, currently a candidate 
country for EU Membership, is also a full Member of the Council, along with 
Norway, Canada, Russia and the United States.

“The UK values its permanent Observer Status at the Arctic Council. The UK 
provides scientific and technical expertise to the Arctic Council’s Working 
Groups. This is something we would continue to provide regardless of the status 
of the EU with respect to the Arctic Council. We also believe that the Arctic 
Council would benefit from a dialogue with all countries and organisations 
that have a legitimate interest in Arctic issues. The UK notes that the European 
Council has endorsed the application for observer status by the Commission 
on behalf of the EU, as long as it has no impact on the UK’s own position as a 
permanent observer.”

9.29 Overall, the Minister welcomes the Joint Communication, which he says:

“adopts a sensible approach that is broadly in line with the Governments’ 
policy towards the Arctic … keeps environmental protection at the heart of 
EU policies affecting the Arctic and recognises and respects the primary role 
played by the Arctic States in the region.”

9.30 Looking ahead, the Minister says that the Joint Communication is likely to lead to 
Council Conclusions “in due course”.
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Previous Committee Reports

None, but see (34075), 12013/12 + ADDs 1–2: Joint Communication: Developing a 
European Union Policy towards the Arctic Region: Progress since 2008 and next steps: 
Eighteenth Report HC 86-xviii (2012–13), chapter 12 (31 October 2012) and Eleventh 
Report HC 86-xi (2012–13), chapter 7 (5 September 2012).

http://www.publications.parliament.uk/pa/cm201213/cmselect/cmeuleg/86-xviii/8614.htm
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmeuleg/86xi/86xi09.htm
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10 Ukraine: EU support for security 
sector reform

Committee’s assessment Politically important

Committee’s decision Not cleared from scrutiny; further information requested

Document details Council Decision on the EU Advisory Mission for Civilian 
Security Sector Reform Ukraine (EUAM Ukraine)

Legal base Articles 28, 42(4) and 43(2) TEU and Article 317 TFEU; 
unanimity

Department Foreign and Commonwealth Office

Document Number (37755), —

Summary and Committee’s conclusions

10.1 The 14 April 2014 EU Foreign Affairs Council (FAC) endorsed a joint UK/Sweden/ 
Poland proposal to establish a civilian Common Security and Defence Policy (CSDP) 
mission to provide mentoring and advisory support to the Government of Ukraine, viz., 
the EU Advisory Mission for Civilian Security Sector Reform in Ukraine (EUAM Ukraine). 
EUAM Ukraine complements wider macroeconomic and state-building support from the 
EU, provided through the EU-Ukraine Association Agreement and the Support Group 
for Ukraine (SGU; see “Background” for further details). EUAM Ukraine was launched 
by Foreign Ministers at the 17 November 2014 FAC.

10.2 The Council Decision increases the 1 December 2015-30 November 2016 budget for 
the period to €17,670,000, an increase of approximately 23%. The Minister for Europe 
(Mr David Lidington) explains that this is for increased staffing for new activity, and 
associated running costs, which arise from an earlier Strategic Review (see “Background” 
for details).

10.3 The Minister says that Ukraine’s ability to reform in line with EU standards is of 
strategic importance to Ukraine, to the broader region and to the UK and EU, to ensure 
prosperity and the kind of democratic change that will dramatically reduce Russia’s 
leverage and serve as a role model for other countries; to which end, “we must ensure 
that EUAM Ukraine is able to support the Government of Ukraine’s implementation of a 
comprehensive over-haul of the civilian security sector and rule of law institutions”.

Our previous assessment

10.4 As our Reports of last November demonstrate,76 it had already been decided to extend 
the mission, notwithstanding the fact that a Strategic Review had yet to be completed.  
But the Committee could not refer to this because, for no good reason, the version of the 
Council Decision submitted for scrutiny was limité.

76 See (37263), —: Tenth Report HC 342-x (2015–16), chapter 17 (25 November 2015) and Ninth Report HC 342-ix (2015–
16), chapter 6 (18 November 2015).

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-x/34220.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-ix/34209.htm
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10.5 The Minister for Europe subsequently explained that the Council Decision was thus 
caveated “precisely because the Strategic Review has not yet concluded its deliberations on 
what the scope of the mandate for the mission”; with the current budget expiring on 30 
November 2015, it need to be able to continue operating under the agreed existing mandate 
until the Strategic Review was finalised. The Minister also explained that, as part of the 
Review process, an extension of the mandate had already been agreed until 30 November 
2017, for which the Council Decision accordingly provided the legal basis. The extension 
was “a pragmatic decision, taken against a fluid political and operational background”: 
the mission had had a difficult start, especially to fill staff positions, and Member States 
agreed that “it was highly unlikely that the Mission would be close to reaching its end-
state by the end of the first two-year mandate period”; a second Strategic Review was 
planned for the end of 2016, which would again consider the Mission’s progress as well as 
possible prolongation of the Mission’s mandate.

10.6 For our part, we expressed our deep disappointment in the whole exercise. Firstly, the 
Minister still provided no explanation as to why he did not respond to our simple request, 
to update the Committee on the Strategic Review by the end of September 2015, which 
was based on his previously-expressed expectation that it would end by then.

10.7 Our sense of disappointment was compounded by learning that extension of the 
mandate was discussed and agreed on 13 October 2015; again, the Minister did not 
explain by whom. We presumed that this was the Political and Security Committee 
(PSC)77, but were mystified as to why he could not say so. We failed to understand why he 
could not have written to the Committee at the end of September about the state of play 
and the thought being given in the meantime about the extension. The result was that—
not for the first time—the Committee was presented with a fait accompli, despite there 
being an arrangement in place whereby the Minister could have forewarned us of the 
prospect. Again, there was a mismatch between the Minister’s oft-professed commitment 
to “upstream” scrutiny of CSDP Council Decisions and the reality.

10.8 The case for the further one-year extension was well-made. But that was not the 
point: given that, as the Minister noted, there had been no other changes and the budget 
remained based on the current agreed mandate activities, there was simply no reason why 
the Minister could not have deposited a straightforward Council Decision with both the 
next year’s budget and this extension. As for what he said, there was nothing genuinely 
limité in the Council Decision: on the contrary, such Council Decisions (with an annual 
budget and/or a mandate extension) were, and still are, run-of-the-mill.

10.9 We therefore asked the Minister to ensure that procedures were reviewed in his 
Department so that these errors did not recur, which served only to undermine the proper, 
timely scrutiny of CSDP business. This was important in and of itself, and also because it 
was already plain that (as with other such security sector reform missions) EUAM Ukraine 
was shaping up for the long haul. This might well be justifiable; but, either way, it needed 
to be properly scrutinised along the way; there must therefore be no repetition when this 
process got underway in autumn 2016.78

77 The PSC meets at ambassadorial level as a preparatory body for the Council of the EU. Its main functions are keeping 
track of the international situation, and helping to define policies within the Common Foreign and Security Policy 
(CFSP) including the CSDP. It prepares a coherent EU response to a crisis and exercises its political control and strategic 
direction. The PSC is chaired by a representative of the EU High Representative.

78 See (37263), —: Tenth Report HC 342-x (2015–16), chapter 17 (25 November 2015).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-x/34220.htm
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10.10 We once again find ourselves in a familiar situation: Minister says (in a separate 
letter) that a Council Decision with no more than changes to the mission budget for 
EUAM Ukraine was adopted by the Council on 12 May and was marked limité prior to 
this date. Moreover, in this instance he has—once again—provided our counterparts 
in the Lords with an Explanatory Memorandum, of 15 April 2016, prior to the relevant 
Council meeting.

10.11 As is abundantly clear, the procedures adopted in this instance are part and 
parcel of a policy that, as we have noted in five other instances in the our last Report 
of the previous session, and on seven previous occasions, is deliberately undermining 
scrutiny by this House, and which accordingly needs to cease forthwith.

10.12 Looking further ahead on EUAM Ukraine, the background sketched out 
below suggests why EUAM Ukraine’s impact thus far has been somewhat limited. 
Nonetheless, the mission is now costing nearly €18 million annually and has a staff 
of 140. We would therefore like the Minister to write to us at the point in the autumn 
when the review process starts, with his assessment of what has transpired in the 
interim and his expectations as to the Mission’s future.

10.13 In the meantime, we now clear the Council Decision from further scrutiny.

Full details of the documents

Council Decision 2016/712 of 12 May 2016 amending Decision 2014/486/CFSP on the 
European Union Advisory Mission for Civilian Security Sector Reform Ukraine (EUAM 
Ukraine): (37755), —.

Background

10.14 The Support Group for Ukraine (SGU) was established by the President of the 
European Commission in April 2014. Its role is to support Ukraine in the implementation 
of the Association Agreement with the EU (including the Deep and Comprehensive 
Free Trade Area), and of the Association Agenda that stems from it. The SGU ensures 
that support provided by the European Commission—advice, expertise and financial 
cooperation drawn from across the services of the Commission—is “focused and 
concentrated according to the Association Agenda, itself a core part of Ukraine’s 
overall reform programme”, and “also helps mobilise EU Member States’ expertise and 
enhance coordination with other donors and the International Financing Institutions”. 
The head of the SGU reports to the President of the European Commission and to the 
High Representative/Vice-President, under the guidance of the Commissioner for 
European Neighbourhood Policy and Enlargement Negotiations. A number of thematic 
teams correspond to the “essential reform priorities set out in the Association Agenda”, 
viz: Agriculture, Economic, Education, Science, Health and Social Policy, Energy and 
Environment, Justice and Home Affairs, Political, Trade and Industry, and Transport and 
Infrastructure. The SGU is tasked with working closely with the European External Action 
Service and thus with both the EU Delegation to Ukraine and with EUAM Ukraine.79

79 See Support Group for Ukraine for further information.

http://europeanmemoranda.cabinetoffice.gov.uk/files/2016/04/Unnumbered_EM_OTNYR_-_Decision_amending_Decision_2014-486-CFSP_EU_Advisory_Mission_Civilian_Security_Sector_Reform_EUAM_Ukraine_(30590).pdf
http://ec.europa.eu/enlargement/neighbourhood/countries/ukraine/sgua/index_en.htm
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The wider context

10.15 On 12 February 2015 the “Normandy Quartet” (Ukraine, Russia, France and 
Germany) negotiated the so-called “Minsk Agreement”.80 In the first instance, the Minsk 
Agreement called for an immediate and full bilateral ceasefire, to take effect in parts of 
Donetsk and Luhansk regions, from 00:00 local time on 15 February and the withdrawal 
of all heavy weapons by both sides to equal distances to create a buffer zone of at least 50km 
(Ukrainian troops to withdraw heavy weapons from the current frontline; separatist forces 
to withdraw theirs from the line of 19 September 2014); with heavy weapons withdrawal 
to start no later than day two of the ceasefire and be completed within two weeks; the 
OSCE would assist in the process.

10.16 The Minister told the previous Committee that:

• ceasefire violations in eastern Ukraine had steadily increased in the last six 
months, the Russian-backed separatists were responsible for the majority, weapons 
withdrawal was also faltering, and Russia continued to provide the separatists with 
materiel and troops;

• the next few months would see an intensification of the Normandy Format’s 
efforts to secure local elections in the separatist held areas, but this depends on 
the separatists accepting Ukrainian law and an OSCE framework allowing for free 
and fair election, being in place;

• Ukraine had made notable progress in improving the transparency and 
accountability of government, in line with the conditionality imposed under the 
EU/Ukraine Association Agreement and the IMF Extended Fund Facility; however, 
tackling corruption remained the reform priority demanded by Ukrainian citizens 
and many believed that little progress had been made;

• the appointment of a new Prime Minister and  Cabinet on 14 April had brought 
some political stability; but early parliamentary elections were still a possibility; 
and

• the new Ukrainian government had promised to fulfil all commitments under the 
IMF programme; but 33 bills needed to be prepared and adopted.81

The Council Decision

10.17 In his Explanatory Memorandum of 18 May 2016, the Minister for Europe says 
that EUAM Ukraine has:

• supported the setting up of new institutions aimed at domestic reform such as 
the National Anti-Corruption Bureau of Ukraine (NABU) and the State Bureau 
of Investigation (SBI); given advice on institutional reform of the Border Guard 
Service (BGS); and made recommendations on vetting requirements to the 
Ministry of Justice and the General Prosecutor’s Office; 

80 See joint statement by all participants released by the German government press and information office.
81 See (37611), — and (37612), —: Thirty-third HC 342-xxxii (2015–16), chapter 2 (11 May 2016) and Twenty-ninth Report 

HC 342-xxviii (2015–16), chapter 6 (20 April 2016) for the full background.

https://www.bundesregierung.de/Content/EN/Pressemitteilungen/BPA/2015/2015-02-12-ukraine-erklaerung_en.html
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• made efforts to improve Ukrainian inter-agency cooperation as well as establishing 
coordination mechanisms with EU Member States, the EU Delegation, the EU 
Support Group for Ukraine and the EU Border Assistance Mission to Moldova 
and Ukraine (EUBAM); and

• has also provided a focus for coordination with other partners including the NATO 
Liaison Office, OSCE Special Monitoring Mission and bilateral donors.

10.18 He then explains the budget increase thus:

“The amendment to the budget is a result of recommendations from the strategic 
review and revisions to the Operational Plan (OPLAN), which occurred in 
January 2016. This additional activity, which the UK strongly supports, is 
designed to lead to tangible change. It includes a permanent presence in two 
additional regions (oblasts) which are key hubs in the west and east of Ukraine 
(Lviv and Kharkiv). In line with increasing decentralisation in Ukraine, these 
regional presences will improve EUAM’s engagement with key regional and 
local actors. Additional activity will include technical assistance, mentoring, 
support, and advice in priority areas including community policing, public 
order policing, criminal investigation, human resources (linked to the crucial 
public administration reform agenda), and drafting national legislation. 
EUAM’s staffing will increase from 105 international staff members to 140 to 
support this work.”

10.19 Then, in his Budget Analysis, the Minister says:

“The CFSP budget funds EUAM Ukraine. The UK contributes a proportion to 
the pre-agreed CFSP budget, not the individual programmes within it, so this 
proposal does not present additional costs to the UK.

“The proposed amended budget for the period of 1 December 2015 to 30 
November 2016 is €17,670,000, an increase from the budget of €14,400,000 
agreed in November 2015. This represents an overall increase of approximately 
23% on the previously agreed budget for this period.

“The primary reason for the increase is a result of changes following the 
Strategic Review and subsequent amendments to the OPLAN: in particular, 
the increased staffing for new activity, and for running costs associated with 
additional IT and office costs. These are detailed below. There are some costs 
which relate to the general expenditure of the mission that were unaccounted 
for at the time of the original budget. In general, these relate to the IT provisions 
for the mission and are not a direct requirement. They are required in order 
to ensure the smooth running of the mission in line with EU CSDP mission 
requirements, particularly around security and data management.

“UK officials in Brussels participated in detailed discussions of the budget and 
I am satisfied that the proposed expenditure is commensurate with mission 
activity and represents value for money. A comparison of the current and 
proposed budget is set out in the table below.”82

82 See the annex to this chapter of our Report.
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The Government’s view

10.20 The Minister says:

“The UK and the EU are committed to upholding Ukraine’s territorial integrity 
and sovereignty following Russia’s illegal annexation of Crimea, incursions 
and support for the separatists in eastern Ukraine; 

“The success of the Government of Ukraine’s reform process is of strategic 
importance to Ukraine, to the broader region and to the UK and EU. Ukraine’s 
future stability depends on its ability to reform in line with EU standards, to 
ensure prosperity and the kind of democratic change which will dramatically 
reduce Russia’s leverage;

“A successful, democratic and prosperous Ukraine would also serve as a role 
model for other countries aspiring to build a more democratic and economically 
sound future;

“To this end, we must ensure that EUAM Ukraine is able to support the 
Government of Ukraine’s implementation of a comprehensive over-haul of the 
civilian security sector and rule of law institutions.”

Previous Committee Reports

None, but see (37263), —: Tenth Report HC 342-x (2015–16), chapter 17 (25 November 
2015) and Ninth Report HC 342-ix (2015–16), chapter 6 (18 November 2015); and (37611), 
— and (37612), —: Thirty-third HC 342-xxxii (2015–16), chapter 2 (11 May 2016) and 
Twenty-ninth Report HC 342-xxviii (2015–16), chapter 6 (20 April 2016); also see (36430), 
—; (36435), —: Twenty-fourth Report HC 219-xxiii (2014–15), chapter 9 (3 December 
2014) and Sixteenth Report HC 219-xvi (2014–15), chapter 10 (29 October 2014); also see 
Twelfth Report HC 219-xii (2014–15), chapter 13 (10 September 2014); Eighth Report HC 
219-viii (2014–15), chapter 14 (16 July 2014); Nineteenth Report HC 83-xviii (2013–14), 
chapter 5 (23 October 2013).

Annex: The Minister’s comparison of the current and proposed 
budget 

Budget heading Current budget 
(€)

Proposed additional 
budget (€)

Total 
(€)

1. Personnel costs 8,267,314.06 1,623,876.08 9,891,190.14

2. Missions 655,648 0 655,648

3. Running expenditure 2,614,228.20 652,170 3,266,398.20

4. Capital expenditure 1,635,404.30 891,508.60 2,526,912.90

5. Representation 24,000 0 24,000

6. Projects 1,080,000 0 1,080,000

Contingencies 123,405.44 102,445.32 225,850.76

Total 14,400,000 3,270,000 17,670,000

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-x/34220.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-ix/34209.htm
http://www.publications.parliament.uk/pa/cm201415/cmselect/cmeuleg/219-xxiii/21913.htm
http://www.publications.parliament.uk/pa/cm201415/cmselect/cmeuleg/219-xvi/21914.htm
http://www.publications.parliament.uk/pa/cm201415/cmselect/cmeuleg/219-xii/21916.htm
http://www.publications.parliament.uk/pa/cm201415/cmselect/cmeuleg/219-viii/21917.htm
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/83-xviii/8309.htm
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Key subheads:

Personnel Costs: Proposed expenditure represents an increase of €1,623,876.08 on the 
previously agreed budget, which equates to a rise of approximately 20%. This is a result of 
an increase of 34 international and 32 local staff needed to meet the extra activities in line 
with the agreed Oplan. This includes an IT Systems Administrator to meet EU mission 
standards, and an additional seconded staff member in Brussels to improve coordination.

Missions: No change.

Running Expenditure: Proposed expenditure represents an increase of €652,170 on the 
previously agreed budget, which equates to a rise of approximately 25%. This covers a 
range of costs including IT, communications, office rents and supplies, and security. The 
majority of the increase relates to the incremental running costs of the additional staff 
particular around IT support services, communications, and the costs of office space and 
additional security requirements in Kyiv and the regions.

Capital Expenditure: Proposed expenditure represents an increase of €891,508.60 on 
the previously agreed budget, which equates to a rise of approximately 55%. This covers 
necessary IT and communications equipment, security works for the new required office 
spaces, and a small increase for security and medical equipment.

This includes costs related to the general expenditure of the mission in particular around 
IT software and equipment that were unforeseen when the budget was agreed.

Representation: No change.

Projects: No change.

Contingencies: This budget line covers unforeseen costs such as severance pay, and can 
only be used with prior written approval of the Commission.
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11 Regulation of new psychoactive 
substances

Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; further information requested; 
drawn to the attention of the Home Affairs Committee

Document details (a) Proposal for a Regulation on new psychoactive substances; 

(b) Proposal for a Directive amending Framework Decision 
2004/757/JHA laying down minimum provisions on the 
constituent elements of criminal acts and penalties in the 
field of illicit drug trafficking as regards the definition of 
drug

Legal base (a) Article 114 TFEU; ordinary legislative procedure; QMV; 
(b) Article 83(1) TFEU; ordinary legislative procedure; QMV

Department Home Office

Document Numbers (a) (35324), 13857/13 + ADDs 1–2, COM(13) 619

(b) (35325), 13865/13 + ADDs 1–2, COM(13) 618

Summary and Committee’s conclusions

11.1 New psychoactive substances—often referred to as “legal highs”—present particular 
challenges for regulatory authorities across Europe. They are highly adaptable to changes 
in the regulatory framework and views differ on the degree of risk they pose to health 
and society. Under existing EU rules set out in a 2005 Council Decision, EU-wide 
control measures and criminal penalties may be introduced for substances which pose 
unacceptable health and social risks, following a risk assessment produced by Europol and 
the European Monitoring Centre for Drugs and Drug Addiction (EMCDDA). These EU-
wide measures do not prevent Member States from introducing or maintaining their own 
national controls. In 2013, the Commission proposed a revision of the EU legal framework 
to make it more responsive to the rapid emergence of new psychoactive substances and to 
introduce a broader range of options for EU-wide market restrictions, but maintaining an 
outright ban and criminal sanctions for all high risk substances.

11.2 Document (a) — the proposed Regulation—would repeal and replace the 2005 
Council Decision and establish a new framework for EU-wide regulation of new 
psychoactive substances which present moderate or severe health, social and safety risks, 
whilst providing for the free circulation of those which present low, or no, risks. Document 
(b) — the proposed Directive—is the instrument through which Member States would 
implement criminal sanctions for the highest risk substances.

11.3 The proposed Directive is a Title V (EU criminal law) measure and is subject to the 
UK’s Title V opt-in Protocol. By contrast, the proposed Regulation cites an internal market 
legal base, largely on the strength of the Commission’s assertion that there is a significant 
legitimate trade in new psychoactive substances for commercial, medicinal or research 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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purposes. The Government disputes this, describing the trade as “overwhelmingly illicit”. 
It considers that the Regulation (like the Directive) should cite a Title V criminal law 
legal base. It also argues that both proposals build on provisions of the 1990 Schengen 
Implementing Convention and are therefore subject to the UK’s Schengen opt-out Protocol. 
In January 2014, the then Coalition Government confirmed that it had “decided to opt out 
of both of the new psychoactive substances proposals under the Schengen Protocol” and 
that it had “informed the EU Council Secretariat of our position”.83

11.4 In the Committee’s earlier Reports (listed at the end of this chapter), our predecessors 
reviewed the proposed Regulation and Directive for compliance with the principle of 
subsidiarity and concluded that the regulatory framework proposed by the Commission 
would fetter Member State action to an unacceptable degree. The House of Commons 
debated and agreed a Reasoned Opinion on 11 November 2013. The previous Committee 
also sought further information from the Government on a number of issues, including 
the appropriate legal base for the proposed Regulation and the application of the Schengen 
Protocol which, if accepted by the Commission and other Member States, would allow the 
UK to opt out of both proposals.

11.5 Negotiations within the Council have continued at a slow pace. In February, the 
Minister for Preventing Abuse, Exploitation and Crime (Karen Bradley) told us that the 
Council had yet to agree the legal base for the proposed legislation but indicated that 
the UK was “making progress in securing an appropriate Justice and Home Affairs legal 
base for all elements of the legislation that contain criminal controls”. She added that the 
Dutch Presidency had called for “a strategic pause” so that it could hold bilateral talks 
with Member States to agree “a future approach”.

11.6 In her latest update, the Minister responds to questions we raised about the prospects 
for reaching agreement on a Title V legal base for some or all elements of the proposed 
legislation and the possibility that the Government may seek to opt in post-adoption. She 
also seeks to clarify the Government’s position on the application of the UK’s Title V opt-
in and Schengen opt-out Protocols.

11.7 We note that the Minister has written in identical terms to our counterparts in 
the House of Lords. This may explain why she does not fully address the questions 
we raised. We did not, as her response suggests, ask the Government “to indicate its 
position on whether it will opt in post-adoption”. We asked whether the Government’s 
negotiating position—to press for the citation of a Title V legal base—was intended to 
put beyond doubt that any new EU legislation on new psychoactive substances would 
not apply to the UK or to leave open the possibility of opting in post-adoption if the 
Government were able to secure a satisfactory text. It would be perfectly feasible for the 
Minister to respond to this question without revealing whether or not the Government 
intends to opt in. It is clearly the case that any decision to opt in post-adoption would 
depend on the final text agreed.

11.8 We asked the Minister to confirm our understanding that the Government has 
not yet triggered the UK’s Title V opt-in since it considers that both proposals are 
Schengen-building measures and has notified the Council that it does not wish to 
participate in them. She explains that the Government notified the Commission in 

83 See letter of 13 January 2014 from the then Minister for Crime Prevention (Norman Baker) to the Chair of the 
European Scrutiny Committee and his Written Ministerial Statement of the same date (HC Deb, col. 22WS).

http://europeanmemoranda.cabinetoffice.gov.uk/files/2014/03/13857-13_Min_Cor_13_January_2014_Baker-Cash.pdf
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December 2013 of its decision not to opt into the proposals “alongside our decisions 
to opt out based on the Schengen building content”. We do not question the Minister’s 
version of events but note that this is not what was communicated to our predecessors 
or to Parliament. They were told that the Government “has decided to opt out of both 
of the new psychoactive substances proposals under the Schengen Protocol and we 
have informed the EU Council Secretariat of our position”.84 A Written Ministerial 
Statement of 13 January 2014 similarly informed Parliament that the Government had 
decided to “opt out” of the proposals and made no reference to the UK’s Title V opt-
in.   These inconsistencies are deeply disappointing, given that the interaction between 
the UK’s Title V Protocol and the Schengen Protocol has formed an important part of 
our scrutiny of these proposals and may well determine the extent to which the UK is 
bound by them. Our position remains the same as our predecessors:

“We are unlikely to clear the proposals from scrutiny until a satisfactory 
outcome on the legal base has been achieved within the Council and the 
Government is able to tell us which of the UK’s Title V opt-in or Schengen 
opt-out Protocols apply and how this will be reflected in the recitals to the 
draft Regulation and the draft Directive.”85

11.9 We do not expect a further response from the Minister at this stage but ask her 
to provide an update once the Dutch Presidency has concluded its bilateral talks with 
Member States and resumed negotiations. We look forward to receiving a copy of 
any revised text produced by the outgoing or incoming Presidency. Meanwhile, the 
proposals remain under scrutiny and we draw them to the attention of the Home 
Affairs Committee.

Full details of the documents

(a) Proposal for a Regulation on new psychoactive substances: (35324), 13857/13 + ADDs 
1–2, COM(13) 619; (b) Proposal for a Directive amending Framework Decision 2004/757/
JHA of 25 October 2004 laying down minimum provisions on the constituent elements of 
criminal acts and penalties in the field of illicit drug trafficking as regards the definition 
of drug: (35325), 13865/13 + ADDs 1–2, COM(13) 618. 

Background

11.10 Psychoactive substances—often referred to as “legal highs”—affect the central 
nervous system and functioning of the brain, inducing changes in mood, perception and 
behaviour similar to those associated with the consumption of illicit drugs. Whilst their 
composition and effects are often unclear, they can be toxic, addictive, damaging to health 
and carry longer-term social risks, not least because of the involvement of organised crime 
groups in their distribution.

11.11 The Commission considers that the current EU rules on new psychoactive 
substances are inadequate on the grounds that: they are too reactive, following rather than 
anticipating developments in the market; lack the flexibility to respond quickly to changes 
in the chemical composition of new psychoactive substances; and only provide for criminal 

84 See the letter of 13 January 2014 from the then Minister for Crime Prevention (Norman Baker) to the Chair of the 
European Scrutiny Committee.

85 See our Thirty-seventh Report HC 219-xxxv (2014–15), chapter 18 (18 March 2015).

http://data.consilium.europa.eu/doc/document/ST-13857-2013-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-13865-2013-INIT/en/pdf
http://europeanmemoranda.cabinetoffice.gov.uk/files/2014/03/13857-13_Min_Cor_13_January_2014_Baker-Cash.pdf
http://www.publications.parliament.uk/pa/cm201415/cmselect/cmeuleg/219-xxxvi/21921.htm
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sanctions, even though lighter risk management options might be beneficial in some 
cases. The Commission also highlights the risk that divergent national approaches to new 
psychoactive substances may impede their legitimate use (for example, for commercial, 
industrial or scientific research and development purposes) or divert trade in harmful 
substances from one Member State to another, thereby fragmenting the internal market.

11.12 The Commission presented its proposals for a new regulatory framework in September 
2013. The previous Coalition Government argued that the proposed Regulation, like 
the proposed Directive, should cite a Title V (criminal law) legal base on the grounds 
that trade in new psychoactive substances is “overwhelmingly illicit” and that the aim 
and content of the proposal falls within the scope of Article 83(1) of the Treaty on the 
Functioning of the European Union (TFEU) because it concerns an area of “particularly 
serious crime with a cross-border dimension”. It also considered that both measures 
build on the Schengen rulebook and were therefore subject to the UK’s Schengen opt-out 
Protocol. The Government notified the Commission and Council in January 2014 that it 
had decided to opt out of both proposals.

11.13 Our earlier Reports listed at the end of this chapter provide a detailed overview 
of the proposed legislation, the Government’s position, and the twists and turns in the 
negotiations.

11.14 When we last considered the proposals at our meeting on 9 March, we asked the 
Minister to provide a further update on the prospects for reaching an agreement on a Title 
V legal base for some or all elements of the proposed legislation once the Dutch Presidency 
had concluded its bilateral talks with Member States. We noted that the Government was 
pressing the Presidency to continue negotiations on the basis of an alternative text produced 
by the previous Luxembourg Presidency which would incorporate both proposals (the 
Regulation and the Directive) in a single instrument citing a Title V legal base. We asked 
the Minister whether the Government’s negotiating position was intended to put beyond 
doubt that any new EU legislation on new psychoactive substances would not apply to the 
UK or to leave open the possibility of opting in post-adoption if the Government were able 
to secure a satisfactory text. We also asked her to provide a copy of any revised text on 
which the renewed negotiations would be based.

11.15 We noted that information provided to our predecessors suggested that the previous 
Coalition Government had chosen not to rely on the UK’s Title V opt-in Protocol but on 
its Schengen opt-out Protocol. Our understanding is that the Government has not yet 
triggered the UK’s Title V opt-in since it considers both of the Commission proposals 
to be Schengen-building measures and has formally notified the Council that it does 
not wish to participate in them. We asked the Minister to confirm that this remains 
the Government’s position and to indicate whether the alternative text presented by the 
Luxembourg Presidency (which the Government favours) is also a Schengen-building 
measure.

The Minister’s letter of 14 April 2016

11.16 The Minister explains that discussions are “ongoing”, that the Government is 
continuing to work with like-minded partners to achieve a compromise text that meets 
the UK’s priorities, and that no timeline has been agreed for securing a General Approach 
within the Council.
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11.17 On legal base, the Minister notes:

“There is broad consensus that, if agreed, EU wide criminal controls should 
be contained within a Directive with a Justice and Home Affairs legal base. 
However, there is no consensus yet on the form of sanctions needed to restrict 
the supply of new psychoactive substances, and this has prevented agreement 
on an appropriate legal base for this element of the measure. The Government 
maintains its strong position that EU wide criminal controls are appropriate, 
and that all criminal controls should have a Justice and Home Affairs legal 
base.”

11.18 She reiterates the Government’s position that only the introduction of a new 
Commission proposal, or a formal amendment of its existing proposal, would “re-trigger” 
the UK’s Title V opt-in, and adds:

“Based on these criteria, the UK will not get a further opportunity to opt in 
if the Council continues modifying the existing Directive. However, an opt-
in decision would be triggered if a new Directive were proposed, or if the 
Commission amended its existing Regulation to have a Justice and Home 
Affairs legal base.”

11.19 Responding to our questions about the application of the Schengen Protocol, the 
Minister notes:

“A future assessment that the Schengen Protocol does not apply will not affect 
our 2013 decision not to opt in based on the measure’s Justice and Home 
Affairs content.  The Government communicated its intent not to opt in to the 
Commission in December 2013 alongside our decision to opt out based on the 
Schengen building content. If the Schengen acquis building elements of the 
text fall away, as a matter of law it would be open to the UK to seek to opt in 
post-adoption, in accordance with Article 4 of Protocol 21.”

11.20 Turning to the possibility of a post-adoption opt-in, the Minister comments:

“Your Committee asked if the Government intends to indicate its position on 
whether it will opt in post adoption. We do not. Any post adoption opt-in 
decision must be based on the final form of the text.”

11.21 She makes clear that the Government “takes a robust position on defending our 
opt-in”. If the Government is unable to secure a Title V justice and home affairs legal base 
instead of an internal market legal base, she says that no decision on a potential legal 
challenge will be taken until the proposal(s) has been adopted.

11.22 Finally, the Minister indicates that she will seek to share with us a copy of the revised 
text on which renewed negotiations will be based and to continue to update us on the 
progress of negotiations.

Previous Committee Reports

Twenty-fifth Report HC 342-xxiv (2015–16), chapter 9 (9 March 2016); Thirty-seventh 
Report HC 219-xxxv (2014–15), chapter 18 (18 March 2015); Second Report HC 219-ii 

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxiv/34212.htm
http://www.publications.parliament.uk/pa/cm201415/cmselect/cmeuleg/219-xxxvi/21921.htm
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(2014–15), chapter 6 (11 June 2014); First Report HC 219-i (2014–15), chapter 15 (4 June 
2014); Forty-fourth Report HC 83-xxxix (2013–14), chapter 7 (26 March 2014); Thirty-
first Report HC 83-xxviii (2013–14), chapter 7 (22 January 2014); Twenty-sixth Report HC 
83-xxiii (2013–14), chapter 11 (4 December 2013); Nineteenth Report HC 83-xviii (2013–
14), chapter 8 (23 October 2013).

http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/83-xxxix/83xxxix.pdf
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/83-xxviii/8311.htm
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/83-xxiii/8315.htm
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/83-xviii/8313.htm
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12 Managing the refugee crisis: a further 
update

Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; further information requested; 
drawn to the attention of the Home Affairs Committee

Document details Commission Communication: Managing the refugee crisis 
— State of Play of the Implementation of the Priority Actions 
under the European Agenda on Migration

Legal base —

Department Home Office

Document Numbers (37190), 13121/15 + ADDs 1–9, COM(15) 510

Summary and Committee’s conclusions

12.1 In response to the developing refugee and migration crisis in the Mediterranean, the 
Commission published a European Agenda on Migration last May which proposed a series 
of actions to address the immediate humanitarian consequences as well as a range of 
longer-term measures to lay the foundations for a “fair, robust and realistic” EU migration 
policy. This Commission Communication, published last October ahead of a series of 
specially convened meetings of the European Council, invited EU leaders to “make a clear 
and unambiguous commitment to starting a new phase in the EU’s response to the refugee 
crisis: one of swift and determined implementation” and reflected a broader concern that 
implementation was lagging far behind the political commitments made to address the 
crisis.86

12.2 When we last considered the Communication in December, we asked the Immigration 
Minister (James Brokenshire) to provide further information on the following issues:

• The UK’s contribution to the establishment and functioning of “hotspots”—first 
reception centres—in Greece and its response to requests for assistance under the 
EU Civil Protection Mechanism;

• The Government’s view on the value of the Trust Fund for Syria and whether the 
UK expects to channel future UK funding to Syria and neighbouring countries 
through the Fund;

• The Minister’s assessment of the situation in Greece and the prospects for 
reinstating “Dublin transfers” of asylum seekers to Greece (suspended since 2011 
because of systemic deficiencies in Greece’s asylum system); and

• Funding arrangements for the relocation of asylum seekers within the EU, given 
that the UK does not take part in EU relocation measures and, under the terms of 
its Title V (justice and home affairs) opt-in Protocol, is not required to bear any 
financial consequences other than administrative costs.

86 See p.2 of the Communication.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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12.3 Since responding to our questions (the Minister’s letter is dated 20 April), the 
Government has announced additional resources to support the Greek authorities 
which are detailed in the Minister’s Written Ministerial Statement of 21 April.87

12.4 The Minister acknowledges “the continued pressure on asylum services in Greece” 
and the need for Greece to demonstrate that it is meeting its international obligations 
towards asylum applicants. Given the pressures and uncertainties, the Minister is 
understandably reluctant to provide an indicative timeline for the resumption of 
transfers of asylum seekers to Greece under the Dublin rules. We ask him to inform 
of us of any significant developments which make the resumption of transfers more 
likely.

12.5 The Minister welcomes the EU Trust Fund for Syria but does not explain whether 
the Government expects to channel future UK funding for Syria and neighbouring 
countries hosting Syrian refugees through the Fund. Given the potential sums at 
stake—the UK has already contributed over £1.1 billion to tackle the crisis in Syria—
we would like to hear whether the UK intends to contribute to the Fund in future in 
order to “scale up” the total available funding.

12.6 The Minister confirms that EU relocation measures are funded by the Asylum, 
Migration and Integration Fund (AMIF) which includes an allocation of €360 
million (£280.9 million)88 for the period 2014–20 to cover the costs of relocation 
(the redistribution of asylum seekers within the EU) and resettlement (the transfer 
of refugees from a third country to an EU Member State). The Minister previously 
informed us that that the UK cannot seek reimbursement of its contribution to AMIF-
funded relocation activities in which the UK does not participate as the UK “opted 
into the whole of the AMIF” and is under an obligation to pay its dues. He added that 
the UK would, however, explore “administrative” means of obtaining reimbursement.89

12.7 The Minister does not address our concern that the UK’s Title V opt-in Protocol 
appears to create two conflicting legal obligations, the first stemming from the UK’s 
decision to opt into AMIF, the second from the Government’s subsequent decision 
not to participate in EU relocation measures which depend (for their implementation) 
on the prior EU funding instrument. As we explained in our earlier Report, Article 3 
of the UK’s Title V (opt-in) Protocol makes clear that the UK is bound by a measure 
once it has decided to opt in (the AMIF) but Articles 2 and 5 of the same Protocol 
are equally clear that EU measures which the UK has chosen not to opt into (the 
two relocation Decisions adopted last September) shall not in any way “affect the 
competences, rights and obligations” of the UK and the UK “shall bear no financial 
consequences” of such measures other than “administrative costs entailed for the 
institutions, unless all members of the Council, acting unanimously after consulting 
the European Parliament, decide otherwise”. We invite the Minister to address this 
apparent contradiction in the wording of the Protocol. We also ask him to update us 
on any administrative means pursued by the Government to secure a refund covering 
the relocation component of the AMIF.

87 See the Minister’s Written Ministerial Statement of 21 April 2016.
88 €1 = 0.7803.
89 See the Minister’s letter of 11 December 2015 to the Chair of the European Scrutiny Committee.

https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2016-04-21/HCWS687/
http://europeanmemoranda.cabinetoffice.gov.uk/files/2015/12/Mydocument_(38).pdf
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12.8 Pending the Minister’s response, the Communication remains under scrutiny. We 
draw it to the attention of the Home Affairs Committee.

Full details of the documents

Commission Communication: Managing the refugee crisis—State of Play of the 
Implementation of the Priority Actions under the European Agenda on Migration: (37190), 
13121/15 + ADDs 1–9, COM(15) 510.

The Minister’s letter of 20 April 2016

The UK’s contribution to “hotspots” and its response to requests for 
assistance under the EU Civil Protection Mechanism

12.9 The Minister notes that his Explanatory Memoranda on a succession of subsequent 
Commission Communications and reports have provided updates on the UK’s 
contribution. He continues:

“Securing the EU’s external border remains a priority. The UK has provided 
substantial support to Greece and Italy to assist in the establishment and 
running of ‘hotspots’. We routinely review how best to support Greece, Italy 
and the EU agencies in increasing their capacity and capability, using UK 
experience in setting up complex systems quickly and efficiently. However, our 
deployments are dependent on the capacity of the host authorities to absorb our 
support once hotspot centres have been constructed, fitted out and serviced.

“In terms of the latest UK support to Greece, we have offered five national 
experts to assist the European Asylum Support Office (EASO) at hotspots and 
in the Greek Dublin Unit. Two experts are presently deployed at hotspots and 
another is to be deployed to the Greek Dublin Unit imminently. Two further 
experts stand ready following the recent calls from EASO to assist due to the 
situation at the Greek and Macedonian border. Deployment lengths so far 
have ranged from one month to two months. In Italy, the UK will provide five 
secondments to the EASO, up to two months in length and for deployment in 
due course. The length of each deployment will be determined by EASO based 
on operational needs.

“We are maintaining close communication with EASO to identify where 
resource is required and working with them to ensure our resources are 
utilised effectively.  We anticipate that our efforts and support will continue 
for the duration of the missions.”

The Trust Fund for Syria

12.10 We noted that none of the substantial UK funding (“over £1.1 billion”) to tackle 
the crisis in Syria appeared to have been channelled through the EU’s Trust Fund for Syria 
(established in December 2014). The Trust Fund is intended to enable donors to pool their 
financial contributions and improve coordination in responding to a crisis on a regional 

http://data.consilium.europa.eu/doc/document/ST-13121-2015-INIT/en/pdf
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scale (supporting Syrian refugees and their host countries in the region).90 We asked the 
Minister for a clearer indication of the Government’s view on the value of the Trust Fund 
for Syria and whether it expected to channel future UK funding through the Fund. The 
Minister responds: 

“We welcome the EU Trust Fund for Syria’s focus on supporting neighbouring 
countries’ social and economic capacity to deal with the influx of refugees. In 
light of the recent extension to the Western Balkans, we need to ensure that 
the focus remains tightly on the welfare of Syrian refugees in neighbouring 
countries, where needs are greatest.”

The resumption of “Dublin transfers” of asylum seekers to Greece

12.11 We asked the Minister for his assessment of the situation in Greece and for a clear 
indication of the Government’s view on the appropriateness of reinstating Dublin transfers 
in the near future. He notes that the Commission considers the Dublin Regulation to 
be an essential part of a comprehensive solution to strengthen the EU’s external border 
controls and Schengen. He continues:

“The Commission’s proposed timetable for action includes monthly reports 
from Greece on its progress in implementing the actions identified in the 
Recommendations for urgent action (which have a deadline of 12 May), and 
a Commission assessment of the possibility of resuming Dublin transfers to 
Greece, due to be published in June. We await this assessment with interest, 
noting the continued pressure on asylum services in Greece at this time.

“Meanwhile we support calls for Greece to maximise its efforts to ensure: 
adequate personnel are appointed to the Asylum Service and First Reception 
service; an effective return system is put in place; the absorption of EU funds 
is improved; and that reception needs are addressed. Progress has been made 
and, as already noted, we will continue to monitor the situation.

“It is clear, however, that Greece must demonstrate that it is meeting its 
international obligations towards asylum applicants in practical terms in ways 
that address the criticisms detailed in the European Court of Human Rights 
ruling MSS vs Belgium and Greece in order for other Member States to be able 
to resume Dublin returns to Greece. When the criticisms in the MSS ruling no 
longer apply, we will seek to resume Dublin Regulation returns.”

Funding arrangements for the relocation of asylum seekers within the EU

12.12 In our earlier Report, we noted that Government intended to explore 
“administrative” means for obtaining reimbursement for EU relocation activities in 
which the UK does not participate, as it was unable to obtain a refund from the relevant 
EU funding instrument—the Asylum, Migration and Integration Fund—in which the UK 
participates. We asked the Minister to explain in greater detail the basis for this analysis, 
adding:

90 For more details on EU Trust Funds, see the briefing produced for the European Parliament.

http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/572797/EPRS_BRI(2015)572797_EN.pdf
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“Whilst Article 3 of the UK’s Title V (opt-in) Protocol makes clear that the 
UK is bound by a measure once it has decided to opt into it, Articles 2 and 
5 of the same Protocol are equally clear that EU measures which the UK has 
chosen not to opt into shall not in any way ‘affect the competences, rights and 
obligations’ of the UK and the UK ‘shall bear no financial consequences’ of 
such measures other than ‘administrative costs entailed for the institutions, 
unless all members of the Council, acting unanimously after consulting 
the European Parliament, decide otherwise’. It would seem that there are 
two conflicting legal obligations, the first stemming from the UK’s decision 
to opt into the Asylum, Migration and Integration Fund, the second from 
the Government’s subsequent decision not to participate in EU relocation 
measures which depend (for their implementation) on the prior EU funding 
instrument.”

12.13 The Minister responds:

“Whether the UK is reimbursed is determined by the legislative measure that 
underpins a particular proposal and the budgetary arrangements for funding 
that proposal. Each such proposal will need to be analysed on this basis to 
establish whether the UK is entitled to reimbursement in specific instances.”

12.14 We also asked the Minister to explain whether all EU funding for relocation was 
to be channelled through the Asylum, Migration and Integration Fund and to identify 
the relevant provisions of the Fund and/or the relevant Council Decisions establishing 
provisional measures in the area of international protection which authorise its use for 
expenditure on relocation. He explains that the Council Decisions on relocation adopted 
last September each include a provision (Article 10) on financial support for relocation. 
He continues:

“Both Articles refer to the fact that the financial support shall be implemented 
by applying the procedures laid down in Article 18 of Regulation (EU) No. 
516/2014 establishing the Asylum, Migration and Integration Fund (AMIF) 
and that for each person relocated the Member State of relocation shall receive a 
lump sum of €6,000. In the case of the second Council Decision (EU) 2015/1601, 
Article 10(1)(b) also provides that Italy or Greece shall receive a lump sum of at 
least €500. In addition, Article 10(2) of the second Council Decision provides 
that ‘By way of exception from the pre-financing arrangements set out in that 
Regulation, Member States shall, in 2016, be paid a pre-financing amount of 
50% of their total allocation pursuant to this Decision’.”

Previous Committee Reports

Fifteenth Report HC 342-xiv (2015–16), chapter 8 (16 December 2015) and Ninth Report 
HC 342-ix (2015–16), chapter 8 (18 November 2015).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xiv/34211.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-ix/34212.htm
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13 Control of firearms within the 
internal market

Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; further information requested; 
drawn to the attention of the Home Affairs Committee

Document details Proposal for a Directive amending Council Directive 91/477/
EEC on control of the acquisition and possession of weapons

Legal base Article 114 TFEU, ordinary legislative procedure, QMV 

Department Home Office

Document Numbers (37338), 14422/15, COM(15) 750

Summary and Committee’s conclusions

13.1 Recent terrorist events in Europe have generated significant political momentum for 
a strengthening of controls on firearms. The existing rules are contained in the so-called 
“Firearms Directive” which was adopted in 1991 and establishes minimum standards on 
the acquisition, possession, movement and transfer of firearms for civilian use within 
the EU. The Directive is intended to ensure an appropriate balance between the free of 
movement of goods, following the establishment of the internal market in January 1993, 
and a high level of safety. It does so by restricting the circulation of potentially lethal goods. 
The Directive was amended in 2008 to bring within its scope replica or imitation weapons 
which can be converted into functioning firearms. Changes were also introduced to make 
it easier to identify and trace firearms, to strengthen controls on the activities of brokers, 
to require Member States to establish a computerised database of firearms (by the end of 
2014), and to ensure strict controls on distance purchasing of firearms and ammunition. 
The amended Directive requires the Commission to produce a report on the functioning 
of the Directive by the end of July 2015 and, where appropriate, to propose changes.

13.2 These changes are contained in the amending Directive proposed by the Commission 
and are intended to strengthen controls on access to, and trade in, firearms. They follow 
in the wake of terrorist attacks in Paris and Brussels which may have involved the use of 
firearms or components which had not been properly deactivated.

13.3 In his Explanatory Memorandum dated 7 December 2015, the Minister for Policing, 
Crime, Criminal Justice and Victims (Mike Penning) told us that the Government “fully 
supports steps to strengthen firearms legislation and practices across Europe to stop 
criminals and terrorists exploiting weaknesses and deficiencies”, but identified a number 
of concerns with some of the detailed changes proposed by the Commission.

13.4 In his first update, the Minister responds to our request for further information on the 
outcome of the Government’s stakeholder consultation and the areas in which changes to 
domestic law or practice are likely to be required, as well as his assessment of the value and 
impact of any changes. He also addresses our concerns about the lack of data on criminal 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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offences committed with legally owned firearms, converted weapons and reactivated 
firearms in EU Member States and the difficulties of collecting more comprehensive and 
comparable data at EU level.

13.5 We note the Minister’s apology for the delay in providing the information we 
requested last December. This is particularly disappointing, given the Government’s 
“strong support” for agreeing a Council general approach in June, leaving little time 
for further scrutiny. Before we consider whether to grant a scrutiny waiver to enable 
the Government to support a general approach, we expect to receive the following 
information:

• Details of how the concerns identified in the Minister’s Explanatory 
Memorandum, as well as those raised by stakeholders, have been addressed; 
and

• An Impact Assessment Checklist—the requirement to make available a Checklist 
providing an initial assessment of the risks, costs and benefits of proposed EU 
legislation as is set out in Cabinet Office Guidance and in the Government’s 
Better Regulation Framework Manual.91

13.6 Given the complex and technical nature of the proposal, we ask the Minister to 
provide us with a copy of the compromise text on which the general approach is likely 
to be based so that we can consider it before it is put to the Council for agreement. We 
would also welcome an update on developments in the European Parliament.

13.7 We note that the Law Commission published a report in December 2015 which 
said that the current law regulating firearms in the UK was “so complex that even those 
who deal with it every day struggle to understand aspects of it”. The Law Commission 
noted that the law was “difficult to find”, lacked coherence, and contained loopholes 
which criminals were able to exploit. In February, the Government announced that 
it intended to take forward the Law Commission’s recommendations for reform. We 
reiterate our concern that proceeding on the basis of an amending, rather than a 
recast, Directive will replicate many of the problems identified by the Law Commission 
in terms of public understanding of the EU legal framework, accessibility and legal 
certainty. We ask the Minister to balance the Government’s support for rapid progress 
and an early deal in June against the need for a coherent legal framework at EU level 
which fully addresses the deficiencies identified in the Commission’s earlier evaluation 
of the Firearms Directive. We also ask him to explain whether the Law Commission 
report and recommendations have resulted in any modification of the Government’s 
negotiating objectives.

13.8 We remain concerned that the lack of comprehensive and comparable information 
on the commission of criminal offences using civilian firearms makes it difficult to 
assess the proportionality of the measures being proposed by the Commission. We ask 
the Minister to explain what steps are being taken to improve the collection of relevant 
data so that any changes to EU law are underpinned by a solid evidence base.

13.9 Pending further information, the proposed Directive remains under scrutiny. We 
draw it to the attention of the Home Affairs Committee.

91 See para 3.2.13 of Cabinet Office Guidance on Parliamentary scrutiny of EU documents and para 2.4.13 of the 
Government’s Better Regulation Framework Manual, March 2015.

http://europeanmemoranda.cabinetoffice.gov.uk/files/content/parliamentary-scrutiny-departments-1306.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468831/bis-13-1038-Better-regulation-framework-manual.pdf
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Full details of the documents

Proposal for a Directive amending Council Directive 91/477/EEC on control of the 
acquisition and possession of weapons: (37338), 14422/15, COM(15) 750.

Background

13.10 Our Fifteenth Report agreed on 16 December 2015 provides an overview of the 
proposed Directive and the Government’s position.

13.11 We noted that the proposal was complex and technical and suggested that some of the 
complexity could have been reduced if the Commission had proposed a “recast” Directive, 
incorporating in a single legal instrument those elements of the existing Firearms Directive 
which are to remain in force as well as the changes proposed by the Commission. Instead, 
the legal requirements and changes proposed are spread over three separate instruments 
which are difficult to navigate. We considered that the Commission’s piecemeal approach 
was likely to be counter-productive in advancing public understanding of the measures 
taken at EU level to address the terrorist threat and enhance security and asked the 
Minister whether it might be possible, at this late stage, to press for a recast rather than an 
amending Directive.

13.12 We invited the Minister to provide us with a summary of the outcome of the 
Government’s consultation of stakeholders and a copy of its impact assessment on the 
proposed Directive. We also noted that the proposal, as currently drafted, would require 
changes to domestic law and asked the Minister, as negotiations progress, to provide a 
clearer indication of areas in which changes to domestic law or practice would be required 
and his assessment of their value and impact.

13.13 One of the concerns identified in the evaluation of the existing Firearms Directive 
was that some of its key provisions are interpreted differently by Member States, leading to 
differences in its application at national level. We asked the Minister whether the changes 
proposed would, in his view, reduce the scope for differing interpretations and ensure a 
more uniform application of the Directive throughout the EU.

13.14 We expressed concern that the evaluation highlighted the “lack of an information 
base including specific and detailed data on criminal offences committed with legally 
owned firearms, converted weapons and reactivated firearms in EU Member States”. We 
considered this to be a serious omission and asked the Minister whether such data was 
available at national level and what obstacles there were to collecting more comprehensive 
and comparable data on the commission of criminal offences using civilian firearms at 
EU level.

The Minister’s letter of 9 May 2016

13.15 The Minister apologises for the delay in responding to our earlier Report—the 
result of “an oversight”—and says he has reminded officials “of the need for a prompt 
response to all issues raised by your Committee”.

http://data.consilium.europa.eu/doc/document/ST-14422-2015-INIT/en/pdf
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13.16 He explains that the choice of a further amending, rather than a recast, Directive 
was a matter of timing:

“The Commission had always intended to revise the Directive early in 2016 
but following the attacks in Paris on 13 November the timing and focus of the 
review was brought forward due to the paramount need to prevent firearms 
being diverted by criminals and terrorists from licit markets. We have been 
fully supportive of the pace with which the negotiations have progressed and 
strongly support the Presidency’s ambition in securing a General Approach in 
June.”

13.17 The Government has held four consultation events involving a wide range of 
stakeholders:

“The first two were in December, shortly after the proposals were published. 
One event was aimed at law enforcement agencies and other government 
departments. The other event was attended by representatives from the firearms 
and shooting community and included representation from the British Sports 
and Shooting Council, British Association of Shooting and Conservation, Gun 
Trade Association and representatives from antiques, museums and heritage 
organisations and national target and rifle organisations. We repeated these 
events recently at the end of April.  In between these events we have been in 
regular contact with the key groups who have advised on a number of the 
critical issues.”

13.18 The Minister sets out the key issues identified by stakeholders at the December 
meetings:

• concerns that .22 semi-automatic firearms could be prohibited;

• concerns that there could be disproportionate requirements for medical testing 
and duration of licences;

• concerns that the proposals would adversely impact on heritage, collectors and 
museums;

• concerns about the extent of the marking requirements;

• concerns that the Directive appeared to require that all dealers’ and brokers’ 
registers would need to be connected to a central firearms database; and

• concerns about the additional controls proposed for deactivated firearms.

13.19 He says that progress has been made on a number of these issues which are 
favourable to the UK, noting by way of example:

“The text now allows Member States to permit museums to acquire and possess 
all types of weapons and does not set a maximum duration for licences or 
require Member States to conduct medical tests when issuing licences.
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“A key issue for law enforcement was in relation to the controls for acoustic 
expansion weapons and these have been strengthened in the most recent 
proposals.”92

13.20 The Minister explains that the Government’s Impact Assessment is “still in 
development” and offers to share it with us “once the negotiations are finalised”. He 
provides an initial indication of the changes to law and practice which may be required 
(subject to the outcome of negotiations):

• Registration and controls of deactivated weapons;

• Connecting dealers and brokers registers to a central database;

• Requiring brokers to keep a register;

• Requiring the recording of all essential components on a register;

• Requiring records to be kept indefinitely;

• Implementing technical specifications for alarm, signal, acoustic, and salute 
weapons and additional licensing controls; and

• Changing definitions, for example essential components.

13.21 The Government continues to resist the additional controls proposed for 
deactivated weapons and for brokers and has raised concerns about connecting registries 
to a central database, adding:

“This is because we are not convinced that these are necessary or proportionate 
measures that will improve safety and security.”

13.22 The Minister considers that the negotiations have been helpful in establishing 
a common understanding of some definitions, citing as examples “rationalising the 
definitions of ‘parts’ and ‘essential components’ and clarifying what is meant by salute and 
acoustic weapons”. He “remains hopeful that this will bring consistency in the application 
of the Directive across the EU”.

13.23 Turning finally to our concern that the evaluation of the existing Firearms Directive 
highlighted the “lack of an information base including specific and detailed data on 
criminal offences committed with legally owned firearms, converted weapons and 
reactivated firearms in EU Member States”, the Minister comments: 

“The only data we hold on legally owned firearms in criminal offences is for 
homicides. Out of the 518 homicides recorded by the police in England and 
Wales in 2014/15, in 499 offences there was no firearm involved, four were 
with licensed firearms, 13 were with unlicensed firearms and in two cases it 
is not known whether the firearm was licensed or not. Data on the legality 
of the weapons used in other offences involving firearms was previously 
collected by the Home Office. The collection was ceased as providing the data 
was burdensome on the police and delayed the timeliness of data returns. 

92 The Directive defines acoustic weapons as “firearms specifically converted for the sole use of firing blanks for use in 
theatre performances, photographic sessions, movies and television recordings”.
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Furthermore, the data were frequently incomplete as police investigations 
had not been completed by the time data had to be returned, or because the 
weapon was not recovered.

“Information is collected from the police on converted and reactivated weapons 
used to commit criminal offences and published by the Office for National 
Statistics as part of their series of releases on Crime Statistics.93

“We recognise that there needs to be greater sharing of information across 
the EU.  We have been pressing all Member States to share both strategic 
assessments and operational intelligence more widely. We must improve our 
understanding of trafficking routes and methodologies, and the criminal 
networks and the vulnerabilities they exploit. That includes the dark web, the 
fast parcel system and border crossings. We must also understand how specific 
firearms are used and circulated through the use of ballistics intelligence.”

13.24 The Minister says he will provide a further update shortly after the next Council 
Working Group on 19 May.

Previous Committee Reports

Fifteenth Report HC 342-xiv (2015–16), chapter 9 (16 December 2016).

93 The Annex to the Minister’s letter of 9 May includes the latest data.

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xiv/34212.htm
http://europeanmemoranda.cabinetoffice.gov.uk/memorandum/proposal-for-directive-of-the-european-parliament-of-the-council-amending-council-directive-91-477
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14 Managing the Schengen External 
Borders

Committee’s assessment Politically important

Committee’s decision Not cleared from scrutiny; further information awaited; 
drawn to the attention of the Home Affairs Committee

Document details (a) Proposal for a Regulation establishing an Entry/Exit 
System (EES) to register entry and exit data and refusal of 
entry data of third country nationals crossing the external 
borders of the Member States of the European Union and 
determining the conditions for access to the EES for law 
enforcement purposes and amending Regulation 767/2008 
and Regulation 1077/2011; (b) Proposal for a Regulation 
amending Regulation 2016/399 as regards the use of the 
Entry/Exit System

Legal base (a) Articles 77(2)(b) and (d), 87(2)(a) and 88(2)(a) TFEU; (b) 
Article 77(2)(b) TFEU

Department Home Office

Document Numbers (a) (37654), 7675/16 + ADDs 1–6, COM(16) 194;

(b) (37655), 7676/16 + ADDs 1–5, COM(16) 196

Summary and Committee’s conclusions

14.1 In February 2013 the Commission tabled a package of three proposals94 to modernise 
the management of the Schengen area’s external borders. In the light of (a) a “proof of 
concept” exercise involving a technical study and a pilot, and (b) more recent heightened 
pressure on EU security and its external borders, this has now evolved into a package of 
these two proposals. The broader context is set out in a Commission Communication 
Stronger and Smarter Information Systems for Borders and Security upon which we report 
at Chapter 27. This sets out potential improvements to existing data collection systems and 
highlights the need for an Entry-Exit System (EES)—the subject matter of proposal (a).

14.2 Document (a) seeks to establish a Central System for the recording, by the Schengen 
Member States, of the entry and exit of third country nationals (with visas or visa exempt) 
entering the Schengen area for a short stay (maximum 90 days in any period of 180 days); 
and those refused entry for a short stay. Third country nationals who are family members 
of EU citizens, but who do not have a residence card, will also be recorded, but are not 
subject to the short stay rule. The list of information to be recorded is set out below.

14.3 The EES will be developed by the Agency for the operational management of large 
scale information systems in the area of freedom, security and justice (eu-LISA) and will 
comprise:

94 See (34732), 6928/13 + ADDs 1–3: Thirty-eighth Report HC 86-xxxvii (2012–13), chapter 10 (26 March 2013).

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmeuleg/86-xxxvii/8612.htm
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• a Central System; with

• a National Uniform Interface in each Member State enabling connection with that 
Member States’ own border infrastructure;

• a secure communication channel between the EES Central System and the Visa 
Information System (VIS) Central System; and

• a communication infrastructure between the Central System and the National 
Uniform Interfaces.

14.4 The projected cost is £378 million, to which the UK will not contribute.

14.5 This proposal includes consequential provisions dealing with operational aspects of 
the system, data protection and retention, and access to the data—particularly for law 
enforcement purposes.

14.6 Document (b) would make consequential amendments to the Schengen Border Code, 
Regulation 2016/399, particularly to facilitate automated border controls.

14.7 The proposals and accompanying documents do not give a target date for the EES to 
be operational, but Commission’s Impact Assessment Summary envisages a development 
period of three years.

14.8 Neither proposals will apply to the UK as they are Schengen building measures from 
which the UK is excluded. However, as EU citizens UK visitors to the Schengen zone will 
not have to be recorded by the system.

14.9 The Government is, however, considering how the UK law enforcement authorities 
might negotiate access to some of the data, drawing on the precedents of the Eurosur 
Regulation and the VIS Decision.

14.10 We note that the Government recognises these proposals as important measures 
to increase the security of the external Schengen border. We should be grateful for 
an update on their progress, and in particular the Government’s efforts to facilitate 
access by UK law enforcement authorities to the information collected by the proposed 
Schengen Entry/Exit System. We draw these proposals to the attention of the Home 
Affairs Committee, as an effort to improve Schengen Border controls for migration 
and anti-terrorist purposes against which efforts to modernise UK border controls can 
be compared.

Full details of the documents

(a) Proposal for a Regulation establishing an Entry/Exit System (EES) to register entry 
and exit data and refusal of entry data of third country nationals crossing the external 
borders of the Member States of the European Union and determining the conditions 
for access to the EES for law enforcement purposes and amending Regulation 767/2008 
and Regulation 1077/2011: (37654), 7675/16 + ADDs 1–6, COM(16) 194; (b) Proposal for 
a Regulation amending Regulation 2016/399 as regards the use of the Entry/Exit System: 
(37655), 7676/16 + ADDs 1–5, COM(16) 196.

http://data.consilium.europa.eu/doc/document/ST-7675-2016-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-7676-2016-INIT/en/pdf
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Background

14.11 The Explanatory Memorandum of 3 May 2016 provided by the Minister (James 
Brokenshire) helpfully summarises the objective and effect of the proposal to establish the 
EES, document (a), as follows:

“It is considered necessary to address border check delays and improve quality 
of border checks for third country nationals, ensure systematic and reliable 
identification of overstayers and to reinforce internal security and the fight 
against terrorism and serious crime.

“The scope of the new Entry/Exit System includes border crossings by all third 
country nationals visiting the Schengen area for a short stay (maximum 90 
day period in any period of 180 days), both visa-required and visa-exempt 
travellers, or, eventually, on the basis of a touring visa (up to one year). The 
system will electronically collect data and register entry and exit records; this 
will include the collection of biometric data (four fingerprints and a facial 
image). The proposal allows for access by Member States’ law enforcement 
authorities and Europol from the start; the conditions for such access to be 
modelled on similar provisions in EURODAC and VIS. It will also record 
refusals of entry of third country nationals.  There will be a retention period 
for data collected of five years for all purposes. In terms of data protection, 
the proposal contains safeguards for the right to protection of personal data.  
Strict and detailed rules of access to the EES system are proposed, including 
limits to the purpose of access to ensure that any limitation to the protection 
of personal data this causes is proportionate. It also sets out individuals’ rights 
regarding their own data including of access, correction, deletion and redress, 
in particular the right to a judicial remedy and the supervision of processing 
operations by public independent authorities.

“The EES central system will connect to national border infrastructure and 
will complement three other centralised systems – the Schengen Information 
System (SIS) the Visa Information System (VIS) and Eurodac, which contains 
fingerprints of asylum seekers and third country nationals who have crossed 
the external borders ‘irregularly’.

“Family members of EU citizens enjoying the right of free movement or of 
third country nationals who enjoy the same rights of free movement equivalent 
of those of Union citizens and who do not yet have a residence card should be 
registered in the EES but are not subject to the short stay rule, and checks on 
this category shall be carried out in accordance with Directive 2004/38/EC 
(relating to free movement). Such family members in possession of a residence 
card referred to in Directive 2004/38/EC are excluded from the EES.

“The system will collect data and register entry and exit records with a view 
to both facilitating the border crossing of bona fide travellers, and better 
identifying overstayers. The EES will also record refusals of third country 
nationals falling within its scope.”

14.12 It also indicates how the existing Schengen Border Code will be amended by 
document (b):
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• “Article 2—a number of definitions added, defining EES, self service system, e-gate 
and Automated Border Control (ABC) System.

• New Article 6a—covering third country nationals for which data shall be entered 
into the EES.

• Article 8—a number of amendments and additional text regarding border checks 
on persons.

• New Articles 8a, 8b, 8c and 8d—to foresee a harmonised automation of border 
checks for different categories of travellers.

• New Article 8e—covering national facilitation programmes.

• Article 9—the existing text relating to the relaxation of border checks is adapted to 
the establishment of the EES. The registration in the EES shall be carried out even 
in situations of relaxed border checks.

• Article 10—amended to account for separate lanes and information on signs 
relating to the introduction of ABC systems, self service systems and e-gates.

• Article 11—amended to reflect the fact that stamping the travel documents of 
third country nationals on entry and exit will no longer take place (replaced by 
electronic recording)

• Article 12—also amended to reflect that stamping will be replaced by an electronic 
record in the EES.

• Article 12a—covers a transitional period of six months after the EES has become 
operational.

• Article 14—a new subparagraph allows for refusal of entry data to be registered on 
the EES.

• Changes to the Annex are also set out to allow for the establishment of the EES.”

14.13 The Explanatory Memorandum also sets out the policy implications for the UK as 
follows:

“This proposal builds on provisions of the Schengen acquis in which the UK 
does not participate; we will not therefore be bound by the new Regulation.

“The UK recognises this proposal as an important measure to increase the 
security of the external Schengen border and is committed to supporting 
European partners in ensuring its effective management, not just in combating 
illegal migration and cross-border crime, but also as part of the EU-wide 
counter-terrorism effort.

“UK nationals will not have to provide fingerprints as the proposal applies to 
third country nationals only.

“Since the entry-exit system can be accessed for law enforcement purposes the 
Government will consider how we might negotiate access to some of the data in 
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certain circumstances. One option would be to press for a similar provision to 
that in the Eurosur Regulation (regarding the EU’s border surveillance system, 
which has been developed on the provisions of the Schengen agreement in 
which the UK does not participate but makes provision for the UK to form 
limited multilateral agreements with Member States to cooperate and exchange 
information). We will also consider whether a Recital similar to recital 15 of 
Council Decision 2008/633/JHA establishing the Visa Information System 
(VIS) might be appropriate. That would confirm that Member States can share 
with the UK information that is held in the EES, in accordance with other EU 
legislation governing the exchange of information between law enforcement 
authorities in the EU (specifically Council Framework Decision 2006/960/
JHA, also known as the ‘Swedish Framework Decision’).”

Previous Committee Reports

None, in relation to the 2011 Smart borders communication: Forty-eighth Report HC 
428-xliii (2011–12), chapter 10, (7 December 2011); Fifty-third Report HC 428-xlviii (2011–
12), chapter 25, (25 January 2012); and in relation to the 2013 proposals for managing the 
external Schengen borders: Thirty-eighth Report HC 86-xxxvii, chapter 10, (26 March 
2013).

http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-xliii/42812.htm
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-xlviii/42827.htm
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmeuleg/86-xxxvii/8612.htm


113 Third Report of Session 2016–17 

15 Accelerating the Digital 
Transformation of Government

Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny; further information requested; 
drawn to the attention of the Business, Innovation and 
Skills Committee, Public Administration Committee and 
Treasury Committee

Document details Commission Communication: eGovernment Action Plan 
2016-2020 Accelerating the Digital Transformation of 
Government

Legal base —

Department Cabinet Office

Document Numbers (37686), 8097/16 + ADDs 1–2, COM(16) 179

Summary and Committee’s conclusions

15.1 In the words of the Commission: “eGovernment uses digital tools and systems to 
provide better public services to citizens and businesses”.95

15.2 This Communication sets out the Commission eGovernment Action plan for 2016-
2020, its vision being:

“By 2020, public administrations and public institutions in the European Union 
should be open, efficient and inclusive, providing borderless, personalised, 
user-friendly, end-to-end digital public services to all citizens and businesses 
in the EU. Innovative approaches are used to design and deliver better 
services in line with the needs and demands of citizens and businesses. Public 
administrations use the opportunities offered by the new digital environment 
to facilitate their interactions with stakeholders and with each other.”

15.3 Its aim is to advance the modernisation of public administrations across the 
European Union, supporting coordination and collaboration between Member States and 
the Commission and lead to joint actions on eGovernment.

15.4 The Minister for the Cabinet Office and Paymaster General (Matthew Hancock) 
explains that:

• the Action Plan has three policy priorities which serve as headings for 20 actions, all 
of which are assigned to the Commission:

• Modernise public administration with ICT, using key digital enablers;

• Enabling cross-border mobility with interoperable digital public services; and

95 See Digital Single Market: Public Services for full information.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
https://ec.europa.eu/digital-single-market/en/public-services-egovernment
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• Facilitating digital interaction between administrations and citizens/businesses 
for high-quality public services.

• Initiatives launched under the Action Plan will observe the following principles:

• Digital by Default: services delivered digitally as the first option whilst maintaining 
alternative options for those unable to connect digitally.

• Once Only: that a citizen or business need only provide the same information to 
a public administration once, the administration committing to reuse that data 
(with permission) for multiple applications.

• Inclusiveness and accessibility: services will cater for those with disabilities.

• Openness and Transparency: allowing users to monitor and correct the use of 
their data.

• Cross-border by default and Interoperability by default: eliminating fragmentation 
and designing with interoperability in mind.

• Trustworthiness and Security: going beyond mere compliance (see “Background” 
for further details).

15.5 The Minister says eGovernment provides simpler, faster and cheaper interface 
options between governments, businesses and citizens; improves public services and 
public sector efficiency; reduces costs to business; and has even greater potential in 
reducing costs and regulatory burden for cross-border commerce.  The UK has been at 
the forefront of developing eGovernment through the Government Digital Service and 
its counterparts in the devolved administrations; is seen as a leader both within the EU 
and globally; and is “ahead of the curve in most areas”: thus, this eGovernment Action 
Plan sees the Commission facilitating and aiding other Member States reach the UK level 
of best practice. It is vital, he says, that the UK “continues to participate actively in the 
eGovernment working group so as to ensure our work on instilling the principles of user 
need is not lost”.

15.6 The Minister notes that the only proposal that may lead to legislation is action 12, 
concerning extension of the Single Electronic Mechanism for registration and payment of 
VAT. Whilst broadly supportive of such simplification measures, the Minister says:

“any firm proposals that emerge will need careful examination to ensure 
they strike the right balance between helping in the fight against fraud and 
minimising the administrative burden for business, whilst protecting national 
competence.”

15.7 The Government has engaged with all interested parties in this field, and will 
continue to do so.  The Communication has no expenditure implications for the UK, as it 
has already achieved many of the goals that the Commission is attempting to facilitate; the 
UK will sit on the Steering Board that will take the Action Plan forward; and it has been 
invited to participate in an Estonia-led consortium bidding for the Large Scale Pilot of the 
“Once Only Principle” (which has been assigned €8 million of Horizon 2020 funds as part 
of the 2014–2020 Multiannual Financial Framework).
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15.8 Sometime later this year, the Commission will present its legislative proposal for 
extension of the Single Electronic Mechanism, where (the Minister says) officials from 
HM Treasury and HMRC will lead the UK’s response and negotiations.  We should 
be grateful for sight of the Council Conclusions that the Minister anticipates being 
adopted at the 26–27 May Telecoms Council. We would also like the Government to 
update us on the prospects for UK participation in the “Once Only Principle” pilot 
project and on UK’s participation in the e-Government working group.

15.9 In the meantime, we clear this Commission Communication.

Full details of the documents

Commission Communication: eGovernment Action Plan 2016–2020 Accelerating the 
Digital Transformation of Government: (37686), 8097/16 + ADDs 1–2, COM(16) 179.

Background

15.10 The background, i.e., the 2010–15 eGovernment Action Plan, is discussed in our 
predecessors’ Reports cited at the end of this chapter.96

15.11 In his Explanatory Memorandum of 6 May 2016, the Minister (Matthew Hancock) 
describes the Commission eGovernment Action Plan as:

“a political instrument that serves to advance the modernisation of public 
administrations across the European Union, supporting coordination and 
collaboration between Member States and the Commission and lead to joint 
actions on eGovernment.” 

15.12 The Minister notes that the Commission:

“recognises the need for subsidiarity, confirming that the choice of systems and 
technologies, of distributed or centralised designs should be entirely according 
to choice and needs of public administrations and their users, although with a 
need to fully respect agreed interoperability requirements.”

15.13 The Minister helpfully describes and analyses the 20 actions, under each of the 
three policy priorities, as follows:

Modernise public administration with ICT, using key digital enablers

“These actions focus on equipping public bodies with the necessary tools to be digital by 
default.

Actions Target date

1. Support the transition of Member States towards full e-procurement 
and use of contract registers.

2019

2. Accelerate the take-up of eIDAS services, including eID and eSigna-
ture.

2016

96  See (32377) 18135/10 + ADD 1, COM(10) 743, Commission Communication: The European eGovernment Action Plan 
2011-2015, Harnessing ICT to promote smart, sustainable & innovative Government: Twenty-Sixth Report HC 428-
xxiv (2010–11), chapter 6 (27 April 2011) and Sixteenth Report HC 428-xiv (2010–11), chapter 4 (26 January 2011).

http://data.consilium.europa.eu/doc/document/ST-8097-2016-INIT/en/pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-xxiv/42808.htm
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-xxiv/42808.htm
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“These actions will aid Member States in transforming their citizen interface to one which 
is Digital by default. The UK is not in need of this assistance as it is a leader in Europe and 
the world, however, many Member States lag behind and this assistance will be of use to 
them.”

3. Ensure the long-term sustainability of cross-border digital services infra-
structure.

2018

“EU funding through the Connecting Europe Facility (CEF) is only assured to 2020, the 
end of the current Multiannual Financial Framework (MFF). The Commission will plan 
its continued financial support through the ordinary budgetary cycles.

4. Present a revised version of the European Interoperability Framework 
(EIF) and support its take-up by national administrations.

2016–19

5. Coordinate the development of a prototype for a European Catalogue of 
ICT standards for public procurement.

2017

6. The Commission will use the common building blocks such as the CEF 
Digital Service Infrastructures (DSIs) and follow the EIF. It will gradually 
introduce the ‘digital by default’ and ‘once-only’ principles, eInvoicing and 
eProcurement and assess the implication of a possible implementation of 
the ‘no legacy’ principle.

2016–19

“Announced in the Digital Single Market (DSM) Strategy a revised EIF framework is 
forthcoming to take account of technological developments. The UK will adopt a position 
on the proposal when it is announced and Council Conclusions on the eGovernment 
Action Plan will not restrict or hinder the UK’s ability to formulate a policy position. A 
European Catalogue of ICT standards for Public Procurement will be developed with 
Member States to insure interoperability and to deepen the single market, facilitating 
cross-border submissions for calls to tender. Use of DSIs ensures continuity and coherence, 
preserving interoperability. 

Enabling cross-border mobility with interoperable digital public services

“These actions focus on the creation of business friendly cross-border public administrations 
and help the mobility of citizens.

Actions

The Commission will:

Target 
date

7. Submit a proposal for a Single Digital Gateway. 2017

8. Make the European e-Justice Portal a one-stop shop for information on 
European justice issues.

2016

9. Set up in cooperation with the Member States, the mandatory intercon-
nection of all Member States’ business registers.

2017

10. Further develop the electronic interconnection of insolvency registers. 2019

11. Present an initiative to facilitate the use of digital solutions throughout a 
company’s lifecycle.

2017

12. Present a legislative proposal to extend the Single Electronic Mechanism 
for registration and payment of VAT.

2016

13. Launch a pilot on the Once Only Principle for business. 2016
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14. Establish a single window for reporting purposes in maritime transport 
and digitalise transport e-documents.

2018

15. Complete the setup of the Electronic Exchange of Social Security Informa-
tion (EESSI).

2019

16. Further develop the EURES European Job Mobility portal. 2017

17. Support Member States in the development of cross-border eHealth ser-
vices.

2016–18

“Actions 7 and 8 will see a revamp of the way the Commission enables citizens to access 
information, using a single digital gateway, based on the same principles as GOV.UK. The 
e-Justice portal will make accessing information about the Court of Justice of the European 
Union easier and will allow for Member States’ judiciaries to better communicate with 
each other, if Member States chose to join up to the optional interface. Action 9 is already 
underway and Action 10 builds on Regulation 2015/848, which obliges Member States 
to set up their own domestic insolvency electronic registers: interconnection of these 
registers will enhance confidence in the Single Market through transparency and up-to-
date information on companies and reduce burdens on companies. Interconnection of 
these registers, like those of business registers will reduce administrative costs to both 
businesses and the public sector.

“For Action 11 the Commission will consider within an initiative as outlined in the 
Single Market Strategy further ways to facilitate the use of digital solutions throughout a 
company’s lifecycle, in particular in relation to the online registration procedures and to 
the electronic filing of company documents and information in business registers, also in 
a cross-border context. Action 12, if the legislative proposal is sound and well structured, 
will further reduce administrative burden on businesses working across borders. Action 
14 will minimise red tape faced by the maritime industry and the Large Scale Pilot of 
Action 13 is an opportunity to test some, all or a combination of these initiatives.

 Actions 13, 14 and 15 will make it easier for workers to move freely within the EU. The 
purpose of EESSI in Action 13 is to to enable the electronic exchange of personal social 
security information in the EU among Member States’ competent administrations, 
assuring compliance with Social Security laws and rules as citizens move across borders. 
EURES is a cooperation network designed to facilitate the free movement of workers 
within the EU 28 countries plus Switzerland, Iceland, Liechtenstein and Norway. The 
developments of the job portal in Action 14 will facilitate the mobility of job seekers in the 
EU. Action 15 will facilitate the cross-border exchange of e-prescriptions.

Facilitating digital interaction between administrations and citizens/
businesses for high-quality public services 

“These actions focus on the Commission transforming its own websites and online content 
to become more user-centred.

18. Assess the possibility of applying the once-only principle for citizens in 
a cross-border context.

2019

19. Accelerate the deployment and take-up of the INSPIRE Directive data 
infrastructure.

2016–20

20. Transform its websites to support increasing engagement and partici-
pation of citizens and businesses in EU programmes and policy making.

2018
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“The assessment of the Once Only Principle in Action 18 will be made after the Large 
Scale Pilot demonstrating this Principle. Action 19 will promote the development of end-
user applications, including specific EU-level applications, so as to harvest from citizens 
and business more efficiently the data provided through Spatial Data (INSPIRE) for EU-
level policy making and implementation. Finally Action 20 will see a more accessible, 
more useful online presence for the European Institutions.

The previous Action Plan

15.14 The accompanying Staff Working Document (and Executive Summary; ADDs 
1 and 2) evaluate the previous eGovernment Strategy (2011-2015) in terms of value for 
money, added value at EU level, fitness for purpose and coherence.

15.15 The Minister says:

“The evaluation concludes that the eGovernment Action Plan met most of its 
objectives, falling short only on the target of having 50% of citizens utilizing 
eGovernment, with only 46% by 2015. Businesses, however, overshot the target 
of 80% within the first year of the Action Plan. Overall the Commission was 
satisfied the Action Plan delivered value for money, although this could only 
be assessed indirectly as there was no committed budget. The Action Plan 
maintained coherence with wider Digital policies of the Commission and 
found no misalignment with Member States’ digital policies. There was a 
clear added value of work at EU level avoiding fragmentation of eGovernment 
services and assuring interoperability.”

Interest of the Devolved Administrations

15.16 The Minister says that Scottish, Welsh and Northern Ireland Ministers have an 
interest and the devolved administrations have been consulted in the preparation of his 
Explanatory Memorandum.  He continues thus:

“In particular Scottish Government supports the principles of the European 
e-Government Action Plan in relation to open, flexible, collaborative and 
seamless e-Government services. The development of a digital ecosystem with 
organisations across the Scottish public sector is injecting pace and enhancing 
the process of digitising government. Digital technology offers an opportunity 
for the public sector to rethink how it delivers services based on sharing and 
reusing common digital solutions throughout the public sector. The digital 
ecosystem model will move public sector organisations away from working 
in traditional siloes to sharing common business capabilities by working 
horizontally to standardise and simplify service delivery to citizens.  Improved 
service delivery will be enabled through access to open registers and common 
infrastructure commodities. A national digital transformation strategy for 
the Scottish public sector is supported by priority programmes to successfully 
implement the digital ecosystem.  Programmes will put users at the heart of 
the development and delivery of digital information and services, hasten the 
development of online transactional services, introduce and secure the use of 
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common operational platforms, increase the use of the cloud for commodity 
service components and realise significant customer service improvements 
and/or operational efficiencies.

“The key benefit of the digital ecosystem is that it provides a common set of 
service capabilities that, rather than delivering a single front-line service, can 
be drawn upon by multiple organisations delivering a range of individual 
services.  These capabilities will be identified and built once and then reused 
to achieve savings and efficiencies for multiple organisations. For citizens, the 
presence of reliable informational content on mygov.scot and the proliferation 
of standardised digital components will support a consistent, high quality 
experience and allow learning gained in the use of one service to be transferred 
to the use of another service.”

Subsidiarity

15.17 The Minister says that:

“It is appropriate for action at EU level in addition to Member State level to 
facilitate the sharing of best practices, and to prevent siloed development of 
e-services which could lead to problems in cross-border compatibility and 
prevent interoperability.”

The Government’s view

15.18 The Minister says that eGovernment:

• provides simpler, faster and cheaper interface options between governments, businesses 
and citizens, delivering improved quality public services and increases internal public 
sector efficiency;

• reduces costs to business by making interactions with public administrations faster 
and efficient, more convenient and transparent; 

• has even greater potential in reducing costs and regulatory burden for cross-border 
commerce in terms of services and freight; and

• individual citizens will also benefit from these actions whether attempting to move 
from one jurisdiction to another within the EU permanently or on holiday or travelling 
for business.

15.19 The Minister says that the UK:

“has been at the forefront of developing eGovernment through the Government 
Digital Service and its counterparts in the devolved administrations and is 
seen as a leader in the field, both within the EU and globally. Indeed, the UK 
is ahead of the curve in most areas and this eGovernment Action Plan sees 
the Commission facilitating and aiding other Member States reach the UK 
level of best practice. It is vital that the UK continues to participate actively 
in the eGovernment working group so as to ensure our work on instilling the 
principles of user need is not lost.”

https://www.mygov.scot/
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15.20 The Minister notes that:

“The sole action which may lead to legislation is action 12, concerning 
extension of the Single Electronic Mechanism for registration and payment 
of VAT. Whilst the UK is broadly supportive of simplification measures such 
as the Single Electronic Mechanism, any firm proposals that emerge will need 
careful examination to ensure they strike the right balance between helping in 
the fight against fraud and minimising the administrative burden for business, 
whilst protecting national competence.”

15.21 The Minister goes on to say:

“The government will consult interested parties affected by the proposed 
Commission Actions at the appropriate time. The primary affected parties of 
this Action Plan are governments themselves. The Government Digital Service 
holds monthly or bi-monthly meetings of government digital and technology 
leaders to coordinate the transformation of the UK’s eGovernment.”

15.22 With regard to an Impact Assessment, the Minister says:

“The Strategy is not a legislative proposal, nevertheless has legislative 
recommendations. An Impact Assessment of these recommendations will be 
produced when these legislative proposals are forthcoming.”

15.23  On the Financial Implications, the Minister says: 

“The Communication does not require further expenditure at EU level. It 
references a Large Scale Pilot of the Once Only Principle, which has been 
assigned €8m of Horizon 2020 funds as part of the 2014-2020 Multiannual 
Financial Framework. The previous Action Plan similarly did not have an 
assigned budget but was assessed (indirectly) as having been value for money, 
the funding it attracted through EU funding streams such as Horizon 2020 
not having been an opportunity loss.

“No Actions, mandatory or otherwise, have been assigned to Member States so 
there is no cost to the UK. The UK has already achieved many of the goals that 
the Commission is attempting to facilitate.”

15.24 Finally, looking ahead, the Minister says:

“The Commission formally launched this communication on the 18th April 
2016. We are expecting council conclusions at the Competitiveness Council 
on 26-27 May to welcome this communication. The Commission will begin 
actively pursuing these actions throughout 2016 and 2017. The closing date 
for consortium bids for the Once Only Principle Large Scale Pilot is 24 May 
2016. The UK has been invited to participate in the only consortium known to 
be entering a bid, led by Estonia. A decision on participation will be made in 
early May. The Commission will present its legislative proposal for extension 
of the Single Electronic Mechanism in mid-late 2016. Officials from HMT and 
HMRC will lead the UK’s response and negotiations on the proposal.”
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Previous Committee Reports

None, but see (32377), 18135/10 + ADD 1, COM(10) 743, Commission Communication: 
The European eGovernment Action Plan 2011-2015, Harnessing ICT to promote smart, 
sustainable & innovative Government: Twenty-Sixth Report HC 428-xxiv (2010–11), 
chapter 6 (27 April 2011) and Sixteenth Report HC 428-xiv (2010–11), chapter 4 (26 
January 2011).

http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-xxiv/42808.htm
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-xxiv/42808.htm
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16 European Cloud Initiative
Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny

Document details Commission Communication — European Cloud Initiative: 
Building a competitive data and knowledge economy in 
Europe

Legal base —

Department Business, Innovation and Skills

Document Numbers (37687), 8099/16 + ADDs 1–2, COM(16) 178

Summary and Committee’s conclusions

16.1 In recognition of the ever-increasing importance of digital technologies in all sectors 
of the economy, the Commission produced last year a Communication97 setting out a 
strategy for achieving a Digital Single Market. It has now brought forward, as part of a 
linked package of measures, this further Communication dealing more specifically with 
the European Cloud Initiative, aimed at developing the European digital infrastructure 
needed to drive Open Science.

16.2 The Communication highlights the importance of data in all areas of modern research, 
and of an infrastructure which provides a trusted, open environment for storing, sharing 
and re-using data produced, and it identifies reasons why Europe is not yet fully tapping 
into the potential in this area. It then proposes two ways in which these barriers might 
be addressed—first, by the development of a European Open Science Cloud (EOSC), 
providing a trusted, open environment for the research community, and secondly by a 
European Data Infrastructure (EDI), which would underpin the EOSC by providing a 
computing infrastructure comprising super-computing capacity, fast connectivity and 
high-capacity data management. The Communication also addresses issues arising from 
unlocking the full potential of quantum technologies,98 and more generally from the 
widening of access.

16.3 The Government has broadly welcomed this initiative, drawing attention to the 
work currently being conducted by the UK in this area, and adding that it will work with 
the Commission and other Member States to develop the proposals, paying particular 
attention to the financial implications and to privacy and data security issues.

16.4 As we have noted, this Communication addresses one of the areas covered by the 
one which the Commission produced last year on the Digital Single Market. It has been 
broadly welcomed by the Government, and, although there are a number of individual 
areas which will need to be addressed as and when they arise, we do not think that 
the document as a whole—which is due to be considered by the Council later this 
week—raises any issues which require it to be held under scrutiny. We are therefore 

97 (36836), 8672/15: see Fifth Report HC 342-v (2015–16), chapter 4 (14 October 2015).
98 Described by the Commission as “understanding and applying physical laws of the microscopic realm”.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-v/34208.htm
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clearing it. We drew the document to the attention of the Business, Innovation and 
Skills Committee, in view both of its scrutiny of BIS’s role in research and its current 
inquiry into the digital economy.

Full details of the documents

Commission Communication — European Cloud Initiative: Building a competitive data 
and knowledge economy in Europe: (37687), 8099/16 + ADDs 1–2, COM(16) 178.

Background

16.5 In recognition of the ever-increasing importance of digital technologies in all 
sectors of the economy, the Commission produced last year a Communication setting 
out a strategy for achieving a Digital Single Market. It has now brought forward, as part 
of a linked package of measures, this further Communication—which is accompanied 
by two Staff Working Documents (one on High Performance Computing and the other 
on Quantum Technologies)—setting out a strategy for developing the European digital 
infrastructure needed to drive Open Science.

The current document

16.6 The Communication highlights the importance of data in all areas of modern 
research, and of an infrastructure which provides a trusted, open environment for storing, 
sharing and re-using data produced. However, it identifies five reasons why Europe is not 
yet fully tapping into the potential of data:

• The data from publicly funded research is not always open, and there is a lack of 
clear structures which provide incentives and reward data sharing;

• a lack of interoperability for the sharing of data which is large and complex, in 
varied formats and requiring complex software, with deep-rooted walls between 
disciplines;

• fragmentation between data infrastructures, which are split by scientific and 
economic domains, countries and governance models, and different access policies;

• a surging demand for high performance computing (HPC) infrastructure on a 
scale which no single Member State has the financial resources to develop in a 
competitive timeframe; and

• the ability to reuse data, employing advance analysis techniques in a dependable 
environment which ensures adequate protection of personal data having regard to 
EU data protection rules.

16.7 The Communication proposes two ways in which these barriers might be addressed. 
First, by the development of a European Open Science Cloud (EOSC), providing a trusted, 
open environment for the research community offering free at the point of use, open and 
seamless services for the storage, management, analysis and re-use of research data, across 
borders and scientific disciplines. It says that, in order to develop the facility, it will be 
necessary to make all scientific data produced by the Horizon 2020 programme open by 

http://data.consilium.europa.eu/doc/document/ST-8099-2016-INIT/en/pdf
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default; to raise awareness, and change the incentive structures for academics, industry 
and public services to share their data; to develop a specification for interoperability 
and data sharing across disciplines and infrastructures; to create a fit-for-purpose pan-
European governance structure to bring together scientific data infrastructures and 
overcome fragmentation; to develop cloud-based services for Open Science, supported by 
the necessary data infrastructure; and to enlarge the scientific user base to researchers and 
innovators from all disciplines.

16.8 Secondly, there would also be a European Data Infrastructure (EDI), which 
would provide a computing infrastructure comprising super-computing capacity, fast 
connectivity and high-capacity data management. This would underpin the EOSC with 
data infrastructures which store and manage data; high-bandwidth networks which 
transport data; and ever more powerful computers which can be used to process the data. 
In addition, the Commission says that the EDI will enable the EU to rank among the 
world’s top supercomputing powers by realising exascale supercomputers around 2022 
which are based on EU technology, the EU aim being that these should rank in the first 
three of the world (and that at least two sources of this technology should be available). 
The Commission also suggests that the EDI should build on existing infrastructure and 
initiatives,99 as well as developing the capability for new technology such as low power 
HPC chips; offering supercomputing as a service by integrating supercomputers of top 
range capabilities with mid-range national computing centres and pan-European data 
and software infrastructure; and providing seamless, high-speed, reliable and secure 
connectivity to make HPC accessible across the EU by upgrading national and trans-
European networks.

16.9 The Communication also proposes a long-term and large-scale flagship initiative 
to unlock the full potential of quantum technologies, accelerate their development, and 
bring commercial products to public and private users: and it proposes that the user base 
of the European Cloud Initiative should be progressively widened by making public data 
accessible for use by scientists, policy makers and business, including innovative SMEs 
and industry. Finally, it identifies the need for the Initiative to meet high quality standards 
of reliability and security in order to ensure protection of personal data and intellectual 
property, adding that appropriate standards will be designed at EU level to guarantee 
security, data portability, and interoperability in compliance with legal requirements.

The Government’s view

16.10 In his Explanatory Memorandum of 6 May 2016, the Minister of State for 
Universities and Science (Joseph Johnson) first comments on the European Open Science 
Cloud, where he says that the UK:

• will work with the Commission and global policy and research partners to foster 
cooperation and create a level playing field in scientific data sharing and data-
driven science not only across Europe but globally, pointing out that this aligns 

99 Such as the Pan-European High Performance Computing infrastructure and services (PRACE), the trans-European 
high speed network (GÉANT), the contractual Public-Private Partnership on HPC, the Electronic Components and 
Systems for European Leadership (ECSEL) Joint Undertaking, and the recent Important Project of Common European 
Interest (IPCEI) on HPC and Big Data enabled Applications by Luxembourg, France, Italy and Spain.



125 Third Report of Session 2016–17 

with UK Leadership shown through a G8 Science Ministers Statement issued 
following a meeting in London in June 2013 and the UK Research Councils’ 
Common Principles on Data Policy issued in 2011;100

• welcomes the opportunity provided by the revision of the state-aids framework for 
research and development and innovation enabling Member States to undertake 
Important Projects of Common European Interest, adding that officials will follow 
the development of these in HPC and formulate advice on UK participation when 
the plan is more developed;

• will participate in the Horizon 2020 Work Programmes to integrate and consolidate 
e-infrastructure platforms, to federate existing research infrastructures and 
scientific clouds, and to support the development of cloud-based services for Open 
Science: in particular, the UK will play a leading role in the response to a current 
research pilot project call in Horizon 2020, and will participate strongly in the 
development of services for the EDI in future calls;

• supports the Commission’s decision to  make open research data the default 
option for new Horizon 2020 projects, whilst allowing consortia and consortium 
members to opt out, both before and after a grant agreement is signed, noting that 
the Research Council UK’s Common Principles on Data already state that publicly 
funded research data are a public good, produced in the public interest, which 
should be made openly available with as few restrictions as possible in a timely and 
responsible manner;

• supports the Commission’s intention to encourage scientific data sharing and 
the creation of incentive schemes, rewards systems and education and training 
programmes for researchers and businesses to share data, adding that the continuing 
cross Research Council theme on Data for Discovery is focusing on policy to effect 
the culture change needed in the research data value chain to position the UK at 
the forefront of the big data revolution;

• will work with the Commission to connect the priority European research 
infrastructures to the EOSC, in particular through its strong involvement in 
the European Strategy Forum on Research Infrastructures and the Europe’s 
Intergovernmental Research Organisations forum on Research Infrastructures; 
and

• has researchers active in global initiatives who are developing technology 
for scientific data interoperability, including ‘meta-data’, specifications and 
certification: in particular, the UK has participated strongly in the Research Data 
Alliance and the Belmont Forum which are quoted in the Communication as 
examples of bodies developing these standards.

16.11 As regards the other aspects of the Communication, the Minister says that, in the 
case of the European Data Infrastructure, the UK acknowledges that Europe would benefit 
from deployment of a large scale European HPC, data and network infrastructure as 
long as the governance and funding frameworks take sufficient consideration of existing 
initiatives and their sustainability and of a global level playing field, and that it has 

100 RCUK Common Principles on Data Policy.

http://www.rcuk.ac.uk/research/datapolicy/
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always maintained a significant presence in HPC (through, for example, the UK National 
Supercomputing Service, and the collaborative research, innovation and development 
services provided by the Hartree Centre).

16.12 In the case of quantum technologies, he says that the UK welcomes the Commission’s 
effort to build European capacity in turning developments in quantum science into a 
new industry and wealth creation, and has already begun this with its own £270 million 
national quantum technologies programme, with the coordinated government, academic 
and business activities having raised the UK’s international reputation in this field. It is also 
leading internationally on the development of standards for quantum technologies, with 
UK researchers and business playing a prominent role in facilitating the interoperability 
of different equipment within networks, providing assurance of security and promoting 
component supply chains, all of which are important for the commercialisation of the 
technology.

16.13 He notes that the Commission intends to fund actions to develop a quantum 
technologies flagship scale initiative, and says that the UK would stand to benefit from 
the greater European coordination of quantum science and innovation programmes this 
entails. He adds that the UK has worked closely with other EU stakeholders to develop 
the case for coordinated EU level action on quantum technologies, and will continue to 
do so with the Commission and Member States to ensure that any future activity is set up 
in an open and consultative way, delivers value for money, has appropriate governance, 
and a funding structure on which all Member States can agree. However, he cautions that 
the timescales proposed for the launch of the initiative in 2018 should not pre-empt the 
outcome of the next EU Multi-Annual Financial Framework.

16.14 As regards issues arising from the widening of access, the Minister notes that, in the 
UK, the E-infrastructure Leadership Council (ELC) is tasked with ensuring that industry 
can access and benefit from UK e-infrastructure and Big Data (including access to both 
HPC and Cloud resources and research data), and that it therefore supports the proposed 
partnership between industry and the public sector. However, whilst it sees value in 
widening the user base of the ECI for research purposes, he says there would be concerns 
if this extended into general cloud services such as Government as a Service. In particular, 
he notes that there is a well-established global cloud market, and that there is a risk that the 
ECI would be extended first to offer government services to the public, then be broadened 
out into a public-private offering competing directly with the commercial sector. The UK 
will therefore work to ensure that future activity to broaden the user base of the ECI does 
not duplicate or crowd out private sector provision of cloud computing services.

16.15 In addition, the Minister says that:

• whilst the ELC will work with industry and Member States to promote the use 
of appropriate certifications and standards and the public procurement of cloud 
services, the development of certification schemes at European level could 
duplicate work being undertaken at the international level, as well as hindering 
openness, competition and growth: The Government will therefore monitor the 
Commission’s activity in this area; and

• there is long-standing expertise and experience in the UK of enabling access to 
sensitive data, whether from surveys or linked, de-identified administrative data, 
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and thus potential to look at how such access could in the future be delivered 
efficiently and effectively through cloud infrastructure: however, very careful 
consideration would need to be given to issues such as security, privacy and trust.

16.16 Finally, the Minister notes that the Communication sets out that existing funding 
under Horizon 2020 should support the ECI, the initial estimate being that additional 
public and private investment of €4.7 billion is required. He says that the UK will work 
with the Commission to explore appropriate governance and financing mechanisms for 
the proposals in the Communication, adding that, although match funding is anticipated 
from Member States, this is for agreement at Member State level in line with national 
investment priorities. He also expects the proposals set out in this Communication to be 
financed from existing budgets, but notes that some may go into the next Multi-Annual 
Financial Framework, and will therefore need to be considered in that context.

Previous Committee Reports

None.
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17 Digitising European Industry
Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny; drawn to the attention of the Business, 
Innovation and Skills Committee

Document details Commission Communication: Digitising European Industry: 
Reaping the full benefits of a Digital Single Market

Legal base —

Department Business, Innovation and Skills

Document Numbers (37688), 8100/16 + ADD 1, COM(16) 180

Summary and Committee’s conclusions

17.1 Digital technologies are of increasing importance in all sectors of the economy. 
Recognising this, the Commission produced last year a Communication101 setting out a 
strategy for achieving a Digital Single Market. It has now brought forward, as part of a 
linked package of measures, this further Communication dealing more specifically with 
the steps needed to digitise European industry in order to reap the full benefits of a Digital 
Single Market. In addition, the Communication is accompanied by a Staff Working 
Document (SWD) on Advancing the Internet of Things (IoT) in Europe.

17.2 The Communication sets out a number of priority work areas, divided into four 
themes—a framework for the co-ordination of initiatives for digitising industry; co-
investing in boosting Europe’s digital innovation capacities, providing the appropriate 
regulatory framework conditions; and a human capital ready for the digital transformation 
with the necessary skills.

17.3 The Government sees the digitisation of industry as an area where co-ordinated 
action across the EU can add value, and, as such, it welcomes this Strategy, and will 
actively engage with the Commission as it develops more detailed proposals.

17.4 As we have noted, this Communication addresses one of the main areas covered 
by the one which the Commission produced last year on the Digital Single Market. It 
has been broadly welcomed by the Government, and, although there are a number of 
individual areas which will need to be addressed as and when they arise, we do not 
think that the document as a whole—which is due to be considered by the Council later 
this week—raises any issues which require it to be held under scrutiny. We are therefore 
clearing it. We draw the document to the attention of the Business, Innovation and 
Skills Committee, which is currently inquiring into the digital economy.

Full details of the documents

Commission Communication: Digitising European Industry: Reaping the full benefits of a 
Digital Single Market: (37688), 8100/16 + ADD 1, COM(16) 180.

101 See (36836) 8672/15 + ADD 1: Fifth Report HC 342-v (2015–16), chapter 4 (14 October 2015).

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://data.consilium.europa.eu/doc/document/ST-8100-2016-INIT/en/pdf
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-v/34208.htm
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Background

17.5 In recognition of the ever-increasing importance of digital technologies in all sectors 
of the economy, the Commission produced last year a Communication setting out a 
strategy for achieving a Digital Single Market. It has now brought forward, as part of a 
linked package of measures, this further Communication dealing more specifically with 
the steps needed to digitise European industry in order to reap the full benefits of a Digital 
Single Market. In addition, the Communication is accompanied by a Staff Working 
Document (SWD) on “Advancing the Internet of Things (IoT) in Europe”.

17.6 The Communication sets out a number of priority work areas, which it divides into 
the following four specific themes:

• a framework for the co-ordination of initiatives for digitising industry; 

• co-investing in boosting Europe’s digital innovation capacities;

• providing the appropriate regulatory framework conditions; and

• a human capital ready for the digital transformation with the necessary skills.

Framework for co-ordination of initiatives for digitising industry

17.7 This contains actions aimed at facilitating the coordination of national initiatives 
across the EU to deliver the scale of change required to benefit increasingly dispersed value 
chains, which includes setting up a governance framework to facilitate the coordination of 
EU and national initiatives, to mobilise stakeholders and resources, and to exchange best 
practice by:

• holding a twice yearly high level roundtable of representatives of Member State 
initiatives, industry leaders and social partners; and

• holding an annual European stakeholder forum for wider consultation and 
outreach, including stakeholders from the full digital value chain.

17.8 The Commission says that it will regularly report on the progress of these actions, 
and will develop a catalogue of national and regional initiatives and priorities by the end 
of 2016 which will be updated annually.

Co-investing in boosting Europe’s digital innovation capacities

17.9 This sets out actions aimed at stimulating private investment in digital innovations 
across a series of measures at regional, national and EU levels. These include:

• Boosting innovation in all sectors through the development of digital innovation 
hubs across Europe, where the Commission is proposing to draw on a €500 
million investment from the Horizon 2020 programme, with a specific focus on 
networking and collaboration of digital competence centres; supporting cross 
border collaboration of innovative experimentation; the sharing of best practices 
and development of a catalogue of competences by the end of 2016; mobilizing 
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regions with no digital innovation hub to join and invest; and a better use of public 
procurement of innovations to improve the efficiency and quality of the public 
sector;

• Partnerships for leadership in digital technologies value chains, where the 
Commission proposes, in cooperation with Member States, to focus investments in 
Public Private Partnerships (PPPs) to reinforce their role as coordinators of an EU-
wide research and innovation effort, with particular reference to key technologies 
and their integration, and to develop PPPs and national investments on cross-
sectoral and integrated digital platforms and ecosystems; and

• Standardisation, with particular reference to the prioritisation and intensified 
efforts on reference architectures and experimentation.

Providing the appropriate regulatory framework conditions

17.10 This explores the need for potential further modernisation of the current regulatory 
framework to account for the fast development and wider use of digital technologies.  The 
Commission suggests that changes to the legislative framework are important to establish 
the necessary trust and legal certainty for industry in Europe, and it says that these will be 
taken forward as part of its Better Regulation (REFIT) programme, with data protection 
by design and by default becoming an essential principle to provide businesses with the 
incentive to innovate and develop new ideas.

17.11 Actions proposed under this theme, with the support of industry and Member States, 
include:

• an initiative on the free flow of data within the EU in order to remove or prevent 
unjustified localization requirements in national legislation or regulation, and to 
examine in greater detail the emerging issues of data ownership, access and re-use 
rules for data created in an industrial context;

• exploring the legal framework for autonomous systems and internet of things 
applications, in particular safety and liability rules and the legal conditions to 
allow large scale testing; and

• initiating work on the safety of apps and other non-embedded software not covered 
by sectoral legislation.

A human capital ready for the digital transformation with the necessary 
skills

17.12 This examines the structural change digitization transformation will have on the 
nature of work and in turn the skills required. The Commission notes that European 
social partners have identified that digitization is not just a technological issue, but has 
wider social, work and economic implications, and has itself identified that, in addition to 
digital skills, there will be an increasing requirement for those in complementary areas, 
such as entrepreneurship, leadership and engineering.
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17.13 The Commission identifies domestic and business level responsibilities in this 
area, and proposes to work with key stakeholders to:

• address the challenges as part of the ongoing dialogue with social partners on the 
impact of digitisation on work;

• reinforce the role of industry and research organizations in the Grand Coalition 
which it initiated in 2013, and stimulate further commitment from industry to 
take action;

• improve the understanding of skills requirements for new technologies, promote 
the development of digital skills, and stimulate partnerships for skills within the 
framework of the New Skills Agenda for Europe; and

• engage digital innovation hubs in skills for mid-caps and small and medium-sized 
enterprises (SME)s.

17.14 The Communication is accompanied by a Staff Working Document on Advancing 
the Internet of Things in Europe, which draws attention to both the wide-ranging existing 
and possible future applications across Europe, as well as the high level of international 
interest, emphasizing also the potential for IoT technologies and services to bring 
significant economic and social benefits. It highlights the importance of a number of 
aspects of EU policy and collaboration, including Broadband and spectrum policies; 
standards and interoperability; the free flow of data; numbering, addressing, identifying 
and authenticating networked physical and virtual objects; security; intellectual property; 
supporting innovation; and the protection of personal data.

17.15 The Document also identifies the lack of consensus on EU policy co-ordination on the 
IoT, and the resulting risks; highlights existing Commission action; and outlines plans for 
further research, analysis and informal consultation, work to encourage Member States 
and industries to collaborate in these areas, and consideration of potential EU policy and 
action.

The Government’s view

17.16 In her Explanatory Memorandum of 5 May 2016, the Minister of State at the 
Department of Business, Innovation and Skills (Baroness Neville-Rolfe) says that the 
digitisation of industry is an area where co-ordinated action across the EU can add value 
in supporting increased productivity, industrial growth and employment. As such, the 
Government welcomes this Strategy, and wishes to actively engage with the Commission 
as it develops more detailed proposals, bringing to bear its considerable experience in 
delivering EU and national initiatives in this field and sharing its experience in a more 
collaborative and coordinated manner with other Member States.

17.17 She goes on to make the following comments:

• The Government will publish its own Digital Strategy later this year, setting 
out how it will support the adoption of digital technology and tackle barriers 
to new businesses entering and creating new markets, thus complementing the 
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Commission’s ambitions on innovation in the digital economy and building strong 
foundations through supporting world-class digital infrastructure and digital 
skills;

• The UK has actively supported innovation hubs through the Catapult network 
and continues to build and expand on this model. The Government supports the 
Commission’s focus on networking and cross border collaboration, and would 
encourage the use of digital virtual assets as a means of collaborating in addition 
to the enhanced physical space proposals contained in this document;

• It is important that the digitization of industry is led by industry itself, and the 
Government welcomes the priority given to this within the strategy, particularly 
in relation to regulatory standards and the free flow of data and standards, whilst 
being opposed to any action which privileges Europe at the expense of global 
activities;

• Governments and the EU should focus on establishing the framework conditions to 
provide incentives to innovation and the adoption of new technology by European 
industry, so that it can fully capitalize on the global opportunities presented, and 
the Government welcomes actions to support the legislative framework at an EU 
level;

• The Communication rightly recognises the importance of developing skills, in 
particular digital skills, to allow the digitizing of industry to take place, and it also 
acknowledges that the forthcoming New Skills Agenda for Europe will provide 
a comprehensive framework for employability, including the need for digital 
and complementary skills. The UK, subject to the Commission recognising that 
education and re-skilling fall within the competence of national governments, will 
primarily address these issues in that for a; and

• It is vital that UK policy officials are involved in the emerging proposals to ensure 
they meet the needs of UK industry in an increasingly global economy.

17.18 She notes that no specific new EU interventions are proposed in the Staff Working 
Document, but that businesses, the public sector and research institutions in the UK are 
already working with the Government on some of the challenges described in it, including 
through the Internet of Things UK programme, which covers interdisciplinary research 
on privacy, security and trust by research institutions. She also says that the UK policy 
position in this area has been shaped through regular engagement with the Manufacturing 
Advisory Group (MAG), comprising industry representatives, associated trade bodies, 
government departments and academia; that the Government is engaging with industry 
and others with an interest on the Digital Strategy; and that the National Innovation 
Plan which will touch on some of the areas highlighted in the Communication. She adds 
that the Government will continue to consult interested parties as the details of this 
Communication are worked up, and in particular will look to enhance its engagement 
with industry through the proposed digital manufacturing industry group to ensure that 
the design of any services is focussed on user needs.
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17.19 Finally, the Minister observes that, when the Commission put forward its recent 
package of measures, it also produced a summary of the estimated investments. This is set 
out in the following Annex. 102

Previous Committee Reports

None.

Annex: Detailed Estimated Investments for Digitising European 
Industry 

2016/2020 EU (ongoing or planned) Member States (via 
digital focus)

Industry

Digital innovation 
hubs

€500m (£396m) from 
Horizon 2020

€5bn (£3.96bn) ESIF, 
regional budgets

Part of the 
below

Public–private part-
nerships

Close to €4bn (£3.2bn) 
from Horizon 2020

Close to €1bn 
(£0.79bn) contribu-
tion to the Electronic 
Components and 
Systems for European 
Leadership (ECSEL) 
partnership

Close to €17bn 
(£13.5bn)

Focus of national 
policies on strategic 
priorities

€15bn (£11.8bn) na-
tional programmes 
foreseen on digitiza-
tion

Part of the 
above

Important Project 
of Common Europe-
an Interest (IPCEI) 
on electronics — 
planned

€300m (£237.5m) in the 
Electronic Components 
and Systems for Europe-
an Leadership (ECSEL) 
partnership

€1bn (£0.79bn) from 
Member States which 
could include France, 
Germany, the Neth-
erlands, Italy and the 
United Kingdom

€5bn (£3.96bn)

European Cloud 
Initiative

The Commission esti-
mates that, overall, €2bn 
(£1.6bn) in Horizon 2020 
funding will be allocated 
to the European Cloud 
initiative

€4.7bn (£3.7bn) addi-
tional funding from 
public and private 
sources for the Euro-
pean Data Infrastruc-
ture

102 http://europa.eu/rapid/press-release_MEMO-16-1409_en.htm.

http://europa.eu/rapid/press-release_MEMO-16-1409_en.htm
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18 Digital Single Market: ICT 
Standardisation priorities

Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny; drawn to the attention of the 
Business, Innovation and Skills Committee as part of the 
Commission’s wider package on the ‘digitisation of industry’

Document details Commission Communication on ICT Standardisation 
Priorities for the Digital Single Market

Legal base —

Department Culture, Media and Sport

Document Numbers (37689), 8104/16, COM(16) 176

Summary and Committee’s conclusions

18.1 In today’s global, increasingly digitalised economy, all sectors of the economy rely on 
digital technologies and systems, and the number of ‘connected’ devices (already at one 
billion), including phones, appliances, vehicles and sensors, is expected to grow further. 
ICT standardisation can help boost innovation and growth, for example by ensuring that 
connected devices have a ‘common language’ and are interoperable, regardless of their 
manufacturer, technical details or country of origin.

18.2 As part of its Digital Single Market (DSM) Strategy, and linking into the Commission’s 
overarching strategy on the digitisation of industry103, the Commission has proposed 
measures to help the EU and its Member States improve the speed and effectiveness of 
EU ICT standard-setting processes and help it become a global digital leader. Actions are 
based on two pillars:

• The first identifies five priority areas for ICT standardisation: 5G, the internet of 
things (IoT), cloud computing, cybersecurity and data technologies; and

• The second proposes a high-level, multi-stakeholder dialogue process to monitor 
progress in and help ensure delivery of the proposed priority areas, as well as 
enhance EU participation in global ICT standardisation activities.

18.3 The Minister of State for Culture and the Digital Economy (Mr Edward Vaizey) 
is broadly supportive of proposed actions, in order to improve the functioning of the 
internal market, give EU business a competitive edge in emerging technologies, promote 
European standards globally and boost EU growth. He stresses that he will work to ensure 
that “intellectual property in standards are driven by fair, open and transparent processes” 
and that “standards work related to this Communication is globally oriented”.

103 This Communication is one of four released as a linked package on 19 April 2016. The other three Communications 
on Digitising European Industry, European Cloud Initiative and e-Government action plan are the subject of separate 
Report chapters.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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18.4 The Committee notes that effective ICT standardisation is an important element 
in the creation of a DSM and boosting innovation and growth in the EU. We also stress 
the importance of ensuring that EU ICT standards are developed in coordination 
with, and promoted as, international standards, particularly as more devices become 
connected to each other in the future (ranging from cars and transportation systems, 
to appliances and e-health systems) and need to be interoperable globally. 

18.5 While we are content to clear this Communication from scrutiny, we reiterate 
that the Committee takes a strong interest in the transparency, inclusiveness and 
effectiveness of the standard-setting process and its outcomes. We therefore look 
forward to receiving updates on the implementation of the deliverables set out in this 
Communication in due course.

18.6 Noting that this Communication is part of the wider package of measures for the 
‘digitisation of industry’ proposed by the Commission, we draw the Minister’s letter 
and our conclusions to the attention of the Business, Innovation and Skills Committee, 
in light of its inquiry on the UK digital economy, and to the Culture, Media and Sport 
Committee.

Full details of the documents

Commission Communication on ICT Standardisation Priorities for the Digital Single 
Market: (37689), 8104/16, COM(16) 176.

Background

ICT standardisation

18.7 ICT standardisation refers to packages of technical information that describe the 
functioning of ICT products, services, concepts and devices, which enables providers to 
supply products and services that work with each other and/or to provide just a specific 
part of a larger product or service.

EU standard-setting process

18.8 Based on Regulation (EU) No. 1025/2012 (the Regulation on Standards)104, the 
Commission can request and authorise European standardisation organisations (ESOs) to 
develop harmonised standards, which may be used by industry to demonstrate compliance 
with product safety or other requirements set out in EU legislation.

18.9 There are three ESOs: CEN (the European Committee for Standardisation); CENELEC 
(the European Committee for Electrotechnical Standardisation); and ETSI (the European 
Telecommunications Standards Institute). They operate as independent organisations and 
develop voluntary standards, setting out technical or quality requirements for certain 
products, production processes or services.

104 Regulation on Standards. It was adopted in October 2012 (with effect from 1 January 2013), and aimed to improve 
European standardisation system by making it more responsive to changes in the global economy, reducing the 
time taken to develop new European standards, ensuring that SMEs and other societal stakeholders are involved in 
the standardisation process, and broadening the use of ICT standards developed outside the formal European or 
international standardisation system in order to enhance interoperability.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:316:0012:0033:EN:PDF
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18.10 As standards are voluntary and market-led, businesses do not need to comply with 
them and remain free to use alternative solutions if they wish, but adherence to such 
standards may demonstrate compliance with existing or new legislation.

Annual work programme on standardisation

18.11 The Commission is required to publish an annual union work programme (AUWP) 
that identifies EU strategic priorities for European standardisation and the standards it 
will ask the ESOs to develop in support of new or existing legislation and policies. One of 
the priority areas identified in the 2016 AUWP was ICT standardisation.105

Joint Initiative on modernisation of standards

18.12 One of the actions of the Single Market Strategy of October 2015 is the 
‘modernisation of the standardisation system’. The Commission is expected to propose 
a ‘Joint Initiative on Standardisation’ between the Commission and the European 
standardisation community, intended to help in the effective implementation of the 
Regulation on Standards, in the second half of 2016.

The Commission Communication of 20 April 2016

18.13 The Communication is divided into three sections.

‘ICT standards as the cornerstone of the DSM’

18.14 The first section discusses the importance of ICT standards in the context of the 
DSM strategy, to support and promote the EU’s digital economy. It states that the actions 
set out in this Communication will build on the Regulation on Standards and will be 
linked to the planned Joint Initiative on Standardisation.

‘Setting standards for ICT: a fast-changing and challenging global context’

18.15 The second section sets out the global context against which ICT standardisation 
should be considered.  The Commission notes that:

• All sectors increasingly rely on rapidly changing digital technology and systems, 
and that traditional standard-setting processes in ICT domains may not be 
sufficiently timely or flexible;

• The increasing proliferation of standards and bodies involved in standard-setting 
(including outside the EU) is particularly complex for researchers and innovators 
to navigate, which can stifle innovation.  For example, there are already more than 
600 closely related standards in the area of the IoT;

• Standardisation needs to operate in a global manner and it is vital that the EU’s 
approach is sufficiently well represented in global standardisation discussions; and

• Standards need to take into account the rights of individuals.

105 See Twenty-fourth Report of Session 2015–16, chapter 2 for further detail.

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxiii/34205.htm
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‘Europe’s response:  A two-pillar plan to prioritise and deliver ICT 
standard-setting for the DSM’

18.16 The third section proposes actions based on two pillars, designed to help the EU 
become a global digital leader.

Five priority areas

18.17 The first pillar identifies five priority areas for ICT standardisation, in order to 
create a DSM and support work in areas such as eHealth, smart energy and transport and 
advanced manufacturing:

• Cloud computing (which provides huge computational power and data storage)—
the Commission proposes supporting standards work on interoperability, 
portability, and use of open source software and service level agreements, and 
updating previous mapping work listing and describing cloud standards; 

• Internet of Things (IoT) (which relates to the connection of physical objects to the 
Internet)—the Commission proposes promoting a more interoperable environment 
and a numbering system that is widely used (primarily for device identification).  
The Commission also intends to promote trust, privacy and security issues as well 
as public sector use of IoT;

• 5G (the creation of a future communications network)—the Commission intends 
to ensure that there is EU leadership in key standards bodies working on 5G, and 
that 5G is compatible with the needs of other vertical industries who make use of 
5G;

• Cybersecurity (trusted and secure communications and computing)—the 
Commission plans to draw up guidelines that relate to standardisation in 
cybersecurity for various specialist areas; it also intends to support the development 
of standards for trustworthy authentication and standards work around 
cybersecurity risk management; and

• Data standards—the Commission intends to promote standards and work on data 
interoperability, alongside standards for Big Data (large collections of data); it will 
also support standardisation work on preserving scientific data.

Delivery of the priority actions

18.18 The second pillar proposes a high level process, involving EU institutions, Member 
States and a wide range of stakeholders, including industry, standard-setting organisations 
and the research community at an EU and international level, to oversee progress and 
help ensure delivery of improved standard-setting processes.
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18.19 The Commission stresses that this process will build on and complement existing 
frameworks, including the ICT Rolling Plan on ICT Standardisation and the AUWP.  The 
Commission commits to:

• Working with the standardisation community, in particular ESOs, to draw up 
annual timetables and roadmaps for each deliverable, in line with the planned 
Joint Initiative on Standardisation;

• Regularly reviewing and monitoring progress (with the help of relevant 
stakeholders) and reporting on progress to the European Parliament and the 
Council (with a regular inter-institutional dialogue on European standardisation 
expected to be launched by 2017, as foreseen in the forthcoming Joint Initiative on 
Standardisation);

• Improving EU support to ICT priority standardisation, through the use of it 
Horizon 2020 and Connecting Europe Facility funds;

• Ensuring fair and non-discriminatory access, but working with stakeholders to 
identify, by 2017, possible measures to (i) improve the accessibility and reliability 
of information on patent scope (which also covers standard essential patent 
declarations), (ii) clarify key elements of an equitable licensing methodology, and 
(iii) facilitate the settlement of disputes.

• Strengthening the EU’s presence in international dialogue and cooperation in 
global ICT standard-setting discussions.

The Minister’s Explanatory Memorandum of 4 May 2016

18.20 The Minister is broadly supportive of the proposed actions in the five priority areas, 
to ensure the functioning of the internal market, promote European standards globally, 
give EU business a competitive edge in emerging technologies and boost EU growth:

“Standardisation is a process of voluntary cooperation between industry, 
consumers, public authorities and other interested parties collaborating within 
a system to achieve the development of specific standards and specifications 
based on openness, transparency and consensus. While they have a wider 
benefit for the EU economy, standards also play an important part as policy 
instruments to ensure the functioning of the internal market.

“Operating across a limited area, such as the EU, offers a good balance between 
getting good market traction and the difficulty of launching ideas across the 
globe.  Standards developed in the EU and Europe as a geographic area are 
thus important to UK business. The use of English in the UK, our technical 
expertise, our balanced regulatory environment and access to the European 
market mean that we are an attractive location for companies to focus their 
standards work.

“The UK government supports the Europe 2020 goal of creating growth and 
jobs in a smart, sustainable and inclusive way and the use of standards to 
support this goal. Standards are recognised as an effective tool for boosting 
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growth and supporting economic recovery. Numerous studies have shown the 
use of standards adding between 0.3% and 1% to GDP and making a significant 
contribution to improvements in labour productivity.

“The Commission’s programme will help to ensure that the acknowledged 
benefits of standardisation are applied to key technologies. Early development 
of standards in new technologies will help give European businesses a 
competitive advantage in emerging industrial sectors; the government supports 
this aim.  It is important that ICT standards work is designed for global use 
as far as possible and most industry activity in standards has this aim. All 
the standards organisations referred to in the communication either operate 
globally or are linked in such a way that their standards can be processed into 
global use. The government will seek to ensure that standards work related 
to this Communication is globally oriented and is not used as a conduit for 
measures that create standards that have only limited application.”

18.21 The Minister stresses that he will work to ensure that intellectual property in 
standards are driven by fair, open and transparent processes:

“There is concern related to the terminology around intellectual property 
in standards.  The overall phrasing of 3.2 clause 4 suggests that a fair and 
balanced approach to all models is desired. Use of the term FRAND (meaning 
Fair Reasonable and Non Discriminatory) may be taken as meaning that 
only intellectual property models in standards where there is payment are 
acceptable.  It is indicative of a preference for specific FRAND models as a way 
of working. UK government policy is that all models of intellectual property 
in standards are acceptable for market use where processes are fair, open, 
transparent and consensus based. In detailed discussions on measures related 
to this Communication the UK government will seek to ensure that intellectual 
property requirements are applied in such a way. It is UK government policy 
to usually procure around the intellectual property models that are relevant 
to the products and services. For the procurement of products and services 
that relate to software interoperability, data and document formats there is a 
preference for standards that use a Royalty Free model of standardisation. This 
means that there is no payment involved for intellectual property that forms 
part of the standards involved under such a model.”

18.22 The Minister stresses the voluntary nature of standards, which “offer a presumption 
of conformity with relevant legislation”, but notes that “[b]usinesses and individuals will, 
however, remain free to use an alternative solution if they wish”. He also states that the 
Government will work to ensure that standards remain industry driven and do not have 
unintended effects or impose disproportionate burdens on businesses:

“The voluntary industry-driven nature of standards work should ensure 
that effects are market-centric. It is difficult to manipulate the standards 
environment without adopting regulations, which are beyond the scope 
of a Communication. The use of existing mechanisms and committees to 
monitor activities should ensure that the UK government has clear sight of 
work related to this Communication. The UK government will also seek that 
any certification and labelling measures connected to this Communication 



140  Third Report of Session 2016–17 

are led by industry driven processes. It is policy that such concepts should 
usually be lead in this way rather than by governments or the Commission. 
This allows appropriate measures to be stipulated. The value of measures such 
as endorsing a trusted service if it provides value to users and consumers is 
welcomed. Loading on providers should however be proportionate.

“DCMS will collaborate with BIS, Cabinet Office Government Digital Service 
and other Departments in seeking further information on the Commission’s 
plans to ensure that it is not seeking to introduce standards where they are 
unnecessary, and that they are focussed on establishing consistent requirements, 
rather than imposing new burdens, and that Small and Medium Enterprises 
(SME) are specifically taken into account.”

18.23 The Minister states that the Council is expected to welcome this Communication 
at the Competitiveness Council on 26–27 May, and that “detailed standards work is 
expected to take place in appropriate standards bodies where the UK based industry is 
well represented”.

Previous Committee Reports

None.
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19 Inter-governmental agreement in the 
energy sector

Committee’s assessment Legally and politically important

Committee’s decision Cleared from scrutiny; drawn to the attention of the Energy 
and Climate Change Committee

Document details (a) Commission report on the application of the information 
exchange mechanism on intergovernmental agreements in 
the field of energy; (b) a draft Decision on establishing an 
amended mechanism with regard to inter-governmental 
agreements and non-binding instruments between Member 
States and third countries

Legal base  (b) Article 194 TFEU; ordinary legislative procedure; QMV

Department Energy and Climate Change

Document Numbers (a) (37535), 6227/16, COM(16) 54;

(b) (37532), 6226/16 + ADDs 1–2, COM(16) 53

Summary and Committee’s conclusions

19.1 The EU has a single energy market. Because bilateral agreements between Member 
States and third countries can have a significant effect on the EU energy market, Member 
States are required to send to the Commission all existing inter-governmental agreements 
(IGAs), and they may—but are not obliged to—inform it of their intention to open 
negotiations on future agreements. However, the Commission considers that it needs to 
be involved at an earlier stage, and it accordingly produced in February 2016 these two 
documents, comprising (a) a report on the application of the Decision, and (b) a draft new 
Decision, which would repeal the earlier one and introduce a new set of provisions, which 
include a requirement to notify the Commission about negotiations at an early stage and 
give it sight of draft IGAs.

19.2 We have since set out those provisions at some length in our Reports of 13 April 
2016 and 11 May 2016, together with the issues to which they give rise, and the view of 
the Government (which is broadly favourable). However, the latter Report sought further 
clarification on two points. First, although the Commission had not formally proposed 
that ex ante examination should enable it to veto an agreement, the consequences of a 
Member State failing to take the “utmost account” of its views appeared to us in practice 
to amount to much the same thing. Secondly, the Government had said that the text of the 
draft Directive might have to be weakened if agreement was to be reached in the Council, 
and we asked it to explain in what ways this might be necessary.

19.3 We have now received further information from the Government on these two points, 
where it has added little to what it had said previously on the first, but has provided useful 
clarification on the second, in that ex ante notification requirements will only apply to 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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IGAs covering gas agreements. It has also said that it would like to be able to support a 
general approach at the Energy Council on 6 June, and has asked if we would now be able 
to clear the documents from scrutiny.

19.4 It has been clear from the outset that these proposals have involved a delicate 
balance between on the one hand ensuring that Member States do not enter into inter-
governmental agreements which would be detrimental to the single energy market or 
EU security of supply, and on the other hand avoiding the Commission encroaching 
unduly on their competence in this area. We note that the Government recognises the 
need for stronger Commission powers in this area, and is broadly satisfied that the 
competence issues have been addressed satisfactorily: and, having aired the subject 
ourselves at some length, we do not think the documents give rise to any significant 
unanswered issues requiring further consideration. We are therefore content to clear 
them.

Full details of the documents

(a) Commission report on the application of Decision 994/2012/EU establishing an 
information exchange mechanism on intergovernmental agreements between Member States 
and third countries in the field of energy: (37535), 6227/16, COM(16) 54; (b) Proposal for a 
Decision of the European Parliament and of the Council on establishing an information 
exchange mechanism with regard to inter-governmental agreements and non-binding 
instruments between Member States and third countries in the field of energy and 
repealing Decision No. 994/2012/EU: (37532) 6226/16, + ADDs 1–2, COM(16) 53.

Background

19.5 Decision No. 994/2012/EU lays down the conditions applying to those IGAs between 
a Member State and a third country which have an impact on the operation of the 
internal energy market or the EU’s security of supply. Among other things, it stipulates 
that Member States should send the Commission all existing agreements, and that they 
may—but are not obliged to—inform it of their intention to open negotiations on future 
agreements. However, the Commission subsequently concluded that, in order to ensure 
that agreements comply with EU law, it should be informed about their negotiation at an 
earlier stage.

19.6 It accordingly brought forward in February 2016 a report on the application of that 
Decision to date (document (a)), which was accompanied by the proposed Decision at 
document (b). This would repeal the earlier Decision, and introduce a new set of provisions 
requiring the Commission to be notified of an intention to open negotiations with a third 
country, and to be given ex ante sight of draft IGAs which may have an impact on the 
functioning of the internal market or security of energy supply, with an initial six week 
time limit for it to make an assessment (of which the Member State would be required 
to ‘take utmost account’ before concluding the agreement). There would also be ex post 
notification of non-binding instruments between a Member State and third country 
(although there would be no obligation on the Member State to make any subsequent 
amendments).

19.7 In our Report of 13 April 2016, we noted the Government’s view that the existing 
Decision had been ineffective, and that stronger measures at EU level seemed appropriate 

http://data.consilium.europa.eu/doc/document/ST-6227-2016-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-6226-2016-INIT/en/pdf
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and proportionate, subject to the caveat that any such powers would be strictly limited to 
compliance checks, would not delay signature unduly, and would safeguard confidentiality. 
We then noted in our Report of 11 May 2016 that the Government had subsequently 
elaborated on various aspects of the proposal, on which we sought further views on two 
points in particular.

19.8 First, although the Commission had not formally proposed that ex ante examination 
should enable it to veto an agreement or require its modification, we commented that it 
seemed clear that the consequences of a Member State failing to take the “utmost account” 
of its views would in practice amount to much the same thing. Secondly, the Government 
had said that the text of the draft Directive might need to be weakened if agreement was 
to be reached in the Council, and we asked it to elaborate on this statement.

Minister’s letter of 17 May 2016

19.9 We have now received from the Secretary of State for Energy and Climate Change 
(Amber Rudd) a further letter of 17 May in response to our two queries.

19.10 On the first of these, she says that the Commission, in deciding not to propose a 
veto/modification power for itself over intergovernmental agreements, recognises Member 
States’ competence in this area, and that, had it proposed such a power, the UK and the 
majority of Member States would not have agreed to it. She adds that a requirement to 
“take utmost account” of the opinion of the Commission would mean a Member State 
could not ignore that opinion without being on notice that it risked legal proceedings 
which could find it in breach of EU law. She suggests that an ex ante assessment of this 
nature would be a powerful disincentive to the Member State (as well as the third country 
involved) to concluding an IGA on those terms from the outset of negotiations, but says 
that the Government does not anticipate being affected by this provision as it has not, and 
has no plans to conclude, such IGAs for the foreseeable future.

19.11 On the second point, the Minister says that it has become clear that a text which 
can command support from the necessary majority of Member States would limit ex ante 
notification requirements to IGAs covering gas agreements only, and with a narrower 
scope than the Commission proposal. This means that, instead of covering all IGAs 
“having an impact on the operation or the functioning of the internal energy market or on 
the security of energy supply in the Union”, it would be confined to those relating to the 
purchase, trade, sale or supply of gas in or to at least one Member State, or the construction 
or operation of gas infrastructure with a physical connection to at least one Member State. 
She adds that, as the main aim of the UK in these negotiations is to tackle concerns that 
gas agreements with third countries are consistent with the acquis and given appropriate 
ex ante scrutiny, this would be acceptable in the circumstances, adding that all other IGAs 
(except those relating to nuclear energy, which are covered by different legislation) would 
be notified ex post. Finally, she says that the UK will continue to seek, with other like-
minded Member States, requirements to notify non-binding instruments on an ex post 
basis rather than on a voluntary basis (as has been proposed by the Presidency), but that 
it may have to accept this is not possible, if an agreement is to be secure at the Energy 
Council on the key issue relating to IGAs on gas matters.



144  Third Report of Session 2016–17 

Previous Committee Reports

Twenty-eighth Report HC 342-xxvii (2015–16), chapter 9 (13 April 2016) and Thirty-third 
Report HC 342-xxxii (2015–16), chapter 6 (11 May 2016).
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20 Forced Displacement and 
Development

Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny; drawn to the attention of the 
International Development Committee

Document details Commission Communication: Lives in Dignity: From 
Aid-dependence to Self-reliance Forced Displacement and 
Development

Legal base —

Department International Developmen

Document Numbers (37720), 8339/16 + ADD 1, COM(16) 234

Summary and Committee’s conclusions

20.1 Over 60 million people are displaced globally, the highest number since the Second 
World War. Forced displacement is considered to be a multi-faceted issue, covering political, 
human rights, development and economics, and is linked to the broader phenomenon of 
migration.

20.2 The Communication is proposed in the context of the growing challenge of 
protracted forced displacement world-wide—currently standing at 60 million people 
globally, which is the highest level since World War II—and the Sustainable Development 
Goals. This increasing trend is being driven by conflict and violence, with climate change 
and environmental degradation expected to cause more people to become displaced. It 
proposes a series of recommendations for a development-oriented policy framework to 
address instances of protracted forced displacement in partner countries.

20.3 The Parliamentary Under-Secretary of State at the Department for International 
Development (Baroness Verma) describes the aims as to end dependence on humanitarian 
assistance by fostering self-reliance amongst forcibly displaced people (refugees and 
internally displaced persons), so they can live in dignity and contribute to their host 
communities, until they are able to return to their countries of origin or permanent 
resettlement. The proposed EU policy framework seeks to ensure the EU and its Member 
States have an effective and coherent approach to tackling forced displacement; and calls 
for support for the new approach from UN agencies, international organisations, non-
governmental and civil society organisations and the private sector in both the EU and 
partners countries (see “Background” for further details).

20.4 The Minister says that all this is consistent with the UK’s approach to protracted 
forced displacement, and that one of the key UK objectives at the 23–24 May 2016 World 
Humanitarian Summit is to secure agreement from international partners to implement 
a new approach to protracted forced displacement. She describes the UK as being at the 
forefront of efforts to shift the international policy framework to deliver better outcomes 
for forcibly displaced people in protracted situations and the countries that host them, and 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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outlines how initiatives by and in the UK this Spring—the February “Supporting Syria 
and the Region” conference in London and the Forum on New Approaches to Protracted 
Forced Displacement at Wilton Park in April—have sought to take forward what she 
describes as “clearly a growing international consensus on the need for a new approach to 
protracted forced displacement”.

20.5 The Minister also draws attention to the “wide-ranging” 12 May Foreign Affairs 
Council Conclusions on forced displacement, prepared as part of preparations for 
the World Humanitarian Summit (which a high level UK delegation will attend), and 
which reference the Commission’s Communication, welcome the attention given to this 
important issue, note the World Humanitarian Summit, and call for participants to 
commit to a more coherent and holistic global approach to forced displacement, as part of 
the broader migration agenda (also see “Background” for further details).

20.6 The Communication concludes by identifying the World Humanitarian Summit 
(WHS) as an opportunity for the EU and Member States to build commitment for a 
more coherent and holistic global approach to tackling forced displacement. And the 
Council Conclusions call upon the Commission services and the EEAS to provide a 
concrete action and results-oriented follow-up to the Communication, and to set out 
clear next steps.

20.7 In the first instance, we await the Minister’s a summary of the main WHS 
outcomes and her assessment of how those outcomes amount to practical steps that 
“drive radical change to the nature and scope of humanitarian action” and “deliver a 
truly global commitment to address the growing risks of humanitarian crises, driven 
by the values of our shared humanity”.106

20.8 Beyond that, we await the Commission’s response to the Council’s call for a 
concrete action and results-oriented, and clear next steps. What matters now is what 
comes next.

20.9 In the meantime, we now clear Commission Communication from further scrutiny, 
and draw these developments to the attention of the International Development 
Committee.

Full details of the documents

Commission Communication: Lives in Dignity: From Aid-dependence to Self-reliance 
Forced Displacement and Development: (37720), 8339/16 + ADD 1, COM(16) 234.

Background

20.10 As “an active global player and a leading humanitarian and development donor”, 
the EU is committed to providing assistance to people in need around the world, both in 
crises and to promote countries’ long-term sustainable development. In view of the current 
refugee and migration crisis, the European Commission put forward “a comprehensive 
and holistic approach in its European Agenda on Migration“, which calls for:

106 See (37067), 11677/15: Commission Communication: Towards the World Humanitarian Summit:  A global partnership 
for principled and effective humanitarian action: Thirty-third Report HC 342-xxxii (2015–16), chapter 7 (11 May 
2016).

http://data.consilium.europa.eu/doc/document/ST-8339-2016-INIT/en/pdf
http://ec.europa.eu/lietuva/documents/power_pointai/communication_on_the_european_agenda_on_migration_en.pdf
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“a ‘strategic reflection’ on how to maximise the impact of the EU’s development 
and humanitarian support in order to appropriately tackle the magnitude, 
multi-dimensional drivers and impact of forced displacement at local level.”107

The Commission Communication

20.11 In her Explanatory Memorandum of 12 May 2016, the Minister (Baroness Verma) 
explains that:

“Forced displacement is considered to be a multi-faceted issue, covering 
political, human rights, development and economics, and is linked to the 
broader phenomenon of migration.”

20.12 She explains that:

• the Commission has now put forward a series of recommendations for a development-
oriented policy framework to address instances of protracted forced displacement in 
partner countries (with the accompanying Commission Staff Working Document 
providing background information on the context and drivers of forced displacement 
and an overview and assessment of existing EU policies, instruments and practice in 
assisting forcibly displaced people);

• the policy framework seeks to address the gaps in EU action to address forced 
displacement and is proposed in the context of the growing challenge of protracted 
forced displacement world-wide—currently standing at 60 million people globally, 
which is the highest level since World War II—and the Sustainable Development Goals 
which call for no one to be “left behind”; and

• this increasing trend is being driven by conflict and violence, with climate change and 
environmental degradation expected to cause more people to become displaced.

20.13 The Minister notes that:

• the Communication draws attention to the fact that current models of short-term 
humanitarian assistance are not sufficient to meet the long-term needs of displaced 
people who remain in a state of “limbo”, unable to earn a living or access to education 
for long periods of time; and

• the aim of the proposed policy framework is to end dependence on humanitarian 
assistance by fostering self-reliance amongst forcibly displaced people (refugees and 
internally displaced persons), so they can live in dignity and contribute to their host 
communities, until they are able to return to their countries of origin or permanent 
resettlement.

20.14 The Minister outlines the proposed elements of a new policy framework thus:

“A stronger humanitarian and development nexus through early involvement 
of all humanitarian, development and political actors at the outset of a 

107 See the introduction to the Commission Communication.

http://www.un.org/sustainabledevelopment/sustainable-development-goals/
http://ec.europa.eu/echo/files/policies/refugees-idp/Communication_Forced_Displacement_Development_2016.pdf
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displacement crisis; coherent evidence based strategies and joint analysis 
to inform programming; and fostering regional cooperation between 
neighbouring countries;

“Strategic engagement with partners through policy dialogue with partner 
countries on long term development plans, including changes to the legal 
and policy framework to ensure legal protection; by working with the private 
sector to provide displaced people with opportunities to become self-reliant 
and facilitate employment opportunities;

“Providing Greater Sectoral focus, including through the provision of quality 
education to prevent a ‘lost generation’, increasing access to labour markets, 
and access to services and social protection through national systems;

“The proposed EU policy framework seeks to ensure the EU and its Member 
States have an effective and coherent approach to tackling forced displacement. 
The Communication calls for support for the new approach from UN agencies, 
international organisations, non-governmental organisations and civil society 
organisations (CSOs), the private sector, and other non-state actors in both the 
EU and partners countries.”

20.15 The Communication concludes by identifying the 2016 UN World Humanitarian 
Summit (WHS)108 as an opportunity for the EU and Member States to build commitment 
for a more coherent and holistic global approach to tackling forced displacement.

The Government’s view

20.16 The Minister explains that work on the Communication has been jointly led by 
ECHO, DEVCO and NEAR in close coordination with other Commission services and 
the European External Action Service (EEAS); and has facilitated expert-level consultation 
with Member States, in which her officials participated, that allowed for policy dialogue 
and sharing of experiences between the Commission and a broad set of stakeholders 
from Member States, academia, civil society, NGOs, private sector and international 
organisations on the role of development cooperation in addressing forced displacement.

20.17 She also notes that the Communication’s proposed approach does not bind Member 
States to specific actions.

20.18 The Minister continues as follows:

• the Communication is consistent with the UK’s approach to protracted forced 
displacement;

• one of the key UK objectives at the WHS is to secure agreement from international 
partners to implement a new approach to protracted forced displacement;

• this new approach needs to be underpinned by commitments to overcome the 
humanitarian-development divide and provide people with jobs, education and access 
to reliable basic services;

108 On 23–24 May 2016, world leaders met in Istanbul “to stand up for our common humanity and take action to 
prevent and reduce human suffering”: see 2016 UN World Humanitarian Summit.

https://www.worldhumanitariansummit.org/
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• the UK is “at the forefront of efforts to shift the international policy framework to 
deliver better outcomes for forcibly displaced people in protracted situations and the 
countries that host them”;

• this requires “harnessing a wider range of actors, including the World Bank, the EU 
and other donors, the private sector, and host governments themselves to change 
policy to help them to expand job and education opportunities for refugees and to 
cope with the impacts of large populations of displaced people on local services”.

20.19 The Minister goes on to note that, in February, the UK co-hosted the “Supporting 
Syria and the Region” conference in London:

• “which secured pledges of more than $12 billion: Of this total, $6.1 billion has been 
committed for 2017–20 to enable partners to plan ahead. In addition Multilateral 
Development Banks (MDBs) and donors announced around $41 billion of loans”;

• where:

• “Neighbouring governments also made bold commitments     to open up their labour 
markets to refugees, alongside efforts to create new jobs for their own populations, 
and to improve regulation and the investment climate in their countries”; and 

• “Led by the UK, the international community agreed to provide the necessary 
support for them to do this, including potential access to the European Union 
market”;

• building on the outcomes of the Syria Conference, her Department, the World 
Bank and the United Nations High Commission for Refugees co-hosted a Forum 
on New Approaches to Protracted Forced Displacement at Wilton Park, UK in 
April.

20.20 The Minister explains that:

• “the Forum brought together a range of countries—from Africa, Asia, and the 
Middle East—with donors, UN agencies, NGOs and the private sector to listen 
to the practical experiences of refugee hosting countries and to build on what 
is clearly a growing international consensus on the need for a new approach to 
protracted forced displacement;

• “the co-hosts agreed a set of five ‘Wilton Park Principles’ as the foundation of the 
new approach to deliver better outcomes for refugees and host communities in 
protracted forced displacement. The five principles include i) working through 
national and local systems; ii) supporting host communities and building social 
cohesion; iii) enabling economic participation and growth; iv) providing impactful 
and innovative financing to support host countries and v) improving the evidence 
base to underpin the new approach”;109

• the Commission Communication on Forced Displacement is consistent with the 
Wilton Park Principles.

109 See Forum on protracted forced displacement: co-hosts summary.

https://www.gov.uk/government/publications/forum-on-protracted-forced-displacement-co-hosts-summary
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20.21 The Minister then notes that, as part of preparations for the WHS, which a high level 
UK delegation will attend, the Council have prepared “wide-ranging draft Conclusions on 
forced displacement”, which:

• “reference the Commission’s Communication and welcome the attention given to this 
important issue” and the December 2014 Council Conclusions on migration in EU 
development cooperation, which called for “a coherent and coordinated development 
approach towards refugees and IDP issues and ensuring appropriate funding 
responses”;

• note the WHS, and “call for participants to commit to a more coherent and holistic 
global approach to forced displacement, as part of the broader migration agenda”;

• insofar as the Communication is concerned, “welcome the principles it sets out 
and the commitment to developing a coherent, development-led approach to forced 
displacement”; and

• “[r]ecognising that there is no legislative pathway set out in the Communication 
or endorsed by the draft Conclusions”, also call upon the Commission services 
and the EEAS “to provide a concrete action and results-oriented follow-up to the 
Communication, and to set out clear next steps”.110

Previous Committee Reports

None, but see (37067), 11677/15: Commission Communication: Towards the World 
Humanitarian Summit: A global partnership for principled and effective humanitarian 
action: Thirty-third Report HC 342-xxxii (2015–16), chapter 7 (11 May 2016), Twenty-
seventh Report HC 342-xxvi (2015–16), chapter 3 (23 March 2016), Eleventh Report HC 
342-xi (2015–16), chapter 6 (2 December 2015) and Fifth Report HC 342-v (2015–16), 
chapter 7 (14 October 2015).

110 See Council conclusions on the EU approach to forced displacement and development of 12 May 2016 for the final 
version.

http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/146182.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/146182.pdf
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxvi/34206.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xi/34210.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-v/34212.htm
http://www.consilium.europa.eu/en/press/press-releases/2016/05/12-conclusions-on-forced-displacement-and-development/?utm_source=dsms-auto&utm_medium=email&utm_campaign=Council+conclusions+on+the+EU+approach+to+forced+displacement+and+development
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21 Inland navigation: professional 
qualifications

Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny

Document details Proposed Directive about professional qualifications in 
inland navigation

Legal base Article 91(1) TFEU, ordinary legislative procedure, QMV

Department Transport

Document Numbers (37536), 6285/16 + ADDs 1–4, COM(16) 82

Summary and Committee’s conclusions

21.1 The EU has legislation concerning the safety of navigation on inland waterways. In 
March 2016 we considered a proposed Directive which would increase the current standards 
of competency which must be demonstrated for the issue of professional qualifications for 
deck crew (including boatmasters) working on vessels operating on inland waterways in 
the EU, including the Rhine. It would also repeal the present legislation which includes 
provisions for mutual recognition of EU and Rhine Commission certification and a 
derogation allowing the UK to use its own certification for navigation confined to UK 
inland waterways.

21.2 Although this proposal appears to have minimal consequences for the UK, we have 
kept it under scrutiny pending information from the Government about its considered 
position on the proposed Directive.

21.3 The Government tells us now that:

• it supports the aims and objectives of the proposal and is content with the outcome 
of working group negotiations on its technical content;

• it is expected that a General Approach will be agreed at the Transport Council on 
6 June 2016; but

• as the Government has so far been unable to secure agreement to one future matter 
being dealt with by an implementing act, rather than a delegated one, it intends to 
abstain from the General Approach.

21.4 We recognise the general utility of this proposal, particularly as regards retention 
of the derogation allowing the UK its own certification, rather than the harmonised 
EU model. We note the Government reservation as to one aspect of future Commission 
subordinate legislation, and its intention to abstain from the General Approach. 
Accordingly, we clear the document from scrutiny.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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Full details of the documents

Proposed Directive on the recognition of professional qualifications in inland navigation 
and repealing Council Directive 96/50/EC and Council Directive 91/672/EEC: (37536), 
6285/16 + ADDs 1–4, COM(16) 82.

Background

21.5 Directive 91/672/EEC provides for mutual recognition of Boatmasters’ Certificates 
issued by Member States for use on all EU waterways, except for the River Rhine, for 
which a Rhine navigation licence issued by the Central Commission for Navigation on 
the Rhine, which has its own set of competency standards applicable to boatmasters 
working on vessels operating on the Rhine. Directive 1996/50/EC sets out competency 
standards that must be demonstrated for the issue of a Boatmasters’ Certificate. It requires 
boatmasters (who are in command of the vessel) to hold a Boatmasters’ Certificate but it 
does not specify qualifications to be held by other deck crew.

21.6 This proposed Directive, whilst repealing the two current Directives, would 
increase the current standards of competency which must be demonstrated for the issue 
of professional qualifications for deck crew (including boatmasters) working on vessels 
operating on inland waterways in the EU, including the Rhine.

21.7 The UK makes use of a derogation in Directive 1996/50/EC which allows Member 
States which have inland waterways not linked to the navigable network of another Member 
State to issue boatmasters’ certificates on the basis of standards which differ to those of the 
Directive, for those boatmasters operating exclusively on their national waterways. The 
proposed Directive would allow a similar derogation. Nevertheless, when we considered 
this matter in March 2016, we were told that the Government was considering its position 
on the proposal.

21.8 We said that this proposal appears to have minimal consequences for the UK, but 
that we would not consider the matter further until we heard from the Government its 
considered position on the proposed Directive. Meanwhile the document remained under 
scrutiny.

The Minister’s letter of 18 May 2016

21.9 The Minister of State, Department for Transport (Mr Robert Goodwill) first gives us 
information about the detail of the proposed Directive, so expanding on his Explanatory 
Memorandum of 4 March 2016. He tells us that

• the proposal would adopt the medical and competency standards that are currently 
being developed by the European Committee for drawing up standards in the field 
of Inland Navigation (CESNI), an international body under the auspices of the 
Rhine Commission;

• the UK is a member of CESNI and fully participates in the development of these 
standards;

http://data.consilium.europa.eu/doc/document/ST-6285-2016-INIT/en/pdf
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• the Government supports their adoption in this proposal because it considers that 
CESNI has the appropriate technical expertise to develop such standards, and also 
because it has the effect of streamlining the standards regimes on the Rhine and 
the rest of the EU’s waterways, so preventing dual regimes for workers.

• in accordance with the reciprocal recognition arrangements of Directive 91/672/
EEC, the UK recognises boatmasters’ certificates issued by other Member States 
for use on UK waters and has an established process for issuing UK boatmasters 
with a boatmasters’ certificate on meeting the relevant qualification requirements, 
should they wish to operate elsewhere in the EU; and

• these arrangements are maintained in the proposal.

21.10 The Minister tells  us that negotiations at working group level, most recently on 
27 April 2016, have made good progress and he expects that the Presidency will be able to 
secure a General Approach at the Transport Council on 6 June 2016. He notes particularly 
that the derogation in Directive 1996/50/EC, concerning certificates use only on national 
waterways, has been maintained in working group discussions so far, and he does not 
expect that it will be removed.  He comments that the derogation enables the Government 
to avoid a disproportionate burden being placed on the UK’s inland waterway sector, and 
allows it to continue the established, relevant, industry-accepted qualification system for 
those operating exclusively on UK inland waterways. 

21.11 The Minister says further that:

• the Government supports the aims and objectives of the proposal and is content 
with the outcome of negotiations on its technical content;

• it has been successful in ensuring that, where implementing acts are proposed, the 
examination rather than advisory procedure will be followed, allowing Member 
States a veto;

• in line with UK practice the Government has also argued that an implementing 
act, rather than a delegated act, should be used to update the reference to the 
CESNI standard;

• it does not appear, however, that it will be successful in this; and 

• it is for this reason that the Government is currently unable to support the proposal 
in its entirety and therefore intends to abstain from any agreement on a General 
Approach.

Previous Committee Reports

Twenty-sixth Report, HC 342-xxv (2015–16), chapter 3 (16 March 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxv/34206.htm
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22 International measures to reduce 
emissions from aviation

Committee’s assessment Legally and politically important

Committee’s decision Cleared from scrutiny

Document details Proposal for a Council Decision on the position to be 
adopted, in respect of an international instrument to be 
elaborated by the ICAO bodies and intended to lead to the 
implementation from 2020 of a single global market-based 
measure addressing emissions from international aviation

Legal base Article 192(1) TFEU, in conjunction with Article 218(9); 
QMV

Department Transport

Document Numbers (37652), — , COM(16) 183

Summary and Committee’s conclusions

22.1 Although greenhouse gas emissions from international aviation currently represent 
only a small percentage of the global total, their current rate of growth is such that they are 
projected to be more than 200% above current levels by 2050. In view of this, efforts have 
been made since the turn of the century to introduce measures to curb emissions from 
this source, both globally within the International Civil Aviation Organisation (ICAO), 
and through the incorporation of aviation into EU’s Emissions Trading System (ETS).

22.2 The need for action is this area has recently been reinforced by the agreement reached 
by the Paris Conference at the end of 2015 that global greenhouse emissions should by 
2050 be reduced to at least 50% below their 1990 levels in order to limit the increase in 
global temperatures, with all sectors of the economy, including international aviation, 
being required to contribute.

22.3 Consideration is currently being given within the ICAO on the implementation of a 
single global market-based measure which seeks to offset carbon dioxide emissions from 
international aviation. The Commission has accordingly put forward this proposal for a 
Council Decision on the position to be adopted by the EU, which would support a robust 
measure limiting emissions, in a non-discriminatory way, to no higher than 2020 levels.

22.4 The Government notes that, although the EU has observer status (and hence the right 
to express a view), it is not a member of the ICAO, and that competence rests with the 
Member States, which are responsible for deciding the final outcome and reaching an 
agreement. However, the EU may adopt a negotiating position where the content of its 
own legislation may be influenced, and, in this instance, the Government accepts that, as 
the outcome of these discussions will have an effect on the EU ETS, a Council Decision is 
necessary. It also says that the UK position is consistent with that outlined, but that it is 
seeking for the Decision to be re-drafted so as to reflect more accurately where competence 
lies on this issue.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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22.5 As we have from time to time (most recently on 20 November 2013) reported on 
the EU’s own efforts to address emissions from international aviation through its 
Emissions Trading System, we think it right to draw to the attention of the House 
this latest stage in the search for an agreement within the International Civil Aviation 
Organisation on a global market based measure. As the Government regards the 
approach suggested as being in line with UK policy objectives, we are content to clear 
the document, but, as we have consistently sought transparency as to the exercise 
of competence, particularly in the context of the Government’s policy that Member 
States should exercise shared competence (leaving the EU to act only where it has 
exclusive competence), we welcome its intention to redraft the proposal to reflect more 
accurately where competence lies in this area. We would therefore be grateful if he 
could update us with his progress on this issue.

Full details of the documents

22.6 Proposal for a Council Decision on the position to be adopted, on behalf of the 
European Union, in respect of an international instrument to be elaborated by the ICAO 
bodies and intended to lead to the implementation from 2020 of a single global market-
based measure addressing emissions from international aviation: (37652), — , COM(16) 
183.

Background

22.7 Although greenhouse gas emissions from international aviation currently represent 
no more than 2% of the global total, the Commission notes that these are growing 
exponentially, and are projected, under a “business as usual” scenario, to be more than 
200% above current levels by 2050. In view of this, efforts have been made since the turn 
of the century to introduce measures to curb emissions from this source, both globally 
through a single market based measure by the International Civil Aviation Organisation 
(ICAO), and by the EU having, in the absence of such an agreement to date, sought to 
incorporate aviation into its wider Emissions Trading System (ETS).

22.8 The need for action is this area has recently been reinforced by the Agreement which 
the Parties to the UN Convention on Climate Change reached in Paris at the end of 2015 
that global greenhouse emissions should by 2050 be reduced to at least 50% below their 1990 
levels in order to limit the increase in global temperatures compared with pre-industrial 
levels. It was also agreed that all sectors of the economy, including international aviation, 
should contribute to achieving these reductions, and, in the Communication111 which it 
produced in March 2015 in advance of the Paris meeting, the Commission specifically 
underlined the need for the ICAO to effectively regulate emissions from this source by the 
end of 2016.

The current document

22.9 Negotiations are currently taking place within the ICAO with a view to reaching 
agreement this autumn on a single global market-based measure which seeks to offset 
carbon dioxide emissions from international aviation. The Commission has accordingly 
put forward this proposal for a Council Decision on the position to be adopted by the EU, 

111 See (36686), 6588/15 + ADDs 1-2: First Report HC 342-i (2015–16), chapter 45 (21 July 2015).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-i/34248.htm
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which would support a measure which is as robust as possible on the environmental issues, 
by working to limit such emissions, in a non-discriminatory manner, to no higher than 
2020 levels. It also calls for, amongst other things, robust and effective implementation, 
and periodic reviews of the scheme over time, while simultaneously proposing that the 
structure should minimise competitive distortions as much as possible, in particular by 
treating all aircraft operators equally on the same routes.

The Government’s view

22.10 In his Explanatory Memorandum of 27 April 2016, the Minister of State at the 
Department for Transport (Robert Goodwill) notes that environment and transport 
are both areas of shared competence within the EU, but that, whilst its Member States 
are members of the ICAO, the EU itself—though having observer status, and hence the 
right to express a view—is not, with competence resting with the Member States (who 
are responsible for deciding the final outcome and reaching an agreement). That said, 
where the content of its legislation may be influenced by such an agreement, the EU 
may adopt a negotiating position, and the Government accepts that, as the outcome of 
these discussions will have an effect on the EU ETS, a Council Decision is required in 
this instance. However, it is seeking, with support from all other Member States, for the 
current Decision to be re-drafted so as to reflect more accurately where competence lies 
on this issue.

22.11 The Minister notes that the UK is a long-standing member of the ICAO, and 
has had a seat on its Council as well as on all the working groups developing the global 
based measure over the last few years. He regards the proposed Council Decision as being 
consistent with the UK position, and in particular, he observes that a measure designed 
along these lines will enable the ICAO to pursue the goal, adopted by its last Assembly 
in 2013, of carbon neutral growth in aviation emissions after 2020, and that the costs 
of offsetting are to be distributed in such a way that no one airline operator is unfairly 
disadvantaged. The Government is therefore content that the Decision will not affect UK 
policy.

Previous Committee Reports

None.
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23 Restrictive measures and Libya
Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny

Document details (a) Council Implementing Decision (CFSP) 2016/694 of 4 May 
2016 implementing Decision (CFSP) 2015/1333 concerning 
restrictive measures in view of the situation in Libya; (b) 
Council Implementing Regulation (EU) 2016/690 of 4 May 
2016 implementing Article 21(1) and 21(5) of Regulation 
(EU) 2016/44 concerning restrictive measures in view of the 
situation in Libya

Legal base (a) Article 31(2) TEU and Article 12(1) of Decision 2015/1333; 
QMV (b) Articles 21(1) and 21(5) of Council Regulation (EU) 
2016/44; QMV

Department Foreign and Commonwealth Office

Document Numbers (a) (37735), —; (b) (37736), —

Summary and Committee’s conclusions

23.1 This Council Implementing Decision and Regulation amend the EU’s restrictive 
measures imposed in view of the situation in Libya so as to  implement the relevant 
UN measures, adding one vessel—the “Distya Ameya”—to the list of entities subject to 
restrictive measures, and amending the entries for two persons.

23.2 The Minister for Europe (Mr David Lidington) says that UN Security Council 
resolution 2278 of 31 March 2016 condemns attempts to export crude oil illicitly from 
Libya, including by parallel institutions that are not acting under the authority of the 
Government of National Accord; and that the UN Security Council Libya Sanctions 
Committee subsequently listed the vessel Distya Ameya (IMO: 9077343) on 27 April 
2016, pursuant to paragraphs 10(a) and 10(b) of UNSCR  2146 (2014), for having illicitly 
exported crude oil from Libya. He says that this could have very serious destabilising 
consequences for the Government of National Accord, and the Government accordingly 
supported the Libyan Government’s proposal.

23.3 Although these measures might not in and of themselves have warranted drawing 
to the attention of the House in other circumstances, we do so now because they come 
at a crucial time for Libya’s political development.  Prime Minister Sarraj continues to 
receive strong support from both the Government, the EU and the wider International 
Community (see paragraph 23.11 below for details). These measures are thus clearly 
part of their continuing endeavours both to sustain his internationally-recognised 
government and constrain those who seek to undermine it. It is equally plain that—
with the EU’s border assistance mission largely in limbo since 2013 and its naval, anti-
people smuggling operation limited to operating in international waters until invited 
by a Libyan government to operation inshore, and talk of the EU building the capacity of 
the Libyan Coast Guard and readiness to respond to the Libyan government’s requests 

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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for training and equipping the Presidential Guard and vetted forces from throughout 
Libya—much hangs in the balance so far as both existing and prospective EU support 
is concerned (see the EU High Representative’s remarks in paragraph 23.12 below).

23.4 In the meantime, we now clear the documents from scrutiny.

23.5 In the circumstances and on this occasion, we do not take issue with the Minister 
having overridden scrutiny.

Full details of the documents

23.6 (a) Council Implementing Decision (CFSP) 2016/694 of 4 May 2016 implementing 
Decision (CFSP) 2015/1333 concerning restrictive measures in view of the situation in 
Libya: (37735), —; (b) Council Implementing Regulation (EU) 2016/690 of 4 May 2016 
implementing Article 21(1) and 21(5) of Regulation (EU) 2016/44 concerning restrictive 
measures in view of the situation in Libya: (37736), —.

Background

23.7 The political background and the most recent changes to the EU’s restrictive measures 
in Libya is set out in our predecessors’ relevant Report.112

23.8 On 31 March 2016, the UN Security Council issued the following statement:

“The Security Council today renewed until 31 July 2017 the measures imposed 
by its resolution 2146 (2014) on the prevention of illicit crude oil exports from 
Libya.

“Acting under Chapter VII of the United Nations Charter in adopting resolution 
2278 (2016), the Council extended measures requiring a vessel’s flag State to 
take the necessary measures to prevent ships from loading, transporting or 
discharging crude oil from Libya. The text also required Member States to 
prevent vessels carrying Libyan crude from entering their ports, and to prevent 
their nationals, entities or individuals on their territory from engaging in any 
financial transactions with respect to such crude oil.

“Also by today’s action, the Council extended, until the same date, the mandate 
of the Panel of Experts assisting the Libya Sanctions Committee established 
under resolution 1970 (2011). It requested that the Government of National 
Accord confirm to the Committee as soon as it exercised sole and effective 
oversight over the National Oil Corporation, the Central Bank of Libya and 
the Libyan Investment Authority.  Further, the Council requested that the 
Government of National Accord appoint a focal point to brief the Committee 
and provide information relevant to its work.

“By further terms of the text, the Council urged Member States to provide 
the Government of National Accord with security and capacity-building 
assistance in response to threats against Libya’s security and in defeating 

112 See (37639), — and (37640), —: Thirty-second Report HC 342-xxxi (2015–16), chapter 8 (4 May 2016).
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terrorist organizations operating in the country. It also urged them to improve 
the monitoring and control of arms or related materiel supplied, sold or 
transferred to Libya.

“Speaking after the vote, Ibrahim Dabbashi (Libya) said his delegation had 
worked closely with Security Council members in drafting the resolution, 
which represented an additional step to help the Libyan people protect and 
develop their national wealth. Although the delegation had not heard any 
serious argument against the proposal to create a Libyan institution for 
investment, it was surprising that the Council had not responded to a request 
for the creation of such a body. The Council would, therefore, be responsible 
for all the losses recorded by the Libyan people, amounting to some $2 billion a 
year, he said. Despite the Council’s reiteration of its commitment to helping the 
Libyan people protect their wealth, there was a contradiction between words 
and deeds, which did not help build the Council’s credibility in the Libyan 
people’s eyes.

“While expressing satisfaction at the national Government’s return of the 
capital, Tripoli, he emphasized, however, that Libya would not have peace and 
security until a legitimate Government could operate in a secure environment. 
The Government’s return was a critical step towards countering the presence of 
armed militias in the capital, which had made “hell” of people’s everyday lives. 
Urging all groups, as well as the Libyan people to support the Government of 
National Accord in facing the criminal militia trying to undermine Tripoli’s 
security through terrorist acts, he called upon all army and police officers to 
return to work on the basis of instructions from the Presidential Council. 
Those who tried to weaken the political process were trying to question the 
legitimacy of the Presidential Council and the Government of National Accord, 
he said, stressing that the Presidential Council and the Assembly of Deputies 
must work to convene an assembly of the people to endorse the Government.”113

23.9 In his Explanatory Memorandum of 18 May 2016, the Minister explains that:

• on 22 April 2016 the Libyan Mission to the UN in New York circulated a letter to 
the UN Libya Sanctions Committee concerning an illicit export of 650,000 barrels 
of crude oil by the Libyan “Eastern National Oil Corporation” onto an Indian-
flagged vessel, the Distya Ameya, coming from the United Arab Emirates; and 
that, in response, the UN Sanctions Committee “wrote to the Indians and Emiratis 
to underline that this shipment would be in breach of UN sanctions”; and 

• on 24 April 2016, the media adviser of the “Eastern National Oil Corporation 
(NOC)”, Dr. Mohamed Menfi stated that “Eastern NOC” did not recognize the 
Libyan Government of National Accord, that the “Eastern NOC” constituted the 
“legitimate” national oil corporation, and that the returns from this shipment 
would go into its own accounts.

113 See Security Council Renews Measures against Illicit Oil Exports from Libya, Grants Mandate Extension for Expert 
Panel Assisting Sanctions Committee.

http://www.un.org/press/en/2016/sc12309.doc.htm
http://www.un.org/press/en/2016/sc12309.doc.htm
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The Government’s view

23.10  The Minister says:

“Such a blatant attempt to divert funds from the legitimate National Oil 
Corporation and Central Bank of Libya in Tripoli could have had very serious 
destabilising consequences for the Government of National Accord. Due to 
the fact that the vessel had already departed from Libya, the UK supported 
the Libyan Government’s proposal to designate the vessel at the UN Sanctions 
Committee.”

23.11 In a separate letter of the same date, the Minister says:

“Expeditious transposition of UN measures into EU law ensures EU Member 
States rapidly comply with their UN obligations. I regret that, due to the urgent 
need to transpose these UN measures, I found myself in the position of having 
to agree to the adoption of these documents before your Committee had an 
opportunity to scrutinise them.”

Related developments

23.12 On 16 May 2015, leading members of the International Community114 issued the 
following Joint Communiqué:

“We welcome the presence of Prime Minister al-Sarraj and commend his 
leadership in guiding Libya’s institutions through seating the government in 
Tripoli, a turning point in the Libyan political process.

“We express our strong support for the Libyan people in maintaining the 
unity of Libya. We reaffirm our support for the implementation of the Libyan 
Political Agreement (LPA) of Skhirat, Morocco signed on December 17, 2015, 
and for the Government of National Accord (GNA) as the sole legitimate 
government of Libya, as stated in the Rome Communique of December 13, 
2015, and endorsed in UN Security Council Resolution 2259. We urge all 
parties to work constructively towards the completion of the transitional 
institutional framework, particularly by enabling the House of Representatives 
to fully carry out its role as outlined in the LPA.

“We renew our firm support to Libya’s sovereignty, territorial integrity, and 
unity. We share the Libyan people’s aspiration to transform Libya into a secure 
and democratic state, achieve unity and reconciliation, and restore the rule of 
law and state authority. We express our solidarity with the Libyan people in 
the face of the humanitarian and economic hardship that the political crisis 
has created. We reiterate our determination to assist Libyan institutions as 
they work to re-establish prosperity and urgently deliver basic services. All 
segments of society from all Libya’s regions must find their rightful place in 
the political process and contribute to charting the path towards stability. We 
encourage Libya’s new authorities to strengthen their outreach inside Libya 

114 Algeria, Chad, China, Egypt, France, Germany, Jordan, Italy, Malta, Morocco, Niger, Qatar, Russia, Saudi Arabia, 
Spain, Sudan, Tunisia, Turkey, the United Arab Emirates, the United Kingdom, the United States, the European 
Union, United Nations, the League of Arab States, and the African Union.
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and seek effective mechanisms for a dialogue to support reconciliation. We are 
committed to supporting all efforts of the GNA in order to enhance political 
outreach throughout the country. The GNA should provide swift humanitarian 
assistance to the whole country, especially in Benghazi.

“We commend the efforts of the neighbouring countries, the regional countries, 
the African Union, the League of Arab States, the European Union, and the 
United Nations to contribute to achieving these goals. We reiterate our full 
political backing for the efforts of Special Representative of the United Nations 
Secretary-General Martin Kobler and commend his recent outreach to various 
Libyan communities.

“Security is key for the future of Libya. The GNA faces critical security challenges, 
but it does not face them alone. We salute the Presidency Council’s creation 
of the Presidential Guard which will be composed of professional personnel 
according to Article III of the Presidential Council Decree No. 2 to protect 
national institutions, members of the Presidential Council, and members of 
the government. We recognize the necessity of enhanced coordination efforts 
between legitimate Libyan military and security forces and urge them to 
work quickly to implement a unified command in accordance with the LPA, 
to coordinate the fight against Da’esh and UN-designated terrorist groups in 
Libyan territory. Ensuring security and defending the country from terrorism 
must be the task of unified and strengthened national security forces. Libyans 
must fight against terrorism with unity.

“We look forward to partnering with the GNA and neighbouring countries to 
tackle the threat posed throughout the Mediterranean and on its land borders 
by criminal organizations engaged in all forms of smuggling and trafficking, 
including in human beings. We appreciate the cooperation between Libyan 
Authorities, neighbouring countries, and the European Union aimed at 
dismantling the business model used by the criminal networks, including 
through building the capacity of the Libyan Coast Guard. We are ready to 
respond to the Libyan government’s requests for training and equipping the 
Presidential Guard and vetted forces from throughout Libya.

“The Government of National Accord has voiced its intention to submit 
appropriate arms embargo exemption requests to the UN Libya Sanctions 
Committee to procure necessary lethal arms and materiel to counter UN-
designated terrorist groups and to combat Da’esh throughout the country. 
We will fully support these efforts while continuing to reinforce the UN arms 
embargo.

“We reiterate our commitment to ceasing support to and official contact with 
parallel institutions. The GNA is the sole legitimate recipient of international 
security assistance and is charged with preserving and protecting Libya’s 
resources for the benefit of all its people. While deploring recent oil and arms 
transactions made outside the scope of the GNA, we reaffirm our commitment 
to upholding the arms embargo and measures concerning illicit oil exports, 
established pursuant to UN Security Council 2278 and other relevant 
resolutions.
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“Libya’s national economic institutions, including the Central Bank of Libya 
(CBL), National Oil Corporation (NOC), and Libyan Investment Authority 
(LIA), must function under the sole stewardship of the GNA.

“The international community is willing to reopen diplomatic missions in 
Tripoli as soon as possible. The GNA shall take all necessary measures in order 
to provide the security conditions that will allow the return of the diplomatic 
missions.”

23.13 Speaking after this gathering, the EU High Representative for Foreign Affairs and 
Security Policy (HR; Federica Mogherini) said:

“We had a good meeting here in Vienna of the group that, both from the 
international community at large and from the region, supports the ongoing 
process in Libya. It was very important to have Prime Minister Sarraj with us. 
As the European Union, we are working with him and the Presidency Council 
since months now. It was excellent to start the meeting today listening to his 
words on what Libya needs and what the international community, and in 
particular Europe, can do to help his efforts, first of all, to reunite the country, 
to start delivering for the Libyan population. We always tend to focus on the 
security threats for us or on the migration challenges, but we have to remember 
that our first duty is towards the Libyan people who are suffering since years a 
terrible situation on the ground. So, we have decided all together to support this 
government that everybody around the table recognises as the sole legitimate 
authority of the country, and to support it in different ways. When it comes 
to the European Union, we have started to use the one hundred million Euros 
package that we have prepared. Many of the projects that we identified with the 
Libyan authorities are actually running, especially those on the humanitarian 
support to the Libyan people, especially to help the internally displaced people 
— those people in Libya that are suffering from results of the conflict. We hope 
to be able to do more in that respect, once the Government of National Accord 
is fully operational.

“We welcomed the decision by Prime Minister al-Sarraj to ask Ministers to 
take their duties waiting for the swearing in of the government. This will 
make it possible for us to identify, with the government, further projects to be 
implemented, both on the humanitarian, and on the economic and security 
side. I am going to meet again with him to continue in that direction.

“Obviously, the European Union supports also Libya in terms of security. 
This is not something related to defence, but we are working with the Libyan 
authorities, in the sectors of civilian security, meaning police, border control, 
all that is related to interior and justice ministries and also the institution 
building for the country. Obviously we also discussed our common work to 
manage migratory flows and refugees in the country. We have common shared 
responsibility to prevent the loss of lives of so many people inside Libya and 
in the Mediterranean. We have started in Brussels the operational planning 
of extending and expanding the mandate of operation EUNAVFOR MED 
SOPHIA, that is active in the Mediterranean at the moment at high seas. We 
have received an indication from the Prime Minister that one of the elements 
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that they would need is the training and support of their coast guards, for 
both migration issues and also security issues. This is something that we are 
ready to do. We started planning and now I will discuss further with the Prime 
Minister on the ways of making this operational, hoping to be in the position 
of being able to do so in the next weeks. This obviously, is not the only way in 
which we work on migration in Libya. We work with the Libyan authorities, 
as I said, to strengthen their border capacities and also with the IOM and the 
UNHCR to be in the conditions for them to operate inside Libya.

“We have a terrible humanitarian situation for the migrants, who are slaves of 
the criminal organisations in this moment on the Libyan territory. It is also 
an issue of Libyan authorities’ responsibility, to avoid that people lose their 
lives inside Libya or in Libyan waters. We are also working with the countries 
of the Sahel. I was in Nigeria just the day before yesterday to discuss this with 
many of them to strengthen their capacities, in particular Niger, to control 
their territory before the criminal networks bring the migrants inside Libya. 
This is what the European Union is doing and is planning to do in partnership 
with Libya; and again I hope that we will be in the position of doing even more 
in the future.”

Previous Committee Reports

None, but see (37639), — and (37640), —: Thirty-second Report HC 342-xxxi (2015–16), 
chapter 8 (4 May 2016).
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24 Restrictive measures against North 
Korea

Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny

Document details Council Regulation concerning restrictive measures against 
the Democratic People’s Republic of Korea

Legal base Article 215 TFEU; QMV

Department Foreign and Commonwealth Office

Document Numbers (37750), —

Summary and Committee’s conclusions

24.1 On 2 March 2016, the UN Security Council:

“condemned in the strongest terms the nuclear test conducted by the 
Democratic People’s Republic of Korea on 6 January 2016 ‘in violation and 
flagrant disregard’ of the relevant resolutions, its actions thereby constituting 
a challenge to the Treaty on Non-Proliferation of Nuclear Weapons (NPT) and 
to peace and stability in the region and beyond.”

24.2 Unanimously adopting resolution 2270 (2016), the 15-member Council also:

“condemned the Democratic People’s Republic of Korea launch of 7 February 
2016, using ballistic missile technology, and demanded that it comply 
immediately with its international obligations”; and noted that

“Its previous actions on the subject included the adoption of resolutions 1718 
(2006), 1874 (2009), 2087 (2013) and 2094 (2013).”

24.3 In that resolution, the Council decided that:

• Member States should:

“inspect cargo within or transiting through their territory—including airports, 
sea ports and free trade zones—that was destined for or originating from the 
Democratic People’s Republic of Korea”; also 

“prohibit that country’s nationals and those in their own territories from 
leasing or chartering their flagged vessels and aircraft to it, or providing it 
with crew services”; 

prohibit “any designated individuals or entities assisting in the evasion of 
sanctions or violation of all related resolutions”;

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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“prohibit their own nationals and others subject to their jurisdiction, as well 
as entities incorporated in their respective territories from registering vessels 
in the Democratic People’s Republic of Korea and obtaining authorization for 
vessels to use their respective flag”;

“deny permission for any aircraft to take off from, land at or overfly their 
respective territories if such aircraft contained items for supply, sale, transfer 
or export of which were prohibited by all related resolutions, except in cases of 
emergency landing”;

“Pyongyang should not supply, sell or transfer coal, iron, iron ore, gold, 
titanium ore, vanadium ore, and rare earth minerals, and that all States should 
prohibit their nationals from procuring such materials”; and

• also decided that:

“all States should prevent the sale or supply of aviation fuel—including 
aviation gasoline, naphtha-type jet fuel, kerosene-type jet fuel, and kerosene-
type rocket fuel—whether or not originating in their own territory, to the 
Democratic People’s Republic of Korea”;

Member States “should expel Pyongyang’s diplomats, governmental 
representatives or nationals acting in a governmental capacity who assisted in 
the evasion of sanctions or the violation of related resolutions”; and

“prevent specialized teaching or training of Democratic People’s Republic of 
Korea nationals within their territories, or by their nationals, in disciplines 
that could contribute to the proliferation of sensitive nuclear activities or the 
development of nuclear-weapon delivery systems.”115

24.4 Because of their complexity, the EU decided to implement these various proscriptions 
in stages: first by adding more individuals and entities in early March,116 and then dealing 
with the first stage of implementing the sectoral measures on 31 March 2016, via the 
adoption of Council Decision (CFSP) 2016/476. This Council Regulation, which was 
adopted on 29 April 2016, completes the process.

24.5 When we last considered such restrictive measures, we suspected they would not 
be the end of the story.117 As the Minister for Europe (Mr David Lidington) notes, the 
recent Workers’ Party of Korea Congress aimed to consolidate Kim-Jong-un’s position, 
giving him the new title of Chairman of the Workers’ Party of Korea, and he expects 
further provocations and continued tension on the Korean Peninsula in the short 
term, following recently-concluded South Korea-US military exercises.

24.6 On that previous occasion, we did not take issue with the Minister having 
overridden scrutiny, as he explained that the rapid transposition of UN sanctions into 
the EU legislation ensured the effective and credibility of the sanctions regime.

115 See Security Council Imposes Fresh Sanctions on Democratic People’s Republic of Korea, Unanimously Adopting 
Resolution 2270 (2016) for further details, comment by various representatives of UN Member States and the text of 
the resolution.

116  See (37568), — and (37569), —: Twenty-seventh Report HC 342-xxvi (2015–16), chapter 8 (23 March 2016).
117 See (37651), —: Twenty-ninth Report HC 342-xxviii (2015–16), chapter 18 (20 April 2016).

http://www.un.org/press/en/2016/sc12267.doc.htm
http://www.un.org/press/en/2016/sc12267.doc.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxvi/34211.htm
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24.7 Now, the Minister says that this Council Regulation was discussed at length in 
Brussels due to the complexity of some measures and the differing positions of Member 
States; that it was then important to adopt the Regulation swiftly once consensus was 
reached to ensure no further delay—and that “[p]rior to adoption, this document was 
marked Limité”. In a similar letter to our counterparts in the Lords, the Minister does 
not mention this last point, but underlines his regret at having to agree to its adoption 
of before the Lords’ Committee had an opportunity to scrutinise it and how seriously 
he takes his responsibility to keep them informed on issues concerning sanctions.

24.8 We understand the operational reasons for adopting this Council Regulation 
prior to scrutiny. But we are dismayed by the continuing implication that the Minister 
takes his responsibilities less seriously with regard to this House.

24.9 We now clear the document.

Full details of the documents

Council Regulation (EU) 2016/682 of 29 April 2016 amending Regulation (EC) No. 
329/2007 concerning restrictive measures against the Democratic People’s Republic of 
Korea: (37750), —.

Background

24.10 On 14 October 2006, the UN Security Council adopted Resolution 1718 (2006) 
in which it condemned the nuclear test that the Democratic People’s Republic of Korea 
(DPRK) conducted on 9 October 2006, determining that there was a clear threat to 
international peace and security, and imposing on all Member States of the United Nations 
that they apply a number of restrictive measures.118

24.11 Common Position 2006/795/CFSP provides for the implementation of the 
restrictive measures set out in Resolution 1718 (2006)—notably for a ban on exports 
of goods and technology which could contribute to the DPRK’s nuclear-related, other 
weapons of mass destruction-related or ballistic missile-related programmes, and on the 
provision of related services, a ban on procurement of goods and technology from the 
DPRK, a ban on exports of luxury goods to North Korea, as well as the freezing of funds 
and economic resources of persons, entities and bodies engaged in or providing support 
for the said the DPRK programmes.

24.12 Council Regulation (EC) No. 329/2007 of 27 March 2007 implemented these 
provisions, and all subsequent amendments to the relevant EU’s restrictive measures.

24.13 Council Decision 2013/183/CFSP, as amended, implements the provisions set out 
in United Nations Security Council resolutions (UNSCR) 1718 (2006), 1874 (2009), 2087 
(2013), 2094 (2013) and 2270 (2016), and certain EU autonomous sanctions measures 
which include additional listings of persons and entities.

118 See Security Council condemns nuclear test for full details.

http://www.un.org/press/en/2006/sc8853.doc.htm
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Implementing UNSCR 2270 (2016)

24.14 As the first stage in implementing UNSCR 2270 (2016), there was a Council 
Decision and Commission Implementing Regulation that added “16 persons and 12 
entities to the current list of persons and entities subject to sanctions measures, and the 
biographical amendments only”. We cleared this from scrutiny on 23 March 2016. 119

24.15 Council Decision (CFSP) 2016/476 of 31 March 2016, by further amending 
Decision 2013/183/CFSP, implemented the other measures set out in UNSCR 2270 (2016). 
We cleared this from scrutiny on 20 April 2016.120

Council Regulation (EU) 2016/682 of 29 April 2016

24.16 The Council Regulation incorporates the measures prescribed in UNSCR 2270, 
amending Regulation (EU) 329/2007 accordingly. It was adopted on 29 April 2016.

The Government’s view

24.17 In his Explanatory Memorandum of 13 May 2016, the Minister for Europe says:

“The DPRK has responded to increased sanctions with strong rhetoric by calling 
for additional nuclear tests, and by conducting a series of missile launches. 
Further provocations and continued tension on the Korean Peninsula are 
likely in the short term, following recently-concluded South Korea-US military 
exercises, and the recent Workers’ Party of Korea Congress. The congress, held 
from 6 to 9 May 2016, aimed to consolidate Kim-Jong-un’s position, giving 
him the new title of Chairman of the Workers’ Party of Korea.”

24.18 The Minister goes on to say that the Government remains concerned about security 
on the Korean Peninsula:

“but we maintain diplomatic relations with DPRK in support of our policy 
of critical engagement. As the only western member of the P5 countries to 
have an embassy in Pyongyang, we can engage carefully, but directly, with the 
government and people, making clear the views of the UK and the international 
community on its nuclear weapons programme and proliferation activities, 
and on other issues such as its record on human rights, which is also of serious 
concern.”

24.19 The Minister once again says that these “robust sanctions measures” will:

“provide a strengthened means to tackle DPRK’s illicit activities and will 
further disrupt its ability to acquire the material it needs to support its nuclear 
and other WMD related programmes. Despite the DPRK’s rhetoric, the United 
Nations has sent a very clear and unified message that its actions pose a serious 
challenge to the Nuclear Non-Proliferation Treaty, as well as to international 
peace and stability, and will not be tolerated. The measures imposed send 
a strong signal that the international community is prepared to take tough 
action in response to continued violations of UNSC resolutions.”

119 See (37568), — and (37569), —: Twenty-seventh Report HC 342-xxvi (2015–16), chapter 8 (23 March 2016).
120 See (37651), —: Twenty-ninth Report HC 342-xxviii (2015–16), chapter 18 (20 April 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxvi/34211.htm
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The Minister’s letter of 13 May 2016

24.20 Recalling the EU decision to transpose the sanctions measures contained in 
Resolution 2270 in stages; adoption of the Council Decision and Commission Implementing 
Regulation concerning listings of individuals, entities and maritime vessels on 4 March 
to mitigate the risk of “asset flight”; and the Council Decision concerning the sectoral 
measures adopted on 31 March (as set out above), the Minister says:

“The corresponding Council Regulation which I am submitting was adopted 
on 29 April. The Regulation was discussed at length in Brussels due to the 
complexity of some measures and the differing positions of Member States. 
It was important to adopt the Regulation swiftly once consensus was reached 
amongst all 28 Member States to ensure no further delay. Prior to adoption, 
this document was marked Limité.”

Previous Committee Reports

None, but see (37651), —: Twenty-ninth Report HC 342-xxviii (2015–16), chapter 18 (20 
April 2016) and (37568), — and (37569), —: Twenty-seventh Report HC 342-xxvi (2015–
16), chapter 8 (23 March 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxvi/34211.htm
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25 A voluntary humanitarian admission 
scheme for Syrian refugees in Turkey

Committee’s assessment Legally and politically important

Committee’s decision Cleared from scrutiny; further information requested; 
drawn to the attention of the Home Affairs Committee

Document details Commission Recommendation of 11.01.2016 for a voluntary 
humanitarian admission scheme with Turkey

Legal base Article 292 TFEU

Department Home Office

Document Numbers (37454), 15428/15, C(15) 9490

Summary and Committee’s conclusions

25.1 Turkey hosts more than 2.7 million registered Syrian refugees, the majority under the 
age of 18.121 In January, the Commission adopted a Recommendation, which is not legally 
binding, inviting Member States to participate in a Voluntary Humanitarian Admission 
Scheme with Turkey. The scheme has a dual purpose: to encourage a sustainable reduction 
in the number of irregular border crossings from Turkey to the EU by offering “an orderly, 
managed, safe and dignified” passage to the EU for up to 80,000 displaced Syrians in 
Turkey each year. Syrians entering the EU under the humanitarian admission scheme 
would be entitled to remain in their host Member State for at least one year. Although 
Member States are under no obligation to participate in the scheme, the Commission 
envisages that there should be an equitable distribution which takes into account each 
Member State’s capacity to receive and integrate individuals in need of protection, as well 
as population size, GDP, unemployment rate and past asylum efforts. 

25.2 The Voluntary Humanitarian Admission Scheme has been overshadowed by the 
agreement reached between the EU and Turkey in March to end irregular migration 
from Turkey to the EU.122 The agreement envisages the return to Turkey of all irregular 
migrants crossing the Aegean to the Greek Islands. In return, EU Member States will 
resettle one Syrian from Turkey for each Syrian returned to Turkey (the “one for one” 
principle), increase aid for Syrian refugees in Turkey, accelerate efforts to lift short-stay visa 
requirements for Turkish nationals travelling to the Schengen area (but not to the UK), 
and “re-energise” Turkey’s negotiations for accession to the EU.123 The agreement took 
effect on 20 March and the first returns began in early April. The Voluntary Humanitarian 
Admission Scheme will be activated once there is evidence of a substantial and sustainable 
reduction in irregular migration from Turkey to the EU.

121 See the latest UNHCR data, 6 May 2016.
122 See the EU-Turkey Statement of 18 March 2016.
123 See (37704): chapter 1 of this Report for further details.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://data.unhcr.org/syrianrefugees/country.php?id=224
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/
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25.3 We considered the Commission Recommendation in February and asked the 
Immigration Minister (James Brokenshire) to tell us:

• whether or not the Government intends to participate in the Voluntary 
Humanitarian Admission Scheme and to explain why;

• how many EU and Schengen associated countries (Norway, Iceland, Switzerland 
and Liechtenstein) are expected to participate in the scheme;

• whether common processing centres have been established in Turkey and standard 
operating procedures for processing candidates for humanitarian admission 
agreed (on the latter, the Recommendation set a deadline of 11 February); 

• whether the Government would support the proposed use of the Flexibility 
Instrument to fund the humanitarian admission scheme and what the financial 
implications would be for the UK;

• whether the Government sees any role for the EU in establishing safe and legal 
routes to the EU, either through resettlement or humanitarian admission schemes, 
and in implementing the principle of solidarity and fair sharing of responsibility 
for those individuals in need of protection who are already within the EU;124 and

• whether the Government makes any distinction between humanitarian 
readmission and resettlement and why the Government considers that the EU lacks 
competence on either or both, with particular reference to Article 78(2)(g) TFEU 
which provides for the adoption of measures on “partnership and cooperation with 
third countries for the purpose of managing inflows of people applying for asylum 
or subsidiary protection”.

25.4 We also noted that, although the Recommendation does not cite a Title V (justice 
and home affairs) legal base, its content clearly concerns areas of justice and home affairs 
cooperation. We suggested that the Government’s view that the UK’s Title V opt-in does 
not apply in this case sat uneasily with its broader policy that “JHA content” rather than 
legal base is the trigger for the application of the UK’s Title V opt-in.

25.5 We thank the Minister for his comprehensive response in which he confirms 
that the Government does not intend to participate in the Voluntary Humanitarian 
Admission Scheme but that individuals resettled under the UK’s national resettlement 
programmes may be “counted against this scheme”.

25.6 We look forward to receiving a more detailed analysis of EU competence for 
resettlement and other forms of humanitarian admission as and when the Commission 
brings forward legislative proposals in these areas.

25.7 We note the Government’s view that the UK’s Title V opt-in Protocol only applies 
to “legally binding obligations that are pursuant to Title V”. We disagree. We consider 
that the position advanced by the Government is unnecessarily restrictive and does 
not reflect the broad scope of the Protocol which applies to any proposal or initiative 
“pursuant to Title V”.

124 Article 80 TFEU provides that EU policies on asylum and immigration shall be governed by the principle of solidarity 
and fair sharing of responsibility, including its financial implications, between the Member States.
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25.8 We are content to clear the Recommendation from scrutiny but ask the Government 
to notify us once the Voluntary Humanitarian Admission Scheme has been formally 
activated.

Full details of the documents

Commission Recommendation of 11.01.2016 for a voluntary humanitarian admission 
scheme with Turkey: (37454), 15428/15, C(15) 9490.

Background

25.9 Our Twenty-fourth Report (listed at the end of this chapter) provides a detailed 
overview of the Voluntary Humanitarian Admission Scheme and the Government’s 
position. Chapter 1 of this Report (37704) contains further information on the recent EU-
Turkey Agreement to stem irregular migration to the EU.

The Minister’s letter of 6 May 2016

UK participation in the Voluntary Humanitarian Admission Scheme

25.10 The Minister comments:

“The operation of the Recommendation is similar to our national resettlement 
schemes. We have made clear resettlement schemes are best decided at national 
level and we will continue to deliver our resettlement commitments through 
national schemes. We are therefore not participating in this Recommendation. 
However, it should be noted that we are already resettling Syrian refugees 
from Turkey who are registered with the UNHCR under our current Syrian 
Resettlement Scheme. The Presidency has advised that there may be scope for 
national figures to be counted against this scheme and if so we will share our 
figures, whilst making clear that we are not signing up to any additional or EU 
scheme.”

Wider participation in the Voluntary Humanitarian Admission Scheme

25.11 The Minister observes:

“Germany, Finland and Netherlands are currently participating in the 
scheme and have already resettled from Turkey as part of this deal. Norway 
and Switzerland are supportive of this scheme but have not provided any 
resettlement figures.”

Common processing centres and standard operating procedures

25.12 The Minister advises:

“Standard operating procedures have not been agreed yet and processing centres 
have not been established for this Recommendation. Since the announcement 
of the voluntary humanitarian admission scheme for Syrian refugees in Turkey, 
the EU has reached a migration agreement with Turkey. One aspect of this 

http://data.consilium.europa.eu/doc/document/ST-15428-2015-INIT/en/pdf
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deal is the 1 for 1 agreement, whereby the EU will resettle one Syrian refugee 
from Turkey to the EU for every Syrian readmitted to Turkey from a Greek 
island. It is understood that the 1 for 1 agreement will take priority over the 
Recommendation at hand and that any action on the voluntary humanitarian 
admission scheme will be delayed until after ‘irregular crossings between Turkey 
and the EU have come to end, or at least have been very substantially reduced’. 
The standard operating procedures for resettlement of refugees from Turkey 
into the EU were approved by the Council on 6 April and shared by the EU 
delegation with the Turkish counterparts for their comments.”

Proposed use of the Flexibility Instrument to fund the humanitarian 
admission scheme and the financial implications for the UK

25.13 The Minister explains:

“Currently, there is no budgetary proposal attached to this scheme. It reflects 
a Commission ambition to resettle 80,000 migrants per year from Turkey over 
the next 5 years. The Commission Recommendation states that this would 
be funded through the Asylum, Migration and Integration Fund (AMIF) 
which the UK contributes to as a normal part of its EU budget contributions. 
However, these costs will only materialise in the future subject to a formal 
legislative proposal, Member State agreement and practical action to resettle 
migrants at such a scale over the coming years. The Government will consider 
the financing of such a scheme when a formal budgetary proposal is brought 
forward.”

The EU’s role in establishing safe and legal routes to the EU 

25.14 The Minister comments:

“Resettlement schemes are best decided at national level and we will continue 
to deliver our resettlement commitments through national schemes. In 
regard to safe and legal routes generally, there is little evidence that providing 
opportunities for small numbers of migrants to travel legally from source 
countries will have a significant impact on the very large numbers of migrants 
who want to come to the EU. However there is a need to provide arrangements 
for the small minority of exceptions whose needs cannot be met in the region. 
We believe it is better to prioritise interventions upstream in countries of origin 
and transit in ways that reduce the need of migrants to leave their country of 
origin or move on from a safe third country.”

The EU’s role in implementing the principle of solidarity and fair sharing of 
responsibility for those individuals in need of protection who are already 
within the EU

25.15 The Minister re-states the Government’s opposition to EU relocation measures:

“The Government believes that relocation is the wrong response to the 
migration crisis. It does nothing to address the underlying causes of the crisis 
and simply moves the problem around Europe. The Government will continue 
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to push for a comprehensive response and will focus on measures that will 
make a real difference such as providing practical on the ground support and 
upstream interventions to address the reasons why people feel they have no 
choice but to travel to Europe.”

Humanitarian readmission and resettlement

25.16 We asked the Minister whether the Government makes any distinction between 
humanitarian admission and resettlement. He responds:

“The Recommendation at hand aims to introduce a scheme whereby people 
‘in clear need of international protection, on request of the United Nations 
High Commissioner for Refugees’ (UNHCR), will be transferred from Turkey 
to a Member State in order to be recognised as a beneficiary of international 
protection.  This scheme will operate in a similar way to our Resettlement 
schemes, whereby individuals are referred for resettlement by the UNHCR, 
having been recognised as refugees in need of international protection. We 
therefore view the Recommendation as a form of resettlement. In our view 
resettlement and humanitarian admission are essentially the same. They sit on 
different parts of a protection continuum — they are migration routes based on 
protection need and can be more or less elaborate and may or may not require 
a full refugee determination process to be completed before admittance to the 
destination country.”

EU competence for resettlement

25.17 We asked the Minister to explain why his Explanatory Memorandum on the 
Recommendation stated that “there is no competence in the Treaties for the EU to act 
on resettlement and this should be left to Member States”, given that Article 78(2)(g) 
TFEU provides for the adoption of measures on “partnership and cooperation with third 
countries for the purpose of managing inflows of people applying for asylum or subsidiary 
protection”. Commenting specifically on Article 78(2)(g), he says: 

“We consider that this constitutes cooperation with third countries on 
upstream intervention methods to help control EU migration; for example 
the discussions over an upstream processing centre in Niger, rather than 
resettlement. However, we will await any formal legislative proposal from the 
Commission and consider its justification for using Article 78(2)(g) as a legal 
base for resettlement before taking a final decision.”

Application of the UK’s Title V (justice and home affairs) opt-in Protocol

25.18 We recalled our consistently-held view that the UK’s Title V opt-in only applies to 
measures which cite a Title V legal base. The Recommendation cites a non-Title V legal 
base—Article 292 TFEU, which authorises the Commission to adopt recommendations—
but its content clearly concerns aspects of justice and home affairs cooperation. We 
suggested that the Government’s position, as articulated in the Minister’s Explanatory 
Memorandum, that the UK’s Title V opt-in does not apply to the Recommendation was 



174  Third Report of Session 2016–17 

difficult to reconcile with the Government’s broader policy that JHA content rather than 
legal base is the trigger for the application of the UK’s Title V opt-in Protocol (Protocol 
No. 21 to the EU Treaties). The Minister responds:

“The Recommendation is not legally binding on Member States. Therefore, there 
cannot be said to be any legally binding obligations from this Recommendation 
on Member States on which the terms of Protocol No. 21 would bite. This is 
consistent with the Government’s approach to asserting the opt-in to legally 
binding obligations that are pursuant to Title V.”

Previous Committee Reports

Twenty-fourth Report HC 342-xxiii (2015–16), chapter 9 (24 February 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxiii/34212.htm
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26 Implementation of the European 
Agenda on Migration

Committee’s assessment Legally and politically important

Committee’s decision Cleared from scrutiny; drawn to the attention of the Home 
Affairs Committee

Document details Commission Communication on the State of Play in 
implementing the priority actions under the European Agenda 
on Migration

Legal base —

Department Home Office

Document Numbers (37523), 6056/16 + ADDs 1–9, COM(16) 85

Summary and Committee’s conclusions

26.1 The migration and refugee crisis continues to dominate the EU’s political agenda 
and has generated a swathe of policy documents and legislative instruments which seek to 
manage the consequences more effectively, ensure a fair sharing of responsibility amongst 
Member States, and move towards a sustainable system of migration management. The 
Commission Communication is one of a number of similar policy documents prepared 
ahead of important meetings of EU leaders—in this case, the February European Council. 
It also informed discussions with the then Prime Minister of Turkey, Mr Davutoglu, in 
March which culminated in the EU-Turkey Statement setting out ambitious measures to 
end irregular migration from Turkey to the EU.125

26.2 We considered the Communication at our meeting on 16 March and asked the 
Immigration Minister (James Brokenshire) to provide further information on the 
following matters:

• His assessment of the EU-Turkey Statement and its compliance with international 
and EU asylum laws;

• Details of the UK’s contribution to “hotspots”—first reception centres—established 
in Greece and Italy, and the proportion of UK resources that will be dedicated to 
identifying and registering children at risk;

• The Government’s position on the renewal or replacement of the EU Action Plan 
on Unaccompanied Minors which expired at the end of 2014;

• The immediate steps being taken at national and at EU level to identify children at 
risk and to reverse the growing phenomenon of missing unaccompanied migrant 
children (estimated by Europol in January to number more than 10,000);

125 See the EU-Turkey Statement issued on 18 March 2016.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/
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• Whether UK asylum laws include the safe third country concept and the Minister’s 
view on the Commission’s suggestion that a sufficient connection may be established 
if an asylum seeker has transited through a safe third country or that country is 
“geographically close” to the asylum seeker’s country of origin;

• His view on whether Turkey constitutes a safe third country for asylum purposes; 
and

• The Government’s position on developing “legal pathways” to protection based on 
a collective EU approach to resettlement and humanitarian admission.

26.3 We reproduce the Minister’s response. Further information on the content of the 
Communication, the Government’s position, and other significant policy documents 
produced by the Commission can be found in the Reports listed at the end of this chapter.

26.4 We welcome the Minister’s efforts to address the significant delays in responding to 
the questions raised in our earlier Reports. We acknowledge the strain on Home Office 
resources and the sustained pressure on officials stemming from the exceptionally 
large number of refugees and migrants crossing the Mediterranean Sea and the 
political crisis it has generated in Europe. How to respond to the crisis is one of the 
most important challenges facing the EU and the UK. It is essential that Parliament 
can play its part and hold Ministers to account for the positions they take on rapidly-
emerging EU policy documents and legislative proposals.

26.5 The accumulated backlog of Ministerial replies seriously hinders our ability to 
bring important information promptly to the attention of the House. Processing late 
replies while events have moved on is an unproductive use of our and the Government’s 
time, not least because the information (as in this case) will often have been 
superseded by more recent developments. We note, for example, that the Minister’s 
Written Ministerial Statement of 21 April (issued a day after writing to us) announced 
that the Government would be providing 75 expert personnel to support Greece, 
further assistance for vulnerable migrant children in Europe, and new resettlement 
opportunities for 3,000 “children at risk” from the Middle East and North Africa.126 

Earlier this month, the Government also indicated that it would work with local 
authorities to develop plans to resettle unaccompanied children from France, Greece 
and Italy.127

26.6 To avoid prolonging the scrutiny process unnecessarily, we ask the Minister to 
ensure that, in future, he responds promptly and seeks to address fully the questions 
raised or information requested in our Reports. To illustrate our concerns, it is 
not enough simply to assert that the EU-Turkey agreement “can be implemented in 
full accordance with EU and international law” when we have asked for a reasoned 
assessment. Nor does the Minister explain what immediate steps are being taken at EU 
and national level to identify children at risk and reverse the alarming growth in the 
number of missing unaccompanied migrant children in Europe, or describe how the 
safe third country concept has been incorporated into UK asylum law and is applied 
in practice.

126 See the Minister’s Written Ministerial Statement of 21 April 2016.
127 See the Minister’s response to an Urgent Question taken on 10 May 2016.

https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2016-04-21/HCWS687/
https://hansard.parliament.uk/commons/2016-05-10/debates/16051027000001/ChildRefugeeResettlement
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26.7 Given the pace of developments, we agree to release the Commission 
Communication from scrutiny but intend to pursue any outstanding issues in our 
scrutiny of other related documents.

Full details of the documents

26.8 Commission Communication on the State of Play of implementation of the priority 
actions under the European Agenda on Migration: (37523), 6056/16 + ADDs 1-9, COM(16) 
85.

The Minister’s letter of 20 April 2016

26.9 The Minister first apologises for the delay in providing the information requested 
in earlier Reports and says that the Home office is addressing the backlog “as a matter of 
priority”. He continues:

“As you will be aware, action at EU level to try and deal with the migration 
crisis has led to a large number of documents being produced. Inevitably this 
has put a strain on the Department’s resources and I apologise that we have not 
always met our scrutiny commitments in as timely a way as we would like. It 
seems likely there will continue to be sustained pressure on Home Office teams 
working on migration issues in coming months. I have asked policy officials 
to deploy resource flexibly to assist both the asylum and migration teams’ 
workloads. This approach aims to improve the Department’s performance.”

The Minister’s assessment of the EU-Turkey Statement and its compliance 
with international and EU asylum laws

26.10 The Minister comments:

“The Prime Minister attended the EU-Turkey Summit and Informal European 
Council meeting in Brussels on 7 March, making a written statement to the 
House of Commons the following day. The Prime Minister then attended the 
European Council on 17-18 March, making a written statement to the House 
of Commons on 21 March. The European Union and Turkey have agreed on a 
plan to end illegal migration from Turkey to the EU. The agreement specifically 
targets the people smugglers’ business model and removes the incentive to seek 
illegal routes to the EU. As the Prime Minister stated, the Council agreed to 
prevent migrants from leaving Turkey in the first place and to return to Turkey 
those who make it to Greece.

“The agreement reached will be carried out in line with EU and international 
law, including the principle of non-refoulement. The EU Asylum Procedures 
Directive allows Member States to declare an application ‘inadmissible’ in 
certain clearly defined circumstances, such that a Member State can reject the 
application without examining the substance. I can reassure you that we are 
considering carefully all the legal points related to the EU-Turkey deal reached 
at the Council, including the question of appeals, but we are confident that 
it can be implemented in full accordance with EU and international law. I 

http://esid.parliament.uk/Documents/b0586db7-4568-4122-a4ea-b53ab8164645.pdf
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013L0032
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013L0032
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must reaffirm that the UK Government and our European partners have 
been very clear that no one will be returned to Turkey in breach of any of our 
international protection obligations.”

The UK’s contribution to “hotspots”

26.11 The Minister comments:

“Securing the EU’s external border remains a priority. The UK has provided 
substantial support to Greece and Italy to assist in the establishment and 
running of “hotspots”. We routinely review how best we can support Greece, 
Italy and the EU agencies in increasing their capacity and capability, using UK 
experience in setting up complex systems quickly and efficiently. However, our 
deployments are dependent on the capacity of the host authorities to absorb 
them once hotspot centres have been constructed, fitted out and serviced.

“In terms of the latest UK support to Greece, we have offered five national 
experts to assist the European Asylum Support Office (EASO) at hotspots and 
in the Greek Dublin Unit. Two experts are presently deployed at hotspots and 
another is to be deployed to the Greek Dublin Unit imminently. Two further 
experts stand ready for deployment following the recent calls from EASO to 
assist due to the situation at the Greek and Macedonian border. Deployment 
lengths so far have ranged from one month to two months. In Italy, the UK 
will provide five secondments to the EASO up to two months in length for 
deployment in due course. The length of each deployment will be determined 
by EASO based on operational needs.

“We are in close communication with EASO to identify where resource is 
required and working with them to ensure our resources are utilised effectively. 
We anticipate that our efforts and support will continue for the duration of the 
mission.”

The proportion of UK resources for hotspots that will be dedicated to 
identifying and registering children at risk, and the immediate steps being 
taken at national and at EU level to identify children at risk and to reverse 
the growing phenomenon of missing unaccompanied migrant children

“The Government believes in the importance of providing for the safety and 
welfare needs of unaccompanied children in the EU. The Home Office takes 
seriously its responsibilities towards unaccompanied children when they 
arrive in the UK. Arrangements are in place for their reception and to ensure 
that they have access to services such as health and education. This does not 
mean that every unaccompanied child in the EU should be able to come to the 
UK, or indeed that they should be able to travel through the EU unchecked.

“The Government supports EU measures for ensuring that unaccompanied 
minors are able to access a system for claiming asylum as soon as possible after 
arrival in a safe country. In our view, this must include the ability to ensure 
that when unaccompanied children arrive at EU borders there is the ability to 
stop, fingerprint, and screen them with a view to controlling their movement. 
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This can play a significant part in deterring minors from embarking on, or 
being sent on, such dangerous journeys in the first place, and in ensuring that 
unaccompanied children arriving in the EU are not subject to abuse as they 
transit the Schengen area.

“In addition, the Government believes that a comprehensive solution is needed 
to deal with the drivers of the current migration phenomenon, and not just the 
consequences in terms of migrants’ and refugees’ arrival and reception. It is 
better to prioritise interventions upstream in countries of origin and transit in 
ways that reduce the pressure on children to leave their country of origin, or to 
keep ‘on the move’ when in a safe third country.”

The Government’s position on the renewal or replacement of the EU Action 
Plan on Unaccompanied Minors

26.12 The Minister continues:

“In our view this combination of actions is necessary, and a direct continuation 
or replacement of the EU Action Plan on Unaccompanied Minors which 
expired at the end of 2014 is undesirable. Instead, a different approach is 
needed that will allow for greater flexibility and speed of response to migratory 
phenomena.”

Whether UK asylum laws include the safe third country concept and the 
test for establishing a sufficient degree of connection to a safe third 
country 

26.13 The Minister comments:

“The UK participates in the EU’s Asylum Procedures Directive, which includes 
the Safe Third Country Concept (as set out at Article 27 of the Directive). The 
‘connection’ point is set out in Article 27 of the Asylum Procedures Directive 
but also in Article 38 of the Asylum (Recast) Procedures Directive (which 
the UK does not participate in). This concept requires national legislation 
to determine the degree of connection between an individual and the third 
country.”

Whether the Government considers Turkey to be a safe third country

26.14 The Minister observes:

“The test that must be met is whether Turkey offers sufficient protection, in 
its law and its practice, in order to return third country migrants there. The 
UK takes the view that it does. The UK continues to gather evidence on the 
question of Turkish asylum and protection laws and the position of migrants 
while in Turkey. As with most States there is scope for improvement of the 
asylum process, and we note that Turkey has committed to take further 
measures, but we believe it already meets the required standards for return.”
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The Government’s position on developing “legal pathways” to protection 
based on a collective EU approach to resettlement and humanitarian 
admission

26.15 The Minister concludes:

“With regard to safe and legal routes, there is little evidence that providing 
opportunities for small numbers of migrants to travel legally from source 
countries will have a significant impact on the very large numbers of migrants 
who want to come to the EU. The Government believes it is better to prioritise 
interventions upstream in countries of origin and transit in ways that reduce 
the need of migrants to leave their country of origin or move on from a safe 
third country. Initiatives including the new Khartoum Process, Regional 
Development and Protection Programmes and overseas aid will have a greater 
impact on the lives of migrants.

“However, we do support resettlement as part of a well-managed asylum 
system to assist those who can no longer be supported in the region. The UK is 
resettling 20,000 Syrians in need of protection during this Parliament through 
our Syrian Resettlement Scheme. We saw the first 1000 arrive before Christmas 
2015. We continue to work with UNHCR to identify more vulnerable Syrians 
that they deem in need of resettlement and whose particular needs can only be 
met in countries like the UK.”

Previous Committee Reports

Twenty-sixth Report HC 342-xxv (2015–16), chapter 5 (16 March 2016). The following 
Reports on earlier Commission Communications are also relevant: Commission 
Communication, A European Agenda on Migration, Second Report HC 342-ii (2015–16), 
chapter 1 (21 July 2015) and Seventh Report HC 342-vii (2015–16), chapter 4 (28 October 
2015); Commission Communication, Managing the refugee crisis: immediate operational, 
budgetary and legal measures under the European Agenda on Migration, Fifth Report HC 
342-v (2015–16), chapter 32 (14 October 2015); Commission Communication, Managing 
the refugee crisis — State of play of the implementation of priority actions under the European 
Agenda on Migration, Ninth Report HC 342-ix (2015–16), chapter 8 (18 November 2015) 
and Fifteenth Report HC 342-xiv (2015–16), chapter 8 (16 December 2015); Commission 
Communications, Progress reports on the implementation of hotspots in Greece and Italy, 
Twenty-second Report HC 342-xxi (2015–16), chapter 5 (3 February 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxv/34208.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-ii/34204.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-vii/34207.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-v/34238.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-ix/34212.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xiv/34211.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxi/34208.htm
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27 Information systems to enhance EU 
border management and security  

Committee’s assessment Legally and politically important

Committee’s decision Cleared from scrutiny; further information requested; 
drawn to the attention of the Home Affairs Committee

Document details Commission Communication: Stronger and Smarter 
Information Systems for Borders and Security

Legal base —

Department Home Office

Document Numbers (37647), 7644/16, COM(16) 205

Summary and Committee’s conclusions

27.1 This non-legislative document responds to calls from Member States for improved 
EU information-sharing to enhance EU external border management, security and related 
law enforcement. Its context is politically important, given that some 200 million regular 
EU border crossings and 1.8 million irregular crossings (triggered by the Syrian and other 
crises) were made in 2015 alone and that the recent terrorist attacks in Paris and Brussels 
have thrown the EU’s internal security into the spotlight. Future initiatives envisaged by 
the document, especially where legislative, are also likely be legally significant, potentially 
engaging EU data protection law and fundamental rights and, where applicable, the UK’s 
JHA opt-in.

27.2 Presented at the JHA Council of 21 April,128 the Communication is designed to inform 
political and strategic discussions on migration and security at future JHA Councils.

27.3 The Communication describes the existing information systems addressing EU 
border management and law enforcement:

• For border management, there are three main centralised systems —Schengen 
Information System (SIS), the Visa Information System (VIS) and Eurodac (with a 
fourth “Entry-Exit” system proposed, known as “Smart Borders”;

• It also notes the use that Member States make of the Interpol Stolen and Lost Travel 
Document Database (SLTD) and Advance Passenger Information (API) to control 
entry and exit at the borders; and

• For law enforcement, there are a number of decentralised systems: Prüm (exchange 
of DNA, fingerprints and Vehicle Registration data) and the European Criminal 
Records Information System (ECRIS) (the exchange of criminal convictions), Europol 
databases and the Passenger Names Record system (following recent adoption of the 
new Directive).

128 See “Outcome of Council meeting”.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://www.consilium.europa.eu/en/meetings/jha/2016/04/21/
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27.4 The Commission emphasises the importance of developing information systems in 
the future which can provide law enforcement and immigration authorities with access 
to all the data they need. It identifies problems and limitations in the functionality, 
interconnectivity and complexity of the diverse range of differently-governed information 
systems, with different purposes and access, and proposes improvements to those systems. 
It also suggests new initiatives comprising both new systems and measures to address 
information gaps. This information has been summarised in Annexes 1 (improvements to 
existing systems) and 2 (new initiatives).

27.5 One of the key new initiatives identified, the Entry-Exit System (EES) (part of the 
“Smart Borders” package), has already been proposed by the Commission and is the 
subject of another chapter in this Report.129

27.6 There are challenges in these proposals, including technical and operational 
feasibility, and the Commission highlights the need to comply with EU law and a key data 
protection principle namely the purpose limitation: that personal data must be collected 
for “specified, explicit and legitimate” purposes (purpose specification) and not be “further 
processed in a way incompatible” with those purposes (compatible use). Historically, this 
principle has been implemented by the compartmentalisation of data but the Commission 
suggests that this obstacle to greater interconnectivity and shared access can be assured by 
clear and robust access rules.

27.7 The Government broadly welcomes the Communication and its views, with some 
reservations, on the specific improvements and new initiatives are also set out in Annexes 
1 and 2.

27.8 We thank the Minister for his comprehensive Explanatory Memorandum.

27.9 We note that at the JHA Council of 21 April:

“Ministers discussed actions for improving information exchange and 
agreed to work towards an agreement on the requirements for an integrated 
European information architecture, including interoperability in the area 
of justice and home affairs, covering migration, security/counter-terrorism 
and borders. This agreement will include a roadmap with short, medium 
and long-term actions, which will be presented at the Justice and Home 
Affairs Council in June 2016.”130

27.10 We would be grateful if, following that June JHA Council, the Minister would 
update us on the content of the Roadmap and the Government’s view of it and the 
future actions specified. We also ask the Minister how the agreement and Roadmap 
will reflect the UK’s differential participation in the information systems forming 
part of the “integrated European information architecture”, in line with its limited 
participation in just the law enforcement aspects of Schengen. To what extent will 
this limit the UK’s ability to benefit from any enhanced mechanisms for information 
exchange?

27.11 Although we clear this document from scrutiny, we will continue to monitor 
the progress of existing and new initiatives arising from the Communication. We note 

129 See chapter 14: (37654), 7675/16 + ADDs 1–5 and (37655), 7676/16 + ADDs 1–5.
130 See footnote 1.



183 Third Report of Session 2016–17 

that the Minister will be submitting new Explanatory Memoranda, as and when new 
legislative initiatives deriving from the Communication are published. Given the cost 
of implementing any new IT measures which could be complex, we are pleased to note 
that full consideration of the financial implications for the UK of each new initiative 
will then be assessed.

27.12 Given its importance to the EU’s external border controls and internal security, 
we draw this document and chapter to the attention of the Home Affairs Committee.

Full details of the documents

Commission Communication to the European Parliament and the Council: Stronger and 
Smarter Information Systems for Borders and Security: (37647), 7644/16, COM(16) 205.

The Government’s view

27.13 The Minister of State for Immigration (James Brokenshire) states that overall the 
Government “broadly welcomes” the Communication. He says that the Government 
has “consistently called for more effective information sharing to address migration and 
security threats” and is pleased that the Commission has recognised this in producing the 
Communication.

27.14 He says that the Government understands the value of looking at how the 
interoperability of databases can be enhanced but cautions that any proposals need to:

• be compatible with UK law and processes; and

• respect division of competences.

27.15 However, he recognises that “at first glance, many of the ideas reflect in EU terms” 
what the UK already does on a domestic level.

27.16 The Minister views on the specific improvements to existing information systems 
and new initiatives are set out in summary in Annexes 1 and 2 respectively to this Report 
chapter.

Previous Committee Reports

Annex 1: Overview of improvments to current information systems and the Government’s 
v i e w

http://data.consilium.europa.eu/doc/document/ST-7644-2016-INIT/en/pdf
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Annex 1: Overview of improvments to current information systems and the Government’s view
Existing Information System Border 

manage-
ment: 

EU nation-
als

Border 
manage-
ment:

TCNs

Law 

Enforce-
ment

Suggested improvement UK  
participa-
tion?

Summary of Government 
view 
(para in EM)

Schengen Information System (SIS)

A centralised information exchange 
system used by 25 MS and 4 EU Schen-
gen associates. Contains records on TCN 
prohibited to enter or stay in the Schen-
gen area as well as on EU and TCNs who 
are wanted or missing and on wanted 
objects (e.g. firearms, vehicles, ID).

X X X (1) Adding Automated Fingerprint Identifi-
cation System (AFIS) to SIS by mid-2017;

(2) Commission to propose revising legal 
basis of SIS to enhance functionality, 
including:

-alerts on irregular “return” migrants and 
“Wanted Unknown Persons”;

-facial imagery for biometric ID; and

-automatic transmission and storage of 

hit information

(3) MS to maximise their use, both in terms 
of data input and searching.

Yes (partial, 
only in relation 
to law enforce-
ment).

Notes that the Communication 
envisages wider biometric sharing, 
but only when initially taken and not 
post-incident. It will press the Com-
mission on this point. (para 34).

On (1), HMG welcomes a fingerprint 
search functionality. It has been 
pressing for some time for the SIS 
biometric system to allow match-
ing on biometric data rather than 
allowing biometric matching only as 
confirmation of a biographical hit. It 
is working with the Commission to 
ensure that the new biometric solu-
tion SISII meets technical and legal 
requirements (para 35).

On (2), HMG will need to consider in 
more detail the suggested addition-
al functionalities, in particular the 
extent of application to the UK. Cur-
rently, the UK would not be bound 
by measures building on the immi-
gration elements of Schengen. It 
also needs to check that there would 
be no overlap between a new SISii 
alerts for “wanted unknown person” 
and for inter-country checking of 
fingerprints under Prüm (para 36).
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Existing Information System Border 
manage-
ment: 

EU nation-
als

Border 
manage-
ment:

TCNs

Law 

Enforce-
ment

Suggested improvement UK  
participa-
tion?

Summary of Government 
view 
(para in EM)

Interpol: Stolen and Lost Travel Doc-
uments database (STLD)

This is a central database on passport 
and other travel documents that have 
been reported stolen or lost by the 
issuing authorities to Interpol. Reports 
are also to be included in SIS where the 
relevant authorities are based in Schen-
gen. The new Schengen Borders Code 
Regulation requires travel documents of 
all TCN and free movement migrants to 
be checked against SLTD (connected at 
all border checks).

X X [Though, 
the Com-
munication 
notes, that 
in-country 
law en-
forcement 
consul-
tation of 
STLD would 
enhance 
security].

(1)MS to establish electronic connections to 
Interpol tools at all their external border 
crossings;

(2)MS to comply with obligation to enter 
and search data on stolen or lost travel 
documents in both SIS and SLTD databases 
at the same time.

The UK is a 
member coun-
try of Interpol 
and the EU and 
Interpol closely 
co-operate.

The Government welcomes moves to 
increase document security and ID 
management. It is already working 
with the Commission and MS to 
ensure that travel documents are as 
secure as possible (para 41).

Advance Passenger Information:

API is information, collected at check-
in, about a person’s Identity prior to 
boarding an inbound EU flight and helps 
identify irregular migrants. There are 
specific arrangements for transmission of 
API relating to travel by ship. There is no 
central EU API database.

X X (1) MS to automate the use of API data for 
checks against SIS and Interpol’s SLTD in 
line with existing best practice;

(2)Commission to review need to revise 
legal basis for processing of API data to en-
sure wider implementation and to include 
an obligation for MS to require and use API 
data for all inbound and outbound flights.

The UK’s Border 
Agency already 
screens API 
data against 
watch-lists to 
allow early 
identification 
of persons of 
known interest 
for security, 
immigration, 
customs or law 
enforcement 
purposes.

The UK would welcome the Commis-
sion’s proposed initiative in (2), as it 
supports:

- the checking of travel documents 
against the SLTD ;

-mandatory checks prior to arrival at 
the border; and

-implementation of the PNR Direc-
tive (para 37).
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Visa Information System (VIS)

This is a centralised system for the 
exchange of data on short-stay visas 
between MS, to which all Schengen MS 
and their external border checks are con-
nected. It processes data on the status 
of visas and related decisions, processing 
biographical, digital and fingerprint data 
of applicants. It can be used to verify 
applicants’ ID and to detect irregular 
migration and security risks.

X Under 
specified 
conditions, 
access to 
VIS data can 
be
Europol and 
national 
law en-
forcement
authorities 
in relation 
to
terrorist or 
other seri-
ous criminal 
offences.

Commission to consider further improve-
ments of VIS before end of 2016, consider-
ing possibilities such as:

-improving facial imagery to enable bio-
metric matching;

-using biometric data of visa applicants to 
search in future AFIS;

-reducing age limit for collecting finger-
prints of children between the age of 6-12 
years;

-facilitating search of Interpol’s STLD during 
visa application.

See also links with the new Entry-Exit 
System (EES).

No. Any work to enhance VIS function-
alities or even the further examina-
tion of the legal feasibility of law 
enforcement access to VIS would be 
of limited benefit to the UK since it 
does not participate in VIS (para 39).
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EURODAC

This contains the fingerprints of asylum 
applicants and irregular TCNs. Its primary 
purposes is to determine which EU 
country is responsible for processing of 
an asylum application, in line with the 
Dublin Regulations. It is available at the 
border but, unlike VIS and SIS, it is not a 
border management system.

X Law en-
forcement 
authorities 
and Europol 
are entitled 
to search 
in relation 
to serious 
crimes and 
terrorism.

Commission to present proposal to revise 
legal basis of EURODAC to add function-
ality relating to irregular migration and 
return, addressing:

- the ability to track secondary movements 
of irregular migrants between MS;

-the means to identify and re-document 
irregular migrants for returns;

- sharing EURODAC data with 3rd countries

Yes, but the UK 
will not have 
access to EU-
RODAC for law 
enforcement 
purposes unless 
and until the 
UK participates 
in PRÜM.

Notes that the Communication 
envisages wider biometric sharing, 
but only when initially taken and not 
post-incident. It will press the Com-
mission on this point (para 34).

There would be significant value in 
allowing a newly enrolled EURODAC 
fingerprint to be searched against 
existing criminal data sets in MS. The 
UK find it very valuable, currently, 
to search fingerprints taken for 
immigration purposes against law 
enforcement fingerprint records in 
the UK (para 34).

Law enforcement access to EURO-
DAC will be valuable as the UK does 
have access to EURODAC (para 39).

PRÜM

This framework originated as a multilat-
eral agreement between MS to exchange 
DNA, fingerprint and Vehicle Registra-
tion Data. There is limited access to data 
for Member States. Positive matches are 
exchanged through bilateral exchange 
mechanisms.

X (1) MS to implement fully and use Prüm

(2) Commission to consider infracting MS if 
not connected to Prüm framework and do 
not respond satisfactorily to pre-infraction 
“pilot” letters;

(3) Commission and eu-LISA to examine if 
future AFIS can complement fingerprint 
exchanges under Prüm.

Not yet – UK 
application to 
rejoin is pend-
ing.

On (2), the UK applied to rejoin 
Prüm on 23.01.16 and the Commis-
sion has until 23.05.16 to consider 
the application. As the UK was not 
previously participating, it has not 
received a pre-infraction pilot letter 
(paragraph 40).
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Europol databases

The Europol Information System 
(EIS) is a centralised criminal informa-
tion database used for investigation. It 
can be used by MS and Europol to store 
and query data on serious crime and 
terrorism.

SIENA is a secure e-communication net-
work between Europol and other bodies, 
such as competent authorities (customs, 
asset recovery offices etc).

X (1)Europol to fully use existing search 
access to SIS, VIS and EURODAC;

(2) Commission and Europol to identify oth-
er synergies between EIS and SIS and other 
systems; and

(3) Commission and eu-LISA to examine 
whether future AFIS can complement 
Europol’s criminal investigation and count-
er-terrorism systems.

UK participates 
in the original 
Europol Council 
Decision but 
has not opted 
into the new 
proposed Regu-
lation (formally 
adopted by the 
EP on 11 May). 
Will consider a 
post-adoption 
opt-in.

Interpol databases X UK is a member 
country of In-
terpol and the 
EU co-operates 
with Interpol.

Passenger Name Records X See new initiative, PNR Directive in Annex 
2.

Yes, the UK has 
opted into the 
new Directive, 
adopted on 21 
April 2016.

European Criminal Records Informa-
tion System (ECRIS)

This allows exchanging information 
during the course of criminal proceed-
ings on previous convictions made in 
criminal courts throughout the EU. The 
Commission has proposed that it should 
extend to TCNs and stateless persons.

X EP and Council are to adopt in 2016 the 
proposal to enable MS authorities to more 
efficiently conduct fingerprint searches for 
TCNs in ECRIS.

Yes. More should be done to see the 
systematic sharing of criminal 
convictions, particularly in relation 
to terrorism, serious and organised 
crimes. Considers the Communica-
tion is silent on this (para 33).
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Customs systems 

There are various databases, including 
the Customs Information system, which 
contain data on movements of goods, 
identification of economic operators 
and risk-related information that can be 
used to reinforce internal security. These 
systems also have their own controlled, 
restricted and secure infrastructure 
(Common Communication Network).

X —
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— HORIZONTAL ISSUES:

(1) Commission to promote level of imple-
mentation of existing information systems 
and performance of MS (taking into 
account the specific terms of Protocols 21 
(containing the UK’s JHA opt-in provisions) 
and 36 (enabling the UK’s JHA block-out 
and partial re-opt in effective by 1 Decem-
ber 2014);

(2) eu-LISA to develop a central monitoring 
capacity for data quality for all systems 
under its competence;

(3)Commission to present measures to 
enhance document security and ID man-
agement and to further combat document 
fraud, possibly drawing on secure identi-
fication as employed in the eIDAS Regula-
tion (on electronic identification and trust 
services for electronic transactions in the 
internal market); and

(4)Commission to explore possible synergy 
and convergence between information 
systems for EU border management and 
customs systems.

On (3), the Government welcomes 
moves to increase document security 
and ID management. It is already 
working with the Commission and 
MS to ensure that travel documents 
are as secure as possible (para 41).
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New Initiative, including 
on interoperability

Linked to an exist-
ing database?

Border manage-
ment?

EU nationals 
and/or TCNS?

Law enforce-
ment?

UK participa-
tion?

Summary of Government view

EES:

An Entry-Exit System (EES) (part of 
the “Smart Borders” package) has 
already been proposed by the Com-
mission. This will:

- record the time and place of entry 
and exit of all TCNs (visa required 
and exempt) travelling to the 
Schengen area for a short stay (90 
days in any 180 day period)

-register the IDs of the TCNs (alpha-
numeric data, fingerprints, facial 
imagery) and details of travel doc-
uments and then link to electronic 
entry and exit records, helping to 
identify document and ID fraud, 
overstayers and undocumented 
persons.

The Communication recommends 
that the EP and Council treat the 
legislative proposals on the EES 
with the utmost priority, aiming for 
adoption by the end of 2016.

EES will complement 
Visa Information 
System (VIS) which is 
the centralised system 
for the exchange of 
data on short-stay 
visas between Member 
States. It processes data 
and decision relating 
to applications for 
short-stay visas to visit 
or transit through the 
Schengen area.

X
TCNS.

No. The UK will not be bound by any EES proposal. HMG 
will issue a separate EM on this (para 42).
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on interoperability

Linked to an exist-
ing database?

Border manage-
ment?

EU nationals 
and/or TCNS?

Law enforce-
ment?

UK participa-
tion?

Summary of Government view

PNR:

A Passenger Name Records (PNR) 
Directive has now been adopted on 
21 April 2016:

-The PNR Directive will ensure bet-
ter cooperation between national 
systems and reduce security gaps 
between MS;

-This is because PNR data, consist-
ing of booking information with 
contact details, trip and reserva-
tion details, special remarks, seat 
and baggage information, means 
of payment – are all helpful and 
necessary to identify high-risk trav-
ellers in the context of combatting 
terrorism;

- Passenger Information Units (PIUs) 
will receive information direct from 
carriers without the creation of a 
central database but assisted by 
standardised solutions and proce-
dures (for which the Commission 
is preparing a draft implementing 
act).

X Yes. Supports the adoption and implementation of the PNR 
Directive as a matter of urgency (para 43).

EPRIS:
Commission to assess in 2016 the 
necessity, technical feasibility and 
proportionality of establishing a 
European Police Records Informa-
tion System.

X UK JHA opt-in 
would apply to 
any new proposal.

UK understands the need to share police information 
more effectively, it does not support the central stor-
age of police information held by MS. This is because 
of significant risks regarding data security and in ensur-
ing that data storage rules (e.g. reliability matrices) can 
be understood in all MS (para 45).
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New Initiative, including 
on interoperability

Linked to an exist-
ing database?

Border manage-
ment?

EU nationals 
and/or TCNS?

Law enforce-
ment?

UK participa-
tion?

Summary of Government view

Information gap prior to arrivals 
of visa-exempt TCNs:

Commission to assess in 2016 the 
necessity, technical feasibility and 
proportionality of establishing a 
new EU tool such as an EU Travel 
Information and Authorisation 
System.

X

TCNS.

It is likely that the 
UK will be exclud-
ed as it builds on 
those aspects of 
Schengen in which 
the UK does not 
participate.

This proposal would not directly affect the UK as it 
does not participate in the immigration aspects of 
Schengen (para 44).

Expert Group on interoperabili-
ty of information systems

Commission is to set up this group 
with EU Agencies, Member States 
and relevant stakeholders to ex-
plore legal, technical and operation-
al aspects of  enhancing interop-
erability, looking at necessity, 
feasibility, proportionality and data 
protection.

X X X — Understands the need to improve interoperability but 
does not consider that a separate Working Group is 
needed on interoperability. Will co-operate with the 
Commission on legal, technical and operational discus-
sion (para 46).

Single Search Interface

Commission and eu-LISA, with Ex-
pert Group, to support MS to install 
a single search interface to query 
central systems, particularly to see 
whether “one-stop-shop” searches 
possible without modifying access 
rights.

X X X — Understands the potential value of a single search 
interface, but considers that:
- any solution is bound to be complicated;
- the UK will need to ensure that it can use the inter-
face
- that building enabling systems will not adversely im-
pact domestic police and immigration IT systems
- that implementation would not affect the UK’s own 
technology roadmap (para 47).



194
 Th

ird
 R

ep
o

rt o
f Sessio

n
 2016–17 

New Initiative, including 
on interoperability

Linked to an exist-
ing database?

Border manage-
ment?

EU nationals 
and/or TCNS?

Law enforce-
ment?

UK participa-
tion?

Summary of Government view

Interconnectivity of information 
systems

Commission and eu-LISA to investi-
gate, with Expert Group, the further 
promotion of interconnectivity be-
tween centralised systems, beyond 
EES and VIS.

X X X — Sees value:
- in extending centralised interconnectivity between 
EES and VIS to SIS and between SIS and EURODAC;
- on being able to search data held on EES and VIS, not 
just against immigration data in SIS but against polic-
ing data held on SIS;
- for example, there would be significant value in 
knowing via a biometric match whether a entrant to 
the EU is already known to the police in an EU country;
-in using biometrics to find out whether an EU entrants 
is wanted by a MS under a different identity (para 48).

Biometric Matching Service

Commission and eu-LISA to analyse, 
together with the Expert Group, the 
necessity and feasibility of a shared 
biometric matching service for all 
relevant information systems.

X X X — Sees value:
- In a shared biometric matching service as fingerprint 
matching used to match those taken in controlled 
conditions can be very reliable;
However, the quality of biometrics taken at the border 
and by the police is not always good and fingerprints 
are not always taken when required by EU law (para 
49).

Common repository of data 
(core module)

Commission and eu-LISA, together 
with Expert Group, to explore legal, 
technical, operational and financial 
implications of longer term devel-
opment of a common repository of 
data.

To also work towards developing a 
global Uniform Message Format for 
all relevant information systems.

X X X — The Government is cautious about a common reposito-
ry of data as a long-term objective:
- it would raise a number of complex legal and policy 
issues, including on data protection and competence;
- it would be better to focus on practical initiatives 
to improve implementation of existing mechanisms, 
enhancing interoperability and functionality;
- the Government will monitor any progress in this area 
very closely and note the Commission’s recognition that 
such an objective is ambitious;
-there can be significant technical value in storing com-
mon data types on common data platforms (para 50).
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Suggested improvement UK  
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Schengen Information System (SIS)

A centralised information exchange 
system used by 25 MS and 4 EU Schen-
gen associates. Contains records on TCN 
prohibited to enter or stay in the Schen-
gen area as well as on EU and TCNs who 
are wanted or missing and on wanted 
objects (e.g. firearms, vehicles, ID).

X X X (1) Adding Automated Fingerprint Identifi-
cation System (AFIS) to SIS by mid-2017;

(2) Commission to propose revising legal 
basis of SIS to enhance functionality, 
including:

-alerts on irregular “return” migrants and 
“Wanted Unknown Persons”;

-facial imagery for biometric ID; and

-automatic transmission and storage of 

hit information

(3) MS to maximise their use, both in terms 
of data input and searching.

Yes (partial, 
only in relation 
to law enforce-
ment).

Notes that the Communication 
envisages wider biometric sharing, 
but only when initially taken and not 
post-incident. It will press the Com-
mission on this point. (para 34).

On (1), HMG welcomes a fingerprint 
search functionality. It has been 
pressing for some time for the SIS 
biometric system to allow match-
ing on biometric data rather than 
allowing biometric matching only as 
confirmation of a biographical hit. It 
is working with the Commission to 
ensure that the new biometric solu-
tion SISII meets technical and legal 
requirements (para 35).

On (2), HMG will need to consider in 
more detail the suggested addi-
tional functionalities, in particular 
the extent of application to the 
UK. Currently, the UK would not be 
bound by measures building on the 
immigration elements of Schengen. It 
also needs to check that there would 
be no overlap between a new SISii 
alerts for “wanted unknown person” 
and for inter-country checking of 
fingerprints under Prüm (para 36).
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Interpol: Stolen and Lost Travel Doc-
uments database (STLD)

This is a central database on passport 
and other travel documents that have 
been reported stolen or lost by the 
issuing authorities to Interpol. Reports 
are also to be included in SIS where the 
relevant authorities are based in Schen-
gen. The new Schengen Borders Code 
Regulation requires travel documents of 
all TCN and free movement migrants to 
be checked against SLTD (connected at 
all border checks).

X X [Though, 
the Com-
munication 
notes, that 
in-country 
law en-
forcement 
consul-
tation of 
STLD would 
enhance 
security].

(1)MS to establish electronic connections to 
Interpol tools at all their external border 
crossings;

(2)MS to comply with obligation to enter 
and search data on stolen or lost travel 
documents in both SIS and SLTD databases 
at the same time.

The UK is a 
member coun-
try of Interpol 
and the EU and 
Interpol closely 
co-operate.

The Government welcomes moves to 
increase document security and ID 
management. It is already working 
with the Commission and MS to 
ensure that travel documents are as 
secure as possible (para 41).

Advance Passenger Information:

API is information, collected at check-
in, about a person’s Identity prior to 
boarding an inbound EU flight and helps 
identify irregular migrants. There are 
specific arrangements for transmission of 
API relating to travel by ship. There is no 
central EU API database.

X X (1) MS to automate the use of API data for 
checks against SIS and Interpol’s SLTD in 
line with existing best practice;

(2)Commission to review need to revise 
legal basis for processing of API data to en-
sure wider implementation and to include 
an obligation for MS to require and use API 
data for all inbound and outbound flights.

The UK’s Border 
Agency already 
screens API 
data against 
watch-lists to 
allow early 
identification 
of persons of 
known interest 
for security, 
immigration, 
customs or law 
enforcement 
purposes.

The UK would welcome the Commis-
sion’s proposed initiative in (2), as it 
supports:

- the checking of travel documents 
against the SLTD ;

-mandatory checks prior to arrival at 
the border; and

-implementation of the PNR Directive 
(para 37).
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Visa Information System (VIS)

This is a centralised system for the 
exchange of data on short-stay visas 
between MS, to which all Schengen MS 
and their external border checks are con-
nected. It processes data on the status 
of visas and related decisions, processing 
biographical, digital and fingerprint data 
of applicants. It can be used to verify 
applicants’ ID and to detect irregular 
migration and security risks.

X Under 
specified 
conditions, 
access to 
VIS data can 
be
Europol and 
national 
law en-
forcement
authorities 
in relation 
to
terrorist or 
other seri-
ous criminal 
offences.

Commission to consider further improve-
ments of VIS before end of 2016, consider-
ing possibilities such as:

-improving facial imagery to enable bio-
metric matching;

-using biometric data of visa applicants to 
search in future AFIS;

-reducing age limit for collecting finger-
prints of children between the age of 6-12 
years;

-facilitating search of Interpol’s STLD during 
visa application.

See also links with the new Entry-Exit 
System (EES).

No. Any work to enhance VIS functional-
ities or even the further examination 
of the legal feasibility of law en-
forcement access to VIS would be of 
limited benefit to the UK since it does 
not participate in VIS (para 39).
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EURODAC

This contains the fingerprints of asylum 
applicants and irregular TCNs. Its primary 
purposes is to determine which EU 
country is responsible for processing of 
an asylum application, in line with the 
Dublin Regulations. It is available at the 
border but, unlike VIS and SIS, it is not a 
border management system.

X Law en-
forcement 
authorities 
and Europol 
are entitled 
to search 
in relation 
to serious 
crimes and 
terrorism.

Commission to present proposal to revise 
legal basis of EURODAC to add function-
ality relating to irregular migration and 
return, addressing:

- the ability to track secondary movements 
of irregular migrants between MS;

-the means to identify and re-document 
irregular migrants for returns;

- sharing EURODAC data with 3rd countries

Yes, but the UK 
will not have 
access to EU-
RODAC for law 
enforcement 
purposes unless 
and until the 
UK participates 
in PRÜM.

Notes that the Communication 
envisages wider biometric sharing, 
but only when initially taken and not 
post-incident. It will press the Com-
mission on this point (para 34).

There would be significant value in 
allowing a newly enrolled EURODAC 
fingerprint to be searched against 
existing criminal data sets in MS. The 
UK find it very valuable, currently, 
to search fingerprints taken for 
immigration purposes against law 
enforcement fingerprint records in 
the UK (para 34).

Law enforcement access to EURODAC 
will be valuable as the UK does have 
access to EURODAC (para 39).

PRÜM

This framework originated as a multilat-
eral agreement between MS to exchange 
DNA, fingerprint and Vehicle Registra-
tion Data. There is limited access to data 
for Member States. Positive matches are 
exchanged through bilateral exchange 
mechanisms.

X (1) MS to implement fully and use Prüm

(2) Commission to consider infracting MS if 
not connected to Prüm framework and do 
not respond satisfactorily to pre-infraction 
“pilot” letters;

(3) Commission and eu-LISA to examine if 
future AFIS can complement fingerprint 
exchanges under Prüm.

Not yet – UK 
application to 
rejoin is pend-
ing.

On (2), the UK applied to rejoin Prüm 
on 23.01.16 and the Commission has 
until 23.05.16 to consider the appli-
cation. As the UK was not previously 
participating, it has not received a 
pre-infraction pilot letter (paragraph 
40).
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Europol databases

The Europol Information System 
(EIS) is a centralised criminal informa-
tion database used for investigation. It 
can be used by MS and Europol to store 
and query data on serious crime and 
terrorism.

SIENA is a secure e-communication net-
work between Europol and other bodies, 
such as competent authorities (customs, 
asset recovery offices etc).

X (1)Europol to fully use existing search 
access to SIS, VIS and EURODAC;

(2) Commission and Europol to identify oth-
er synergies between EIS and SIS and other 
systems; and

(3) Commission and eu-LISA to examine 
whether future AFIS can complement 
Europol’s criminal investigation and count-
er-terrorism systems.

UK participates 
in the original 
Europol Council 
Decision but 
has not opted 
into the new 
proposed Regu-
lation (formally 
adopted by the 
EP on 11 May). 
Will consider a 
post-adoption 
opt-in.

Interpol databases X UK is a member 
country of In-
terpol and the 
EU co-operates 
with Interpol.

Passenger Name Records X See new initiative, PNR Directive in Annex 
2.

Yes, the UK has 
opted into the 
new Directive, 
adopted on 21 
April 2016.

European Criminal Records Informa-
tion System (ECRIS)

This allows exchanging information 
during the course of criminal proceed-
ings on previous convictions made in 
criminal courts throughout the EU. The 
Commission has proposed that it should 
extend to TCNs and stateless persons.

X EP and Council are to adopt in 2016 the 
proposal to enable MS authorities to more 
efficiently conduct fingerprint searches for 
TCNs in ECRIS.

Yes. More should be done to see the 
systematic sharing of criminal convic-
tions, particularly in relation to ter-
rorism, serious and organised crimes. 
Considers the Communication is silent 
on this (para 33).
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manage-
ment:

TCNs

Law 

Enforce-
ment

Suggested improvement UK  
participa-
tion?

Summary of Government 
view 
(para in EM)

Customs systems 

There are various databases, including 
the Customs Information system, which 
contain data on movements of goods, 
identification of economic operators 
and risk-related information that can be 
used to reinforce internal security. These 
systems also have their own controlled, 
restricted and secure infrastructure 
(Common Communication Network).

X —
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Existing Information System Border 
manage-
ment: 

EU nation-
als

Border 
manage-
ment:

TCNs

Law 

Enforce-
ment

Suggested improvement UK  
participa-
tion?

Summary of Government 
view 
(para in EM)

— HORIZONTAL ISSUES:

(1) Commission to promote level of imple-
mentation of existing information systems 
and performance of MS (taking into 
account the specific terms of Protocols 21 
(containing the UK’s JHA opt-in provisions) 
and 36 (enabling the UK’s JHA block-out 
and partial re-opt in effective by 1 Decem-
ber 2014);

(2) eu-LISA to develop a central monitoring 
capacity for data quality for all systems 
under its competence;

(3)Commission to present measures to 
enhance document security and ID man-
agement and to further combat document 
fraud, possibly drawing on secure identi-
fication as employed in the eIDAS Regula-
tion (on electronic identification and trust 
services for electronic transactions in the 
internal market); and

(4)Commission to explore possible synergy 
and convergence between information 
systems for EU border management and 
customs systems.

On (3), the Government welcomes 
moves to increase document security 
and ID management. It is already 
working with the Commission and MS 
to ensure that travel documents are 
as secure as possible (para 41).
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Annex 2: Overviewof actions to develop new infromation systems to address infrormation gaps and the 
Government’s view

New Initiative, including 
on interoperability

Linked to an exist-
ing database?

Border manage-
ment?

EU nationals 
and/or TCNS?

Law enforce-
ment?

UK participa-
tion?

Summary of Government view

EES:

An Entry-Exit System (EES) (part of 
the “Smart Borders” package) has 
already been proposed by the Com-
mission. This will:

- record the time and place of entry 
and exit of all TCNs (visa required 
and exempt) travelling to the 
Schengen area for a short stay (90 
days in any 180 day period)

-register the IDs of the TCNs (alpha-
numeric data, fingerprints, facial 
imagery) and details of travel doc-
uments and then link to electronic 
entry and exit records, helping to 
identify document and ID fraud, 
overstayers and undocumented 
persons.

The Communication recommends 
that the EP and Council treat the 
legislative proposals on the EES 
with the utmost priority, aiming for 
adoption by the end of 2016.

EES will complement 
Visa Information 
System (VIS) which is 
the centralised system 
for the exchange of 
data on short-stay 
visas between Member 
States. It processes data 
and decision relating 
to applications for 
short-stay visas to visit 
or transit through the 
Schengen area.

X
TCNS.

No. The UK will not be bound by any EES proposal. HMG 
will issue a separate EM on this (para 42).
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New Initiative, including 
on interoperability

Linked to an exist-
ing database?

Border manage-
ment?

EU nationals 
and/or TCNS?

Law enforce-
ment?

UK participa-
tion?

Summary of Government view

PNR:

A Passenger Name Records (PNR) 
Directive has now been adopted on 
21 April 2016:

-The PNR Directive will ensure bet-
ter cooperation between national 
systems and reduce security gaps 
between MS;

-This is because PNR data, consist-
ing of booking information with 
contact details, trip and reserva-
tion details, special remarks, seat 
and baggage information, means 
of payment – are all helpful and 
necessary to identify high-risk trav-
ellers in the context of combatting 
terrorism;

- Passenger Information Units (PIUs) 
will receive information direct from 
carriers without the creation of a 
central database but assisted by 
standardised solutions and proce-
dures (for which the Commission 
is preparing a draft implementing 
act).

X Yes. Supports the adoption and implementation of the PNR 
Directive as a matter of urgency (para 43).

EPRIS:
Commission to assess in 2016 the 
necessity, technical feasibility and 
proportionality of establishing a 
European Police Records Informa-
tion System.

X UK JHA opt-in 
would apply to 
any new proposal.

UK understands the need to share police information 
more effectively, it does not support the central stor-
age of police information held by MS. This is because 
of significant risks regarding data security and in ensur-
ing that data storage rules (e.g. reliability matrices) can 
be understood in all MS (para 45).
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New Initiative, including 
on interoperability

Linked to an exist-
ing database?

Border manage-
ment?

EU nationals 
and/or TCNS?

Law enforce-
ment?

UK participa-
tion?

Summary of Government view

Information gap prior to arrivals 
of visa-exempt TCNs:

Commission to assess in 2016 the 
necessity, technical feasibility and 
proportionality of establishing a 
new EU tool such as an EU Travel 
Information and Authorisation 
System.

X

TCNS.

It is likely that the 
UK will be exclud-
ed as it builds on 
those aspects of 
Schengen in which 
the UK does not 
participate.

This proposal would not directly affect the UK as it 
does not participate in the immigration aspects of 
Schengen (para 44).

Expert Group on interoperabili-
ty of information systems

Commission is to set up this group 
with EU Agencies, Member States 
and relevant stakeholders to ex-
plore legal, technical and operation-
al aspects of  enhancing interop-
erability, looking at necessity, 
feasibility, proportionality and data 
protection.

X X X — Understands the need to improve interoperability but 
does not consider that a separate Working Group is 
needed on interoperability. Will co-operate with the 
Commission on legal, technical and operational discus-
sion (para 46).

Single Search Interface

Commission and eu-LISA, with Ex-
pert Group, to support MS to install 
a single search interface to query 
central systems, particularly to see 
whether “one-stop-shop” searches 
possible without modifying access 
rights.

X X X — Understands the potential value of a single search 
interface, but considers that:
- any solution is bound to be complicated;
- the UK will need to ensure that it can use the inter-
face
- that building enabling systems will not adversely im-
pact domestic police and immigration IT systems
- that implementation would not affect the UK’s own 
technology roadmap (para 47).
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New Initiative, including 
on interoperability

Linked to an exist-
ing database?

Border manage-
ment?

EU nationals 
and/or TCNS?

Law enforce-
ment?

UK participa-
tion?

Summary of Government view

Interconnectivity of information 
systems

Commission and eu-LISA to investi-
gate, with Expert Group, the further 
promotion of interconnectivity be-
tween centralised systems, beyond 
EES and VIS.

X X X — Sees value:
- in extending centralised interconnectivity between 
EES and VIS to SIS and between SIS and EURODAC;
- on being able to search data held on EES and VIS, not 
just against immigration data in SIS but against polic-
ing data held on SIS;
- for example, there would be significant value in 
knowing via a biometric match whether a entrant to 
the EU is already known to the police in an EU country;
-in using biometrics to find out whether an EU entrants 
is wanted by a MS under a different identity (para 48).

Biometric Matching Service

Commission and eu-LISA to analyse, 
together with the Expert Group, the 
necessity and feasibility of a shared 
biometric matching service for all 
relevant information systems.

X X X — Sees value:
- In a shared biometric matching service as fingerprint 
matching used to match those taken in controlled 
conditions can be very reliable;
However, the quality of biometrics taken at the border 
and by the police is not always good and fingerprints 
are not always taken when required by EU law (para 
49).

Common repository of data 
(core module)

Commission and eu-LISA, together 
with Expert Group, to explore legal, 
technical, operational and financial 
implications of longer term devel-
opment of a common repository of 
data.

To also work towards developing a 
global Uniform Message Format for 
all relevant information systems.

X X X — The Government is cautious about a common reposito-
ry of data as a long-term objective:
- it would raise a number of complex legal and policy 
issues, including on data protection and competence;
- it would be better to focus on practical initiatives 
to improve implementation of existing mechanisms, 
enhancing interoperability and functionality;
- the Government will monitor any progress in this area 
very closely and note the Commission’s recognition that 
such an objective is ambitious;
-there can be significant technical value in storing com-
mon data types on common data platforms (para 50).

None.
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28 Implementing the Schengen roadmap
Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny; relevant to our outstanding 
recommendation for a debate on the floor of the House 
covering the following documents: Council document 
15429/15, a Commission Communication: Eighth biannual 
report on the functioning of the Schengen area 1 May–10 
December 2015, Council document 15397/15, a proposal for a 
Regulation amending the Schengen Borders Code as regards 
the reinforcement of checks against relevant databases at 
external borders (decision reported on 27 January 2016), 
Council document 6798/16, a Commission Communication: 
Back to Schengen — A Roadmap and Council document 
5985/16, a Council Implementing Decision addressing 
serious deficiencies in the management of Greece’s external 
borders (decision reported on 13 April 2016), and Council 
document 7183/16, a Commission Communication: Next 
operational steps in EU-Turkey cooperation in the field of 
migration (decision reported on 27 April 2016), and Council 
document 8175/16, a Commission Communication, First 
Report on progress made in the implementation of the EU-
Turkey Statement (decision reported on 25 May 2016); drawn 
to the attention of the Home Affairs Committee

Document details (a) Commission Communication: Assessment of Greece’s 
Action Plan to remedy the serious deficiencies identified in 
the 2015 evaluation of the application of the Schengen acquis 
in the field of management of the external border 

(b) Proposal for a Council Implementing Decision setting out 
a recommendation for temporary internal border control in 
exceptional circumstances putting the overall functioning 
of the Schengen area at risk

Legal base (a) —

(b) Article 29 of Regulation (EU) No. 2016/399 on a Union 
code on the rules governing the movement of persons across 
borders (Schengen Borders Code)

Department Home Office

Document Numbers (a) (37674), 7934/16, COM(16) 220

(b) (37729), 8294/16, COM(16) 275

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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Summary and Committee’s conclusions

28.1 The collapse of the Schengen free movement area would have profound political and 
economic consequences for the EU.

28.2 In these documents the Commission proposes authorising the continuation of some 
border controls within the Schengen area and provides the evidence underpinning that 
proposal.

28.3 The Commission has described Schengen as “one of the Union’s crowning 
achievements” but says that it has been “shaken to its core” by the largest migration 
and refugee crisis since the Second World War. High migratory pressures and serious 
deficiencies in external border control have “put the functioning of the entire system 
at risk.”131 In recent months, eight Schengen countries have reinstated internal border 
controls to curb large-scale secondary movements within the Schengen area. These 
unilateral controls can only remain in place for a maximum of eight months, meaning 
that, in most cases, they would have to be lifted by early May. Three out of the eight 
countries—Belgium, Hungary and Slovenia—lifted their internal border controls before 
the May deadline.

28.4 In March, the Commission published a Communication, Back to Schengen—A 
Roadmap which set out a timeline for returning to a fully functioning Schengen area by 
the end of 2016. It was preceded by a Council Implementing Decision identifying a series 
of actions to be taken by Greece to remedy serious deficiencies in the management of its 
external border by early May. Both documents have been recommended for debate on the 
floor of the House.

28.5 The latest Communication—document (a)—sets out the Commission’s assessment of 
the progress made by Greece to implement effective border controls which comply fully 
with the Schengen Borders Code. Although there has been “significant progress”, the 
Commission concludes that serious deficiencies remain and that further improvements 
are needed. The Commission’s assessment provides the evidential underpinning for the 
proposed Council Implementing Decision—document (b). This Decision authorises five 
Schengen countries—Austria, Germany, Denmark, Sweden and Norway—to maintain 
internal border controls at various land and sea borders for up to six months. The Decision 
marks the transition from a patchwork of unilateral controls introduced by Member States 
to a coordinated EU approach overseen by the Council. It was adopted on 12 May.

28.6 The Immigration Minister (James Brokenshire) explains that the UK does not 
participate in the Schengen Borders Code and that the UK will not therefore take part 
in the adoption or application of the proposed Council Implementing Decision. He 
nevertheless agrees with the Commission’s assessment that more needs to be done in 
Greece to improve border management and that the Council’s recommendation for a 
further prolongation of internal border controls on a coordinated basis is consistent with 
the objective set out in the Schengen Roadmap to return to a fully functioning Schengen 
area by the end of 2016.

28.7 The proposed Council implementing decision authorises the continuation of 
some internal border controls within the Schengen area for up to six months. As we 
131 See p.11 of the Commission Communication, Back to Schengen—A Roadmap and our Twenty-eighth Report HC 

342-xxvii (2015–16), chapter 4 (13 April 2016).
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have noted previously in our comments on the Schengen Roadmap, the prospects 
for restoring normality to the Schengen free movement area by the end of 2016 will 
undoubtedly be affected by the EU-Turkey agreement to end irregular migration to the 
EU which took effect on 20 March. A significant reduction in the number of irregular 
migrants seeking to enter the EU through Greece will give Greece some breathing 
space to implement much-needed reforms to its border management and asylum 
systems and reduce the scale of secondary movements within the Schengen area. Yet 
significant questions remain about the political and legal feasibility of the agreement 
with Turkey which underline the need for a debate on the floor of the House at the 
earliest opportunity. The Commission Communication and Council Implementing 
Decision are relevant to the debate we have recommended on a growing backlog of 
documents and provide a useful illustration of how the Schengen Roadmap is being 
implemented, but do not raise any new questions. We therefore clear them from 
scrutiny.

Full details of the documents

(a) Commission Communication: Assessment of Greece’s Action Plan to remedy the serious 
deficiencies identified in the 2015 evaluation of the application of the Schengen acquis in the 
field of management of the external border: (37674), 7934/16, COM(16) 220; (b) Proposal 
for a Council Implementing Decision setting out a recommendation for temporary 
internal border control in exceptional circumstances putting the overall functioning of 
the Schengen area at risk: (37729), 8294/16, COM(16) 275.

Background

28.8 The UK does not participate in the Schengen free movement area and does not apply 
the Schengen Borders Code, a body of rules specifying the controls to be carried out at the 
external Schengen border and the procedures to be followed before re-introducing internal 
border controls. The procedures are intended to ensure that internal border controls 
are only re-instated as a measure of last resort, are temporary and are a proportionate 
response in circumstances where there is a serious threat to public policy or to internal 
security within a single Member State or to the overall functioning of the Schengen free 
movement area.132

28.9 Our Thirteenth Report, agreed on 9 December 2015, describes the different procedures 
for re-introducing internal border controls, and the length of time they can be kept in 
place, as summarised in the following table.

132 See Regulation (EU) 2016/399 which codifies the Schengen Borders Code.

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0399&from=EN
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Grounds for reintroducing 
internal border controls

Procedure Duration of controls

Serious threat to public 
policy or the internal secu-
rity of a Member State 

Advance notice given by 
an individual Member 
State (usually a mini-
mum of four weeks) 

Article 25 Schengen Bor-
ders Code

Up to 30 days or “for the fore-
seeable duration of the serious 
threat” if longer

Renewable for periods of up to 
30 days, up to a maximum of six 
months

Serious threat to public 
policy or the internal secu-
rity of a Member State

Immediate (unilateral) 
action taken by an in-
dividual Member State 
without prior notifica-
tion 

Article 28 Schengen Bor-
ders Code

Up to 10 days

Renewable for periods of up to 
20 days, up to a maximum of 
two months

Exceptional circumstances 
in which “persistent seri-
ous deficiencies relating to 
external border control” 
put at risk the overall func-
tioning of Schengen

The circumstances con-
stitute a serious threat to 
public policy or internal 
security

Council recommends (on 
the basis of a Commis-
sion proposal) that one 
or more Member States 
should reintroduce con-
trols at all, or at specific 
parts, of their internal 
borders 

Articles 29 and 30 
Schengen Borders Code

Up to six months, renewable 
three times up to a maximum of 
two years

28.10 With the approach of the eight-month deadline for lifting unilateral internal border 
controls, pressure has mounted for the procedures in Articles 29 and 30 of the Schengen 
Borders Code to be invoked.133 These provisions allow the Council to recommend a 
coordinated (rather than unilateral) approach to the re-introduction of controls at all or 
at specific parts of Member States’ internal borders and to extend the period in which they 
can be maintained for up to two years if necessary to protect the overall functioning of the 
Schengen free movement area.

28.11 Our Twenty-eighth Report agreed on 13 April provides further information on 
the Commission’s earlier Communication, Back to Schengen—A Roadmap and the first 
Council Implementing Decision adopted in February which set out a series of actions 
to be taken by Greece to remedy serious deficiencies in the management of its external 
border by early May.

Document (a) — the Commission Communication

28.12 The first Council Implementing Decision identified various areas of concern 
covering registration procedures, border checks and surveillance, risk analyses, 

133 Eight months is a cumulative total reflecting the maximum period in which a  Member State can maintain unilateral 
internal border controls under Articles 25 and 28 of the Schengen Borders Code.
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international cooperation, human resources and training, and infrastructure and 
equipment. The actions it proposed were intended to help Greece comply fully with 
the Schengen Borders Code and eliminate the risk that ineffective border controls and 
surveillance would jeopardise the wider functioning of the Schengen area. The Council 
placed particular emphasis on a properly functioning system of identification and 
registration, as well as appropriate reception facilities, since their absence has been a key 
factor in encouraging secondary movements within the Schengen area.

28.13 Greece produced an Action Plan in March setting out how it intended to remedy 
the deficiencies in external border management identified by the Council.134 In its latest 
Communication, the Commission presents its assessment of the Action Plan as well 
as developments on the ground, in particular the implementation and functioning of 
“hotspots” (first reception centres) located in various Greek islands close to the Turkish 
coastline.

28.14 Whilst concluding that Greece has made “significant progress”, the Commission 
highlights the need for “further improvements” to address serious deficiencies in external 
border management. It calls for more precise time frames for implementing a number of 
the actions identified by the Council, a clear allocation of responsibility so that progress 
can be monitored and the relevant authorities held to account, and a comprehensive and 
sustainable financing plan to avoid any gap or overlap in funding.

28.15 The Commission requests more detailed information in a number of areas of 
concern and suggests adjustments to reflect the focus on return and readmission under 
the EU-Turkey agreement to combat irregular migration which took effect on 20 March. 
It says that Greece should: 

• Provide regular updates on its implementation of new fast-track procedures for 
the return and readmission of irregular migrants under the EU-Turkey agreement;

• Ensure an adequate and sustainable level of staffing in hotspots to speed up the 
registration process;

• Provide further information on accommodation for migrants during the 
registration process, including funding arrangements, the availability of detention 
places, and the number of dedicated reception places for children and other 
vulnerable migrants;

• Clarify funding arrangements for the acquisition of full-page readers to verify the 
authenticity of travel documents during the registration process;

• Specify a timeframe for upgrading IT systems to ensure registration of fingerprints 
in the Eurodac database and provide an adequate number of Eurodac terminals in 
all reception centres;

• Provide further information on sea border surveillance and an indicative timescale 
for procuring and making operational additional capabilities; and

134 The Commission adopted a further Commission Implementing Decision on 24 February which set out specific 
measures to help Greece implement the actions identified by the Council, with a particular focus on border 
surveillance and border checks, registration, identification reception and return of irregular migrants, and funding.

http://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-1219-EN-F1-1.PDF
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• Ensure that there are adequate numbers of trained border guards and that border 
check procedures comply fully with the Schengen Borders Code.

28.16 The Commission urges Greece to finalise its needs assessment so that an appropriate 
level of operational support can be provided (through Frontex) at the border between 
Greece and the former Yugoslav Republic of Macedonia. It requests further information 
on the progress being made in identifying and registering migrants on the mainland 
(away from the hotspots) and the accommodation available to those who are not staying 
in reception or detention centres.

Document (b) — the proposed Council Implementing Decision

28.17 The proposed Council Implementing Decision is based on Article 29 of the 
Schengen Borders Code which enables the Council to recommend the re-introduction of 
border controls on a coordinated basis at all or at specific parts of Member States’ internal 
borders.135 The recommendation (which takes the form of a Council Implementing 
Decision) is a measure of “last resort” and is intended to protect the “common interests” 
of countries participating in the Schengen free movement area.136

28.18 Before making its recommendation, the Council must first satisfy itself that the 
overall functioning of the Schengen free movement area has been put at risk as a result 
of “persistent serious deficiencies” in external border control which constitute a threat to 
public policy or internal security and that the re-introduction of internal border controls 
is a proportionate response to the threat.

28.19 The Commission makes clear that Article 29 of the Schengen Borders Code is 
intended to safeguard the overall functioning of the Schengen area:

“It does not aim at sanctioning or isolating a Member State, nor does it 
aim at excluding any Member State from the Schengen area; it rather aims 
at mitigating serious threats to public policy or internal security within the 
Schengen area.”137

28.20 The Commission proposal for a Council Implementing Decision was published 
on 4 May. In its explanatory memorandum accompanying the proposal, the Commission 
notes that the dramatic increase in the number of irregular migrants arriving in the 
Greek islands since last summer and serious deficiencies in managing parts of the Greek 
external border (including a failure to register and process all new arrivals) have resulted 
in “important secondary movements”, prompting a number of Member States to re-
introduce temporary internal border controls which are due to expire between 8 May 
and 2 June. The controls, summarised in the table below, remain in place in five Member 
States.

135 See Articles 29 and 30 of Regulation (EU) 2016/399 establishing the Schengen Borders Code.
136 The UK and Ireland do not participate in the Schengen free movement area. Bulgaria, Croatia, Cyprus and Romania 

are not yet fully integrated members of Schengen but apply Schengen rules on external border controls. Four 
non-EU Member States—Iceland, Norway, Switzerland and Liechtenstein—are associated with the Schengen free 
movement area and apply Schengen rules.

137 See p.8 of the Commission’s explanatory memorandum accompanying the proposal.

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0399&rid=1
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Country Borders affected Grounds Duration of  
controls

Germany Land border with 
Austria.

Serious threat to 
internal security and 
public policy.

Massive influx of 
irregular migrants 
who have not been 
properly identified, 
fingerprinted and 
registered on entry 
to the Schengen 
area.

13 September 2015 
to 13 May 2016

Austria Land border with 
Slovenia and with 
Hungary.

Massive influx of 
third country nation-
als, placing extreme 
pressure on emer-
gency services and 
public infrastructure.

16 September 2015 
to 16 May 2016

Sweden Selected harbours 
in the Police Region 
South and West 
and at the Oresund 
Bridge.

Unprecedented mi-
gratory flows posing 
challenges for the 
functioning of Swed-
ish society.

High number of 
asylum seekers and 
an unprecedented 
number of asylum 
applications in 2015.

12 November 2015 
to 8 May 2016

Norway All internal borders, 
with a special focus 
on ports with ferry 
connections to Swe-
den, Germany and 
Denmark.

Unpredictable 
migratory pressures 
posing challenges for 
Norwegian society.

26 November 2015 
to 12 May 2016

Denmark All internal borders, 
with a special focus 
on the land border 
with Germany and 
ferries arriving from 
Germany.

Unexpected migrato-
ry flows exacerbated 
by border measures 
adopted in neigh-
bouring countries 
which could result 
in large numbers of 
illegal migrants be-
ing stranded in the 
Copenhagen area.

Uncertainties stem-
ming from “the vast 
number of refugees 
and migrants already 
in the EU”.

4 January to 2 
June 2016
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28.21 The Commission notes that the controls “have not created major disruptions or 
limited unnecessarily the free movement of persons and goods within the Schengen area” 
but that they have contributed to a more orderly flow of migrants crossing specific internal 
borders and helped to curb secondary movements.138

28.22 Drawing on its earlier assessment of Greece’s Action Plan, information received 
from Commission teams present in the Greek hotspots and a further on-site Schengen 
evaluation in April, the Commission again acknowledges the “significant progress” made 
by Greece, particularly in identifying, registering and fingerprinting new arrivals and 
carrying out security and document checks. The Commission nevertheless concludes 
that some of the serious deficiencies in external border control which prompted the re-
introduction of internal border controls in a number of Member States continue to persist 
and “put at risk the overall functioning of the area without internal border control”.139 It 
highlights, in particular, a lack of operational and administrative capacity in Greece’s 
national border management system, weaknesses in land and sea border surveillance, and 
the presence of a considerable number of unregistered migrants who may seek to move 
elsewhere.

28.23 The proposed Council Implementing Decision recommends that the internal 
border controls already in place in Austria, Germany, Denmark, Sweden and Norway 
should be maintained for a maximum period of six months, since they correspond to 
“the identified migratory routes and threats” by focussing on specific land borders and 
ports. It says that the Schengen countries concerned should carry out targeted rather than 
systematic controls and “regularly review the necessity, frequency, location and time of 
controls” to ensure that they are “strictly necessary to respond to the serious threat and 
to safeguard public policy and internal security”. The Commission considers that the 
extension of internal border controls to encompass all passenger flights and ferries to and 
from Greece would be disproportionate and unjustified. It intends to report back to the 
Council and the European Parliament on the application of the Council Implementing 
Decision four months after its adoption.

The Minister’s Explanatory Memoranda of 10 and 12 May 2016

28.24 In his first Explanatory Memorandum on the Commission Communication, the 
Minister agrees that “more needs to be done in Greece”, adding:

“The Government shares the view of the Commission that it is important for 
Greece to provide a needs assessment and better plan its use of support and 
funding from the EU and Member States. A needs assessment will also inform 
the meetings of senior officials from EU Member States which assess how that 
support can have the most impact.”140

28.25 He confirms initial indications that the EU-Turkey agreement on migration has 
led to a reduction in the flow of irregular migrants across the Aegean, adding:

138 See p.4 of the Commission’s explanatory memorandum accompanying the proposal.
139 See p.7 of the Commission’s explanatory memorandum accompanying the proposal.
140 See para 21 of the Minister’s Explanatory Memorandum of 10 May 2016.



214  Third Report of Session 2016–17 

“Greece and Turkey are working to ensure that migrants’ rights are fully 
respected. In this regard, Greece and Turkey have the full support of the 
Commission, EASO [European Asylum Support Office], Frontex and other 
EU Member States.

“On the safety and welfare needs of unaccompanied children arriving in 
Greece, we support EU measures aimed at ensuring that unaccompanied 
minors are able to access a system for claiming asylum as soon as possible 
after arrival. In our view, this must include the ability swiftly to check whether 
unaccompanied children arriving in Greece have family members legally 
present in other Member States.”141

28.26 He describes the contribution being made by the UK to support efforts in the 
Aegean and in Greece:

“The UK-hired offshore patrol vessel VOS Grace is currently deployed in the 
Aegean through a bilateral agreement, continuing our support to the Greek 
Coast Guard in search and rescue operations. Given recent developments, 
VOS Grace will remain in the Aegean and will be joined by further UK assets 
within weeks to support the NATO initiative, including a Navy Ship and a 
Wild Cat Helicopter.

“By way of further support, on 21 April, we announced a UK offer to send 
a package of around 75 personnel, vital equipment and medical supplies to 
Greece as part of the EU-Turkey deal. This package builds on our existing 
support, which includes secondments to the European Asylum Support Office 
(EASO) for deployment at hotspots, three RALON [Risk and Liaison Overseas 
Network] officers and three NCA [National Crime Agency] Immigration 
Liaison Officers. We have also offered to provide debriefing and screening 
experts and interpreters to support Frontex operations in Greece as part of our 
Organised Immigration Crime Taskforce.”142

28.27 In his second Explanatory Memorandum on the proposed Council Implementing 
Decision, the Minister notes that the UK does not participate in the Schengen Borders 
Code on which the proposal is based and so it does not apply to the UK. He accepts that 
the course of action proposed is an important element of the Schengen Roadmap which 
establishes a series of actions to restore the normal functioning of the Schengen area by 
the end of 2016 and was endorsed by EU leaders in March. He continues:

“The Government understands the Commission’s reasoning for the triggering 
of this [Article 29] mechanism under the Schengen Borders Code and their 
aim to create a ‘breathing space’ so that measures to strengthen Schengen can 
be fully implemented before all internal borders are raised.

“We agree with the Commission that this is not in law or practice a sanction 
on Greece or a ‘suspension’ of Greece from the Schengen area. Greece does 
not have any lowered land borders with the Schengen area and we note the 

141 See paras 22–3 of the Minister’s Explanatory Memorandum of 10 May 2016.
142 See paras 24–5 of the Minister’s Explanatory Memorandum of 10 May 2016.
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Commission’s view that the numbers currently travelling onward through its 
air and sea borders are not significant enough to warrant full closure and the 
isolation of Greece.

“However, despite welcome improvements, it is clear that more needs to be 
done in Greece to better manage and coordinate efforts to ensure proper 
security and improved management of those arriving illegally while facilitating 
legitimate travel. This is our priority and our continuing assistance to Greece 
in this regard is on record.

“We note that this proposal is focused on the Greece-Western Balkans route. 
The proposal is deliberately confined to specific borders in five Schengen 
countries but does not cover all of the borders that are currently raised. 
Nor does the proposal cover other Schengen countries which currently have 
raised internal borders due to terrorist attacks, or potential internal security 
concerns stemming from attempts to enter the EU through other migration 
routes (including the Central Mediterranean route). We are therefore watching 
these developments closely, and continue to stress the need for countries and 
international bodies to work together to deliver a comprehensive solution 
to the current migratory situation, including upstream engagement and co-
ordinated actions along routes from countries of origin and transit through to 
countries of destination.”143

28.28 The Minister anticipates that the proposed Council Implementing Decision may 
be adopted by the Foreign Affairs Council on 12 May.

Previous Committee Reports

None, but our earlier Report A Roadmap for Schengen: Twenty-eighth Report HC 342-xxvii 
(2015–16), chapter 4 (13 April 2016) is relevant.

143 See paras 17–20 of the Minister’s Explanatory Memorandum of 12 May 2016.
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29 Establishing a roadmap for a Security 
Union

Committee’s assessment Legally and politically important

Committee’s decision Cleared from scrutiny; drawn to the attention of the Home 
Affairs Committee

Document details Commission Communication: Delivering on the European 
Agenda on Security to fight against terrorism and pave the 
way towards an effective and genuine Security Union

Legal base —

Department Home Office

Document Numbers (37702), 8128/16 + ADD 1, COM(16) 230

Summary and Committee’s conclusions

29.1 Since the Commission published its European Agenda on Security in May 2015, 
devastating terrorist attacks in Paris and Brussels have exposed weaknesses in existing 
mechanisms for sharing and acting on criminal intelligence. The purpose of this latest 
Commission Communication is to take stock of the initiatives that have already been 
taken, one year on, to implement the European Agenda on Security, to identify gaps in the 
EU’s response to terrorism and to establish a roadmap of measures to develop “an effective 
and genuine Security Union” which reduces fragmentation and increases the capacity of 
Member States to respond to threats to their own internal security and to the collective 
security of the EU as a whole.

29.2 The Commission identifies two challenges. First, EU laws to tackle terrorism must 
be “up-to-date and robust” and accompanied by effective structures for cooperation 
at an operational level so that national law enforcement authorities have the legal and 
practical tools they need to address common challenges. Second, systematic cooperation 
and information sharing are necessary to prevent operational and police intelligence gaps. 
The Commission suggests that this will require “a culture change” at national level and an 
understanding that “the internal security of one Member State is the internal security of 
all Member States”.144 The aim is to develop the collective capacity of the EU and Member 
States to respond to the terrorist threat by strengthening cooperation between Europol, 
Eurojust, national intelligence services and police forces, and judicial authorities.

29.3 The Immigration Minister (James Brokenshire) provides a detailed and broadly 
positive assessment of the measures contained in the Communication whilst making 
clear that the Council, not the Commission, has primacy in setting the political direction 
for EU justice and home affairs policies. He considers that action at EU level can provide 
“genuine added value” and help to “keep terrorists and criminals out of the UK”. He agrees 
that it is “appropriate for the Commission to set out its views on the tools, infrastructure 

144 See p.3 of the Communication.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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and environment in which national authorities can work together effectively to tackle 
shared challenges, and to discuss how Member States should respond at an EU level”, but 
adds a significant caveat:

“The Government is firmly of the view that the Commission’s undefined notion 
of a ‘Security Union’ goes beyond the Union’s competence. The EU Treaties set 
out that the EU must respect Member State functions, including maintaining 
law and order and safeguarding national security.”145

29.4 He says that the Government would have “grave concerns about and challenge any 
attempt to exert EU competence in respect of Member States’ sole responsibility for 
national security, as clearly set out in the EU Treaties”.146

29.5 The Commission Communication concludes with an appeal to “all actors” to 
play their part in ensuring that the EU “does everything within its competences to 
ensure the security of its citizens”.147 We share the Government’s concern that the EU 
should only act where it has the competence to do so, respect each Member State’s 
“essential State functions”—including responsibility for maintaining law and order 
and safeguarding national security—and avoid any encroachment on national 
security which remains “the sole responsibility of each Member State”.148 However, the 
Minister’s assertion that “the Commission’s undefined notion of a ‘Security Union’ 
goes beyond the Union’s competence” lacks any substantiation. So far as we are aware, 
the term is a shorthand description of the measures set out in the Communication. 
The Minister does not identify any which clearly exceed the competence conferred on 
the EU—indeed, he is broadly supportive of the bulk of the measures contained in the 
Communication.

29.6 We consider that the Minister is conflating two separate questions: first, whether 
the EU has competence to act and, second, if it has, who should exercise the competence 
conferred. Clearly the EU has no competence on matters of national security. But 
where the EU Treaties confer competence in the field of criminal justice and police 
cooperation, they require the EU to “ensure a high level of security”.149 The distinction 
between national security and internal security is not always an easy one to draw. 
As the Commission brings forward measures to implement the Communication, we 
ask the Minister to ensure that his accompanying Explanatory Memoranda clearly 
identify the source of the EU’s competence to act and the justification for action at EU 
rather than national level so that we are able to consider any risk of competence creep 
and breach of subsidiarity. As we intend to examine these implementation measures 
carefully, we clear the Communication from scrutiny but draw it to the attention of 
the Home Affairs Committee.

145 See paras 15, 17 and 18 of the Minister’s Explanatory Memorandum.
146 See para 16 of the Minister’s Explanatory Memorandum.
147 See p.21 of the Communication.
148 See Article 4(2) of the Treaty on European Union and Articles 72 and 73 of the Treaty on the Functioning of the 

European Union.
149 See Article 67(3) of the Treaty on the Functioning of the European Union.
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Full details of the documents

Commission Communication: Delivering on the European Agenda on Security to fight 
against terrorism and pave the way towards an effective and genuine Security Union: 
(37702), 8128/16 + ADD 1, COM(16) 230.

Background

29.7 The EU’s first Internal Security Strategy expired at the end of 2014. In its 
Communication published in May 2015, The European Agenda on Security, the Commission 
proposed a shared agenda for the period 2015-20 to support Member States in fulfilling 
their “frontline responsibility for security”, with a particular focus on organised crime, 
terrorism and cybercrime. The Government made clear that the renewed EU Internal 
Strategy would be “owned and implemented” by the Council and based on a number 
of “key strategic aims” set out in Conclusions agreed by the Justice and Home Affairs 
Council in December 2014 and June 2015.

29.8 We considered the Communication in July 2015 and recommended that it should 
be debated before the various initiatives described in it were brought forward by the 
Commission. The Government scheduled the debate to take place on 19 April, a delay of 
nine months.

The Commission Communication:  a roadmap towards a Security 
Union

29.9 The Commission underlines the scale of the challenge confronting the EU and 
Member States. Many recent terrorist attacks in Europe have been committed by 
radicalised individuals known to law enforcement, often with a record of involvement in 
organised crime, who have been able to move unhindered within and between Member 
States and to or from third countries. Those perpetrating the attacks have been able to 
access military-grade weaponry and ammunition, procure or manufacture explosives, 
and target critical infrastructure (airports and stations) or public spaces. The Commission 
identifies the different elements of the terrorist threat, reviews the measures taken or 
proposed since May 2015 and describes the further action that is needed in the coming 
months to overcome “fragmentation in instruments, information and mind-sets” and to 
improve the EU’s collective counter-terrorism capabilities.150

Foreign terrorist fighters

29.10 Returned foreign terrorist fighters have been linked to recent terrorist attacks 
within the EU and also play an active role in radicalising and recruiting new terrorists. 
The Commission underlines the need for national authorities to share information (with 
each other and with EU agencies) on the movements of foreign terrorist fighters and 
highlights the following priority actions for Member States:

150 See pp.4 and 21 of the Communication.

http://esid.parliament.uk/Documents/dedd4697-4079-446c-b5b2-beba280ea668.pdf
http://esid.parliament.uk/Documents/7e9e1d98-c8c2-40e9-85cb-88813602bad7.pdf
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• The systematic inclusion and flagging of information relating to terrorism in 
the Schengen Information System—the EU’s largest security database—and the 
systematic sharing of information on returning foreign terrorist fighters with 
Europol’s European Counter-Terrorism Centre;

• The use of common risk indicators to detect terrorist travel when carrying out 
border checks at the external Schengen border;

• Systematic security checks and registration of all new arrivals at “hotspots” (first 
reception centres);

• Systematic interviewing and screening of all returning foreign terrorist fighters to 
assess the level of risk they pose; and

• Rapid adoption and implementation of the Passenger Name Record (PNR) 
Directive—the Commission says it will prepare an implementing decision (by 
October 2016) to ensure that Passenger Information Units in each Member State 
are able to exchange PNR data.

29.11 The Commission urges the Council and the European Parliament to adopt 
proposals establishing a European Border and Coast Guard,151 strengthening EU terrorism 
laws,152 and requiring systematic checks on all individuals at the EU’s external borders.153 
It says it will propose changes (by the end of 2016) to the Schengen Information System 
to make it a more useful tool for law enforcement, including information on irregular 
migrants and entry bans, facial images to assist with biometric identification, new alerts 
for wanted unknown individuals and (by mid-2017) an automated fingerprint searching 
function.

Preventing and fighting radicalisation

29.12 Most of the terrorist suspects involved in the Paris and Brussels attacks were 
radicalised EU citizens. In 2015 the EU established a Radicalisation Awareness Network 
Centre of Excellence to support Member States and priority third countries. It also set up 
an Internet Referral Unit (located within Europol) to target and take down online terrorist 
material and an EU Internet Forum (involving the internet industry) to disseminate 
effective counter-narratives. Other initiatives include EU funding to tackle radicalisation 
in prisons and to encourage greater inter-cultural understanding amongst young people 
(through the Erasmus+ programme). Building on the work done so far, the Commission 
urges Member States to:

• Develop and support national and local initiatives to prevent radicalisation, 
drawing on EU funding;

• Provide seconded national experts to the EU Internet Referral Unit; and

151 See our Twentieth Report HC 342-xix (2015–16), chapter 10 (20 January 2016), our Twenty-fifth Report HC 342-xxiv 
(2015–16), chapter 10 (9 March 2016) and our Twenty-eighth Report HC 342-xxvii (2015–16), chapter 11 (13 April 
2016).

152 See our Sixteenth Report HC 342-xv (2015–16), chapter 4 (6 January 2016), Twenty-third Report HC 342-xxii (2015–16), 
chapter 3 (10 February 2016) and Twenty-ninth Report HC 342-xxviii (2015–16), chapter 9 (20 April 2016).

153 See our Twenty-first Report HC 342-xx (2015–16), chapter 2 (27 January 2016), Twenty-fifth Report HC 342-xxiv 
(2015–16), chapter 1 (9 March 2016) and Thirty-second Report HC 342-xxxi (2015–16), chapter 2 (4 May 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xix/34214.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxiv/34213.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xv/34207.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxii/34206.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xx/34205.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxiv/34204.htm
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• Exchange information with other Member States on radicalised individuals with a 
view to ensuring surveillance for those presenting a high risk.

29.13 It says it will publish a Communication on preventing radicalisation later this year 
and continue to work in partnership with industry to restrict access to online terrorist 
material.

Sanctioning terrorists and their backers

29.14 The Commission urges the Council and European Parliament to conclude 
negotiations on the proposed EU Terrorism Directive which seeks to update existing 
EU laws on terrorism to bring them into line with recent changes to international law, 
particularly in relation to foreign terrorist fighters.154 It also intends to bring forward an 
initiative by summer 2017 on securing access to digital information and evidence which 
may be relevant to criminal investigations and prosecutions but which is often held in a 
different jurisdiction.

Improving information exchange

29.15 The Commission underlines the need for better exchange of information between 
national law enforcement authorities and with EU agencies as well as interoperable 
databases and information systems. It calls for the swift adoption of the revised Europol 
Regulation (effective from May 2017) so that Europol can operate as an “information hub” 
for law enforcement. Member States are also urged to increase the number of experts 
seconded to the European Counter-Terrorism Centre (launched in January 2016 and 
located within Europol) which provides a secure communications network to facilitate 
cooperation and coordination. The Commission says it will bring forward initiatives by 
autumn 2016 to develop the Centre into a “stronger structure, with the capacity for joint 
operational planning, threat assessments and law enforcement intelligence coordination” 
and which will be subject to “appropriate democratic scrutiny mechanisms”.155

29.16 In April the Commission published a Communication, Stronger and Smarter 
Information Systems for Borders and Security which identifies ways in which “shortcomings in 
current data systems, gaps in the architecture and limited interoperability, interconnection 
and access” can be addressed, culminating in “a European common repository of data and 
EU-integrated biometric identity management for travel, migration and security”.156 The 
Commission will set up an Expert Group to take forward the initiatives identified in the 
Communication. Meanwhile, Member States should take urgent steps to make the Prüm 
system (allowing for the automated comparison of DNA profiles, fingerprint and vehicle 
registration data) fully operational and ensure that they make “systematic and consistent 
use of Interpol’s Stolen and Lost Travel Documents database”.157

29.17 The Commission urges the Council and European Parliament to give priority to 
concluding negotiations on two recent proposals: the proposed extension of the European 

154 See our Sixteenth Report HC 342-xv (2015–16), chapter 4 (6 January 2016), Twenty-third Report HC 342-xxii (2015-16), 
chapter 3 (10 February 2016) and Twenty-ninth Report HC 342-xxviii (2015–16), chapter 9 (20 April 2016).

155 See p.12 of the Communication.
156 See chapter 27 (37647) of this Report.
157 See p.12 of the Communication.

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xv/34207.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxii/34206.htm
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Criminal Records Information System to include information on the criminal records of 
third country nationals158 and the proposed new EU Entry/Exit System which will include 
provision for law enforcement access to external border information systems.159

Cutting terrorist access to firearms and explosives

29.18 Recent terrorist incidents in Europe have shown that access to explosives (and their 
precursors) and to weaponry remain a major problem.  The Commission calls on Member 
States to ensure that existing EU rules on explosives precursors (contained in Regulation 
98/2013) and on the deactivation of firearms (so that they are rendered irreversibly 
inoperable) are implemented fully. It urges the Council and European Parliament to 
conclude negotiations on proposed changes to the EU Firearms Directive which seek to 
restrict the availability of semi-automatic weapons and strengthen systems for marking 
and tracing civilian weapons.160 The Commission recognises, however, that illegal weapons 
present the greatest challenge and intends to give priority to implementing the measures 
set out in its Action Plan on illicit trafficking in and use of firearms and explosives.161

Cutting terrorist access to funding

29.19 The Commission identifies two immediate priorities: the first, to prevent terrorists 
and their backers moving funds and other assets and to improve law enforcement capacity 
to follow the funds and trace terrorists; the second, to disrupt sources of funding for 
terrorists. It urges Member States to bring forward the date for applying the 4th Money 
Laundering Directive (no later than end 2016) and says it will propose a raft of initiatives 
to:

• revise the 4th Money Laundering Directive;

• establish an EU black list of third countries at high risk of money laundering and/
or terrorism financing;

• harmonise money laundering criminal offences and sanctions;

• combat illicit cash movements as well as fraud and counterfeiting of non-cash 
means of payments;

• establish mutual recognition of orders freezing and confiscating criminal assets;

• strengthen cooperation between customs authorities as well as their powers to 
tackle terrorism financing relating to the trade in goods;

• combat illicit trade in cultural goods; and

• present a report on money laundering and terrorism financing risks within 
Member States, accompanied by recommendations to address the risks.

158 See our Twenty-fourth Report HC 342-xxiii (2015–16), chapter 10 (24 February 2016).
159 See chapter 14 (37654) and (37655) of this Report.
160 See chapter 13 (37338) of this Report.
161 See our Eighteenth Report HC 342-xvii (2015–16), chapter 12 (13 January 2016).

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxiii/34213.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xvii/34215.htm
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Protecting citizens and critical infrastructure

29.20 The Paris and Brussels terrorist attacks targeted public spaces and critical 
infrastructure, highlighting a need for more cross-border coordination in designing 
suitable prevention measures and supporting research into new methods of detection. 
The Commission’s recent Action Plan on illicit trafficking in and use of firearms and 
explosives includes a range of measures to prevent terrorist attacks. The Commission 
also recognises the need to improve the vetting of staff working in critical infrastructure 
to prevent the use of insider knowledge for terrorist activities. Other initiatives already 
taken forward by the Commission include the development of a European Programme for 
Critical Infrastructure Protection, the dissemination of guidance to police forces on soft 
target protection, the launch of “detection and protection trials” in a variety of different 
operational environments, the development of security risk assessments in related policy 
areas (such as transport and border security) and a framework for countering “hybrid 
threats”.162 The Commission identifies the following priority actions:

• Accelerating implementation of the measures set out in the Action Plan on illicit 
trafficking in and use of firearms and explosives;

• Proposing (by September 2016) EU-wide rules on certification of airport screening 
equipment;

• Updating (by December 2016) the EU Airport Soft Target Protection Manual;

• Carrying out new detection and protection trials;

• Directing research funding from the Horizon 2020 programme towards future 
counter-terrorism technological and capability needs; and

• Using the flexibility within the Stability and Growth Pact to accommodate 
exceptional fiscal expenditure linked directly to counter-terrorism (the Commission 
expects to use this flexibility in this year’s European Semester package).

The external dimension

29.21 The Commission’s European Agenda on Security published last year identified a 
need for greater coherence between the internal and external dimension of security, with 
a particular focus on third countries in the EU’s neighbourhood. Despite establishing 
security and counter-terrorism dialogues with Jordan, Lebanon, Morocco, Tunisia and 
Turkey and deploying counter-terrorism experts in EU delegations in Algeria, Iraq, 
Jordan Morocco, Nigeria, Saudi Arabia, Tunisia and Turkey, the Commission notes that 
“recent events have demonstrated significant failings in cooperation with partners around 
the Mediterranean”.163 It says priority should be given to developing EU justice and home 
affairs diplomacy and counter-terrorism cooperation with partners “from Turkey to 
Morocco” in order to share information and enhance police cooperation. It also says that 

162 The term “hybrid threats” refers to a mixture of activities often combining conventional and unconventional 
methods that can be used in a coordinated way by state and non-state actors while remaining below the threshold 
of formally declared warfare. The objective is not only to cause direct damage and exploit vulnerabilities, but also to 
destabilise societies and create ambiguity to hinder decision-making. See our Report HC 342-xxix (2015–16), chapter 
6 (2016).

163 See p.20 of the Communication.
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the EU should strengthen its presence in relevant counter-terrorism and security fora at 
international level (such as the UN, the G7, the Financial Action Task Force and the Global 
Counter-Terrorism Forum). The “next steps” proposed by the Commission include:

• Accelerating the implementation of the external dimension of the EU Action Plan 
on illicit trafficking in and use of firearms and explosives with a particular focus 
on the Western Balkans and other new sources of illicit weaponry in neighbouring 
regions;

• Similarly accelerating implementation of various external actions contained in the 
EU Action Plan on terrorist financing; and

• Supporting implementation of the Joint Action Plan developed as part of the 
Western Balkans Counter-Terrorism Initiative.

The Minister’s Explanatory Memorandum of 10 May 2016

29.22 The Minister expresses the Government’s clear view that “EU cooperation makes 
it easier to keep terrorists and criminals out of the UK” and that it is “appropriate for the 
Commission to set out its views on the tools, infrastructure and environment in which 
national authorities can work together effectively to tackle shared challenges, and to 
discuss how Member States should respond at an EU level”. He considers that action at EU 
level can provide “genuine added value”, particularly in the field of information sharing 
and operational cooperation, and broadly welcomes the Commission’s efforts to assess 
possible gaps and build on existing tools. However, he adds a significant caveat:

“The Government is firmly of the view that the Commission’s undefined notion 
of a ‘Security Union’ goes beyond the Union’s competence. The EU Treaties set 
out that the EU must respect Member State functions, including maintaining 
law and order and safeguarding national security.”164

29.23 Whilst agreeing with the Commission that “initiatives to increase information 
sharing and to tackle terrorist financing may be better achieved at the Union level, given 
the risk of gaps and inconsistencies if each Member State adopted its own approach to 
these matters”, the Minister continues:

“We would have grave concerns about and challenge any attempt to exert 
EU competence in respect of Member States’ sole responsibility for national 
security, as clearly set out in the EU Treaties.”165

29.24 The Minister makes clear that the Council, not the Commission, has primacy in 
setting the political direction for EU justice and home affairs policies. He reminds us 
that the Council did not endorse the Commission’s earlier European Agenda on Security 
“wholesale”, but agreed its own set of Conclusions as the foundation for the EU’s renewed 
Internal Security Strategy. These Conclusions accord a particular role to the Committee 
on Internal Security (a Committee operating within Council structures) in developing 
an operational implementation plan and monitoring its progress—a role which the 
Government “fully supports”. Any legislative proposals emerging from the Commission’s 

164 See paras 15, 17 and 18 of the Minister’s Explanatory Memorandum.
165 See para 16 of the Minister’s Explanatory Memorandum.
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latest Communication are likely to be subject to the UK’s Title V (justice and home affairs) 
opt-in. The Minister indicates that opt-in decisions will be made “on a case-by-case basis, 
putting the national interest at the heart of the decision making process”.166

29.25 The Minister provides the following assessment of the actions set out in the 
Communication.

Foreign terrorist fighters

29.26 The Minister considers the Schengen Information System to be “a vital tool” and 
welcomes work to enhance its use in relation to foreign terrorist fighters, but adds:

“The Government believes sharing of this data between Schengen and non-
Schengen Member States is also needed.”167

29.27 Whilst noting that the UK is not part of the Schengen free movement area and 
has not been involved in developing common risk indicators to be used at the external 
Schengen border, the Minister welcomes any action that will “complement the work 
of national border authorities” and “strengthen the external Schengen border”.168 He 
continues:

“Securing the EU’s external border is key to addressing the migration crisis, 
and in the context of movements of foreign terrorist fighters. […] We have a 
strong interest in effective management of the EU’s external border, not just 
in combating illegal migration, and cross-border crime, but also as part of the 
EU-wide counter-terrorism effort.”169

29.28 The Minister also expresses support for the swift registration and fingerprinting of 
irregular migrants in “hotspots”, both as a means of controlling migration and secondary 
movements but also to ensure security. He confirms that the Government has decided not 
to opt into the proposed EU Directive on Combating Terrorism (and also rules out the 
possibility of a post-adoption opt-in) but adds that the UK is already fully compliant with 
“the key existing international agreements which criminalise terrorist acts. This includes 
the UN Security Council Resolution 2178, the Additional Protocol to the 2005 Council 
of Europe Convention on the Prevention of Terrorism and the 2005 Convention itself”.170

29.29 The Minister welcomes the adoption of the EU Passenger Name Record (PNR) 
Directive which will take effect on 24 May 2016, describing it as “a unique and important 
tool for the prevention, detection, investigation and prosecution of terrorist offences and 
serious crime”. He continues:

“It is imperative that all Member States begin implementing the Directive 
and establish Passenger Information Units (PIUs) that process PNR. To make 
the most effective use of PNR, Member States should ensure interoperability 

166 See para 20 of the Minister’s Explanatory Memorandum.
167 See para 23 of the Minister’s Explanatory Memorandum.
168 See para 24 of the Minister’s Explanatory Memorandum.
169 See para 25 of the Minister’s Explanatory Memorandum.
170 See para 28 of the Minister’s Explanatory Memorandum.
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between their PIUs, which includes the UK’s already established National 
Border Targeting Centre, enabling the PIUs to share targeting information 
and exchange data on a case-by-case basis.”171

Preventing and fighting radicalisation

29.30 The Government supports the work of the Radicalisation Awareness Network and 
revision of the EU Strategy for Combating Radicalisation and Recruitment to Terrorism, 
adding: 

“We are keen to see greater efforts in tackling increasing volumes of terrorist 
and extremist propaganda, particularly those online.

“We strongly support EU-led work to increase removal of extremist and 
terrorist material online, and help civil society partners across Europe oppose 
extremism. We support the establishment of the EU Internet Referral Unit 
(EUIRU) which is modelled on the UK’s own police-led Counter Terrorism 
Internet Referral Unit. The UK has seconded a member of staff to the EUIRU 
to support this work and continues to encourage other Member States to do 
the same, in order to bring additional language skills to the unit.

“The UK is committed to the aims and objectives of the EU Internet Forum. 
In 2015, UK government officials attended Forum working groups in Brussels 
on removal of harmful content online, and the development of strategic 
communications campaigns to counter the extremist narrative, with the Home 
Secretary attending the inaugural Ministerial meeting in December 2015. The 
joint Belgian-UK Syria Strategic Communications Advisory Team (SSCAT) 
continues to provide support to Member States on strategic communications 
to counter the extremist narrative and to build a network of Member States to 
share best practice and expertise in this field. SSCAT are well placed to provide 
expert support to the EU Internet Forum and the EU-wide ‘Empowering Civil 
Society’ Programme.”172

29.31 The Government attaches “a high priority” to preventing radicalisation in prisons 
and supports the agenda outlined in the Communication:

“The National Offender Management Service takes action to disrupt the 
activity of prisoners it assesses are radicalising others and protecting those 
prisoners assessed as vulnerable to terrorist ideologies and radicalisers. This 
includes the provision of targeted interventions to prisoners who have been 
identified as extremist or vulnerable to extremist messaging, and are designed 
to build trust and engagement with staff and motivate prisoners to change. 
In addition, Muslim Chaplains run a faith-based educational course which 
is open to all prisoners and enables them to resist more effectively extremist 
arguments/ideology by providing an improved understanding of Islam. High 
risk individuals also receive a range of specialist interventions prior to release 
which may be repeated while on licence.”173

171 See para 29 of the Minister’s Explanatory Memorandum.
172 See paras 30–32 of the Minister’s Explanatory Memorandum.
173 See para 33 of the Minister’s Explanatory Memorandum.
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29.32 Similarly, the Government supports the principle of prioritising Erasmus+ projects 
which foster inclusion and promote fundamental values, adding:

“We are keen to see greater efforts to share best practice in this area, to 
supplement the work we are doing locally to build young people’s resilience to 
radicalisation. However, we note that Erasmus+ is governed by a Committee 
comprising Member States, and would want to ensure that they approve any 
further plans, including those for eTwinning and virtual exchange programmes, 
as these will naturally need to involve schools from different Member States.”174

Sanctioning terrorists and their backers

29.33 The Government supports international efforts to implement more robust 
counter-terrorism legislation and measures with a view to increasing investigative and 
prosecutorial capabilities across all Member States in response to the evolving terrorist 
threat. He continues:

“UK legislation is substantially compliant with the draft Directive on Combating 
Terrorism and the Government remains broadly supportive of the provisions 
within it. We already have a suite of criminal offences to deal with individuals 
who seek to engage in terrorism or terrorism-related activities, both in the 
UK and abroad, ensuring that they are not beyond the reach of the law should 
they return to this country. In addition, the UK is already compliant with the 
terrorist finance aspects of the draft Directive.

“The Government is clear that UK counter-terrorism legislation should be 
as robust as possible, with appropriate safeguards. That is why, in 2015, we 
legislated through the Counter-Terrorism and Security Act 2015 and the 
Serious Crime Act 2015, to introduce a package of measures designed to deal 
with foreign fighters, ensuring full compliance with UN Security Council 
Resolution 2178. It is also why the UK actively collaborated with the 47 other 
Council of Europe Member States, to secure the final text of the Additional 
Protocol to the 2005 Convention on the Prevention of Terrorism, which we 
signed independently in October 2015, demonstrating our commitment to 
tackling this threat.”175

Improving information exchange

29.34 The Minister notes that Europol “is of significant value to the UK” and will consider 
a post-adoption opt-into the new Europol Regulation “in due course”.176 Whilst noting 
that “national security remains the sole responsibility of Member States”, the Government 
supports Europol’s efforts to assist Member States in addressing the key security threats 
emanating from firearms, finance, the internet, and serious and organised crime, adding:

“We accept information-sharing on foreign fighters in accordance with the 
Europol Regulation, although we reject any move towards Europol becoming 
an intelligence agency, and are clear there is no Treaty basis for such a move.”177

174 See para 34 of the Minister’s Explanatory Memorandum.
175 See paras 35–36 of the Minister’s Explanatory Memorandum.
176 See para 37 of the Minister’s Explanatory Memorandum.
177 See para 38 of the Minister’s Explanatory Memorandum.
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29.35 The Minister notes that the UK is not entitled to participate in EU external border 
control measures, including the proposed new EU Entry/Exit System, but indicates that 
the Government is “supportive of steps to increase the security of the Schengen area”.178 He 
notes that Parliament has endorsed the Government’s decision to seek to rejoin the Prüm 
measures and that the Commission has until 23 May to respond to the UK’s application.

29.36 The Government is “playing a full part” in negotiations to include the criminal 
convictions of third country nationals in the European Criminal Records Information 
System, adding:

“This proposal will close an important gap whereby non-EU (or third country) 
nationals are currently able to hide their previous criminality when moving 
across the EU. It will expand the amount of information our public protection 
agencies can access about the previous offending of foreign nationals who 
are in the UK; ensuring policing and prosecutions are fully informed and 
supporting the removal of foreign national offenders from this country under 
immigration powers. The proposal requires the mandatory exchange of 
fingerprints; something we have pushed strongly for to deal with offenders 
trying to hide their true identity. The UK is bringing significant expertise to 
the EU’s work to reach a technical solution which supports interoperability 
between EU systems; we believe the proposal is a significant step forward in 
enhancing security and maximising UK public protection capabilities.”179

29.37 The Government also intends to work with the Commission on any future 
consultation to develop a common EU approach to determining jurisdiction of law 
enforcement authorities when they directly access data stored or located abroad, but the 
Minister makes clear that “Any future measure in this area will be considered carefully 
against the national interest”.180

Cutting terrorist access to firearms and explosives

29.38 The Minister notes that more stringent deactivation standards came into force 
on 8 April 2016. He welcomes that Commission’s decision to accelerate the review of the 
existing Firearms Directive with a view to tightening the laws governing ownership and 
trade in firearms throughout the EU, noting:

“It provides an opportunity to strengthen safeguards across Europe to prevent 
firearms being diverted by criminals and extremists from licit markets. 
The Government strongly supports the Presidency aim to secure a General 
Approach on revision of the Firearms Directive by June.”181

29.39 The Government is similarly “broadly supportive” of the Action Plan on illicit 
trafficking in and use of firearms and explosives which seeks to restrict access to firearms 
and explosives, enhance operational cooperation, improve the collection and sharing 
of operational information through an optimal use of existing tools and strengthen 
cooperation with third countries. The Minister says that the UK is “fully compliant” with 

178 See para 39 of the Minister’s Explanatory Memorandum.
179 See para 41 of the Minister’s Explanatory Memorandum.
180 See para 42 of the Minister’s Explanatory Memorandum.
181 See para 44 of the Minister’s Explanatory Memorandum.
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the EU Regulation on the marketing and use of explosives precursors and supports the 
Commission’s efforts to secure full implementation across the EU. He also welcomes early 
review of this legislation in 2016.

Cutting terrorist access to funding

29.40 The Minister notes the UK’s strong reputation for tackling terrorist financing, 
adding:

“In October 2015, the Government published the National Risk Assessment 
of Money Laundering and Terrorist Financing (NRA) and on 21 April this 
year the Government published an Action Plan for Anti-Money Laundering 
and Counter Terrorist Financing setting out its response to the findings of the 
NRA. The Action Plan sets out how the UK Government will: create tough new 
legal powers to disrupt and prosecute criminals and terrorists; found a new 
public-private partnership based on joint-working and information sharing; 
deliver enhanced law enforcement capabilities; reform the UK supervisory 
regime; and increase the international reach of law enforcement agencies and 
international information sharing to tackle money laundering and terrorist 
financing threats.

“The Government supports the Commission’s Action Plan on fighting terrorist 
financing. The Government notes the call for early transposition of the 4th 
Anti-Money Laundering Directive made in the Action Plan while also noting 
that the binding deadline of June 2017 remains in place. Transposition requires 
consultation with a wide range of industry stakeholders and it is important 
that sufficient time is taken to reflect on responses to that consultation and 
draw up coherent legislation.

“The Government supports in principle the Commission’s plans to bring 
forward legislative proposals to help fight money laundering and terrorist 
financing. The Government will scrutinise the detail of those legislative 
proposals individually to ensure that they complement the UK’s existing 
domestic anti-money laundering and terrorist financing regimes.”182

Protecting citizens and critical infrastructure

29.41 The Government supports the Commission’s focus on protecting citizens and 
critical infrastructure. The Minister adds:

“We are continually reviewing our strategies and capabilities, hence are closely 
engaged with the Horizon 2020 Secure Societies research programme. The 
Government welcomes the intention for this to have a ‘heightened focus on 
counter-terrorism technology and capabilities’.”183

29.42 The Government broadly supports the European Programme for Critical 
Infrastructure Protection. The Minister explains that the UK’s Centre for Protection 

182 See paras 47–49 of the Minister’s Explanatory Memorandum.
183 See para 50 of the Minister’s Explanatory Memorandum.
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of National Infrastructure is responsible for improving the protection of critical 
infrastructure in the UK and “engages appropriately” with EU counterparts on this 
subject. The Government also supports: 

• guidance material on soft targets, “in particular to consider whether there is any 
best practice elsewhere which could prove useful in assisting the UK’s existing 
approach to protective security and preparedness at such locations”;

• further detection and protection trials, not least as a means of sharing scientific 
expertise; and

• the development of security risk assessments which “add value” in the process of 
formulating policy.184

29.43 The Government is “considering” the Joint Framework on countering hybrid 
threats and offers no further comments.

The external dimension

29.44 The Government recognises that “in light of the current threat from terrorist 
organisations such as Da’esh, the internal and external dimensions of security for European 
Member States are interlinked”. The Minister continues:

“The Prime Minister set out in the Strategic Defence and Security Review 
those internal and external elements of counter terrorism activity in the UK 
[which] would now be addressed by a Joint International Counter Terrorism 
Unit, which came into being on 25 April, based in the Home Office. The Unit 
is the strategic centre for international counter terrorism. It will comprise 
experts from a range of Government departments. The aim of the Unit is to 
ensure a strategic approach to counter terrorism internationally. One of the 
roles of the Unit is to work closely with Europe to ensure full and robust use of 
the CT tools that it has available.”185

Previous Committee Reports

None, but our earlier Reports on the Commission Communication, The European Agenda 
on Security are relevant: Twenty-third Report HC 342-xxii (2015–16), chapter 2 (10 
February 2016) and First Report HC 342-i (2015–16), chapter 6 (21 July 2015).

184 See paras 51–54 of the Minister’s Explanatory Memorandum.
185 See para 56 of the Minister’s Explanatory Memorandum.

http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-xxii/34205.htm
http://www.publications.parliament.uk/pa/cm201516/cmselect/cmeuleg/342-i/34209.htm
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Annex: Key legislative and policy initiatives on security and counter-
terrorism

Timeline Key initiatives

2nd quarter 2016 Revision of the Eurodac Regulation (establishing a database for com-
paring the fingerprint data of asylum seekers) to enhance its func-
tionalities in relation to irregular migration and return

An EU blacklist identifying high-risk third countries for money laun-
dering and terrorism financing (delegated act)

Revision of the 4th Anti-Money Laundering Directive

Commission Communication on preventing radicalisation

3rd quarter 2016 Upgrading the European Counter Terrorism Centre and strengthen-
ing Europol

Interoperability of Passenger Information Units handling Passenger 
Name Record (PNR) data (implementing decision)

4th quarter 2016 Legislative proposals to:

harmonise money laundering offences and sanctions

combat illicit cash movements

provide for the mutual recognition of orders freezing and confiscat-
ing criminal assets

combat fraud and counterfeiting of non-cash payments

Revision of:

the Schengen Information System

the Regulation on explosives precursors

1st quarter 2017 Legislative proposal to strengthen customs powers and cooperation 
in tackling terrorist financing linked to the trade in goods

2nd quarter 2017 Legislative proposal against illicit trade in cultural goods
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30 Visa liberalisation for Ukraine
Committee’s assessment Politically important

Committee’s decision Cleared from scrutiny; drawn to the attention of the Home 
Affairs Committee

Document details Proposal for a Regulation amending Regulation (EC) No. 
539/2001 listing the third countries whose nationals must 
be in possession of visas when crossing the external borders 
and those whose nationals are exempt from that requirement 
(Ukraine)

Legal base Article 77(2)(a) TFEU; ordinary legislative procedure; QMV

Department Home Office

Document Numbers (37719), 8271/16, COM(16) 236

Summary and Committee’s conclusions

30.1 The granting of visa-free travel to the Schengen free movement area for third country 
nationals has both a practical and symbolic significance. At a practical level, it makes it 
easier for eligible third country nationals to visit friends and family or holiday within the 
EU and provides economic benefits for the travel and tourism industry. Visa-free travel 
also has a wider symbolic importance since it is often the culmination of a process of 
dialogue and reform which extends beyond border management to encompass the rule 
of law and a functioning political, legal and judicial system which is capable of tackling 
organised crime, terrorism and corruption whilst also ensuring respect for fundamental 
rights.

30.2 In 2007, the EU concluded two agreements with Ukraine. The first, a Visa Facilitation 
Agreement, simplified procedures for obtaining a visa to travel to the Schengen area. The 
agreement does not apply to the UK as the UK does not participate in the EU’s common 
visa policy or the Schengen free movement area.186 The second, a Readmission Agreement, 
establishes procedures for the return of irregular migrants to Ukraine and does apply to the 
UK.187 These agreements paved the way for a dialogue with Ukraine on visa liberalisation 
which began in 2008 and was followed in 2010 by the publication of an Action Plan setting 
out the benchmarks Ukraine would need to fulfil to secure visa-free travel to the Schengen 
area for short stays of no more than three months.

30.3 The Commission has published six reports between 2011 and 2015 monitoring and 
evaluating the progress made by Ukraine and assessing the impact that visa-free travel 
would have on migration flows to the EU and the security of the EU. It latest report, 
published last December, concluded that Ukraine had fulfilled all of the benchmarks and 
recommended that Ukraine should be included in the list of visa-exempt third countries.

30.4 The proposed Regulation would amend the EU Visa Regulation by including Ukraine 
in the list of third countries whose nationals do not require a visa to travel to the Schengen 

186 See the 2007 Agreement on the facilitation of the issuance of visas. The Agreement was amended in 2013.
187 See the EU-Ukraine Readmission Agreement.

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:22007A1218(02)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:22013A0620(02)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007D0839&from=EN
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area.188 The visa exemption only applies to Ukrainians who possess biometric passports 
and who intend to stay in the Schengen area for no more than three months (90 days in 
any 180-day period). EU citizens already enjoy visa-free access to Ukraine for stays of up 
to one year.

30.5 The Immigration Minister (James Brokenshire) says that the proposed Regulation 
has no direct policy implications for the UK as the UK does not participate in Schengen 
rules concerning visa policy, immigration and border control. The UK will not be required 
to make any changes to its own visa regime.189 The Government will nevertheless monitor 
the impact of visa-free travel on the UK’s domestic border controls, as:

“Although low when compared to Germany, Italy and Poland, we have seen 
an increase in asylum claims from Ukrainian nationals since the start of the 
current troubles.”

30.6 The extension of visa-free access to the Schengen area for Ukrainian nationals is 
an important step in the EU’s relations with Ukraine which we draw to the attention of 
the House. As, however, the proposed Regulation will not apply to the UK and the UK 
has no vote, we clear it from scrutiny.

Full details of the documents

Proposal for a Regulation amending Regulation (EC) No. 539/2001 listing the third 
countries whose nationals must be in possession of visas when crossing the external 
borders and those whose nationals are exempt from that requirement (Ukraine): (37719), 
8271/16, COM(16) 236.

Background

30.7 Last December, the Commission published its sixth progress report on Ukraine’s 
implementation of the Action Plan on Visa Liberalisation.190 It concluded that Ukraine 
had made “steady and effective” progress in fulfilling all of the benchmarks and that the 
EU’s dialogue with Ukraine had “proved to be an important and particularly effective tool 
for advancing far-reaching and difficult reforms in the Justice and Home Affairs area and 
beyond, impacting on areas such as the rule of law and justice reform”.191

30.8 The Commission progress report was accompanied by a Staff Working Document 
containing a detailed analysis of the impact of visa-free travel to the Schengen area on 
migration flows and security.192 It concluded that:

• Visa liberalisation would reduce barriers to travel, encourage regular temporary 
and circular migration and strengthen people-to-people contacts;

• The EU will continue to be an attractive destination for would-be Ukrainian labour 
migrants;

188 See Council Regulation (EC) No 539/2001.
189 Ukrainian nationals are required to obtain a Standard Visitor Visa for short visits to the UK.
190 See the Commission’s progress report, 18 December 2015.
191 See p.11 of the Commission’s sixth progress report.
192 See the Commission Staff Working Document, 18 December 2015.

http://data.consilium.europa.eu/doc/document/ST-8271-2016-INIT/en/pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:081:0001:0007:EN:PDF
http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/international-affairs/general/docs/sixth_report_on_the_implementation_by_ukraine_of_the_action_plan_on_visa_liberalisation_en.pdf
http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/international-affairs/general/docs/swd_sixth_report_on_the_implementation_by_ukraine_of_the_action_plan_on_visa_liberalisation_en.pdf
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• Ukrainian nationals tend to use legal migration channels — levels of irregular 
migration are not high;

• The introduction of a visa-free regime would make it easier for Ukrainian nationals 
to access asylum procedures in the EU;

• A rapid increase in asylum applications at the EU’s borders with Ukraine or an 
increased flow of Ukrainian migrants to the EU cannot be ruled out if the conflict 
in eastern Ukraine escalates;

• Visa-free travel is not expected to have a major impact on organised crime in the EU 
or significantly affect the effectiveness of customs and border control procedures, 
but it could create new opportunities for Ukrainian citizens to take part in illegal 
activities associated with tobacco and drug smuggling;

• There will be fewer opportunities for organised crime groups in Ukraine to 
facilitate irregular migration to the EU; and

• Instability in eastern Ukraine may encourage the growth of organised crime groups 
and it remains a high risk area for the smuggling of goods, including firearms.

30.9 The Commission identified ways in which Member States could mitigate these risks 
by, for example, establishing temporary or seasonal migration schemes to facilitate the legal 
migration of qualified Ukrainian nationals, limiting the scope for abuse of asylum benefits 
and improving the implementation of the EU-Ukraine Readmission Agreement. The 
Commission has also encouraged Member States to strengthen operational cooperation 
with Ukraine to tackle organised crime and to improve their capacity for risk analysis to 
predict and respond to any increase in irregular migration flows.

30.10 The EU Visa Regulation was amended in 2014 to set out the criteria which must be 
taken into account when deciding whether to grant visa-free access to the Schengen area 
for short stays. It requires “a case-by-case assessment of a variety of criteria relating, inter 
alia, to illegal immigration, public policy and security, economic benefit, in particular in 
terms of tourism and foreign trade, and the Union’s external relations with the relevant 
third countries, including, in particular, considerations of human rights and fundamental 
freedoms, as well as the implications of regional coherence and reciprocity”.193

30.11 The EU Visa Regulation includes “reciprocity and suspension mechanisms”. This 
means that visa-free travel to the Schengen area can be revoked or suspended if reciprocal 
visa-free access for EU citizens is withdrawn or there is evidence that the visa-free regime 
is being abused (for example, as a result of a substantial and sudden increase in the number 
of nationals from a visa-free third country who “overstay”, apply for asylum despite a low 
asylum recognition rate, or who are not readmitted by their country of origin).194

Previous Committee Reports

None.

193 See Article 1 of the EU Visa Regulation, as amended by Regulation (EU) No. 509/2014.
194 See the consolidated text of the EU Visa Regulation.

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014R0509&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02001R0539-20140428&from=EN
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31 Documents not raising questions of 
sufficient legal or political importance 
to warrant a substantive report to the 
House

Department for Business, Innovation and Skills

(37703)

8138/16

COM(16) 202

Proposal for a Regulation amending Regulation (EU) No. 258/2014 
establishing a Union Programme to support specific activities in the field 
of financial reporting and auditing for the period of 2014–20.

(37732)

8640/16

COM(16) 233

Proposal for a Council Decision establishing the position to be taken 
within the General Council of the World Trade Organization on the 
European Union request for an extension of the WTO waiver relating to 
the autonomous preferential regime for Western Balkans.

Department for Environment, Food and Rural Affairs

(37682)

7524/16

SWD(16) 113

Commission Staff Working Document — Guidance document on the 
implementation of Chapter II “Professional Organisations” of Regulation 
(EU) No. 1379/2013 establishing a common organisation of the markets in 
fishery and aquaculture products.

(37684)

8050/16

COM(16) 215

Commission Report on the exercise of the power to adopt delegated acts 
conferred on the Commission pursuant to Directive 2011/65/EU on the 
restriction of the use of certain hazardous substances in electrical and 
electronic equipment.

(37722)

—

—

European Court of Auditors’ Special Report No. 6/2016 — Eradication, 
control and monitoring programmes to contain animal diseases.

Foreign and Commonwealth Office

(37679)

—

—

Council Decision (CFSP) 2016/608 of 18 April 2016 concerning the 
temporary reception by Member States of the European Union of certain 
Palestinians

(37712)

8331/16

JOIN(16) 10

2015 Annual Joint Report on the Hong Kong Special Administrative 
Region.
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(37713)

8336/16

JOIN(16) 9

2015 Annual Joint Report on the Macao Special Administrative Region.

(37737)

7690/16

+ ADD 1

JOIN(16) 19

Joint Proposal for a Council Decision on the conclusion of the Agreement 
continuing the International Science and Technology Center between the 
European Union and Euratom acting as one Party and Georgia, Japan, 
the Kingdom of Norway, the Kyrgyz Republic, the Republic of Armenia, 
the Republic of Kazakhstan, the Republic of Korea, the Republic of 
Tajikistan, and the United States of America.

(37756)

—

—

Council Decision (CFSP) 2016/713 of 12 May 2016 amending Joint Action 
2008/851/CFSP on a European Union military operation to contribute to 
the deterrence, prevention and repression of acts of piracy and armed 
robbery off the Somali coast.

HM Treasury

(37696)

—

—

European Court of Auditors’ Special Report No. 12/2016 — Agencies’ use 
of grants:  Not always appropriate or demonstrably effective.
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Formal Minutes
Wednesday 25 May 2016

Members present:

Sir William Cash, in the Chair

Peter Grant
Damian Green
Kelvin Hopkins
Calum Kerr

Mr Jacob Rees-Mogg
Alec Shelbrooke
Mr Andrew Turner
Heather Wheeler

Draft Report, proposed by the Chair, brought up and read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.

Paragraphs 1.1 to 31 read and agreed to.

Resolved, That the Report be the Third Report of the Committee to the House.

Ordered, That the Chair make the Report to the House.

 [Adjourned till Wednesday 8 June at 1.45pm.
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Standing Order and membership
The European Scrutiny Committee is appointed under Standing Order No.143 to 
examine European Union documents and—

a) to report its opinion on the legal and political importance of each such document 
and, where it considers appropriate, to report also on the reasons for its opinion and on any 
matters of principle, policy or law which may be affected;

b) to make recommendations for the further consideration of any such document 
pursuant to Standing Order No. 119 (European Committees); and

c) to consider any issue arising upon any such document or group of documents, or 
related matters.

The expression “European Union document” covers —

i) any proposal under the Community Treaties for legislation by the Council or the 
Council acting jointly with the European Parliament;

ii) any document which is published for submission to the European Council, the 
Council or the European Central Bank;

iii) any proposal for a common strategy, a joint action or a common position under Title 
V of the Treaty on European Union which is prepared for submission to the Council or to the 
European Council;

iv) any proposal for a common position, framework decision, decision or a convention 
under Title VI of the Treaty on European Union which is prepared for submission to the 
Council;

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one 
Union institution for or with a view to submission to another Union institution and which 
does not relate exclusively to consideration of any proposal for legislation;

vi) any other document relating to European Union matters deposited in the House by 
a Minister of the Crown.

The Committee’s powers are set out in Standing Order No. 143.

The scrutiny reserve resolution, passed by the House, provides that Ministers 
should not give agreement to EU proposals which have not been cleared by the 
European Scrutiny Committee, or on which, when they have been recommended 
by the Committee for debate, the House has not yet agreed a resolution. The 
scrutiny reserve resolution is printed with the House’s Standing Orders, which are 
available at www.parliament.uk.
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Current membership

Sir William Cash MP (Conservative, Stone) (Chair)

Geraint Davies MP (Labour (Co-op), Swansea West)

Richard Drax MP (Conservative, South Dorset)

Peter Grant MP (Scottish National Party, Glenrothes)

Rt Hon Damian Green MP (Conservative, Ashford)

Kate Hoey MP (Labour, Vauxhall)

Kelvin Hopkins MP (Labour, Luton North)

Calum Kerr MP (Scottish National Party, Berwickshire, Roxburgh and Selkirk)

Stephen Kinnock MP (Labour, Aberavon)

Craig Mackinlay MP (Conservative, South Thanet)

Mr Jacob Rees-Mogg MP (Conservative, North East Somerset)

Alec Shelbrooke MP (Conservative, Elmet and Rothwell)

Graham Stringer MP (Labour, Blackley and Broughton)

Kelly Tolhurst MP (Conservative, Rochester and Strood)

Mr Andrew Turner MP (Conservative, Isle of Wight)

Heather Wheeler MP (Conservative, South Derbyshire)

http://www.dodspeople.com/Page.aspx?pageid=420&id=25682&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=25772&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=62850&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=74701&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=25546&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=25608&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=25583&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=138151&group=6
http://www.dodspeople.com/Page.aspx?pageid=802&q=Kinnock&bc=current&bcname=Quick%20Search
http://www.dodspeople.com/Page.aspx?pageid=420&id=41654&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=42117&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=35500&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=25259&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=128367&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=25287&group=6
http://www.dodspeople.com/Page.aspx?pageid=420&id=35319&group=6
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