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1 Report

The purpose of this Report

1. The House of Commons agreed on 19 April 2017, by the requisite majority under
section 2 of the Fixed-term Parliaments Act 2011, to a motion in the name of the Prime
Minister that there shall be an early parliamentary general election. This will bring the
2015 Parliament to an abrupt conclusion, with dissolution taking place on 3 May to enable
an election to take place on 8 June. Like other select committees, the Justice Committee
is in the middle of a busy work programme, with a number of inquiries in progress at
various stages. In addition there are other matters which we have been pursuing, and in
some instances preparations were well under way for holding specific evidence sessions
or making visits in connection with inquiries or other work. The purpose of this Report
is to explain what we have done, or were planning to do, in relation to all this “unfinished
business”. We hope this Report is useful to all those who follow the Committee’s work.
We also hope it will be of assistance to the new Justice Committee which will be set up
at the start of the 2017 Parliament, when it comes to consider the priorities of its work
programme. We do not expect a formal response from the new Government to this Report.

2. We would like to take this opportunity to thank all those who have contributed to
our work in the course of the brief Parliament just ending. Our gratitude extends to those
who have provided us with formal written or oral evidence, as well as people who have
met the Committee and its members informally, and engaged with us in our work by
email, correspondence or through social media.

3. We annex to this Report tables containing our analysis of the recommendations
which we have made in the Reports we have published during this Parliament, indicating
whether they were accepted or not by the Government and, if accepted, whether they
can be said to have been implemented. We hope this information will be of use to our
successor Committee and to the next Government in their work.

Brexit

4. We recently conducted two short inquiries into the consequences of Brexit. Our
Report Implications of Brexit for the justice system evaluated these, and options for
future engagement with the EU, on matters of criminal justice, commercial and family
law and the legal services sector.' Our other Report Implications of Brexit for the Crown
Dependencies considered the ramifications of Brexit for Jersey, Guernsey and the Isle of
Man (all of whose relationship with the UK is managed by the Ministry of Justice) and
the mechanisms for representing their interests throughout the process.> We published
both reports before the Prime Minister formally notified the President of the European
Council of the UK’s intention to leave the EU under Article 50 of the Treaty on European
Union in late March.

5.  We expect Government responses to both our Reports to be made early in the new
Parliament. With Article 50 having been triggered, the Brexit process will have great

1 Justice Committee, Ninth Report of Session 2016-17, Implications of Brexit for the justice system, HC 750
2 Justice Committee, Tenth Report of Session 2016-17, Implications of Brexit for the Crown Dependencies, HC 752
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significance in the coming years regardless of the complexion of the next Government: its
implications for the justice system and the Crown Dependencies are worthy of continuing
and active scrutiny by our successor Committee.

Prison reform

6. The Government announced a range of legislative and non-legislative reforms to
prisons in the Queen’s Speech of 18 May 2016, describing these as “the biggest shake-up
of the prisons system since the Victorian era”.> Governors would be given “unprecedented
freedom”, and “old and inefficient prisons” were to be closed and new ones built.* Elements
of the reforms were first introduced in six reform prisons’, established in July 2016; their
governors were given extensive powers to run their own prisons.” The Prison Safety
and Reform White Paper, published in November 2016, described the reform prisons
as “trailblazers” and set out the Government’s plans to give governors of private and
public sector prisons in England and Wales more powers and to emphasise rehabilitation
in prisons.® The Prisons and Courts Bill, introduced to the House of Commons on 23
February 2017, included provision to “reform and rehabilitate offenders” as part of a new
statutory purpose for prisons.”

7. We announced a wide-ranging inquiry into prison reform in July 2016 to scrutinise
and influence this reform programme as it was being developed and implemented. As part
of this major inquiry, we aimed to scrutinise specific aspects of the reform programme
through several focused ‘sub-inquiries’. Our report on our first sub-inquiry into governor
empowerment and prison performance was published on 7 April 2017.> We considered the
first set of policies to take effect from April onwards, including proposals to give governors
powers to design workforce strategies, manage budgets, and commission education
services, and proposals to change how prison performance is measured and managed.’
We supported the principle of governor empowerment in principle, but concluded that
the Government had not provided enough information about the practical implications
of the reforms, and we tried to identify potential risks that would need to be mitigated.
In a letter we received after we agreed the report, the Parliamentary Under Secretary of
State for Prisons and Probation, Sam Gyimah MP, provided some additional information,
for example about the use of pay supplements for staff.'® We would expect the Ministry of
Justice to provide a formal response to this Report to the next Justice Committee early in
the next Parliament.

8.  Our second sub-inquiry, into estate modernisation, was launched on 30 March 2017.
The White Paper included plans to close old prisons and build new ones, and the Secretary
of State, Rt Hon Elizabeth Truss MP, announced on 22 March that planning applications
had been made for four new prisons.'’ We asked for written evidence on questions around

3 Ministry of Justice and Prime Minister’s Office, ‘Biggest shake-up of prison system announced as part of Queen’s
Speech’, 18 May 2016, accessed on 19 April 2017

HC Deb, 18 May 2016, col 3

Ministry of Justice (PRF0074) para 12

Ministry of Justice, Prison Safety and Reform, Cm9350, November 2016, para 104

Prisons and Courts Bill, [Bill 145 (2016-17)]

Justice Committee, Twelfth report of Session 2016-17, Prison reform: governor empowerment and prison
performance, HC1123. Our Chair made a statement on the floor of the House on publication of the Report:
HCDeb, 20 April 2017, cols 821-5

9 Ministry of Justice, Prison Safety and Reform, Cm 9350, November 2016

10 Sam Gyimah MP, Letter to Bob Neill MP regarding prison safety and reform, 28 March 2017

11 HC Deb, 22 March 2017, col 550WS
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these proposals, including on how new prisons could be built to enable them to fulfil the
statutory purpose proposed for them in the Prisons and Courts Bill; the appropriateness
of the Government’s plans to dispose of old prisons, particularly given the heritage status
of many Victorian prisons; and the Government’s engagement with stakeholders. The
dissolution of Parliament has interrupted this sub-inquiry, for which we had set a deadline
for written submissions of 7 May. We did not therefore get the chance to consider written
evidence, or to arrange oral evidence sessions. We had aimed to publish a report on this
subject before the summer recess of 2017. If the next Government continues with plans to
modernise the prison estate, the next Justice Committee may wish to take up this line of
work in order to subject this programme and the associated costs, which are likely to be
significant, to an appropriate degree of scrutiny.

9. Asafirst for the Justice Committee, we have produced a Report on primary legislation
before the House, giving our views on Part 1 of the Prisons and Courts Bill.'> As the basis
for this Report we considered evidence we received as part of the wider prison reform
inquiry, as well as written and oral evidence taken before the Public Bill Committee. Our
original intention was to produce a Report to inform the House in time for the Bill’s
report stage in the Commons. With proceedings on the Bill terminating at dissolution,
that purpose can no longer be served, but if similar legislation is introduced in the new
Parliament we hope our observations will prove of use. Whether or not similar legislation
is introduced, we expect the next Government to publish a response to our Report in the
normal way.

10. We have also continued to engage with the Ministry on prison safety, following up
on the Prison safety report we published in May 2016."> We concluded then that there was
a relationship between staff reductions and the current crisis in prisons, characterised
by increasing levels of violence and self-harm. We recommended that the Government
should produce an action plan to address prison safety and share with us timely and
detailed information on a range of safety indicators. Our efforts did result in better quality
data being available, but it has remained difficult for us to properly scrutinise the effect
of the Government’s efforts to improve the situation because we have not received all
the information we repeatedly requested.'* We would urge the next Justice Committee to
continue close scrutiny of the Government on prison safety, as this is likely to remain one
of the key issues facing the Ministry of Justice.

11. We were also intending to launch further prison reform sub-inquiries into some of
the topics covered by the strategies the Government announced in the White Paper, as and
when these were published.'” The next Committee could take up these topics, assuming
the next Government will continue to introduce reforms to the prison system.

12. During this Parliament we have visited a number of prisons to gain a greater
understanding of the challenges and opportunities of prison reform, and we had further
visits in the pipeline, to HMP Coldingley, HMP Parc and HMP Berwyn. We also planned

12 Justice Committee, Fourteenth Report of Session 2016-17, Prison reform: Part 1 of the Prisons and Courts Bill, HC
1150

13 Justice Committee, Sixth Report of Session 2015-16, Prison safety, HC 625

14 In a letter to Robert Neill MP dated 28 February, the Parliamentary Under Secretary of State for Prisons and
Probation, Sam Gyimah MP, cited data quality considerations, resource, and the sound production of statistics as
reasons for not routinely publishing these indicators.

15 Ministry of Justice, Prison Safety and Reform, Cm 9350, November 2016



https://www.publications.parliament.uk/pa/cm201516/cmselect/cmjust/625/625.pdf
http://www.parliament.uk/documents/commons-committees/treasury/Correspondence/Letter-dated-28-Feb-2017-from-Sam-Gyimah-on-Prison-safety-and-reform.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/565014/cm-9350-prison-safety-and-reform-_web_.pdf

6 Justice Committee: unfinished business from the 2015 Parliament

to visit the Netherlands in June, to hear about the reasons behind the significant reduction
in that country’s prison population in recent years, and to see how Dutch prisons promote
rehabilitation.

Disclosure of youth criminal records

13.  On 13 October 2016, we launched an inquiry into the system governing the disclosure
of criminal records in relation to offences committed by people when under 18 years old.
Written submissions were invited on the following:

« the appropriateness and effectiveness of the statutory framework applying to
the disclosure to employers and others of criminal records relating to offences
committed by people when under 18 years old;

o  whether that framework and the way in which it is operated in practice strike an
appropriate balance between protection of employers and the public, on the one
hand, and the rehabilitation of people committing offences when young, on the
other hand; and

« the effects in respect of the disclosure of such records of changes made in
2013 to the filtering of offences from criminal records checks and in 2014 to
rehabilitation periods.*

In the light of our previous inquiry into young adults in the criminal justice system,'”
we also welcomed views on whether the regime governing disclosure of such criminal
records should be extended to apply to records of offences committed by older people, for
example up to the ages of 21 or 25.

14. The inquiry on disclosure of youth criminal records received over 40 items of written
evidence, including submissions from statutory bodies, academics, NGOs and campaigns,
as well as from individuals directly affected by the disclosure regime. On 13 December
2016, we held a private seminar on this issue, which heard accounts from eight individuals
who explained how they had acquired criminal records when under 18, and the impact
of these records on their employment prospects and other aspects of their adult lives
including access to higher education. We annex the notes of this seminar to this Report.

15. In relation to this inquiry, we held a single oral evidence session which took place on
15 March 2017."* We took evidence from Christopher Stacey, Co-director of Unlock and
Ali Wigzell, Chair, Standing Committee on Youth Justice; these witnesses were followed
by Dr Phillip Lee, Parliamentary Under Secretary of State, Ministry of Justice; Sarah
Newton MP, Parliamentary Under Secretary of State for Vulnerability, Safeguarding and
Countering Extremism, Home Office; and Mr Christian Papaleontiou, Head of the Public
Protection Unit, Home Office.

16. Should our successor Committee wish to pursue an inquiry on this topic, it would
have the benefit of the evidence we have heard and received, including the notes of the
private seminar held in December 2016. The anticipated judgment of the Court of Appeal

16 See inquiry page here.

17 Justice Committee, Seventh Report of Session 201617, The treatment of young adults in the criminal justice
system, HC 169

18 Oral evidence taken by the Justice Committee on 15 March 2017, HC 751



http://www.parliament.uk/business/committees/committees-a-z/commons-select/justice-committee/inquiries/parliament-2015/disclosure-of-youth-criminal-records-16-17/
https://www.publications.parliament.uk/pa/cm201617/cmselect/cmjust/169/16902.htm
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/justice-committee/disclosure-of-youth-criminal-records/oral/48911.html
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in the case of R (P and A) v Secretary of State for Justice, which was heard on 24 February
2017 and concerns the rule mandating disclosure of multiple offences on an enhanced
check, would also be very relevant to any further work on this issue.

Personal injury/whiplash

17. In November 2016, the Ministry of Justice invited us to respond to its consultation
proposals® for reforming the claims process for personal injury (PI), in particular for road
trafficaccident (RTA)-related soft tissue injuries, the majority of which involve neck pain, or
‘whiplash’. On 7 February 2017, we held a one-oft evidence session to inform our response,
hearing from James Dalton, Director of General Insurance Policy at the Association of
British Insurers and from Neil Sugarman, President of the Association of Personal Injury
Lawyers (APIL).?® Before the session, we received a written submission from APIL and
both organisations provided us with further written information afterwards.*

18. On 23 February 2017, the Prisons and Courts Bill was introduced to Parliament; Part
5 of the Bill set out reforms to the procedure for RTA related whiplash injury claims,
including the introduction of a tariff of fixed compensation for whiplash-related PSLA
and a ban on the settlement of such claims without medical evidence. The Government
also announced that the small claims limit would be increased via secondary legislation
to £5,000 for RTA-related PI claims and to £2,000 for other PI claims.>> On 17 March
2017, we launched a short inquiry into whiplash and the small claims limit with the aim
of reporting during the passage of the Bill through Parliament; we invited submissions on
the following issues:

o the definition of whiplash and the prevalence of RTA-related whiplash claims;

o  whether or not fraudulent whiplash claims represent a significant problem and,
if so, whether the proposed reforms would tackle this effectively;

o the provisions in Part 5 of the Bill introducing a tariff to regulate damages for
RTA-related whiplash claims, with an uplift in exceptional circumstances; and
banning the settlement of claims without medical evidence;

« the impact of raising the small claims limit to £5,000 for RTA-related whiplash
claims, and of raising the small claims limit to £2,000 for personal injury claims
more generally, taking account of the planned move towards online court
procedures; and

« the role of claims management companies in respect of these matters.

19. We received nearly 80 written submissions to our inquiry, as well as having our
attention drawn to a range of detailed responses to the Government’s consultation that
had been published elsewhere. We anticipate that this body of evidence would facilitate
the task of our successor Committee should it decided to conduct an inquiry into this
topic.

19 Ministry of Justice, Reforming the Soft Tissue Injury (‘whiplash’) Claims Process: a consultation on arrangements
concerning personal injury claims in England and Wales, Cm 9299, November 2016

20 Oral evidence taken by the Justice Committee on 7 February 2017, HC 922

21 Accessible on our webpages here.

22 Ministry of Justice, Part 1 of the Government Response to: Reforming the Soft Tissue Injury (‘whiplash’) Claims
Process, Cm 9422, February 2017
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Transforming Rehabilitation

20. In 2014, the Ministry of Justice divided the probation system—responsible for
supervising, rehabilitating and resettling those on community sentences and those who
have been in prison—into two parts. High-risk offenders are managed by a new public
body, the National Probation Service (NPS); 21 Community Rehabilitation Companies
(CRCs) are responsible for low- and medium-risk offenders. In 2015, the Government
extended statutory rehabilitation to those serving custodial sentences shorter than
a year, and expected CRCs to provide “Through the Gate’ services which would begin
the resettlement process towards the end of the custodial element of a prison sentence.
The then Government claimed that the Transforming Rehabilitation programme would
increase innovation (by paying providers for delivering reductions in reoffending),
reduce reoffending for short-stay prisoners, and “continuous support from custody to
community”.??

21. The National Audit Office, Public Accounts Committee and HM Inspectorate of
Probation identified a range of problems with the operation and funding of probation
services as the reforms continued to bed in.** These included for example, ICT problems,
the level of involvement of the voluntary and community sector in delivery chains, lower
than anticipated caseloads for CRCs, the operation of the payment mechanism, capacity
issues related to the scale of change, and poor quality of some service provision.

22. The Government commenced an internal review of the reforms, known as the
Probation Service Review, in summer 2016. We were told by the Permanent Secretary,
Richard Heaton, in October 2016 that “pretty much everything” was within scope of
the Review, including commercial barriers to delivery related to the charging levels,
the fee levels and the reward mechanisms within the contracts as well as the capacity
of the National Probation Service to deal with a higher than anticipated caseload.”® Mr
Heaton also said that the Review could alter the way results in the payment by results
element of CRCs’ pay would be measured, moving from a narrow focus on reoffending
to a wider view including innovation and partnership working with other public sector
organisations such as housing associations. Under its prison reform plans the Government
was also seeking better to align performance measures for prison governors with those of
probation providers and to achieve more integrated offender management.

23. Sam Gyimah MP provided us with more detail on the activity stemming from the
review in a letter of 7 March.?® This included:

» renegotiating CRCs’ contracts, to account for the lower than anticipated volumes
of offenders and accordant revenues;

« reconsidering the service level targets for CRCs and the NPS, aiming to focus
more on outcomes measures than on points of process—this includes redrawing
the service level agreement with the NPS in addition to the CRC renegotiations
above;

23 Ministry of Justice and Home Office, ‘Policy paper: 2010 to 2015 government policy: reoffending and
rehabilitation’, May 2015, Appendix 4: Transforming rehabilitation

24 See Public Accounts Committee, 17th Report of Session 2016-17, Transforming Rehabilitation, HC 484,
September 2016; National Audit Office, Transforming Rehabilitation, HC (2015-16) 951, April 2016; and HM
Inspectorate of Probation, Transforming Rehabilitation: Early Implementation 5, May 2016

25 Oral evidence taken on 18 October 2016, HC 623

26 Sam Gyimah MP, Letter dated 7 March 2017 regarding the Transforming Rehabilitation review



https://www.publications.parliament.uk/pa/cm201617/cmselect/cmpubacc/484/48402.htm
https://www.nao.org.uk/wp-content/uploads/2016/04/Transforming-rehabilitation.pdf
https://www.justiceinspectorates.gov.uk/hmiprobation/wp-content/uploads/sites/5/2016/05/Transforming-Rehabilitation-5.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/justice-committee/ministry-of-justice-annual-report-and-accounts-201516-and-related-matters/oral/41412.html
http://www.parliament.uk/documents/commons-committees/Justice/correspondence/Letter-dated-7-March-2017-from-Sam-Gyimah-on-transforming-rehabilitation-review%20.pdf
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« examining “Through the Gate’ services for those leaving prison, with a particular
focus on accommodation and employment provision; and

»  working with the Department for Health for more timely mental health treatment
where it is ordered as part of a community sentence.

24. When it became clear to us that the outcome of the Review, and any resulting changes
to the Transforming Rehabilitation system, were expected to be announced after April
2017, we decided to undertake some preliminary work to inform a possible decision to
announce an inquiry once the Ministry’s position became clear.’” We took the approach
of holding two preparatory evidence sessions in March 2017 building on discussions we
had had with key stakeholders at a private informal seminar in November 2016. We heard
from seven short panels of select and diverse witnesses each of whom were given broad
lines of questioning examining the challenges facing the implementation of the reforms
and potential solutions.?®

25. Concerns about the operation of the probation system following the Transforming
Rehabilitation restructuring are widespread and serious, and we consider that a close
examination of the system should be a high priority for our successor Committee.

Other matters

26. Apart from our mainstream inquiry work, we had begun arrangements for a number
of one-off evidence sessions to be held in the next six months. Our successor Committee
may wish to resurrect any or all of these plans, which included:

« aone-off oral evidence session on the work of Cafcass, the Children and Family
Court Advisory and Support Service;

o aone-off oral evidence session with the new Chief Coroner on his work;

« aone-off oral evidence session on the work of the Parole Board, making use of
the National Audit Office’s recent report Investigation into the Parole Board;>® at
this session we also intended to consider the specific and controversial issue of
the number of prisoners serving indeterminate sentences for public protection
(IPP prisoners) who are over their tariff; we have had some correspondence with
the Ministry on this subject during this Parliament, which is on our webpages;*°

o an oral evidence session with the Prisons and Probation Minister to follow
up action which the Government has taken in response to our Report on the
treatment of young adults in the justice system;™

o an oral evidence session with the Secretary of State to consider developments
across the full range of her responsibilities, and to follow up steps taken to
implement recommendations we have made during the Parliament accepted by
the Government; and

27 HC Deb, 6 December 2016, col 110

28 Oral evidence taken by the Justice Committee on 21 March 2017 and 28 March 2017, HC 1018

29 National Audit Office, Investigation into the Parole Board, HC 1013, February 2017

30 See our publications here.

31 Ministry of Justice, Government Response to the Justice Committee’s Seventh Report of Session 2016-17: The
treatment of young adults in the criminal justice system, Cm 9388, January 2017
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http://www.parliament.uk/documents/commons-committees/Justice/treatment-of-young-adults-govt-response.pdf
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« avaledictory oral evidence session with the Lord Chief Justice, Rt Hon Lord
Thomas of Cwmgiedd, before his retirement this autumn.

27. We had requested information from the Government on delays in immigration and
asylum tribunals and on their plans to produce post-legislative assessment memoranda in
the period up to the end of 2018. These are also matters to which our successor Committee
may wish to return.
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Annex 1: Government responses to our
recommendations in the 2015 Parliament

Of the 21 reports we have published in this Parliament, 8 have received Government
responses (with the remaining 13 either of a type that does not typically receive a formal
Government response, such as those on public appointments or Sentencing Council
guidelines, or having been published more recently than two months ago). These eight
reports contain 65 specific recommendations to the Government, which are arranged in
tables below as ‘implemented’, ‘accepted but not yet implemented’, or ‘not accepted’. We
hope that making this analysis available will assist our successors, and the wider public,
in understanding where the Government stands in relation to what we have asked of it.

Box 1: Government responses to our recommendations in the 2015 Parliament: methodology

1. ‘Recommendations’ are passages in select committee reports seeking specific action
by the Government: they are typically printed in bold italics.

2. This annex includes only recommendations from reports to which the Government
has responded (and therefore excludes those from reports to which the Government
does not generally respond, such as those on Sentencing Council guidelines, or to which
a response is awaited but has not yet been made).

3. Recommendations are here categorised as ‘implemented’, ‘accepted but not yet
implemented’, or ‘not accepted”

e A recommendation is interpreted as ‘implemented’ if the Government has
taken the action specified, or at least most of it.

« A recommendation is interpreted as ‘accepted but not yet implemented” if the
Government has made explicit its acceptance of it, or committed to take the
action specified (or at least most of it), either in its response to the report or in
other correspondence with the Committee, but is yet to take that action.

« A recommendation is interpreted as ‘not accepted’ if the Government has not
made explicit its acceptance of it, or committed to take the action specified (or
atleast most of it), either in its response to the report or in other correspondence
with the Committee.
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Annex 2: Informal note of seminar on
disclosure of youth criminal records, 13
December 2016

Committee members present: Robert Neill, Richard Arkless, Alex Chalk, Philip Davies,
Kate Green, Mr David Hanson, and Victoria Prentis.

Others present: Christopher Stacey, Co-director, Unlock, Bob Ashford, Founder,
Wipetheslateclean, and Anna Boehm, Programmes Manager, Standing Committee on
Youth Justice.

Jason, Natasha, Sam, Ben, Anita, Paulette, Kamla and Lynda (names changed: participants
sharing personal experiences).

Nick Walker, Nony Ardill, Gemma Buckland, Elise Uberoi, Gavin O’Leary, Christine
Randall, Anna Browning (Committee staff).

Plenary session

After introductions and welcome from the Chair, Robert Neill MP, the seminar started
with presentations from Christopher Stacey, Co-director of Unlock, Bob Ashford, founder
of Wipetheslateclean, and Anna Boehm, Programmes Manager, Standing Committee for
Youth Justice.

Christopher Stacey expressed gratitude to the Committee for launching its inquiry
into this topic and for holding the informal session. Unlock is a charity for people with
convictions, aiming to help them overcome the barriers and stigma caused by the disclosure
of criminal records. Unlock does this first through its helpline and website which provide
guidance and advice; and second by campaigning, through which it tries to influence
the Government and employers to adopt fairer and more inclusive policies. Unlock has a
wide focus on all individuals with criminal records, including youth records. It supported
SCYTJ’s research into childhood criminal records and has made recommendations based
on this.

In Mr Stacey’s view, there is now real momentum for change. The Taylor review
recommendations, the recent Home Office review of filtering, and the legal challenges to
the filtering rules present an opportunity for the Government to be proactive, although its
response to the Taylor review suggests that nothing will happen until the legal cases have
been resolved. Unlock hoped to hear today about practical measures to take forward—not
just for those who acquired criminal records as children, but also as young adults, because
having a criminal record and being forced to disclose it affects people for the rest of their
lives. While some records may need to be disclosed, the challenge is to establish how and
where to draw the line.

It was noted that a 2015 court case on the non-filtering of minor offences (the case of P and
A) found that the current regime was in breach of Article 8 of the European Convention on
Human Rights. The Court of Appeal will consider the Government’s appeal in February
2017.
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Bob Ashford explained that fifty years ago, as a 13 year old boy, he was playing with a
group of other young boys caught trespassing on a railway track. One of the boys had
an airgun, although he did not touch it. He pleaded guilty to trespass on a railway and
possession of a dangerous weapon, and was fined. After training as a social worker, he
had to disclose these offences when he applied for jobs, and found he was not getting
interviews. Eventually he obtained work within the justice system, progressing over time
to be the head of a Youth Offending Team.

Mr Ashford’s criminal record became less important over the course of his career and
he advanced to a very senior level in the Youth Justice Board. However, his offences still
had to be disclosed for visa and insurance applications. When he was selected to stand
for election as the Police and Crime Commissioner (PCC) for Avon and Somerset—a role
that would use his skills and background—he discovered that he would be barred from
holding office because of his offences, in spite of his career and lack of reoffending, and
decided to stand down as a candidate. Falklands veteran Simon Weston had a similar
experience. To draw attention to this issue on behalf of others as well as himself, he sought
extensive media coverage, much of which was supportive. As a result people started
contacting him with their stories. He began to understand the huge impact that criminal
record disclosures can have on individuals’ lives, especially when they had to disclose
historic offences of which family and friends were unaware. Following this, Mr Ashford
set up his campaign, Wipetheslateclean, which aims to change the legislation for PCC
elections and the disclosure rules more generally. He is particularly concerned about the
lack of information for young people on the requirement to disclose multiple out of court
disposals for the rest of their lives; the lack of information on the implications of different
sentences prevents them from making informed choices about what is being offered by
the police.

It was noted that someone with a criminal record can become a local authority councillor
or Mayor, a Member of Parliament or a police chief constable, but not a PCC because this
is barred by statute.

Anna Boehm spoke about the work of the Standing Committee on Youth Justice (SCY]J),
which campaigns for improvements in the youth justice system. Over the past two years
SCY]J has focused on youth criminal records, commissioning comparative research on
disclosure regimes in many other countries; this found that the system in England and
Wales is much more punitive than in other countries where a rehabilitative approach is
taken.

In England and Wales, the SCY] has identified the following problems:

o The current system disproportionately anchors children to their past and
prevents them from moving on.

« In contrast to many other jurisdictions, cautions and arrests follow a child for
life and there is a wide requirement for disclosure—for example, for visas for the
USA.

o  The current system undermines the aim of reducing reoffending, as disclosure
inhibits access to education, housing and other factors that are known to
influence offending.
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o There is no distinct system for child criminal records, in contrast to many other
jurisdictions where adult records are maintained separately.

o The disclosure of police intelligence (for example, on crimes such as sexting)
leads to increasing numbers of people being affected by youth criminal records.

SCY] believes that most children grow out of crime, and is calling for childhood criminal
records to be wiped after a period of time—say, ten years—and for a presumption that police
intelligence is not disclosed at all. It is also calling for substantial changes to the filtering
system and to rehabilitation periods. Anna noted that the Taylor report recommended
reforms to the system for childhood criminal records, including limits on disclosure of
intelligence, and that similar recommendations had been made by other reports over the
last few years, such as the report of the Carlile inquiry. SCY]J welcomed the current inquiry
of the Justice Committee and would be happy to provide further assistance to it.

Asked about an appropriate threshold of seriousness for disclosure, Christopher Stacey
responded that the Rehabilitation of Offenders Act takes into account the length of
sentences. The filtering system operates with blunt categories—for example, DBS cannot
filter specific offences or any sentence of imprisonment. There should be scope for
discretion. Sentence length would be a better determination. Bob Ashford observed that
children make stupid mistakes but mature as they grow up. On principle, they shouldn’t
be pulled down by what they did when they were young. On the other hand, the public
has to be protected—it is a matter of finding a balance. Wipetheslateclean has made some
quite detailed proposals on this. Anna Boehm agreed with the view that ‘disposal’ (i.e. the
level and type of sentence) is better for determining seriousness than the type of offence.
She accepted that, for particular jobs, some offences are relevant—but it was important to
consider when an offence ceases to be a reliable predictor of reoffending. SCYC maintains
that all offences should be eligible for ‘wiping’ after ten years, provided the person has not
reoffended; at that point, the chances of reoffending become similar to those of someone
who has never offended.

Asked why employers could not be trusted to make reasonable decisions, Bob Ashford
accepted that many can be trusted, but in his experience others do use criminal records
as a criterion for rejecting candidates when sifting through high numbers of applications.
Certain online application processes block candidates from going further once they have
ticked the box for ‘criminal record’. Christopher Stacey said that, because of this problem,
many people with criminal records were put off from applying from jobs in the first place.
In this area, excellent work is being done by the ‘Ban the box’ campaign (which is calling
on employers to ask about criminal convictions later on in the recruitment process). Anna
Boehm agreed with both points, adding that employers often lacked information on the
detail and context of offences.

The three panel speakers agreed that there was scope for radical proposals for changing
the system, although these had to be achievable, taking into account public safety and
acknowledging the impact of public perceptions.

The seminar then broke into two smaller groups.
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Table 1 discussion
The names of participants have been changed to protect their identities.

Jason described himself as having been a ‘difficult teenager’. He had been convicted of
resisting arrest and ABH when he was sixteen, because of an incident when out drinking
with a group of friends on the last day of school. He was sentenced to six days at an
attendance centre. Because of this, he was rejected for a job with the local council. He
got a place at university; his criminal record did not have to be disclosed to make this
application, as no placements were involved on the course. After qualifying, he tried to
get work in the social care field, but at interviews he would always undergo extensive
questions about his criminal record. He was also turned down for three volunteering
roles. Overall, he has been rejected for around fifty per cent of the positions he applied for.
With online applications, he would sometimes not disclose his criminal record but after
getting through the application process, the employer would apply for a DBS check and
then tell him that he didn’t satisfy the job criteria after all. The jobs that Jason was most
interested in were the ones working with children, which were rated as high risk. It took
him eight months to find a job, making between thirty-five and forty-five applications.
He now works on substance abuse issues with young people in schools. The schools often
ask to see his DBS checks; in some cases this had let to them insisting that a teacher sits
in with him; however, he has had a lot of support from his supervisor who has raised this
issue with the schools concerned.

Natasha, now aged 32, explained that she had been convicted of three offences, two
of which are now ‘filtered’—one public order offence, and another for theft (for which
she got a caution). At the age of twenty, she was given a caution for ABH because of an
incident where she tried to defend a friend of hers who was being assaulted by ‘glassing’.
She was arrested, along with the perpetrator of the assault. Her statement did not match
the statements of the other group involved in the fight, although it matched the statement
of her friend. Without a solicitor present, she accepted a caution for what the police said
was common assault. She later found out that the caution had been for ABH when this
came up on a disclosure. She has had more than a dozen rejections because of her criminal
record. Fortunately she managed to get work in the health and social care sector, where
she has been for ten years, and currently works for a charity. But in spite of having good
references, she was recently refused a place on a nursing master’s course. Her DBS check
simply states that she has had a caution for ABH, but gives no further details, and “for
an employer to see ABH, that conjures up lots of things”. Natasha felt discouraged from
applying for work in this sector as she was tired of disclosing her criminal record, but
did not think that her offence warranted this treatment. She questioned why there was
no discretion about disclosure on an enhanced certificate; she has three children and has
worked with different types of vulnerable people, which she would not be able to do if she
presented a risk.

Asked whether she would want this information if she herself was an employer, Natasha
accepted that she would want to know if someone had recently offended. But she thought
that offences over ten years old should be filtered, unless there had been further offending.
If a disclosure had to be made, then there should at least be more information about the
context in which the offence happened.
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Questioned on whether parents should warn children that the consequences of doing
something wrong would stay with them for the rest of their lives, rather than giving them
a message that the slate would be wiped clean, Natasha responded that good parenting
meant that children should be told there would always be consequences, irrespective of the
legislation. Christopher Stacey pointed out that people did not necessarily commit crime
rationally, in a way that allowed them first to step back from the situation to consider their
options.

Sam said that he had dropped out of school at sixteen; he was drinking a lot and hanging
around with the wrong type of people. Without qualifications, he couldn’t get a job. At
seventeen, he was convicted for shoplifting and motoring offences (speeding and driving
without insurance), then convicted again at eighteen. After that, he struggled to find work
apart from occasional agency jobs and was put on youth training programmes. At the
age of 24, he was convicted for ‘bouncing’ cheques. He was put on probation but violated
the conditions, then got convicted again. As a result of this, he has three convictions for
multiple offences. He is now in his forties, and has had ‘hundreds’ of rejections over the
years. He learned to apply for jobs that did not require a DBS check and was fortunate
in finding employers who wanted to give him an opportunity. He now has to disclose
his record but, since the Rehabilitation of Offenders Act and the filtering system, he has
found that employers are not so judgmental. He now works in a probation hostel with
high risk offenders, serves in the army reserves, and is in his final year at university, doing
a criminal justice degree. He commented that some of the big security companies will not
hire people with a criminal record, even if the offending happened a long time ago. In his
case, they would sometimes let him progress to the interview stage, only to tell him that
it was their policy not to employ people with criminal records. Travelling to the USA also
presents a problem; he is due to go there as part of the army reserve.

Ben explained that he had become involved in drugs before going to university, and while
at university his involvement became ‘criminal’. During his second year the police raided
his house and he was convicted of possession of cannabis and ketamine (although he could
have faced more serious charges). He was fined for these offences. After graduating, he
applied for over 200 jobs over the course of a year and received no responses. He attributed
this to having ticked the box confirming that he had a criminal record. This propelled
him further into crime, although he managed to avoid getting any further convictions.
A year after leaving university, he decided to sort out his life; he also came to realise that
not disclosing his criminal record was the only way to get a job. For the last five years, this
approach has worked, although he has been at risk of losing jobs if his employers found
out about his convictions—as has happened to some of his friends. His record was now
spent, so it would only show up on enhanced DBS checks. Ben would really like to work
with drug addicts, but would not be able to get a job in this field at present. He is currently
doing a master’s degree in public policy, for which he did not need to disclose his record.
In his view, certain types of non-violent and non-fraudulent crime should not have to be
disclosed; convictions should only be disclosed if they will affect someone’s ability to do
the work. The current system is very unhelpful for young people as it prevents them from
moving away from crime. He knows people who were in the same situation as himself
who are now in prison.

No participants had run into difficulties getting insurance or housing, other than Jason,
who had been required to disclose his criminal record when he applied for emergency
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housing. Natasha said that one of her clients at the charity where she works had an arson
conviction, which was difficult to overlook in relation to housing. Sam commented that
employers are able to search Google and Facebook to find out whether job applicants have a
criminal record, even if there was no obligation to disclose it when making the application.
There was always a risk that an employer would find out in this way—although if the
conviction had become spent, employers tend to respect this. In an ideal world, people
would disclose everything, but in reality, employers make judgements. People can ask to
get themselves removed from Google searches but their requests are not always accepted
(and information remains in newspaper archives in any event). Asked what they thought
employers should know, participants considered this would depend on the offence, on
how long since the person had offended, and what they had done since. Ben noted that
employers used criminal records as a system for sifting applications because they got so
many applications, especially from young people. He had been in situations where he was
sure that the employer wanted to hire him but could not do so because of company policy.
Asked what the solution was to this problem, Ben said that the Bristol drugs awareness
courses were the best thing he know of for preventing criminal records. These course are
non-punitive and attendance would not be recorded.

On the distinction between children, young adults and adults, participants agreed that
maturity did not necessarily come with adulthood and one participant was aware of studies
indicating that many young people were not mature until the age of 24. Jason commented
that young people often did not think about the long term consequences of their actions. It
was noted that many other countries handle criminal records differently-for example, in
some states of the USA, offenders can petition the court after five years to ask to have their
records expunged. Sam pointed out that certain people who have never been arrested may
be as likely to commit crime as those who had been convicted, and that individuals who
have committed crimes without being caught don’t face the same barriers as those with
convictions. Natasha said that she had been shortlisted for some jobs because the HR
department did not disclose the relevant section of her application to the panel, but then
at the interview her criminal record would come up “and the whole conversation suddenly
turns sour”. She also said that she had wanted to apply for a property assistant role that did
not require a DBS check, but the organisation’s website said that some roles did require a
DBS check, which put her off applying.

Christopher Stacey thought there was sufficient evidence of the detrimental effect of the
current system of disclosure to support a more proportionate approach. The public did not
realise that people get punished for the rest of their lives. Employers should have a clear
policy on dealing with criminal records; sometimes they receive irrelevant information
but think that they cannot ignore it and so they reject the person.

Table 2 discussion
The names of participants have been changed to protect their identities.

Anita, who is 27, said she had received two reprimands as a child. She had been given the
first one at the age of 11 for arson, after causing £100-worth of smoke damage in a school
toilet by setting fire to toilet roll when playing with a lighter with friends. The second
reprimand had been given at the age of 14 for ABH, when she hit another pupil in the
playground in self-defence. She explained that her mother had not realised the severe
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consequences of accepting the reprimands on her daughter’s behalf. The police had told
her mother just to sign the form and although she could not recall having been told about
the implications of doing so, she had thought that it would “make it go away”. The form,
a copy of which she showed Members, stated that the record would expire when she was
18 years old.

Anita is now a qualified teacher. When studying for her teaching qualification she had
almost been kicked out of the university following an enhanced disclosure required for
her placements. She hadn’t anticipated her criminal record would be a problem when she
had applied for the course. She was now working as a college lecturer with adults as she
was unable to get a job in a school. Until recently she had been working abroad (for six
years), but since returning to the UK had been hit by “constant barriers” in finding supply
work, despite her experience and passion for teaching. Although her convictions are
spent, teaching is an exempted profession under the Rehabilitation of Offenders Act so she
always has to ‘tick the box’. She noted that there was no box allowing her to indicate that
the offences took place when she was under 18. She has also found it hard to get insurance.

Paulette, now aged 33, is also a teacher. She explained that she had been involved with
social services from the age of 13 (after her father stabbed her mother to death) and at 16
she was convicted for importation of cannabis from Jamaica having been groomed by an
older man with whom she had a sexual relationship. Soon afterwards she was convicted of
a joint enterprise offence relating to a street robbery after a girl was robbed on a bus by a
member of a group she was part of. She served a two-year youth custodial sentence. Since
then, she had committed no offences. She could not recall whether she had been informed
of the implications of her criminal record, but had had legal representation at the time.
She applied to university as she wanted to become a social worker but, having discussed
her offences with a panel, was told she could not do the course. She then did a series of
‘dead-end jobs’ in call centres and retail. Paulette applied again for university, told them
her story and they agreed to adopt a risk assessment approach. She had to see another
panel before her placement. Working through a charity, she now teaches young people
involved in the criminal justice system and care leavers. She cannot, in her charity work,
disclose her criminal record or related elements of her life story (despite the potential
benefits of these anecdotes to her students). She had not applied to teach in mainstream
education but expressed doubt about whether she could do so, because of the attitude of
mainstream schools.

Kamla is a qualified pharmacist who had received a distinction in her studies. Now aged
39, at the age of 19 she received a criminal conviction for theft (stealing goods from her
employer over a period of two weeks, when she had not been paid). Despite being open
during the internal investigation and returning all stolen items, Kamla was still prosecuted,
even though her employer was aware of her career choice. She was sentenced to six months’
probation for two counts of the same offence and was not represented by a solicitor until
the point of sentencing. Initially the conviction did not hold her back. She qualified in
2000 and until 2014 she had held various positions at a hospital but had to resign because
of bullying from her manager, related to her criminal convictions. She made contact with
Unlock and put in an Employment Tribunal claim but did not continue with it owing to a
bereavement. Following a career break, she was offered another hospital job, but this was
retracted and she felt that her previous manager had jeopardised her chances. She now
saw her offence as “stupid” (although she commented that other employees were doing the
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same thing) and felt that it had hindered her earning capacity, career options and personal
relationships but had taught her to be compassionate. She was now self-employed and
seeking to do a graduate diploma in law.

Lynda, now aged 43, described her upbringing within a family she described as “toxic”.
Her mother was an alcoholic who had been to prison twice. The family lived in a poor area
and people were “in and out of the house all the time”. All her siblings had criminal records
and her brother was in prison for having killed someone. Most of her siblings had been
taken into care and she and her younger sister had sporadic visits when the neighbours
or schools contacted social services but overall they were ignored by the various agencies.
From the age of seven, she began shoplifting biscuits as she was not fed by her mother.
Aged 11, she broke into a school to be able to play with toys and draw. She was sent to the
police station but her warning was not put on record, although she described herself as
“spiralling down that road”. Her first conviction was at 14 for shoplifting. She felt that this
had been like a cry for help: she was running away constantly and did not consider that
the social workers or teachers were doing their job. She had wanted to be a prison officer
but, at the age of 22, was working in retail. Her family decided she should “sort out the
Christmas meal”: she was convicted for employee theft of the goods in a trolley they had
filled. Subsequently, she had a conviction for drink driving when she was found to be over
the limit from the previous night.

Lynda said she felt like she had been fighting against the grain, having become homeless to
get out of her family environment and wanting to “prove everyone wrong”. She had done
clerking for a solicitors’ firm (as the solicitor who represented her had given her a job)
and had also worked with young people for two London local authorities. She had most
recently applied for an administrative role, despite being over-qualified, as low-paid jobs
do not require a DBS check. She felt that people did not look beyond the criminal record,
“whether or not you are fantastic”. She stated “it’s like you are marked until death”.

Participants were asked how being asked about their criminal records made them feel
about themselves. Anita found it mortifying and embarrassing to have to discuss offences
from her childhood and have professional people “judging you” on it. She remarked that
because of that piece of paper she was not treated like an employee or a human being.
Kamla felt that the stigma had affected her self-esteem and caused unnecessary worry,
affecting her quality of life. All participants agreed that they had not done as well as they
could have done in their careers and their ambitions had been suppressed. They felt that
they should not continue to be punished and stigmatised for their past. Knockbacks
can have a significant impact and can lead to a loss of hope in trying to seek work, so
forcing people onto benefits or even encouraging a return to criminal behaviour. They
were frustrated that supportive statements, for example statements made to DBS panels,
may have little effect. Two participants were motivated to help other people in similar
situations. One said she “shouldn’t be reduced to a conviction—there is more to me than

this”.

Participants were also asked whether they all felt there ought to be a clean slate. There
was some discussion about the circumstances of the offence; for example, being in a
controlling relationship at a young age, negative influence of family and environment
which can continue into adulthood, and cultural and religious issues affecting social
maturity. Kamla was asked whether, if she was an employer, she would feel comfortable
being in the dark about someone’s offence against a former employer; at what stage, if at
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all, should a line be drawn under past offending? She responded by saying that everyone
makes mistakes and she believed employers should be brave in considering these matters.
For a regulated profession, she did not consider it should be an issue provided there were
no restrictions on the licence to practice and the employee could get references. In her
view, a line should be drawn after ten years.

Participants were then asked whether they had experienced any other problems relating
to disclosure of criminal records—for example, with insurance, housing, or visas. Two
participants had applied successfully for visas for the US and one for Australia, but they
felt that the process they went through to get them was inconvenient, embarrassing and
unnecessary. None had experienced housing issues relating to their criminal records.

Participants were asked whether they had ever thought of lying to potential employers
about their criminal history. One had felt it necessary to take a chance, but also picked
companies which were unlikely to ask for a DBS check. She also had experience of
having been asked to disclose her record at an interview and then never hearing from the
employers again. Some employers ask for details of convictions whether they are spent or
not, which they shouldn’t do.

Finally, participants were asked why they had wanted to come and talk to the Committee.
Anita wanted to see change and felt there should be a lot more education of young
people and parents about the impact of criminal records. Asked whether any record
should be wiped, Lynda said she believed this should happen if the offence did not lead
to imprisonment, or was not serious, and the offender was a juvenile at the time. If the
offender was over 18, each case should be considered on an individual basis. Even some
sexual offences could be considered minor. The possibility of having an opportunity to go
to a tribunal or review, or the chance to pay a fee to have the criminal record removed,
were also discussed; Paulette said she would pay a fee but felt that those worst affected
may be least able to pay. The list of excepted professions was also discussed, with some
agreement that it was too long. There was a view that the list does not match up with
public concern and public safety. Participants also commented on the absence of legal
advice when accepting a caution, together with the lack of police understanding about
its severity and the legal profession’s lack of understanding of the disclosure system as a
whole. The tendency of some schools and carers to call the police rather than deal with
matters privately was also an issue.

Conclusion

After the conclusion of the two small group discussions, Robert Neill MP thanked all
the participants for giving up their time to come to Westminster, and for sharing with
Members their experiences and their views on this issue.
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Formal Minutes

Tuesday 25 April 2017
Members present:

Robert Neill, in the Chair

Alex Chalk Mr David Hanson
Alberto Costa Victoria Prentis
Kate Green Keith Vaz

Draft Report (Justice Committee: unfinished business from the 2015 Parliament), proposed
by the Chair, brought up and read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 27 read and agreed to.

Annex 1 read and agreed to.

Annex 2 read and agreed to.

Resolved, That the Report be the Fifteenth Report of the Committee to the House.

Ordered, That the Chair make the Report to the House.

[The Committee adjourned.
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