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“[Clause 2 – the tariff] results in injustice and it is known to result in injustice. Indeed, no 
one can deny that it results in injustice. There has never been a case where legislation 
deliberately introduces injustice into our law. It may be that it is only in regard to small 
claims, but surely it is important that we pause before we do that.” 
 
Lord Woolf, former Lord Chief Justice of England and Wales, Report Stage, House of Lords, 
12 June 2018 
 

 
1. MASS is a Society of solicitors acting for the victims of road traffic accidents (RTA), 

including those involving personal injury (PI). MASS comprises 120 solicitor firms that 
employ over 2,000 lawyers and claims handlers throughout the UK. Collectively 
member firms conduct the vast majority of RTA PI claims each year. We represent 
claimant solicitors on the boards of MedCo and Claims Portal, both organisations we 
helped to establish, and have actively engaged in negotiations with both MoJ and 
the insurers on many aspects of civil justice, including the establishment of the 
‘askCUE’ PI enquiry service to combat fraud. We are currently one of several 
stakeholder representatives on the MoJ’s Whiplash Reform Steering Group and four, 
soon to be three, sub-groups. 

 
Overview 
 

2. MASS recognises the urgent need to tackle so-called whiplash fraud, but this should 
not be at the expense of legitimate claims for justice. The manner in which the 
proposed measures are to be implemented would adversely impact all RTA claims, 
regardless of whether they are absolutely legitimate. 

 
3. The proposed levels of the tariff of damages by the Civil Liability Bill should be fairer 

and more reasonable. At the current rates, they will fail to protect the interests of 
most injured persons and combined with raising the small claims limit for all PI 
claims, will force injured accident victims into the arms of the many Claims 
Management Companies (CMCs) who have historically sought to exploit the system. 

 
4. The Bill will create a serious disproportion between RTA cases and non-RTA cases. 

Pain is pain and it is wholly inappropriate for a distinction to be made purely on the 
basis of a mechanism of injury.  It will cause disparity and unfairness: between 
claimants in the same accident who have different kinds of injury; between 
claimants with the same injury suffered in different circumstances; and between 
claimants with the same injuries whose symptoms last for different periods. The 
proposed tariffs will compensate accident victims suffering long periods of pain and 
discomfort, at comparable or below the amounts available in compensation for flight 
or train delays. It is deeply unfair that the injuries to accident victims from a 
potentially traumatic experience are considered in any way comparable to 
recompense for inconvenience. 



 
5. The proposed fixed tariffs are significantly lower than those set out in the Judicial 

College Guidelines and instead should reflect the levels of compensation currently 
awarded by the courts. As the Association of District Judges (ADJ) have argued, the 
proposed tariffs are “much lower and seemingly arbitrarily as opposed to evidence-
based levels than present.” In addition to incorporating the recommendations of the 
Lord Chief Justice, the new tariff levels should be closely informed by the current 
Judicial College Guidelines.  

 
6. As succinctly expressed by the House of Lords’ Delegated Powers and Regulatory 

Reform Committee: “We are not convinced that the Lord Chancellor will make a 
better job of this than the judges, who have had decades of experience dealing with 
damages for personal injury at the bar and on the bench. Our judgment is shared by 
the Motor Accident Solicitors Society.” 

 
7. The Government has yet to publish its Part 2 consultation on other areas of the 

claims sector that urgently require reform, such as physiotherapy and rehabilitation, 
credit hire and repair costs, mandatory notification of referral source and recovery of 
disbursements and this will almost certainly lead to abuse in the future. We would 
also like to see a regulatory framework introduced for McKenzie friends to limit 
potential abuses. These areas must be dealt with as part of any comprehensive 
reform package. 

 
 

Proposed improvements to Part 1, Civil Liability Bill: Whiplash 
 

The definition of whiplash and review (Clauses 1 and 2) 
8. The proposed definition in the Bill goes substantially beyond neck injuries, impacting 

a wide range of injuries that could be sustained in a motor accident. A soft-tissue 
injury to the shoulder is not a whiplash injury unless it is referred pain from a neck 
injury. 

 
9. Any associated ‘minor’ psychological injury should only be included if it is diagnosed 

as falling within the medical term “sub-clinical” (ie. not a diagnosable condition such 
as PTSD). 

 
10. The “exceptions” section and the definition changes from ‘whiplash injury’ to 

‘whiplash injury or injuries’ are insufficiently robust enough to prevent the Bill from 
either deliberately or inadvertently capturing other minor non-whiplash injuries. 

 
11. The Lord Chancellor must, rather than the current may, conduct a regular review of 

the working of the definition (as per the tariff review). 
 
The tariff of damages (Clauses 3 and 4) 

12. The tariffs should be fair and reasonable, and significantly closer to the current 
Judicial College Guidelines, as proposed by the House of Lords’ Delegated Powers 



and Regulatory Reform Committee. The tariff should incorporate the 
recommendations of the Lord Chief Justice. 

 
13. The maximum duration of a whiplash injury for the tariff should be reduced from 2 

years to 12 months, given that the Bill is supposedly to address minor whiplash 
injuries. We do not believe that it is fair that an injury, with pain and suffering lasting 
up to two years, should be categorised as minor.  

 
14. We are concerned that the Lord Chancellor would have complete freedom to 

increase/decrease or not to review the damages at all at their discretion with only 
minimal parliamentary scrutiny, and to the potential detriment of accident victims. 

 
15. The review process of the tariff should be similar in scope of the consultation 

proposed for the definition of whiplash. 
 
16. The tariff should be updated annually by inflation. 

 
17. The courts should retain their discretionary legal rights to consider the merits, or 

not, of each case. It should not be for the Lord Chancellor to determine the tariff 
levels and we would urge that the new fixed tariff levels would best be determined 
by the Judicial College along with the Lord Chief Justice. 

 
Uplift in exceptional circumstances (Clause 5) 

18. We believe that the judiciary should not be restricted by the Lord Chancellor in 
applying a discretionary uplift in the proposed fixed compensation payments, with 
the maximum imposed by the Bill being insufficient to cater for all circumstances. A 
20% uplift limit is not sufficient to cater for all circumstances. Examples of 
exceptional circumstances, but in no way exhaustive, might include: where fraud, 
fundamental dishonesty or LVI is alleged, where liability is disputed inappropriately 
or where the individual’s loss of amenity is higher than usual, e.g. keen sportsmen or 
elderly people or disabled whose ability to live independently is hampered. 

 
Pre-medical offers (Clauses 6-9) 

19. MASS has long campaigned for a ban on pre-medical offers, enforced by the 
regulators, and we support this measure. 

 
Vulnerable road users (VRUs) 

20. We fully agree that all VRUs should be explicitly excluded from the Bill. 
 

Insurer accountability 
21. The Bill should enforce a mechanism for insurers to annually report to the Financial 

Conduct Authority on the savings passed through to consumers, but it should 
distinguish between new business and automatic renewals and should be 
implemented significantly earlier, following the first year of implementation, rather 
than the currently planned 2024/25. 

 



22. The Bill should set out the consequences for insurers if they fail to pass on the 
savings to customers, including consideration of such measures such as a relative 
price cap on future increases in insurance premiums 

 
 

Evidence base 
 

Number of claims 
23. The number of personal injury motor insurance claims has fallen to the lowest level 

since 2009 according to the number of claims recorded with the Department of 
Work and Pensions (DWP) Compensation Recovery Unit (CRU). From a peak of 
828,489 in 2011/12, they have fallen to 650,019 in 2017/18, a fall of 20% in the last 
year. The number of motor insurance claims passing through the Road Traffic 
Accident (RTA) Portal for low value Personal Injury Claims has fallen for the past two 
years, falling by more than 18% over the last two years, from 857,416 in 2015/2016 
to 699,167 in 2017/2018. 

 
24. No system is 100% reliable, because of potential over reporting and the inclusion of 

unsuccessful claims, rather than settled claims, but the trend is clear: previous 
actions undertaken by the Government and sector are working in reducing the 
number of fraudulent claims and under all measurements are falling sharply. 

 
Number of accidents 

25. The Government focuses on the undisputed fact that the number of serious motor 
accidents has dramatically fallen since 2006, whilst pointing at the significantly 
higher number of road traffic accident (RTA) claims.  

 
26. The fact is that not all RTA accidents are reported to the police. MoJ focus on the 

decrease in the number of road traffic accidents (RTAs) reported to the police since 
2006, but have deliberately chosen to ignore Department for Transport estimates 
that around 670,000 unreported motor accidents occur every year. The Department 
of Transport confidently predicts that between 2012 and 2016, an average of around 
426,000 “slight” injuries per year and around 57,000 serious injuries from RTAs went 
unreported to the police. DfT’s central estimate of reported and unreported total 
road casualties is 670,000 per annum, of which only around 187,000 are reported: 

 

 



Source: page 22, Department for Transport, ‘Reported road casualties in GB: 2016 annual report’, 
published 28 Sept 2017 

 
 
Attributed costs 

27. The costs attributed to whiplash are entirely unsubstantiated and vary greatly and 
are provided exclusively by the insurance industry, despite their general adoption by 
both the Government and the media. The true figures, according to ABI data 
(available from its website for a substantial fee), are that claims costs have fallen 
29% since 2010 with the amount paid annually by motor insurers falling from £8.3 
billion in 2010 to £5.89 billion in 2014 – a decrease of £2.41 billion. Between 1991 
and 2010, the value of claims rose 116% but, after allowing for inflation, the ‘real’ 
increase was only 29%. Since 2010, the total value of motor claims has fallen (Access 
to Justice/Capital Economics).  
 

28. Legal costs have been falling for over ten years, yet the legal sector continues to be 
unfairly blamed for “higher claims costs”. Legal costs have been fixed for RTA cases 
since 2003, reviewed (and negotiated with insurers) in 2010 and the LASPO cost 
reforms introduced in April 2013 further reduced legal costs by up to 60%. 
Meanwhile the cost of repair bills has risen by 33% since 2013,  

 
29. The truth is that with the number of claims and legal costs falling, yet premiums 

increasing, the UK insurance sector has enjoyed sector profits of around £3.5bn in 
the last 3 years. According to consultancy firm EY, rising premiums and falling injury 
claims saw the UK’s motor insurance market record higher underwriting profits last 
year than at any point since 1994 (The Actuary, 29 June 2018). 

 
Levels of fraud 

30. We fully acknowledge that fraud is a problem and must be tackled in a number of 
ways. We do however strongly question the view that a high proportion of claims are 
fraudulent. For instance, Lord Keen was absolutely wrong and without evidence 
when he told the Justice Select Committee (16 January 2018) that “many” RTA 
claims are fraudulent. 

 
31. The ABI’s “fraud” figure used by MoJ actually combines both proven (eg. staged 

accident claims) and what it calls "suspected" fraud, where a claimant withdraws the 
application having been accused of fraud and/or when a claimant accepts (without a 
credible explanation) a substantially reduced settlement offer in respect of a claim. 

 
32. When the “proven” and “suspected” fraud figures are separated, the incidence of 

proven fraud (on the ABI’s own figures) dropped to 0.25% of all motor claims. It is 
not known what proportion of these 0.25% of claims are for whiplash or other soft-
tissue injuries only. Technically fraud cannot increase insurance premiums as to be 
legally proven fraud it means not only does the insurer not pay out any money, but it 
also recovers its costs. Suspected fraud and actual fraud are not the same thing. 
Aviva’s Head of Fraud has said that they only “identified fraud on less than 1.9% of 
claims we received.” Solicitors – both claimants and defendants – report fraud is in 



the region of 1-3% of claims. Consequently, we believe that the majority should not 
suffer from being prevented from seeking justice and compensation for their 
injuries. 

 
33. The insurance sector regularly pays out compensation on 99% of motor accident 

claims. According to the insurers themselves, if they suspect fraudulent activity they 
will seek to challenge the claims in court, but yet few cases go to court. Insurers 
know that fraud cases are a very small minority. 

 
Motor insurance premium levels 

34. The insurance sector has a poor history of passing cost savings to consumers. 
Promised savings to consumers by cutting motor insurance premiums have now 
fallen to £35. Whilst claims and costs have fallen, motor insurance premiums have 
risen dramatically to pre-LASPO reform levels. The insurance industry did not 
maintain all the promised cost savings to consumers and as is well documented, are 
now at near record high levels.  
 

35. When insurance companies claim that the cost of motor insurance has reduced, they 
are usually only referring to new business only, ignoring the automatic premium 
increases applied on renewals (which can account for around 70% of premium 
policies). 
 

36. Claims that further increases in motor insurance premiums are due to fraud and 
whiplash claims should be treated with scepticism. The ABI has acknowledged that 
even with the proposed changes to the claims process, premiums will continue to 
increase because of other factors, whether it be the rising costs of repair bills, 
increased costs of BTE, rising vehicle theft or future increases in the Insurance 
Premium Tax (IPT). There will always be another and another excuse for increasing 
motor insurance premiums:  

 
“Civil litigation reform is not done in isolation to the wider economy and 
wider market….Those costs will be passed on to consumers through higher 
car insurance premiums….What I can say is that premiums will not go up as 
much if these personal injury reforms are implemented.”  
James Dalton, Director of General Insurance Policy, ABI, before Justice Select 
Committee, 7 February 2017 

 
37. Any “savings” from the Bill and the wider reforms are likely to be spent, and passed 

back onto the consumer, in the form of additional costs to insurers of having to deal 
directly with many of their premium holders. If there are any future savings, 
consumers will not benefit until at least 2021/22.  

 
38. MASS welcomes the Government’s commitment to bringing forward measures in the 

Civil Liability Bill to gather data on the cost savings passed on to motor insurance 
premium customers. However, 2024 or 2025 is too long to wait for such data and the 
Government should go further. Now is the time to consider stronger measures to 
help and protect insurance consumers to get a better deal from insurers. 



 
39. Serious consideration should now be given to how consumers can benefit from 

limiting future unjustifiable price increases in insurance premiums, encouraging 
greater switching of premiums and limiting price increases on automatic premium 
renewals. The Financial Conduct Authority (FCA) should consider the potential 
viability of a relative price cap on future increases in insurance premiums. If 
consumers can benefit from a price cap in the energy sector, which is highly 
competitive and subject to changing wholesale prices, then it should be perfectly 
possible in the insurance market to benefit consumers by limiting premium 
increases. 

 
 

The Small Claims Limit 
 
40. Although not presently part of the Civil Liability Bill, the proposed increase in the 

Small Claims Limit (SCL) is inextricably linked as part of the proposed changes to 
whiplash claims. The proposed increase from £1,000 to £5,000 is neither reasonable 
nor fair. It far exceeds a figure that could be justified by any inflation-based 
calculation, which was the recommendation from Lord Justice Jackson (Review of 
Civil Litigation Costs: Final Report, December 2009, page 183).  The proposed SCTL of 
£5,000 appears to be entirely arbitrary and no detailed analysis has ever been 
published to justify such a substantive increase to the level proposed. 

 
41. There will be a range of unintended and unwanted consequences resulting from 

such an increase. Whilst RTA claims are clearly not amongst the most complex of 
legal cases, to untrained Litigants in Person unfamiliar with the process or the 
workings of the Road Traffic Act, they will still appear bewildering and difficult. The 
small claims court is not suitable for PI claims as the complexity of handling these 
claims should not be underestimated. 

 
42. Indeed, an increase may lead to more fraudulent activity and no guarantee that the 

number of claims will fall. There will certainly be reduced access to justice and 
equality of arms. It cannot be right that an unqualified and vulnerable individual, 
with little or no legal experience and without ‘professional’ legal advice, could be 
fighting their claim against a defendant lawyer or insurer representative who will 
have considerable experience in defending claims. Many may simply be put off from 
proceeding to seek justice, which may be the reforms’ base intention. 

 
43. MASS is extremely concerned that raising the SCTL to £5,000 could force claimants 

into the hands of both the regulated and unregulated CMC sector as LIPs are 
encouraged to process claims with “assistance” for a fee. We believe that this will 
lead to an accelerated increase in the number of CMCs operating in PI, at a time 
when CMC activity in the sector is decreasing. 

 
44. There are several implications for accident victims and consumers. As more CMCs 

operate in the PI market there will be a reduction in the quality and independence of 
advice available to motor accident victims about their rights and what they should 



claim for, especially if through unauthorised CMCs. CMCs have no legal training, 
knowledge or experience. There will also be an increase in fraud, as CMCs do not 
have the same professional obligations to assess the validity of a claim before 
bringing the case forward. This will add to the payments settled by insurers. Some of 
these firms will encourage all claims, no matter how spurious. There will also likely 
be an increase in cold calling and spam text messages, encouraging more claims, as 
the number of CMCs, and the competition between them, increases. 
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