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Public Bill Committee

Tuesday 23 January 2018

(Morning)

[Ms KAREN BUCK in the Chair]

Taxation (Cross-border Trade) Bill

9.25 am

The Chair: Before we begin, will everyone ensure that
their phones are switched to silent, including me, and
remove all signs of illicit tea and coffee? We have three
motions to consider, which we can hopefully do formally.
We are considering the programme motion, a motion to
enable the reporting and publication of evidence, and a
motion to allow us to deliberate in private about questions
before the oral evidence session.

Ordered,

That—

(1) the Committee shall (in addition to its first meeting at
9.25 am on Tuesday 23 January) meet—

(a) at 2.00 pm on Tuesday 23 January;

(b) at 11.30 am and 2.00 pm on Thursday 25 January;

(c) at 9.25 am and 2.00 pm on Tuesday 30 January;

(d) at 11.30 am and 2.00 pm on Thursday 1 February;

(2) the Committee shall hear oral evidence in accordance with
the following Table:

Date Time Witness

Tuesday
23 January

Until no later than
10.25 am

British Chambers
of Commerce;
Agency Sector
Management;
Association of
Freight Software
Suppliers

Tuesday
23 January

Until no later than
11.25 am

Jeremey White,
Barrister; Customs
Associates Ltd;
Fairtrade; Which?

Tuesday
23 January

Until no later than
2.45 pm

Trades Union
Congress; Unite;
GMB; Public and
Commercial
Services Union

Tuesday
23 January

Until no later than
3.15 pm

Hansard Society

Tuesday
23 January

Until no later than
4.15 pm

UK Chamber of
Shipping; British
International
Freight
Association;
British Ports
Association

Tuesday
23 January

Until no later than
5 pm

UK Steel;
Chemical
Industries
Association;
British Ceramic
Confederation

(3) proceedings on consideration of the Bill in Committee shall
be taken in the following order: Clauses 1 to 3; Schedules 1 and 2;
Clauses 4 to 10; Schedule 3; Clauses 11 to 13; Schedules 4 and 5;
Clauses 14 to 20; Schedule 6; Clauses 21 to 29; Schedule 7;

Clauses 30 to 43; Schedule 8; Clauses 44 to 50; Schedule 9;
Clauses 51 to 56; new Clauses; new Schedules; remaining proceedings
on the Bill;

(4) the proceedings shall (so far as not previously concluded)
be brought to a conclusion at 5.00 pm on Thursday 1 February.—(Mel
Stride.)

Resolved,

That, subject to the discretion of the Chair, any written evidence
received by the Committee shall be reported to the House for
publication.—(Mel Stride.)

Resolved,

That, at this and any subsequent meeting at which oral evidence
is to be heard, the Committee shall sit in private until the
witnesses are admitted.—(Mel Stride.)

The Chair: The deadline for amendments to be considered
at the first line-by-line sitting of the Committee was the
rise of the House yesterday and the next deadline will
be the rise of the House on Thursday for the Committee’s
sitting a week today. Copies of written evidence that the
Committee receives will be made available in the Committee
Room.

9.27 am

The Committee deliberated in private.

Examination of Witnesses

Anastassia Beliakova, William Bain, Peter MacSwiney
and Gordon Tutt gave evidence.

9.29 am

The Chair: Good morning, witnesses. Thank you for
coming along. We are now resuming our public sitting.
We are going to hear evidence from the British Chambers
of Commerce, the British Retail Consortium, Agency
Sector Management and the Association of Freight
Software Suppliers. I remind Members that all questions
should be limited to matters within the scope of the Bill
and that we have to stick to the timings set out in the
programme motion, so we will have to conclude this
session by 10.25 am. Will the witnesses start by introducing
themselves for the record?

William Bain: Good morning, Ms Buck. I am Willie
Bain from the British Retail Consortium. It is very nice
to be back.

Anastassia Beliakova: Good morning, Ms Buck. I am
Anastassia Beliakova. I am head of trade policy at the
British Chambers of Commerce.

Peter MacSwiney: Good morning, I am Peter
MacSwiney from Agency Sector Management.

Gordon Tutt: Good morning everyone, I am Gordon
Tutt from the Association of Freight Software Suppliers.

The Chair: Thank you very much. Can we start with
Peter Dowd?

Q1 Peter Dowd (Bootle) (Lab): This is a broad question
in relation to the concerns that your members may have
expressed—any of you can pick this up—on the capacity
of Her Majesty’s Revenue and Customs and UK Border
Force to absorb changes to the customs arrangements.

Anastassia Beliakova: An issue that our members
have raised—this was something that we heard from
members even before the whole Brexit question arose—is
staffing capacity and in particular the ability to help
businesses with day-to-day questions that they may
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have. That is particularly important when businesses
apply for various trade facilitations, such as inward
processing relief, or for various forms of certification,
such as to be an authorised economic operator. There
used to be a helpline at HMRC that is no longer
available. Businesses would find it helpful if that were
reintroduced. Another concern they have raised is that
there is an evidenced shortage of staff dedicated to
goods checks. That has been ongoing for a number of
years, and questions are being asked about whether
there is sufficient resource and focus allocated to goods
checks and support. Those questions will become much
more acute with all the coming changes.

Peter MacSwiney: There are always questions raised
about the Customs Declaration Service, which is the
replacement for the customs handling of import and
export freight programme. I have said many times that I
still believe that between CDS and CHIEF, the computer
system will have sufficient capacity to handle the
declarations. To pick up on Anastassia’s point, to enable
goods to move freely through the border post-Brexit we
will have to rely on advance information and bulk
entries done with some form of simplified procedure.
As far as I can see, Border Force is not engaging very
much with trade. What it wants the processes to be and
what data elements it wants are still unclear. Customs
seems to be getting bogged down with the authorisation
process. All of that could do with being streamlined.

Gordon Tutt: Our association members have customers
who cover a wide range of different trade sectors. One
of the common problems we have is getting approvals
processed quickly. That is particularly worrying. One of
the recent changes that has been mooted is that before a
trader can have their approval granted, they will have to
have their software contracts in place. Most traders
would not want to go to the cost and trouble of organising
and paying a software contract if they did not know
they would get the approval. It puts the cart before the
horse. Having said that, we are expecting to have discussions
with HMRC through the Joint Customs Consultative
Committee sub-group on how we can best streamline
the whole approval process.

William Bain: One of the key things that our members
have said to us is that the last big change they were
asked to adjust to, which was the introduction of the
Union customs code, took companies three years to get
ready for. There is good engagement with HMRC, but
there is concern about the capacity of the new CDS
system to handle perhaps 255 million customs declarations
a year, depending on the kind of deal that is or is not
negotiated in the next few months.

Q2 Peter Dowd: I have one more question, if I may.
What is your satisfaction level, on a level between one
and 10, or your confidence that the Government will
fully engage prior to making customs-related regulations
once the outcome of the Brexit negotiations is clear?
How confident are you that the lines of communication
are actually in place?

Peter MacSwiney: The lines of communication are in
place. I do not think there is enough time to have any
real meaningful discussions. I think the original view
from the trade was that a five-year transitional period
would be a minimum. Even if we get two years, it is
difficult to see what we could achieve in that timeframe.

Gordon Tutt: From a technical perspective, we always
work on a general rule that it takes two years from the
time that we have the full technical specifications to the
time we can actually implement. That gives you an idea
of where we are at the moment. We are working closely
with HMRC’s technical teams on the CDS development.
It is not an easy task. We are looking at a replacement
to a service and a system that both the Government and
the trade are highly dependent on. Clearly, we want to
make sure that we get that absolutely right. We believe
that Customs has taken some very sensible approaches,
but we probably need to further mitigate the risk by
enabling CHIEF to continue for a longer period, thereby
allowing the transition from the current service to CDS
over a longer period of time.

Q3 Chris Davies (Brecon and Radnorshire) (Con):
Would you not agree that the essence of the Bill is as an
enabling Bill for when we leave the EU? All the Bill is
trying to do is put arrangements in place. Would you
not agree that the whole framework and the essence of
the Bill is correct in that respect?

Gordon Tutt: First, yes, you are right—it is an enabling
Bill. It is very good that much of it is already contained
in the Union customs code, so it actually provides a
really good basis for future UK legislation. It also
avoids an awful lot of new requirements on trade,
particularly on our side of the systems, because it
adopts much of the concepts of the technology and the
data that are already maintained in the UCC legislation.

Anastassia Beliakova: To add to that, yes, of course it
is an enabling Bill. We and our members welcome the
fact that it aims to replicate the UCC as much as
possible because, as has already been mentioned, a lot
of effort and time have been put into adhering to the
new aspects of the Union customs code. However, what
we have noticed is that some elements of the code have
not been addressed in the Bill.

For instance on origin, the means of defining origin
have been set out. However, origin declaration has not
been mentioned. That is just as important, if not more
so in some aspects, than rules of origin, when it comes
to international trade. There are various means in which
businesses now declare origin. Sometimes it is through
sub-certification; sometimes it is through certificates of
origin. We published a paper last week—there are copies
available for the Committee—that shows that businesses
are worried about compliance issues after Brexit. They
want to know that there will be certainty going forward
and support for them with that. We would view it as
quite important to have at least one clause in primary
legislation ensuring continuity in the means of origin
declaration, which is further elaborated in secondary
legislation.

Q4 Chris Davies: Do you not think there is enough
flexibility in the Bill already?

William Bain: It is a very flexible Bill—it has extensive
powers to make delegated legislation. It does throw up
some other issues that the BRC would like to see resolved
during this process. For example, to get as free a flow of
goods as possible, we not only need a deal with the EU
on customs arrangements, we also need it on things
such as transit, security, haulage and particularly VAT.

One of our concerns is that the way the Bill is drafted
at the moment throws up some issues about doing
business in the future. For example, companies may

5 623 JANUARY 2018Public Bill Committee Taxation (Cross-border Trade) Bill



have to register in every EU member state in which they
provide services and in many member states in which
they take goods to and from the UK. That is something
that we would strongly urge the Committee to look at as
the Bill proceeds.

Peter MacSwiney: I will stick to the system issue, if
you like. I echo what Anastassia has said. The phrase
“free circulation” is still in there. I do not see how that
applies. Origins should be the criteria. You said it is a
very flexible Bill—it is. Our members have some concerns
that it allows HMRC to make it up as it goes along.
That is a worry.

I am also concerned about some of the references to
electronic systems and to things being delivered by a
customs information paper or a public notice. At Heathrow,
for instance, public notice 216 applies, which I think
was written in the mid ’80s. We have been trying to
rewrite it for the last 10 years probably. It suddenly
popped up last year having been rewritten with no
consultation and did not show any significant changes.

I have a real concern about who will be responsible
for determining day-to-day processes such as the
presentation of goods, which the Bill mentions—what
is that? It cannot be the physical presentation in the
post-Brexit world, because there will be too much of it,
so the inventory systems have the concept of presentation
against an electronic record. Those things really need to
be thought out.

Q5 Kirsty Blackman (Aberdeen North) (SNP): Around
the VAT issue, do you have concerns about moving
from acquisition to import VAT? What do you think
could be put in place to mitigate the issues that you see
coming?

William Bain: Yes, that is a huge concern because
companies will have a big cash flow hit. The movement
of goods within the European Union has been treated
as VAT-free up to now. If the UK is treated as a third
country afterwards, companies ostensibly will face an
up-front cash payment. There are policies—domestic
and in terms of the negotiations—that could mitigate
that. The Government could introduce a deferment
scheme, as is the case in Spain. They could look at other
domestic policies to tackle it. More fundamentally, they
could look at a form of self-assessment for VAT, which
would obviate the need for up-front payments.

Some international solutions could be looked at. As I
pointed out earlier, whatever happens domestically, UK
companies will still face the burden of having to register
for VAT purposes in each member state where they offer
services and in most member states where they provide
goods. That requires an international solution such as
staying in the EU VAT area—even though that might
involve treaty change—the establishment of a new common
VAT area, or some other strong VAT co-operation. The
domestic element and the negotiation element are both
required to sort the problem out in the round.

Anastassia Beliakova: VAT and future potential VAT
cash flow issues are a serious concern for our members.
To echo the points already made, international measures
that are not contingent on negotiations could be adopted.
Deferment schemes are one. There are already deferment
schemes in the UK, but they could be more generous.
For instance, they ask businesses to provide bank
guarantees, which is yet another cash flow issue for

businesses. Some companies can waive it, but only after
they have had a clean record of VAT payments for three
years, which not all SMEs, for instance, could provide.

Another potential solution is to consider postponed
accounting, which in effect is what we already have as
members of the EU VAT area. The Government could
consider setting out policy that would introduce postponed
VAT accounting for imports from all third countries.
That would alleviate future concerns in relation to
Brexit and simplify existing procedures quite significantly.

Peter MacSwiney: The Joint Customs Consultative
Committee has requested a return to postponed accounting;
that is not popular with the Treasury, of course.

Q6 Kirsty Blackman: A couple more questions. On
the division between primary and delegated legislation
in the Bill, are you happy with how much is being done
with secondary legislation or do you feel that the balance
is not right?

William Bain: We are less concerned with the process
than with the outcomes. The reality is that we need an
operational statute book on 30 March 2019. As I say,
some issues not dealt with in the Bill are very relevant to
the process of getting goods in and out of the country
and to the customs process in the round. We would
appreciate some further treatment of those issues, such
as haulage permits or what you do with people driving
trucks into the country, who need permission to move
from Belgium into the UK. Some issues that we think
are important in the customs process could be addressed
by the Bill.

Peter MacSwiney: The JCCC was keen that the legislation
should reflect how business actually works. That was
why we requested some input into the primary legislation,
which was refused. The problem you have potentially is
the interpretation of the law. You have two options: if
the law categorically states, “You can do this”, that is
fine—but if the law does not categorically state that you
cannot do it, can you still do it? Those may sound like
very similar points of view, but actually they are not. It
depends very much on the interpretation of the authorities
as to how much flexibility they will allow trade. There
could be a clearer guide on the facilitative, rather than
being prescriptive of the letter of the law.

Q7 Kirsty Blackman: Finally, given the information
that you have had from the Government and this Bill,
do you feel that businesses are adequately prepared for
what will happen in March 2019?

Anastassia Beliakova: The Bill, as has already been
said, is very facilitative of all possible future options.
Because none of them seem to have been narrowed
down at the moment, it is very difficult for businesses to
prepare. There is the working assumption that imports
VAT is something that they will have to deal with once
we leave the EU VAT area, but again that has not been
fully clarified. Hence, with this kind of situation, businesses
are still waiting for further clarity.

Gordon Tutt: On a technical level, when it comes to
having the legislation and the systems ready, the time
period to take on not only the technical changes but the
additional volume and participants that may be required
is very challenging. We should learn a lesson from the
implementation of the UCC, which was introduced
without very much thought about how it could be
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introduced within the timescale; subsequently, the concept
of transitional regulation was introduced to allow trade
and the member states—the customs authorities—to
have time to adopt the changes. Our legislation in the
UK perhaps needs to reflect better the ability to introduce
transitional elements, where required, in a controlled
manner.

Peter MacSwiney: Our concern, on behalf of our
customers—predominantly freight forwarders—is that
they are only just beginning to realise the extent of the
changes. They are also just beginning to wake up to the
fact that they are going to have to talk to their customers.
From that point of view, I do not think they are
particularly prepared at all.

William Bain: We have good lines of engagement
with HMRC. We are having a meeting at the BRC with
customs and tax experts from our member companies
on Thursday, so we welcome that, but clearly there is
only so much you can do when you do not know what
the trading conditions will be the day after Brexit. We
do not have clarity as yet on the transition. That is
critical for business, in terms of the investment decisions
being made in the first quarter of this year, and it is also
about getting enough staff trained up and the IT systems
changed and ready. All of those things take time, and
getting the earliest possible clarity on as much of the
terms of the transition as possible would be welcome—as
early as possible.

The Chair: I would love to call Grahame Morris, but
I cannot, because he has lost his voice. Anneliese will
ask a question for him.

Anneliese Dodds (Oxford East) (Lab/Co-op): Thank
you, Ms Buck. The question that Mr Morris asked me
to ask on his behalf is, if anything, even more pertinent
after something that Mr Bain said. In the general area
of customs—we are talking not only about duties,
charges and processes strictly for customs, but about
issues to do with migration, security, veterinary checks
and haulage—I wondered, on behalf of Mr Morris,
whether members of the panel would expand on what
changes might be needed there. Are those being taken
sufficiently in the round with matters strictly dealt with
in the Bill?

William Bain: It is particularly important for food
retailers because we deal with perishable items. I will
use the anecdote, which is true, that a retailer can put in
an order for orange juice. It comes via Zeebrugge and
Dover and is on the shelves the following day. Our
companies deal with just-in-time supply contracts and
sourcing mechanisms. If you put friction into that process,
you can introduce a day’s delay. For example, at Tilbury,
I understand that if your crate has not arrived by
3 o’clock, it is processed the next day. You have to
refrigerate it overnight. Those things add extra costs.
They increase the possibility of food waste. They increase
the possibility of having gaps on the shelves and products
not being there when consumers want to buy them.

Meat products are a particularly huge issue. If we
leave the European Union sanitary and phytosanitary
rules system, you have to check meat items as they leave
the country they are being exported from—let us say
from France—and you also have to check them when
they arrive in the UK. That will add huge friction into

the process, and that is something that the food retail
sector in particular has been very critical of. It also
affects non-foods.

There are many furniture stores among our membership
that import items—flat-packs—from the rest of the
EU. If there are long delays at customs, that affects the
ability of those goods to get to consumers as well. So
non-food and food are concerned about the possibilities
of more friction in the system.

Anastassia Beliakova: There are two considerations
here: what businesses need to prepare for and what
happens at the border. A lot has been said about CDS,
which is a critical part of the picture, but that is just one
element. We have been trying to draw attention to the
fact that origin declaration, which is separate from
customs declaration, also needs to be clarified.

When it comes to getting goods through the border—the
just-in-time, the ferry coming in and so on—you need
several systems working together. You need the customs
declaration in place and already authorised. That needs
to happen before the truck arrives and rolls off. There
needs already to be an interlink with the relevant agencies—
whether for food, plant and so on—who have already
approved all this. This needs various means of declaration,
and several IT systems need to work together and be
integrated with the relevant port systems and make sure
that there are no further delays. So we think there are
some other elements that have not been covered sufficiently
in the debate.

Peter MacSwiney: We have some pretty slick systems
in place now for traditional freight. We do not really
have any port systems in the ro-ro ports. We do not have
any space and any procedures that lend themselves to
goods being stopped and looked at this side of the
channel. I think absolutely it has to work on advance
information on a permission to load basis on the other
side. Once you have that, the goods would have to roll
freely through the ro-ro ports specifically on the basis
that they are eligible to be entered into the UK, and the
fiscal processes should take place after that. After they
have gone through the border, they are accounted for
separately.

Gordon Tutt: In terms of the systems we have currently
for undertaking customs procedures, we probably have
some of the most advanced systems in the world for
doing these transactions. We have a lot of advantages
over other countries in that we have got integration with
our community systems providers in the ports, who can
provide advance information. Customs and the Border
Force to some extent use that information now. We have
advance notification through the various systems
internationally.

Where we seem to fail in this country is not with the
revenue and the customs systems; it is actually with the
other Government Departments. It might surprise you
that within the airline arrivals, some of the notifications
are still done on paper. That is not because trade and
the port and community systems do not have the systems
to provide this information—it is purely that those
Departments do not have the ability to accept that
information electronically. If we are to avoid delaying
goods unnecessarily, where we have known, trusted
traders bringing goods which present no risk fiscally or
from a security point of view, that information should
be passed freely to these other Government Departments,
thereby avoiding any unnecessary delays.
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Peter MacSwiney: The processes at Heathrow and
Gatwick—both are run by the same community system
provider—are different, and within the specific airports
the transit sheds operate different procedures as well, so
it absolutely could do with being streamlined.

Q8 Julian Sturdy (York Outer) (Con): Ms Beliakova,
I want to take you back to an earlier comment that you
made, and which you put in your written evidence as
well. You said that no clarification on the continuity of
country of origin declaration is a concern. Could you
outline the potential implications of that, as you, or
your customers, see it?

Anastassia Beliakova: There are two considerations.
The first is ensuring that businesses know that in future
they can continue to rely on what they currently use to
declare origin. At the British Chambers of Commerce,
we facilitated 650,000 shipments through the use of
certificates of origin last year. That is worth £22 billion
to the UK economy—it is really critical. In the future,
we do not know whether the existing means of declaring
origin will continue. It is really important that businesses
are told that they can.

It is also important from a strategic perspective for
the UK Government, when we perhaps enter into new
negotiations. If other countries ask for their means of
declaring origin to be written into the agreement, that
would cause significant compliance issues and would
mean that there were far too many complicated rules for
businesses to comply with. If there were provision in the
legislation for the existing means of declaring origin,
there would be a much stronger basis for the UK in
future negotiations to make a case for the existing
means to continue.

Q9 Julian Sturdy: I understand about the agreements,
but if that existing means did not continue what implications
do you feel that would have on potential trade?

Anastassia Beliakova: The intention of the Department
for International Trade is now to roll over existing EU
trade agreements, most of which accept preferential
certificates of origin as a means of showing that the
goods come from the EU. If in the future those agreements
are not rolled over and there is not the same provision
for the same means of declaring origin, that means that
companies will not be able to get the reduced duty rate
when they export to that market—or, indeed, import
from it.

Emma Hardy (Kingston upon Hull West and Hessle)
(Lab): Good morning—it is nice to see you all here.
Earlier this week, the director general of the CBI said
that the UK should seek to negotiate a comprehensive
customs union with the EU. Having listened to all the
complications that you have just outlined, would you
support that proposal?

William Bain: The BRC is less concerned at this stage
with the means of delivering frictionless and tariff-free
trade with the EU, but what we do see is the overwhelming
priority of the Government to focus on securing that.
Our biggest market is the European Union, and it is
likely to remain so for many decades to come.

To put it into perspective, our members say that
79% of food imports come from the European Union.
That shows the sensitivity of sourcing contracts and
supply contracts. For example, some retailers offer ready
meals with cheddar from the Republic of Ireland in

them, so it is used as an ingredient in products. If we do
not get a deal that ensures tariff-free trade with the EU,
the tariff on Irish cheddar is 44.5%. On beef from
Ireland, it is 38.9%. On Dutch tomatoes, it is nearly
29%. That will have a serious impact on consumers,
which is why we have said that, above all, by whatever
mechanism they achieve it, the Government should aim
for frictionless trade and zero-tariff trade with the
European Union. Otherwise, consumers will face a big
hit to their living standards.

Anastassia Beliakova: The same principle of having
as little friction as possible in future trade with the EU
is, of course, very critical for our members. On the
specific question of the customs union, we are currently
surveying our members—literally as we speak, or at
least in the next few days—so, as and when those results
are available, I will be very happy to share them with the
Committee.

Peter MacSwiney: All the efforts over the last few
years have been to remove bureaucracy. SITPRO made
it its mission in life to try and simplify trade, and now
we are introducing an inhibition to trade in the form of
a customs entry. Taking what William said, of course
duty plays a part, but even if there is a duty-free element
you still have to do a customs entry, and it is hard to see
where the benefit of that is. So, I would say that some
form of customs union would be useful and beneficial.

Gordon Tutt: From a systems point of view—obviously,
we are a vested interest here—the more declarations
that are done, the more money for our members. That is
why we take a very neutral position on this. But clearly,
as my colleagues have said, there are a whole range of
issues here, particularly in the movement of goods,
which traditionally posed no threat. That goes in both
directions—both into the UK and leaving the UK. We
need to find a mechanism to allow those goods to move
freely, without hindrance and without additional cost
to trade.

Q10 Nic Dakin (Scunthorpe) (Lab): Can I follow up
Kirsty Blackman’s question about statutory instruments?
Is it helpful or unhelpful to business confidence, including
the confidence of your members, that so much of the
detail—some people estimate that there will need to be
about 1,500 statutory instruments—is left to secondary
legislation? Is that helpful or unhelpful to business
confidence?

Gordon Tutt: Having experienced some of the European
legislation in recent years, particularly the way the UCC
was written, I do not see that the current UK proposal
is any more onerous than what we have seen coming out
of Brussels—in fact, in some ways it is a lot clearer. And
we do have the confidence here in the UK; again, I can
only speak on behalf of my members. We have a very
good rapport with customs and with other Government
agencies, in that we can actually discuss the detail and
get clear understanding, and intervention where it is
necessary. So, I am not unduly concerned with what is
being proposed.

Peter MacSwiney: I think of the point we made
earlier. As Gordon has just said, the engagement is
good but the timescales are not.

William Bain: The key point, Mr Dakin, is that
obviously companies want to know what the impact on
them and the wider industry will be. Having legislation
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with an impact assessment is very helpful, in being able
to explore the pinch points—whether on customs, VAT
or the staffing implications. The retail industry wants to
see this legislation as early as possible, and to engage
with Government about it. We know that this legislation
is not amendable in this House or in the House of
Lords, so it is even more important that industry has a
very strong engagement with it at the earliest opportunity.

Q11 Nic Dakin: What role could trade associations—as
in chambers of commerce—play in facilitating overall
custom co-ordination, both with the EU and more
broadly? What are the opportunities?

Anastassia Beliakova: We already provide a lot of
advice to businesses when it comes to trade. That is due
to our role in trade facilitation with certificates of
origin, but we also help with any queries that companies
have regarding compliance with origin or local regulations
in other markets. We also support businesses with any
questions regarding taxation.

We hear from our members that they want to know
what they should be preparing for. At the moment, the
kind of guidance that we can provide is not prescriptive.
It is more, “These are the various areas that you could
consider”. One of them, of course, is VAT; another is
origin declaration; and a third one is various rules of
origin and existing trade agreements that the UK has by
its membership of the EU. But because businesses don’t
know what they don’t know, and we are working between
assuming that everything will continue as it is and
anticipating further changes, we would like to work
even more closely with HMRC and Government more
widely to provide support as and when changes become
clear.

Peter MacSwiney: The current infrastructure is good.
The Joint Customs Consultative Committee and the
sub-groups are a decent forum. We are all members of
one or more of those groups, and that works pretty
well. I would like to see more engagement from the
Border Force with the end user. It seems to be more
focused on intergovernmental negotiations and discussions,
rather than coming out to the wider trade.

Gordon Tutt: Most trade associations attending the
JCCC are also, through either their own trade associations
or affiliate trade associations, part of the trade contact
group that discusses arrangements with TAXUD—the
taxation and customs union directorate-general—for
customs legislation in the EU. We are working closely
with our European trade associations to try to ensure
that there is a commonality in approach, to avoid
unnecessary disruption to trade both from the UK and
from the EU.

William Bain: The practical benefit is the experience
across different industries and sectors in dealing with
the movement of goods and services and being able to
identify the potential difficulties with compliance.

One further point on the movement of goods is that
at the moment there are 30 separate Government agencies
that deal with this process. We are not expecting the
Government to rationalise those or shuffle them in
some way, but we would urge that the level of integration
and co-operation between them should increase as we
move towards Brexit day and, if there is a transitional
period, any expiry of it, because dealing with 30 separate
agencies is onerous for business.

Q12 Anneliese Dodds: I will be quick and roll two
things into one because I see that we are running out of
time. We touched on the issue of trusted trader schemes
and potential new impediments to that given the need
for pre-approval of software. Is there anything else that
prevents the further expansion of those trusted trader
approaches? Some have suggested that they would be
one way of facilitating processes.

Secondly, regarding HMRC capacity, we have obviously
seen a big reduction in headcount and changes with all
the offices becoming regional hubs. Are there other
alterations that you would make to HMRC’s set-up to
facilitate the big challenges coming down the road with
these new systems?

Gordon Tutt: May I begin by answering the first
question? Within the UCC legislation, which is carried
over into the new UK legislation, there is a recognition
of the role of the authorised economic operator. That is
quite important, but it means that there will be potentially
hundreds, if not thousands, of UK companies that may
wish to become AEOs to gain the benefits once we leave
the EU.

The problem is that unless you have a proven record
of customs transactions, you cannot apply to become
an AEO, so in some ways we are going to disadvantage
traders that are probably acting completely in accordance
with regulations, are good taxpayers and are honest and
trustworthy companies. None of that is taken into
consideration. We have had some discussions with HMRC
and it is almost as though we might need something like
a provisional AEO status so that those companies,
which pose no risk, can take on some of the benefits,
such as guarantee waivers and being able to operate the
self-assessment schemes, where there is no risk either to
the Treasury or to the safety and security of the country.
That is a key point.

I would add that the provisions of the self-assessment
scheme, which are part of the UCC regulations and will
be carried over into UK law, can also perhaps provide
some answers to some of the problems that we have not
successfully been able to find solutions to.

Anastassia Beliakova: On AEO, the issue is actually
your second point of HMRC capacity, and the way the
process is run in the UK. AEO is an international
system. It is recognised by standards at the World
Customs Organisation, so there are certain aspects that
a country that has this scheme must adhere to.

However, the process of approving companies—just
how long that takes, and all those practical aspects—is
up to the customs authority of each country to implement.
We have heard time and again from our members that
that takes far too long. I have an example of a company
that had already been approved for AEO but it took
12 months for them to get the re-approval, although
they did not have to go through the exact same process
again. It should have been much faster.

I have spoken to customs authorities in other countries
such as Austria. There, owing to their much more
customer-service-focused approach—and, it has to be
said, they do have many more customs officers—it takes
a company about three months from the start to the
very end of the process. Yet they are no less rigorous
than we are. We are very stringent in our approach, and
if we want to help more companies achieve this status,
the practicalities need to be re-thought.
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William Bain: That is a key issue. AEO status is part
of the solution, but it is no silver bullet for the customs
issues that companies are likely to face. There are 10 times
fewer AEO companies in the UK compared with Germany;
penetration among small and medium-sized enterprises
is particularly low. There is a lot of work that Government
could do to make the process of applying easier but, as
was said earlier, there has to be a history of previous
customs transactions. I believe it is three years before
companies can apply.

The other thing that is necessary in any withdrawal
agreement solution is that there should be mutual
recognition between the UK and EU AEO systems. The
EU has already done that with America, China and
some other countries. That is critical.

On HMRC resources, I revert to an earlier point: that
Dover and Eurotunnel do not have capacity to conduct
SPS—Sanitary and Phytosanitary Certificate—checks.
If we end up outside of the EU SPS regime and we have
to check fresh meat and plant products coming into the
country, there is not the capacity to do that at Dover.
You have to find an offsite solution and that will draw
further on HMRC resources—to have veterinary staff
in position to perform these checks. That will increase
the burden on the HMRC budget.

The Chair: Emma Hardy has a quick, mini-
supplementary, four people want to ask another question,
and we have 14 or 13 minutes—just to give you an idea
of how to manage the time.

Q13 Emma Hardy: A quick question. You talk a lot
about the need for clarity and time. Even if you were
given the clarity you needed in the next couple of
months, how long would you need a transition period
to be to swap over to any new system?

Peter MacSwiney: It is hard to see the transition
period being less than five years, in all honesty, based
on experience of introducing systems over the past
20 years. Introducing a system is one thing, but educating
the trade and getting the processes in place really does
take a long time. It is hard to see that being done in
much less than that.

Gordon Tutt: I would support Peter on that. We
should not make the same mistakes as with UCC. There
are elements of that that cannot be introduced, even
within the current transitional arrangements. We need
to be mindful that it takes a long time to get the systems
in place and, more importantly, to make sure that they
have the connectivity to other trade systems around the
world that are often providing this information. Five
years sounds awful—and that is the worst case scenario.
But if you work on a basis of five years, you can
introduce elements much quicker, but some elements
could take up to five years to introduce.

Q14 Jonathan Reynolds (Stalybridge and Hyde) (Lab/
Co-op): I will try to be brief. The fundamental issue for
this Committee is that we must have Bill that will cope
with any scenario we face. It is unfortunate, but one of
those scenarios could be a relatively hard border around
UK and a big increase in friction in our trading relationship
with the EU. If that were to happen, listening to the
very good evidence you have given, will this Bill give us
the powers and framework required to deal with that
and then try and reduce as many of those barriers as

possible? Alternatively, will some of these many known
unknowns need to be addressed in our proceedings if
we are to do that?

Peter MacSwiney: I think it would probably do the
job. I have said it before and I will say it again: on this
side of the channel, we will get our systems and processes
sorted out, because that is what we do. I do not think it
will address the issues on the other side of the channel.
That is likely to be a bigger problem than what happens
in the UK.

William Bain: The key issue for moving goods between
the rest of the European Union and the UK is partly
customs, but also regulation. The Bill puts in place
different eventualities on customs, but it does not answer
the questions on the regulatory framework, so that has
to be dealt with. Also, these other issues about what
happens to the common transit convention, to security
agreements and to haulage permits and driver permits
all affect the flow of goods. If those are not dealt with
in this Bill, we encourage the Committee to explore how
they can be dealt with otherwise.

Q15 The Chair: I can get everybody in if they are
really quick. Does anybody else on the panel want to
quickly respond to that?

Gordon Tutt: There is everything in the Bill that we
need in terms of whatever the solution is. There are
already provisions within that legislation to allow flexibility,
to prevent goods from being detained at the border and
to allow them to be moved up into inland examination
points under controlled mechanisms. That already exists
within that legislation.

Q16 Mike Hill (Hartlepool) (Lab): You have already
answered the question I was going to ask; I represent
the port town of Hartlepool. A quick question: do you
have an estimate of how many retail businesses will be
drawn into customs arrangements for the first time?

Anastassia Beliakova: I believe the figure has been
cited as being 130,000 businesses who are dealing with
customs declarations for the first time—that is, those
estimated to be currently trading just with the EU. Of
course, there will be businesses of different sizes. If you
are a very large business, you will be working directly
with the new system’s CDS and then you need time to
integrate into that. If you are a smaller business, you are
dependent on the provisions that your intermediaries,
your freight forwarders, have put in place. A whole host
of businesses will be affected that depend on a number
of different bodies and Government putting the right
measures in place with sufficient notice.

Q17 Peter Dowd: Just a very quick one. There are
quite wide-ranging issues here today. How about the
actual hard costs for your various organisations and the
companies you represent of the introduction of the new
processes, new liaison arrangements and new engagement
processes?

Anastassia Beliakova: It would be very difficult to
assess, because there are a number of factors. One is just
the cost of a customs declaration. That will perhaps be
more challenging for a smaller business that is trading
ad hoc. If you are a large business trading at big
volumes, the cost will be quite marginal for you.

But then there are other considerations. There is the
time issue. Are you going to factor in any potential
delays? If so, does that mean you have to provide for
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more warehousing facilities? Does that mean you have
to keep an inventory? All those things are very difficult
to quantify for a median figure, but they are things we
know our members are starting to consider—some quite
actively.

William Bain: If you move away from a just-in-time
supply and sourcing mechanism, you have to look at
stockpiling. That means you have to look at extra
warehousing capacity. You have to change IT systems in
terms of VAT and customs. All that comes at a cost for
businesses, at a time in which we see the pressures in
terms of footfall and retail spending.

Peter MacSwiney: As a software supplier, we support
about 350 companies in probably 800 locations. We
estimate that making the necessary changes, just to roll
out our system, is going to cost in excess of £250,000
over the next two years. I do not know whether that is
any help to you.

Gordon Tutt: One of the other issues is underwritten
by the fact that some of the changes being introduced
to the software systems would have been required anyway
as part of the requirements to meet the UCC—new
data set, new message types, more engagement in terms
of electronic transactions. In addition, we are already
working on CHIEF replacement, so the costs of that
are already borne as part of the decision to replace
CHIEF. As high as these costs are for some of the
software suppliers and some of the trade sector, some of
that cost would have already existed had we decided to
remain within the EU.

Q18 Kirsty Blackman: Customs and immigration
forces were put together in the Border Force. Given the
Government’s political priority around immigration,
do you feel that there is a resourcing issue with customs
staff or do you feel that it is a structural issue and that
decoupling customs and immigration would fix that?

Peter MacSwiney: I think there is a structural issue. It
is the view, certainly at the airports, that freight is the
poor relation where the Border Force is concerned.

Anastassia Beliakova: I would say it is both. It is very
difficult to assess within the Border Force how much
emphasis is given to goods checks versus checks on
people. We have heard from members that it seems as if
the focus has definitely shifted over the years. It is
therefore an area that would require either a change of
focus with more focus to goods, or more people dedicated
just on goods checks, from our perspective.

Q19 The Financial Secretary to the Treasury (Mel
Stride): First, thank you very much for coming. It has
been a really helpful session. I have two questions,
which you have two minutes to answer; if you can give
me a one-word answer for each one down the line, that
would be perfect.

Would you describe HMRC’s engagement with
yourselves—your own organisation, in the context of
the discussions and the issues we have gone over today—as
having been good, average or poor? Starting with Gordon.

Gordon Tutt: Very good.

Peter MacSwiney: I endorse that.

Anastassia Beliakova: Very good.

William Bain: Good, but we need answers on what is
going to happen.

Mel Stride: That is more than one word—you can tell
who the former politician is. My final question has
clearly been identified. Naturally, there are many challenges
and uncertainties out there. Some come from the sheer
fact that we have decided to leave the EU and the short
time frame, for example, for decisions. Many of the
issues we have described come out of the negotiations
and the uncertainty about where we may land in that
respect.

However, what the Bill is doing and the focus of this
Committee is to make sure that we are as close as we
can be to existing arrangements and, secondly, that we
have the flexibility to be nimble enough to move and
adjust our configuration to accommodate wherever we
land on day one. Very quick answers down the line: in
essence, in broad terms, do you think the Bill is about
right?

Gordon Tutt: Yes, I do.

Peter MacSwiney: I think it probably is, but it needs
to focus on implementation and people must have the
attitude that they are using it to facilitate trade and not
to inhibit it.

Anastassia Beliakova: Yes, but more clarity on policy
is needed, particularly on VAT.

William Bain: We would advise that it also deals with
the other issues we have spoken about today which
affect the flow of goods in and out of the UK.

Mel Stride: Thank you very much.

The Chair: I also thank the witnesses very much for
their attendance. We will now close the session and
move on to the next panel.

Examination of Witnesses

Sue Davies, Jeremy White, Barbara Scott and Helen
Dennis gave evidence.

10.24 am

Q20 The Chair: Good morning to our new witnesses.
Thank you for attending. You may have seen some of
the last session, so you know what to expect. May I start
by asking you to introduce yourselves?

Helen Dennis: I am Helpen Dennis and I work at the
Fairtrade Foundation.

Jeremy White: I am Jeremy White from the Pump
Court Tax Chambers. I am here today as the customs
duties spokesman of the Chartered Institute of Taxation.

Sue Davies: Hello, I am Sue Davis from Which?

Q21 Jonathan Reynolds: One of the Opposition’s
general concerns about a lot of the Brexit-related legislation
is about the level of clarity. A lot of the concerns relate
to the powers that will then go to the Executive and the
future policy consequences of that. In your assessment,
do you think that this Bill provides the right level of
legislative scrutiny and safeguards as to what the policy
intentions will be?

Sue Davies: I want to say at the start that from the
perspective of Which? we focus on making sure that we
get the best outcome for consumers from Brexit. We
took a neutral position on the referendum, and that
also applies to trade policy. Our interest in the Bill lies
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in making sure that it is as explicit as possible, within
that, on how consumer interests will be taken into
account.

In relation to what is in the Bill and what is dealt with
by subsequent legislation, we want to make sure that
any changes are limited to technical matters, and that
anything with wider policy significance—particularly
given the sensitivities of trade issues to some extent—is
dealt with openly, so that we can see and weigh up its
pros and cons. We feel that some aspects of the Bill need
to be strengthened to make the consumer interest more
explicit. There is recognition in the Bill, for example, of
the need to take into account consumer interest when
setting import duties. We also strongly support the
inclusion of what is called the economic test in relation
to trade remedies, because we want to make sure that we
have a thorough understanding before we potentially
raise consumer prices in order to support particular
industries. There are aspects of the Bill that we think
are important, but we also think that there could be
greater clarity to make sure we see how the consumer
impact will be assessed.

Helen Dennis: On the delegated powers issue: across
the board we do have some concerns, more so with the
Trade Bill and the process for agreeing future trade
deals than are necessarily within this legislation. Here,
we do have a lot of delegated powers around setting
tariffs, establishing rules of origin. We are thinking
about it from the perspective of developing countries,
where in some instances there is a high dependency on
the UK market and where there are products with tight
margins, so changes to tariffs could make or break the
livelihoods of producers. If you were to ask for a vote
on every single tariff change, that would not be workable,
so this is about finding the right balance in terms of
moving forward.

It is a question to throw back to parliamentarians: to
consider the role that parliamentarians feel they should
have around parliamentary scrutiny, consideration of
different tariff changes and rules of origin—the things
we were discussing earlier. The Government have set
out quite an ambitious vision about trade for development,
for example in their trade White Paper, in which they
want to use trade policies to improve access for developing
countries. At the moment, however, we do not see those
improvements in this legislation, because the focus is on
continuity and maintaining the status quo for now, but
we do not want to lose sight of future improvements
and future discussions. I would say that actually, as
things stand at the moment, there should probably be a
process whereby Members of Parliament can call things
in or request further scrutiny, but that is part of the
wider discussion about trade policy going forward,
including how the Houses want to be involved in that
and how public consultation is built into it. It is something
that needs to be thought about in tandem with the
ongoing discussions about the Trade Bill, as well.

Jeremy White: I have a problem with the structure of
the Bill, the consequence of which is that parliamentary
scrutiny will be excessively difficult. I can illustrate that
with this visual aid that I have brought in, which is a
handbook that I edit. This is the regulatory framework
for customs duties in the Union—the Union Customs
Code—and its guidance. The UCC and its implementing
provisions are about this wide, very finely typed—about
1,300 pages. The rest—this part here—is the necessary
European and national guidance on the matter.

Therefore, when we think about the implementing
provisions, of which we have maybe 15 or 20 pages of
detail in the Bill, which are meant to be implemented by
this, we know that the statutory instruments are going
to be an enormous burden. The problem is that the Bill
is overly ambitious. It fails to distinguish between those
provisions that I will call just charges and the machinery—
the regulatory framework. This book does not concern
the charges, the tariff schedules, the trade instruments
or the preferential agreements. They are in another
book, of about the same size. I am not concerned about
those, and the Bill would deal with them.

The trouble is that it brings into force the repeal of
the UCC, in effect, on exit day. That being so—it is
hard-wired into the Bill—its commencement provision
requires there to be statutory instruments of this magnitude
on exit day. The problem is that since the destruction of
the Bill is a recast, they will be recast into other, English
language. Such an approach might be appropriate for a
no-deal arrangement with the EU, but it creates burdens
of cost and risk in respect of any trading activity that
follows afterwards, particularly if we have any transition
period at all or are subject to obligations under the
leaving treaty—I will call it the leaving treaty, but whatever
it is—to preserve the regulatory framework of the UCC.

To be realistic, we cannot expect the EU to be in
favour of or agree to any kind of regulatory framework
that is different from the UCC. The UCC is what they
have budgeted for. At the moment, it is in an implementation
phase; we will probably come to that in other questions,
and the problems of the timetable for its implementation
now that, yesterday, the Commission has endorsed a
report following the revised road map for the
implementation of the UCC, which I could cover later.

The primary point then is that if we have a complete
recast on exit day, anybody who is involved in trade,
particularly if we have obligations to retain the same
effects as the UCC, will have to be looking at both the
UCC and the English implementation at the same time
for every single piece of endeavour—almost every
importation. As I said, the scrutiny will not just be on
the basis of whether the legislation achieves its objective
with respect to any changes from the UCC; it will also
have to look at it on the basis of whether it preserves the
effect of the UCC that was intended. That is an enormous
burden, and I would say that it makes parliamentary
scrutiny unnecessarily and excessively difficult.

Q22 Kirsty Blackman: The Chartered Institute of
Taxation submission is particularly damning; it is quite
difficult to pick out a particular issue to ask you about
because it has so much about how unclear this legislation
is and how many unintended consequences it might
have. In terms of the members that you have, the
organisations that you work with, making decisions
now for what will happen in 15 months’ time, are
organisations making decisions now that will have a
negative impact because of the process that we are
undergoing, and is there a way that this process could
be made better in order, for example, to safeguard
supply chains in the UK rather than moving them to
Europe?

Jeremy White: That is an important point. The CIOT’s
report brings out some evidence of some members
having already amended their supply chains in order to
cope with arrangements, because of the uncertainty.
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Uncertainty is a burden that trade faces at the moment,
and it has to make decisions about it, so you are right.
The CIOT has noticed that clients—enterprises that are
members—are changing their supply chains because of
the uncertainty, so anything that the Bill can do to
reduce uncertainty would be good. For example, if the
Bill can, by its commencement provisions, instead allow
the withdrawal Bill to operate—therefore the UCC is
automatically incorporated—and then exercise the powers
to modify that application, that will reduce a lot of
uncertainty and there will be no need to read this
book—the UCC—and the English version. This book
has to be read anyway, and this, and there will be a very
small amount of variation where we want to improve
on the UCC for the United Kingdom.

This is about uncertainty and cost, and what enterprises
want to do. Everything can be resolved by law and by
allocating resources to the issues, but that just increases
cost, besides the parliamentary scrutiny being a burden
for Parliament and for those who want to assist it—charities
such as the CIOT and so on. Businesses themselves will
see this as an issue of cost that it is unnecessary for
them to incur.

Q23 Kirsty Blackman: In terms of the measures on
developing countries, Helen, how do you feel that the
Bill explores those issues? Do you feel that it adequately
ensures that fair trade happens, for example, and that
developing countries are given a fair deal?

Helen Dennis: There is certainly that intention in the
legislation, and that is good to see. Certainly, bringing
forward a UK preference scheme and guaranteeing in
law the duty-free, quota-free access for the least developed
countries is all very positive. It takes the best bits of
current EU policy and brings them over into UK policy.
What we are grappling with at the moment is those
countries that do not qualify for that access, which are
not LDCs but still have developing country status in
some way; they may have an economic partnership
agreement or a free trade agreement. We do not yet have
absolute clarity and guarantees that their market access
will be preserved in the same way. There is definitely a
stated intention from Government, but not a guarantee.

I would say we have heard more than we have seen.
Obviously, the next six months or so are going to be
critical. What we have heard were potential discussions
about people changing their sourcing—away from Kenya
to Ethiopia, for example—in relation to cut flowers,
and discussion about trading routes: things that currently
come via other EU countries into the UK, whether that
is flowers via the Netherlands or tea or coffee that is
processed in Germany. There is lots of complexity
around every commodity. I would say that at the moment
there has been more hearing than seeing action, but I
think the next few months will be crucial.

The challenge of one of the points that we have been
trying to make with quite a short submission about this
is that because we do not have an absolute guarantee at
the moment that the transition of the economic partnership
agreements and free trade agreements will occur in
March 2019, although we know that the Government
are working hard on it, we want to ensure that the
preference scheme is able to accommodate additional
countries that may not be listed in the schedules at the
moment, as a kind of fall-back option in case we cannot
transition those free trade agreements and so on over in

time. Obviously, we want to avoid the cliff edge for
developing countries just as we want to avoid the cliff
edge for UK business.

The Chair: We welcome Barbara Scott to the panel.
Barbara, would you like to introduce yourself ?

Barbara Scott: My apologies for the Metropolitan
line this morning. I am the director of Customs Associates.
I am an independent customs consultant and have been
for many years, advising businesses on importing and
exporting, currently for trade outside the Union.

The Chair: Thank you. We will bring you in to
questions from now.

Q24 Anneliese Dodds: Many thanks to Mr White for
setting out quite a different approach to how the Bill
could have been structured. It has been quite salutary
for the Committee to hear that. In the comments that
you made, Helen Dennis, about the proposed system for
least developed countries, you said that you felt that the
Government have taken the best bits of the existing
approach. Certainly, the exclusion of arms is retained
here. There is a question about the extent of conditionality,
because in the European system there is conditionality
about good governance and environmental sustainability.
Could you comment on that? I understand that that is
not replicated to the same extent.

I have an additional question about the distorted
economies. We have very little detail about how distorted
economies will be dealt with in the Bill. Do you have
any comments on that, given that there are severe
human rights concerns in many of those economies
about certain elements of production, including modern
slavery?

Helen Dennis: You are right to say that the three tiers
of the EU preference scheme are not cited in the legislation.
At the moment, in the Generalised Scheme of Preferences,
there is Everything But Arms duty-free and quota-free
access for the least developed countries, and there is
broad GSP and something called GSP-plus, which countries
can access if they have ratified certain human rights
agreements and conventions. That highlights that the
Bill is being kept incredibly loose. We have had discussions
with officials at the Department for International Trade
about this, and the stated intention is probably to cut
and paste the preference scheme.

At one point, I thought that there would probably be
some wider discussions about the shape of the preference
scheme: whether we would go for one tier, two tiers or
three tiers, whether we wanted to roll over the human
rights conditionality, and more. I do not know whether
it is to do with the time, resources and everything that
needs to be done in the next year, but the preference
seems to be, essentially, to cut and paste for now, and to
look at those improvements later. You are right to say
that that is not in the legislation, so the detail of rules of
origin and the different tiers of a preference scheme are
just more issues that the Secretary of State would bring
forward in regulations. It was implied in the first question
whether that is satisfactory. Do members want to have a
say in shaping a preference scheme and on whether
there should be human rights conditionality? That is an
important question that needs considering.
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On your second question about distorted economies,
there probably are divergent opinions—certainly in civil
society and non-governmental organisations—about the
use of trade agreements and tools to enforce human
rights obligations. Obviously, everyone wants to see
that, but trade is quite a blunt tool for doing that. Its
application at EU level is still fairly recent, so there
probably is not enough evidence yet to see whether the
GSP-plus has the desired effect. I am not an expert, but
I know that after the Rana Plaza tragedy in Bangladesh,
the United States was able to use trade policy to move
forward some of those conversations about labour
conditions and rights in Bangladesh. There are ways in
which trade policy can be used for those discussions,
but whether they are applied as conditions in trade
agreements is a question for discussion.

Q25 Chris Davies: May I go back to Mr White’s
response? I would have thought that you would be very
happy with what the Government have come up with,
because you may be able to produce yet another volume
of your book. You have certainly given the first volume
great marketing—many points to you for that. The
previous panel seemed, in general, to approve of the
Bill. They liked its flexibility and agreed that it is an
enabling Bill. They are the ones whose members will
have to implement it. You, as a lawyer, do not seem as
happy with it. Forgive me for saying this, but every
lawyer I have encountered in an evidence session since
we decided to trigger article 50 has seemed very dismissive
and upset about the way we are going forward. Is this
lawyer-speak, or is it something that will cause problems
for the Bill?

Jeremy White: Good lawyers—and even good editors—
work only for their clients, not for themselves. Barbara
is a colleague of mine, and you should ask her that
question, too. We are interested only in making sure
that the Bill is fit for purpose. Our charity is made up of
lawyers and consultants, and we all agree that although
the Bill is not designed to do something bad, it tries to
do too much. We applaud its ambition and, to a point,
its flexibility, but let me make a couple of pleas for
special items.

On the replacement of VAT on acquisitions being
dealt with in a VAT return, we see flexibility in the Bill
and in the announcements of HMRC and the Treasury.
That can be replaced by postponed accounting of import
VAT. That kind of flexibility is good. When we look at
the flexibility that we would like to see in respect of
some of the special procedures and information systems,
we think, “Yes, that will be good.”In particular, guarantee
waivers—taking a different view from the EU on
guarantees—are a good thing. The Bill would give us
that structure, and we applaud that.

Our problem is with the cost that would follow, both
in terms of parliamentary scrutiny and for the trade, if
we commenced a UK recast. Having to look at both the
UK recast and the Community law would create an
unnecessary cost. As I said, we are not concerned about
parts of the current law such as tariff schedules and
trade instruments, which we know will have to be recast.
Each paragraph of the Chartered Institute of Taxation
report is quite dense—a number of people were fighting
to get their arguments in, and some of it is a bit too
dense—but one talks about international obligations.
We do not want the flexibility of a UK approach that is
inconsistent with our international obligations, because

that would just lead to more cost. Although we might,
in individual cases, obtain a result that we liked based
on a simple reading of the English recast, it might be
incompatible with either a Community obligation or an
international obligation, and we would end up with
everything having to be reversed on appeal and the
whole enterprise being more expensive.

The problem with an unnecessary recast is that it
would produce an amount of uncertainty. It is that, not
the flexibility, that we object to. If I put my own hat on,
you are right that I would never be able to retire,
because, instead of being paid once for reading this
version, I would have to be paid twice—once for reading
this version and once for reading the English recast—in
any case I was involved in.

Q26 Chris Davies: Which version is that, again? Would
you like to mention the book again, by any chance?

Jeremy White: To go right back to the beginning, this
is not personal. I am definitely arguing against my
personal interest, as you pointed out. You are right.

Chris Davies: We will leave it there. Thank you very
much.

Q27 Peter Dowd: Welcome, Ms Scott. As you said,
your business has repeatedly asked for the new legislation
to replicate as far as possible the current customs regulations,
and you were disappointed to find that that is not the
case. You also said that the Bill looks like an “antiquated”
piece of legislation, rather than a modern law for a
modern and forward-thinking new customs administration.
Would you like to put a bit of meat on the bones of
that?

Barbara Scott: Sure. I presume that Jeremey has
already mentioned the fact that the new draft Bill moves
away from the Union customs code. We had been told
that the Union customs code would be the way forward
for UK legislation, so we were surprised to see the new
draft Bill presented in this way. If it is to be changed—
personally, I do not see how we can change something
in such a short period, given that the Union customs
code took 10 years to put in place—how can we present
something new that is a strong and proper piece of
legislation? We will not be able to do that in the time
available, which is all the more reason for picking up the
Union customs code and tweaking it.

If we are going to change things, why produce something
that to me looks like going back to the legislation that
we had? Perhaps those drafting the Bill started by
looking at legislation before the Union customs code, or
even the Community customs code, because a lot of the
wording is not modern. Perhaps that is the way that this
has always been done, but it seems to me that we could
at least use plain English that people understand, and
present it in a clearer way. The wording of the Union
customs code is sometimes a bit odd, but it is written in
clear English that most traders and non-lawyers can
understand. If we are to change this legislation, it
would have been nice to have seen something a lot more
fitting for today. A totally new customs regime is coming
in, and if it is to be different, this would have been an
opportunity to make it a shining star for Britain.

Q28 Peter Dowd: Mr White, paragraphs 3.4 and 3.5
of evidence from the Chartered Institute of Taxation
state that
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“new UK legislation is needed to create a separate UK Customs
regime.”

I think everyone acknowledges that.
“However, we believe the Government’s approach, of providing

Ministers with exceptional (yet apparently permanent) powers to
create a Customs regime from scratch, with minimum parliamentary
involvement or scrutiny, in a very short space of time, is unnecessary.”

Why? What is wrong with that? The Financial Secretary
is a very reasonable person, and I am sure that nobody
would want to pull the wool over anybody’s eyes. What
is the problem with that idea?

Jeremy White: Parliamentary scrutiny will be excessively
difficult. That is the problem. We are talking about how
to get this amount of material recast and properly
analysed, with time to debate anomalies, difficulties, or
even the uncertainty of it all. There are risks to the
Revenue as well, besides business cost. The Revenue
might think that it has a proper charge, but the problem
with customs machinery as something that is modified
or recast is that often the customs debts themselves
result from a time when goods were on duty suspension.
That is where customs duties are in two parts. First,
there is a charge in the thing, in rem, on importation,
and then the goods are on duty suspension until there is
a charge, in persona, against a person who is then liable
for the debt.

In the time between those two events, the goods are
subject to all this regulatory machinery. Uncertain or
defective provisions that could be subject to litigation
will affect the Revenue itself. We will say what we think
the legislation is—it will have its explanatory notes and
its public notices—but once you have let it go, it is up to
the judges to decide what it means, and traders and
advisers might come up with a clever, nuanced interpretation
of the Bill and statutory instruments that was completely
outside your intention. So avoid that uncertainty, that
litigation and that cost simply by allowing the withdrawal
Bill to incorporate the UCC—as we thought it would—and
then enact just the sensible few amendments or
modifications that are necessary of the UCC. As I say, I
am arguing only for that, not for the whole body of the
customs legislation, some of which it is probably best to
recast, subject to compliance with EU and international
obligations.

Q29 Peter Dowd: You have said:
“The explanatory notes to the Bill state that the new standalone

regime will be ‘largely based on EU law’ and that it is intended
that the customs regime ‘will continue to operate in much the
same way as it does today’.”

I want to tease out a little more on that. Do you think
that aspiration will be delivered by the Bill?

Jeremy White: Not with its current commencement
provision, no.

Q30 Peter Dowd: Finally from me, in relation to the
appeals process, you identify in paragraph 6.1 of your
evidence:

“We are concerned that taxpayers’ rights in relation to an
effective appeals process are retained. This Bill could be”—

you do not say “will be”—
“a backwards step in relation to an effective appeals process,
because it affords such wide discretion to HMRC. We wish to see
the adoption of clear unambiguous legal requirements for customs
matters, which minimise commissioners’ discretion.”

Could you tease that out a bit more? That is in paragraph 6.1
of the Chartered Institute of Taxation’s evidence.

Jeremy White: A thorn in the flesh of the people who
contributed to that section was clause 23, and in particular
where certain results—particularly approvals—are treated
as never having been granted if HMRC considers that
approval would not have been granted if a deficiency
was known at the time it was granted. That is just one
example. There are a number of parts of the Bill where
this construction is used whereby one authority—an
administrative authority, a parliamentary authority or
a Minister—considers that kind of discretion.

Yes, that is a useful construction in English for granting
a power to make an instrument, but when it comes to
affecting a trader’s relationship and whether they can be
in business or not because they have got an authorisation,
it should then be subject to the ordinary appeal to the
simple, low-cost traders’ tribunal that we have learned
to admire. All of the other authorisation-type decisions
that HMRC could make are subject to appeal, and they
are preserved properly by the Bill. The trouble is the Bill
then adds in a few more, using a construction such as
“considers” and “discretions”. It is bad enough now
that sometimes we have to tell a client, “Sorry, you’re
going to have to pay the money to go to the High Court
and challenge the Ministers or HMRC on the basis of
judicial review,” which is very expensive, discourages
litigation and often discourages people from obtaining
a remedy for their dispute.

This should not be controversial. It should be, “Yes.
That is the right thing to do.” If we were able to add to a
shopping list, we would say, “Can we please have all of
the current disputes going on in the High Court in
customs matters dealt with in a tribunal as well, please?”
but that may be asking too much. If the scope of the
Bill is wide enough for that and you could amend it to
get that in, that would be good. We should not really
have customs issues going to the High Court at all.
They should all be dealt with in the first-tier tribunal
tax chamber.

Q31 Mark Menzies (Fylde) (Con): I would like to
return to the point made by Helen Dennis on fair trade.
Do you agree that it is very important that the Government
have a wide remit within the scope of the Bill? Some of
the current rules regarding EU regulations and tariffs
are detrimental to fair trade. I will cite one example.
Colombian coffee producers export low-value green
coffee into the EU for the value to be added, usually in
Germany and in some cases in Italy. Massive value is
added here in the EU to the benefit of German
manufacturers and large German brands, which therefore
has huge detriment to the coffee producers back in
Colombia. That is one example. There are many. Having
a wide scope in the Bill will give the Government, in the
fullness of time, the ability to make sure that free trade
arrangements work as consumers in this country think
they work, as opposed to how the EU has currently
drawn them up.

Helen Dennis: A lot has been said about value addition
and its potential post-Brexit. Our view is probably that
the tariffs are not the key issue here. We already have
duty-free, quota-free access for the least developed countries.
If we take a country such as Colombia, or a GSP-plus
country such as Bolivia, it is able to access the market
with roasted coffee as well, duty free, but as I said
before, with the free trade agreements, they may not all
transition over necessarily. The biggest issue in terms of
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trade policy and development continues to be subsidy
rather than EU tariffs. There are other issues, such as
rules of origin or just getting the investment in roasting
and processing facilities, that are more of an obstacle to
moving into that kind of value-added activity.

Having said that, there is still scope for improving the
tariffs. That goes back to the point about how we and
the Government do that. Do we say that the Secretary
of State has that power and authority, every three years
or so, to revise the preference scheme to extend product
coverage and potentially country coverage, and so on?
Is that a conversation that happens through regulations
under delegated powers, or is it something that a Committee
of the House or another grouping, or Parliament in its
entirety, would want to discuss, debate and have a vote
on? There are lots of issues to unpack. I would certainly
agree with the premise of your question, but some of
the detail on that particular issue around coffee roasting
does not impact as many countries as is sometimes
talked about.

Q32 Mark Menzies: But those people that it does
affect, it affects in a great way. That is why it is really
important to have a wide scope in the Bill, so that we
can get into the detail in the fullness of time, and get it
right.

Helen Dennis: I agree with you on that. There are
certain products that we work with, such as bananas
and sugar, that are not covered by the GSP. There may
be products that we would want to include within a new
preference scheme, and we would want to have the
opportunity to bring those proposals forward. The Bill
certainly does that, by granting the power to the Secretary
of State to make those decisions.

The one thing I would want to flag up is that a
decision about tariffs affecting one country impacts on
other countries. It is important that when those matters
are being brought forward, a thorough impact assessment
is done of the impact not only directly on that economy
but on neighbouring or other competitor countries. If
we go back to Colombia for example, it is a big exporter
of cut flowers. There is competition between east Africa
and some of the Latin American countries. There is no
right or wrong answer, but if we are going to make tariff
changes, we need to make sure that we have thoroughly
considered the potential impacts.

When the Bill lists the things that the Secretary of
State or Chancellor must have regard to, at the moment
there is nothing that relates to development impact.
From our perspective, we would like to see something
added there, so that we are thinking about UK interests
and consumers, of course, but we are also thinking
about development impact when we make changes.

Q33 Douglas Chapman (Dunfermline and West Fife)
(SNP): I would like to ask an additional question. In the
previous session we heard that, for example, in terms of
SMEs, 130,000 small businesses would be affected by
this kind of legislation for the very first time. Does the
panel have a view on the particular challenges that the
Bill might bring to small business and its impact, especially
if Mr White’s book has to be trawled through every
time some decision has to be made? What is the panel’s
view on that?

Barbara Scott: I work a lot with SMEs who currently
find it very hard to understand the Community legislation
on customs and international trade law. It is complex

and there are a lot of different strands to it. Trade is
complex. Things are different depending on what you
are doing, whether coffee from Colombia or bicycle
parts from China. The legislation and the effect on
business is very different, unlike other laws, such as VAT
or corporation tax, which generally impact in the same
way on most businesses.

This is a huge step change for SMEs and particularly
for those who have only traded within the EU. It will be
a tough challenge for HMRC to reach out to those
people, get them involved and explain how the new
legislation will work. There is clearly going to have to be
a lot of propaganda and information out there. It is a
huge challenge for the state.

Jeremy White: And there is a cost. The SMEs will
have to employ agents, because they will not be able to
employ in-house staff. I have been told that SMEs will
sell out to someone who does have the assistance. The
only frictionless trade known to man is customs union.
Anything else is costly and can only be managed—just—
with all the simplified procedures of the UCC in operation,
plus all the information systems that are there to support
them. That is big money.

Barbara Scott: When we talk to customs about this,
we are constantly hearing, yes, they are being given
more resources and will be employing more staff, but
can business afford to do that—suddenly to employ new
people and understand these new processes? It is a huge
cost. People ask, “What is that cost?” It is very difficult
to measure. I do not think anyone has attempted to do
so yet. It will be a very difficult time for SMEs in
particular.

Sue Davies: I cannot comment on SMEs but I want
to make the point that if there are additional costs for
businesses, they will feed through and lead to increased
prices for consumers. That is why it is really important
that we have as efficient a system as possible, which still
maintains the right level of protection for consumers.

Q34 Mike Hill: I shall ask a question on behalf of my
colleague, Grahame Morris, who has lost his voice. He
has not lost his question. His voice is somewhere in
Dover. Do you have any concerns that the Bill may
create opportunities for tax avoidance or evasion?

Jeremy White: Uncertainty always produces that,
doesn’t it? A little bit of background: all my professional
life has been using EU-type rules, EU language and
structure. Through all its iterations—when I was a
Government lawyer working on the implementation of
the Community customs code, then when we began to
do work on the Union customs code, then I went back
to practice—it is still very similar. It is well-known that
the opportunities for avoidance are few. There have
been some, obviously, in terms of customs valuation.
There have been customs valuation schemes in the past.
Most of them have been dealt with.

This is just an example—we do not know, and it
could be handled very well—but in a recast there is
always an opportunity of bringing in some uncertainty.
Is this exactly the same provision as we had before? Will
it prevent a customs valuation scheme? The answer to
that is that we do not know because all we have seen in
the Bill is a very small, framework principle rule provision,
but it still does not adopt exactly the language of the
World Trade Organisation customs valuation agreement.
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That would be beneficial—that is another point in our
report. The way it works is this. All the customs authorities
in the world are obviously interested in preventing
evasion and avoidance. They have their own legislation,
they have got together for a world agreement on how
customs valuation should be—taxation based on
movements of goods—that is adopted generally, and
their Supreme Courts have ruled on it for many years
now, or at least since everyone adopted the same since
1994. We have all that body of work, help and certainty.
If we then have an English law recast that abandons
that language, we do not take the benefit of leveraging
off of any of the international law or any of the
international judgments.

The answer to your question—that was really all
background—is that we do not know until we see what
the statutory instrument looks like, if we still go down
this road. It would be better not to, but if we do still go
down the road of the recast for all purposes, we will see
what the statutory instrument says. I would have thought
that the advice will be that the statutory instrument has
to adhere to the WTO customs valuation agreement.

The Chair: We have a little over 10 minutes to go and
three people to ask any further questions.

Q35 Nic Dakin: In sectors like steel that operate
pretty much in a free market without tariffs, trade
defence instruments are very important in ensuring fair
trade. What do you think about the UK’s proposed
system of public and economic interest tests? How do
they compare with elsewhere? To me, at first glance,
they seem more cumbersome than what is already there,
and therefore there might be higher risk, but I am
interested in your views.

Sue Davies: We think it absolutely critical that we
have the economic interest test. We completely recognise
that there will be cases where we need to consider
whether we put remedies in place, but it is really important
that when the decision is made to do that, there has also
been a full assessment of what the impact would be
ultimately on the end consumers. As some of the products
or sectors that have involved remedies up to now have
often been inputs or intermediaries into other sectors,
which will then feed through to consumers, we need to
ensure that we are looking at what the short-term
impacts could be while also thinking longer term. We
were really pleased to see the economic impact test
referred to. We think it could be more explicit about the
public interest side and the need for a consumer impact
assessment, but otherwise we could be going down an
unnecessarily protectionist route that could have
consequences we are not sure about, because remedies
can remain in place for quite a while.

Correspondingly, I appreciate that you are not
considering the Trade Bill, but we think that the composition
of the Trade Remedies Authority, which will be included
in the Trade Bill, and the way that it operates, are also
critical, so that we ensure it is transparent and includes
consumer interest—for example, consumer representation
on its board—so that when it is looking at the need for
remedies we all understand exactly how it has traded off
those different interests. But we think it would be simplistic
and potentially damaging to consumers if we do not
have the test in the Bill.

Q36 Nic Dakin: There are four tests here—four different
checks. That seems to me to be potentially over-checking.
There needs to be a test, but do there need to be four tests?

Sue Davies: We have the economic significance of
affected industries and consumers and the likely impact
on affected industries and consumers, which enable a
wider public policy consideration. For example, there
have been remedies in everything from salmon to solar
panels in the past. We have got the likely impact on
particular geographical areas, which is about regional
aspects, and the likely consequences on the competitive
environment. So there is a wider competition check,
and that is where it will be important to make sure that
the Competition and Markets Authority is consulted.

We think the criteria are right. It is how it is done. At
the moment it says, “They can take account of the
following so far as relevant,” whereas we think it is
really important that there is a transparent impact
assessment, so we think the wording there could be
clearer about how it is doing that modelling in assessing
the impact. We felt that the criteria seemed sensible.

Barbara Scott: What also needs to be in there is
perhaps timings. At the moment, when we have trade
remedies under the EU legislation, it takes an inordinate
amount of time to put them in place. If we can have
something in our legislation that is timeframed and
more clear, with a shorter timeframe, that will be a big
plus.

Q37 Kirsty Blackman: My question is specifically for
Barbara Scott on the issue of HMRC resourcing. Is the
authorised economic operator system working as it
should, and will it work post Brexit? Is there enough
focus within Border Force on customs issues, or does
that need to change as well?

Barbara Scott: Currently, we have a bit of a divide
between HMRC and Customs and how it operates
processes such as economic operators, which Border
Force does not come online with. No matter what we do
to facilitate authorised economic operators—I detest
that term—Border Force will still carry out the same
controls whether a trade is authorised or not authorised.
That really is something that discourages businesses
from actually becoming an AEO.

There is a lot of talk about our not having a high
number of AEOs in this country. That is because UK
Customs has looked at trade facilitation as far as it can,
and was quite facilitative to business before we even had
an AEO system. For larger traders, there was a lot of
facilitation allowed, whereas perhaps some other EU
countries, particularly before the UCC, were not so
facilitative and have used that AEO process to be more
facilitative, which is why traders in, say, Germany have
become authorised and in the UK they have not.

The benefits of AEO currently are very small, which
is why I was pleased to see within this Bill that there are
opportunities for having different levels of AEO. That
could be a particular help to small businesses that
cannot get over the extremely high bar that exists at the
moment. Something that is smaller—a sort of bronze
star for SMEs—might be better than the gold star that
a multimillion-pound business can afford to obtain.

Q38 Mel Stride: Thank you all for your evidence
today, which has been really helpful. I have a specific
question for Mr White regarding his assertion, which I
generally agree with, that the simplest way forward
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[Mel Stride]

would be to effectively take the UCC on board, but
modify it as required. Is there anything in the Bill that
would prevent us from doing that? If your thought is
that we should be required to do it, given that we might
not be prevented from doing it by the Bill, would
bringing it into the Bill not just risk us tying our hands
in a way that would be unhelpful, given that we do not
know exactly where the negotiations are going to land
in that respect?

Jeremy White: Technically, I think you would be safe
if you amended the commencement provision. At the
moment, the way that it operates on exit day is that the
repeal in schedule 7 of the taxation Bill automatically
repeals the effect of the withdrawal Bill, which would
otherwise preserve the UCC as retained EU direct
legislation. You would have to effect the taxation
commencement provision. That would have to be amended,
so that on exit day it no longer immediately repealed the
UCC. Then the withdrawal Bill would operate.

Clearly, we would identify some modifications that
are required, some deficiencies, and we would have
power under regulations, under the withdrawal Bill, to
make regulations amending an unnecessary effect or
remedying a deficiency. There would also be power
under regulations under the taxation Act itself to make
regulations. Those regulations would have to be enforced
on exit day.

Q39 Mel Stride: But would there not be provisions?
The EU withdrawal Bill would annul the effect of the
UCC, you are right, but what would stop us from
bringing that in, using this Bill, on day one to achieve
what you are attempting and would like to see as the
outcome?

Jeremy White: At the moment, I think it is schedule 7
of the Bill that itself does the business to repeal the
effect of the withdrawal Bill.

Q40 Mel Stride: But, through various powers in the
Bill, we could then bring in those aspects and elements
that we wished to do so.

Jeremy White: That is right. If you had a qualified
commencement provision, so that schedule 7 did not
take effect straightaway but had to have a commencement
provision, so instead of Royal Assent you had a
commencement provision, you would still have the flexibility,
if sadly it became appropriate, in a no-deal situation,
immediately to bring this into effect. That would be
possible.

Someone is still going to have to do the work. As
Barbara outlined, someone in HMRC and the Treasury
will have to do the work for all of these scenarios for the
regulatory framework. Even if they wanted to have a
recast, now is not a good time.

To pick up for a second or two on the preference
agreements on replication, everything there that will be
done will have to be proved. There will have to be proofs
of origin. We have got a serious problem outlined,
because of the Commission’s adoption yesterday of the
road map to put back the information systems, which
could have included common databases, as we have in
other free trade agreements, particularly with China
and Switzerland, that that computer system would not
be available in the EU until 2025. In the earlier session
you were told that a transition to 2025 is better, even
legally technically for getting what we want by way of
free trade agreements being replicated and being frictionless.
If they are not replicated and not frictionless, then we
have to be back to all of the paper certificates. We know
that we will have to on the anti-dumping—we will have
to employ our own police force to investigate in other
countries; we will need reciprocal agreements. At the
moment we benefit from the Community policing. There
will be no police force—no OLAF. That is a serious
problem we face on implementation in this area.

Q41 Mel Stride: I am sorry to be a real dog with a
bone, but I have one last quick question on this point.
On the UCC, your contention is that you would have to
amend the Bill under schedule 7 to stop it being switched
off, to allow the time to bring it in to UK law and
amend accordingly. Why could you not just continue
with the provisions of schedule 7 and have secondary
legislation that comes into immediate effect at the
appropriate time, by way of a made affirmative statutory
instrument, for example?

Jeremy White: You could allow schedule 7, part 1 to
take effect. That would repeal the UCC and you could
have an affirmative instrument that applied it; yes. You
could use that structure.

Q42 Mel Stride: In that sense, the Bill as it stands
does accommodate your desired outcome.

Jeremy White: Except for the fact that the affirmative
instrument, the SI, would have to repeal those parts of
the Bill that make specific provision already. The trouble
is that it is not just repealing the UCC. There are
33 pages of provision in the Bill that would have to be
repealed by the affirmative statutory instrument, which
will be messy. It could work, but it is better to amend
the commencement provision, I would say, so that
part 1 and schedule 7 do not commence as they do now.

The Chair: Order. We have now come to the end of
the allotted time for the Committee. I thank all four of
the witnesses very much for their attendance.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 23 January 2018

(Afternoon)

[MRS ANNE MAIN in the Chair]

Taxation (Cross-border Trade) Bill

Examination of Witnesses

Rosa Crawford, Ben Richards, Kathleen Walker Shaw
and Alan Runswick gave evidence.

2 pm

The Chair: Good afternoon. We will now hear oral
evidence from the Trades Union Congress, Unite, GMB
and the Public and Commercial Services Union. We
have until 2.45 pm for questions to these witnesses,
whom I welcome. I will give them a few minutes to
introduce themselves before they answer Members’
questions.

Kathleen Walker Shaw: Good afternoon, everyone.
My name is Kathleen Walker Shaw. I am the European
officer for the British trade union GMB.

Alan Runswick: I am Alan Runswick. I am a member
of the group executive committee of the Public and
Commercial Services Union, which represents 35,000
members who work for Her Majesty’s Revenue and
Customs, and I work for HMRC.

Ben Richards: Good afternoon. My name is Ben
Richards. I work as an international officer for Unite
the union.

Rosa Crawford: Good afternoon. My name is Rosa
Crawford. I am policy officer in the international
department covering trade at the Trades Union Congress.

The Chair: Thank you very much for that. If the
gentlemen—or ladies—are finding this room warm and
they would like to remove their jackets, they should feel
free to do so. I call Peter Dowd.

Q43 Peter Dowd (Bootle) (Lab): Thank you, Mrs Main.
My first question is a general one. I would like a view
from the coalface, so to speak. If the Bill is passed in its
current form, will it offer adequate protections to the
UK economy against dumping, for example?

Ben Richards: Our view is that, particularly in the
scenario we will move into after Brexit, having an
effective trade remedies regime for the UK is vital to
protecting our manufacturing industries and the members
we represent in those industries.

One of the major problems we have with the Bill is
that, because so much of the crucial detail is being put
into regulations, it is hard to assess properly at this stage
whether it gives adequate protections. Certainly, from
reading the Bill as it is now, our view as Unite is that it
does not appear to give even the same protections as we
currently enjoy in the EU regime, and we want to see a
stronger trade remedies regime introduced in the UK in
future.

Kathleen Walker Shaw: I work for the GMB, which
has a number of members across a number of
manufacturing sectors. I have to say that when I read
the proposals in the Bill, I was extremely alarmed by
how weak the remedies were in terms of anti-dumping
cases. This is a complex area of trade law, and we know
from the European experience, where there is a very
robust system, that you cannot take your eye off the
ball when you are pursuing those cases. They are very
data, document and resource-heavy cases to bring forward.

I just feel that the provisions in the Bill do not fulfil
the promise we were given that British jobs, British
industry and the British economy would thrive post-Brexit.
I feel that huge risks would be taken with our ability to
protect and promote British industry and British jobs if
the proposals were not amended.

Rosa Crawford: If I could add some specific concerns
that we have, there is a compulsory lesser-duty rule in
the Bill, which would mean that anti-dumping measures
were not adequate. There is ample evidence that the
lesser-duty rule is not efficient. Indeed, at EU level, the
rules have been reformed to take away compulsory use
of the lesser-duty rule, yet it is in the Bill, which would
not provide adequate protection against dumping. There
is also an economic interest test and a public interest
test in the Bill. Those would allow the Secretary of State
to veto recommendations by the trade remedies authority
that trade remedies should be applied. We regard that as
an overreach of the Secretary of State’s power that will
not lead to an effective trade remedies mechanism being
established.

Also, building on what Ben from Unite was saying,
we are seeing a whole area of trade remedies in the Bill
left to secondary legislation. China, a non-market economy,
has clearly been one of the worst offenders in the last
few years and has affected steel and other sectors in
which we have significant numbers of members. There
has been a real negative impact on jobs, and there is
nothing in the primary legislation about how they will
be dealt with. Again, for that we would need to see
there being an effective trade remedies mechanism post-
Brexit.

Q44 Peter Dowd: Let us stick with that theme. What
assessment have you made, or are there any assessments
that you might be aware of, regarding industries that
are most vulnerable to losses caused by dumping, for
example? You referred to steel. Could we just tease that
out?

Ben Richards: One of the things that we have been
doing, as Unite, with the GMB, the TUC and our sister
union, Community, is working very closely with employer
organisations from a number of key sectors, in forming
the Manufacturing Trade Remedies Alliance. That is in
industries such as paper, steel, chemicals, tyres and in a
number of other industries as well.

What is clear in our experience, certainly from
Unite members, is that we have just gone through the
steel crisis, which immediately threw up a crucial or
fundamental issue for the UK’s manufacturing industries,
but it feeds into many other areas. Our members in the
paper industry are particularly concerned. There are
also the rubber tyre and ceramics industries as well as
many others, which are represented not only by Unite
but by the GMB, Community and many other TUC
unions.
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Q45 Kirsty Blackman (Aberdeen North) (SNP): The
first question is about Border Force. Do you think that
Border Force will be able to cope with the increased
customs volume that it will need to deal with, and if not
how do you think the Government can fix that?

Alan Runswick: My specific area of expertise is Her
Majesty’s Revenue and Customs, but I do know a little
about Border Force, which has suffered cutbacks in
staffing over the period. I am also aware that Border
Force is the first line, as it were; if you go through a port
or airport, you will see Border Force there. I used to
work for HM Customs and Excise, actually, but transferred
into that. Certainly there are now huge areas of the
coastline that do not have any protection, effectively, by
the civil service.

The other major concern for us is that Border Force
is the first line of defence but its powers are limited; for
many things, it then has to contact HMRC staff, which
it calls in to take the next step, as it were. The clock is
already ticking under the Police and Criminal Evidence
Act 1984, once Border Force has made some sort of
intervention.

One of the major issues that we are facing now is that
HMRC is already under quite considerable pressure
because of the staff cuts over the last decade. However,
just as Brexit is happening, the Department is planning
to shrink back from its current estate into just 13 regional
centres and five specialist sites, leaving the majority of
the ports and airports very large distances indeed from
the nearest HMRC office. The time that it would take to
travel—if you are called out, any time of day or night—to
assist Border Force in dealing with smuggling, interventions
and that kind of thing will clearly be a major issue for
delivery of working between HMRC and Border Force.

For example, there will be no HMRC office north of
Glasgow and Edinburgh—nothing in Scotland except
Glasgow and Edinburgh. There will be no HMRC
office in the south-west other than in Bristol, which in
fact is hardly the south-west; if any of you know the
south-west, you will realise that. There will be no HMRC
office along the south coast dealing with this kind of
intervention. So HMRC is closing offices in places such
as Southampton and so on—indeed it is closing this
work on the east coast around the ports of Felixstowe
and Harwich, with the closure of the Ipswich office.

So we think that there will be a real struggle to deliver
the work that HMRC does with Border Force in that
situation. My union believes that HMRC should pause
the office closure programme until it is clear what the
Government will need HMRC to do in a post-Brexit
situation.

Q46 Kirsty Blackman: Clause 31 allows for the UK
to enter into a customs union with another territory.
Do your members feel that a customs union with the
EU would be positive or negative for jobs?

Alan Runswick: First, I need to say that my union
does not have a position in principle on whether the
country should leave or remain and specifically does
not have a position on whether we should remain in the
single market or the customs union. We are neutral on
those questions. In terms of the impact on jobs, we are
concerned about the uncertainty of the position and
what the future might hold. Are you talking specifically
about jobs in the civil service, or jobs in general across
the economy?

Kirsty Blackman: In general.

Alan Runswick: As far as the economy is concerned, I
would defer to my colleagues here on that position. The
position in the civil service is clearly going to be massively
impacted depending on whether Britain remains in the
customs union or joins a customs union, or what the
terms might be if there is no customs union. That is a
huge period of uncertainty as far as we are concerned.
The jobs and delivery impact of that from my union’s
point of view is that it is impossible to say what would
be needed.

At the moment, HMRC are actually making people
redundant. As offices close, staff are being laid over and
years of experience are being lost, at a time when our
chief executive is forecasting that we might need to
recruit 3,000 to 5,000 extra people. It is complete madness
as far as we are concerned to make experienced staff
redundant because they are not in the “right area”,
when we might need to recruit people. So there is a jobs
impact within HMRC. In terms of the wider economy, I
defer to my colleagues from the other trade unions.

Kathleen Walker Shaw: A major concern of a lot of
unions involved in manufacturing, as well as the concerns
about properly protecting and supporting industries in
terms of remedies, is that so many of our industries that
export or import components or elements of their
production are reliant on just-in-time processes. With
many products, the margins are so tight that even the
slightest delay or friction in terms of the movement of
goods will put us out of competition.

As Alan rightly pointed out, we do not know what
the Government’s objectives are in terms of future
customs relationships with the EU or beyond. In our
conversations with other unions that work on borders
or in shipping, we are trying to get a picture of where
the lock points are. In terms of policy, we are pushing to
guarantee smooth administration and as little friction
as we can in terms of the movement of the goods, to
preserve the just-in-time production processes that so
many industries rely on. That is not just about being
competitive—in the food sector for instance, it is about
getting food there in a state in which it can be sold. We
cannot give fixed numbers because we are dealing with
the unknown, but it is important not to underestimate
the multi-chain effect of things going wrong and policy
not being the right one in terms of border administration.

Some of you may have already seen that some groupings
of German and French federations have done assessments
of what various types of Brexit might cost. Some of the
figures from the German employers federations in terms
of the added costs of a not positive Brexit agreement
are eye-watering. We wish that we had a little bit more
of that investigation going on at Government level as
well. We have to know what we are facing. At the
moment we are living with the fear of what we know
through working at hands-on level with the production
structures across a number of industries.

Rosa Crawford: Can I just add a perspective from
across the union movement, because obviously the TUC
represents a majority of trade unions in the UK? Our
position is that any future deal with the EU must
protect jobs and must protect rights. We have said that
the Government were acting recklessly to take a customs
union and single market membership off the table at
this early stage in the negotiations. We know that it is
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important to protect rights and to ensure that UK
workers do not fall behind those in the EU. We should
have single market membership as an option on the
table, because that provides an assurance of rights
backed by the European Court of Justice.

Ensuring barrier-free, frictionless trade is a very important
part of our position and our statement of intent for any
post-Brexit deal. Customs union membership is one
way of achieving that, but what we see in the legislation
is only the possibility under clause 31 of joining a
customs union. The terms are not clear and we would
need to see the detail. While we are clear that there are
risks in not having a relationship that ensures tariff-free,
barrier-free, frictionless trade and great costs associated
with adding customs checks, which my colleagues have
talked about, we have not seen any detail of what the
Government are offering. We need to see that detail to
protect jobs and our members’ livelihoods going forward.

The Chair: I am going to call Emma Hardy. I ask
witnesses to make their answers a little shorter, because
several Members wish to ask questions.

Q47 Emma Hardy (Kingston upon Hull West and
Hessle) (Lab): Thank you, and welcome. If the Bill is
passed in its current form, do you think it will prevent
excessive delays when importing freight?

Ben Richards: We represent members in the transport
industry. In its current form, it is very hard to know
whether the Bill will prevent excessive delays in importing
freight, simply because we see so much of the detail
being pushed to secondary legislation. That is where we
would want to have these sorts of conversation to give
evidence and have the discussion. One of our major
concerns is that the real crux of the detail of our future
system is being left to secondary legislation, where we
and you will not have the opportunity to engage in
detailed debates about exactly those issues.

Q48 Emma Hardy: Is there anything specific that you
would want to see to prevent delays?

Ben Richards: It goes back to what Rosa was just
talking about with the need to have a frictionless aspect
to trade. That may be through a type of customs union
arrangement, but in the Bill as it stands it is simply not
clear. It is very hard to say whether this is the right or
wrong way, but we know that with the automotive
industry, in which we have tens of thousands of members,
on average each part in a car built in the UK crosses a
European border and our border anywhere from five to
six times. Even a delay of five or 10 minutes added into
the just-in-time production systems could create significant
problems for such industries.

Alan Runswick: Briefly, on processing, my union is
unable to say whether the new Customs Declarations
System will be able to cope with the vast increase in the
volume of declarations that would come under one of
the scenarios we have, because we do not know that it
will be that scenario. Similarly, some scenarios will
require a big increase in staffing, as has already been
mentioned, and those people have to be trained as well.
Nobody knows yet what the rules will be. There is a
great uncertainty about that position, and that means
we have to be very concerned about whether HMRC
could cope with the new situation to assist with frictionless
trade.

Q49 Mark Menzies (Fylde) (Con): This is specifically
for Rosa. You mentioned that you had concerns over
the lesser duty rule. I wonder whether you could give us
some specific examples of where you feel the lesser duty
rule currently is not working.

Rosa Crawford: This is something that the trade
remedies alliance, which Ben from Unite mentioned,
has been working on with manufacturers associations.
We have produced evidence on that and we could supply
it to the Committee.

I know there has been specific research on the use of
the lesser duty rule in the case of solar panels. We have
been in discussion with officials on that. There is an
argument that the lesser duty rule applied to the import
of solar panels allowed a balance with affordable solar
panels. The specific discussion was on social housing and
allowing those panels to be provided to social housing,
but there was also a measure of action taken against
unfair trade practice. Talking to colleagues working in
the glass associations and other manufacturer associations,
they saw those solar panels as being of a lower quality. I
am not speaking from a technical point of view, but
they had enough information to judge that those solar
panels were of a lower quality.

When we think about the importance of using high-
quality materials in social housing—obviously in the
shadow of the Grenfell disaster—with solar panels just
one aspect of that, that judgment always needs to be
made about the low price and the quality of the product.
Obviously, there is an implication for support for British
industry and what you do to the British industry that
could have made a higher-quality panel, and for investment
around skills and training to bring in those panels.

Q50 Mark Menzies: Do you have any other examples
of the lesser duty rule that we should be aware of?

Rosa Crawford: There will be other examples that I
can supply to the Committee. The trade remedies alliance
will be happy to provide those.

Ben Richards: On specific cases, that is why we are
working collectively with the employers organisations.
The trade unions and employers are working together
because our interests are combined here. Particularly in
relation to the lesser duty rule, it is very interesting that
very few other World Trade Organisation members use
such a rule as this. Indeed, the European Union in its
trade remedies regime is moving towards making the
use of the lesser duty rule much more conditional,
because it has seen weaknesses in having a mandatory
lesser duty rule. In the changes that are taking place at
the moment in the EU trade remedies regime, there are
some important developments in relation to the lesser
duty rule over there.

Kathleen Walker Shaw: May I add a supplementary
point on the concern for the lesser duty rule? The
problem with that particular form of remedy, because
you are creating a sort of cap on the level of remedy, is
that it is based on the assessment of injury, which is a
difficult thing to do accurately. The difficulty that we
have, as I say, particularly with industries that are
working on moderate profit margins, is that those industries
could be put out of business by the fact of the injury
being assessed at a perhaps inaccurate level.

A lot of these fledgling industries that we are looking
at, such as clean energy—solar panels is a good example—
are new forms of industry that we want to see develop
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in the UK, and the Government have on more than
one occasion identified them as being great growth
industries. However, China also likes the look of that
market, as does Vietnam. If we are not prepared to
protect British industry to grow those new industries,
then by overuse of the lesser duty rule we are cutting
them up before the roots have started to take in the
ground. It is a consideration for us more widely to look
at the lesser duty rule in terms of our economic ambitions
for UK manufacturing industry into the future, because
we are in a position of “cake and eat it” there on a lot of
young industries.

The Chair: I think the Minister would like to ask a
question at this point.

Q51 The Financial Secretary to the Treasury (Mel Stride):
Thank you very much for your contribution so far. In
the previous sitting, we had a witness representing
consumers—from Which?—and she made the point
that she would be concerned if there were no lesser duty
rule. She was concerned that consumers would be unduly
damaged by any trade remedies that we might undertake
under those circumstances. Do you recognise, as a panel,
that there are risks to consumers in solely relying on
remedial action, which takes a view on the dumping
margin, which may be very significant but is equally in
excess of those changes required to remedy the injury being
incurred by producers? Or do you think that consumers
are always going to be safe under an arrangement
without a lesser duty rule?

Kathleen Walker Shaw: My union is of a school that
believes that, in terms of remedies, we should be looking
to a much broader assessment of what is taken into
consideration, so we have welcomed the recent movement
at the European level on trade defence measures and
consideration of environmental and social issues. That
is a bit of progress. We would have liked more of that
progress. What we do not want to see is a narrowing of
trade defence instruments that cut out the scope for
that. Guaranteeing consumers good prices is one thing,
but keeping the quality of good manufacturing in the
UK is something very close to home for our members—
obviously not just of our union, but all colleagues here.
It is an issue of getting that balance.

The EU trade defence mechanisms and its anti-dumping
rules are still within the WTO rules. For us to be going
bargain basement on WTO is perhaps not the safest bet
for dealing with a post-Brexit economy. We would like
to see robust trade remedies that protect our industries
from unfair competition, rather than working on the
margins of the risk of putting good, competitive industries
in the UK out of business.

Q52 Mel Stride: I totally accept the argument that if
a lesser duty rule is not fit for purpose, it is not fit for
purpose—if it is not operating as you would want it to,
that is a problem. However, setting that to one side, if
you have a lesser duty rule that does what it is meant to
do and the injury that producers have suffered has been
remedied as a consequence of the lesser duty rule
changes, I cannot understand why those producers should
be concerned and why you would want to remove
that—and, in certain circumstances, have additional
remedial punitive tariffs or duties apply over and above
those that would meet the injury suffered by the producer.
That would be simply at the expense of the consumer,

and indeed other companies that were relying on the
use of those imports in their production processes. That
is the bit I do not quite get.

Kathleen Walker Shaw: It goes back to the point that
it is very difficult to assess that accurately.

Q53 Mel Stride: If we could assess it accurately and
make it fit for purpose in that sense, you would not
object to the lesser duty rule? Your objection is to do
with how it is framed rather than the principle? Would
that be right?

Kathleen Walker Shaw: Our great concern with the
Bill in its current form is that the provisions are not
there to guarantee that. As our colleagues have said, the
resources in terms of Government trade experts are not
there to guide us through. For the best part of more
than 15 years, we have not dealt with trade. You will
need the resources to get those injury claims accurately
assessed, and we have no confidence that the provisions
are there in the Bill to guarantee that.

Rosa Crawford: I think this links with the issue of
who is making the assessment. We have a concern about
the parallel Bill to the one we are considering here: the
Trade Bill, which sets out the provisions to create the
Trade Remedies Authority. There is nothing in that Bill
that indicates who will be on that authority. For trade
unions, it is important that we have equal representation
of trade unions and employer representatives, because
we are directly involved in those sectors and we believe
that trade remedies should be assessed using the insights
of those directly affected in those sectors. It is unfortunate
that from the Trade Bill we do not have confidence that
we will have that representation, but we hope that we
will see it developing in the legislation.

If trade unions were asked honestly to assess the
lesser duty rule—if we had that discussion and we were
genuinely taken into the process—that would be a very
different conversation. At the moment, through this Bill
we are being given a compulsory lesser duty rule without
having seen any evidence that suggests that we need it
and it is desirable. I would flip it round and say, why do
we need the lesser duty rule and how are trade unions
involved in the assessment of its effectiveness? Consumers
are also workers who are employed in some of these
industries, and they will not benefit from having unfair
trade practice disadvantage them and the quality of
their goods. That is something we must bear in mind.

Q54 Mel Stride: A final question to Rosa, which goes
back to Mr Menzies’s question. What is the specific
trade case you can cite where the application of the
lesser duty rule has failed?

Rosa Crawford: I refer to the specific case about solar
panels, and I am happy to provide more information.
The trade remedies alliance has done additional research
that we can supply to the Committee, so there is evidence
that we can supply that it has not been effective.

Q55 Nic Dakin (Scunthorpe) (Lab): On the lesser
duty rule, as a result of things such as the steel crisis, the
EU is moving to be exception-based, in line with Canada,
Australia and others. Is there a lesser duty rule anywhere
else in the world that will operate like this one?

Ben Richards: Not that I am aware of, and I think
that what happened with that steel crisis is one of the
reasons our members do not have confidence in what is
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in the Bill at the moment. Even with the reservations
that we have about the way EU trade remedies worked,
as Kathleen spoke about, the EU was trying to deal
with that situation. Unfortunately, our members felt
that it was their own Government that were holding
back the process of imposing sufficient remedies at a
European level to deal with the situation of Chinese
steel dumping.

Q56 Nic Dakin: Can I come to Kathleen? The lady
from Which? did not actually refer to the lesser duty rule
with respect to the Minister. She did refer to the economic
test. Of course, everybody recognises that there should
be an economic test, but there are a number of tests—public
interest tests, and tests by various people. I noted that
you, Kathleen, said that you were alarmed by the state
of the current proposals. What needs to change in them
to remove your alarm?

Kathleen Walker Shaw: The introduction of the economic
interest test in itself, and then a further public interest
test that the Secretary of State would then make a final
decision on, is a confusion. First of all, the economic
interest test is not defined clearly enough in our view, in
terms of what it is assessing. The public interest test is
just not defined at all. We have to assume that that
would be an issue of national security, but a concern
that we have about the economic interest test in terms of
the procedure as laid out—it is still very vague in some
of these areas—is that it would come before interim
measures. If you are an industry that is suffering from
anti-dumping, you do not want to be waiting for the
conduction of an economic interest test—we still do
not know the nuts and bolts of how that will happen—while
somebody is roasting your fingers in an anti-dumping
case. By the time you get to the interim measures, said
British company may not be there anymore. Having
that where it is in the process is very flawed. Having it at
all has a serious question mark over it, in terms of its
broadness and definition. It is something that you cannot
pin down.

Another concern that I have is the—

The Chair: Can I just ask that you keep it short? We
have three more Members to get some questions in.

Kathleen Walker Shaw: Sorry. The lack of scrutiny,
in terms of parliamentary process, over the economic
and public interest elements of it is a huge worry to us
regarding the Bill.

The Chair: I have Anneliese Dodds, Jonathan Reynolds
and Peter Dowd, and we must finish by 2.45 pm.

Q57 Anneliese Dodds (Oxford East) (Lab/Co-op):
Thank you, Mrs Main, for chairing the session. I share
concerns that there is very little in the Bill on the issue
of distorted economies. It would be helpful if you could
indicate what provisions you think might be necessary
to remedy that current deficiency.

Rosa Crawford: A step forward would be to use as a
baseline the new rules that the EU has adopted, whereby
non-market economies are not regarded as reliable in
having a price indication for the goods that they export.
Rather, an analogue country of a similar level of
development would be used to judge whether an unfair
pricing practice was used. We hope that that will allow

the EU to take stronger measures against countries—not
just China, but Vietnam and other countries that are
using undue levels of Government influence to set prices
at a low level.

In the current UK legislation, we do not see any
approach like that. Indeed, we know that the UK
Government have been holding back EU attempts to
take stronger measures against China and other non-market
economies. I think we can be forgiven for not quite
believing it when we are told that in the secondary
legislation we will have adequate measures to deal with
non-market economies. We do not have an indication
that the Government are likely to introduce secondary
legislation on that.

Ben Richards: A key new development within the
European Union is that, when they are assessing an
analogue country, where there is more than one, they
can now also take social and environmental factors into
account. That is obviously absolutely crucial, because if
a country is abusing labour rights or environmental
regulations, that is also trade distortion, and should be
taken into account in our trade remedies regime.

Kathleen Walker Shaw: There are two more points
that are vital in terms of dealing with the distortions in
the UK within the Bill framework, the first of which is
the timing of it. To expedite these procedures at a time
when they can actually help the companies while they
remain competitive and able to see off the challenge was
a problem that we had in the steel crisis, as some of you
will be aware. Even the EU timetables at that time were
dragging too long and exacerbating some of the problems
that we had across the steel industry, so the speed with
which we can move the procedures is vital. The placing
of the economic interest test in there makes me doubt
that we will be able to do that.

Again, setting the tariffs at a level at which they will
have the effect of adding the effective protection that we
need was something that we struggled with agreement
on at European level. The European Commission was
going to set the levels on certain types of steel much
higher than the UK Government. In the end, it became
a political process rather than an economic process
of what was required to protect and maintain the
competitiveness of British industries and other European
industries in that case.

Q58 Jonathan Reynolds (Stalybridge and Hyde) (Lab/
Co-op): During the steel crisis, I sat in this very room as
a member of the Business, Innovation and Skills Committee
taking quite a lot of evidence from some of you as well.
It is clear that if this bit on trade remedies is got wrong,
the consequences will be severe.

My worry on the public and economic tests is that,
even in something like the steel crisis, there were people
arguing for the benefits of very cheap steel coming into
UK for construction and so forth. If those tests are not
drafted correctly, frankly, we do not have any trade
remedies at all. If we are going to have them in the Bill,
how can we draft them to ensure that they are robust
and fair? Who should be involved in the Trade Remedies
Authority to ensure that that is the case?

Ben Richards: We need an opportunity to have that
debate, which we will not have at all with the Bill as it is
currently drafted. It will simply be written into secondary
legislation—we will not have that ability. We have four
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or five minutes left to have a discussion about how it
should be drawn up. It would take us another couple of
hours. That is what we want, as a trade union movement:
an involvement in these discussions and debates.

We have huge concerns about the way in which the
appointments are being made to the Trade Remedies
Authority. In effect, in the way that the Bill is currently
written, we are not seeing one economic interest test but
three. To give you a one-sentence answer about how it
should be is very difficult: we want to engage in that debate.
We want to have a role in that process in the future to
ensure that our members are confident that those decisions
are being taken with their interests in mind.

Kathleen Walker Shaw: On the Trade Remedies
Authority, its structure is very important. We would like
to see it set up in line with the Health and Safety
Commission, where we have three employers, three
trade unions and three other interests. I am a bit concerned
that we are limiting that to nine, because I have a strong
concern that devolved Administrations need to be involved
in that process as well.

I would also like to see the Bill developed to give a
role for parliamentary scrutiny—for the TRA to be
liaising with structures within wider parliamentary
scrutiny—on the European economic area IT, and on
the decisions of the TRA, and to remove the power of
the Secretary of State to veto a decision of the collective
scrutiny of Parliament and the TRA on remedies. In
that way, we might be some way to getting to the
bottom of a justified and effective remedy.

Q59 Peter Dowd: Everybody in the Committee shares
concerns about democratic oversight, industry protection,
consumer protection, worker protection, the whole question
of resources for HMRC, and sunset clauses or the lack
of them. Taken together, it is of concern—not just at an
individual level. In relation to your role in all this, I do
not get the sense that you have had any substantive or
significant consultation with the Government as a legitimate
group of organisations. Is that a fair assessment of the
situation?

Kathleen Walker Shaw: You are picking at a wound
there. I was the poor person that drafted our response
to the trade White Paper. I spent a lot of evenings doing
that and I was more than a little concerned when I
submitted that paper—less than eight hours later, the
Bills were published. For people who take policy and
their engagement with Government and Parliament
very seriously, it was difficult not to feel the contempt
with which that response that I spent hours sweating
over to place before Parliament was received.

Consultation over the trade and customs Bills is vital
because the Government have to get this right. There is
no margin for getting this wrong. The future of Brexit
hangs on these two bills: trade and the taxation cross-border.
That is what our success or failure post-Brexit will hang
on. I am very nervous about it, but I am more nervous
about the fact that the Government are pretending that
they are consulting us and they are not. We are very
serious people and we want to be taken seriously. We
want to help you to get the trade Bill and the cross-border
trade Bill right, but we can do that only if we are a
serious part of the process.

We have been engaging, but we have not been listened
to. It is not enough for the Government to say, “We have
consulted”, because if you miss off, “But we haven’t

listened to a word you’ve said”, the quality and the
integrity of that consultation is brought into severe
question. It will not stop us from being delighted at
being invited to come and have these conversations with
you—we are not making this up, particularly Alan, who
works for HMRC.

Alan Runswick: On delivery, my union wrote to Jon
Thompson, the chief executive of HMRC, immediately
after the referendum result to say that it was a game
changer, that he needed to pause the office closure
programme, stop making people redundant and evaluate
this new situation. We have not even mentioned, and we
will not get to, the issue of import VAT for business and
for delivery. As well as customs duties, there will be a
big increase in import VAT transactions. They will need
to be processed, and staff will need to run a compliance
regime under the new situation, to counter evasion and
avoidance.

We also feel that we have not been properly consulted.
We have been trying to engage the Department in
serious talks about delivery, how staff can be recruited
and trained and how we can retain the existing skills.
We most definitely feel that we have not had those
serious discussions about how HMRC can be made fit
for purpose in the new Brexit position.

The Chair: There are no further questions from Members,
so I thank the witnesses for their evidence this afternoon.

Examination of Witness

Joel Blackwell gave evidence.

2.43 pm

The Chair: Good afternoon. We will now hear oral
evidence from the Hansard Society until 3.15 pm.
Mr Blackwell, would you like to introduce yourself and
tell us a little about yourself ?

Joel Blackwell: It is a pleasure to be in front of the
Committee. I am a senior researcher at the Hansard
Society. We are a non-partisan, independent research
charity that seeks to promote representative democracy
in the UK and across the world. In particular, we do a
lot of work on parliamentary procedure and the legislative
process.

In 2014, I co-authored the first comprehensive study
of delegated legislation in more than 80 years, called
“The Devil in the Detail: Parliament and Delegated
Legislation”. I am here in the capacity of having a keen
interest in research in the delegated legislation processes,
particularly Parliament’s role in the scrutiny of statutory
instruments.

The Chair: Thank you.

Q60 Mr William Wragg (Hazel Grove) (Con): It is
good to see you. You were on the panel that came before
the Procedure Committee, of which I am a member,
when we were drawing up the amendments that were
accepted by the Government on the European Union
(Withdrawal) Bill about a sifting committee for secondary
legislation. It appears that secondary legislation is talked
about more than ever at the moment. Is it a problem of
the system or just an excuse for ineffectual parliamentarians?
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Joel Blackwell: That is a good question. In 2014, with
our “The Devil is in the Detail” report, we wanted to
tell the story of delegated legislation. The research that
we did, as far back as the Statute of Proclamations, but
particularly in the 20th century, showed that many reports
had been published that raised big concerns with the
way that the House of Commons in particular scrutinises
statutory instruments. In 1933, the Donoughmore
Committee reported on the inadequate procedures in
place and the inadequate scrutiny of SIs by Parliament.
We wanted to raise the point that the issues raised by
that Committee in 1933 had not been resolved.

There has been a problem in the past, particularly in
the House of Commons, with engagement with the
scrutiny of delegated legislation. Part of that could be
because it is very technical and can be, dare I say it,
quite boring at times.

Q61 Mr Wragg: Would you not think that given all
the interest expressed in it, whether it is boring is neither
here nor there? People are able to do it.

Joel Blackwell: Exactly. We think that the lack of
engagement has been primarily because of the inadequate
procedures in the House of Commons—particularly
two things. The first is the way that MPs, if they want to
debate a negative instrument, have to use the early-day
motion procedure. Secondly, we think the Delegated
Legislation Committees for debating under the affirmative
procedure are inadequate. We think that has been the
issue with engagement thus far.

Q62 Mr Wragg: Do you think it is perhaps not the
system but rather the ignorance of parliamentarians?

Joel Blackwell: It is a very complex, convoluted process.
During our research, which started in 2011 and culminated
in the report in 2014, that was a big issue for
parliamentarians and, more importantly, for individuals
and businesses that are supposed to adhere to the rules
and regulations that are being brought forward in
Parliament. Complexity is a problem, but I think it is
more to do with the processes, particularly in the House
of Commons.

Q63 Mr Wragg: Forgive me—just one more question,
Mrs Main. I was playing devil’s advocate there. You
mention that this goes back as far as a report in 1933.
So it really is not the case that somehow our Brexit
legislation and this legislation brings forward new questions
about secondary legislation.

Joel Blackwell: It is bringing forward old questions
that are yet to be addressed, despite numerous parliamentary
Committees trying to, and then putting them on the
“hard to do” pile. Knowing that the Brexit Bills are
going to have to be framework Bills—based on the fact
that the legislation for Brexit is going to need some
speed and flexibility—the Hansard Society thinks that
this is a perfect opportunity to highlight the problems
and for parliamentarians to get to grips with them,
when challenged and faced with one of the most complex
legislative tasks that Parliament has seen.

The Chair: Thank you. There are five Committee
members who wish to pose a question. I would ask that
you keep your answers as concise as possible, so that
everyone gets a chance to touch on the point that matters
to them.

Q64 Anneliese Dodds: Thank you, Mrs Main. In response
to the points already made, surely it is not just about the
preparednessof parliamentarians,butalso thepreparedness
of the Government and Ministers to answer questions
that are asked about the detail of the legislation that
they are meant in theory to be ready to defend.

The question that I wanted to ask was, do you think
there might be a role for sunset clauses in relation to
some pieces of delegated legislation?

Joel Blackwell: I warmly welcome the House of Lords
Delegated Powers and Regulatory Reform Committee
report, which took the unusual step of publishing its
report on this Bill while it was still in the Commons, as
it did with the European Union (Withdrawal) Bill.
Usually it waits until its introduction in the Lords. The
report raised the issue of sunset clauses, which are very
important in terms of the links between making changes
to EU law in the European Union (Withdrawal) Bill
and doing that through clauses 42, 45, 47 and 51. It
makes valid comments on the potential of those powers.
The powers are not required to be used in perpetuity,
and sunset clauses, such as the ones inserted for clauses 7,
8 and 9, would bring some consistency, and that makes
perfect sense. We would support the view of the Delegated
Powers Committee on that point.

Q65 Kirsty Blackman: On the different procedures
for delegated powers—the negative procedure, the made
affirmative, the draft affirmative and the super-affirmative
procedures—in this Bill specifically, do you feel the
balance is right? Or do you feel, for example, that there
are too many negative procedures, which are quite
difficult for parliamentarians to get involved with?

Joel Blackwell: The negative procedure is the default
procedure for scrutiny of delegated legislation, and in
this Bill that represents that fact; the majority are
subject to the negative procedure. Again, referring to
the Delegated Powers Committee report, we would
agree with the clauses they highlight that they think are
negative and should be affirmative, particularly the
ones that are what we call Henry VIII powers amending
primary legislation. That Committee has always said
that there needs to be a compelling reason why a
negative procedure would be adequate for Henry VIII
powers. Reading the delegated powers note, I cannot
see a compelling reason; I think they should be made
affirmative.

Q66 Emma Hardy: Welcome. Could you discuss in
more detail the proposals you have for sift and scrutiny
committees to deal with the delegated legislation?

Joel Blackwell: Of course. At the moment, the Chair
of the Procedure Committee, Charles Walker, has tabled
amendments that would introduce a sifting mechanism
for clauses 7, 8 and 9 of the European Union (Withdrawal)
Bill, which means that for those SIs laden with those
powers that are subject to the negative power, a new
European statutory instruments Committee—in the House
of Commons only at the moment—would have the
ability to recommend an upgrade if it thinks it more
appropriate that the negative should be subject to the
affirmative procedure.

At the moment that is only a recommendation; the
Government is not obliged to follow that recommendation,
and we have concerns about that. We proposed in
September our variation of a sifting committee, which
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would combine the sifting mechanism with Committee
scrutiny. That is in keeping with what we call the
strengthened scrutiny procedure, but many others call
the super-affirmative procedure: if you see a power in a
Bill that you think is extremely wide—particularly if it
involves numerous policy areas and Government
Departments—you would say, “The affirmative is probably
not rigorous enough; we would like a more rigorous
procedure than the affirmative.”

You would create what we call a strengthened scrutiny
procedure, which is in essence Committee scrutiny work.
It is not just sifting; sifting is one element of that
super-affirmative, but it potentially involves the ability
to table conditional amendments as a Committee, and
the Government being obliged to listen to those
recommendations. That was the Committee we wanted
to see—a Committee with teeth. At the moment, we do
not think the amendments tabled by the Chair of the
Procedure Committee go very far, and we would like to
see more amendments tabled to the Bill, particularly in
the Lords, that would give that Committee more bite,
in keeping with strengthened scrutiny procedures.

Q67 Nic Dakin: What is your view on the Henry VIII
powers in this Bill and their impact on this area of
legislation?

Joel Blackwell: It is a good question. Referring back
to Ms Blackman’s question, I think all Henry VIII
powers should be subject to the affirmative procedure
unless the Government give a compelling reason, and
we do not think that that has happened in the Delegated
Powers Committee note. The six Henry VIII powers
contained in this Bill are not as wide as clauses 7, 8 and
9 of the European Union (Withdrawal) Bill or the
clauses we have seen in the Legislative and Regulatory
Reform Act 2006 and the Public Bodies Act 2011. They
are constrained merely by the fact that this Bill is
focusing particularly on taxation, border trade, customs
arrangements and what-have-you. So I think, in keeping
with the views of the Delegated Powers Committee, that
the affirmative procedure would be sufficient in this
context.

However, Parliamentarians, particularly in the House
of Commons, have made it clear over the last few
months that there are issues with the scrutiny of delegated
legislation—more so than they have since we have been
doing our research. In particular, there seems to be a
view that they would like to have more meaningful and
effective oversight over Brexit SIs. The sifting committee
was intended to be part of that, but at the moment the
sifting committee will only look at clauses 7,8 and 9 of
the European Union (Withdrawal) Bill and will not
touch the other Brexit-related Bills. If it is still the view
of the House of Commons that they would like to look
at all Brexit-related SIs then you could, for example,
insert into Standing Orders that the new European
statutory instruments Committee looks at clauses 42,
45, 47 and 51 of this Bill if it so wishes.

Q68 Mel Stride: Thank you for your evidence. The
negative SIs, on balance, given that they do not necessarily
get “called in”, for want of a better expression, are on
average scrutinised less than affirmative SIs, but is there
anything that would in any circumstances stop an
Opposition party calling one in? Is there any reason
why they would be out of the reach of scrutiny, should
the Opposition decide that more scrutiny was appropriate?

Joel Blackwell: A Member of either House who
wants to pray against or seek to annul a negative
instrument has to do so within a 40-day period. That is
one of the restrictions: you have to do it within 40 days,
otherwise you have the situation that arose with the
personal independence payment regulations and the
student fees regulations. The Opposition wanted to
debate those regulations but the 40-day period had
ended, so they used Opposition day debates in another
Session. They had to hold the debates on “revoke”
motions, and there was the issue of whether those
would be statutorily binding if the Government were
defeated. It turned out that the Government did not
vote at that point. So there is that limit.

We think the negative procedure is fundamentally
flawed, because in order to debate a negative SI, an MP
has to use an early-day motion, for which no fixed time
is allocated. That means that whether a negative instrument
is debated is purely in the hands of the Government. We
would like to see that changed. In “Taking Back Control”,
we proposed that a new sift and scrutiny committee
should be created, and that that power should be given
to that committee. You would have to tweak Standing
Orders to ensure that the debate was heard, but that is
our view.

Q69 Mel Stride: Given where we are with secondary
legislation and Brexit, which means there is rather a lot
of it, can I clarify that your position is not that we
should not have negative-procedure SIs, but just that
some of them should perhaps be affirmative?

Joel Blackwell: Yes, absolutely. The negative procedure
plays an important role. There is legislation that is
extremely technical and almost administrative in nature,
for which the negative procedure is appropriate. In our
view, the scrutiny procedures in the Commons—not in
the Lords—are inadequate. Our position is not that the
negative procedure should not exist, but that something
needs to be done to improve MPs’ ability to debate
those SIs.

Q70 Peter Dowd: This is one of the biggest political
and constitutional shifts that most people in this room
can remember. The House of Lords Delegated Powers
and Regulatory Reform Committee, to which you referred,
said it is a massive transfer of powers from the House of
Commons to the Crown. There is also the general issue
of all the delegated powers that go with the withdrawal
Bill, this Bill and the Trade Bill. In those circumstances,
do you agree that this is more like a new constitutional
precedent for a land grab by the Government from
Parliament, and it has nothing whatsoever to do with
the aptitude or the adroitness of Members of Parliament?
It is about a constitutional and parliamentary stitch-up.

Joel Blackwell: I do not think I would agree in those
terms. There are serious constitutional issues raised by
the withdrawal Bill and the related Brexit Bills. This is
not the first time that the Government have used Henry VIII
powers. This is not the first time, nor will it be the last
time, that we see framework legislation, or skeleton
legislation. In all honesty, the use of delegated legislation
is unavoidable in legislating for Brexit. Framework legislation
is probably unavoidable for Bills that deal with issues
such as welfare and indirect tax law, particularly if they
are subject to change and involve highly complex and
technical detail. The key is parliamentary oversight of
that.
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There are numerous ways that you can constrain
powers in Bills. We have seen some attempts to do that
in the House of Commons, and no doubt we will see
that happen in the House of Lords with the European
Union (Withdrawal) Bill. Fundamentally, though, although
you can try to tightly define powers or to insert a list of
actions that you are not able to use SIs for, you are
ultimately going to have to confront the inadequate
procedures for scrutinising negative and affirmative
instruments in the House of Commons; otherwise, it
will not matter. If you really want to take back control
and have meaningful and effective oversight of delegated
legislation, you have to focus on improving the negative
and affirmative procedures in the House of Commons.

Q71 Peter Dowd: Given what you have just told us,
do you acknowledge at the very least that the concerns
in the House of Lords and all the delegation around the
Trade Bill, the withdrawal Bill, this Bill and other Bills
to come, show a significant constitutional shift in the
balance of power between the Executive and the legislature
for whatever reason? I am not making a judgment. Do
you think that is a fair assessment?

Joel Blackwell: I am not sure it is a significant shift;
the problem has always been that the balance between
Parliament and the Executive in the control of delegated
legislation has always been on the side of the Executive.
We have always argued, and have argued in this report,
that you need to redress that balance, and part of that
would be to improve the scrutiny procedures that I have
mentioned. I would not say that there has been a
fundamental shift from this Bill onwards. There has
always been an issue regarding the balance of power in
the use and scrutiny of delegated legislation.

Q72 Peter Dowd: Just so I am clear—

The Chair: Very quickly, because two people want to
come in.

Peter Dowd: Are you saying, therefore, that this is
neither a quantitative nor a qualitative shift of power
from Parliament to—

The Chair: I think that question has been posed in
three different ways, so unless Mr Blackwell has anything
else to say, I am not sure he can add to it.

Joel Blackwell: No.

Q73 The Parliamentary Under-Secretary of State for
International Trade (Graham Stuart): I was going to
follow on in pretty much the same area. Despite that
desperate effort to lead you, you were quite clear that
there was no fundamental shift, that we need frame-
work legislation, that this is an appropriate vehicle
for such framework legislation and that, despite the
shortcomings as you see it in the scrutiny of delegated
legislation within this House, there is nothing untoward
about the way that the Bill is set up or uses secondary
legislation.

Joel Blackwell: It is important that Members take
note of the delegated powers Committee’s concerns on
particular issues that it has highlighted. I do think that
there is an issue with the use of the made affirmative
procedure for cases that do not seem to me to be urgent;
that procedure is used for reasons of urgency and
should be confined to that. I have never been entirely

clear or comfortable with the use of the first instance
affirmative procedure. If it has been viewed that a
provision should be subject to the affirmative procedure
for the first time, it should be subject to the affirmative
procedure all the time. The two Henry VIII powers are
subject to the negative procedure as well. So there are
issues with the Bill.

In terms of saying that the Bill is fine, yes, you have to
use framework legislation for issues like this. What
concerns the Hansard Society is when framework Bills
are laid before Parliament and contain no detail whatsoever
on the powers that they wish to confer on Ministers.
The lack of an opportunity for the Government to
provide draft regulations alongside scrutiny of this Bill,
for example, will be a matter of concern, and is something
we raised about the Welfare Reform Act 2012. So there
are issues with framework Bills.

If there is a huge lack of detail on what the Government
intend to do with delegated powers, what usually happens
is that you get situations that we would like to avoid
where you have clause 7s of the European Union
(Withdrawal) Bill that are so wide that there are issues
regarding the balance of power between Parliament
and the Executive.

Q74 Jonathan Reynolds: Are there any specific areas
of the Bill that currently put significant powers in the
hands of the Secretary of State but that make you think
we should consider the arguments for an enhanced
degree of parliamentary oversight?

Joel Blackwell: That is a question I have been posing
to myself for the last few days. Honestly, no. We have to
be careful, knowing that the procedures for the scrutiny
of delegated legislation in the Commons are inadequate,
that we do not just fall back on using a strengthened,
enhanced or super-affirmative procedure for everything
when the affirmative procedure would be appropriate.
We need to play the ball rather than the man, to use a
football analogy. You have to look at the powers that
are brought in front of you and decide there and then
whether the scrutiny period is appropriate.

The problem with this Bill, and with other supply
Bills, is that the vehicle to highlight inappropriateness in
the degree of scrutiny and the appropriateness of delegated
powers is the House of Lords Delegated Powers and
Regulatory Reform Committee, and there is no counterpart
in the House of Commons. The Bill just highlights the
lack of that counterpart. But no, looking at the powers,
I do not think that the strengthened scrutiny procedure
would be useful in this case.

Q75 Mr Wragg: What are the constitutional similarities
between this Bill and the European Union (Withdrawal)
Bill?

Joel Blackwell: Having said that I do not think the
strengthened scrutiny procedure would be appropriate
for any of the powers, they are wide powers. If we look
at clause 51 in particular, the wording is very similar to
that used for clause 7, so I think there are similarities.
What has been highlighted is that people would like,
potentially, to use a Committee to look at all Brexit
statutory instruments and at the moment that will not
happen. You could insert a change into the Standing
Orders that would allow you to do that, which is something
to consider.
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Q76 Mr Wragg: But do you recognise the fundamental
difference between this Bill and the European Union
(Withdrawal) Bill, on which the Government accepted
five of the amendments that concerned enhanced scrutiny?
Do you recognise that distinction?

Joel Blackwell: Yes.

Q77 Kirsty Blackman: With all the issues that have
been raised, especially about the negative procedure
and the ways in which the House of Commons can
scrutinise this, given it is not going to the Lords particularly,
do you think this is a good way to do things or would
there be a better way?

Joel Blackwell: I think that the Hansard Society
would like to see an equivalent Delegated Powers and
Regulatory Reform Committee, first off, in the lower
House—or some MP in the composition of a Joint
Committee or what have you. That would be a good
opportunity.

I think that delegated powers notes are extremely
useful documents. This one is 174 pages long. There are
well over 150 delegated powers in the Bill. Some of the
justifications I am struggling with, particularly as regards
the use of urgency and non-urgency. I think time is an
issue here, particularly if you do not have the backstop
of further scrutiny by a Chamber—the second House—that
is usually very good at looking at delegated legislation
and has taking the lead on it in the past.

When we were doing a similar Bill, which became the
Welfare Reform Act 2012, a call by many MPs on the
Public Bill Committee at the time was that it would be
really useful if they had draft regulations alongside the
scrutiny of the Bill. You could do things like that to
improve scrutiny of delegated powers but, fundamentally,
the lack of representation, the fact that you would have
to wait for the Bill to get to the House of Lords for a
report to be published, is an issue.

Perhaps one way around that is that the House of
Lords Delegated Powers Committee does what it has
done for this Bill and the European Union (Withdrawal)
Bill, and publishes, as usual practice, the Bill as soon as
it enters the House of Commons.

Q78 Anneliese Dodds: I have two quick questions.
One is to ask you to comment on the use of not just
secondary but tertiary legislation in this Bill on public
notice law. That would be helpful for us. Secondly, in
our previous discussion we talked a lot about the new
Trade Remedies Authority, and some of the witnesses
suggested that the Secretary of State will be able to
overrule its suggestions, without, it appears, any
parliamentary process underlying that. I wonder whether
the Hansard Society has any comments on that.

Joel Blackwell: On the first point, with regards to
sub-delegation or tertiary legislation and this use of
public notice, the fact that they will not be subject to
any parliamentary scrutiny is concerning. We basically
reiterate the points made in the Delegated Powers and
Regulatory Reform Committee: that if public notices
can do the same as regulations they should be subject to
parliamentary scrutiny, just as regulations would be.
Sub-delegation is an issue for us because there is a lack
of parliamentary scrutiny. In some cases it might not be
appropriate, but it should still be considered as usual
practice, and at the moment it appears not to be.

With regard to the Trade Remedies Authority, the
Hansard Society has not really considered that yet. My
colleague Brigid has probably, as I speak, just finished
on the Trade Bill, so I am happy to write to the
Committee about our points on that.

Q79 Peter Dowd: On the point about tertiary, are you
saying that you have fundamental issues with tertiary
legislation?

Joel Blackwell: The fact that it is usually not subject
to any parliamentary scrutiny is of concern to us.

Q80 Mel Stride: On that specific point: if, for example,
HMRC was to produce a small amount of guidance on
a small part of the customs process, why would it make
sense to make that subject to potentially being a regulation,
rather than having it as a public notice? Why would you
want to clog Parliament up with all these additional
items, which may be very insignificant in some senses—in
a grander sense?

Joel Blackwell: It is a good point. Specifically on this
Bill, it is the fact that it says it can do what regulations
could do and that would be an issue. In terms of
guidance codes of practice, they are laid before Parliament
and that is not the case for this Bill. You would not
necessarily have to clog up the system with things that
are extremely administrative in nature, but there is the
fact that Parliament is delegating a legislative power to
the Government and if you can do what is done in
regulations, it would make sense that they should be
subject to the same level of parliamentary scrutiny as
those regulations.

The Chair: Kirsty Blackman, this will probably have
to be the last question, depending on how lengthy the
answer is.

Q81 Kirsty Blackman: Is there a difference in how
strong something is in law, depending on whether it is in
primary or secondary legislation? Is it easier for lawyers,
for example, to use primary legislation, rather than
secondary legislation that was made further down the
line, in making their cases?

Joel Blackwell: I am afraid I am not a lawyer, so I am
not particularly comfortable answering that question,
but there is an issue with regards to the hierarchy of
primary and delegated legislation. As much certainty as
possible is a big thing for lawyers.

The Chair: Are there any further questions from the
Committee? No. Thank you for your time and services
this afternoon, Mr Blackwell.

Examination of Witnesses

Tim Reardon, Robert Windsor and Richard Ballantyne
gave evidence.

3.12 pm

The Chair: For the record, could you gentlemen please
briefly introduce yourselves to the Committee?

Robert Windsor: I am the director of the British
International Freight Association and my primary
responsibility is to do with policy and compliance.
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Tim Reardon: Good afternoon. I am from the UK
Chamber of Shipping, which is the trade association for
shipping companies based in the UK, carrying goods
and passengers into and out of the country. My role
there is as policy director looking after, among other
things, the industry’s relations with Customs and Excise.

Richard Ballantyne: Good afternoon. I am the chief
executive of the British Ports Association. My role and
association covers all areas of ports policy. I have to
apologise: I am not a technical or customs expert, but I
am here in the spirit of co-operation and to help you
where I can.

The Chair: Thank you very much. Who would like to
start on the Committee? Mr Mike Hill.

Q82 Mike Hill (Hartlepool) (Lab): Brexit with no
deal is likely to massively increase the number of customs
declarations required for transporting goods through
ports. What impact do you think that will have on your
members?

Tim Reardon: Our members are carriers of goods.
The obligation to submit a customs declaration falls on
the importer—it does not necessarily fall on the carrier,
although the carrier can do it as part of the service that
he offers to his customer. Our concern is that unless the
process for submitting and processing those declarations
does not interrupt the physical movement of the goods,
then the movement of the goods off our ships, through
the terminal and into the domestic market will be
interrupted. Similarly, leaving the country we would
want to be able to ensure that those vehicles, particularly
in a ferry context, are able to drive straight through the
docking gate, through the terminal and on to the ships
in the same seamless way as they do now.

Richard Ballantyne: Following Tim’s points, it is probably
fair to say that the majority of UK port authorities are
relatively calm about Brexit, but we have the operational
interest. Tim alluded to the ro-ro ferry terminals, such
as Dover, Holyhead, Portsmouth and many others,
which provide and facilitate around 10,000 lorry movements
a day between the UK and the EU. It is a substantial
part of trade. The operational impact—how those customs
processes will be facilitated at the border—is a big concern
for a large portion of my membership.

The Chair: The witnesses are free to answer if you
would like to add something, but do not feel obliged to.

Robert Windsor: My members are heavily involved in
the provision of customs entries. I am sure that you
have seen the figures of what the new numbers could
be—they are substantial. It would depend largely on the
type of customs entry—whether it was a simplified or
non-simplified entry that had to be submitted at the
frontier—and on how that will impact on trade.

Back in 1992, we had 125 members in the Dover area
alone doing customs entries. We now have 24 members
and they take care of all aspects of it. My members are
quite categorically saying that we cannot go back to
1992: that would gum up the thing completely, and the
impact on my members would be more staff, facilities,
time taken for training, and how all that will work.
There is the big impact of the re-imposition of VAT on
goods coming in to the country, because if you have a
duty deferment with customs, you have to fund it.

The point is that you fund two months’ deferment,
not one. Those elements are definitely concerning my
members.

Q83 Kirstene Hair (Angus) (Con): As a follow-on
from that point, how feasible would it be to ensure that
smaller ports, such as Montrose port in my constituency,
have dedicated customs officers? Would there a detrimental
impact for these smaller ports, whether in Scotland or
in any other part of the United Kingdom, if customs
support was not provided on site?

Richard Ballantyne: It is a concern. You can imagine
that a lot of the Government’s attention is on the Dover
corridor, and probably rightly so—that is where the main
challenge is.

Going back to my opening statements, if we remove
ro-ro for one minute, for a lot of bulk shipments—Robert
may correct me if I am wrong—where there is one
commodity on a shipment, there is a bit more time, and
the environment is one where shipping agents are usually
helping out, submitting information that then is facilitated
to HMRC. We hope that either those agents or inventory
linking as part of the Union customs code, which is
coming forward, would mean that smaller ports such as
Montrose are not disadvantaged.

There are concerns that there could be certain delays
at the border—we would not want to see that, but
perhaps the sensitivity at a bulk handling port or a port
with break bulk is less than at a ro-ro terminal, where
lorries basically want to get out as soon as possible. If
they are stuck in a terminal, backlogs and queues start
and the operational challenges associated with that.

Q84 Anneliese Dodds: My first question relates to the
point just made by Kirstene Hair, about the staffing at
different ports and the availability of HMRC staff.
We have seen quite significant ongoing changes and
consolidation of staff into regional and specialist centres.
We have heard that the Border Force relies on those
HMRC staff on certain occasions. I wonder whether
any of your members are raising problems with you that
might be arising due to that change in the availability of
HMRC staff.

Robert Windsor: My members are very concerned
about that. The Dover straits corridor is causing particular
concern because it is a 24/7 activity—those lorries are
coming in all the time. There have been issues with staffing
at those areas. You have to differentiate between Border
Force activity, which tends to be frontier, and the work
done at the national clearance hub based in Salford.
They provide 24/7 cover but, in air and sea, you could
basically say that from about 6 o’clock or 7 o’clock in
the evening there is a noticeable decline in the workload.
If you put ro-ro coming in through Dover with a
customs declaration, there will be less of a decline in the
work being undertaken there.

It is not just Border Force that we have to consider. A
lot of food stuffs potentially could do with some sort of
inspection. Even if there is a risk-based system, a certain
proportion of that may still require inspection. Multiple
Government agencies at a national level and a local
level will face this impact. It will have an impact on my
members because you will require more people to work
in what is regarded as an out-of-hours situation. That will
have a considerable impact on costs.
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Q85 Kirsty Blackman: Anneliese has stolen my thunder
slightly. Clause 31 opens up the possibility of the UK
going into a customs union with other territories—let’s
say it hypothetically goes into a customs union with the
EU. Would that be a better outcome and increase the
likelihood of frictionless transport?

Tim Reardon: From our perspective, it would depend
on what the nature of the customs union was—whether
it provided for goods to move freely between the UK
and the EU without any form of declaration, or whether
it related only to customs fiscal controls. For example, if
the agreement did not also cover animal and plant
health standards, you would end up with a significant
chunk of the traffic still being controlled. Only stuff
that did not contain foods or anything like that would
be within the scope of that customs union agreement.

Clearly, if the effect of any agreed union was to
replicate the existing arrangements, we would expect no
disruption to the movement of goods, but to achieve
that it would need to be a very broadly drawn union
agreement that extended beyond purely customs fiscal
issues.

Richard Ballantyne: I run an association. We are not
a political organisation, so we took no side in the
referendum. Statements such as, “We think the UK
should or should not be in the customs union” are
difficult for me to make. What I would say, which is a bit
of a cop-out, is that we are looking for a deal that might
be able to secure as many of the current benefits that we
have through customs union membership as possible.
That is a basic, raw point for us. It is all about trade
facilitation, so any kind of arrangement that continues
the frictionless transport of goods between the EU and
the UK is essential. That is felt most at the roll-on,
roll-off ferry terminals that we have mentioned.

Robert Windsor: BIFA’s position is always that we
should maintain something as close to the present
arrangements as possible. That would be a customs
union that is as close as we can possibly get.

That is important for two reasons. People tend to
focus on import work, but we venture that exports are
actually more important. If we can have an agreement
that the EU27, as they will be, find acceptable, we feel
that that is important. That gets particularly important
when you put a truck into France. If you have an
accepted agreement, it can pass through other member
states. That is one of the things we are concerned about.
If you have a shipment going from here to Poland, for
instance, it may have to transit two or three member
states. We think it is very important to have something
that would permit that. My colleagues are absolutely
right that it is not just the fiscal stuff; it is all the
agreements that are not in it about access to the market,
truck regulations and all those sorts of things.

Q86 Kirsty Blackman: You have all mentioned Dover,
but nobody has so far mentioned the ports in Wales, for
example, where there is an awful lot of movement
between Wales and Ireland. Is that also a concern?

Tim Reardon: It is very much a concern. Dover has by
far the biggest number of vehicle units entering and
leaving the UK. It is the biggest gateway to the UK—
2.6 million trucks passed across that terminal last year.
That compares with, for example, 750,000 between
Dublin and Holyhead and Liverpool collectively, or
750,000 across the north channel between Northern

Ireland and Great Britain. There are big flows out of
the Humber and the Thames, but we tend to use Dover
as a shorthand because it is where the problem is. It is
the UK’s biggest gateway for roll-on, roll-off freight.

Q87 Chris Davies (Brecon and Radnorshire) (Con):
As it happens, the Welsh Affairs Committee is visiting
both Dublin and Holyhead in two weeks’ time, so I shall
look forward to chatting to your members about those
concerns. For those of us who are slightly uninitiated
with the ports’ authorities and the way that the ports
work, would one of you give a very brief overview of
the differences between accepting a ship coming into
this country from the EU and one coming from outside
the EU at present, and how long it would take, differentially,
time-wise, for a ship from outside the EU and one from
inside the EU to dock and go through the procedures?

Tim Reardon: Certainly. There is not a straightforward
comparison because, by and large, the types of ships
that come from our near neighbours are different from
those that come from further afield, but in principle a
vessel arriving from one of our European neighbours
needs nobody’s permission to come here because its
movement is free. The port to which it goes does not
need to have approval from anybody to handle it,
because it falls within the scope of free movement
within the European Union. In theory, the ship could
pole up anywhere around the coast and do what it
wanted to do. In practice, of course, it goes to a place
that has facilities to handle it. Just as the ship is free to
come and go as it pleases, so the goods and vehicles on
board are not subject to control and can drive straight
off the ships ramp, through the terminal and out through
the dock gate, unless one of the control agencies has
intelligence that leads it to want to make an exceptional
intervention in that movement.

By contrast, a vessel coming into the UK from outside
the European Union can arrive only at a port that has
been approved by Her Majesty’s Revenue and Customs
to receive traffic from outside the European Union. It is
required to tell Revenue and Customs that it is unloading
cargo on to the quay, and to tell it what that cargo is.
That cargo is then not permitted to leave the confines of
the port until Revenue and Customs has given permission
for it to go. You have a contrast between essentially a
completely free arrangement, as you would have for any
domestic traffic—a ferry between Hampshire and the
Isle of Wight, for example. Traffic goes, the ship goes,
and there is no intervention on it anywhere unless the
police have a reason to stop it. Compare that with an
international arrival from outside the European Union
where every single stage requires somebody’s permission.

Q88 Chris Davies: Subject to HM Revenue and Customs
being efficient, it should not take that much extra time
to get a ship unloaded?

Tim Reardon: The process of unloading—

Q89 Chris Davies: Going through the system basically,
not just unloading.

Tim Reardon: Our real concern—I will take Holyhead
as an example—is that the ability to discharge the ship
depends on a flow of traffic through the terminal.
There typically is not space in any ferry terminal to
discharge a complete ship, park its traffic there and
reload it. The terminal’s ability to handle the traffic is
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predicated on the traffic flowing continually through it.
As soon as that flow is interrupted, you end up with the
backlog that Richard mentioned a moment ago, and
the whole process is slowed.

Q90 Chris Davies: If and when we set up free trade
agreements with the rest of the world, will the ships
come in and receive the same treatment as if one was
coming from Europe at the moment?

Tim Reardon: It would depend on what the agreement
said, but on the experience of ones that exist elsewhere,
that is extremely unlikely. The effect of a free trade
agreement tends to be to reduce, perhaps to zero, the
customs duty that an importer has to pay. It tends not
to make a material difference to the administrative
process of getting that unit across the quay.

Richard Ballantyne: My members would be relatively
calm about free trade agreements, actually. I thought
when we had the vote, and in the time after, that a lot of
ports would be getting concerned about potential tariffs
on a lot of commodities. There are one or two high-profile
exceptions where there are relatively high tariffs, such as
the automobile trade—new cars and trade cars—but a
lot of the trade and the ports are reporting that tariffs
are relatively low. As, operationally, they are collected
away from the border—they are not a condition of entry
—they are not seen as a direct issue for port authorities.
Obviously, if they have an impact on trade, ports will be
interested.

Just to bring up a very general point, you may find it
useful to know that roughly 500 million tonnes of
freight is handled at UK ports. That is 95% of UK
international trade. About 20% of that is roll-on, roll-off
ferry traffic, which by definition and by its nature is
overwhelmingly—99.5%, I think—with other EU ports.
Then you have the container sector, which accounts for
about 10% or 11% of tonnage and is probably about
70% from third-country sources—countries outside the
EU. The other big area is bulk commodities—liquid
bulks and dry bulks—which, from memory, account for
about 40%.

Q91 Nic Dakin: When the Home Office had its e-border
thing, it appeared to fail through lack of engagement
with key partners. How much engagement have you had
with HMRC on the new CDS system? Are you confident
that it is getting to the right place?

Robert Windsor: I will take the lead on that, because
the freight borders are heavily engaged in this. CDS has
been an ongoing project for about three and a half
years. Customs did quite a lot of research with industry
on what its requirements were. They have been doing a
development stage, which, I have to be honest, is highly
technical and way beyond anything that I can understand,
although software suppliers and the community service
providers have been part of the technical workshops on
it. They are now starting to talk directly to us and, as a
trade association, we are receiving quarterly updates on
the project. I really do not want to comment on whether
we think it is going to succeed or be delivered on time,
because at the moment it is still under development.
Part of the problem that they have, which is not of the
team’s making, is that some of the data elements are
still to be defined within the Union customs code, such
as the format of a unique consignment reference. That
matter still needs to be resolved.

Richard Ballantyne: This is a technical area, and
Robert and his colleagues will be concentrating on that,
but all three of us sit on the Joint Customs Consultative
Committee, which is HMRC’s main stakeholder committee,
and there are opportunities to get briefings on CDS. I
feel personally that if we want the information, it is
there.

Tim Reardon: What I would say on CDS is that it is
an importers and exporters system. As carriers, we have
very little interface with it, but our engagement with
Revenue and Customs has been constant and continual
since the referendum result, when it became apparent
that there was a significant new element of uncertainty
about whether the 40% of the UK’s international trade
that arrives and leaves in trucks on ferries was going to
be able to continue doing as it did.

Richard Ballantyne: Yes, at a very general level, ports
touch many Government Departments in terms of policy
regulation, and of all the Departments, HMRC has
been the most forthcoming since the referendum. The
amount of engagement has been quite unprecedented.
That is not necessarily to speak negatively about the other
Departments, but HMRC has really taken the lead.

Q92 Peter Dowd: I want to talk about the Joint
Customs Consultative Committee. I understand that
you are all members. How often has it been convened in
the past year, for example? Are there any plans to
increase the regularity of its meetings in the run-up to
Brexit? What sorts of things have you been discussing at
those meetings—maybe the last two or three, for example?

Robert Windsor: The Joint Customs Consultative
Committee meets three times a year, and it covers areas
of strategy that are impacting on importers, exporters,
freight forwarders, shipping lines, whatever. Since Brexit,
the JCCC has established sub-committees specifically
dealing with Brexit as an issue and that group, if I
remember correctly, meets about four times a year.

The Chair: Before we go too far down a route that is
not to do with this Bill, I hope that you can get your
remarks back on track. I know you are answering
Mr Dowd’s question, but the discussion seems to be
somewhat off the message.

Richard Ballantyne: This Bill, this legislation, will be
considered by that group.

Q93 Peter Dowd: I am trying to get to the heart of
this. It is absolutely important to the Bill, to be frank,
Mrs Main, because it is about the consultation on the
Bill via that particular body. That goes directly to the
heart of the ability to tease out those discussions that
are taking place and how they have informed the Bill. I
am trying to tease out from our witnesses the extent to
which they can engage with the Bill and help to form it.
I will come on to a question or two to tease that out a
bit further.

Robert Windsor: There was consultation about the
White Paper but there has been no consultation about
the actual Bill as it has come out.

Tim Reardon: The clauses of the Bill were not exposed
to consultation at all before the Bill was published, as
far as I am aware, and certainly not through the forum
of the JCCC.
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Richard Ballantyne: No—we are all on circulation
lists so we get the information directly but, as you both
say, it has not been formally considered, although part
of that is because this has been quite a quick process.
When we had the proposals to update CEMA—the
Customs and Excise Management Act 1979—which I
think was four or five years ago, there was time and
consideration at the JCCC, so perhaps we had a better
experience last time .

Q94 Peter Dowd: May I follow through? Mr Reardon,
you say in your views on the Bill—there is a bit of a
preamble, but it is important to get this in:

“The Government’s White Paper…outlined an intention to
apply a requirement for the goods in such vehicles to be declared
prior to shipment so that, on arrival in the port, they can pass
straight through in all but exceptional circumstances”.

You go on:

“Schedule 7, paragraph 28, appears to create powers for such
an arrangement but is expressed in notably vague terms: their
practicability will depend absolutely on detail that is absent.”

How significant is that at this stage, given that we are
15 months away from Brexit? When do you think that
you will actually need the detail, especially in light of
the fact that you have not been consulted on the Bill in
the first place?

Tim Reardon: We would have liked it about four years
ago, to be honest. The Bill—that particular paragraph
in the schedule—provides for the concept that nothing
may be shipped unless the vehicle operator has checked
that a declaration has been put in. As a concept, that is
unobjectionable, and it has the potential to work, but
the devil is entirely in the detail.

Who will the vehicle operator be deemed to be, for
example? The Bill widens the definition of a vehicle
beyond what anyone in this room I would imagine
understands a vehicle to be, so it is no longer simply a
thing on wheels but a ship maybe, a train or an aircraft—all
of those fall within the scope of “vehicle”. The vehicle
operator is any one of those parties in the chain. What
is the process by which that business will be required to
establish that something has happened? All of those
things are critical details to work out whether the thing
can work or not.

The issue for us is that it is impossible to tell purely
from the powers in the Bill that we will end up with a
system that works. We might, and I have absolutely no
doubt that everyone’s intention is to create a system that
works, but it is impossible to say on the basis of something
that is as vaguely drawn as the Bill that it will work. If
this is the sole stage of the process where any scrutiny is
applied, then clearly one has to take a great deal on
trust and faith.

Q95 Peter Dowd: You said, partly jokily, that you
would have liked it four years ago, but in practical terms
when do you think it will be? I must ask the question
again. Given that there are 15 months to go before the
button is pressed so to speak, when would you reasonably
expect to be consulted on the detail, basically? At what
point do you think it would be reasonable for you to be
consulted within the next 15 months in practicable terms?

Tim Reardon: To be honest, the answer depends on
how different where we end up is from where we are
now, because what takes time is changing of business
processes, construction and reprogramming of IT systems

and—worst-case scenario—civil works in terminal
infrastructure development. All those things have lead
times. How long the lead time needs to be depends
entirely on what it is you are trying to do and how much
you are trying to change from the current practical
reality. Until we can define how different the end state
is from where we are now, then—to be honest—it is
impossible to put a timeframe on how long it will take
to get there.

Richard Ballantyne: To follow on from that, all three
of us were at a meeting this morning on border processes
and so on, and one of the things we were talking about
is the fact that the operators—the port operators, the
carriers, the customs providers and other specialists—will
not want to make any investments until they know
exactly what the detail of the deal is and when that is
firmed up.

The Chair: I call Kirsty Blackman. I am aware the
Minister responding to the debate in the Chamber is on
his feet, so we may well be interrupted for a vote; it will
be up to the Committee to decide whether it wishes to
resume with this panel after the vote.

Q96 Kirsty Blackman: Are there ports that have
space for lorries to be stacked up, if you like, after they
come off the boats, or is that a utopian land that we do
not yet see?

Richard Ballantyne: Not easily, but some will have
slightly more space than others, and they may have
facilities down the road that could be turned into use.
We hope it does not come to that. We are working with
Government to push forward some kind of arrangement
that is not conditional on checks that cause such delays.
That is not good for freight, or for prices of goods and
products, and things that manufacturers use, and things
that end up in shops.

Q97 Kirsty Blackman: We heard earlier that some
suppliers are leaving their supply chains, for example, in
order not to have to go through a border process,
particularly for things that come in and then go out
again from the UK. Are you seeing that from people
and organisations that you are in touch with, or is that
just an “out there” thing that is not really happening
very much?

Tim Reardon: We hear a lot of talk about it, but I
think on every route that has published its traffic stats
for last year the freight volumes have risen from what
they were in 2016. First, of course, that is a national
success story; it is an indication of economic health. It
is great for all the businesses that we all represent, which
handle that traffic, but of course it means that the
system overall is increasingly full. There is not a great
deal of spare capacity cumulatively across the UK.

The issue is more than just space on the terminal. The
road network serves two or three main gateway points
into and out of the UK. There needs to be a really
good-quality landside connection from the terminal, to
enable it to flourish; it needs more than just space on
the berth. It would be very, very difficult to flick a switch
and say, “Actually, the traffic will go somewhere else”.

Richard Ballantyne: Towards the end of last year,
there was a new direct service from Zeebrugge to Dublin
for roll-on roll-off traffic, and there was a lot of noise
about, “Look! That’s a consequence of Brexit”, but
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when you actually looked into that investment, it was
probably made before the referendum. There may be
people looking at further direct calls from the Republic
of Ireland to continental Europe, but as of yet we have
not seen them.

Robert Windsor: Many of my members are multinationals
—European-based forwarders. I know that there are
discussions about this issue, which is inevitable given
the situation, but we have not seen anything move yet,
as such. What we are receiving is a lot of inquiries from
European-based freight forwarders with no UK base
who are inquiring whether they can establish in the UK
because they obviously see an opportunity the other
way round.

Richard Ballantyne: The warehousing industry is looking
at potential new sites because they see that there could
be further interruptions to trade flows, where they
would need more storage.

Q98 Anneliese Dodds: I have a question related to
what happened back in 2015 with the first major Operation
Stack problems in Kent. They were not caused initially
by developments on the British side; it was due to
problems on the French side. The capacity issues on the
French side were very relevant. To what extent are you
aware of activity happening in our partner ports to
prepare for a no-deal scenario? Are you discovering that
talking to your colleagues in other countries? Are you
aware of the UK Government doing anything to promote
that preparedness?

Richard Ballantyne: The British Ports Association is
part of the European Sea Ports Organisation, which has
a meeting tomorrow on Brexit that I am going to. It
includes some of the main UK-facing ports, such as
Dublin, Zeebrugge, Calais and beyond. It has been
quite difficult. Some of those ports are state-owned,
and it is quite difficult for the UK Government to talk
with them, although there have been a number of
information-type visits looking at customs arrangements
as they are and what the operational situation will look
like post-Brexit. We have good conversations.

In terms of what is going on with the customs authorities
in those countries, it is varied. There is a French customs
taskforce—that is an internal taskforce—that I think
the ports there are plugged into. I went to see the French
ports association to talk about Brexit, and it seemed on
top of things, but it is a difficult one. There is a lot of
mystery there. Just as the UK Government cannot
divulge all the discussions they are having, the ports
cannot divulge everything to us. They have to remember
that negotiations are being led through the European
Commission, so that is the correct avenue.

Q99 Peter Dowd: On the point of infrastructure,
which you raised before—interestingly, you raised a
point about state-owned ports—our ports are fully
privatised. That makes it more difficult in a sense for the
Government to control their development, which is
understandable. Have you got any evidence that the
Government have taken proactive action to improve the
infrastructure around the ports in the light of the
potential challenges you are facing? I say that as a
Member of Parliament who has a pretty big port in his
constituency.

Richard Ballantyne: As you know, the ports industry
in the UK is market-led and market-driven. We have
three types of port: local authority-owned ports, which

operate on a commercial basis in competition with
private ports; full private sector ports, or equity ports;
and the trust ports, which are Dover, Aberdeen, London
and so on, and they are still run on a private basis and
pay corporation tax on any profits they make. Significantly,
all of them are financially and strategically independent
of Government decisions. That has worked. Effectively,
the Government have delegated the authority to run the
ports because they understand that you need technical
experts to manage such things as safety and the commercial
arrangements.

In terms of what is going on at the moment, the
Government do influence the connections to ports.
Ports have publicly owned road and rail connections.
Following a lot of lobbying from my association and
others, the Department for Transport is undertaking a
port connectivity study, which is not about spending
any money on connections but about assessing the state
of the road and rail connectivity of the UK ports
industry, and how we get ports more on the radar when
big investment decisions like the road investment strategy
and rail strategies are made and Treasury spending
budgets are allocated. It is about us, perhaps, rising up.
There has been a lot of big-ticket passenger-focused
spend, such as HS2, Heathrow and Crossrail. Freight
has felt a bit of a poor relation. We are working to
improve that, but unfortunately freight does not vote, so
it is a challenge for us.

Q100 Emma Hardy: I am so delighted that you said
that. I am completely biased, coming from Hull where
there are major problems with port connectivity. Is that
something you have already given recommendations to
Government on, or is it something you are working on
now?

Richard Ballantyne: The Department is considering a
lot of feedback from the ports. I know Sir John Randall,
a former Member of this House, oversaw that as an
independent chair. The officials are now working on the
final detail. I hope it will make a number of
recommendations, and it should be out within the next
month. As I say, I think Sir John went to visit Hull.

Emma Hardy: He probably got stuck on the way
there. That is good news, thank you.

Q101 Peter Dowd: I want to ask a question, Chair,
but I am conscious of the interruption that may come.
This question is specifically to Mr Windsor, on the
information you provided to us. In that document you
said,

“It has been commented that the Bill is not as precise as
Members would have hoped for”—

I suspect you were a diplomat in a different life—

“in terms of either the areas covered by the legislation or in
certain cases the powers vested in the authorities. Also from our
understanding this document will have to be read with other
documents such as CEMA and secondary legislation which still
has to be written which has the potential to cause confusion and
thus perhaps hinder compliance from Trades perspective.”

To what extent will compliance be hindered? How extensive,
how comprehensive, how problematic will that compliance
be?

Robert Windsor: It is always more difficult where you
have more than one source to draw the compliance
requirements from. One of the things that my members
have been used to are the codified laws and regulations
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that have come from Europe, in particular customs
codes and things like that. They got more complex as
times went on. Basically, there was a single point of
reference, so people would go to that and at that point
they would pretty much know what was written, how
it could be interpreted in different member states—
[Interruption.]

The Chair: Order. We will have to have 15 minutes’
suspension and return after the vote.

3.52 pm

Sitting suspended for a Division in the House.

4.9 pm

On resuming—

Examination of Witnesses

Gareth Stace, Ian Cranshaw and Dr Laura Cohen gave
evidence.

The Chair: Order. We are quorate. As has been explained,
Mr Stace is giving evidence at another Committee and
will be joining us somewhat later. We will now hear
oral evidence from UK Steel, the Chemical Industries
Association and the British Ceramic Confederation.
This sitting will finish at 5 o’clock. Can I ask the witnesses
who are here to introduce yourselves for the record?

Dr Laura Cohen: I am Laura Cohen, chief executive
of the British Ceramic Confederation. I also chair the
Manufacturing Trade Remedies Alliance, a group of
seven manufacturing associations, three trade unions
and the TUC with an interest in trade remedies.

Ian Cranshaw: Good afternoon. I am Ian Cranshaw,
from the Chemical Industries Association. I am the
head of international trade and the head of business
development.

Q102 Peter Dowd: For the benefit of the Committee,
can you briefly explain the current trade remedies in
place and managed by the European Union?

Dr Laura Cohen: The EU has a number of trade
remedies in place, the transition of which is being
considered by the Department for International Trade
at the moment. In the ceramics sector, which I am
probably best placed to talk about, we have two measures
in place, in tableware and in tiles. These are EU anti-
dumping tariffs against Chinese-manufactured products.
In tableware, until 2004, Chinese imports had been
fairly steady, at around £20 million a year. They then
rocketed to £160 million a year. The anti-dumping tariff
was introduced in 2013. The Chinese imports have held
steady, but even that has allowed our members to
stabilise and invest, and employment has increased by
20% to 5,000 UK jobs since 2013.

On tiles, there were about £2 to £4 million of imports
in 2004, and that increased pretty rapidly to £30 million.
Anti-dumping duties started in 2011, and they have now
fallen back to about half that. Please note, we have just
had a renewal in Europe of the measures, on 22 November
2018, following an expiry review. The dumping margin
had increased during that period. UK manufacturing
employment has increased by 40% to 1,000-plus UK
jobs since 2011, so that is good news for UK jobs, but

both measures really benefited the UK supply chain,
not least the kaolin and ball clay industry in Devon and
Cornwall, which employs about 1,500 people. That is
part of the 2,500 jobs in the materials supply section of
our membership.

Just to bring this example to life, the Minister, Mel Stride,
met British Ceramic Tile in his constituency, which has
about 400 manufacturing jobs, last week, and it reinforced
the message. The Minister also has two Imerys clay
quarries at Newbridge and Ringslade in his constituency,
which supply the sector.

I just wanted to point out something about the renewal.
The Chinese spare capacity increased between 2011 and
2016 by more than four times the entire European
Union consumption. The European Commission was
very concerned by this development. The extra capacity
is propped up by state distortion. I do not say that
lightly, because the evidence is quite clear. In December
2017, the European Commission produced a report on
the Chinese economy which found gross subsidies and
state interference in the manufacturing industry. I quote
from the report. The first parts show:

“The overall picture that emerges concerning the framework in
which economic activity takes place in China is one where the
State continues to exert a decisive influence on the allocation of

resources and on their prices.”

The second part of the almost 500-page report says:

“The analysis shows that the allocation and pricing of the
various factors of production is influenced by the State in a very
significant manner. The third part…examines a number of sectors.
These include steel, aluminium, chemicals and ceramics. The
sectors have been selected because they are the ones that have
featured most in the EU’s anti-dumping investigations since the
conclusion of the Uruguay Round. Taking the perspective of
individual sectors allows a closer look at the specific rules and
dynamics in that sector, but this examination also echoes the
findings in the preceding two parts, i.e. the significant distortions
resulting from the specific features of the Chinese economy and
those found in relation to the various factors of production.”

The report noted that the State Council in China
combines the implementation of the belt and road strategy,
to actively conquer markets such as Europe. Therefore,
anti-dumping remedies are there when competitors do
not play by the rules.

The Chair: That was a very comprehensive answer.
I hope we can condense further answers slightly.

Q103 Peter Dowd: It sets the scene and gives really
good context to my next question. Can you explain the
importance of strong trade remedies and the difference
between having those strong trade remedies and what
some might call “protectionist measures”? Can you give
the Committee a feel for that? It has been touched
on today that, somehow, if you have remedies it is
protectionist.

Ian Cranshaw: I may not go into the same detail that
Laura did—I am sure I will receive some encouraging
signs.

Just looking at some of the bigger numbers so that we
all know how many trade remedies we are talking
about, I think the EU has something like 130: 50-plus in
steel alone; 27 in chemicals; and I think Laura mentioned
a couple in ceramics. Again, you need to drill down and
understand what the UK’s standing is in those 27 in
chemicals across Europe. I believe there is just one
where we have gone out, and I know there is a call for
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evidence by the Department for International Trade of
all UK standing in all of the wider remedies in place.
That puts it into context.

Again, I would hold my hand up and say that we are
all on quite new ground in this area, apart from UK
Steel, which has been incredibly active over the past
couple of years. I held a roundtable with some member
companies a year ago and got all of the major players in
the UK chemical industry. That is interesting, because
more than 70% of UK production is by companies
headquartered overseas—so that was not necessarily
UK companies.

It was very interesting that, when I talked to one of
the German companies about trade remedies and trade
defence instruments—I will not mention the name,
but you will probably work it out—its perspective was,
“Well, we have no trade remedy experience or personnel
in the UK at all.” Nor did the trade association. We
have happily contributed to EU development of policy,
but actually, in leading on this, we had no expertise.

The German company pondered for a moment and
said, “Actually, if in the future we had to raise a trade
issue with the EU—us accusing it or it accusing us of
dumping or subsidy—the UK transplant would have to
ask our headquarter operation for advice and policy in
the expertise in which to raise a concern or complaint
to the WTO.” That was quite interesting. I am not sure
if I answered the question, but that was a specific
example.

Q104 Peter Dowd: Okay. Let us try to tease that out,
because that touches on something Dr Cohen alluded
to. Let us try to get the difference between what you
consider to be a remedy and protectionism. They are
becoming interchangeable in some people’s minds.

Dr Laura Cohen: A remedy is addressing unfair
competition when overseas manufacturers are not playing
by the rules. The ceramics industry and the tiles industry,
such as in the Minister’s constituency, has invested very
heavily in state-of-the-art, energy-efficient manufacturing
with digital printing technology. Given a level playing
field, it can take on the world. All we want is a level
playing field, and trade remedies allow us to ensure we
can get that free trade.

The Chair: Before we go any further, I would like to
welcome Mr Gareth Stace, director of UK Steel. I
know that you have been very busy on another Committee,
so I am glad you have joined us. Do you want to come in
on this? You got the drift of the question.

Gareth Stace: Yes. Apologies for arriving late, and
thank you.

I would like to look at it from a different angle in
terms of using what is the trade remedy and what is
protections. The steel sector thrives on free, liberalised
trade. A third of all steel produced in the world is
traded across borders. We actually have zero tariffs—that
is, zero customs tariffs—for steel between developed
countries. What does that do? It enables us to be even
more liberalised in our free trade. Trade remedies is a
safety valve to enable that free trade to take place. I
would say that, without trade remedies, we will actually
see a rise in protectionism—it is not that with trade
remedies we will see a rise in protectionism. Trade
remedies allow for free trade to take place; it is not the
other way round.

Ian Cranshaw: Within the Manufacturing Trade
Remedies Alliance, which we are a member of, we
actually do not use the phrase “protection”. There is a
global rule-kit of trade, and all we are asking for is that
people play by those rules and, if they do not, remedies
come in. I was here listening to some of the earlier
evidence and there was a balance of the consumer or
the producer. Our view has always been that it is in the
interests of all parties that inappropriate trade practices
are removed—just play by the rules.

Q105 Peter Dowd: What assessment have you made
of any trade remedies outlined in the Bill, or that you
might be aware are going into the Bill, and their effectiveness
to combat the dumping of goods from countries with
heavily distorted economies?

Dr Laura Cohen: We have three major concerns with
the Bill that we think, taken together, will give much
lower duties than the EU, and that will attract dumped
products from around the world. Those three main
concerns at a high level are: first, the measurement of
the dumping margin—the calculations and the methodology
—particularly where there are distorted economies, and
the absence of a methodology in the Bill; secondly, the
combinations of various economic interests tests and
public interests tests, and I will go into more detail on
those; and thirdly, this lesser duty rule, and that is very
much an alliance position. Overall, the effectiveness of
trade remedies depends so much on the detail of the
legislation that is completely absent in the Bill.

Much detail may be in secondary legislation eventually,
as we heard from the Hansard Society, but that may be
without much parliamentary input: it is likely to be a
negative procedure. Even worse, much may be in guidance
written by officials with hardly any parliamentary scrutiny
at all. Important changes going through the European
Parliament and the EU in trade remedies legislation
have had extensive scrutiny, and important amendments
have been made by MEPs and ex-MEPs, often working
across parties. We need a similar level of political oversight
in the UK system, but to do that the Bill needs alterations
in those three areas. We are concerned because businesses,
jobs and investment are at stake. I can go into more
detail on those, or my colleagues can.

The Chair: We have quite a few questions, so maybe
somebody can come back to you on that point if they
need to. Mr Stace, did you wish to come in at this point?

Gareth Stace: There is a lost opportunity in the Bill in
terms of looking at what is happening in the EU, which
Laura has highlighted, particularly on changes that are
taking place at EU-level on how it tackles the lesser
duty rule—the UK Government have firmly said, “No,
we are not going to follow that; we are going to do
something different”—and how it treats non-market
economies or economies that subsidise their industries.
The Government are saying, “Yeah, we will follow
that,” but because the detail is not really there, as Laura
said, are they going to follow it to the letter, which
would be great, or just broadly in principle? That is that
whole thing of everything—I am sure you had already
heard that before I arrived.

The problem with this Bill, and also with the Trade
Bill, is that the proof will always be in the pudding. The
Government can promise anything they like, but more
than a third of all tariffs in place affect the steel sector
and it hits us hard, therefore, if this system, when it
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comes out, is not appropriate for what it is trying to do.
That is why we, in this primary legislation stage, are
putting that in so much detail. Why are we doing that?
Because we just do not know whether it will be in the
secondary legislation or the guidance. That is not our
fault; we have to set out our case in full now, at this
stage. If the Government said to us, “Honestly, trust us
completely and utterly. It will be in secondary or it will
be in guidance, to the letter of what you are asking for,”
then great, but at the moment we are sitting here very
much in the dark. When we talk about day one from
when we leave the EU, is that day one next year or day
one in 2021? We do not know. If it is next year, we
should be planning right now for doing something very
different very soon.

Ian Cranshaw: One of the issues is the fact that these
things cannot be rushed. We know that they are very
complicated. The trade defence instruments modernisation
programme in Europe took more than four years, and
that is just in modernising a regime that has been in
place for 40 years. One of the important concessions we
got out of the EU somehow in the chemical sector,
which we refer to as an enabling industry or a foundation
industry, was about the importance of raw materials.
On raw materials, the EU said, “Okay, if the raw
material cost is 17% of the overall product cost, we will
take in the raw material cost because we are aware of
distortions that take place across many markets.”

We have one UK producer, which is specific in the
UK, for which the energy cost is 40% of the total costs
of the individual company, so it is hugely important. Its
remedy is against Russia and gas coming out of Russia.
Russia not only subsidises that industry, but does not
observe the same environmental standards as we do. It
has had every opportunity to do so, but it does not.
There is a wider responsibility at play and that goes
back to the comment earlier about it being in everyone’s
interest to get this right.

Q106 Kirsty Blackman: I have two questions. On the
first, I am quite happy with a one-word answer if that is
how you feel. Do you feel that the balance between
primary and secondary legislation is right in this Bill?

Gareth Stace: No.

Dr Laura Cohen: No.

Ian Cranshaw: No.

Q107 Kirsty Blackman: The other one is about the
trade remedies that are in place. On the trade remedies
that we have by virtue of being a member of the EU, is
it your view that they will definitely roll over and
continue to be applicable, or is it your view that they
might be challenged when the UK leaves the EU and is
no longer part of that kind of conglomerate which has
put those remedies in place? I have heard conflicting
evidence and information about that.

Gareth Stace: Those remedies might well be challenged,
in the sense that anyone can challenge anything, but
that does not mean that they should not be rolled over.
It is our firm view that the UK Government can roll
over all the remedies that are applicable to the UK
within World Trade Organisation rules, and we have set
that out very clearly to the UK Government.

We have heard lawyers. I gave evidence to the
International Trade Committee, and there was a lawyer
saying that it could not happen, but when we explained

it to her she thought, “Ah yes, actually it could happen.”
We need to remember that if they could not roll over
from the EU to the UK because the calculations were
wrong, because it is just the UK and not the EU, they
would also all be invalid in the EU, because they are
based on 28 member states and there would be only 27.
I think they can easily roll over and will then be reviewed
when those cases expire after five years.

Dr Laura Cohen: In our association, we appreciate
the way in which the Department for International
Trade is going about the consultation at the moment,
just checking UK interest. Certainly, we are gathering
evidence from our members on tiles and tableware, but
the consultation is also forcing us to check the three or
four other sectors where we think there could be some
UK manufacturing interest. That is particularly in the
technical ceramics and refractory areas, which are quite
diverse and complex, and we need to take enough time
to explore those properly.

Q108 Nic Dakin: How does the UK’s proposed system
of public and economic interest tests compare with
elsewhere, and are you happy about the proposals as
they currently are?

Dr Laura Cohen: I want to explain that the EU uses a
Union interest test as a sanity check, to balance the
possible conflicting interests of member states. The
wording of the rules around that test are crucial. For
example, in the tiles renewal that I just talked about, the
Official Journal text says:

“In weighing and balancing the competing interests, the
Commission gave special consideration to the need to eliminate
the trade distorting effects of injurious dumping and to restore
effective competition.”

It is essential, if the UK is doing that sort of test, that
such clarity of purpose is in the Bill that you are
considering. It is not at present.

I would argue, as my colleagues said earlier, that
addressing dumping is always in the long-term consumer
interest because it restores a competitive market. We
would expect the Competition and Markets Authority
to take strong action if UK companies were not playing
by the rules. In the absence of international competition
laws, strong trade remedies are the best we have. The
EU is only one of five countries or areas out of 32 main
anti-dumping users in using that type of test. In Brazil
and Canada, it is a conditional test used in certain
circumstances only.

What is the UK proposing? First, I want to state that
the WTO does not require a public interest test. It
appears in the Bill as if the UK is proposing something
very new to replace the Union test. That seems to run
counter to the principle that global free trade cannot
mean trade without rules. As some of the previous
witnesses said, three opportunities are provided to stop
remedies against rule breakers. The text in the Bill
suggests the three stages, the first of which is an economic
interest test by the TRA. The research commissioned by
the Department for International Trade strongly hints
that that may contain a cost-benefit analysis and/or an
economic model. No other country uses that approach.
The USA tried it and stopped. The Union interest test is
just a sanity check. Secondly, if the Secretary of State
does not like the result by the TRA, he or she may
overrule it with their own economic interest test. Finally,
that may be overruled again by the Secretary of State’s
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public interest test. A recent article in The Telegraph—we
can provide a link if the Committee wishes—alluded to
the implications of a potential UK-China free trade
agreement and inward investment being weighed up in
such a test. If true, that would be highly alarming.

Those second and third tests are not carried out in
the EU. They add a lot of uncertainty to the process,
particularly with a very unclear presumption at present
in favour of adoption of duties in the Bill text. No
wonder some UK manufacturers are scared witless by
this. I think you heard similar emotion from the unions.
Manufacturers have enough uncertainty around Brexit
to cope with, without the fear that if they bring a case,
despite dumping and injury being found there will be
three chances for that ruling not to be implemented,
and they might have all sorts of legal challenge. We
heard this morning that the Bill is not even clear if we
can do that.

Q109 Mel Stride: Thank you very much. It is very
good to see you again—I know we had a very recent
meeting, Laura. Just for clarity, because I do not know
whether this suggestion was being made or not, from
the Government’s point of view we do not equate
sensible, proportionate trade remedies with protectionism
at all. We see the value of those, just as everybody else
on the Committee, and indeed yourselves, does.

Can I just go into the area of the lesser duty rule in a
little more detail? To the extent that the lesser duty rule
functions as proposed, and it does provide remedy for
injury caused through dumping to those producers who
have been affected, why would you want to go further
than that in terms of a potential remedy? Why would
you want to go beyond that particular threshold? The
argument from consumer groups is that that will then
start disproportionately to damage consumers and those
businesses that use those imports within their own
production processes.

Dr Laura Cohen: I am going to let Gareth answer
first. Then I will come back and refer to what the unions
were talking about; I have some evidence from the
alliance.

Gareth Stace: It seems that we are constraining ourselves
in the UK when we do not need to. One of the aims of
Brexit was to strip things away, make things more
simple and have less people employed working on these
things; much of what we have seen in both Bills seems
to add layer upon layer that is probably not needed. The
lesser duty rule is used quite a lot in various different
regimes, but it is not used in the US at all. We want to
create strong links with the US in terms of trade, so that
seems a bit odd.

We could say yes, but I could not tell you that if we
did not have the lesser duty rule, we would have seen less
dumping in recent years. The lesser duty rule has not
meant that new cases did not stop dumping. The point I
would like to make is this: we are always told that the
lesser duty rule ensures that the consumer is not ripped
off—that prices do not rise significantly because tariffs
are imposed at too high a rate.

I have an example. In the hot rolled coil case recently—hot
rolled flat is used for car bodies and washing bodies, but
I am using the example of the car—the injury margin
was 17.5% and the dumping margin was 29%. That is a
difference of 11%. So the 17.5% was applied, not the
29%. If we think of a luxury car that cost ¤45,000,

because this is a European example, if the lesser duty
rule was not applied in this case, it would increase the
value of the ¤45,000 car by ¤16. We are not suddenly
going to see runaway costs and the poor old consumer
having to pay lots and lots more. We are going to have a
robust system that ensures that we have free liberalised
trade continuing as a safety valve. In that case, it increases
the cost by ¤16 on ¤45,000.

Q110 Mel Stride: Specifically, what is the justification
for going beyond in your trade remedy measure that
which puts right the injury to the producer? What is the
argument as to why you should go even further still?

Gareth Stace: One of the things that we were talking
about right from the beginning of this process was that
calculating the dumping margin is a really easy process.
It can be done fairly quickly. It does not need a lot of
people to do it and does not need a lot of work from
industry and the Government. Calculating the injury
margin does. It is a bit of a black box—you do not
know what is going to come out of it—whereas the
dumping margin is very transparent.

We said right from the beginning that if you have a
clean sheet of paper, why not just go for the easiest and
quickest system, so that you could get provisional measures
in place very quickly? In the US, they get them in in
45 days, whereas in Europe until very recently, it has
been after nine months. There is a really good opportunity
to do that. I am not sitting here saying that we have to
have 29%, not 17.5%—the point is that it is not a huge
difference.

If the Trade Remedies Authority did the dumping
calculation and then said, “Well, actually, it is 29%; we
think it could probably be effective at perhaps a bit
less,” it has the flexibility to do that—you would have
the economic interest test and the public interest test to
weigh that up—rather than having a fixed system that
says, “I do not care what the dumping margin is; we are
going to ignore it and are only going to go for the injury
margin.”

Mel Stride: May I be allowed one final question?

The Chair: Mr Cranshaw wants to come in at this
point. I have five or six other people who want to ask
questions. I ask Committee members to make their
questions as condensed as possible, but still factual.
I call Mr Cranshaw.

Ian Cranshaw: The chemicals sector exports a massive
proportion of our product. We are an import-export
business, so free trade is something that we have always
encouraged. We are free traders: 60% of our product
goes to the EU, 75% of raw materials come in—it is
products that cross borders multiple times, and integrated
supply chains. We do want that. Sorry, I had not actually
got to my point. Can I come back on that?

Dr Laura Cohen: I want to support what Gareth said.
These are subjective and time-consuming calculations.
As we heard from the unions, these will require stipulating
what profits industries should make. They can only
underestimate injury because they do not cover, for
example, whether there is a general subsidy in the country
that is doing the dumping.

It is not compulsory in the WTO: only nine out of
32 main anti-dumping—AD—users have them. Australia
and, imminently, the EU will have conditional use.
The UK has no such provision and is not even thinking
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about pasting it into the Bill. Out of 32 main AD users,
only three—the EU, the Eurasian Economic Commission
and Brazil—have both a public interest test and a lesser
duty rule. The EU is moving to a conditional lesser duty
rule, and Brazil has a conditional public interest test.
Why does the UK want to be such an outlier?

Q111 Mel Stride: On the public interest test, are you
saying that there are no circumstances whatever under
which the Secretary of State might legitimately be concerned
about the remedies being taken—for example, on the
grounds of national security where particular components
might need to come into the country but would otherwise
be choked off as a result of recommended measures?

Gareth Stace: Picking up on Laura’s earlier points
about the economic interest test and public interest test,
at the moment there are six tests. Six! You only need
two: an economic interest test that a TRA does, which
the Secretary of State looks at and takes note of; and, I
agree, you need a public interest test at the end, because
there may be those extraordinary circumstances where
it is or is not in the public interest to apply or not apply
tariffs. But we only need two, not six—not five economic
interest tests and one public interest test. That would
speed up the process.

The Chair: I am going to Anneliese Dodds next. We
must finish at 5 o’clock and I am conscious that there
are several people wanting to get in.

Q112 Anneliese Dodds: I will be brief. That has been
enormously helpful for clarifying some of the situation.
One of the issues that came up in the previous panel
was around the lack of measures in the Bill generally
relating to the distorted economies. Obviously, they
would be covered by some of the measures that we have
been talking about to a lesser or greater degree, but I
wondered whether you had any suggestions about whether
there should be more explicit recognition of the problem
of distorted economies within the Bill or any measures
taken beyond those that we have just been talking about.

Dr Laura Cohen: Particularly on the methodology, I
will suggest two provisions that are not mutually exclusive;
the UK needs to alter the Bill to include them both. The
first provision is how the dumping margin will be calculated
in highly distorted economies such as China. The UK
should be stating clearly that there should be a special
methodology for non-market economies. That would
allow the UK to keep that option open for China until
the WTO jurisprudence is clear. Indeed, that needs to
be in place anyway for countries such as Tajikistan and
Vietnam.

The second provision is a methodology that constructs
what is called a normal value wherever price distortions
occur. That is the EU’s new approach, which takes into
account a number of price distortions, including several
non-market economy indicators and an absence of labour
or environmental standards. That can be used against a
country, including former non-market economies such
as Russia, which I know has been a problem in the
chemicals sector. Indeed, the pasting in of EU legislation
is an important principle of Brexit, as is being done in
the EU (Withdrawal) Bill, and this part should be done
as a default.

Gareth Stace: In the EU, that became law on
20 December. The UK Government are saying that they
will broadly follow it. It would be the easiest thing to

say, “That is what happens in the EU on those sorts of
economies, and we will do the same”—done! They do
not need to invent anything else.

Ian Cranshaw: It is a theoretical debate that we have
been having with the DIT about where the risk is. Is the
risk in following the new methodology that the EU is
introducing or in the approach that the DIT are now
taking in going with something that we have been
delivering for x number of years, so that they believe
they are following something we already have? The EU
is moving in a different direction. From our industry the
concern was that many of our companies here are
EU-based or EU-headquartered, so they want something
consistent. Then you have the political debate that we
are leaving the EU because we want more flexibility.
That is more of a political decision.

Q113 Emma Hardy: This is more of a clarification
question, so forgive me if you have answered it in other
ways and I have not taken in all the information you
have just given me. You are talking about the economic
test and the public interest test. How would you propose
improving those systems of tests as is set out in the
legislation at the moment?

Dr Laura Cohen: First, do you need them at all? It is
not compulsory under the World Trade Organisation.
Secondly, we should definitely have the text that is in the
EU: weighing and balancing the competing interests,
and special consideration to the need to eliminate the
trade-distorting effects of injurious dumping and to
restore effective competition. That would help.

Emma Hardy: To put that into the Bill.

Dr Laura Cohen: Into the Bill. Can I give an example
on the tiles review? This goes back some of the evidence
given this morning. The European Commission contacted
more than 1,000 known importers and users of tiles.
Only 11 companies replied to the sampling form. No
user or user association came forward. After the review
was published, the Tile Association, which includes UK
retailers and tilers as well as overseas manufacturers,
published in its magazine an article saying that when
they had surveyed their members a year ago,

“A sizeable majority of respondents were in favour of the
tariffs continuing and also believed that the level of tariff was
about right.”

The EU—an example similar to Gareth’s—as part of
its calculation had said that this would add about ¤1 to
a square metre of tiles. It is not a large amount.

Gareth Stace: We do not have any detail of what that
economic interest test is going to be. It could be there
on the face of the Bill in primary legislation; it could be
wishful thinking that it might be elsewhere. It cannot be
that the Government do not know what that might be.
We set out in July in a paper here exactly what we felt
the economic interest test should be and the weighting
it should apply to producers, users and importers and
so on. We set it out in firm detail there, so there is no
reason why it could not have been in the primary
legislation.

Q114 Graham Stuart: Laura, thank you for your
evidence; it has been helpful. You said definitively that
we will have much lower duties than the EU.

Dr Laura Cohen: We could have much lower duties.
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Graham Stuart: So we may not.

Dr Laura Cohen: Given that the lesser duty rule in the
EU is becoming conditional, that is one strand of it and
may give rise to lower duties. We have no clarity about
the methodology for working out the dumping margin,
particularly where there are distortive economies, and
the EU has that clarity. The triple test—the economic
interest test by the TRA followed by the economic
interest test by the Secretary of State, followed by the
public interest test, actually may result in no duties. It is
very unlikely that the duties are going to be higher than
the EU and quite likely, given what is in the Bill at the
moment, that they will be lower.

Q115 Graham Stuart: You are suggesting that we
could end up in a situation where we have had an
investigation, it has been found objectively to require
imposition of duty, but because of the number of tests
they are not going to happen. Are you seriously suggesting
that that is because there are these tests in place? Are
you not rather exaggerating and doing a disservice to
your members by suggesting that?

Dr Laura Cohen: We do not know what the economic
interest test is going to be, but there are two further
opportunities over and above what is currently in the
EU for overruling it. We have had some concerns, which
we shared with Government, about the economic research
published by the Department for International Trade
on Friday 5 January, which could help determine how
that is carried out. We can share that with the Committee
after this meeting if that would be helpful.

Q116 Graham Stuart: I am not clear: what tests do
you think would be appropriate? Earlier, Gareth was
clear that it was entirely appropriate that there should
be a public interest test. Laura, you sound as if you do
not want any.

Dr Laura Cohen: We do not need one under the
WTO, but if we do, it is about keeping it really simple,
with a presumption in favour of eliminating the trade-
distorting effects of injurious dumping, and restoring
effective competition.

Q117 Graham Stuart: The TRA has that presumption
in favour of imposing those duties. Do you welcome
that in the Bill?

Dr Laura Cohen: All three tests should have that
presumption.

Ian Cranshaw: The specific issue is the language:
there is not that specific phrase. There is a presumption
in favour of duties written into the Bill, and we would
like to see that specifically written much clearer than it
currently is. That would reassure many of our companies.

Q118 Nic Dakin: On timescale, is the current Bill
likely to mean that things will take longer to get done
than currently with the European regime, or will it
make things quicker? I am sure that we want everything
to be slicker and easier when we come out of the
European Union.

Gareth Stace: The timescales are not set out clearly
enough. I do not want to go over old ground, but the
hoops to go through at all the different stages will only
lengthen that process. I am sure that will happen, calculating
injury and dumping, but if was just dumping, that
would happen very quickly.

I might have said already that in the US, provisional
measures come in after 45 days and in the EU they
come after nine months, which is coming down to
seven. The UK has the opportunity to say that we will
do it at six months, and we always—unless there are
circumstances where it is not appropriate—apply
retrospective duties of three months. So you get provisional
duties coming after three months, which sends a very
strong message to the market: do not dump your illegally
traded goods here in the UK.

Ian Cranshaw: I think we would all be disappointed if
we could not expedite the EU system, when it has to
canvass views across 28 member states. We would have
to canvass views in just the UK, so if we cannot bring
that nine months—soon to be seven months—down
further, an opportunity will have been missed.

Dr Laura Cohen: There is a tremendous opportunity
hereforBrexit. If anindustryissufferinginjuryanddumping,
it is really important that it gets sorted out quickly.

Q119 Peter Dowd: What involvement have you had
in your respective sectors with the Department for
International Trade on the creation of any potential
trade remedies in the Bill? We are expecting a Division
shortly, so a short answer would be helpful.

Gareth Stace: From my point of view of steel, this
time last year we had written five very detailed papers
that DIT officials have been very pleased to receive. We
have had very good engagement with them, so I could
not actually fault that. We probably have had some
difference of opinion, so although I heard, “We agree
with 95% of what you are putting out,” I said, “That’s
fine, but it’s the 5% that is crucial.” Like everything with
Brexit, the issue is around that 5% and we do not
understand the detail around that.

We continue to engage with DIT, but we have provided
all the information we can; there is nothing more we
can provide. That is why we are disappointed: in the
face of this Bill in primary legislation, we have not seen
the detail that the Government had the opportunity to
put in.

Dr Laura Cohen: From our sectors, I echo what
Gareth has said. As an association, we have had really
good engagement with DIT officials. BCC has had four
meetings as an association with Ministers or Secretaries
of State in the past year. That is really appreciated.
However, we have made our case very clearly and I do
not know what else we can say. We need to ensure that
businesses, investment and jobs get the best possible
deal from Brexit.

Ian Cranshaw: As a group, we met Greg Hands. The
Minister gave us a considerable amount of time. He had
been briefed well and he understood our issues, but he
just did not accept them—he had a different view. That
is fine; we have to go away and refine our position and
give the evidence that was required. Some of the evidence
that he called on we would call less than proven.

We know that there was a discussion earlier about the
make-up of the TRA and who helped formulate the
Government view. They say that for the review on trade
remedies they went to a very liberal think-tank and
asked what the view is on this, so of course they got a
very predictable response. We would have questioned
whether they had taken in some of the advice and
evidence from business, as they might have got a rounder
view of what was required.
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Gareth Stace: It was not a liberal think-tank, but a
company that represents the Chinese steel sector against
the EU. They could have chosen many; why did they
choose that company?

The Chair: That is not for me to answer. There are no
further questions from Members, so I thank the witnesses
for their very comprehensive evidence this afternoon.

Ordered, That further consideration be now adjourned.
—(David Rutley.)

4.56 pm

Adjourned till Thursday 25 January at half-past Eleven
o’clock.
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Written evidence to be reported to the
House

TCTB01 Chartered Institute of Taxation (CIOT)

TCTB02 British International Freight Association (BIFA)

TCTB03 Fairtrade Foundation

TCTB04 Traidcraft

TCTB05 PCS

TCTB06 British Retail Consortium
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Public Bill Committee

Thursday 25 January 2018

(Morning)

[KAREN BUCK in the Chair]

Taxation (Cross-border Trade) Bill

11.30 am

The Chair: Good morning, everybody. Before we
start, I will read out a few paragraphs about Committee
arrangements. Some people are extremely familiar with
all of this and a few are not, so just bear with me. As a
general rule, I and my fellow Chair do not intend to call
starred amendments, which have not been tabled with
adequate notice. The required notice period in Public
Bill Committees is three working days. Therefore
amendments should be tabled by the rise of the House
on Monday for consideration on Thursday, and by the
rise of the House on Thursday for consideration on
Tuesday.

Not everyone is familiar with the procedure of Public
Bill Committees, so let me briefly explain how we will
proceed. The selection list for today’s sitting, which is
available in the room, shows how the amendments
selected for debate have been grouped together for
debate. Amendments grouped together are generally on
the same or a similar and related issue. The Member
who has put their name to the lead amendment in the
group is called first. Other Members are then free to
catch my eye in order to speak to the amendments in
that group. A Member may speak more than once
depending on the subjects under discussion.

At the end of the debate on a group of amendments,
I will call the Member who moved the lead amendment
again. Before they sit down, they will need to indicate
whether they wish to withdraw the amendment or seek
a decision. If any Member wishes to press any other
amendments in the group to a Division, they will need
to let me know. I will work on the assumption that the
Government wish the Committee to reach a decision on
all Government amendments.

Please note that decisions on amendments take place
not in the order that they are debated, but in the order
in which they appear on the amendment paper. Decisions
on new clauses will therefore be taken at the conclusion
of the line by line consideration of the Bill. Where it is
not already indicated on the selection list, Mrs Main
and I will use our discretion to decide whether to allow
a separate stand part debate on individual clauses or
individual schedules.

Clause stand part debates begin with the Chair proposing
the Question, “That the clause stand part of the Bill.”
There is no need for the Minister, or any other Member,
to move that a clause stand part of the Bill. We now
move to line by line consideration of the Bill.

Clause 1

CHARGE TO IMPORT DUTY

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clause 2 stand part.

The Financial Secretary to the Treasury (Mel Stride):
Good morning, Ms Buck; it is a pleasure to serve under
your chairmanship. It is also a pleasure to see some
familiar faces on the Opposition Benches as we debate
this important Bill.

Clause 1 provides that customs duty is to be charged
with reference to the import of goods into the United
Kingdom, in accordance with part 1 of this Bill; part 1,
of course, deals with import duty. As members of the
Committee will be aware, the UK’s current customs
duty regime is set out in EU law. That legislation will
cease to apply to the United Kingdom following our
departure from the EU. This Bill makes provision for
the establishment of a UK customs duty regime. The
regime established by this Bill seeks as far as possible to
replicate the effects of the existing EU provision. The
aim of doing so is to ensure that on day one, operators
who currently pay EU customs duty will see very little
change in the process that is to apply following the
establishment of the new UK regime. Clause 1 establishes
the new charge to tax and provides that import duty is
to be chargeable. Such a provision is a fundamental
requirement of any tax regime.

Clause 2 provides the definition of chargeable goods,
a term used throughout the provisions relating to import
duty. The concept of goods being chargeable is fundamental
to any import duty regime and therefore its meaning
needs to be set out explicitly on the face of the Bill. As I
explained, part 1 of the Bill sets out the UK’s new
regime for import duty, which will be needed once we
complete the process of withdrawal from the European
Union. In doing so, it takes as its starting point the EU
legislation, which currently provides the rules for import
duty, and replicates them within domestic legislation.
The virtue of doing so is that the majority of importers
will see no change to the process by which they pay
import duty. This principle applies to rules for determining
which goods are liable for import duty or, to use the
language of clause 2, to the way in which “chargeable
goods” are defined.

Clause 2 is relatively straightforward. It sets out the
basis upon which customs duty is to be charged. Clearly
not all goods are liable for customs duty. The most
obvious examples are goods that were made in the
United Kingdom and have never left the country, or
goods from abroad on which duty has already been
paid. Clause 2 therefore uses the concept of domestic
goods to define when goods are not to be treated as
chargeable for the purposes of customs duty. It sets out
that chargeable goods are any goods that are not domestic
goods.

Domestic goods are defined in clause 33, and Members
will have the opportunity to consider that definition in
greater detail later in Committee. In essence, domestic
goods are any goods on which no import duty is due,
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either because any duty has already been paid or because
they were manufactured in, or originate in, the United
Kingdom.

Clause 2 is straightforward. The concept of goods
being chargeable forms a fundamental cornerstone of
the UK’s import duty regime. I therefore recommend
that both clauses stand part of the Bill.

Question put and agreed to.

Clause 1 accordingly ordered to stand part of the Bill.

Clause 2 ordered to stand part of the Bill.

Clause 3

OBLIGATION TO DECLARE GOODS FOR A CUSTOMS

PROCEDURE ON IMPORT

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

That schedule 1 be the First schedule to the Bill.

That schedule 2 be the Second schedule to the Bill.

Mel Stride: Clause 3 does two important things: first,
it establishes an obligation to declare goods that are
imported into the United Kingdom; and, secondly, it
introduces the concept of declaring goods for a specific
customs procedure. Those are the basic building blocks
of the UK’s new import duty regime.

The need to declare goods for a customs procedure is
fundamental to any import duty regime. The procedure
for which goods are declared determines when liability
to import duty arises. The clause goes on to introduce
another fundamental part of a customs regime—the
customs procedures for which chargeable goods may be
declared.

The purpose of importing goods may be to make
them available for use in the UK, in which case they can
be declared for a procedure known as free circulation, at
which point they incur a charge to import duty. However,
it is not always the intention to make goods freely
available when they are imported into the United Kingdom.
Goods are often brought to the UK for different reasons,
such as to put them into customs warehouses for the
time being, or to transport them through the UK on the
way to another destination outside the country. In
situations such as those, a business may declare the
goods for a special customs procedure.

Special procedures either defer when a liability to
import duty is incurred, or reduce the rate of import
duty applicable to goods, provided of course the relevant
conditions have been satisfied. Without those procedures,
a business would have no option but to declare imported
goods for the free circulation procedure and incur any
import duty up front.

UK businesses currently rely extensively on special
procedures, which together provide reliefs worth hundreds
of millions of pounds each month. The provision made
by the clause is supplemented by the detailed rules set
out in schedules 1 and 2, to which I shall now turn.

Schedule 1 sets out the obligations to present and
declare goods to customs on import. Many of the
matters covered are of an administrative nature, such as

the information that a declaration must contain or the
time limits for when it must be made. I am sure that the
Committee would not wish me to explain all those
matters in detail, but I should highlight one important
matter in which I think the Committee will be interested.

Paragraph 3 of the schedule enables Her Majesty’s
Revenue and Customs to specify when goods must be
declared before they are imported into the UK. That is
an important point. Steps might be needed to reduce
the risk of disrupting the flow of traffic at locations
where goods need to be cleared quickly through customs.
An obvious case in point is a port such as Dover, where
significant amounts of goods arrive on roll-on roll-off
ferries. It would clearly be of great help, in a situation
such as that, to require the goods in question to be
declared before their arrival at the port. That situation
is therefore addressed by the schedule.

Schedule 2 deals with special customs procedures.
There are five in all, namely: storage, transit, inward
processing, authorised use and temporary admission. I
will briefly describe their purpose.

A storage procedure allows imported goods to be
stored without incurring liability to import duty. The
goods must be kept in an approved facility, such as a
customs warehouse or a free zone. There are currently
no free zones in the UK, but should an area be so
designated, provision may be made under the Bill for its
operation.

A transit procedure allows goods to move between
two places in the UK without incurring import duty.
For example, goods from another country can pass
through the UK en route to another destination, or
goods within the UK can move from a customs warehouse
to a port for re-export without needing to be declared
for free circulation.

An inward processing procedure allows goods to be
imported into the UK with the purpose of undergoing
a qualifying processing activity without incurring a
charge to import duty at that point. Once the procedure
is discharged, goods may be exported without any
import duty being due. Alternatively, a business may
decide to declare the processed goods for free circulation
in the UK and incur duty at that point.

An authorised use procedure is designed to assist
certain industries by allowing a zero or reduced rate of
import duty to apply to goods brought to the UK for a
specific use. Finally, a temporary admission procedure
allows for a relief from import duty for goods that enter
the UK temporarily and for a particular reason. For
example, that procedure applies when artworks situated
overseas are brought to the UK on loan for display in a
public gallery.

Taken together, the special procedures I have outlined
exist to support trade fluidity and facilitate the movement
of goods into the UK. Provision made by and under
schedule 2 will allow HMRC to operate these special
procedures. The obligation to declare imported goods is
essential to an effective customs regime, and an effective
customs regime must include special procedures that
offer businesses in the UK the simplifications and reliefs
that they rely on.

Kirsty Blackman (Aberdeen North) (SNP): It is a
pleasure to serve on the Committee, and to take part in
the scrutiny of this important piece of legislation.
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[Kirsty Blackman]

The Minister is right to talk about the administrative
nature of the clause and its associated schedules. It
appears to be the Government’s position that the UK
will choose to leave the customs union. We are not yet
clear whether they will pursue another form of customs
union with the EU, but if they do not, or if they do not
manage to get a customs union with the EU, it is likely
that significantly more customs declarations will be
required because we will not have those coming from
the EU.

My concern about the clause arises from Tuesday’s
oral evidence sessions, and it would be useful for the
Minister to provide an update on that. Various organisations
expressed concerns about the resourcing of HMRC and
Border Force. Border Force is the first line for many
imports, ensuring that customs declarations are made
appropriately and that all appropriate processes are
followed.

On HMRC, the concern was that no customs officers
will be based north of Glasgow or Edinburgh. If goods
are coming in to places such as Inverness, it is a three-hour
drive for people to get there and look at those goods.
What assessment has the Minister made of the extra
resourcing that HMRC will need to fulfil the obligations
in the clause and the schedules? Reasonable concerns
have been expressed by businesses and organisations.

Mel Stride: I welcome the hon. Lady to the Committee
and thank her for that initial contribution.

In terms of where the final deal with the European
Union lands, whether we have a form of customs union
with the remaining 27 members is subject to negotiation.
The Government have made it clear that we wish the
end point to be the facilitation of trade between ourselves
and the remaining 27 members of the customs union.
The Bill provides for that end point to be as close as
possible to the existing rules and regulations around the
Union customs code; that is very much what the Bill
seeks to achieve. At the same time, the Bill retains the
flexibility to ensure that we can put into effect the necessary
and appropriate measures no matter where the deal
lands—or, indeed, if there were to be no deal at all with
the European Union, as we certainly do not expect.

The hon. Lady raised the important issue of HMRC
resourcing. As we move towards our day one scenario—
whatever that may finally look like—I assure her that
the Government are vigorously engaged not just with
issues around HMRC’s human resource requirements,
but with other infrastructure requirements, whether for
hard infrastructure or information technology systems
such as the Customs Declaration Service, which will be
important.

To address her particular issue, the head of HMRC
has made it clear that his feeling is that we will need
between 3,000 and 5,000 additional staff across HMRC
to ensure that we cover off, wherever the day one deal
lands. For an organisation of well in excess of
50,000 personnel, such an increment in staffing, particularly
given that some will be reallocated rather than entirely
new recruits, is perfectly manageable.

11.45 am

In terms of the money required to ensure that we are
ready, in the Budget the Chancellor allocated £3 billion—
£1.5 billion for each of the next two years—to ensure

that we are sufficiently resourced. We are currently in
conversation with HMRC to establish what further
additional financial assistance it requires.

Anneliese Dodds (Oxford East) (Lab/Co-op): I am
grateful to you for being in the Chair, Ms Buck. If I
may, I will question the Minister on his explanation. I
am grateful for it, but on Tuesday we learned that after
HMRC’s ongoing restructuring programme there will
not be a single HMRC hub north of Edinburgh and
Glasgow, nor will there be one anywhere along the
south coast, including Dover. We heard ample evidence
in the witness sessions that that is the busiest and most
concerning port from the point of view of customs
procedures going wrong. In the light of that evidence,
should we reconsider that HMRC reorganisation
programme?

Mel Stride: I welcome the hon. Lady to the Committee.
She mentions the location of the new HMRC hubs as
they are rolled out, and I will make two important
points. First, Border Force, which is very much part of
the frontline, is in the Home Office’s remit, not HMRC’s.
Secondly, proximity to the hubs or otherwise is not
critical in determining whether HMRC provides the
support that Border Force and other agencies require.
The absence of a hub close to a need does not mean that
HMRC staff cannot be in proximity to that point; they
do not need to be based constantly at any one hub.

Peter Dowd (Bootle) (Lab): May I pick up on that? I
will not repeat what my hon. Friend the Member for
Oxford East said, but try to reinforce the seriousness of
the evidence witnesses gave on Tuesday. Mr Runswick
said:

“HMRC is closing offices in places such as Southampton…So
we think that there will be a real struggle to deliver the work that
HMRC does with Border Force in that situation. My union
believes that HMRC should pause the office closure programme
until it is clear what the Government will need HMRC to do in a
post-Brexit situation.”––[Official Report, Taxation (Cross-Border
Trade) Public Bill Committee, 23 January 2018; c. 37, Q45.]

I want to tease out a little more from the Minister. Does
he recognise that argument at all? It seems to be business
as usual.

Mel Stride: I welcome the hon. Gentleman to the
Committee. He reiterates the point that the hon. Lady
just made, so I will spare the Committee a repeat of
every element of my answer. However, specifically with
relation to the points made in the evidence session by
Mr Runswick, the trade unions have been resistant to
the changes to HMRC wholesale, right across the piece.
Therefore, when it comes to arguments about whether
HMRC can be effective in clamping down on avoidance,
evasion and non-compliance, bringing in tax yield and
so on, the argument has been run that we need a
number of offices in multiple locations to do that.

The critical answer is that the very nature of running
an efficient tax system and customs regime needs technology,
the right skills and the right people. That lends itself to
having a concentration of such individuals in hubs,
where skills and IT can be developed and brought in to
be effective. Without repeating my answer to the hon.
Gentleman’s hon. Friend, the Government and HMRC
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are clear that the configurations of the new hubs will
lend themselves to appropriately support the new customs
regime.

Kirsty Blackman: Other than the resourcing, which
the Minister has fully addressed, I am concerned about
the geographical issue. We do not want people to be a
number of hours’ drive from the customs officials. Can
the Minister give us some comfort that even though
there might not be hubs in the area, there will be
customs officers based closely and able to respond on a
24-hour basis?

Mel Stride: I can certainly assure the hon. Lady that
the situation as it will pertain when we move to the new
hubs—we are making some assumptions about what
exactly the end point of the negotiations will be—will
be sufficient to make sure we have a customs regime
that works, that is low friction, and keeps trade moving
and raises revenues on the duties that we may or may
not apply.

Emma Hardy (Kingston upon Hull West and Hessle)
(Lab): On resourcing, to add to the points already
made, I want to double-check this because the first time
I saw it I did not believe it was true, but it is. In
December you asked for volunteers to be deployed to
help plug the gaps in the UK’s Border Force. There
had already been an acknowledgment that it did not
have the number of people needed and you called for
volunteers, which was opposed by Conservative MPs,
who said they did not want to see a return to a Dad’s
Army protecting the UK. Are you still planning to plug
the gap with volunteers or will people be employed?

Mel Stride: I will take the hon. Lady’s references to
“you” as not meaning the Chair of this Committee, but
me. The issue that she has raised, which ran in the press
a few weeks ago, relates to an issue for the Home Office
and Border Force, not HMRC. It is outside the immediate
scope of this Bill. I know that at least one Minister in
the Home Office was able to refute those suggestions,
but I will not dwell on that in this Committee.

Nic Dakin (Scunthorpe) (Lab): The other thing that
came out in the evidence was the concern about the loss
of experience at a critical time. Is the Minister giving us
a strong assurance—I think he is—that there will not be
any problems as we move forward? If there are any
problems, the Minister and HMRC will be jointly and
severally responsible.

Mel Stride: I thank the hon. Member for his very
helpful intervention. Of course Ministers have
responsibilities for the areas that they oversee. I can
assure the hon. Gentleman that I have had discussions
with HMRC staff, including the head of HMRC, and
we have looked specifically at the right mix of skills and
people, so I am confident that we will have the right
team in place to meet the challenges ahead.

Question put and agreed to.

Clause 3 accordingly ordered to stand part of the Bill.

Schedules 1 and 2 agreed to.

Clause 4

WHEN LIABILITY TO IMPORT DUTY INCURRED

Question proposed, That the clause stand part of the
Bill.

Mel Stride: The clause determines when a liability to
import duty is incurred. This is a necessary part of
establishing a stand-alone customs regime as both businesses
and HMRC need to know the point at which any
money is due. The clause sets out a framework for
determining the point at which liability to import duty
is incurred. The general rule for importers wishing to
release their goods for free circulation—that is, to discharge
all customs obligations—is that the liability is incurred
when HMRC accepts their declaration. For example, if
a business were importing electronic goods from east
Asia and declared the goods for free circulation, the
liability for import duty would arise when HMRC accepts
that declaration.

Similarly, the general rule when importing something
under the temporary admission or authorised use
procedures is that liability is incurred when HMRC
accepts the declaration, but at a reduced rate. However,
to facilitate trade and support businesses, liability can
be deferred. In cases where goods are declared for a
transit procedure, inward processing or a storage procedure,
liability does not occur at the point when HMRC accepts
the declaration, although liability may arise at a later
date. The clause also makes further provisions governing
these situations, including the consequences for liability
purposes of the incorrect usage of the special procedures
or their breach. The clause makes it clear when liability
to import duty is incurred.

Question put and agreed to.

Clause 4 accordingly ordered to stand part of the Bill.

Clause 5

GOODS NOT PRESENTED TO CUSTOMS OR CUSTOMS

DECLARATION NOT MADE

Question proposed, That the clause stand part of the
Bill.

Mel Stride: Clause 5 deals with cases where goods
imported into the UK are either not presented or not
declared to HMRC. Where that is the case, it provides
for the goods to be liable for forfeiture. It is essential to
have rules that cater for situations in which someone
fails to meet their obligations when they import goods
into the UK. The clause provides such a rule: it makes
imported goods liable to forfeiture if they have not been
presented or declared to HMRC. That simply mirrors
the existing position in EU law that applies in such
cases.

The clause also makes it clear that such goods remain
liable to import duty at the same time that they are
liable to forfeiture. It is essential that appropriate sanctions
are in place to deal with failure to meet the requirements
of the import duty regime. That is what clause 5 provides
in cases where goods are not present or declared to
HMRC.

Question put and agreed to.

Clause 5 accordingly ordered to stand part of the Bill.
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Clause 6

PERSON LIABLE TO IMPORT DUTY

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clause 7 stand part.

Mel Stride: Clause 6 establishes who is liable to pay
any import duty on goods imported into the United
Kingdom. It is essential to establish who is obliged to
actually pay import duty when it becomes due. The
clause establishes the series of rules that do just that.

The rules set out by the clause illustrate a fundamental
principle of the import duty regime, namely the link
between the making of a customs declaration and the
liability to pay an import duty that might be due. In
cases where procedures have been followed correctly
and the information provided is accurate, the liability
for duty falls upon the person named on the declaration,
or on whose behalf the goods have been declared. That
could be the importer of the goods and/or an agent
appointed to act for them. The basic rule is supplemented
by other rules that apply in less straightforward
circumstances: for instance, in cases where goods are
not declared, the liability to pay duty falls on the person
who is in possession or control of the goods when they
arrive in the UK.

The clause also caters for other situations in which
the rules have not been followed. They include cases
where someone has provided false information when
they make a declaration, or where they have not followed
obligations imposed upon them, such as those that are
imposed when goods are subject to a special customs
procedure. In such cases, a person who has provided
false information or who has breached the obligation
can be liable for import duty. The clause also makes it
clear that where the liability falls to two or more persons,
the clause provides that they are jointly and severally
liable for the import duty. It is essential to establish who
is liable to pay import duty in all circumstances in which
such liability arises. That includes making those who
provide false information in connection with declarations
liable for import duty.

Clause 7 contains no powers, but introduces the
clauses in the Bill that will be used to set the amount of
import duty applicable. The customs tariff will apply in
all cases, but may be amended or adjusted to change the
standard rate of duty in certain circumstances. The
clauses referred to in this clause ensure that. The customs
tariff will set out the rate of duty applicable to imports
of goods into the United Kingdom. The tariff is made
up of import duty rates for product categories. The
standard customs tariff that the UK currently applies as
a member of the EU is made up of more than 17,000 tariff
lines.

The customs tariff established under clause 8 will
contain the duty rates that apply to all imports from
every country unless varied by another clause. The
following clauses in the Bill enable the variation of the
standard rate of import duty. For example, the UK will
be able to reduce import duty when goods are imported
under a preferential trade agreement, where preferential
rates are granted unilaterally to developing countries.

Parliament will also be able to reduce duty rates for
applying a tariff suspension or relief, such as for items
imported for educational, scientific or cultural purposes.

There are also circumstances where we may apply
higher duties. For example, additional import duties
can be applied when imports are causing injury to UK
industry, as long as such additional duties are applied
in line with our obligations as a member of the World
Trade Organisation.

Clause 7 introduces the provisions under which we
will establish our own tariff regime on leaving the EU. I
suggest that clauses 6 and 7 stand part of the Bill.

Question put and agreed to.

Clause 6 accordingly ordered to stand part of the Bill.

Clause 7 ordered to stand part of the Bill.

Clause 8

THE CUSTOMS TARIFF

12 noon

Kirsty Blackman: I beg to move amendment 104, in
clause 8, page 5, line 27, after “other”, insert “relevant”.

This amendment requires the Government to classify goods in
regulations giving effect to the customs tariff only in relation to
relevant factors.

The Chair: With this it will be convenient to discuss
the following:

Amendment 105, in clause 8, page 5, line 38, after
first “the”, insert “number”.

This amendment clarifies that goods may be defined for the purposes of
the import tariff simply by reference to their number.

Amendment 118, in clause 39, page 27, line 5, after
second “to”, insert “number”.

This amendment clarifies that goods may be defined for the purposes of
the export tariff simply by reference to their number.

Kirsty Blackman: I mentioned during Second Reading
that the Law Society of Scotland had produced a paper
on the Bill, and I offered to provide the Minister with a
copy. If he does not yet have one, I am still happy to do
that. The paper explains more fully the rationale behind
these three amendments.

The amendments are not necessarily about changing
the tack of the Bill; they are about making better law
and ensuring that the law is clearer. I will quote a short
extract from the paper submitted by the Law Society of
Scotland. It states that,

“the power under clause 8(1)(a) to classify goods ‘according to
their nature, origin or any other factor’ is a very broad one. At the
very least, this should be limited to ‘any other relevant factor’ but
it would be preferable to limit the scope of this provision by
giving an indication of the types of factor which might be
appropriate in this context.”

So, in our amendment, we have taken up the “very
least” option suggested by the Law Society of Scotland.
It seems a bit extreme for the Minister to be able to
make changes or decisions on “any” factors, some of
which may not be relevant. Adding the word “relevant”
would ensure that, under the clause, the Minister was
stuck to making changes or decisions in relation to
relevant factors. It is simply a small technical change
that would tighten up the way the law is written.
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Similarly, amendments 105 and 118 are very small
technical changes that the Law Society of Scotland
suggests would be preferable or useful additions to the
clause. It suggests that clause 8(3)(b) say, “the number,
weight or volume of the goods or any other measure of
their quantity or size.” Again, the aim is just to tighten
up the language and ensure that the laws that we are
starting off with in this wonderful Brexit Britain are as
good and clear as possible and can be interpreted, if
they need to be—by a court, for example—in the best
possible way. As I said, they are very small technical
changes, and I would appreciate it if the Minister would
consider them.

Mel Stride: Clause 8 requires the Treasury to establish
and maintain a customs tariff. The rates of duties set
under this clause will apply to goods from every country,
unless varied by another clause. It enables the
implementation of a range of tariff options, so that the
UK can respond to changes in the global trading
environment, both now and in the future.

The UK currently applies duty to imports to the UK
under the Union customs code. The standard duty rates
of the UK, as a member of the EU, are contained in the
common external tariff. When we leave the EU, this Bill
will require the Treasury to establish and maintain a
customs tariff that will, among other things, specify the
rate of import duty applicable to goods. The UK is
working with the WTO to establish the UK’s bound
tariff schedule. That schedule sets the maximum rate of
import duty that a country may apply to imports. The
UK can then choose what rate to apply, provided it is at
or below the bound rate. Import duty rates specified
under this clause must be consistent with those international
obligations.

Clause 8 sets out what must be contained in the
customs—

The Chair: Order. May I remind the Minister that
there will be an opportunity for a general debate on
clause 8, but not necessarily at this point? He should be
responding specifically to the amendment.

Mel Stride: I am sorry, Ms Buck. I assumed that we
were also debating that clause 8 stand part. My apologies.
I will turn specifically to the amendments tabled by the
hon. Member for Aberdeen North. Although she may
see them as clarifying matters, the Government’s view is
that they are additional and unnecessary amendments
to areas where no further clarification is required.

Kirsty Blackman: Just to be clear, it is not just me
who sees them as necessary in terms of clarification; it
is the Law Society of Scotland, which, I assume, knows
quite a lot about the law, and therefore feels that these
are appropriate changes that would be helpful in terms
of the actual law.

Mel Stride: I thank the hon. Lady for that intervention
and I fully appreciate that she is taking up recommendations
made by the Law Society of Scotland, but let me comment
on the two fundamental points she has raised.

First, relating to the relevance—that relevant
considerations should be taken into account. The relevance
of having the word “relevant” in there, prompts the

question whether anybody would ever take decisions
based on things that were entirely irrelevant, or at least
not relevant. If one went down the road suggested by
the hon. Lady, the word “relevant” would probably be
inserted in multiple places throughout all the legislation
that we ever pass in this House. It is understood that
rational Ministers and others would take relevant decisions,
rather than irrelevant decisions.

Secondly, before I go too far down this tongue-twisting
route—

Anneliese Dodds rose—

Mel Stride: Will the hon. Lady indulge me for a
second? Parliament—through secondary legislation and
in many cases in this Bill—will have the opportunity to
test whether any of these measures are being taken on
the basis not only of relevant considerations, but of all
sorts of other considerations that will be taken into
account as to whether these measures that come forward
should proceed.

As to the specific point about the amendment relating
to the insertion of the numbers, that clause already
refers to reference or consideration being made of the
quantity of the goods concerned. I think the meaning
of the word “number” is, in that context, subsumed by
the meaning of the word “quantity”. The Government
have received the opinion that the clause already does
that which the hon. Lady would like to see it do, namely
ensure that the number of goods is also relevant to the
function of that particular clause in the legislation.

Anneliese Dodds: It is just a brief—the Minister may
feel, facetious—comment, but in the Help-to-Save
regulations that we recently discussed there is reference
to sufficient proof of death from a GP being required.
The Government apparently felt that the word “sufficient”
was necessary in that context, but most people would
think it was not necessary if there is proof of death.
Therefore, if an expert body such as the Law Society of
Scotland feels that a word such as “relevant” is required,
perhaps I would take its word for it.

Mel Stride: I am not a legal expert. I obviously
appreciate that different words have different meanings
in different legal contexts, but from the Government’s
point of view, we are satisfied that there is not a requirement
to have the word “relevant” inserted. That would be
superfluous—to throw in another term—as would be
the insertion of the word “number”, for reasons I have
given to the hon. Member for Aberdeen North, because
it would not affect the functioning or meaning of that
clause.

Kirsty Blackman: I am not going to press the Minister
on the word “number”, but on the word “relevant”, I
think the Minister dug a hole when he was talking
about “rational”Chancellors or Ministers in the Treasury.
We are looking at ensuring that this regulation is future-
proof, ensuring that if a Minister is not as reasonable as
the one standing here, we can ensure that they are held
to making relevant regulation. The clause states:

“The Treasury must make regulations establishing, and maintaining
in force, a system which…classifies goods according to their
nature, origin or any other factor”.
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The Government are asking for this House to give them
a significant level of delegated authority. They are
asking for us to trust the Government, or any future
Government that come after, in relation to making
these regulations. In this case they are asking us to trust
the Treasury. I think the Government can understand
why there may be a lack of trust at the moment, given
that we have been promised things that have not been
followed through on. It would not be too much to ask
to insert the word “relevant” into that clause, so that in
future, if we do not have as rational a Minister as this
one, we can ensure that they have to make the regulations
on the classification of goods on relevant factors, rather
than on ones that may be irrelevant.

Mel Stride: I reiterate that the Government are not in
the business of taking irrelevant factors into account
when they make decisions. I give that assurance equally
in respect of the Opposition and other parties when
they are or have been in government.

The hon. Lady also raises the issue of delegated
legislation. At the introduction of the tariff, delegated
legislation will be in the form of an affirmative statutory
instrument that will be fully considered by a Committee,
passed or otherwise by it and agreed to or otherwise by
the House. A higher level of delegated legislative scrutiny
will also apply to every occasion on which a duty is
increased, as opposed to decreased. There is provision
in the Bill for a higher level of scrutiny for the introduction
of the tariff and for elements of its operation thereafter.

Kirsty Blackman: I thank the Minister. I would like to
press amendment 104, but not the other two in the
group.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 1]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Jonathan Reynolds (Stalybridge and Hyde) (Lab/Co-op):
I beg to move amendment 1, in clause 8, page 6, line 1, at
end insert—

“(aa) the interests of manufacturers in the United
Kingdom,”

This amendment requires the Treasury to have regard to the interests of
manufacturers in considering the rate of import duty.

The Chair: With this it will be convenient to discuss
the following:

Amendment 78, in clause 8, page 6, line 6, at end
insert “and

(e) the impacts on sustainable development.”

This amendment requires the Treasury to have regard to the impacts on
sustainable development in considering the rate of import duty.

Amendment 106, in clause 8, page 6, line 6, at end
insert “and—

(e) the public interest.”

This amendment requires the Treasury to have regard to the public
interest in considering the rate of customs tariff in its standard form.

Jonathan Reynolds: This amendment requires the
Treasury to have regard to the interests of manufacturers
in considering the rate of import duty. UK manufacturing
makes a vital contribution to the British economy each
year. According to House of Commons Library research
published in 2017, it accounted for 8% of jobs in the
UK, which is 2.7 million; £177 billion of economic
output, which is 10% of the UK’s total; and 57% of UK
imports, to the value of £243 billion. On a personal
note, I remain one of the vice-chairs of the all-party
parliamentary group on manufacturing. In my constituency,
those figures are roughly double the national average.

Manufacturing industry is significantly exposed to
Brexit in a number of ways, the first of which is the
export relationship. The UK exported goods worth
£134 billion to the EU in 2015. In other ways, manufacturing
industry is more reliant on imports, as many goods are
imported to be used in the manufacturing supply chain.
It is well known that the UK has a negative balance of
trade at present; in 2016, that deficit was £98.7 billion.

Secondly, keeping the supply chain flowing freely is
essential and time-critical. For example, while giving
evidence to the International Trade Committee in February
2017, Nissan said that its Sunderland plant—a place
very close to my heart because that is where I grew
up—holds only half a day’s stock and uses 5 million
parts a day, 60% of which are imported. As such,
Nissan has said that any disruption to its supply chains
would be “a disaster”.

Thirdly, supply chain imports are also heavily exposed
to movements in the price of sterling, which has become
considerably more volatile since the referendum result,
with the pound losing 15% of its value against the euro
between June and October 2016. Sterling’s weakness
against the euro continues, with the pound still 14% below
its pre-referendum levels.

12.15 pm

The fact that the UK is a member of the EU single
market and customs union means that, at present, there
are no tariffs on goods traded between member states.
There are no quotas or limits on the quantity of goods
that can be traded between member states. Non-tariff
barriers to trade have been eliminated, which means
that there are common technical specifications and
labelling requirements throughout the EU, and all member
states set the same tariffs for goods imported into the
EU from non-EU countries. The result is that there is
almost no need for customs checks for goods entering
from the EU.

So we cannot underestimate the scale of the shift that
is about to take place. There are major decisions to be
made about how we approach trade remedies and duties,
to allow British manufacturing to continue to succeed.
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For the first time in decades, those decisions will be
taken away from the EU’s collective decision-making
bodies and made here in the UK. It is therefore of
central importance that we listen to what manufacturers
are saying, as they navigate this process in parallel with
the legislative movements we are making today.

The representatives of manufacturing industry who
helpfully attended the evidence session on Tuesday
23 January, amply illustrated why this consultative approach
is important by raising considerations best understood
by those operating directly at the coalface. As Dr Laura
Cohen of the British Ceramic Confederation explained,
the ceramics industry holds major hesitations about the
Bill, and those will need to be addressed as secondary
legislation is introduced. The first of those is in regard
to dumping. Dumping is a major issue, which the EU is
working to combat, and which has in the past had a
major impact on many aspects of the UK, most recently
the UK steel industry, which I will go into more detail
about shortly. As Dr Cohen highlighted, there are pressing
concerns in her industry about how the dumping margin
will be measured, and there is currently no methodology
at all in the Bill in relation to that. Significant EU
activity is currently under way with regard to dumping,
but the challenge that we have is that because our
policies on this issue have been led by the EU, the UK
needs to develop its own institutional knowledge in this
area.

As Ian Cranshaw of the Chemical Industries Association
explained during the last evidence session, in his consultation
with one German company it noted that it had no trade
remedy personnel in the UK at all, and if it wanted
advice on how to deal with a trade remedy issue, would
need to consult headquarters in Germany. Obviously it
would be wrong to extrapolate that the UK has no
policy expertise at all in trade remedies, but it is worth
noting that as our policies in this area have historically
been developed in tandem with the EU, it stands to
reason that we may need to invest in more capacity to
ensure that we have the right bank of knowledge and
expertise.

Ian Cranshaw noted that the exception is UK Steel,
which has been active on this issue in recent years. That
is because the UK steel industry has been especially
vulnerable to dumping. Perhaps the most notable example
was Tata Steel’s well-publicised difficulties in 2016, which
were in part owing to imports of cheap Chinese steel.
Some media commentators alleged that the UK was
part of a blocking minority of member states that had
resisted EU efforts to toughen anti-dumping legislation
that would have allowed for retaliatory tariffs.

Nic Dakin: My hon. Friend is setting out the case for
the measures he is arguing for very strongly. He may or
may not agree, but it seems to me that it is important
that, when considering what to do, the actions he is
talking about need to be taken.

Jonathan Reynolds: I agree. Every member of the
Committee will recognise my hon. Friend’s constituency
interest and expertise in this area. I felt that the evidence
that UK Steel gave us earlier in the week was particularly
helpful in being prescriptive as to where it believes the
Bill falls short. As an industry, it is especially susceptible
to gaps in trade remedy legislation given the historic
damage that dumping has done to the sector.

Nic Dakin: The opportunity of leaving the European
Union ought to be to speed up these processes, and to
give greater confidence to the industry rather than less
confidence.

Jonathan Reynolds: That is absolutely the case. Gareth
Stace from UK Steel told us last Tuesday:

“The Government can promise anything they like, but more
than a third of all tariffs in place affect the steel sector and it hits
us hard, therefore, if this system, when it comes out, is not
appropriate for what it is trying to do.”––[Official Report, Taxation
(Cross-border Trade) Public Bill Committee, 23 January 2018;
c. 68-69, Q105.]

That will clearly result in huge problems for the sector.

UK Steel’s main reservation with the Bill is the lack
of detail, as my hon. Friend has said, which is present
on a number of fronts where it believes the industry
needs more certainty. Secondary legislation is being
relied upon to provide a huge amount of the practical
information we need. One of UK Steel’s specific concerns
is around investigations relating to the dumping of
foreign subsidies that can cause injury to UK industry.
As related by Dr Cohen in her testimony, to which I
referred earlier, there is no information on how dumping
margins are to be calculated.

UK Steel goes further and sets out a list of other
considerations that should be taken into account, including
how to assess whether a UK industry has been injured;
how to determine if such injury has been caused by the
dumped or subsidised imports; what principles may be
used in defining the products covered by an investigation;
how subsidies can be defined; what evidence an industry
needs to produce to trigger an investigation; how to
conduct an investigation, including any time limits; and
how to require guarantees to cover possible future
duties when provisional measures are required. It is a
long list and I could go on, but in the interests of the
Committee’s time I will not. However, it serves to illustrate
the point that there are a number of multi-layered and
complex considerations to take into account.

I also want to underline that this is not a matter of
protectionism. As Gareth Stace also made clear in
Tuesday’s evidence session:

“The steel sector thrives on free, liberalised trade. A third of all
steel produced in the world is traded across borders.”––[Official
Report, Taxation (Cross-border Trade) Public Bill Committee,
23 January 2018; c. 67, Q104.]

At present there are zero tariffs between developed
nations for steel trade. It was his belief that, without
trade remedies, there will be an increase in protectionism,
as they are essential to allowing free trade to take place.
I thoroughly endorse that message.

The upshot of such deputations is that manufacturers
are not asking for special measures from the outset, but
pointing out that we are on the cusp of a complex world
post-Brexit and they need more detail. It has been the
Government’s choice not to include such detail in the
Bill and it is too late to make that change now. It is clear,
however, that the lack of certainty that results has not
been optimal for our manufacturing sector and has
inhibited its ability to make plans and prepare for the
future.

As UK Steel has highlighted, the legislation lays out
the bare minimum needed, delegating all detail to secondary
legislation. It is true that we are on a tight timeline for
negotiations, but there is a wealth of global legislation
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that could have been drawn upon to help inform the
Bill, such as the US Tariff Act of 1930, the Canadian
Special Import Measures Act, the EU Regulations 2016/
1036—

The Chair: Order. The Member is straying slightly
outside the remit of the amendment and needs to bring
it back.

Jonathan Reynolds: Well, Ms Buck, I am just pointing
out that it was possible to put in detail. If that is not in
the Bill, we have to have amendments that allow for the
detail to be included.

The Chair: Pointing out needs to be done within the
scope of the amendment.

Jonathan Reynolds: The Opposition are asking for
the Government to offer reassurance to manufacturers
by enshrining consultation into subsequent procedures.
Clearly there are a great many things to consider, which
may be made clear only by close consultation with the
industries themselves. We are concerned that there is
potential for an abuse of power by subjugating the
process to secondary legislation, which is subject to
considerably less parliamentary scrutiny. For the final
time, I refer to UK Steel’s words:

“UK industry needs to be able to ascertain what its rights in
domestic courts will be to challenge the decisions of the Trade
Remedies Authority and the Secretary of State”—

The Chair: Order. I repeat that talking about the
secondary legislation matter is not within the scope of
the amendment. Please come back to the scope of the
amendment.

Jonathan Reynolds: Okay. I will take your advice on
that, Ms Buck.

Over the course of the Committee’s remaining days,
given the amendments we are due to consider, I believe
there will be a fuller debate about the issues I have
mentioned. However, as things stand, we appear to be
shackled to this process and it is therefore vital to
enshrine a right of consultation for manufacturers to
guarantee the future of UK industry and the 2.7 million
jobs bound up within it. No one wants to see a Brexit
underpinned by a race to the bottom, leaving the UK
susceptible to a repeat of the events that punished Tata
Steel in 2016. We cannot risk these being repeated in the
rest of the UK manufacturing sector. Parliament must
work with and listen to those on the front line, consider
their input and let them guide us on what we need to
succeed as a global economy in a post-Brexit world,
drawing on existing best practice from around the world.

I call on the Committee to support the Opposition’s
amendment, to enshrine the right to consultation, to
protect British jobs and British manufacturing, and to
guarantee that our post-Brexit economy does not leave
British industry out in the cold.

Kirsty Blackman: This aspect of the clause is about

“considering the rate of import duty that ought to apply to any
goods”,

and we have tabled amendments. The Government have
chosen not to include in this provision a reference to
“any other factor” or even the preferable “any other
relevant factor”, but have laid down a number of factors
that they are believe are relevant in this case. Both the
Scottish National party and the official Opposition,
with amendments 1, 78 and 106, are trying to increase
the number of factors that will be considered when the
rate of import duty that ought to apply is being considered.
The clause already includes

“the interests of consumers…the desirability of maintaining and
promoting…external trade…the desirability of maintaining and
promoting productivity…and…the extent to which the goods
concerned are subject to competition.”

On amendment 1, I associate myself with many of
the shadow Minister’s remarks about the importance of
manufacturing. It has been concerning that the Government
have not taken into account the interests of manufacturing
in many of the actions that they have taken. Therefore,
it would be useful for the House to have the comfort
that the Government would have to consider the importance
of manufacturing when they were making these decisions.

The Scottish Government are in a much better place
in that, in relation to steel and Tata Steel specifically, we
have saved the Lanarkshire plants, and we have worked
with BiFab. If the UK Government had previously
taken actions like that, we would be in the much better
position of feeling that they would be likely to protect
the interests of manufacturing. We are therefore happy
to associate ourselves with the Labour amendment.

Amendment 78 has been suggested by Traidcraft. I
will talk about exactly why Traidcraft says that it is
important. The UK has signed up to the sustainable
development goals. They are incredibly important for
the future of the world—for our children and our
children’s children—in ensuring that there is sustainable
development. Traidcraft says:

“It is therefore vital that consideration of sustainable development
is contained in primary legislation to avoid the potential for the
UK to inadvertently contravene its global commitments…If
sustainable development were added to this list it would ensure
the Government were able to fulfil its global commitments.”

That is a strong message from Traidcraft about this
aspect of the clause. Because, as I said, the Minister has
not included in it “any other relevant factor”, we want
to be clear that the Government are protecting the
interests of manufacturers, but also the interests of the
future of the planet.

Amendment 106 is in my name and that of my hon.
Friend the Member for Dunfermline and West Fife.
Again, the factors that the Minister is required to
consider when setting the rate of import duty are not
wide enough. We suggest including a reference to the
public interest generally, so that the Minister and the
Treasury, in making these decisions, would be required
to look at whether the public interest generally would
be served by the rate of import duty that they were
imposing.

All three proposals are relevant considerations for
the long-term future of manufacturing which, given the
not-very-good productivity in the UK, is hugely necessary
and something that we need to protect. I do not know
how anybody could argue with looking at sustainable
development, given that the future of our planet is at
stake. On the point about the public interest in general,
we are all here to represent our constituents—we are
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here to ensure that their views are heard in this place—so
it is completely reasonable that the Minister and the
Treasury, in making any rules under this aspect of the
clause, would consider the public interest generally, as
well as the other four factors already mentioned.

Nic Dakin: In opening the debate, the Minister helpfully
said that the intention was to introduce things in a way
that did not disrupt things that were currently going on.
The advantage of amendment 1 is that it would help
to bring that about by adding in “the interests of
manufacturers”as part of the test. It would give confidence
to manufacturing areas.

I speak as somebody who represents a steel town. The
confidence of manufacturers and the people who work
there, who are also significant consumers in the local
economy, is important because those manufacturing
sectors desperately need investment in capital and in
new ways of working to remain competitive in a competitive
world.

The Minister and the Government would do well to
consider that, because it would assist in delivering
continuity—the outcome that the Minister set out at the
beginning—and the confidence necessary for the investment
we need. We cannot delay investment, although that
might happen, because that would mean delayed
opportunity. One of the Government’s overriding
responsibilities is to put confidence into the system so
that the risks of leaving the European Union are diminished
and the opportunities are enhanced.

12.30 pm

Anneliese Dodds: I shall speak to amendment 78,
which has already been referred to. To be clear, we
already have a list in the Bill of different considerations
that ought to apply when calculating the rate of import
duty for goods in a standard case, which includes,

“the interests of consumers…maintaining and promoting the
external trade…maintaining and promoting productivity…the
extent to which the goods concerned are subject to competition.”

That is why we suggest that we should have a holistic
look at other matters that should be considered.

That is particularly important when it comes to the
calculation of import duties with a view to environmental
sustainability. When the current chief co-ordinator at
the World Trade Organisation, Christiane Kraus, was at
the World Bank, she spelled out reasons why environmental
considerations might be relevant to the setting of trade
parameters, in the absence of other mechanisms for
promoting global environmental common goods. We
may well be entering a period where it is very difficult to
get international agreements on environmental matters,
not least because of the direction of the American
Administration, so it seems sensible to retain the possibility
of so-called eco-tariffs in the Bill.

In addition, even inside the EU’s customs regime,
there is evidence of illegal waste trading. Revelations
from the Environmental Investigations Agency concerning
the toxic trade in cathode ray tubes from the UK to
Nigeria and Ghana make for very disturbing reading.

It is absolutely appropriate that we refer to sustainable
development in relation to import duties, and to refer to
it in this clause would rectify the fact that there is no
mention in the rest of the Bill—I was very surprised
by this—of the many factors relating to sustainable
development that are otherwise covered by the EU

customs regime. There is no mention of the environment,
aside from the competitive environment; of forestry,
aside from in relation to trading stamp schemes; or of
chemicals, waste or wildlife. That is a significant departure
from the EU customs regime.

The EU’s rules around authorised economic operators
indicate that, for a company to become a member of
that scheme, it needs to show that it does not have a
record of serious infringements, including infringements
against environmental legislation. EU legislation is clear
that that status can be suspended if there is a threat to
public safety, the protection of public health or the
environment.

Many other areas in the customs regime that reference
or have cross-connections with accompanying EU legislation
are not picked up in the Bill. EU forest law enforcement,
governance and trade—FLEGT—covers a licensing scheme
for timber. That is relevant to import duty costs, because
the importer is liable for the cost of the verification of
any licences and of the translation of any paperwork
related to its enforcement. Illegal, unreported and
unregulated fishing is strictly controlled through EU
regulation. Trans-boundary shipments of waste must
comply with the 2006 EU waste shipment regulation.

The CITES treaty applies to wildlife, so we would
still be covered by that when we leave the EU, but the
EU goes further—that is incorporated in the overall
customs regime. For example, there are regulations
about documentation and labelling and a longer list of
species upon which import controls are applied for the
EU compared with under CITES. Finally, when it
comes to measures about trade in environmentally-
damaging chemicals, we have EU-level quotas on ozone-
depleting substances and carbon-producing F-gases,
and a notification procedure for other potentially dangerous
chemicals.

I accept that in all those areas we could be asking for
lots of different amendments to try to rectify some of
these problems—I am sure Members will try—but having
that environmental sustainability criterion for assessing
import duties in the Bill, and placing it near the start,
will raise its profile, which the Government sadly seem
not to have considered at all when putting the Bill
together. That is worrying given the prominence of
these matters within the EU’s existing customs regime.

Peter Dowd: It is a pleasure to serve under your
stewardship, Mrs Buck. I hope that, as in the sessions
on the Finance Bill, we will have a major climbdown—the
Minister and other members of the Committee will
note that from that Bill.

The SNP amendment 106 would require the Government
to have regard to the public interest in considering the
rate of customs tariffs on our exit. It would add a public
interest test to the four existing conditions that the Bill
requires the Treasury to have regard to when deciding
to apply customs tariffs to goods entering the United
Kingdom. Those existing conditions in the Bill are the
interests of consumers, the desirability of promoting
external trade, the desirability of promoting productivity
in the UK and the extent to which goods are subject to
competition.

Members will note that, throughout the passage of
the Bill, we have been seeking to ensure parliamentary
scrutiny. We will continue to do so. In one of the
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evidence sessions, we heard from one witness, Kathleen
Walker Shaw, the European officer of the GMB union,
who said that she spent many evenings drafting her
union’s response to the trade White Paper only to find
eight hours later that the Bills had been published. I
think that it is fair to say that that was not a particularly
isolated view in the session.

The Opposition have concerns about the specifics of
the SNP amendment, which means we take a slightly
different approach. We believe that, in key sections of
the Bill, the public interest is being used as a mechanism
to widen the powers of the Secretary of State. That is
perhaps most pronounced in schedule 4, which empowers
the Secretary of State to reject a recommendation of
the Trade Remedies Authority based upon a belief that
it is not in the public interest. I respect people’s beliefs,
but in this forum they have to be based on evidence, and
I am not sure that we will get much of that. We have
tabled a number of amendments of our own, and I
want to dwell on them.

It is incumbent on me to point out that public interest
is not defined in the Bill. That leaves a good deal of
room for manoeuvre for the Secretary of State to determine
the public interest, without appropriate parameters about
precisely what it means. Precision is not one of the
endearing features of the Bill. We are happy for the
Government to have powers to take the public interest
into account in certain circumstances, but only on the
basis that it is concretely defined in primary legislation.
That is yet another lacuna in the Bill, and a stubborn
point that will be addressed time and again in these
proceedings.

The Minister used the example of national security in
the evidence session on Tuesday. That does seem a
useful definition of public interest, and we believe that
national security should provide an explicit limit to the
definition of public interest in the Bill. We know, after
all, that the Secretary of State has some novel ideas
about what the public interest might be. They are views
that ostensibly focus on the needs of the consumer over
the producer. However, it has to be said that that is a
one-dimensional approach taken by the Government,
which was laid bare in the witness session. In response
to the Financial Secretary’s question about consumers
potentially being disadvantaged compared to producers,
Ms Crawford responded:

“Consumers are also workers who are employed in some of
these industries, and they will not benefit from having unfair
trade practice disadvantage them and the quality of their goods.
That is something we must bear in mind.”––[Official Report,
Taxation (Cross-border Trade) Public Bill Committee, 23 January 2018;
c. 42, Q53.]

That is a more sophisticated definitional approach than
the Government’s.

Although we support the efforts of the Scottish National
party to introduce checks and balances, we have concerns
at this stage. In that regard, we cannot support the
amendment. I hope the hon. Member for Aberdeen
North will take our statement in good faith.

Mel Stride: We have had a wide-ranging debate on
this group of amendments, much of which covers matters
that we will come to later in the Bill. I will focus my
remarks on the details of the amendments and the clause.

The hon. Member for Scunthorpe rightly pointed out
that I said earlier that the Government’s intention was
to ensure that we had a minimum of change in the
regime, for the obvious reason of providing familiarity
and certainty to businesses. That is an important point
and it is why clause 8(5) takes precedent from the Treaty
on the Functioning of the European Union. It is very
much grounded in where we currently are, as opposed
to venturing out to pastures new, some of which would
be unfortunate or inappropriate, or so the Opposition
would have us believe.

The hon. Member for Oxford East mentioned authorised
economic operators, which we will come to in clause 22,
to make the general point that a number of things do
not appear in the Bill, such as our habitats and various
other things in existing EU legislation. On AEOs, the
Bill introduces powers in clause 22 that will allow us to
address exactly those elements when HMRC and the
Treasury come to lay regulations as to, for example,
what qualifications there might be to become registered
as a certified AEO. Those kinds of issues can be picked
up at that time and scrutinised further by the House.

The meat of clause 8 is in subsection (5), which states:

“In considering the rate of import duty that ought to apply to
any goods in a standard case, the Treasury must have regard
to…(a) the interests of consumers in the United Kingdom”

and

“(b) the desirability of maintaining and promoting the external
trade of the United Kingdom”.

It is hard to see how that would not have to take into
account the manufacturing element and the health of
the manufacturing sector. Subsection (5)(c) states that
the Treasury must have regard to

“the desirability of maintaining and promoting productivity in
the United Kingdom,”

It is very difficult to see how the manufacturing sector,
which represents around 10% of the UK economy,
could be entirely ignored or in any sense neglected.
Subsection (5)(d) states that the Treasury must have
regard to

“the extent to which the goods concerned are subject to competition.”

I suggest that manufacturing would be core to any
decisions on the setting of duties made in that context.

Subsection (6) states:

“In considering the rate of import duty that ought to apply to
any goods in a standard case, the Treasury must also have regard
to any recommendation about the rate made to them by the
Secretary of State.”

As the Committee will know, the term “Secretary of
State”refers to any Secretary of State in any Department,
so on concerns relating to sustainable development, the
relevant Department—

Kirsty Blackman: Actually, subsection (7) goes on to
say that the Secretary of State

“must have regard to the matters set out in subsection (5)(a) to
(d)”,

and not to other factors such as sustainable development.

Mel Stride: The hon. Lady has pre-empted my next
point. Although subsection (7) does say that, it does not
say that the Secretary of State cannot have regard to
any other matter—it does not exclude. It would be
strange if a Secretary of State was told that they had to
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have regard to those four aspects when considering an
issue and they took that to mean that they could not
consider any other aspect. I draw the Committee’s
attention to that aspect of the Bill.

On the specific case of sustainable development, we
will debate and scrutinise the provisions in the Bill that
accommodate setting up our unilateral trade preferences,
which are extremely important in the context of sustainable
development. On those grounds, I urge the Committee
to reject the amendments.

12.45 pm

Kirsty Blackman: Specifically on what the Minister
has said, it is clear from various evidence we have
received that the Government have not chosen simply
to replicate things such as the Union customs code. In
some places they have chosen to replicate it, but in
others they have chosen not to. The concern is that the
Government’s judgment has not been great in choosing
which parts to replicate and which parts not to replicate.
The measure has clearly been drafted in a hurry. From
the Minister’s argument in relation to what the Secretary
of State would have regard to, it is clear that this section
of the legislation has not been particularly well thought
through.

Opposition Members are not asking for unreasonable
things. Having regard to sustainable development is
completely reasonable. If the Minister is clear that that
will be looked at anyway, or if the Secretary of State
decides to get involved in any decision, it does not cost
anything to add that into the Bill. If the Minister is
clear that the Government will consider the interests of
manufacturers because they are integral, it does not
cost anything to add that into the Bill. It would be
useful and helpful to businesses and would be a nice
sign of confidence in businesses. It would be great for
the Government to not just talk about increasing
productivity, but to say to manufacturers, “We will
support you and ensure that your interests are protected.”
If the Minister is clear that such things are going to
happen anyway, it would not cost the Government
anything and they would lose nothing, but it would
ensure that people feel more positively about the Bill.

Mel Stride: I will be brief because the Committee is
anxious to make progress and move on to some important
clauses. I will not repeat the earlier comments that I
made other than the overarching comment, which is
that the provisions in the Bill as drawn are very broad
and will pick up on the concerns that the hon. Lady has
raised.

Jonathan Reynolds: I appreciate the Minister’s response
and his words of reassurance, but if he were being
fair-minded he would acknowledge that there is still
significant uncertainty and concern in UK industry,
particularly in the manufacturing sector. As the evidence
session showed the other day, there are more known
unknowns than anything else in this area, and amendments
that seek to mitigate that and provide more reassurance
are reasonable and prudent, so we would like to press
the amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 2]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Jonathan Reynolds: I beg to move amendment 2, in
clause 8, page 6, line 9, at end insert—

“(b) by a relevant select committee of the House of
Commons, or

(c) contained in a resolution of the House of Commons.”

This amendment requires the Treasury to have regard to
recommendations of any relevant select committee of the House of
Commons or contained in a resolution of the House of Commons in
considering the rate of import duty.

The Chair: With this it will be convenient to discuss
the following:

Amendment 3, in clause 11, page 8, line 18, at end
insert—

“(b) by a relevant select committee of the House of
Commons, or

(c) contained in a resolution of the House of Commons.”

This amendment requires the Treasury to have regard to
recommendations of any relevant select committee of the House of
Commons or contained in a resolution of the House of Commons in
considering the rate of import duty.

Amendment 4, in clause 12, page 8, line 40, at end
insert—

“(b) by a relevant select committee of the House of
Commons, or

(c) contained in a resolution of the House of Commons.”

This amendment requires the Treasury to have regard to
recommendations of any relevant select committee of the House of
Commons or contained in a resolution of the House of Commons in
considering whether to exercise the power to set lower rates of import
duty.

Jonathan Reynolds: I will endeavour to take a little
less time on amendment 2, Ms Buck. My enthusiasm
and enjoyment of a Bill Committee perhaps gets the
better of me at times.

The amendment would require the Treasury to have
regard to the recommendations of any relevant Select
Committee or those contained in a resolution of the
House of Commons in considering the rate of import
duty. This goes to the heart of how the Bill is constructed
and how we will seek to scrutinise it. For reasons we
have already covered, the Bill is very much an outline
framework Bill, the details of which must be added at a
later date. That relates to the way in which the negotiations
have progressed. We must think about how to ensure
that there is no democratic deficit in how the detail of
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the Bill is filled in, and that the core objective of
Brexit—greater democratic control for the House of
Commons—is achieved.

The Opposition recognise the need for the Government
to make the necessary preparations to create the UK’s
customs and tariff regimes post-Brexit, but we do not
accept that that means allowing the Government to
concentrate all those powers in the Executive. It is the
Opposition’s view that, in this instance, the Conservative
interpretation of taking back control has simply meant
moving it from Brussels to Whitehall. That is true not
just of this Bill but of many parts of the Brexit legislation.
In our view, tariffs should undergo the same parliamentary
process as taxation, with similar levels of parliamentary
scrutiny.

In the evidence sessions on Tuesday, we heard about
the sheer diversity of areas that could be affected and
that will need input into the detail of the Bill. We
believe that Select Committees could play a crucial
parliamentary role in providing some of that detail. If
the Select Committees were allowed to engage with a
wide range of stakeholders to contribute to the
Government’s evidence base, we believe that it would
widen the debate. It would also provide for a critical
role in holding the Government to account. Select
Committees’ ability to compel witnesses to appear to
give evidence would allow them to interrogate Ministers
about the consequences of some of the details of the
secondary legislation and process as it unfolds, which
could be invaluable. It could also help build political
consensus by identifying common ground between different
groups of politicians, which is especially important
given how divisive Brexit has been thus far.

Lastly, Select Committees could engage with the media
and public, which would be a key contribution to the
transparency of the process, accountability and scrutiny.
Where there is potential in the Bill for trade decisions to
be made seemingly unilaterally by the Secretary of
State, having public and transparent debates through
parliamentary Select Committees could be critical. I
therefore urge the Committee to vote in favour of the
amendment, which would be a significant step towards
ensuring that we make every effort to handle this once-
in-a-generation event with the parliamentary scrutiny,
accountability and checks and balances that it demands.

Kirsty Blackman: I have previously complained about
the composition of Public Bill Committees, given the
UK Government’s gerrymandering so that they can
have a majority in Bill Committees despite not having a
majority in the House. The change would mean that
scrutiny would be done effectively, and not just by
Committees with a majority of Government representatives
who will win every vote by 10 to nine. The amendment
is incredibly important and would ensure effective and
appropriate scrutiny, and make for better legislation.

Mel Stride: Amendment 2 would require the Treasury
to consider recommendations made by a relevant Select
Committee or a resolution of the House of Commons
when considering the rate of import duty that ought to
apply in the standard case.

The Treasury will listen closely to recommendations
from a range of interested parties, including relevant
Select Committees and, of course, Members of the House.

In addition, Select Committees already have the power
to question Ministers on policy within their departmental
remit, and the Treasury will answer any questions from
relevant Select Committees. Therefore, the Government
believe that it is not necessary to include that in the Bill.

Amendment 3 would place the same obligation on
the Treasury when considering what provisions to include
in regulations related to quotas, such as determining
the rate of import duty applicable to goods that are
subject to quotas, and amendment 4 would introduce
that requirement when making regulations concerning
tariff suspensions. For the same reasons that I set out
in relation to amendment 2, the Government do not
believe that it is necessary to include such provisions in
the Bill.

I have one final point in response to the point made
by the hon. Member for Aberdeen North about scrutiny
and needing provisions in the Bill. This Bill will, of
course, have Report stage, which will be an opportunity
for scrutiny by a far wider group than a Committee on
which the Government might typically have a majority
of one. Every Member of the House will have an
opportunity to participate in that debate and consideration
of further amendments.

Peter Dowd: The amendments seek to ensure that the
Treasury must have regard to any Select Committee
recommendations or House of Commons resolutions
in two circumstances: first, when setting the rate of
import duty on a specified good; and secondly, when
lowering the rate of import duty on specific goods.
Through the amendments, we seek to improve the
mechanisms of accountability and ensure that any decision
taken by the Treasury on duties and tariffs is taken on
the basis of a democratic approach to the management
of our economy, with a full and proper place for Parliament
and its constituent parts.

We want the UK to have a full and functioning
customs system in place when we leave the European
Union. The powers transferred in the Bill give the
Chancellor, the Secretary of State or others the ability
to restructure the entire economy at a few strokes of a
pen, without any consultation with those affected by
changes to our customs regime. That is deeply concerning
for anybody.

Since the Government failed to win a majority at the
recent general election, we have seen numerous attempts
to centralise power within ministerial portfolios, reducing
the role of Parliament and the scrutiny of Government
decisions, as has been alluded to on a number of occasions
today. The Bill is yet another example of that trend. As
the Lords Delegated Powers and Regulatory Reform
Committee made clear, the current trend is towards a
“massive transfer of power” to the Executive and away
from Parliament. Every parliamentarian in this room
should be deeply concerned about that because, at the
end of the day, we get £75,000 a year to come here and
scrutinise the Government and we are not being allowed
to. We are therefore seeking to introduce the checks and
balances necessary to ensure that a future customs
framework and its operation continue to have proper
democratic scrutiny and oversight. Stakeholders should
be brought into the process.

The amendments would introduce an advisory capacity
for Select Committees or the House in the process of
determining import duties. That would broaden the
number of those who have a democratic role in supporting
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and informing decision-making. That is what we are
here for. Currently, as the Lords Committee made clear,
the Bill provides 150 separate powers to make tax law.
We are merely suggesting that widening the number of
parliamentarians who can influence those decisions is a
matter of building a genuinely rigorous democratic
process.

Crucially, as hon. Members are aware, Select Committees
are made up of Members from across the House. That
cross-party approach can only support a proper decision-
making process on the important issue of customs
tariffs. We hope therefore that Members will consider
the benefits of including the expertise of a Committee
or the House in general within the vital process of
examining evidence and providing independent advice—
the Government may not wish to hear that advice,
but it should nevertheless be given to them. Ultimately,
that can only help to support the work of the Treasury
in achieving the best outcome, regardless of party
concerned.

It is reasonable in distillation to assert that Mr Blackwell
from the Hansard Society said that there is a problem
that

“the balance between Parliament and the Executive...has always
been on the side of the Executive”––[Official Report, Taxation
(Cross-border) Public Bill Committee, 23 January 2018; c. 51, Q71.]

This is a chance to rebalance that. Given the extent of
delegation to Ministers set up in this Bill and other
Brexit Bills, the role of Parliament is being downgraded.
The Government know that; Members in this room
know that; consumers know that; and producers know

that and the public know that. The Government should
think on that. Frankly, they should come clean, have
the courage of their convictions, acknowledge it publicly
and, in so doing, stop hiding behind what for many
people are the vagaries of procedure—negative, affirmative
and so on. We ask the Committee to support our
amendments today in the interests of democratic scrutiny.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 3]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Ordered, That further consideration be now adjourned.
—(David Rutley.)

12.59 pm

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 25 January 2018

(Afternoon)

[MRS ANNE MAIN in the Chair]

Taxation (Cross-border Trade) Bill

2 pm

The Chair: It is quite warm in the room, so if any
right hon. and hon. Members would like to remove
their jackets, please feel free.

Clause 8

THE CUSTOMS TARIFF

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 7, in clause 32, page 19, line 14, leave
out subsections (2) to (4).

This amendment is consequential on NC1.

Amendment 8, in clause 32, page 19, line 31, leave
out

‘other than regulations to which subsection (2) applies’.

This amendment is consequential on NC1.

New clause 1—Setting the customs tariff: enhanced
parliamentary procedure—

(1) This section applies to—

(a) the first regulations to be made under section 8, and

(b) any other regulations to be made under that section the
effect of which is an increase in the amount of import
duty payable under the customs tariff in a standard
case (within the meaning of that section).

(2) No regulations to which this section applies may be made
by the Treasury in exercise of the duty in section 8(1) except in
accordance with the steps set out in this section.

(3) The first step is that a Minister of the Crown must lay
before the House of Commons a draft of the regulations that it is
proposed be made

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (3)—

(a) the rate of import duty applicable to goods falling
within a code given in regulations previously made
under section 8 or in the draft of the regulations laid
in accordance with subsection (3);

(b) anything of a kind mentioned in section 8(3)(a) or (b)
by reference to which the amount of any import duty
applicable to any goods is proposed to be determined;
and

(c) the meaning of any relevant expression used in the
motion.

(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(6) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4)(a)
to (c), give effect to the terms of the resolution referred to in
subsection (5).

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting the customs tariff, with a requirement
for the House of Commons to pass an amendable resolution authorising
the rate of import duty on particular goods.

Peter Dowd (Bootle) (Lab): It is a pleasure to see you
in the Chair, Mrs Main.

The new clause establishes a system of enhanced
parliamentary procedure for regulations setting the customs
tariff, with a requirement for the House of Commons to
pass an amendable resolution authorising the rate of
import duty on particular goods. It requires a vote in
the House of Commons to authorise the rate of import
duty on particular goods through enhanced parliamentary
procedure. The details are set out in the new clause—it
is indeed quite detailed.

I do not consider asking for normal parliamentary
oversight to be a controversial request, as shocking as
that might seem to the Government. They have made it
clear that this is a money Bill and will therefore avoid
proper scrutiny in the House of Lords. I sound like a
stuck record, but Parliament’s ability to scrutinise has
been a theme since the general election.

That concession highlights a key point, however: this
is Parliament’s power of the purse. That convention
dates back to Charles II and ensures that taxes cannot
be collected without the consent of the Commons. We
should be deeply concerned about this Bill getting through
because we were not alert to or cognisant of the significant
issues that face us. In all the melée of Brexit, the EU
(Withdrawal) Bill, this Bill, the Trade Bill and the other
Bills that will come through, we must assert our right as
parliamentarians to hold the Government to account,
particularly when it comes to taxes.

The raising and lowering of tariffs is effectively the
taxation of goods coming into the country. It will bring
revenue to the Exchequer that will have a significant
impact on public finances and departmental budgets,
not to mention the economy as a whole. I could push
further on the £350 million a week for the NHS, but I
will not on this occasion—I know the Minister will be
pleased.

The Financial Secretary to the Treasury (Mel Stride):
Thank you for not mentioning it.

Peter Dowd: The Opposition believe that, just as
changes to tax are brought in in the form of a money
Bill, so should changes to tariffs and customs duty.
That is practical, reasonable and very responsible, if I
may say so. We are not suggesting that there should be a
vote every time that a tariff is raised or lowered; instead
we envisage the Government regularly introducing to
Parliament a list of changes for Members to scrutinise
and vote on.

The alternative to a democratic and open process is
the hoarding of power in the Treasury or the Department
for International Trade, which alone will set the UK’s
future customs tariffs. The workings and logic behind
their decisions will be largely unknown, and hidden
from the scrutiny of the House. That is the theme of our
amendments with regard to the Select Committees.
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The Minister says that Select Committees will be able to
bring the Minister in, question them and have a chat
with them, but I am afraid that is not strong enough.

This is the biggest constitutional change we have had
for as long as anyone can remember, and it is incumbent
on us to ensure that when we have major shifts in power
between the Executive and the Commons, we can challenge
them. I think a confident Government would acknowledge
that. I would not use the word “concede”, but I think a
Government, who were confident in their own abilities—

Nic Dakin (Scunthorpe) (Lab): Strong and stable.

Peter Dowd: I refuse to use the phrase “strong and
stable”, but if the Government had confidence in their
policies, they would not shy away, in any way, from the
proposals that we have set out. I am interested to hear
what the Minister says about them. In the oral evidence
sessions, several witnesses expressed concern, and were
reluctant to agree that the lines of communication
between businesses, between organisations, between agencies
and so on were conducive to getting a proper hearing. I
think Members most probably got that message from
the witnesses. Communication lines are there, but in a
sense no one is at home; that is certainly the perception
that I got.

Customs tariffs will be unamendable and unchangeable
except, in effect, at the whims of the Chancellor and a
Trade Secretary. It may well be that those individual
Ministers are very open to dialogue and persuasion,
and are in listening mode. Then again, they might not
be, and this Parliament has always challenged the whim
of whoever might be in power. [Interruption.]

The Chair: Order. I am sure the hon. Member for
York Outer (Julian Sturdy) knows where the off switch
is. Perhaps he would like to find it?

Peter Dowd: The Government have done precisely the
same thing in relation to scrutiny—they have turned it
off.

As I said, we cannot allow this to be left to the whims
of a Minister, because as has been suggested in the last
day or two, the amount of Ministers coming and going
has been vast, and it is causing a certain amount of
dissonance in the operation of Government from what
I can gather, and from what the report says. So, we
cannot have a system that is at the whim of this dissonance,
so to speak, in two or three years’ time—whichever
party is in power.

Ultimately, this comes back to the phrase by James
Otis, which must have been quoted millions of times in
the House in the three or four centuries since it was
spoken: “No taxation without representation”, because
that leads to tyranny.

Kirsty Blackman (Aberdeen North) (SNP): It is a
pleasure to be here and to have you in the Chair this
afternoon, Mrs Main. We support new clause 1, which
has been tabled by the Opposition, and we would be
happy to support it if they decide to put it to the vote.

I have concerns about clause 8 because of the deficiencies
that we discussed earlier. I hope that, by Report, the
Government will have come back to some of the suggestions
that the official Opposition and the Scottish National party

have made, and given them some level of consideration.
Although clause 8 has deficiencies, it is my working
assumption that even if we were in a customs union—which
would be my preferred option—we would still need to
set our tariffs and to lodge those schedules with the
World Trade Organisation, so, even in the event of the
UK being in a customs union with the EU, I imagine
that there would still be a requirement for the Government
to have the power to set tariffs.

On that basis, clause 8 is necessary whether or not the
Government decide to come out of the customs union
or to pursue a customs union. So, although it is deficient,
we need to do something. It would be useful if the
Minister was to say that he might consider coming back
on Report to some of our amendments—even if he said
he would consider it, that would be incredibly helpful—but
as I said, we will support Labour’s new clause.

Mel Stride: It is a pleasure to serve under your
chairmanship, Mrs Main. I thank the hon. Member for
Bootle for his remarks. His usual brilliance was enhanced
by an unknown quality of being able to summon dramatic
music to enhance his comments. He gets better and
better, the longer we hear from him.

The hon. Gentleman raised various general points,
including the fact that this is, in effect, a Finance Bill
and therefore will not be amended in the House of
Lords. There are good reasons for that. There is a very,
very long tradition for Bills that relate substantially to
tax and the rating of charges to be handled in that
way—both by this Government and by Labour, when it
was in government.

Nic Dakin: But the Bill does go into the House of
Lords, and I am sure that the Government will be
listening carefully to what their lordships say.

Mel Stride: The Government of course listen to
everybody who has an opinion—or, should I say, a
relevant opinion; a rational opinion, even—on the matter
in hand, and we will continue to do so.

The hon. Member for Bootle raised the obvious and
important point that with Brexit in the round, we are
looking at a big constitutional change—I think that was
the expression he used—which is undoubtedly true.
However, he seized on that known fact to suggest that in
the narrow case of the change in the duties on specific
goods, we should therefore have a highly augmented
level of scrutiny. I do not think that the two things are
linked. The Bill deals narrowly with duties, and more
robust scrutiny is suggested through the affirmative
statutory instruments for the first introduction of the
tariff and for all duties that are changed in an upward
direction afterwards. He stated that there will be a huge
change, but the Bill’s purpose is to narrow down that
change wherever we can, not least regarding our tariff
arrangements.

Peter Dowd: I understand exactly where the Financial
Secretary is coming from. Given the level of change and
the surety that we must give people that these matters
are being carefully and assiduously considered, the parts
are in a way greater than the sum. Does he therefore
agree that it is important to send a message that
Parliament—appropriately, through a proper mechanism,
and not through ministerial diktat—should be able to
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[Peter Dowd]

consider these matters in more detail than it can under
the mechanisms and frameworks being provided by the
Government?

Mel Stride: The hon. Gentleman has eloquently revisited
the points that he made in his opening remarks. We have
a narrow scope for the tariff ’s introduction, with all the
thousands and thousands of different categories, duties,
goods and so on that will be contained within it. It
allows for provision to vary those duties. As I mentioned,
we have said that when the tariff and all the duties that
are under it are introduced—and indeed, when the
duties are increased, or the Government seek to increase
them—the affirmative procedure will be in place. Given
the narrowness of the scope of the regulations and the
fact that enhanced scrutiny will be in place through the
affirmative procedure, I hope that the hon. Gentleman
feels that that will be enough under the circumstances.

Before I deal with the specifics of clause 8 and the
new clause, I will respond to the hon. Member for
Aberdeen North. She exhorted me to consider her pleas
carefully—how could I possibly not, under those
circumstances? I can reassure her. As we were discussing
earlier, I had haggis for lunch, with some mashed potato
and swede, and I now have the “Braveheart” spirit—
although that did not end all that well, did it? However,
fortified with that spirit I will do my utmost, as I would
in any case, and consider the amendments very carefully.
I am sure that the hon. Lady will return to the matters
on Report.

2.15 pm

Clause 8 requires the Treasury to establish and maintain
a customs tariff. The rates of duties set under the clause
will apply to goods from every country, unless varied by
another clause. It enables the implementation of a
range of tariff options so that the UK can respond to
changes in the global trading environment, now and in
the future.

The UK currently applies duty to imports to the UK
under the Union customs code. The UK’s standard
duty rates, as a member of the EU, are contained within
the common external tariff. When we leave the EU, the
Bill will require the Treasury to establish and maintain a
customs tariff that will, among other things, specify the
rate of import duty applicable to goods.

The UK is working with the WTO to establish the
UK’s bound tariff schedule. The bound tariff schedule
sets the maximum rate of import duty that a country
may apply to imports; the UK can then choose what
rate to apply, provided it is at or below the bound rate.
Import duty rates specified under the clause must be
consistent with those international obligations.

Clause 8 sets out what must be contained in the
customs tariff. The customs tariff is a system by which
goods are classified and given codes and an applicable
rate of import duty and contains rules for determining
the amount of import duty applicable. That enables the
UK to classify goods and determine the amount of
import duty that they should be subject to.

The clause allows the UK to calculate the amount of
any import duty due. That could be by reference to the
value of the goods, the weight or volume of the goods, or
any other measure of their quantity or size. The Treasury
must have regard to any recommendation from the

Secretary of State as to the rate of import duty applicable
under the customs tariff. That is because the tariff is an
important lever of trade policy, as well as a fiscal lever
with impacts on the domestic economy.

We carefully considered what would be the appropriate
level of parliamentary scrutiny for regulations made
under the clause. As I have explained, the first regulations
made under clause 8 and any subsequent regulations
that increase the rate of import duty payable in a
standard case will be subject to the made affirmative
procedure and will therefore cease to have effect after a
prescribed number of days unless formally approved by
Parliament.

Our import duty rates will have a wide-ranging impact
on the economy, and it is therefore right that the Secretary
of State and the Treasury, when recommending and
setting the rate of import duty, should have regard to
the interests of UK consumers, the desirability of promoting
the UK’s external trade, and maintaining and promoting
UK productivity.

New clause 1 and the consequential amendments 7
and 8 would put in place additional parliamentary
processes for setting the tariff. For indirect tax matters,
it is common to have framework primary legislation
supplemented by secondary legislation. The Bill introduces
a comprehensive framework for a new stand-alone customs
regime, which will be underpinned by detailed and
technical secondary legislation. The Bill ensures that
the scrutiny procedures that apply to the exercise of
each power are appropriate and proportionate, taking
into account the technicality of the regulations and the
frequency with which they are likely to be made.

The tariff is long and complex, with more than
17,000 different types of good, and potentially subject
to regular amendments. For example, the Commission
currently makes daily changes to the tariff, some of
which would, if the Government continued to take that
approach, fall into the scope of the additional procedure.
That is simply not practical. For the tariff powers under
clause 8, the made affirmative procedure will apply the
first time the tariff is set, and for any increases in duty
payable under the tariff in a standard case. The negative
procedure will otherwise apply.

Question put and agreed to.

Clause 8 accordingly ordered to stand part of the Bill.

Clause 9

PREFERENTIAL RATES: ARRANGEMENTS WITH

COUNTRIES OR TERRITORIES OUTSIDE UK

Kirsty Blackman: I beg to move amendment 107, in
clause 9, page 6, line 24, leave out “may make regulations”
and insert

“must make regulations following consultation with relevant
stakeholders”.

This amendment requires the Treasury to consult relevant stakeholders
before making regulations giving effect to an arrangement for a
preferential tariff.

To explain the reasoning behind our amendment I
need to mention a couple of things in the clause. It is
headed, “Preferential rates: arrangements with countries
or territories outside UK” and the explanatory note
explains more about those:

“This clause broadly covers any arrangements, international
agreements or memoranda of understanding”.
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Therefore it relates to whenever there is a move away
from a most favoured nation tariff into a free trade
agreement, or some other form of preferential tariff
rate.

This short amendment would make two changes to
the Government’s intentions around the clause. First, it
would leave out “may make regulations” and insert
“must make regulations”. In subsection (1), the Bill
states that,

“the Treasury may make regulations to give effect to the provision
made by the arrangements”.

If there has been an international agreement, surely the
Treasury must make regulations, because that would be
sensible. That is the first change we suggest.

The second change we suggest is on consultation. It is
clear that there has not been the right level of consultation.
The Government have said that if they are varying the
rate of import duty downwards rather than upwards,
there should be a less rigorous procedure, but if the rate
of import duty is varied downwards, that may have a
greater effect on our local producers and manufacturers.
The amendment asks for there to be “consultation with
relevant stakeholders” in advance of not just international
agreements, but any of these changes.

When the Government are deciding to make international
regulations, it would be useful if they first consulted the
House using the existing processes. I understand that
most Governments across the world make trade regulations
with the authority of the House, rather than simply by
the authority of the Executive. In the absence of those
kinds of changes, which are outside the scope of the
Bill, we are asking for the Government to definitely
make the regulations—if they are bound by an international
treaty or agreement, it would be sensible to do so—but
to consult with relevant stakeholders. We want to put
that duty of consultation on the Government.

Peter Dowd: The points that the hon. Lady makes hit
the nail on the head in relation to engaging with those
who will be affected by the legislation. I fully understand
where she is coming from.

The clause allows the Government to introduce through
regulations a lower preferential rate of duty applying to
goods originating from specific territories. It also covers
a broad range of situations, including arrangements
between the UK and a British overseas territory, free
trade agreements negotiated with Britain and other
countries, and a possible customs arrangement with a
large economic regional organisation such as the European
Union. Preferential trade agreements comprise a variety
of arrangements that favour member parties over non-
members by extending tariff and non-tariff preferences.
PTAs, particularly free trade agreements, have proliferated
in recent years. In the post-war period, the EU has
developed the largest network of PTAs in the world.
The explanatory notes state:

“The ability to use a preferential rate under an arrangement
may be subject to any conditions specified in the arrangement,
including…quotas, rules of origin or safeguard measures.”

Given that context, it is important that stakeholders
are taken into account, as the hon. Lady says. There
could be a wide range of stakeholders, and the proposal
suggested by the Minister did not go far enough. He
almost seemed to suggest that everybody is included,
but everybody is not included if the Secretary of State

does not want to include them. The clause presents
another example of the litany of delegated powers
found throughout the Bill. The Treasury takes immense
powers without proper consultation right across the
board.

Clause 9 is beyond vague when it comes to explaining
what consideration the Treasury will make when introducing
regulations that will pave the way for offering preferential
rates. The clause leaves a range of questions unanswered,
particularly around the test that the Treasury will put in
place before preferential rates can be included.

I am sure that all members of the Committee agree
that reciprocal preferential rates are the foundation of
free trade agreements. Again, that goes to the heart of
who is to be consulted on this one, and the clause gives a
free hand to introduce regulations that will create
preferential rates and seem to open the door to the
Treasury to—

The Chair: Order. This is a narrow debate on
amendment 107. There will be a debate on clause stand
part later. I ask the hon. Gentleman to confine his
remarks to the amendment proposed.

Peter Dowd: I will, Mrs Main, and I will come back
to the clause later if that is appropriate. I am just trying
to support the contention made by the hon. Member
for Aberdeen North that stakeholders are crucial to
making the measure work. Having tried to set out the
context, I am happy to sit down and to come back later
to talk about the clause more generally. However, I support
the hon. Lady’s contention.

Mel Stride: As the hon. Member for Aberdeen North
has said, the amendment seeks to do two things. It
would require the Treasury to consult before giving
effect to a trade arrangement that has been agreed with
another territory or country, and to make regulations in
such circumstances.

To take the first of the points, any consultation on
regulations made under clause 9 would not be meaningful
as the Government would not be in a position to take
account of the views received without withdrawing or
renegotiating the agreement reached. As set out in the
trade White Paper, the Government have committed to
engaging stakeholders throughout the process of negotiating
new trade arrangements.

On the proposed requirement for the Treasury to make
regulations, it goes without saying that the Government
are required to meet their international obligations in
the trade agreements that they have entered into. The
word “may” is used, however, because there might be
unforeseen circumstances that make it inappropriate for
the Treasury to be obliged to lay regulations. As I say,
however, the Government will of course be bound their
international obligations.

On that basis, I urge the Committee to reject the
amendment.

Kirsty Blackman: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.
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The Chair: With this it will be convenient to consider:

New clause 2—Preferential rates under arrangements:
enhanced parliamentary procedure—

(1) This section applies to—

(a) the first regulations to be made under section 9 in
respect of a country or territory outside the United
Kingdom, and

(b) any other regulations under that section the effect of
which is an increase in the amount of import duty
applicable to any goods set by any regulations to which
paragraph (a) applies.

(2) No regulations to which this section applies may be made
by the Treasury in exercise of the power in section 9(1) except in
accordance with the steps set out in this section.

(3) The first step is that a Minister of the Crown must lay
before the House of Commons—

(a) a statement of the terms of the arrangements made
with the government of the country or territory
outside the United Kingdom; and

(b) a draft of the regulations that it is proposed be made.

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (3)(b), the rate of import duty
applicable to goods, or any description of goods, originating
from the country or territory.

(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(6) The fourth step is that the regulations that may then
be made must, in respect of any matters specified in subsection (4),
give effect to the terms of the resolution referred to in subsection (5).

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting lower import duties as a result of an
arrangement made with the government of another country or territory,
with a requirement for the House of Commons to pass an amendable
resolution authorising the rate of import duty on particular goods.

Peter Dowd: My new clause 2 would require a vote in
the House on regulations that lower import duties as a
result of an arrangement between the Government and
another country. I will wrap that up with speaking to
the clause in general, with your permission, Mrs Main.

The powers the Government have given themselves
under the Bill to offer preferential rates to other countries
through free trade agreements, and with no regard to
the House of Commons, should concern us all. I will
return to time after time to the theme of parliamentary
accountability. The lowering of import duties, if done
carelessly and without consultation of key industries,
can have disastrous economic consequences that can
destroy whole sectors and cost jobs and livelihoods. The
Government have made it clear that this is a money Bill,
as I said earlier, and will therefore not be subject to
further scrutiny.

In that regard, the raising and lowering of tariffs are
in effect the taxation of goods coming into the country.
As far as I am concerned, it is crucial that we maintain
frictionless negotiation of free trade agreements, instead
of risking the scenario that I am afraid the Bill will
almost inevitably enable or provide for. It appears that
the powers outlined in the clause, as in other clauses,
comprise a huge accretion of power to the Treasury, which
will give it a hegemony in Parliament, notwithstanding
the issue of negative or affirmative resolutions. Ministers
will be left to their own devices to introduce regulations
where they see fit, with no parliamentary oversight of
any significance, and no requirement to consult industry

or the relevant stakeholders that the changes will affect.
Similarly, there is no inkling about what considerations
or conditions the Treasury will agree to when it comes
to entering into preferential rate agreements, particularly
whether industries will be protected by the use of quotas
or rules of origin.

2.30 pm

There are two types of rules of origin: non-preferential
rules of origin, which apply under World Trade
Organisation rules in the absence of a preferential trade
arrangement—for example between the EU and the
USA—and preferential rules of origin, which apply to
countries that have concluded a preferential trade
arrangement. The latter apply to trade with countries
with which the EU has an FTA, such as South Korea
and Switzerland, and to non-EU members of the EEA,
such as Norway. Under such agreements, only originating
products are given preferential tariff treatment. Each
preferential agreement specifies a set of rules of origin,
which has a direct impact on processing times, customs
duty and, perhaps just as importantly, the domestic
market. That was touched on in some detail in the witness
evidence.

Preferential trading agreements generally specify a
minimum percentage of own-origin product for a product
to qualify. The calculation of own-origin is currently
EU-wide. Post-Brexit, unless an appropriate arrangement
is reached with the EU, it will be only UK-produced
components that will be deemed own-origin. That could
cause a problem for the car manufacturing industry,
where it is normal in the sector for a country to have
60% of own-origin product in the export content. In the
UK, that is usually around 10%, with a maximum of
about 43%. Therefore, will we be able to deem UK car
parts as UK origin?

Similarly, in relation to our future trade deal with the
EU, the question of preferential rates is important when
considering the proof of origin. Leaving aside the obvious
difficulties of consignments that incorporate parts that
are sourced from multiple countries when certifying
origin, once the UK leaves the EU, it is highly possible
that the UK and the EU could differ on the preferential
duty rates that they give to products from certain countries,
and they would need to document the origin for that
purpose.

Let us consider for a minute an export situation
where a UK business is exporting goods to a customer
in a country that allows preferential duty rates for
goods of EU origin, but not to the same extent for the
UK. The foreign customer would demand that the EU
origin of any included parts is certified, so that they can
at least pay some at the lower duty rate. The UK
business would then need to ensure that it gets that EU
origin certified to pass the certification to its foreign
customer. The rules of origin that the Treasury will set
through regulation alone present huge difficulties for
stakeholders in the UK, who will have to face the
challenge of deciding whether qualifying as EU origin will
be more important than qualifying as UK origin. This
consideration will likely be based on where manufacturers’
key markets are.

The second difficulty will be in the reorganisation of
manufacture supply chains, moving either from Europe
into the UK or out of the UK. Again, that will depend
on how UK manufacturers currently structure their
business and the agreements that the Government reach
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with the EU and other countries. In both these instances,
there need to be clear lines of communication between
the Government and UK manufacturers and producers.
We keep coming back to the point made by the hon.
Member for Aberdeen North. Her amendment would
have required the Treasury to consult relevant stakeholders
and it is regrettable that it failed. I hope the Government
take on the spirit of her suggestion.

The consideration of concerns of key stakeholders
could be the difference between the Treasury issuing a
preferential rate that upends a whole industry and costs
the UK economy thousands of jobs, and the Treasury
pausing and choosing not to follow through on that. If
the Treasury was forced to consult with key stakeholders,
for they would have an opportunity to make the case
against whatever crude economic test the Treasury has
set. After all, UK manufacturing remains a huge employer,
employing 8% of the UK workforce, amounting to
almost 3 million jobs. Those jobs are distributed across
the country and are in key industries such as minerals
and ceramics, paper, steel, glass and glass products,
chemicals and other fertilisers. We had representation
just two days ago from witnesses who were deeply
concerned for their industries, including steel, which my
hon. Friend the Member for Scunthorpe is also deeply
concerned about. Ideally, the Opposition would favour
a mechanism of consultation that goes beyond written
evidence. We would like to see a situation where Ministers
consult in a much wider sense—I take that point.

As far as we are concerned, as we leave the European
Union and undertake free trade agreements with countries
all over the world, we want to avoid situations where
arrangements do not work—a situation that could see
the UK Government negotiate a free trade agreement
with America, with part of the agreement being a
preferential rate being given to US machine parts entering
the UK. While the Treasury may see the economic
benefits of businesses being able to access cheaper
machine parts, in that scenario it does not take the
consideration of UK machine part suppliers into account.
The UK machine part suppliers are then undercut by
the flooding of cheap machine parts from the US. That
in turn would lead to job losses, and the loss of a whole
industry and all the knowledge and skills that go with it.
We have seen so much of that over the past three
decades, and the Bill potentially makes the situation
worse.

Nic Dakin: Does my hon. Friend think that, in line
with the Government’s industrial strategy, it would be a
missed opportunity if we end up hollowing out UK
industry in the way that he describes, rather than securing
its future as we all wish to do?

Peter Dowd: My hon. Friend makes a very important
point. There is a danger that we are walking into this
with a bit of a fuzz around us. We just do not know the
impact this will have on us. If the Government do not
get it right, as in spot-on, it is potentially very dangerous
for our industries. That is why we are concerned, which
is another of our themes in relation to the Bill: one is
about democratic accountability, and the other is about
how the Bill will protect our vital industries, from
manufacturing right the way through the whole ream.

The scenario I referred to earlier is far from absurd
and reflects the reality that, when it comes to negotiating
and signing free trade agreements, there are always

winners and losers, particularly when negotiating with
countries that are larger both in population and economic
size.

The free trade agreement negotiated between Australia
and the United States in 2004 was negotiated in a
relatively quick period, and it was so bad that officials
refused to recommend it to the Australian Parliament.
John Howard, the then Prime Minister, was forced into
signing it by President George W. Bush, who essentially
reminded him of the close security collaboration between
the two countries. After signing, John Howard was
often and repeatedly chided by political opponents who
would shout, “Where’s the beef?”—a reference to the
failure of the free trade agreement to stimulate beef
exports for Australia.

We do not want to be in that situation. The UK could
easily find itself in a similar scenario whereby we will
offer preferential rates to the USA or China, with little
in return. In November, we had Wilbur Ross, the US
Commerce Secretary, saying that the UK retaining EU
regulations on chemicals, genetically modified crops
and food safety would represent “landmines” for a
potential deal. The Secretary of State for International
Trade is reported to have given him private assurances
that this would not be a problem.

Stakeholders could find themselves shut out of the
process. The Opposition’s concerns are not scaremongering,
particularly when we have a Secretary of State who has
already made it clear that he supports a race to the
bottom, with cheaper consumer goods and weaker
regulations and standards. Again, our witnesses spoke
about how it is not consumer against producer—the
two are almost interchangeable. If we look at the trade
remedies outlined in the Bill, we see the Government
have ensured there is a clear economic interest test
for the Treasury to follow that does not consider the
interests of UK manufacturers or key industries,
which is unique among most World Trade Organisation
countries.

If this Bill and the Trade Bill remain unamended,
the Treasury will have to take the advice only of the
Secretary of State in that regard, but it will receive a
recommendation from a Trade Remedies Authority that
will be appointed by the Secretary of State and no
doubt made up only of people he trusts—that does not
mean that anyone else does—unless its composition is
amended in the Trade Bill. We saw that only yesterday,
with a vote in the House of Commons in relation to the
Electoral Commission. Parliament is entitled to express
a view on such appointments, but in this case I do not
think we will get that capacity. It certainly does not
seem to be in the Bill. Key stakeholders will therefore
bear the brunt of any changes to tariffs and again
effectively be shut out of the process.

Those key stakeholders will be at the mercy of a
Secretary of State who appears to be desperately attempting
to negotiate free trade agreements at any cost and
potentially to pay a price that most of us would not be
prepared to pay. If hon. Members do not have the
ability to challenge it, the Treasury will also have a free
hand to introduce regulations that will set the framework
for the lowering of tariffs which, if we are not careful,
will change the UK economy as we know it. I exhort the
Committee to think carefully on the proposals in the
Bill and to take into account what we say in our new
clause.
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Kirsty Blackman: New clause 2 is, for a variety of
reasons, one of the most important measures we will
discuss in the three days of debate we will have on the
Bill. The clause is very important. I mentioned earlier
that reducing tariff rates could have a significant impact
on manufacturers in the United Kingdom as well as on
agricultural producers, which is a major concern,
particularly in more rural parts of the UK.

This measure looks at preferential rates under conditions
specified in an arrangement including, for example,
quotas, rules of origin and safeguard measures. It is
about not just reducing tariff rates for the total number
of goods coming in from one country, but reducing the
number of those under a certain quota or having a
differential rate, depending on the amount of goods
coming in—it is a bit more complicated than it may
look.

The UK Government will go away and negotiate
trade deals with other countries, and the Bill will allow
the Treasury to put regulations into place. The UK
Government would be more likely to negotiate better
trade deals if they knew that they had to justify them to
Parliament, get its approval and go through a more
rigorous approval process after that. Given the concerns
that the Scottish National party has raised consistently
about changes that this and previous Governments have
made in different areas that we feel have negatively
affected either our constituents or manufacturers, producers
and companies who work in the United Kingdom, and
in Scotland specifically, we do not trust the Government
to go away and negotiate trade deals that will be good
for outlying parts of the UK, particularly those not in
the south-east of England.

If Ministers had to justify themselves to Parliament
more—if they had to convince us that they had struck a
good deal—it may be that when they were sitting round
the negotiating table, they would come up with a better
deal because Parliament would be more likely to approve
it. That is why new clause 2 is important. Any move by
any country away from most-favoured-nation tariffs
could have an impact on companies that work in our
country as well as on consumers. As parliamentarians,
we want to provide a level of protection for them, which
is why we will support new clause 2.

2.45 pm

Mel Stride: Clause 9 allows the Treasury to implement
preferential trade arrangements on the recommendation
of the Secretary of State. That will enable the rate of
import duty applied to goods originating from a territory
covered by a preferential arrangement to be lower than
the standard rate.

The clause ensures that the tariff-related part of
any new or existing free trade agreement can be
implemented and enables the UK to continue the treatment
that the British overseas territories currently receive.
The Bill does not give the Government powers to sign
such agreements but to implement the tariff parts of
them.

The clause is essential to ensuring that the UK can
implement any tariff outcome from negotiations with
the EU. The Prime Minister has been clear that our aim
is to secure a tariff-free trade deal with the EU. As a
member of the EU, the UK is part of around 40 free
trade agreements with countries and territories outside
the European Union. When the UK leaves the EU, the

Government are committed to seeking continuity in our
trade relationships, including those covered by the EU’s
FTAs or other EU preferential arrangements.

Kirsty Blackman: How is that going?

Mel Stride: That is a specific question for the Department
for International Trade, but think all the indications
are that we have been out speaking to many potential
trading partners.

Kirsty Blackman: And current trading partners?

Mel Stride: Current trading partners and others.
Obviously, as an EU member, we are bound not to enter
into any other arrangements prior to our departure, but
I am confident that we are having appropriate conversations
at this stage of our withdrawal.

In addition, as set out in the trade White Paper, after
leaving the EU, the UK will have the opportunity to

“look to forge new and ambitious trade relationships with our
partners around the world”.

Clause 9 provides a basis for those aims.

The clause enables the UK to implement preferential
import duties on goods originating in territories covered
by a preferential arrangement. That will cover arrangements
made bilaterally with a Government of another territory.
A recent example is the comprehensive economic and
trade agreement between the EU and Canada.

The Bill refers to making arrangements to allow
preferential rates of import duties to apply before an
agreement is ratified. That is common when implementing
FTAs and is the case under the comprehensive economic
and trade agreement, which has been provisionally adopted
but is not yet fully ratified.

The clause will also enable the UK to continue to
provide preferential tariff treatment to those British
overseas territories, including the British Virgin Islands
and the Falkland Islands, that currently receive that
access under the EU via the overseas association decision.

As I was looking through new clause 2 during the
hon. Member for Bootle remarks, my eagle eye spotted
what I think is an error. Although subsection (1)(a) of
the new clause would do what is intended—that the first
regulations to be made under clause 9 will be subject
to the provisions of the new clause—the explanatory
statement and the points made in his speech suggest
that subsection (1)(b) should relate to instances where
there has been a lowering of import duties. In fact, as
currently drafted, subsection (1)(b) refers to

“the effect of which is an increase in the amount of import duty”.

I can only imagine that that is a drafting error or has
been lifted from new clause 1, which does refer to the
increase in import duties. However, I fully understand
what the hon. Gentleman intended, and I will deal with
new clause 2 on the basis of its intention and of the way
in which he describes it in the explanatory statement.

The new clause would put in place an additional
parliamentary process for regulations giving preferential
import duty arrangements to other countries. As I
previously set out, for indirect tax matters, it is common
to have framework primary legislation supplemented by
secondary legislation. The Bill introduces a comprehensive
framework for a new stand-alone customs regime. It ensures
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that the scrutiny and procedures that apply to the
exercise of each power are appropriate and proportionate,
taking into account the technicality of the regulations,
the frequency with which they are likely to be made and
how quickly the law may need to be changed.

Clause 9 allows the Treasury to give effect to the tariff
section of trade arrangements once they have been
negotiated. It is therefore appropriate and proportionate
for the negative procedure to apply. Any delays in
implementing preferential duties in trade arrangements
could have significant impacts on UK supply chains or
exporters who rely on the arrangements. As set out in
the trade White Paper the Government are considering
how to ensure that the process for negotiating new trade
deals is transparent, efficient and effective, and we will
ensure that Parliament is engaged throughout.

Anneliese Dodds (Oxford East) (Lab/Co-op): It is a
pleasure to see you in the Chair, Mrs Main. I have a
couple of questions for the Minister. I am grateful for
his comments. He seemed to suggest that the appropriate
time to consider these matters might be at the time of
ratification of any preferential trade agreement and
that the provisions are merely enabling. How will we
be able to scrutinise at that stage? Will we be able to
have a developed and involved discussion at that
stage? My understanding is that we would not be able to
do that.

In his opening remarks—perhaps this is unfair—the
Minister referred to the existing preferential trade
arrangements that we have with the overseas territories
and the EU and those between the EU and other
countries, but, as many others have mentioned, we could
be concluding new trade arrangements, particularly
with the US, and there are all the concomitant problems
that that might cause as well as potential opportunities.
Have the Government considered whether the scope
of the clause could be reduced so that it relates only
to areas where we already have preferential trade
arrangements?

Mel Stride: There are a couple of important points to
make here. This particular clause enables the Government
to put into effect the tariff-related elements of an FTA,
for example. When it comes to the points that the hon.
Lady understandably makes about treaties that we may
enter into with other countries or with countries with
which we already have existing arrangements that we
wish to continue on our departure from the European
Union, those kinds of debates and issues do not rest
within this clause. As the trade White Paper sets out,
they rest with the Government whose duty it is to make
sure that we consult during the negotiation of those
treaties so that we conclude them in an appropriate
manner.

Anneliese Dodds: I find that very helpful because it
has clarified that there is not a detailed parliamentary
process for us to consider the matters that are covered
by the clause. We believe that they will not be scrutinised
in an appropriate and thoroughly democratic manner.
Also, there will not be much opportunity for
parliamentarians to engage with the issues raised by
free trade agreements.

Mel Stride: I do not think my response to the hon.
Lady earlier suggested that there would not be any
parliamentary scrutiny of the provisions in clause 9.

Indeed there will be, as she knows. If we are going to
change duties or introduce tariffs, such matters will be
subject to secondary legislation and statutory instruments
in the normal manner.

Anneliese Dodds: I did not say “any”. I said that there
would not be scrutiny of the type that is necessary and
of an appropriate thoroughness, which would not be of
a one-shot nature whereby it is difficult to have the kind
of debate that we all think is necessary, given the impact
that the provisions could have on major sectors of our
industry.

Question put and agreed to.

Clause 9 accordingly ordered to stand part of the Bill.

Clause 10

PREFERENTIAL RATES GIVEN UNILATERALLY

Kirsty Blackman: I beg to move amendment 108, in
clause 10, page 6, line 35, at end insert—

“(1A) The Secretary of State must consult on a proposed
version of any regulations to be made under this section before
making them.”

This amendment requires the Treasury to consult prior to making
regulations establishing preferential rates for developing countries.

The amendment is about consulting on a proposed
version of any regulations to be made under the section
before making them. This would make sure that relevant
people are consulted in advance, specifically in the case
of unilateral preferences. The Minister previously argued
about the processes that are gone through in advance of
the signing of international agreements, but those are
slightly different in relation to this clause. We are specifically
talking about consultation. Again, we have been clear
that there is not enough consultation throughout, and
more consultation would be appropriate.

As amendment 108 is about unilateral preferences,
we think that consultation is necessary. It is absolutely
clear that unilateral preferences, particularly those relating
to these provisions, and the reasons for unilateral
preferences, are good—they are sensible in relation to
our least developed countries—but we must also ensure
that relevant stakeholders are consulted.

Anneliese Dodds: I agree with much of what the hon.
Lady said. We heard on Tuesday some of businesses’
concerns about consultation even relative to the Bill. It
is important, when we move on to its exact provisions,
that we have proper consultative mechanisms. I have
certainly benefited hugely from the input into the process
around the Bill and information from the Fairtrade
Foundation and Traidcraft. If this Government are
truly committed to policy coherence for development, it
is important that they ensure that non-governmental
organisations with expertise on the ground in international
development can comment on preferential trade decisions,
which could have a significant impact on different nations.

I was encouraged by what the Minister said to me
when we talked about ensuring policy coherence for
development when it comes to tax treaties. We need to
ensure that that is the reality for our preferential trading
regimes as well. One way to do that is by having
appropriate consultation with experts in the area.
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[Anneliese Dodds]

Finally, the Library note to the Bill, which was
enormously useful as always, says that,
“the Government argues that the negative procedure is appropriate
here as regulations might be lengthy, technical, frequently changed,
not yet known and/or administrative.”

The note goes on to indicate what the EU process is for
such schemes. It is quite different from what the Government
propose:

“The regulations setting out the current EU scheme…were
adopted by the EU Parliament and Council”,

meaning that there was debate within both those
organisations. Our country is represented in the Council,
and our MEPs represent us in the European Parliament.
Then there are
“provisions allowing technical/routine updates through Commission
delegated regulations.”

Again, delegated regulations can involve thorough
scrutiny. I suggest that in many ways, it is far easier for
an MEP to trigger a debate on a piece of delegated
legislation on the Floor of the European Parliament
than for an MP to do so in the British Parliament,
certainly when the negative procedure is used, but also,
potentially, when the affirmative procedure is used,
given the arithmetic of Committees mentioned by the
hon. Member for Aberdeen North. It is enormously
important that we have proper scrutiny of such provisions.
One way of embedding that is by having appropriate
consultation. We support the amendment.

TheParliamentaryUnder-Secretaryof StateforInternational
Trade (Graham Stuart): It is a great pleasure to serve
under your chairmanship, Mrs Main. It is an intimidating
task that falls to me. I see many familiar faces, all pretty
experienced and used to being in Bill Committees, as
well as the Rolls-Royce Minister to my left. Fortunately,
I am backed by the most extraordinary sea of talent
behind me, as well as having on my right a much improved
Treasury Whip, compared with his predecessor.

Amendment 108 seeks to create a statutory duty to
consult on regulations relating to unilateral trade preferences
for developing countries. The Government sought views
on unilateral preferences as part of the trade White
Paper and proposed creating a trade preference scheme
that, as a minimum, maintains the preferential market
access of countries in the EU’s generalised scheme of
preferences, or GSP. The Government regularly engage
with stakeholders on the issue, and—I can undertake—will
continue to do so in future.

3 pm

However, the scheme must be regularly updated to
adapt to global changes. That is to reflect, among other
things, objective criteria such as the development level
of beneficiary countries and trade flows of different
products. A statutory duty to consult on all such changes
would delay the efficient operation of the scheme. It
could reduce the effectiveness of unilateral preferences
for around 70 developing countries. I do not think that
the hon. Member for Aberdeen North would want to
see that happen. I therefore ask her to withdraw the
amendment, although I understand why they were tabled
—to probe the Government on this important issue.

Kirsty Blackman: I appreciate the Minister speaking
on these matters in Committee, and I welcome him to
his place. He is absolutely right about the importance of

the preferential trade agreements, but perhaps we had
a slight misunderstanding. I am not suggesting that
opposition to such agreements would be likely. It is just
that some organisations such as Fairtrade and Traidcraft
have been in touch with us, and they might have better
insight into what is happening on the ground in some of
those countries. They might be able to provide more
information to ensure that the preferential tariffs being
provided unilaterally are the most appropriate ones.

The amendment is not about trying to create a blockage
in the system. My reason for moving it is not about
protecting our industries, but about ensuring that the best
possible preferences are put in place for those countries
that most need them. That is more likely to happen if
there is an opportunity—a requirement, I suppose—for
the Government to consult, in particular those bodies
and organisations working in the country which can be
absolutely clear about the best way forward for any
trade deals.

If the Minister is clear that he will consult, that is useful.
However, I intend to press the amendment to a vote.

Graham Stuart: I am disappointed that the hon. Lady
will press for a Division, not because the points she has
made are not important, not because the Government
should not consult and listen to those voices, and not
because we should not seek to improve our programme
of support for developing countries, but because to put
consultation in at that particular point in the process
will not deliver the outcome that she desires and might
in fact cause damage to the very system that we all want
to see improved and working properly after having
taken such consultation.

We are in regular contact with external stakeholders.
We hold roundtables with representatives of civil society,
business and academia, and we have received about
20 responses on trade with developing countries as part
of the White Paper consultation. We have heard support
from some of the organisations that the hon. Lady
mentioned for creating a UK preference scheme, and an
understanding of our approach to maintaining in the
first instance existing levels of market access as we leave
the EU. In effect, we are replicating the system we have
now. In the oral evidence earlier this week, the Committee
heard someone from the Fairtrade Foundation say of
the measure:

“It takes the best bits of current EU policy and brings them
over into UK policy.”––[Official Report, Taxation (Cross-border
Trade) Public Bill Committee, 23 January 2018; c. 21, Q23.]

In some areas, stakeholders have suggested changes
for the future, including extending to more countries,
simplifying rules and adding more products. All of that
can be considered by Government. I suggest to the hon.
Lady that it is not too late not to press this amendment
to the vote, because I do not think it is appropriate,
although I take on board entirely the points she is making.

Kirsty Blackman: I still intend to press this to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 8, Noes 10.

Division No. 4]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese
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Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Kirsty Blackman: I beg to move amendment 109, in
clause 10, page 7, line 5, at end insert “and—

(c) may make provision about the restoration or reinstatement
of the nil rate band.”

This amendment places beyond doubt that regulations may reinstate

the nil rate band after suspension or withdrawal.

This amendment comes from the Law Society of
Scotland. It was a kind of tidying-up exercise that we
suggest would be helpful in the clause. Clause 10(3)(b)
allows the trade preference scheme to

“make provision about the suspension and withdrawal of the
application of the nil rate.”

I am sure this is unintentional, but it does not make
provision to reinstate or restore the nil-rate band, if it is
necessary to do so. It is just a slight technical change
suggested by the Law Society of Scotland, allowing for
the restoration of the nil-rate band if that is what the
Government need to do.

Anneliese Dodds: This seems like a sensible amendment,
particularly because accessing that nil rate is crucial for
so many nations. If there is ambiguity around the
conditions, they need to be clarified. Definition, initially,
as a least-developed country, is partly with reference to
vulnerability to economic shocks. Inability to access
that nil-rate, or inability have it reinstated when it
should be, could cause economic shocks. As we know,
the value of access to the nil-rate to UK markets for
least-developed countries is incredibly important—it is
£323 million a year. It is important that we have no
ambiguity and are absolutely crystal clear.

Graham Stuart: As we have heard, the amendment
seeks to clarify that the regulations may provide for the
restoration or reinstatement of the nil rate of import
duty to least-developed countries where this has been
suspended or withdrawn. It is clearly important that we
can reinstate preferential rates of import duty after they
have been suspended or withdrawn, but the Government
do not believe that the amendment is required. The
existing power enables the withdrawal or suspension of
preferences to least-developed countries to be partial
and reversible. That is in line with the general principles
relating to regulation-making powers. It goes to show
that even when you deal with lawyers as eminent as
those at the Law Society of Scotland, they sometimes
get it wrong, even technically.

The Government intend to use the power to suspend
sparingly and, if used, we will work with the relevant
country with a view to reinstating preferences as soon
as is appropriate. For trade preferences to be effective,
they must be relatively stable, so that businesses have
confidence to make decisions to import from beneficiary
countries. I therefore ask the hon. Member for Aberdeen

North to withdraw the amendments and give a categorical
assurance that a provision to do what they suggest is
already in place.

Kirsty Blackman: Having looked at subsection (2), I
still do not think it is particularly clear. It says that the
scheme can make provision about the withdrawal, but
then does not make clear that it can be reinstated. I will
not press it to a vote because I hope the Government
will table an amendment on Report to make it clear that
they have the ability to reinstate the rate. I would not
like a situation in which the Government were unable to
do so because there was a challenge around the language
used in the law. The amendment seeks to make it as
unambiguous as possible. The hon. Member for Oxford
East was absolutely clear on the importance of nil rates,
particularly in relation to economic shocks. SNP Members
would echo that. I am not going to press it to a vote, but
I would appreciate it if the Minister would consider
returning to the matter on Report. I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 80, in schedule 3, page 57, line 18, at end
insert “among other things”.
This amendment provides that the Secretary of State may have regard
to things other than the classification of least developed countries by
the UN in amending the list in Part 2 of Schedule 3.

That schedule 3 be the Third schedule to the Bill.

Amendment 10, in clause 32, page 19, line 32, after
“which” insert
“section (Preferential rates given unilaterally: enhanced parliamentary
procedure, etc) (7) applies and”.

This amendment is consequential on NC4.

New clause 4—Preferential rates given unilaterally:
enhanced parliamentary procedure, etc—

(1) No regulations may be made by the Treasury in exercise of
the power in section 10(1) except in accordance with the steps set
out in subsections (2) and (4) to (6).

(2) The first step is that a Minister of the Crown must lay
before the House of Commons—

(a) a statement on the matters specified in subsection (3);
and

(b) a draft of the regulations that it is proposed be made.

(3) Those matters are the reasons for—

(a) the proposed application and non-application of the
scheme to each country listed in Parts 2 and 3 of
Schedule 3;

(b) any proposed conditions for the application of the
lower rates or nil rate, and

(c) any proposed provisions about the variation, suspension
and withdrawal of the application of the lower rates
or nil rate.

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (2)(b)—

(a) each country to which the proposed regulations apply;

(b) the proposed conditions for the application of the
lower rates or nil rate, and

(c) the proposed provisions about the variation, suspension
and withdrawal of the application of the lower rates
or nil rate.
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(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(6) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4),
give effect to the terms of the resolution referred to in
subsection (5).

(7) No regulations may be made under the following
provisions unless a draft has been laid before and approved by a
resolution of the House of Commons—

(a) section 10(4)(a) (meaning of “arms and ammunition”);

(b) paragraph 2(1) of Schedule 3 (power to add or remove
countries from lists in that Schedule).

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting lower import duties for eligible
developing countries, with a requirement for the House of Commons to
pass an amendable resolution authorising the key provisions of the
proposed regulations, and also requires that certain other regulations
are subject to the affirmative procedure.

Graham Stuart: Clause 10 ensures that the UK can
operate a unilateral trade preference scheme when the
UK leaves the EU. It will provide the powers to implement
a scheme that will enable the reduction of import duty
on goods originating from developing countries. By
legislating now, we can ensure continuity for businesses
both in the UK and in those countries when the UK
leaves the EU.

As you know, Mrs Main, the UK has a long-standing
commitment to support developing countries to reduce
poverty through trade. One important way to do that is
to offer preferential access for their exports to the UK.
Trade preferences will also provide opportunities for
UK businesses, while enabling UK consumers to benefit
from lower product prices. In 2016, the UK imported
£19.1 billion of goods from countries receiving trade
preferences.

The UK currently provides trade preferences through
the EU’s generalised scheme of preferences. Under GSP,
the product coverage and import duty rates for countries
vary depending on their development levels and trade
flows. The granting of a unilateral preference to facilitate
the trade of developing countries should, under WTO
rules, be based on objective criteria. The European
Commission regularly updates EU legislation to reflect
that. Examples include making changes to a country’s
economic circumstances, or to the list of products in
respect of which a country receives a preference. After
the UK leaves the EU, similar legislative powers will be
needed to establish and manage an effective trade preference
scheme. Clause 10 provides for a power to create a trade
preference scheme for eligible developing countries.

It is intended that the UK scheme will have tiers of
preferences for groups of countries with different economic
characteristics. The UK will reduce to zero the import
duty on goods originating from the 48 least developed
countries, except for the import of arms and ammunitions,
which is called “everything but arms”. That fulfils an
international commitment made in the UN sustainable
development goals, and will provide vital support to the
world’s poorest countries.

To maintain continuity at the point of exit, in the first
instance the UK intends to mirror the EU’s scheme,
which includes two further tiers, known as standard
GSP and GSP-plus. The standard tier will reduce import
duty on the majority of goods. The enhanced GSP-plus
tier will reduce to zero the import duty applicable to

those goods covered by the standard tier when such
goods originate from economically vulnerable countries
that make commitments on human and labour rights,
environmental protection and good governance.

The trade preference scheme will allow for the variation,
suspension and withdrawal of trade preferences in certain
circumstances. For example, where the import of a good
threatens serious injury to UK business, the preferential
rate could be amended or revert to the standard customs
tariff rate. That would take place following discussion
with the specialised, expert Trade Remedies Authority.
Importantly, a preference may also be varied or withdrawn
from a country in response to serious and systematic
human rights violations.

Schedule 3 lists the countries that are eligible to
receive unilateral trade preferences. It is an objective list
based on economic criteria. Countries in part 2 of
schedule 3 are currently or recently classified by the UN
as least-developed countries. Countries included in part 3
have not been classified by the World Bank as upper
middle income or above for the last three consecutive
years. Not all of the countries on the list will actually
receive the trade preferences. Some of the eligible countries
will trade with the UK under a different arrangement,
such as a free trade agreement. In such a case, it is
intended that the FTA terms will apply to that country
instead. Schedule 3 gives the Secretary of State the
power to amend the list of eligible developing countries
when a country’s economic characteristics change. It is
important that a UK preference scheme can react swiftly
in such circumstances.

Amendment 80 will allow the Secretary of State to
consider things beyond the UN’s classification of least-
developed countries when deciding which countries must
be provided with a nil rate of import duty. When
determining whether a country is least developed, the
Secretary of State must have regard to its classification
by the UN but, importantly, other relevant considerations
may be taken into account. The amendment is therefore
unnecessary.

3.15 pm

For a country to be included in part 3 of the schedule,
it must be similarly situated in terms of economic
characteristics to the other countries on the list. In
deciding whether it is similarly situated, the Secretary of
State must have regard to the international classifications
of the World Bank. By using those objective economic
criteria, we are ensuring that our trade preference scheme
is targeted at the countries that need it most, while also
complying with international law.

Finally, new clause 4 and consequential amendment 10
would put in place an enhanced parliamentary process
for setting the lower import duties under a trade preference
scheme, and a standard affirmative procedure for specifying
the meaning of the term “arms and ammunition”, and
updating the list of eligible developing countries.

For indirect tax matters, it is common to have framework
primary legislation supplemented by secondary legislation
using either the affirmative or negative procedure. That
is the approach that the Government have used in the
Bill, in the normal way. No other tax policy uses an
enhanced procedure such as that set out in the amendment,
and there is no justification for going against that
precedent for import duty-related provisions, particularly
with respect to duty reductions that will assist developing
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countries. Therefore the Government believe that the
proposed new parliamentary processes would unduly
occupy Parliament’s time and, more importantly, hamper
the UK’s ability to respond swiftly to future developments
and ensure that the poorest countries are being supported
in the most appropriate way.

By creating the trade preference scheme, the Government
are providing certainty to businesses and our developing
country partners as we leave the EU.

Anneliese Dodds: It is a pleasure to see the Minister in
such a prominent role now. In his role as a Whip, he was
of course fundamental to the operation of all the
discussions that we have had in this Committee room,
but it is good to see him speaking on these issues.

As the Minister intimated, the amendment relates to
part 4 of schedule 3, which sets out the conditions
under which amendments can be made to parts 2 and 3,
including the lists of least developed countries and
other countries eligible for preferential trading schemes.
Colleagues will be aware that those schemes arose out
of the work of the United Nations Conference on
Trade and Development, which from the 1960s onwards
argued for improved market access for developing countries
as a means of fostering their economic development.
The so-called generalised system of preferences was
adopted in 1968.

The whole point about that—the Minister alluded to
it—is that a generalised system of preference, just as
with a customs union like that of the EU, is allowed as
an exemption from the most favoured nation rules
within the WTO. Those rules stipulate that no country
can have a preferential trade agreement with any other
country that is not offered to every other member of the
WTO. It is therefore enormously important to have the
ability to deviate from WTO rules to promote development.

As the Minister suggested, the arrangements have
over time developed at EU level into, effectively, three
different layers of preferential scheme for developing
countries: the everything-but-arms approach, which applies
to the least developed countries; the generalised system
of preferences—GSP—and then GSP-plus which, as
the Minister said, offers additional favourable terms to
those countries fulfilling environmental and good
governance requirements.

Will the Minister clarify one issue relating to GSP-plus,
and my reading of the existing Bill, with regard to
classification as another eligible developing country
under part 3 of schedule 3? I thought that the Bill
referred to the Secretary of State developing regulations
with a view to

“among other things…classification by the World Bank”

and that those “other things” were not just economic
factors but human rights and environmental considerations,
as is the case with the GSP-plus system in the EU. I
think that was what he intended to say, but it was
not crystal clear and it would be helpful if he would
clarify it.

Our amendment is focused not on the arrangements
for GSP and GSP-plus countries, which I believe are all
gathered under part 4 but, in practice, on the least-developed
country regime—the successor to everything-but-arms,
which the Government say they want us to take on
board. It is positive that the Bill provides the possibility
for a three-year transition period, so that countries

currently described as least-developed countries can
remain in the scheme for another three years, as a
graduation period. However, particularly with regard to
current EU developments, it seems that in the Bill, the
Government are missing out on an important opportunity.

The Minister was correct to say that the current
everything-but-arms regime does not explicitly include
reference to human rights and the environment or other
criteria, but there is pressure at EU level for those
factors to be taken much more closely into account.
Our country could play a key role in that. That is very
important when we look at how the everything-but-arms
process has worked in practice.

A very good case study is the sugar trade in Cambodia.
The sugar industry in Cambodia has grown exponentially
over recent times due to changes in the overall sugar
price, but also due to the imposition of a preferential
trading regime. That has not led to sustainable development.
Instead, very large global conglomerates have captured
much of the market. Ninety seven per cent. of Cambodia’s
sugar exports went to the EU in 2012. Tate & Lyle
bought 99% of those, and companies linked to it—or
some of those which it has now sold off—were controlling
much of the new sugar plantations in Cambodia.

Those plantations have been enormously controversial
because they have involved the wholescale removal of
families from their smallholdings. Many people illegally
transferred into Thailand because the sugar plantations
forced them off the land. The growth in the industry has
not led to an increase in people’s incomes. In fact, the
opposite has happened: it has led to many people
becoming destitute who formerly were able to live at
subsistence level at least. Some families from Cambodia
have even taken cases against Tate & Lyle to our High
Court because they were dispossessed of their land and
are no longer able to live sustainably.

Other changes occurred around sugar in the
EU—minimum pricing and its removal—but surely,
given that example, we should think about whether we
need to do more to try to stop developments of the kind
that existed under the everything-but-arms initiative
from occurring in any UK-specific schemes. There is
certainly an argument in the development community
about whether it is appropriate for human rights matters
to be taken into account in trade deals. Particularly in
the sugar market, very large corporations are making a
huge benefit, but that has not led to a more sustainable
income for ordinary people—quite the opposite.

In addition, it is important that other factors can be
taken into account in these classifications and in determining
whether countries should be on the list. Three years is a
good graduation period but it may be necessary for
some countries to have longer, especially if they are
subject to a particular economic or other problem.

Furthermore, I understand that there are cases where
countries have used additional considerations in relation
to classification under these kinds of regimes. Norway
has said that if a country is not classified as a least-developed
country but is part of a customs union with other
least-developed countries, it is a good thing because it
promotes regional integration. That nation is also likely
to share many trade characteristics with the least-developed
countries, and therefore should be able to be allotted
trade preferences on the same basis. Norway at least
believes that it does not need a waiver from the WTO
for that—not only is that not being actioned by the
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[Anneliese Dodds]

WTO, but Norway believes that it does not even need to
approach the WTO for a waiver. We could be more
ambitious in that regard, and I hope that as a result the
Minister takes our suggestion on board.

Graham Stuart: I thank the hon. Lady for her passionate
espousal of a number of interesting issues. I will respond
as best I can, but my three weeks in this post probably
does not match her many years of expertise.

As highlighted, clause 10 and schedule 3 ensure that
the UK can operate a unilateral trade preference
scheme when the UK leaves the EU, supporting our
long-standing commitment to support developing countries.
The group of least-developed countries, as set out in
schedule 3, are among the poorest in the world. As I
said, providing nil-rate import duty access to goods
from those countries helps them to reduce poverty
through trade and is part of the UN’s sustainable
development goals. Clause 10 enshrines that in UK law,
ensuring that the commitment will be maintained in
future. The clause is not prescriptive about the level of
import duty for other eligible developing countries—they
are listed in part 3 of schedule 3—that are not designated
as least developed. However, as I have mentioned and as
the Government set out in the trade White Paper, the
Government’s policy intention is to ensure continuity at
the point of exiting the EU by replicating the market
access of all countries currently part of the EU’s generalised
scheme of preferences.

I take on board the fact that the hon. Lady talked
about being more ambitious. We have said that, as a
Government, we wish to be more ambitious, but we
need to bring into place in this country continuity from
the existing system and give assurance and confidence
that we are not opening up. If we open up the issues
more widely, we will create uncertainty as to what we
will continue—we may be strengthening in some areas;
we might weaken in others. I therefore ask the hon.
Lady to accept that I need to think and talk to her over
time about some of the issues that she has raised. We do
want to be more ambitious in the future, but for now, we
believe that the right thing to do is to have continuity
with the existing system and bring that as effectively as
we can into UK law.

The amendment proposes that changes to schedule 3
be done by the affirmative procedure. As I have mentioned,
eligible developing countries will be determined with
regard to the classification by the World Bank or UN.
The Government need to be able to react promptly to a
country’s change in economic circumstances. Similarly,
the power to specify the meaning of the term “arms and
ammunition” is intended to allow the preference scheme
to adopt the same nomenclature enabled through clause 8
for the customs tariff, which will itself be constrained
by international nomenclature.

As I said, our intention is closely to replicate the EU’s
preference scheme, including the GSP-plus tier. That is
the enhanced tier of preferences available for economically
vulnerable countries that ratify the international conventions
I have mentioned. We expect beneficiary countries to
continue to respect the conditions in GSP-plus, including
meeting those international obligations. Those conditions
will be set out in secondary legislation, as clause 10(2)(b)
allows.

The question is asked why we would give preference
to Cambodia even though land disputes have occurred
following the EU’s everything-but-arms access. A key
objective of the UK is building the UK’s prosperity by
increasing exports and investment and promoting
sustainable global growth. Greater prosperity leads to
greater stability. We are aware that the Government of
Cambodia have taken steps to improve their issue of
economic land concessions, such as introducing a
compensation process. Furthermore, the Ministry of
Environment cancelled more than 20% of all economic
land concessions. For now, therefore, we continue to
work through the EU’s GSP monitoring system, and we
seek to bring the existing system into UK law.

Peter Dowd: I rise to speak to the Opposition’s new
clause 4 and will also touch on schedule 3, if I may. We
do want to require a vote in the House of Commons on
the giving of preferential rates unilaterally to developing
countries—I do not mean in relation to amendment 80,
but in future. We can all agree that the Government
have a responsibility to ensure that our trade policy
works for everyone, including the poorest in society,
and how tariffs are set has an important bearing on
that.

The Minister was very clear and comprehensive about
the Government’s direction of travel. I welcome him to
his position—as a former Whip, he has come out of the
darkness into the light—but I also agree that the current
Government Whip, the hon. Member for Macclesfield,
is much better.

3.30 pm

Interestingly, the Minister referred to the Financial
Secretary as a Rolls-Royce. Given the uncertainty of the
current climate, if he was a Rolls-Royce and he left the
country, he might come back with a quota on his leg, a
surcharge on his arm and a tariff on his foot. He might
even have to pay VAT when he came back from his
holidays. That probably goes to the heart of the confusion.

But back to the matter in hand. We can all agree that
the Government have the responsibility to ensure that
our trade policy works for everybody, including the
poorest. How tariffs are set has some bearing on that.
Inevitably, that involves compromise and trade-offs,
with significant implications for businesses, consumers
and employees. Proper parliamentary oversight is vital.
The UK has the opportunity to establish itself as a
leader in embedding in its trade policies environmental
protection, action on climate change, human rights,
tackling inequality and the delivery of the sustainable
development goals.

I take the spirit of what the Minister said. Inevitably,
there will be a certain amount of scepticism about this
issue. I fear that if we are not careful, trade policy, far
from being responsible, may become a free trade free-for-all,
leaving many developing countries behind. We have to
hold the Government to account. For developing countries
that are offered preferential rates, the guidance will be
drafted by the Treasury with strict economic interests in
mind. That will not necessarily lend itself to the ethical
considerations that we and many others—including
many Government Members, I suspect—would like to
see in relation to our future trade policy. That is not to
mention the constitutional issue, which I have touched
on. The Government rightly pointed out that this is a
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money Bill, and as we pointed out, that means the
Lords will fail to properly scrutinise it. I accept that we
are where we are, but in such situations it is all the more
important that the Commons is able to scrutinise it.

I assert that we really do need that level of scrutiny.
Raising and lowering tariffs is effectively taxation of
goods coming into the country, and that is my preference.
The Opposition believe that, just as a money Bill can
make changes to tax, it should also be able to make
changes to tariffs and customs. We believe that that is
practical and reasonable. We are not talking about votes
on every single item, but that level of scrutiny is important
with regard to the significant issue of the unilateral
offering of preferential rates to developing countries.

Schedule 3 focuses on giving preferential rates unilaterally
to developing countries. It outlines the approved list of
least developed countries that would be eligible for the
scheme, as well as a list of other developing countries
that could also be eligible for preferential rates. Under
unilateral preference rates, developing countries are entitled
to duty-free and quota-free access for all imports except
weapons, as has been said.

The schedule goes to the heart of the UK’s future
policy and the central question of whether we should
set conditions under which developing countries are
eligible for unilateral preference rates. As far as I am
concerned, the reality of the UK’s future trade policy is
not simply one of crude accounting of the economic
interests of the UK and domestic manufacturers. We also
have to consider developing countries and the revolutionary
impact that free trade can have by dramatically changing
lives. If Committee members look at the least developed
countries as outlined in part 2 of schedule 3, they will
see a list of the poorest countries in the world. Some are
plagued with not only dire economic circumstances, but
corruption, poor human rights records and dictatorship.

In the debates surrounding the giving of unilateral
preference rates, there are two schools of thought. One
suggests that free trade in itself aids developing countries,
as it brings with it social and democratic reform and
encourages the spread of economic freedoms as a precursor
to democratic freedom. The second school of thought
argues that democratic reform and good governance
should come before the reward of free trade agreements,
effectively encouraging behavioural change. That debate
will go on. This is not necessarily an opportunity for us
to have that debate, but we should bear those issues in
mind as we move into this new age. It is not necessarily
an opportunity for a refresh or a reconsideration, but
an opportunity to consider those issues. I am saying
that we should not forget them.

As with other trade policies, the UK’s current generalised
scheme of preferences for developing countries is managed
and controlled by the EU, and the EU’s generalised
scheme of preferences has three objectives: to contribute
to poverty eradication by expanding exports from countries
in need; to promote sustainable development and good
governance; and to ensure that the EU’s financial and
economic interests are safeguarded. Those objectives
are all perfectly understandable and laudable.

The EU has historically considered serious and systematic
violations of human rights, including labour rights, as
grounds for the suspension of unilateral preferences
granted to developing countries under its generalised
scheme of preferences. That is why Myanmar, which is
on the list of least developed countries, had its preference

scheme revoked in 1997 due to the persistent violation
of international conventions on forced labour. The EU
restored the preference scheme in 2013, but understandably
it is reconsidering that decision in light of the ethnic
cleansing of the Rohingya taking place in Myanmar
today.

In addition to the negative conditionality, whereby
countries can forfeit their trade preferences on human
rights grounds, the EU preference scheme also has a
form of positive conditionality in its enhanced generalised
scheme of preferences that is reserved for eligible countries
that do not fall into the least developed category. Under
that enhanced preference scheme, certain eligible developing
countries qualify for greater access to the EU market if
they ratify and comply with 27 international conventions
on human rights, labour rights, sustainable development
and good governance. Only nine countries are on that
list: Armenia, Bolivia, Cape Verde, Kyrgyzstan, Mongolia,
Pakistan, Paraguay, the Philippines and Sri Lanka.

At the general election, we made a commitment to
maintain duty-free and quota-free access for all exports
from the least developed countries. The Government
confirmed after the election that they would do the
same. We have also stated that we will seek to develop a
non-reciprocal preference scheme that ensures that eligible
developed countries do not lose access to the UK
market as a result of Brexit. However, the question of
how closely we align a future generalised scheme of
preferences to that of the EU remains unanswered.
Given its complexity, it is unsurprising that the Government
have in effect chosen to offer little detail in the schedule
other than the list.

The issue is not clearcut. It is above my pay scale, but
it raises larger ramifications that delve into the realms
of foreign policy and international development more
broadly and the question whether our trade policies
should be linked or possibly subservient to British
foreign policy interests or entirely independent of them.
We do not want to get into a situation where the tail is
wagging the dog. There is an important question that
the Government must address in due course: should the
UK have a selective trade policy in a world based on
defined values and ideals or do we take a different
approach? That is an approach that the Government
have failed to define, and it needs to be reconsidered.

Graham Stuart: I will respond to some of the points
that the hon. Member for Bootle has just made. I pay
tribute to him for featuring so well. He must be another
fine engine, if not a Rolls-Royce. I have certainly heard
him purr in this Committee Room on many an occasion.
As with my right hon. Friend the Financial Secretary, I
have admired the style and content he has presented.

The hon. Gentleman raised the issue of whether the
trade preferences will undermine human and labour
rights. The UK has a long-standing commitment to
universal human rights, and that will be reflected in our
trade preference scheme. As part of transitioning EU
arrangements, we will maintain a similar approach to
human rights commitments in UK trade policy.

The hon. Gentleman raised Burma, based on the
Rohingya situation, and mentioned the fact that the EU
has, after all, suspended Burma before. I agree that this
is an important issue. The UK is deeply concerned
by the violence taking place in Rakhine state. The UK
has been a leader in responding to the crisis in terms
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of both speed and size, helping to meet the urgent
humanitarian needs that have arisen. For now, we continue
to work through the EU’s GSP monitoring system.
Under a UK scheme, it will be possible for countries to
have their preferences suspended, although we intend to
reserve suspension powers for serious and systematic
human rights violations.

We must make sure that when we act, it is always to
tackle the problems in those developing countries, and
that the long list that was laid out—including climate
change, forestry and various aspects of human rights—is
not used as an excuse for protectionism of interests in
this country while we are morally posing ourselves as
helping those in developing countries. That is why the
presumption is that we should let them trade with us;
however, in serious cases we should act. I hope that both
this Committee and the House can continue to take that
proportionate and balanced approach.

On the clauses that the hon. Gentleman says give too
much power to the Government, and on the question
whether there is sufficient parliamentary scrutiny and due
process in setting up this preference scheme, I would say
that these powers are moderate and entirely necessary
to create and maintain a trade preference scheme for
developing countries, which is a goal that we all share.
The overarching principles of the preference scheme are
set out in primary legislation. That is important. Parliament
will have the opportunity to debate the inclusion of
these principles and powers throughout the passage of
the Bill. Parliament will later have the opportunity to
consider regulations setting details of the scheme. The
scheme will need to be updated regularly. As economies
grow or contract, their eligibility for trade preferences
will change over time. We must ensure that the legislation
is kept up to date to ensure that we trade on fair terms
and avoid challenge from the WTO.

I did not respond earlier to the point made by the
hon. Member for Oxford East about amendment 80
and why the Secretary of State cannot consider factors
other than the UN’s classification when deciding which
countries are least developed. The Government have
chosen to enshrine in UK law the obligation to provide
nil-rate import duty to least developed countries. This
meets a commitment the UK made in the UN sustainable
development goals to implement duty-free market access
for LDCs. As a result, there needs to be significant
certainty on the list of LDCs in part 2 of schedule 3,
because it is in primary legislation that this legal duty
will be in place. Therefore it is right that the Secretary of
State is closely bound to the internationally recognised
UN classification. The distinction in language between
sub-paragraphs (2) and (3) in part 4 of schedule 3
reinforces this point.

As a final remark, I will quote the Fairtrade Foundation,
which said that

“from the perspective of developing countries, where in some
instances there is a high dependency on the UK market…changes
to tariffs could make or break the livelihoods of producers. If you
were to ask for a vote on every single tariff change, that would not
be workable, so this is about finding the right balance”.—[Official
Report, Taxation (Cross-border Trade) Public Bill Committee,
23 January 2018; c. 19, Q21.]

Being balanced and proportionate is the basis of the
Government approach, and I ask the Opposition not to
press their proposed amendments.

Question put and agreed to.

Clause 10 accordingly ordered to stand part of the Bill.

Schedule 3 agreed to.

Clause 11

QUOTAS

3.45 pm

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 11, in clause 32, page 19, line 32, after
“which” insert

“section (Quotas: enhanced parliamentary procedure, etc)(7) applies
and”.

This amendment is consequential on NC3.

New clause 3—Quotas: enhanced parliamentary procedure,
etc—

(1) No regulations may be made by the Treasury in exercise of
the power in section 11(1) except in accordance with the steps set
out in subsections (2) and (4) to (6).

(2) The first step is that a Minister of the Crown must lay
before the House of Commons—

(a) a statement on the matters specified in subsection (3);
and

(b) a draft of the regulations that it is proposed be made.

(3) Those matters are—

(a) in respect of any case where the condition in section 11(2)(a)
is met, a statement of the terms of the arrangements
made with the government of the country or territory
outside the United Kingdom;

(b) in respect of any case where the condition in section 11(2)(b)
is met, a statement of the reasons why the Treasury
consider it is appropriate for the goods concerned to
be subject to a quota.

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (2)(b)—

(a) the amount of import duty proposed to be applicable
to any goods that are or are proposed to be subject to
a quota; and

(b) the factors by reference to which a quota is to be
determined.

(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(6) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4),
give effect to the terms of the resolution referred to in
subsection (5).

(7) No regulations may be made making provision on the
matters in section 11(3)(c) unless a draft has been laid before and
approved by a resolution of the House of Commons.

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting quotas under Clause 11, with a
requirement for the House of Commons to pass an amendable
resolution authorising the key provisions of the proposed regulations,
and also requires that regulations establishing a licensing or allocation
system are subject to the affirmative procedure.
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Mel Stride: Clause 11 makes provision for the purpose
of establishing an independent quota regime for the
United Kingdom. The clause specifies the circumstances
in which a quota may be established and gives the
Treasury the power to make regulations concerning the
administration of the quota regime.

A range of tariff and quota regimes currently govern
imports into the UK. The EU currently notifies more
than 140 tariff rate quotas to the WTO. TRQs allow
specified quantities of a product to be imported at a
lower or zero tariff rate. They are often used where the
introduction of particular products to the domestic
market raises specific policy sensitivities, for example in
the case of agricultural produce. Depending on the nature
of the goods in question, TRQs may be administered in
a number of ways, such as on a first come, first served basis,
via a licence system or on a traditional/newcomer basis.

Clause 11 establishes the general rule that a quota
may be set only if arrangements, such as a free trade
agreement, have been made with another territory outside
the UK for that purpose, or if the Treasury has determined
that it is appropriate that the goods in question be
subject to a quota. In addition, clause 11 gives a power
to make regulations concerning the administration of
the quota, the conditions subject to which the quota has
effect, how the amount of the quota is to be determined
and conditions of eligibility, including, where appropriate,
a requirement that the quota be subject to a licensing
system.

Any power to make regulations that make a quota
subject to a licensing system are exercisable by the
Secretary of State, and any other power to make regulations
under clause 11 is exercisable by the Treasury, having
regard to any recommendation made by the Secretary
of State. As can be seen, clause 11 does not set specific
quotas, but rather seeks to maintain the effect of the
general framework by which quotas are set and administered
under EU law. Maintaining the framework will help
minimise any disruptions to trade as the UK establishes
an independent customs regime.

New clause 3 and consequential amendment 11 seek
to put in place additional parliamentary procedures for
setting the amount of duty applicable to goods subject
to a quota. The Bill introduces a comprehensive framework
for a new stand-alone customs regime, which will be
underpinned by detailed and technical secondary legislation.
As I have said in relation to other, similar proposed
amendments, the Bill ensures that the scrutiny procedures
that apply to the exercise of each power are appropriate
and proportionate, taking into account the complexity
of the regulations.

Tariff rate quotas are complex and varied in terms of
how they arise and how they are administered. Regulations
related to tariff rate quotas are lengthy. They will include,
among other things, administrative provisions for the
opening and management of quotas, conversion factors
and details on import licence applications. For the
powers under clause 11, the negative procedure will
apply, which the Government consider appropriate and
proportionate. The procedure provides a sufficient level
of parliamentary scrutiny while having regard to the
technical and administrative nature of quota regulations.

TRQs are an integral part of the UK’s existing customs
regime, particularly for agricultural imports. Clause 11
sets out the necessary provisions to allow us to establish
the UK’s quota regime post-EU exit. I therefore commend
the clause to the Committee.

Kirsty Blackman: Quotas have concerned us for some
time, particularly the question of how they will happen
post-Brexit. I understand what the Minister is saying,
and I have read the clause and understood what it says
about the regulations and how quotas will be put in
place by this Government, but I am still not entirely
clear how those quotas will be decided in advance and
what circumstances will be used to decide an appropriate
level of quota. I am not sure if the plan is for that to
follow in regulations. I have tried to work it out from the
legislation before us; it may be in the Trade Bill rather
than this Bill.

Quotas are important, particularly on agricultural
products. If our farmers can only produce a certain
percentage of the beef consumed, we must allow a certain
amount of beef into this country, but not so much that
our farmers will be squeezed. We must protect our
farms here. It is about ensuring balance.

The UK and the EU Commission agreed in September
2017 how they would divide the quotas currently in
place. They agreed that the tariff rate quotas lodged
with the WTO would be divided on the basis of
consumption. For example, there is a tariff rate quota
for sugar cane. Sugar cane is consumed mainly by the
UK—the EU generally uses not sugar cane but sugar
beet, which it grows itself—so it makes sense for a more
significant proportion of the quota to go to the UK
than to the EU. Division by consumption seems like a
relatively sensible way to do it.

Julian Sturdy (York Outer) (Con): Actually, a lot of
sugar beet is produced in the UK, as well as in Europe.

Kirsty Blackman: That is absolutely the case, but generally
the sugar cane that comes into the UK and the EU is
consumed in the UK; very little of it is consumed in the
EU. This is specifically about the consumption of sugar
cane, rather than about the production of sugar beet. I
understood that probably most of the sugar beet produced
in the UK is not for human consumption, but I could be
wrong in that regard. I am happy to chat to the hon.
Gentleman afterwards, if he is keen.

Julian Sturdy: I will have to be careful what I say here
but, without promoting British Sugar too much, if
someone sees Silver Spoon in the supermarket, that is
British sugar produced by British Sugar.

Kirsty Blackman: I thank the hon. Gentleman for
that clarification. I appreciate that his knowledge of
sugar is better than mine.

On quotas in particular, the situation is that the UK
and the EU Commission have now decided how to
divide the quotas and the amount that is lodged as a
schedule with the WTO. However, in September 2017,
Uruguay, Canada, Thailand, Argentina, Brazil, New
Zealand and the US wrote a letter to say that they
contested the way in which the UK and the Commission
had decided to divide up the quotas, and that they had a
concern about the decision taken. I can understand that
concern.

For example, let us say that beef is coming into the
UK and the EU. If we have a collapse in the beef
market in one of those places, the beef cannot simply be
redistributed to other countries. That is particularly so
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in the case of the UK. If the UK ends up with a tenth of
the EU’s quota for beef, and the quota allows for
100 tonnes of beef, 10 tonnes of that are a quota
allocated to the UK. If something strange happens in
the UK, everyone decides that they do not want beef
burgers or steaks any more and the market collapses,
the country exporting the beef to the UK cannot just
send it to another country, because the UK schedule
will be the UK schedule alone.

I can therefore understand why countries are unhappy
with how that division is working and why they have
come back to say that they do not think it is a technical
rectification. That is a serious thing in the WTO, because
if the change of quota is not a technical rectification
but a modification of the schedule, it needs to go through
more of a process in order to be agreed.

My big concern is that none of that seems to be in
this legislation. None of the way in which the UK
Government will be dealing with the WTO on quotas or
defending itself against challenges brought to the WTO
seems to be in the Bill. While I am on the subject, to
throw the cat among the pigeons, I have not seen
anything in the European Union (Withdrawal) Bill, in
this Bill or in the Trade Bill that gives the UK Government
the power to lodge schedules with the WTO. I hope the
UK Government have not missed that and it is written
somewhere in one of the pieces of legislation, because it
would be rather unfortunate if the UK Government
were, post-Brexit, unable to lodge schedules with the
WTO or to have its most favoured nation tariffs lodged
with the WTO.

I hope that that power is in one of the pieces of
legislation—I am happy for the Minister to come back
to me and mention it afterwards—because clearly we
want to be in a situation in which, post-Brexit, the UK
continues to be a functioning country and is able to
have tariffs, not just preferential ones but most favoured
nation ones as well. Generally, I have concerns about
the provisions on quotas because I am not sure that
they adequately fulfil all the things that the UK will
need to do on quotas.

I have thrown an awful lot of things at the Minister—not
literally, I hasten to add for anyone reading this later—and
I am happy for some of them to be dealt with at a future
sitting. My concern, however, is that because we are
leaving the EU and doing so in a short period of time,
so legislation has been hastily drafted, some things
might be missing. If that is indeed missing, that would
be amusing because it is pretty fundamental going
forward. I will appreciate the Minister’s providing some
clarification, if he can, on the clause.

Peter Dowd: Our new clause 3 would require the
House of Commons to pass an amendable resolution
authorising the key provisions of the proposed regulations.
It would also require that regulations establishing a
licensing or allocation system are subject to the affirmative
procedure.

As with the other related new clause we have discussed
today, there are four steps set out in our proposed
process. First, the Minister lays a statement to the
House along with the draft regulation that is proposed
to be made. Secondly, the Minister lays a motion setting
out the various duties and tariffs that the Government

wish to impose. Thirdly, the House would have to pass a
resolution on that motion. Finally, the regulations will
be made. Amendment 11 is consequential on the above,
making a small technical change to clause 32 to
accommodate our proposals.

Ultimately, however, we are less concerned with the
exact steps for any process for ensuring parliamentary
oversight. We just want to see that the Government are
acting on the principle that Parliament should have an
extended role in scrutinising the changes in this regard.
As I have said previously in relation to the other clauses,
we seek to guarantee an enhanced parliamentary process.
The logic is pretty undisputable. The Government have
tabled this Bill as a financial Bill, as I referred to earlier
on. In that regard, the House of Lords does not have
any capacity to scrutinise it and the Commons does not
have the same capacity it usually would. We ask, therefore,
that as in all other financial matters a case is presented
to the House for a debate and a vote.

It would be a very unfortunate outcome if the Treasury
was to acquire powers to alter the rate of taxation
without such basic democratic processes. The Government
really should think a little longer than this—it is not a
short-term matter. It is of course more conceivable that
they may be in opposition sooner than they think. They
should be looking to construct a fair process for scrutiny,
with, in effect, cross-party agreement as to what that
would be, in the light of this significant change that we
are about to face in one way or another, maybe within
the next 12 months or so, possibly a little longer, but the
reality is that we are facing change. This House has to
face up to the fact that scrutiny processes need looking
at, especially with regard to finance.

Mel Stride: The hon. Member for Aberdeen North
(Kirsty Blackman) rightly raises the issues around quotas.
First, we have to work out what those quotas will be. We
have existing arrangements through the European Union
and we are currently in discussions regarding, as she has
suggested, how the various quotas should be allocated,
whether that be on the basis of consumption, or
consumption and other issues that we might consider.
The point I would make on that is that this Bill is
enabling, in that sense, rather than prescribing or seeking
to suggest any particular outcome to those discussions.

In the hon. Lady’s second point she raised an example
of 100 tonnes or 100,000 tonnes of beef, and a certain
amount coming by way of a quota to the UK, and then
circumstances of that changing not to our liking, and
asked what we would do in such a situation. That
prompts the question as to where the quota itself originated.

Kirsty Blackman: I am sorry; I was obviously not
particularly clear when I was making that case. I was
suggesting that this was why third countries are upset
about how the division might work, because 90 plus
10 is not the same as 100 in a bigger area, because they
cannot just redistribute that in the event of a market
collapse in the UK, because the 10 is for the UK and
they cannot just send that to the EU, because the quota
for the EU is now only 90.

Mel Stride: I think I have the gist of the point. In
terms of the overarching point about what one would
do if the arrangements come to be seen, in the way they
are measured, as being inappropriate, that prompts the
question where the quotas originate in the first place.
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If it is in the schedule of concessions at the WTO,
I guess we would have to revisit that aspect of it. If it
comes from provisions within a free trade agreement, I
guess we would attempt to renegotiate that aspect, or
perhaps trigger some provisions within that agreement
to resolve the issue at hand. If it was a so-called
autonomous quota in which we had decided to implement
a quota regime or quotas at the request of a third country,
I imagine that we would be able to reverse or change
that in some way through secondary legislation as well,
depending on the precise nature of that agreement.

4 pm

The final point relates to our being in a quota situation
or a situation of imports coming in at a rate that we
were uncomfortable with. We will come on to other
provisions in the Bill on trade remedies around safeguarding,
which might be relevant. It is important to recognise
that this is an enabling Bill rather than one that attempts
to answer all the legitimate questions that the hon. Lady
has posed.

The hon. Member for Bootle and I have gone round
the issue of enhanced procedure a few times.

Peter Dowd: Yes.

Mel Stride: I am grateful to the hon. Gentleman for
reasserting his arguments, but our arguments remain as
I set out in my earlier remarks.

Question put and agreed to.

Clause 11 accordingly ordered to stand part of the Bill.

Clause 12

TARIFF SUSPENSION

Peter Dowd: I beg to move amendment 5, in
clause 12, page 8, line 40, at end insert—

“(6) No regulations may be made under this section unless a
draft has been laid before and approved by a resolution of the
House of Commons.”

This amendment requires regulations under Clause 12 to be subject to
the affirmative procedure.

The Chair: With this it will be convenient to discuss
the following:

Clause 12 stand part.

Amendment 9, in clause 32, page 19, line 32, after
“regulations” insert “under section 12 and”.
This amendment is consequential on Amendment 5.

Peter Dowd: I am pleased that the Minister is getting
the drift of our line after several hours—[Interruption.]—I
hear the Minister saying “with much repetition” from a
sedentary position, but I do not think it is as repetitive
as the Government’s refusal to give Parliament scrutiny.
It is a persistent “No, no, no” from the Government,
and that is dangerous. I do not say that as a Labour
Member per se; I say that as a democrat. It is crucial
that Government Members recognise that. I am sure
some of them do, because these things come back to
bite Members when they are in a different position. I
exhort them to listen to what we say—no matter how
often I say it.

The Chair: Order. I suggest that the hon. Gentleman’s
comments should be pertinent to the part of the Bill
that he is discussing, rather than a reiteration of points
that have already been made.

Peter Dowd: I understand that, Mrs Main. Amendment 5
is another amendment pertinent to the clause, in that it
continues to wish to hold the Government to account.
That is not just the view of the Opposition, but of the
House of Lords Delegated Powers and Regulatory Reform
Committee, which I have referred to before. It says that
the Bill involves a “massive transfer of power” that
gives Ministers over 150 powers to make tax law for
individuals and businesses. Those laws will run to thousands
upon thousands of pages, with little opportunity for us
to scrutinise them. The Treasury’s delegated powers
memorandum alone, which sets out in detail all those
law-making powers, runs to 174 pages.

The Fairtrade Foundation has raised concerns over
the use of delegated powers in the Bill around the
setting of tariffs and the establishment of rules of
origin. That relates to developing countries—we touched
on them earlier—where, in some instances, there is a
high dependency on the UK market and where there are
products with tight margins, so changes to tariffs could
make or break the livelihoods of producers.

The Hansard Society also rightly pointed out in
its evidence that unless the Government can give a
compelling reason, all Henry VIII powers should be
subject to the affirmative procedure, which the Delegated
Powers and Regulatory Reform Committee is also in
full agreement with. Mr Blackwell from the Hansard
Society does not see any evidence in the delegated
powers memorandum that justifies the Government
avoiding an affirmative procedure. Nor does the Hansard
Society understand the Government’s justification and
distinction between the use of urgent and non-urgent
powers.

I will continue to repeat that this House is entitled to
scrutinise the Government appropriately and as much
as it wants within the confines of procedures. I wish
that the Government would listen not only to the
Opposition but to virtually every organisation out there who
tells them that in these times of significant change, the
Government should open their arms to scrutiny and
challenge and not shut the door in our faces.

Mel Stride: Clause 12 provides for an exception to the
application of the standard rate of duty as set under
clause 8. It allows some or all of the import duty that
would otherwise be charged on specified goods to be
waived for a specified period of time. The primary
purpose of a tariff suspension is to facilitate domestic
production by ensuring that businesses have access to
the supplies that they need. A similar exception to the
application of the standard rate of duty exists under the
Union customs code. A suspension could be introduced
on the Government’s own initiative, or after a request
for one: for example, from a business.

Suspensions are usually applied to certain types of
goods. Any goods that will be subject to a suspension
will be specified by regulations. For example, under the
current arrangements suspensions are generally granted
only where the good is a raw material or unfinished
product, which will be used by UK manufacturers;
where no competing domestic product exists; and where
the goods covered by the suspension are subject to a
significant amount of duty. In other words, the suspension
would have a material benefit for UK industry.

A suspension of duty would apply for a given period
of time that could be extended. Where a continuation of
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a suspension implies a lasting need to import a certain
product at a reduced or zero rate, the Government
would look to reduce the standard rate of duty. To be
consistent with WTO rules, a suspension on any given
good must be granted equally to every country and
supplier. Regulations made pursuant to the clause will
be subject to the negative procedure.

Amendment 5 and consequential amendment 9 to
clause 32 change the proposed parliamentary procedure
for regulations relating to tariff suspensions from the
negative procedure to the draft affirmative procedure.
The Government believe that the scrutiny procedures
that apply to the exercise of each power in the Bill are
appropriate and proportionate, taking into account the
length and technical complexity of the regulations and
the frequency with which they are likely to be made.

For tariff suspensions, the negative procedure is both
appropriate and proportionate. The power in clause 12
only permits the standard rate of import duty to be
temporarily lowered and could not be used to increase
the rate. Delays in implementation of suspensions owing
to the use of the draft affirmative procedure would only
be to the detriment of UK manufacturers.

I will provide an example that might be pertinent to
our debate. The suspensions are likely to be numerous
and detailed. For example, in the last round of EU

suspensions, a UK business successfully applied for a
tariff suspension on a specific type of gearbox with a
hydraulic torque converter, with at least eight gears and
an engine torque of 300 newton metres or more. It is the
kind of gearbox I might have in my Rolls-Royce car,
perhaps. It is not clear that such a level of detail would
benefit from a greater level of parliamentary debate,
despite the fact that we have debated Rolls-Royces, and
by extension gearboxes, to some degree in this debate
today.

In short, the clause is a crucial part of the overall
import duty regime, allowing the Government to take
action to support manufacturers in the United Kingdom.
I therefore move that the clause stand part of the: Bill.

Peter Dowd: Given the time, I will spare the Committee
further scrutiny. I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 12 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(David Rutley.)

4.9 pm

Adjourned till Tuesday 30 January at twenty-five minutes
past Nine o’clock.
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Public Bill Committee

Tuesday 30 January 2018

(Morning)

[MS KAREN BUCK in the Chair]

Taxation (Cross-border Trade) Bill

Clause 13

DUMPING OF GOODS, FOREIGN SUBSIDIES AND

INCREASES IN IMPORTS

9.25 am

Jonathan Reynolds (Stalybridge and Hyde) (Lab/Co-op):
I beg to move amendment 137, in clause 13, page 9,
line 4, leave out “public notice” and insert “regulations”.

This amendment, together with Amendments 138 and 139, makes
the power to give effect to an accepted recommendation of the TRA
exercisable by regulations rather than public notice.

The Chair: With this it will be convenient to discuss
the following:

Amendment 138, in clause 13, page 9, line 8, leave out
“public notice” and insert “regulations”.

See explanatory statement for amendment 137.

Amendment 139, in clause 13, page 9, line 17, leave
out “public notice” and insert “regulations”.

See explanatory statement for amendment 137.

Jonathan Reynolds: Good morning, Ms Buck. It is a
pleasure to begin the second week of our Committee’s
consideration of the Bill.

The amendments, like many that the Opposition have
tabled, concern the democratic deficit in the Bill. As we
have covered in numerous evidence sessions and in our
discussions so far, the Bill is far too reliant on secondary
legislation. The scrutiny of Delegated Legislation
Committees—especially those that consider instruments
laid according to the negative procedure, as the majority
will be—is insufficient for taxation matters of such
potential magnitude. Parliament will have the option to
raise objections to the instruments, but they will not be
debated on the Floor of the House as a matter of
course.

The amendments are important because the Bill
introduces an even more troubling concept: that of
making law by public notice. After Second Reading
earlier this month, the House of Lords Delegated Powers
and Regulatory Reform Committee published a report
that probed the most worrying aspects in detail. The
report emphasises that the concept of public notice, on
which the Bill is heavily reliant, is effectively a modern
form of rule by proclamation that removes the opportunity
for parliamentary scrutiny. It states:

“For Ministers and others to make law by ‘public notice’,
without any recourse to Parliament, is highly unusual and such
provisions should attract strict surveillance by Parliament.”

It also notes that

“the Treasury’s Delegated Powers Memorandum says that such
notices will only make provision that is purely technical or
administrative in nature. Nonetheless, clause 32(9) of the Bill
allows anything that can be done under public notice to be done
by regulations, implicitly acknowledging the importance of things
done by public notice.”

It identifies the Bill as a throwback to the Statute of
Proclamations 1539, which

“gave proclamations the force of statute law…it was repealed in
1547 after the death of Henry VIII”.

We should all be grateful for the institutional memory
of the House of Lords.

Equally problematic are the mechanics by which public
notice takes place. As the Delegated Powers and Regulatory
Reform Committee emphasises, under clause 37(5) the
only qualification for public notice is that the person
who issues it has selected a channel that they consider
appropriate, but a definition of “appropriate” is absent
from the Bill. Public notice could therefore mean anything
from a full-page advert in the Financial Times to a small
ad in a trade journal or perhaps even a tweet. Clause 24
permits Her Majesty’s Revenue and Customs to establish
a system for making rulings to determine the customs
code and the place of origin of particular goods, both
of which have an impact on the duty. Other rulings
could affect the rights and liabilities of an individual.

The Delegated Powers and Regulatory Reform
Committee recommends

“the creation of a generally applicable system for making
determinations which are capable of affecting an individual’s
legal position should ordinarily be dealt with by legislation,
subject to scrutiny by Parliament, rather than by public notice
without any such scrutiny”—

checks and balances. The Opposition agree wholeheartedly
—hence our amendments.

The Government’s manoeuvres are deeply concerning.
We would be failing in our duty of scrutiny if we did not
step in to raise our anxieties about how powers of
proclamation may be used. We are well aware of the
volume of new legislation that needs to be produced to
create and implement a new customs code, and of the
temptation to create or take advantage of constitutional
shortcuts to facilitate the process. However, protecting
the rights of the individual must come first. Where
matters of taxation are concerned, the parliamentary
process is usually more rigorous with respect to the
reasons for setting the duty.

As I have already said, the secondary legislation
process is not optimal, and we believe that the balance
between primary and secondary legislation in the Bill is
unsound. However, using delegated legislation for these
matters instead of creating regulations by public notice
would surely be the least-worst option. It would allow
for a bare minimum of parliamentary involvement and
oversight of new tax and customs law. Even the negative
procedure gives Parliament the option to reject a statutory
instrument, although no formal debate takes place.
Where possible, more significant matters should surely
be considered via the affirmative procedure, so that at
least there would be the basis for debate.

The Opposition believe that, without such debate, we
will be at risk of setting a dangerous precedent that
allows the ruling Executive to make regulation by public
notice as it pleases, potentially even beyond the scope
of the Bill. Therefore I call upon all members of the
Committee to support the amendment, to ensure that
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we can continue to perform our vital role providing
checks and balances in the structure of taxation and
customs law in the UK.

Kirsty Blackman (Aberdeen North) (SNP): Thank
you for the opportunity to speak and for chairing the
meeting, Ms Buck. I would like to speak briefly around
the amendments. One of my earliest questions about
the Bill was: what is a public notice and how does one
justify that it has been made sufficiently public? The
Opposition raised that case clearly. On the definition of
public notice and the fact that the person making the
public notice has to make that judgment call, particularly
in relation to clause 13, which concerns the dumping of
goods, foreign subsidies and increases in imports, and
given that the UK has not had provision to make
regulations and rules, it seems sensible to say that a
public notice is not the best way. Parliament should
have some say. We have raised concerns previously that,
although Brexit is apparently about taking back control,
it appears that control is being taken back to the Executive
rather than to Parliament as a whole. I will therefore
support amendments 137 to 139 if they are pushed to
a vote.

The Parliamentary Under-Secretary of State for
International Trade (Graham Stuart): It is a great pleasure
to serve under your chairmanship again, Ms Buck, and
to welcome back the hon. Member for Stalybridge and
Hyde. This group of amendments would require trade
remedies measures to be imposed and given legal effect
by regulations. I appreciate the concerns in relation to
the use of public notices, which were raised by both Her
Majesty’s Opposition and the Scottish nationalist party
representative. I am grateful for the opportunity to set
out why this is an entirely appropriate procedure for
imposing trade remedies measures.

If you were cynical, Ms Buck, you might think that,
because the Opposition have decided to make parliamentary
scrutiny the central theme of their critique of the Bill,
they are leveraging that into every single argument at
every single stage. I am not a cynic, and take the
concerns at face value, as the genuine ones that I am
sure they are.

The imperative is to act quickly once the Trade
Remedies Authority has identified the need to tackle
injury to UK industry. I would have hoped that Members
on both sides of the Committee would recognise that
the imperative is to act quickly when injury to UK
producers has been identified, and to move as swiftly as
possible to put that right. Measures will be calculated
and recommended by a fully expert and independent
body, following an extensive investigation that is governed
by strict World Trade Organisation rules. Our priority
has to be to ensure that those recommended measures
are imposed quickly, to provide relief to industries
suffering injury.

The additional proposed process would delay our
ability to apply measures precisely at a time when UK
industry is suffering injury, and when it has been
independently established that that is so. It would run
counter to the calls we have heard from industry for a
swift process. The use of public notices to implement
trade remedies measures is consistent with the approach
taken in comparable WTO countries such as New Zealand
and Australia, and is therefore in line with international
good practice.

Therefore I say to the hon. Member for Stalybridge
and Hyde that, to suggest that this use of public notice
is untoward and could lead to further government by
proclamation, even outwith the Bill, is disproportionate.
The reality is that this set of amendments, as with so
many put forward by the Opposition, would in fact
undermine the very principles that they say they are
interested in: namely, to protect UK industry to ensure
that we have a proportionate and speedy response to
unfair dumping or use of subsidy and make sure that
injury to British industry is put right. It is a shame that,
collectively, the Opposition’s amendments suggest that
their priorities are somewhere else.

Jonathan Reynolds: The Minister’s case is that this
needs to be used for reasons of speed. Can he give us
detailed information about how long it takes to prepare
a statutory instrument to be brought before the House,
given that that does not need parliamentary time in the
Chamber—it cannot be that extensive? Exactly how
much time will be saved by this proposed new form of
parliamentary process?

Graham Stuart: The hon. Gentleman has been in the
House for some time. I would have thought he would be
familiar with the calendar of the parliamentary year,
with long periods of recess when Parliament does not
sit. Why on earth would Her Majesty’s Opposition, so
often accused, doubtlessly unfairly, of being in hock to
the producer interest and blind to wider society and the
interests of the consumer and the ordinary citizen—though
I decry that attitude—because of their links to the trade
union movement, wish to put delays in place?

The hon. Gentleman knows full well the delays that
can come with secondary legislation. To have that at the
end of that extensive, independent and exhaustive expert
assessment that has established injury, why on earth
would the Labour party, or indeed the Scottish nationalist
party, want to get in the way of swift, effective and
proper defence of British jobs, British workers and
British business?

Kirsty Blackman: I am pleased that the Government
are now concerned with ensuring that such things are
put in place incredibly quickly if there is injury to UK
industry. In that case, will the Government bring forward
amendments to speed up other parts of the process,
given that they will now be taking longer than the EU’s
similar processes?

Graham Stuart: I apologise for getting the name of
the hon. Lady’s party wrong—it is the Scottish National
party. We have put forward a proportionate and swift
system, and hope that we would be able to deliver a
speedier, more proportionate and balanced response
than that of the EU. That is certainly our aim. I note
again that amendments tabled by the hon. Lady’s party
and Her Majesty’s Opposition suggest that their priority
is entirely different.

Jonathan Reynolds: I am grateful for the infusion of
energy that the amendments have brought to the Committee.
The Minister’s bluster revealed a lot. I noticed that he
did not actually answer my question. If the Government’s
concern is the wish to bring a trade remedy during
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recess, they have to invent a new constitutional procedure
to do that. I am afraid that is a very thin case and the
Minister did not provide a reason why the new process
is required in the interests of brevity. He was not able to
give us any clear information, so we will push the
amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 8, Noes 10.

Division No. 5]

AYES

Blackman, Kirsty

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Question proposed, That the clause stand part of the
Bill.

The Chair: With this is will be convenient to discuss
the following:

Amendment 12, in clause 32, page 19, line 32, after
“which” insert—

“section (Dumping of goods and related activities: enhanced
parliamentary procedure, etc)(6) applies and”.

This amendment is consequential on NC5.

New clause 5—Dumping of goods and related activities:
enhanced parliamentary procedure, etc—

“(1) No regulations may be made by the Secretary of State in
exercise of the power in section 13(5) except in accordance with
the steps set out in subsections (2) to (5).

(2) The first step is that a Minister of the Crown must lay
before the House of Commons a draft of the regulations that it is
proposed be made.

(3) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (2)(b), the amount of import duty
proposed to be applicable to any goods that are or are proposed
to be subject to a quota.

(4) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(5) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4),
give effect to the terms of the resolution referred to in subsection
(5).

(6) No regulations may be made under the following
provisions unless a draft has been laid before and approved by a
resolution of the House of Commons—

(a) paragraph 1(3) of Schedule 4 (definitions and
determinations in relation to goods being “dumped”);

(b) paragraph 5 of Schedule 4 (determination of certain
matters relating to “injury” to a UK industry);

(c) paragraph 26(1) of Schedule 4 (provision for suspension
of anti-dumping or anti-subsidy remedies);

(d) paragraph (1)(2)(c) of Schedule 5 (defining a
“significant” increase)

(e) paragraph 2 of Schedule 5 (definitions relating to
“serious injury” to a UK industry);

(f) paragraph 22(1) of Schedule 5 (provision for
suspension of safeguarding remedies).”

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting quotas under Clause 13 to give effect
to recommendations of the TRA, with a requirement for the House of
Commons to pass an amendable resolution authorising the quota
provisions of the proposed regulations, and also requires that certain
regulations under Schedules 4 and 5 are subject to the affirmative
procedure.

Graham Stuart: The Bill ensures that the UK customs
regime is ready for EU exit. A key part of our readiness
for exit day is our ability to operate our own trade
remedies system. Trade is good for the UK. It can lead
to higher wages, stimulate business efficiency and
productivity and improve consumer choice. Analysis by
the OECD suggests that a 10% increase in openness is
associated with a 4% increase in income per head.

Nic Dakin (Scunthorpe) (Lab): Will the Minister
clarify whether the Government have done a comparative
impact assessment of the processes involved with the
EU and the processes they are trying to put in place in
terms of speed and timeliness, which we are all concerned
about?

Graham Stuart: I am grateful to the hon. Gentleman
for that question. I will seek at some point in the debate
to address his point.

Free trade does not and should not mean trade
without rules. Trade remedies are an important safety
net. They can help enforce the rules that make free trade
work by addressing injury to a domestic industry caused
by unfair trading practices or unforeseen surges in
imports. That is why all major WTO members have a
trade remedies regime, and why we are taking forward
the measures in the Bill. The European Commission
currently carries out trade remedies investigations and
imposes measures on our behalf. Once we leave the EU,
we will need to be able to do that for ourselves. Clause 13,
together with schedules 4 and 5, sets up the UK framework
to allow us to do just that.

These proposals fall under the international framework
set by the WTO. We are legislating for the full suite of
powers permitted under that framework, which will
enable us to impose additional duties on imports that
cause injury to UK industry. The message is clear: free
trade and the benefits it brings are welcome, but the UK
will act decisively to address trade that causes injury to
our domestic industries.

We cannot forget the wider ecosystem of our economy.
Tackling injury is the priority, and the Bill makes clear
that there is a presumption in favour of imposing
additional duties when UK industry suffers injury as a
result of unfairly dumped or subsidised imports. In
recent years, trade remedy measures have protected UK
industry and its employees, particularly in the steel and
ceramics sectors but also in the chemicals, biofuels and
glass industries. Considering that manufacturing contributes
around 10% of UK gross value added and 8% of
employment, the need for the UK to have a trade
remedies system once we leave the EU is apparent.
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Without the ability operate our own trade remedies
regime, the UK would be exposed to unfair trading
practices and unforeseen surges in imports, with potentially
damaging consequences for UK industry and the economy
more widely. However, there must also be a mechanism
for ensuring that imposing such duties is not contrary
to the best interests of the UK as a whole. Duties on
imports can increase costs for downstream industries
that use those imports to create their products. They
can also hit the purses of consumers. That is why the
Bill ensures that any duties are set at the level needed to
address injury to UK industry and no higher. That
levels the playing field without causing unnecessary
harm to downstream users and consumers.

We are also building in a safety valve to ensure that
measures are not imposed where they are not in the
overall interests of the UK. The economic interest test
will consider whether duties would have a disproportionate
impact on a particular area of the UK or on particular
groups in the UK. The test will also consider issues such
as the impact on the longer-term competitive environment
in the UK.

Businesses can have full confidence that that test, and
investigations as a whole, will be objective and impartial.
The new Trade Remedies Authority, which will be
established through the Trade Bill, will have the
independence and technical expertise to determine complex
matters of fact. When the authority concludes that
measures are justified, it will make independent
recommendations to Ministers, who will then reach a
final decision. Ministers will be able to reject
recommendations to impose duties where they consider
they are not in the public interest. Where Ministers do
so, they will do so transparently, and they will have to
make a statement to Parliament setting out their reasons.

As Monckton Chambers noted in its response to the
trade White Paper, that structure ensures that
“the complex judgments made in such cases are, and are seen to
be, made independently”.

It strikes a delicate balance between ensuring that the
investigation and the calculation of proportionate duties
is carried out by impartial experts, and ensuring that
there is an opportunity for Ministers to intervene if
duties are not in the public or wider economic interest.
We believe that these provisions are therefore fundamental
to establish a robust but proportionate trade remedies
system for the UK.

9.45 am

New clause 5 and amendment 12 seek to put in place
a further parliamentary process for imposing trade
remedies measures and to change the parliamentary
processes for some of the regulation-making powers in
schedules 4 and 5. As I have explained, the use of public
notices to implement measures is entirely appropriate
and I am pleased that the Committee came to that
conclusion too. It enables independently recommended
duties to be implemented quickly and effectively and is
in line with international good practice.

In relation to the regulation-making powers for indirect
tax matters, it is common to have framework primary
legislation supplemented by detailed and technical
secondary legislation. The trade remedies framework
contains a great deal of such technical detail. The
secondary legislation made under the Bill will comply
with WTO rules. That is why we propose that the
regulations are subject to the negative procedure.

The additional processes proposed could both delay
our readiness for operating an independent trade remedies
framework at the point of EU exit and affect the
responsiveness of our framework to subsequent
developments, such as best practice and WTO case law.
Taken together the amendments would hamper the
UK’s ability to act swiftly to provide an important but
proportionate safety net to domestic producers. I commend
the clause to the Committee and urge Members to
withdraw the amendments.

Peter Dowd (Bootle) (Lab): It is lovely to serve under
your chairmanship again today, Ms Buck. The Minister
has clearly had three or four Weetabix today, given his
assertions. I say to him: legislate in haste and repent in
court at leisure—for these are the sort of things that will
be challenged in the courts. Unless the judges in those
courts are going to be enemies of the people, we are best
to get it right first-hand. Lord Judge made that very
point today, and he was formerly Lord Chief Justice; so
we cannot ignore parliamentary scrutiny on this particular
issue.

New clause 5 establishes a system of enhanced
parliamentary regulations for setting quotas under clause 13
to give effect to recommendations of the TRA, with a
requirement for the House to pass an amendable resolution
authorising the quota provisions of the proposed
regulations. It also requires that certain regulations
under schedules 4 and 5 be subject to the affirmative
procedure.

I have made this point in the past and make it again.
The new clause seeks to introduce a scrutiny role for
Parliament in this crucial area of taxation and trade
policy. The current provision in clause 13 gives the
Secretary of State powers through regulation to introduce
a tariff rate quota to determine the amount of import
duty applicable to certain imported goods, after he has
accepted a recommendation from the Trade Remedies
Authority. It also gives the Secretary of State the power
to revoke or suspend the tariff rate quota.

New clause 5 would instead ensure a democratic and
open process, by making sure that Parliament has that
power—not just the Secretary of State. The enhanced
parliamentary procedure also ensures that there is a
failsafe in the event that the Trade Remedies Authority
makes a recommendation for the suspension of a quota
and the Secretary of State refuses. In that instance
Parliament has the ability to overrule the Secretary of
State and side with the expert recommendation of the
Trade Remedies Authority if it so decides.

I am sure that hon. Members of the Committee are
hearing echoes from last week in relation to the issue of
parliamentary scrutiny. We have heard about it today,
and that is our job on this side of the Committee. I am
not sure whether the Minister thinks we should not do
that, but we will continue to do it. We are concerned
that if we do not have parliamentary scrutiny and
oversight and the expertise that comes with that, we will
end up in the courts. The Minister’s wish that things do
not get delayed will be thrown out of the window by the
approach that the Government seem to be taking.

Suffice to say that, if the Government are arguing
that this is a money Bill, which it is, and it goes to the
House of Lords— who will probably have to watch it go
past as though it was a bus—they are tacitly accepting
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that the measures contained here are essentially fiscal.
It is therefore appropriate that statements made to the
House of any regulatory changes in relation to fiscal
matters are Parliament’s responsibility and duty, as they
have been for centuries, and we believe that there should
be a vote if appropriate. The system outlined would
provide a very robust means of doing that. I know that
virtually every Minister, not just this Minister, would
not want to have that level of scrutiny, but it comes with
the job; scrutiny has to be there. Of course, an annual
fiscal statement, such as that expected in the spring,
with subsequent parliamentary authority could also
prove a mechanism for us to test it out.

I hope that Conservative Members will not take a
blasé approach and brush aside the issue of parliamentary
democracy on the grounds that the Opposition somehow
want to drag the matter out in the future. We do not; we
want to make sure that this works properly. We all
accept that we have to have a process in place, but let us
get it right and hold Ministers to account.

Kirsty Blackman: The Government have asked for an
awful lot of trust. They are asking us to trust them to
make the right decision. Given that they do not have a
track record of making such decisions over a very long
number of years, it is very difficult for us to trust the
Government on that. There is also the fact that the
Government said that they would table amendments to
clause 11 of the European Union (Withdrawal) Bill,
and then they did not.

I do not think that the Conservative Government
have quite recognised what they are doing with all their
decisions to hold power in the Executive over any
number of things. When the Conservatives are inevitably
no longer in government there will be another Government
in place, and they will be in opposition saying, “Why are
so many decisions being made by the Executive without
parliamentary scrutiny?”

The UK is at a point where we are choosing how our
future looks in relation to Brexit. We are choosing how
things will go in this Parliament, and into the future. We
are choosing how much say we will have over trade
policy, so it is vital how we decide to go about this. The
way that the Government are setting this up is absolutely
wrong. There should be parliamentary scrutiny of such
things, and democratically elected Members should have
the opportunity to look at them, to have an input and
not just have them done by public notice.

Graham Stuart: The Opposition parties protest too
much. As we all know, the point of a trade remedies
system is to be balanced, proportionate and move swiftly
to protect British industry. That is why we are setting
up, through the Trade Bill, the specialist body to do
that: the Trade Remedies Authority. We are talking
about the implementation of the Trade Remedies
Authority’s recommendations. Why on earth, after that
exhaustive effort, with the appropriate, balanced tests in
place, would anyone want to create burdensome,
parliamentary oversight? It does not make any sense.

The TRA makes the decision. If the Secretary of
State disagrees with it, they will have to come to Parliament
and make a statement, so there will be the opportunity
to deal with that. When the TRA has made an assessment

and wants to help British industry, why on earth would
the Opposition parties want to make a wider political
point about lack of scrutiny, just for the sake of it, when
it is totally inappropriate for this measure? I leave
outsiders to judge whether that is for political interests
or for the interests of either British consumers or producers.

Kirsty Blackman: If the Trade Remedies Authority
will be so good at making decisions, why will the
Government simply have to make a written statement
to the House if they disagree with it, rather than go
through some kind of regulation procedure? If the
Trade Remedies Authority is set up in such a great way
that it will always make the best decisions, why will the
Minister be allowed to disagree with it simply by written
statement, and not by any sort of parliamentary procedure?

Graham Stuart: The legislation makes it clear that the
Secretary of State should look at it, and various people
who have commented on the structure have said that it
is right that, although the main body of work should be
conducted by experts, ultimately it should be a politician
accountable to Parliament, part of a democratic process,
who should make that decision. Were they in any way to
disagree, they would have to come to Parliament to
make a statement. That is appropriate and proportionate,
and why on earth the Opposition parties would want to
go to such lengths to try to stop us bringing in effective
remedy to protect British producers, I cannot imagine.

Jonathan Reynolds: Very briefly, why can the Minister
not give us any detail about the methodology by which
injury will be calculated, or any of the basic details that
the US and the EU have already put in primary legislation?
He cannot tell us how that will be because it is not in the
Bill. Surely, we need some parliamentary safeguards
about what the decisions will be, because the Minister
cannot tell us the process that will be followed.

Graham Stuart: Our purpose here is to be probed, so
even when that probing is redundant or tiresome, one
should deal with it in as fair a way as one possibly can.
As we know, this is a framework Bill; the secondary
legislation, which will have parliamentary scrutiny, will
bring in the details as it does in most other jurisdictions.
We will follow a balanced, proportionate and effective
basis to ensure that we assess that injury in the right
way, and we will do so under the aegis of the WTO.
Efforts to cut and paste aspects of the WTO system on
to the face of our legislation when we are subject to
WTO rules anyway are unhelpful and unnecessary.

Question put and agreed to.

Clause 13 accordingly ordered to stand part of the Bill.

Schedule 4

DUMPING OF GOODS OR FOREIGN SUBSIDIES CAUSING

INJURY TO UK INDUSTRY

Peter Dowd: I beg to move amendment 23, in schedule 4,
page 58, line 2, after “consumption”, insert “by independent
customers”.
This amendment requires the comparable price for the purposes of
determining the normal value to be assessed with respect to
consumption by independent customers.

The Chair: With this it will be convenient to discuss
the following:
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Amendment 24, in schedule 4, page 58, line 4, at end
insert “sub-paragraphs (2A) to (2L) and with”.
This amendment paves the way for Amendment 25.

Amendment 25, in schedule 4, page 58, line 6, at end
insert—

“(2A) For the purposes of sub-paragraph (2) the following
shall apply.

(2B) Where the exporter in the exporting country does not
produce or does not sell the like goods, the normal value may be
established on the basis of prices of other sellers or producers.

(2C) Prices between parties which appear to be associated or
to have a compensatory arrangement with each other shall not be
considered to be in the ordinary course of trade and shall not be
used to establish the normal value unless it is determined that
they are unaffected by the relationship.

(2D) Sales of the like goods intended for consumption in the
exporting foreign country or territory shall normally be used to
determine the normal value if such sales volume constitutes 5%
or more of the sales volume exported to the United Kingdom,
but a lower volume of sales may be used when, for example, the
prices charged are considered representative for the market
concerned.

(2E) When there are no or insufficient sales of the like goods
in the ordinary course of trade, or where, because of the
particular market situation, such sales do not permit a proper
comparison, the normal value shall be calculated on the basis
of—

(a) the cost of production in the country of origin plus a
reasonable amount for selling, general and
administrative costs and for profits, or

(b) the export prices, in the ordinary course of trade, to an
appropriate third country, provided that those prices
are representative.

(2F) Sales of the like goods in the domestic market of the
exporting foreign country or territory, or export sales to a third
country, at prices below unit production costs plus selling,
general and administrative costs shall be treated as not being in
the ordinary course of trade by reason of price, and disregarded
in determining the normal value, if it is determined that such
sales are made within an extended period in substantial
quantities, and are at prices which do not provide for the
recovery of all costs within a reasonable period of time.

(2G) The amounts for selling, for general and administrative
costs and for profits shall be based whenever possible on actual
data pertaining to production and sales, in the ordinary course of
trade, of the like product by the exporter or producer under
investigation.

(2H) When it is not possible to determine such amounts on the
basis prescribed in sub-paragraph (2G), the amounts may be
determined on the basis of—

(a) the weighted average of the actual amounts
determined for other exporters or producers subject
to investigation in respect of production and sales of
the like product in the domestic market of the
country of origin,

(b) the actual amounts applicable to production and sales,
in the ordinary course of trade, of the same general
category of products for the exporter or producer in
question in the domestic market of the country of
origin,

(c) any other reasonable method, provided that the
amount for profit so established shall not exceed the
profit normally realised by other exporters or
producers on sales of products of the same general
category in the domestic market of the country of
origin.

(2I) If the TRA determines that it is not appropriate to use
domestic prices and costs in the exporting country due to the
existence in that country of significant distortions, the normal
value shall be constructed exclusively on the basis of costs of
production and sale reflecting undistorted prices or benchmarks,
subject to the following provisions.

(2J) “Significant distortions” for this purpose means
distortions which occur when reported prices or costs, including
the costs of raw materials and energy, are not the result of free
market forces because they are affected by substantial
government intervention.

(2K) The TRA shall use the corresponding costs of
production and sale in an appropriate representative country
with a similar level of economic development as the exporting
country, provided the relevant data are readily available; and,
where there is more than one such country, preference shall be
given, where appropriate, to countries with an adequate level of
social and environmental protection;

(2L) If such data are not available, the TRA may use any other
evidence it deems appropriate for establishing a fair normal
value, including undistorted international prices, costs, or
benchmarks; or costs in the exporting country to the extent that
they are positively established not to be distorted.”

This amendment makes further provision on the face of the Bill about
how the normal value and the comparable price are to be determined in
certain circumstances.

Amendment 26, in schedule 4, page 58, line 6, at end
insert—

“(2M) A fair comparison shall be made between the export
price and the normal value.

(2N) The comparison for the purposes of sub-paragraph (2M)
shall be made at the same level of trade and in respect of sales
made at, as closely as possible, the same time and with due
account taken of other differences which affect price
comparability.

(2O) Where the normal value and the export price as
established are not on such a comparable basis, due allowance, in
the form of adjustments, shall be made in each case, on its merits,
for differences in factors which are claimed, and demonstrated,
to affect prices and price comparability.”

This amendment provides for fair comparison between the export price
and the normal value.

Amendment 27, in schedule 4, page 58, leave out lines
8 to 15 and insert—

“(a) to provide guidance with respect to the application of
sub-paragraphs (2) to (2O).”

This amendment replaces the provision for definitions of key terms and
the determination of related matters in individual cases with guidance
about the application of the existing provisions and those contained in
Amendments 25 and 26.

Amendment 62, in schedule 5, page 80, line 5, at end
insert—

“and shall be determined in accordance with Article 4 of the
WTO Agreement on Safeguards.”

This amendment provides that the meaning of serious injury for the
purposes of Schedule 5 shall reflect the relevant provisions of WTO
Agreement on Safeguards.

Amendment 63, in schedule 5, page 80, line 6, after
“make” insert “further”.
This amendment is consequential on Amendment 62.

Amendment 64, in schedule 5, page 80, line 9, after
“make” insert “further”.
This amendment is consequential on Amendment 62.

Peter Dowd: Clearly, being tiresome is my role in life,
as far as the Minister is concerned.

Graham Stuart: You do it well.

Peter Dowd: I do it very well. I will make sure I have
five Weetabix on Thursday.

I am glad to turn to some of the very substantial
amendments that we seek to demonstrate to the Committee
are essential for the proper operation of our customs
regime and to provide a level playing field for vital
British industries. We want to ensure that British industries
do well. We wish them the best and we want to set the
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framework for them to do well. I say gently to the
Minister that the only political points being made are
from him. We all want British industry to do well; we all
have industry and businesses in our constituencies—I
have a huge port in my constituency. Frankly, the idea
that Labour wants businesses to do well simply because
of parliamentary democracy is nonsensical.

The amendments clarify a number of important points
about constructing a functional trade remedy mechanism
that will not be open to challenge in the courts and will
not slow the process down. The Government seem to
have completely missed that. The amendments will establish
a level playing field for the purpose of promoting and
encouraging free trade across UK borders, ensuring
that British producers are not unfairly disadvantaged.

It is important at this stage to remind ourselves of the
comments made at the Bill’s evidence session on this
particular point, to briefly set the context for the
amendments. Dr Cohen from the British Ceramic
Confederation pointed out last week that a remedy is
not a matter of protectionism, but is simply a means of
addressing “unfair competition” when overseas
manufacturers are not playing by the internationally
agreed rules. Dr Cohen made it clear, by using the
example of the ceramics industry in the Minister’s
constituency, that it is not the case that our producers
have skimped on investment or have failed to seek out
productivity enhancing measures, because they take
every opportunity to compete. Indeed they have made
very heavy investment in

“state-of-the-art, energy-efficient manufacturing with digital printing
technology.”

Given a level playing field, this industry can, in Dr Cohen’s
words,

“take on the world. All we want is a level playing field” ––[Official
Report, Taxation (Cross-border Trade) Public Bill Committee,
23 January 2018; c. 67, Q104.]

and trade remedies that allow us to ensure the greatest
level of trade.

10 am

Amendment 23 seeks to add a few additional words
to the definition of the “normal value” of goods. That
is to ensure that the comparable price for the purposes
of determining normal value of a good would be assessed
with respect to independent consumers, rather than
consumption by anyone in the exporting country or
territory. That is a point of clarification, to provide
legal certainty as to the definition of normal value. It
would give producers peace of mind that they will not
be unfairly disadvantaged by comparison with supposedly
normal prices, that are in fact subject to subsidy. I
would hope that this amendment would cause little
concern to members of the Committee and that it will
be supported, and I am sure that the Minister will
comment on that in due course.

Amendment 24 is consequential to amendment 25,
the latter being a substantive amendment seeking to
introduce proper detail to the procedure for determining
the value of goods, and therefore to the understanding
of comparable prices for the purposes of assessing
market distortions. Again, that goes to the heart of
what we want to do: we want to give a certain amount
of certainty and clarity, and we have not had that.

There is nothing wrong with us wanting that, and there
is nothing wrong with us wanting to scrutinise that in
future. This detail should already be on the face of the
Bill rather than kicked into regulations. The Manufacturing
Trade Remedies Association has been clear with us that
the lack of detail is the cause of a great deal of uncertainty
for their members. That can be fatal to businesses—not
just delay, but uncertainty. They will be left in the dark
until the Government come forward with the numerous
outstanding regulations.

As they stand, the three related Brexit Bills will entail
vast quantities of expected secondary legislation: without
which it will not be possible to begin to adapt to a new
system for creating a level playing field for our own
producers, and for the benefit of consumers as well,
which are interchangeable as we heard from representative
witnesses last week. Amendment 25 would therefore
put in place several safeguards to ensure that such a
playing field would be achieved. It would do so by
explicitly excluding prices where compensatory
arrangements are in place in an exporting country from
determining the normal value of a good. It would
ensure that the normal value represented the value of
the majority of similar goods exported to the UK, not a
minority. It would make provision for situations in
which a normal value was more difficult to determine
because of insufficient sales of like goods. Amendment 25
would also give powers to the TRA to make a judgement
call on whether value had been distorted when it was
making its assessments, or use evidence from an
appropriately representative country with similar levels
of economic development and adherence to social and
environmental factors and protections.

Amendment 26 follows from the detail added in
amendment 25, and would ensure that once a proper
procedure for determining normal value had been
conducted in the manner I outlined, the value would be
compared with the export price in a fair manner.
Amendment 27 is consequential to the two before it,
and would ensure that regulations made thereafter could
add further guidance to the application of the provisions
contained in the previous amendment, offering the Secretary
of State some flexibility should additional changes be
necessary. We accept that flexibility is needed in situations.

Amendments 62 to 64 would ensure that the definition
of the term “serious injury” corresponded to the agreed
terminology of the World Trade Organisation. Broadly,
all the amendments would do little more than establish
Trade Remedy Authority compliance with World Trade
Organisation standards in calculating dumping margins
and subsidies, and in assessing injury. In some sections,
the language is derived directly from existing EU regulations:
that would give the added advantage of maintaining
alignment during the transition period, and potentially
thereafter if desirable. Given that they are already in use
throughout the globe, it is obvious that these are not
unreasonable procedures to apply here in primary
legislation. One would hope that the Government would
bring forward similar proposals if the unfortunate outcome
arises whereby they are left to regulations. The fact that
these amendments constitute such normal procedures
simply begs the question of why such large gaps have
been left in the Bill, and highlight the uncertainty they
cause.

We are still not getting answers from the Government
on the fundamental issue. This is a mañana Bill: we will
leave it till tomorrow. Why not simply add the necessary

167 168HOUSE OF COMMONSPublic Bill Committee Taxation (Cross-border Trade) Bill



procedures to the primary legislation, as the amendment
would do? That would give peace of mind to our fine
and fantastic producers that they will be able to play on
a level playing field, whatever happens. Certainty, certainty,
certainty—that is what we want.

Will the Minister outline how he envisages the procedure
for assessing normal value being different from the one
I have set out? Will he detail which particular provisions
of our amendment the Government do not wish to
include and set out the reasons why? That would be
helpful. Will he give specific examples of where the
Secretary of State might wish to use the vast untrammelled
powers he or she will be handed to alter the arrangement
or take a different approach?

In short, can the Minister give the Committee any
reason—just one would be helpful—why the Government
should not include the standard procedure in the Bill to
allow Parliament its proper role of scrutiny? I hope he
will be kind enough to respond to each of these questions,
as the many great producers in the United Kingdom
will no doubt be listening carefully and avidly, hanging
on every word he says, hoping he might ease their
concerns.

Nic Dakin: It is a pleasure as always to serve under
your chairmanship, Ms Buck. As my hon. Friend has
pointed out, the amendment is about certainty for
business and industry. At some point, the Government
need to bring detail forward. The longer detail is left,
the more problematic it will be for business confidence,
particularly in an industry such as steel, which is freely
traded. It is a free trade industry, so it needs to ensure
fair trade. That is why it is not surprising that steel has
such a significant number of trade defence instruments
in the European Union. That ensures a level playing
field under WTO rules against other parts of the world
where people want to trade unfreely.

At some point the Government need to bring forward
the detail. The problem with this part of the Bill is that
it is just a framework with nothing more to it. I therefore
very much welcome the amendments tabled by my hon.
Friends, because they would bring some certainty and
sense into the area. At some point the Government will
have to do that. They may say the amendments are not
appropriate now—they are drawn very much from what
is already there in the European Union and have been
written across—so my challenge to them is to ask why
they are not appropriate. When will we have the appropriate
provisions in place?

We need to have certainty and confidence. These
major foundation industries, such as steel, ceramics, oil
and gas, that rely on strong trade defence instruments
to ensure that they can trade not only freely but fairly
need significant capital investment to stay at the cutting
edge of development. To make that capital investment
now, they need confidence about the framework of the
future. That is why the Government should not dilly-dally.
The sooner they can bring things forward the better.

The Opposition are doing their job in trying to be
helpful to Government by bringing forward something
that is compliant with WTO rules and would give the
necessary confidence. We would know more about how
investigations would be conducted, how calculations
would be made and how remedies would be applied—the
sort of detail that industry needs.

In a sense, the challenge to the Government is that we
all agree. I welcome the Minister’s robust approach this
morning—it is the approach we always enjoy from
him—but there has been a clear commitment to speedy,
timely and effective protection and relief for businesses
that are unfairly competed against by the threat of
dumping from abroad. However, we need appropriate
mechanisms in place to deliver on that rhetoric. The
longer it takes to get that detail in place, the more the
hesitation, concern and lack of trust in the Government
will grow. It is in no one’s interest that the Government
should not be trusted in such a crucial area. Therefore,
the Government, by taking steps sooner rather than
later, and embracing the Opposition proposals, would
be moving briskly in the direction of the Minister’s
rhetoric.

Graham Stuart: I thank the hon. Members for Bootle
and for Scunthorpe for excellent contributions to the
debate. I entirely agreed with many of the issues that
they highlighted.

The amendments would set out a great deal of the
technical detail about the determination and calculation
of dumping on the face of the Bill, rather than in
secondary legislation, and would require the Government
to define the meaning of

“serious injury to UK producers”

affected by unforeseen surges in imports, in accordance
with article 4 of the WTO Agreement on Safeguards.

Of course, we accept that it will be necessary to set
out further details in legislation. As I and my right hon.
Friend the Financial Secretary have said from the beginning,
the Bill is a framework Bill. It is intended to provide the
framework for the UK’s trade remedy system but, as is
normal where there is a great deal of technical detail to
be legislated for, that will be set out in secondary
legislation.

Industry has contributed its thinking to the detailed
technical areas, and we shall engage with all stakeholders
with detailed proposals in a series of meetings starting
next month. I entirely agree with those who have spoken
so far about the need for speed; but they would also
agree about the need to get things right. Our aim and
the purpose of introducing the Bill is to make sure we
have a suitable framework for the long term. That is
why we are going to get it right, as well as getting it in
place in the appropriate time.

Nic Dakin: I very much welcome the Minister’s
commitment to engage in a timely way with stakeholders.
Can he give us a timescale by which the engagement will
be concluded and proposals will come out of it, to give
some detail and confidence?

Graham Stuart: I shall do so in due course. The detail
of the secondary legislation will be constrained by and
compliant with the WTO rules, but the rules that we set
will be appropriate for the UK. Because they will be set
out in secondary legislation there will be the necessary
flexibility to allow changes to be made quickly, reflecting
developments in best practice and WTO case law. I am
sure that the Committee will agree that that is important,
and that is why we do not think it is appropriate to
include those matters in the Bill.
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As to market distortions I reassure the hon. Member
for Bootle that the legislation will enable the UK trade
remedy system to account for particular market situations
in anti-dumping cases. All major economies have a
trade remedies framework that allows alternative
methodologies to be used in investigations when the
normal value of a good cannot be properly determined
based on information from exporting countries. The
UK will be no different. We have already discussed this
with industry and will continue to do so, to get it right.

I recognise the underlying intent of amendment 62,
to increase legal certainty for UK industry by including
the requirement to act in accordance with the WTO
Agreement on Safeguards. However, it is unnecessary.
As members of the WTO we will be required to adhere
to the provisions of WTO agreements, and we have
been clear about the fact that we are committed to
developing the detail of the UK’s trade remedy system
in a way that is fully compliant with the obligations. By
way of further reassurance, clause 28 of the Bill requires
the Secretary of State and the TRA to have regard to
their international obligations. On that basis I hope that
the hon. Gentlemen can see that their concerns will be
met by the approach that we shall continue to take, and
that the amendment will be withdrawn.

10.15 am

Peter Dowd: I thank the Minister in good faith for his
explanation. None the less, the Opposition take the
view that there is a cumulative effect to the proposals. It
is okay for the Minister to say that this is a framework
and that we will add all the detail later, but there is a
difference between a framework and a skeleton. This is
not a framework but a skeleton. We must add meat to
the bones of the skeleton, but we have not got that here
today.

While I accept what the Minister is saying in good
faith, we need to press this issue. We must make the
point that we need more detail and more certainty. Of
course, he might not be the Minister in the not-too-distant
future—we do not know who the Minister might be.
Therefore, while I have every faith in him, I am not sure
whether I can say that about the future Minister.

Graham Stuart: It is a framework Bill—skeletal or
otherwise—and the detail will come in secondary legislation,
as is entirely normal for issues such as this. In response
to the question from the hon. Member for Scunthorpe
on when we will be ready to bring secondary legislation
forward, we will do so as soon as possible. Evidently,
that will need to be in time to ensure that the UK
system is ready for when we exit the EU. That is the time
constraint. We are working on this. We will engage in
detail with industry, starting next month. We are bringing
this forward as quickly as we can.

If the Opposition decide to press the amendment,
that is fine, but cutting and pasting WTO agreements
with which we will comply is not the same as having an
appropriate system in place for the UK. This is not the
right moment or place for these proposals, because this
is framework legislation.

On why we should have secondary legislation, we
need flexibility to adapt to developments in WTO case
law and, if the Committee were to support the Opposition’s
amendments, that flexibility would be removed. Changes

in WTO case law are frequent: for instance, only last
week there was a panel decision on article 2 of the WTO
anti-dumping agreement. It is therefore important that
we have the flexibility that only secondary legislation
provides, so I ask the Opposition to think again.

Nic Dakin: Will the Minister confirm once more that
the Government intend not to make things any more
difficult for producers in terms of trade defence instruments
and that, as the detail comes forward, people producing
stuff in the UK will not be any worse off in future than
under the current EU rules? I think that is what he is
saying.

Graham Stuart: I would go further than that. By
having a system that is entirely aligned with and attuned
to the interests only of UK producers, we hope to have
a better system than the one we have now. I cannot give
firm timelines, because the TRA is not set up yet, but
hopefully it will be speedier, more proportionate and
balanced, absolutely scrupulous in observing WTO case
law, flexible enough to implement it, better attuned to
the needs of UK producers, and more effective at
averting injury to them.

Grahame Morris (Easington) (Lab): I thank the Minister
for giving way and hope he will bear with me. Given the
emphasis he is placing on the importance of secondary
legislation, and the fact that, as he said a moment ago,
the TRA has not been set up yet, has he had a chance to
reconsider putting trade union representatives on the TRA?

Graham Stuart: It took the hon. Gentleman’s
contribution finally to silence the hon. Member for
Scunthorpe, who normally heckles throughout everyone’s
address—[Interruption.]. As has rightly been said, that
is harsh but fair.

I thank the hon. Gentleman for his question. The aim
is that this should be an expert body, that the normal,
rigorous civil service appointments process should be
observed in its appointment and that we should have an
organisation that has impartiality and effectiveness as
its primary concerns, rather than being driven by political
or indeed representative considerations. That is what we
are planning to do.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 6]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Amendment proposed: 24, in schedule 4, page 58, line 4,
at end insert

“sub-paragraphs (2A) to (2L) and with”—(Peter Dowd.)

This amendment paves the way for Amendment 25.
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Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 7]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Amendment proposed: 26, in schedule 4, page 58, line 6,
at end insert—

“(2M) A fair comparison shall be made between the export
price and the normal value.

(2N) The comparison for the purposes of sub-paragraph (2M)
shall be made at the same level of trade and in respect of sales
made at, as closely as possible, the same time and with due
account taken of other differences which affect price
comparability.

(2O) Where the normal value and the export price as
established are not on such a comparable basis, due allowance, in
the form of adjustments, shall be made in each case, on its merits,
for differences in factors which are claimed, and demonstrated,
to affect prices and price comparability.”—(Peter Dowd.)

This amendment provides for fair comparison between the export price
and the normal value.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 8]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Jonathan Reynolds: I beg to move amendment 28, in
schedule 4, page 58, line 33, after “contribution”, insert

“within the meaning of Article 1 of the WTO Agreement on
Subsidies and Countervailing Measures”.

This amendment provides a definition of financial contribution by
reference to the WTO Agreement on Subsidies and Countervailing
Measures.

The Chair: With this it will be convenient to discuss
the following:

Amendment 29, in schedule 4, page 59, line 24, at end
insert—

“and shall be determined in accordance with Article 3 of the
Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994.”

This amendment provides that the meaning of injury for the purposes of
Schedule 4 shall reflect the provisions of the relevant article of the
Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994.

Amendment 30,in schedule 4, page 59, line 25, after
“make” insert “further”.

This amendment is consequential on Amendment 29.

Amendment 31, in schedule 4, page 59, line 31, after
“make” insert “further”.

This amendment is consequential on Amendment 29.

Amendment 33, in schedule 4, page 61, line 20, at
beginning insert

“having regard to the Agreement on Implementation of Article VI
of the General Agreement on Tariffs and Trade 1994 and the
WTO Agreement on Subsidies and Countervailing Measures”.

This amendment requires regulations determining what constitutes
“negligible” and “minimal” to have regard to relevant WTO provisions.

Jonathan Reynolds: This is the second group of
amendments on today’s amendment paper relating to
schedule 4, on injury caused by dumping. Amendment 28
provides a definition of financial contribution by reference
to the WTO agreement on subsidies and countervailing
measures. Amendment 29 provides that the meaning of
injury for the purposes of schedule 4 shall reflect the
provisions of the relevant article of the agreement on
implementation of article VI of the general agreement
on tariffs and trade 1994. Amendment 30 is consequential
on amendment 29, as is amendment 31. Finally,
amendment 33 requires regulations determining what
constitutes “negligible” and “minimal” to have regard
to relevant WTO provisions.

I recognise that in the previous debate the Minister
moved a little toward us in acknowledging some of the
shortcomings of the Bill and the areas where there will
eventually have to be clarity. These amendments concern
one of the central issues regarding how we construct
our future trade defence policy. In last week’s evidence
session, it was made clear by representatives of UK
industries that Brexit represents a potential opportunity
for the UK to expedite its remedial processes when it
comes to dumping and calculating injury—something
that has already been referenced by all sides in the
discussion today and by the Minister.

Industry also emphasised that, while assessing dumping
margins can be relatively easy and straightforward,
calculating injury margin needs much more involvement
from industry and Government, and the results are not
always so obvious. My hon. Friend the Member for
Scunthorpe has again mentioned the steel crisis, and I
would direct Members to read the Business, Energy and
Industrial Strategy Committee’s transcripts from the
previous Parliament on the crisis, which articulate very
clearly the issues involved. It is of great concern to the
Opposition that manufacturers and British industry are
telling us that the Bill is seriously lacking in the detail
they need to plan effectively for the future.

Members of this Committee, as well as its witnesses
last week, have spoken at some length on the shortcomings
of the proposed approach, not least that UK industry
will be in the dark until all the statutory instruments
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that are required have been promulgated. As industry
and those in many parts of the parliamentary process
have repeatedly emphasised—in contrast to the Minister’s
comments—it is highly unusual that secondary legislation
is considered the appropriate means through which to
establish the central tenets of our future trade defence
policy. Indeed, it is considered normal practice by most
of our major trading partners for these issues to be
dealt with in primary legislation. Equally, because of
the way in which the statutory instruments will be
considered, this forum might well be the only opportunity
to debate these measures and give them the proper
scrutiny they demand.

The point of the amendments is to bring some of the
detail and certainty that UK industry is seeking.
Understandably, members of UK industries feel anxious
voyaging into the unknown with only vague reassurances
from Government. As my hon. Friend the Member for
Bootle has said, there is no certainty about this
Government’s future or that of the individual Ministers
concerned. As the Manufacturing Trade Remedies Alliance
has made clear—

The Chair: Order. Can I encourage the hon. Gentleman
to be specific in relation to his amendments, as far as
possible?

Jonathan Reynolds: I will be, Ms Buck.

The package of amendments offers a relatively
straightforward solution to these issues by using a pre-
existing, widely accepted set of terms to define injury.
As referred to in amendment 29, the agreement on
implementation of article VI of the general agreement
on tariffs and trade 1994 is a set of World Trade
Organisation rules, which already provides a blueprint
to many major global economies. That will form a solid
basis, which UK industry can use to start planning how
it will adapt to the new post-Brexit landscape.

Complying with the requirements in the amendments
will help to provide consistency following our exit from
the European Union, and align us with existing trading
standards in economies we seek to trade with globally.
It makes little sense to delegate this decision to secondary
legislation when we are already in a position to opt for a
widely accepted and road-tested definition that would
keep us aligned with potential trading partners. That
would also have the major advantage of offering certainty
to UK industries today—not years from now—on how
the trading landscape will look post-Brexit, and allow
them to plan accordingly.

I urge the Ministers to support this amendment. It is
a relatively small commitment, which would help to
bring consensus and certainty to the British economy.

Graham Stuart: These amendments seek to include
specific reference to the relevant WTO agreements in
the Bill. As I said in our earlier discussion, the Government
have carefully considered the right balance between
primary and secondary legislation. Where there are
very technical provisions in a regime, those are usually
set out in secondary legislation because they are very
detailed. That is the case here, so we have taken powers
to make the necessary regulations.

As a member of the World Trade Organisation, the
UK will be required to abide by the WTO agreements.
We intend fully to comply with these obligations, and
the regulations will therefore reflect the detail of the
WTO agreements. However, as I have said, clause 28
does require the Secretary of State, and the TRA, to
have regard to international obligations, which should
provide any reassurance needed.

It has been suggested that the injury margin is more
complicated and harder to define than the dumping
margin. We do not believe that that is the case. Both
calculations are based on industry data and export data
and involve a number of variables where the TRA
would be afforded discretion to use its expertise in
determining the appropriate approach.

Nic Dakin: Does the Minister recognise that the EU
is moving away from that calculation and that, according
to the evidence that was presented to us, that calculation
involves greater bureaucracy but does not make a great
deal of difference in the end, in terms of impact on
prices?

Graham Stuart: I do not agree with the hon. Gentleman.
From a technical point of view, I do not believe that the
EU is moving away from its approach to injury. As I say,
we are subject to the WTO. The Secretary of State has
to have regard to international obligations, and the
detail needs to go into secondary legislation. I therefore
ask hon. Members to withdraw their amendment.

10.30 am

Jonathan Reynolds: I am grateful for the Minister’s
response, which gave us some degree of detail that we
have not had to date, but I think that there is a difference
of opinion on some of the evidence we heard last week.
In my notes, the Manufacturing Trade Remedies Alliance
made it clear that the methodology of the assessment
on how to decide appropriate trade remedies was, in its
words, a key detail that it is missing. It said that that was
relevant in particular to the application of the lesser
duty rule and that it would welcome further clarity and
legal certainty. With that in mind, I will press the
amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 9]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.
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Anneliese Dodds (Oxford East) (Lab/Co-op): I beg to
move amendment 32, in schedule 4, page 61, line 20,
leave out from ‘minimal’ to end of line 33.

This amendment removes the need for a market share requirement to be
met before the TRA may initiate a dumping or subsidisation
investigation.

The Chair: With this it will be convenient to discuss
the following:

Amendment 34, in schedule 4, page 61, line 45, leave
out paragraphs (g) and (h).

This amendment is consequential on Amendment 32.

Amendment 35, in schedule 4, page 62, line 1, leave
out ‘(d)’ and insert ‘(c)’.

This amendment is consequential on Amendment 32.

Amendment 36, in schedule 4, page 62, line 6, leave
out ‘(d)’ and insert ‘(c)’.

This amendment is consequential on Amendment 32.

Amendment 37, in schedule 4, page 62, line 16, leave
out ‘(d)’ and insert ‘(c)’.

This amendment is consequential on Amendment 32.

Amendment 38, in schedule 4, page 62, line 37, leave
out ‘(d)’ and insert ‘(c)’.

This amendment is consequential on Amendment 32.

Anneliese Dodds: We tabled the amendments because
the proposed market share requirements will not only
put us out of step with comparable nations but stop
action being taken to prevent uncompetitive disruption
of infant industries. According to the Government’s
proposals, applications to the TRA for an investigation
will be subject to a UK market share threshold. As with
so much in the Bill—as we have been discussing—we do
not know how the threshold will be determined nor
what its range is likely to be, let alone the actual value
for different industrial sectors. The Government have
given as their explanation for the measure the filtering
out of cases with little chance of success. Yet, as already
discussed in Committee, the Government have already
set out a range of tests that must be passed before any
action can be taken—tests that are already more stringent
than is the case under EU legislation, and considerably
stronger than those that the EU is moving towards.

I normally agree fully with every word that is uttered
by my hon. Friend the Member for Scunthorpe, but I
did not completely agree when he said that he was
pleased to hear the Government saying, or hinting at
least, that we would have a system at least as favourable
to British industry as the existing one. With the different
tests to do with economic interest or public interest,
whether those applied by the TRA or the Secretary of
State, that regime is far more stringent than that applied
by the EU.

In addition, I am concerned that the measure proposed
in the Bill could cause a lot of ambiguity and be
problematic for the TRA. We are informed that the
TRA must accept an application that meets the UK
market share threshold, although of course both it and
the Secretary of State can then decide not to proceed as
a result of their overly stringent tests once they get into
the investigation—but let us leave that aside. If an
application does not meet the UK threshold but does
meet WTO thresholds, the TRA may use its discretion
as to whether to accept it. However, we can legitimately

ask why the TRA should be put in a potentially difficult
position, especially when legal action could be levelled
against it by the company that is deemed to have
engaged in dumping precisely because the TRA has
used that discretion.

In addition, I do not understand why the UK has
decided to adopt an apparently higher threshold of
market share before applications may be accepted when,
according to the stakeholders I have talked to, no other
country seems to have adopted that approach. This is
not about criteria within the investigation: it is about
the criteria necessary before an investigation is allowed
at all. As with the unique electoral system that led to the
hanging chad problem in the US, there is a clear reason
why this approach is so unique: it is not workable. The
Minister rightly referred to learning from best practice,
so it would be helpful for us to know which countries
have that test in place before an investigation can be
started and why it was believed that this is best practice.
I have so far not been able to find any countries that
operate such a system. If there are some, it would be
wonderful to hear about them.

The Minister suggested in his previous remarks that,
much of the time, all the Government are doing is
simply transposing WTO requirements. However, the
terms of the general agreement on tariffs and trade
enable countries to take action, particularly to prevent
uncompetitive disruption to infant industries. That could
be prevented by this kind of test before an investigation
can even be started. That process of uncompetitive
disruption to infant industries is known as material
retardation, which is quite a well-known concept when
it comes to trade disputes and is interpreted quite
broadly.

Rules within the Mercosur agreement—the South
American trade agreement—state that countries can
take measures, first, to ensure that infant industries can
be established, but also that there can be, without
uncompetitive disruption, the establishment of a new
branch of production in an existing industry, the substantial
transformation of an existing industry or the substantial
expansion of an existing industry supplying a relatively
small proportion of domestic demand. That is a very
wide reading of what measures against material retardation
can enable, and a broad reading of the concept of an
infant industry as well. Those rules are already in action
in the Mercosur agreement, so I hope the Minister will
clearly explain why the UK should deny itself those
kind of powers that other countries seem keen to avail
themselves of.

I hope he will also indicate how he envisages that
market share restriction working, which will be used
even before investigations start. I read the “Trade Remedies
Research” paper, produced by Van Bael & Bellis and
Copenhagen Economics, which I am sure other Members
have looked at as well. They looked in great detail at
some of the methodological issues relating to the use of
trade remedies and they indicated in detail the variety
of considerations relevant to calculating market share
that the EU has used once an investigation has opened—not
as part of a test to determine the opening of an investigation
but as part of determining the harm caused by dumping.

They indicated the potential drawbacks of, for example,
setting a quantitative measure on the evolution of import
volumes in relative terms—in comparison with domestic
consumption—in order to determine how the market
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share of foreign exporters against UK industry has
changed over time following dumped imports. That is
because our market in the UK is small, and so domestic
consumption can vary dramatically from year to year
because the number of industry operators tends to be
more concentrated.

There are some very difficult methodological issues
here when it comes to calculations that might be involved
in an investigation. We are talking about the TRA
having to carry out calculations potentially with a similar
level of methodological difficulty, even before an
investigation is opened. Will the Minister indicate what
kind of methodology he proposes to avoid those problems?
Above all, will he please let us know why our country
seems to be adopting this approach, which, as I say, I
cannot find any analogue for in comparable nations?

Kirsty Blackman: I will say just a few things to follow
on from the shadow Front Benchers on this. It is
strange that market share is being used in this regard as
something that will be taken into account. It is almost
as if the TRA cannot be bothered to investigate a
company if it does not have a certain market share. For
that industry, and for manufacturers in particular, it
does not matter what their percentage of market share
is; what matters is the injury that is being done to them
by dumping. Market share is not relevant, and I do not
understand why it is included in the Bill. It may be
relevant to the Treasury because it affects the tax take it
gets from the industry, but it is not relevant to the
protection we should be affording to the industry.

This proposal has geographical implications, given
that these new goods will be made in the industrial
north of the country. Those products may not meet the
market share threshold, but they may be incredibly
innovative and may improve productivity and make this
country a better place to be. Those things will not be
taken into account.

I have argued previously that if the fishing industry is
decimated as a result of Brexit, that is a geographical
issue for the affected communities. It does not have a
massive implication for the Treasury’s tax take, but it
does for those communities. I fear that this market
share test is not only unnecessary, but has implications
for the choices that communities make.

Nic Dakin: The communities that are the most vulnerable
to that disadvantage are often those that voted most
strongly to leave because of their fear that they are not
getting a fair deal at the moment.

Kirsty Blackman: Absolutely, and conversely they are
the ones that have been getting the most European
funding, so the choice they thought they had to make
because of the inequality and uneven economic growth
in the United Kingdom will make them lose out in more
than one way.

On the issue of new good and fledgling industries, we
cannot predict what the world will look like in 20 years’
time. Who could have predicted the rise in the need for
electric vehicle charging points, for example? If something
suddenly becomes a thing, the effects cannot be predicted.
For example, companies making paper straws in the

UK are probably seeing their shares going through the
roof. We cannot predict the market share of those
companies and how quickly it will grow as a result of
changes in the culture of the country. I do not think the
market share test is appropriate. It is strange to have it
in the Bill, and the Government need to rethink it.

Graham Stuart: I thank hon. Members for their
contributions. I hope I can reassure them about the
issues they raised. Perhaps there has been some
misunderstanding, which I can clear up.

Amendment 32 and its consequential amendments 34
to 38 seek to eliminate a market share threshold that we
have designed to make sure businesses have a transparent
benchmark for judging whether their complaint is likely
to be successful. On the question of why we have the
threshold, an independent evaluation of the EU system
suggested that the system should focus on producers’
market share as a way of informing inquiries.

I was also asked which other countries have the
threshold. We understand that other countries consider
whether cases are likely to result in measures at the
point of applications, but they tend to use rather opaque
systems. The market share threshold is intended to give
industry greater certainty in a more transparent way
about how the system will operate in this country. We
are learning from experiences in other countries and are
seeking to improve on them to the betterment of our
system.

The provisions for the market share threshold fit with
the industry’s calls for the TRA to focus on the cases
that matter most. For instance, the British Ceramic
Confederation said in its response to our White Paper
that the TRA

“should not spend its time investigating vexatious complaints and
needs to focus on cases where there is a real UK manufacturing
interest.”

The market share threshold will be part of providing
that.

10.45 am

Hon. Members asked about the methodology
behind the market share threshold. We are working
closely with industry and producers as we develop our
secondary legislation, including on methodology. Let
me explain the value of the market share threshold,
which amendment 32 and its consequential amendments
propose deleting. It will enable UK industries, and the
Trade Remedies Authority, to avoid spending time and
resources on a lengthy investigation process unlikely to
result in measures being imposed. For example, a company
could be the only producer of widgets in the UK and
therefore meet the WTO requirements to bring a case,
but if that company has a de minimis share of the UK
market as a whole, putting duties in place would have a
disproportionate effect on the rest of the market. I am
pleased to clarify, however, that the Government recognise
that there are some cases in which such an approach
would be inappropriate, so the Bill provides that the
TRA may waive the market share threshold.

Hon. Members also raised infant industries. The hon.
Member for Oxford East suggested that the market
share threshold might prevent emerging industries from
seeking trade remedies. That is not what the market
share threshold is designed to do, so to prevent such a
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situation, the Bill allows the TRA to choose to waive
the market share threshold in special cases. That will
help in cases such as those she describes, in which an
emerging UK industry struggles to establish itself in the
face of dumped or subsidised imports.

Anneliese Dodds: I am grateful for the Minister’s
comments. The additional information that he provides
is useful, but he still has not made it clear whether any
other countries operate such a restriction. I appreciate
what he says about the potential opacity of other regimes,
but we have not had a clear answer to that question. It
may well be that some independent actors have written
an evaluation of the EU system that says that such an
approach should be implemented. However, as I understand
it, the EU has not committed to moving towards such a
system. It seems to be just the UK that is explicitly
adopting it as a policy commitment, unlike any other
country.

The Chair: Order. The hon. Lady is straying from an
intervention into a full speech.

Graham Stuart: I thank the hon. Lady for that
comprehensive intervention. As I said in reply to the
hon. Member for Bootle, our aim is to make improvements.
We want a better system that provides greater certainty
for UK industry, and one that makes the TRA focus, as
the industry has requested, on the cases of greatest
import, not an opaque system as in other countries. The
TRA may quickly respond to someone with a de minimis
market share who comes forward with no real case and
tell them that they have no chance, but what we are
doing is creating a system that is much easier to understand
and more transparent.

I hope the secondary legislation we implement will
include other world firsts, too. So long as what we do is
based on a proportionate, balanced approach that is
fully compliant with the WTO and better tailored to the
needs of British industry, I shall be proud to see us
innovate. I am not afraid to innovate if it is in the
interests of British industry and a better system. We
should aspire to doing that.

Kirsty Blackman: The Minister argues that, in the
case of a producer with a small market share in the UK,
there may be a disproportionate effect on UK consumers.
Given that an economic interest test takes into account
the impact on consumers, is the market share test necessary?

Graham Stuart: For the reasons I have set out, I think
the market share test is an eminently sensible part of
our regime. I hope the Committee will agree.

Anneliese Dodds: I am grateful to the Minister for
letting us intervene—he has been very generous in that
respect. I say gently that I would have hoped for a little
more impact assessment before we signed up to a system
that is, to adopt the kind of language he used, unique in
the world and a world-beating innovation, if we are
indeed doing that.

The hon. Member for Aberdeen North made clear
that vexatious complaints will be screened out by the
economic and public interest tests, which are more
stringent than those in the EU regime that we will take
on board under the TRA.

The Minister referred to this process being an indication
to firms of whether they have any hope of success, but it
is not. We are not talking about a guideline. We are
talking about a threshold that is a block. Yes, that block
can be disregarded by the TRA, but it cannot be overruled
by the complainant. That is the whole point. It is not
just an indication. It is stronger than a guideline or a set
of theoretical considerations. It is potentially a block on
firms trying to seek redress through the TRA, which is
unique in the world. I had hoped that we might have
more explanation of that, despite the Minister’s valiant
attempts.

Graham Stuart: Let me try to come back again. The
share test comes at the beginning. We have to think
about the order. The point is to provide transparency at
the beginning of the process and to ensure, exactly as
industry has asked, that we do not waste time on
complaints, vexatious or otherwise, that have no chance
of resulting in measures. That is the whole point of the
test. It will be quickly applied and—the Opposition do
not seem to have understood this—will have exemptions
for infant industries. The system will provide a more
transparent form of that which is routinely applied in
other countries.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 10]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Jonathan Reynolds: I beg to move amendment 39, in
schedule 4, page 64, line 21, at end insert—

“PART 2A

RECOMMENDATIONS: GENERAL PROVISIONS

12A (1) The provisions of this paragraph apply to all
recommendations made by the TRA under this Schedule.

(2) In any case where the TRA makes a recommendation to
the Secretary of State, the TRA must, at the same time as making
that recommendation, provide any relevant select committee of
the House of Commons with—

(a) a copy of that recommendation, and

(b) an account of the evidence on which the TRA has
based that recommendation.”

This amendment requires recommendations made by the TRA under
Schedule 4 to be made available to relevant select committees of the
House of Commons, along with an account of the evidence basis for the
recommendation.
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The Chair: With this it will be convenient to discuss
amendment 70, in schedule 5, page 83, line 44, at end
insert—

“PART 2A

RECOMMENDATIONS: GENERAL PROVISIONS

11A (1) The provisions of this paragraph apply to all
recommendations made by the TRA under this Schedule.

(2) In any case where the TRA makes a recommendation to
the Secretary of State, the TRA must, at the same time as making
that recommendation, provide any relevant select committee of
the House of Commons with—

(a) a copy of that recommendation, and

(b) an account of the evidence on which the TRA has
based that recommendation.”

This amendment requires recommendations made by the TRA under
Schedule 5 to be made available to relevant select committees of the
House of Commons, along with an account of the evidence basis for the
recommendation.

Jonathan Reynolds: These amendments have been
grouped because they both refer to making
recommendations by the new Trade Remedies Authority,
and the evidential basis for those recommendations,
available to the relevant Select Committees of the House.

Clearly, how the TRA operates is essential to our
future trade policy. We know some things from the Bill
about how it will operate—schedule 5 refers to the
procedure that will be followed where an increase in
imports of goods causes serious injury to UK producers,
so there is more detail than we had previously—but the
intention is for further detail about the interpretation of
what constitutes a significant increase to be set out in
secondary legislation. The TRA will also have considerable
discretion in many areas of its operation.

Given the stage we are at with the Bill, we are being
given a fairly limited set of options in terms of addressing
the lack of accountability in key parts of how the
framework will operate. These amendments would introduce
an additional layer of scrutiny and consultation, which
is needed to ensure that the interests of UK industry are
properly represented. Select Committees provide vital
checks and balances, and given their policy specialisms
and ability to call relevant witnesses, they are best
placed to scrutinise decisions by the TRA.

These amendments would not only allow us to address
the democratic deficit, but provide a platform for engaging
with the wide range of inputs needed fully to understand
the implications of TRA decisions on different parts of
our economy and different segments of UK industry.
That might include the Transport Committee, the Treasury
Committee, the International Trade Committee and, of
course, the Exiting the European Union Committee.
The amendments would provide an important democratic
backstop to the new process that avoids concentrating
too much power in the hands of the Secretary of State
or the TRA. In the absence of greater detail in the Bill, I
urge members of the Committee to support the
amendments to bring some much-needed future
accountability to the TRA and to our trade defence
policy.

Graham Stuart: New paragraphs 12A and 11A,
introduced by amendments 39 and 70, would require
the recommendations made by the TRA under schedule 4
to be made available to relevant Select Committees of
the House of Commons, along with an account for the

evidence base of those recommendations. Let me begin
by stating that transparency is one of the four design
principles set out by the Government for the trade
remedies framework. The inherent assumption of a
lack of scrutiny implied by the amendments is simply
untrue.

To protect the TRA’s status as an independent public
body, its recommendations to the Secretary of State
should not be subject to political influence before a
decision to accept or reject them has even been taken.
Those recommendations will be made on the basis of
the framework set out in this legislation and underpinned
by technical and procedural details to be set out in
secondary legislation. Giving the Select Committee a
role in that process will undermine the impartiality of
the process—an impartiality which is supported by
industry. Publishing the recommendation in advance of
the decision by the Secretary of State could also further
undermine impartiality by increasing lobbying of Ministers
by the affected parties, and could also lead to unnecessary
disruption of the markets affected.

The Bill provides for public scrutiny of both the TRA
and the Secretary of State’s decisions. Whether the
Secretary of State accepts or rejects the recommendation,
the evidence base for the TRA’s recommendation will be
made available to the public, as is required under the
terms of the WTO agreements. Furthermore, if the
Secretary of State rejects the TRA’s recommendation to
apply measures, he or she must lay a statement before
Parliament setting out the reasons for that decision.
Parliament will then be able to hold the Secretary of
State to account if it considers the reasons to be unsound.

Kirsty Blackman: It would be lovely if the Minister
could explain how parliamentarians can hold Ministers
to account if they make a written statement.

Graham Stuart: The hon. Lady has been a Member
of this House for some time and will know that there is
a series of means by which that can be pursued. Making
a statement to the House provides the initial spur to
start that scrutiny, if that is what the Select Committee
or others decide. There are urgent questions, Adjournment
debates, Backbench Business Committee debates—I will
not list them all, as the hon. Lady is probably rather
better on parliamentary process than I am. She will
know that there is a huge number and they can all be
used. Her Majesty’s Opposition or the SNP and their
spokesmen have other means by which to raise the issue.

On that basis, I ask the hon. Gentleman to withdraw
the amendment.

Jonathan Reynolds: I have two observations to make,
the first of which is on impartiality. I would strongly
refute that scrutiny by Select Committee would increase
the partisanship or the partiality of the transparency of
the process. The House’s Select Committees are to me
the best example of cross-party working and cross-party
accountability in the entire parliamentary process, and
we should not shy away from using them when they can
improve the process.

Secondly, there was reference to technical and political
considerations. The decisions are not just technical. Of
course they will draw on technical expertise and criteria,
but they are inherently political. We saw that in the steel
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crisis, where frankly even with very clear technical evidence
of dumping, there was a political point of view—not
one I share—that the benefits to the UK of dumped
steel outweighed the benefits of protecting the UK steel
industry. That was not held by all parts of the Government,
but certainly by some.

A transparent process that allows decisions to be
analysed in that context would certainly add to the
process, especially when we consider the lack of detail
we have so far. I therefore press the amendment to a
vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 11]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

11 am

Peter Dowd: I beg to move amendment 40, in schedule 4,
page 65, line 2, leave out from “goods” to end of line 3.

This amendment removes the requirement for the TRA to be satisfied
that requiring a guarantee meets the economic interest test.

The Chair: With this it will be convenient to discuss
the following:

Amendment 58, in schedule 4, page 75, line 23, leave
out from first “the” to end of line 24 and insert—

“economic benefits of the remedy to the United Kingdom industry
within the meaning of paragraph 6 are significantly outweighed by
the economic costs to the importers, users or consumers of the goods
in the United Kingdom.”

This amendment provides greater specificity to the operation of the
economic interest test.

Amendment 59, in schedule 4, page 75, line 29, leave
out sub-paragraph (i).

This amendment removes the requirement to take account of the
economic significance of affected industries and consumers in the
United Kingdom.

Amendment 75, in schedule 5, page 93, line 22, leave
out from first “the” to end of line 23 and insert—

“the economic benefits of the remedy to the United Kingdom
industry within the meaning of paragraph 3 are significantly
outweighed by the economic costs to the importers, users or
consumers of the goods in the United Kingdom.”

This amendment provides greater specificity to the operation of the
economic interest test.

Amendment 76, in schedule 5, page 93, line 28, leave
out sub-paragraph (i).

This amendment removes the requirement to take account of the
economic significance of affected industries and consumers in the
United Kingdom.

Peter Dowd: This group of amendments relates to the
economic interest test in the Bill. It requires the Trade
Remedies Authority or Secretary of State to consider
an economic interest test before recommending an anti-
dumping remedy. That means that the TRA or Secretary
of State must take account of a number of additional
factors when considering whether to apply an anti-dumping
remedy, to determine whether the remedy will be in the
United Kingdom’s wider economic interest.

This is a highly unusual measure. The Manufacturing
Trade Remedies Alliance describes the application of
an economic interest test as “unique” among WTO
users of trade remedies. There are few precedents for a
functioning economic interest test, as only a handful of
Governments conduct them. This provision is not in the
WTO agreement or in EU regulation. Furthermore, the
economic interest test in the Bill is very widely drawn,
allowing the TRA or Secretary of State to introduce a
wide range of additional macroeconomic considerations
into the determination of a trade remedy.

It has been only two years since the former Chancellor
of the Exchequer stood on a platform of building a
Britain

“carried aloft by the march of the makers”,

yet now we are being carried off in a different direction,
hence our amendment. Hon. Members on both sides of
the Committee will note that, despite that, we have not
taken the step of seeking to remove the economic
interest test entirely, to bring the UK into line with well
worn national agreements and regulations. Instead, in
the spirit of conciliation, we have tabled a number of
amendments that would clarify the exact uses of an
economic interest test and ensure that the Secretary of
State could not overwrite the democratic process entirely.

Amendment 40 would remove the economic interest
test from the consideration of the Trade Remedies
Authority at the preliminary stage of determination.
Part 2 of schedule 4 gives the TRA powers to make an
initial, provisional recommendation to the Secretary of
State that dumping may have occurred and that therefore
all importers of the goods in question should be required
to give a guarantee in respect of any additional amount
of import duty that would have been applicable, or may
be applicable, subject to further investigation. The Bill
requires the TRA to have considered first whether that
requirement to guarantee is necessary to prevent injury
and, secondly, whether it would meet the economic
interest test.

As amendment 40 makes clear, we do not believe that
it is appropriate for the economic interest test to be
inserted at this early stage, when provisional remedies
are being required ahead of a later full and final
determination. The addition of an economic interest
test at this point in the process places a large additional
burden on the TRA when only provisional guarantees
are being requested. It is impractical for the TRA to be
expected to carry out a full economic interest test at this
stage. It could also bear down on the speed at which all
necessary provisional remedies are applied. That relates
to the points about speed and pushing things on, as the
Minister would like. Slowing the process will allow
injury to producers to continue unchecked, reducing
the efficiency of the system as a whole.

Furthermore, the application of the economic interest
test at this stage in the remedy process goes well beyond
WTO rules, which require only a consideration of injury.
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[Peter Dowd]

This would leave the UK with a higher bureaucratic
threshold to rectify injury than most nations we hope to
trade with. Surely the Minister must agree that a central
ambition of any Trade Remedies Authority is responsiveness
and agility, but this measure flies in the face of what he
told us earlier. Our amendment removes the burden of
the economic interest test being placed on the TRA at
this early stage in proceedings to allow it to take swift
provisional measures pending further investigation, and
so that we can act quickly as and when necessary to
protect our industries.

Amendment 58 addresses part 6 of schedule 4, which
sets out the economic interest test in more detail. We
hope to address the balance of priorities that the economic
interest test attempts to juggle to give proper due to the
interests of producers and, subsequently, consumers,
workers and so on. The point was made in the evidence
session that producers are also consumers, who will no
longer be able buy anything if they lose their jobs due to
dumping injury.

This amendment clarifies the exact circumstances in
which the economic interest test is considered not to
have been met. There is little detail in the Bill regarding
what those circumstances might be. Instead, sweeping
powers are given to the Secretary of State to make up
his or her mind as he or she sees fit. That is in keeping
with the Government’s wider approach to the Bill.

This amendment clarifies that the economic interest
test will be assumed to have been met so that a remedy
can be applied, unless the

“economic benefits of the remedy to the United Kingdom industry…

are significantly outweighed by the economic costs to the importers,
users or consumers of the goods in the United Kingdom.”

It attempts to clarify the balance of forces that should
weigh up any judgment in that regard. That is a completely
reasonable addition to the Bill, which merely adds
necessary detail where it is lacking, and gives all parties
concerned clarity about how different interests will be
considered. I hope the Minister will accept this amendment,
which will clearly improve the Bill without cutting
across the established roles of different actors in the
process being developed.

Amendment 59 looks a few lines further down the list
of factors that the TRA or Secretary of State should
take into account when

“considering whether the application of an anti-dumping remedy
or anti-subsidy remedy is not in the economic interest of the
United Kingdom”.

Our amendment seeks to remove the first provision that
states that the TRA or Secretary of State should consider
the economic relevance of

“affected industries and consumers in the United Kingdom”.

As it stands, schedule 4 gives preference to large
enterprises over small and to established sectors over
new. Without our amendment, the Secretary of State
could stamp out a small, growing sector or extinguish
an embryonic area of British entrepreneurship because
they deemed it not of “economic significance” to the
UK. That would be a travesty. It seems to be an incredibly
short-sighted approach to the UK economy and, if I
may say so, strangely interventionist from a party that
claims not to believe in the state picking winners. By
extension, it cannot justify allowing the state to forcibly
create losers.

It is highly unusual and inappropriate to allow the
Secretary of State to write off an infant industry or area
of consumption based on a crystal ball prediction of its
future significance. Amendment 59 removes this dangerous
sub-paragraph from the Bill to ensure that Secretaries
of State keep their minds on likely impacts across the
different interests at play, rather than gambling with the
UK economy. Again, this is not a radical step, but a
sensible reduction in the scope of the powers being
handed to the Secretary of State, tabled in the name of
democracy and, for the Minister, good economic
management, of which the Government are losing sight.

Amendment 75 addresses one of the strangest lines in
the Bill: sub-paragraph 2 of schedule 5 part 5, on page
93. For a Bill with very little detail, it is incredible that
the Government managed to include a sentence of such
baffling circularity. It bears repeating, so the Minister
may hear it read aloud. It is reminiscent of Danny Kaye
in the film “The Court Jester” saying:

“The pellet with the poison’s in the vessel with the pestle; the
chalice from the palace has the brew that is true.”

It is well worth watching, and this pales into
insignificance—I am sure Danny Kaye would do a
better reading of it than I. It says:

“The economic interest test is met in relation to the application
of a safeguarding remedy if the application of the remedy is in the
economic interest of the United Kingdom.”

It is remarkable—I think it is wonderful—that somebody
produced that phrase. Perhaps the Minister would like
to elaborate on it, while using the words “economic
interest”, “application” and “remedy” just once each. I
eagerly await his explanation of the useful addition that
the clause makes to an otherwise rather slim Bill.

Nevertheless, amendment 75 may help the Minister
by adding the wording that I tried to add to schedule 4
of the Bill through amendment 58. Amendment 75 is
therefore effectively a consequential amendment, in that
it adds much-needed clarity to the balance of interests
that the Secretary of State should weigh up when assessing
the economic test in schedule 5, to match the amendment
that we have set out in schedule 4 already.

Similarly, amendment 76 removes the requirement
that the Trade Remedies Authority or the Secretary of
State consider

“the economic significance of affected industries and consumers
in the United Kingdom”.

Again, we seek with the amendment to adjust schedule 5
of the Bill to align it with the changes that I outlined in
my comments on schedule 4, this time to reduce the
scope of the Secretary of State to predict the future
success or otherwise of sectors of the British economy,
or to preference large-scale industries over emergent or
otherwise vital forces that might just end up giving our
ailing, low-productivity economy a much-needed boost.

In summary, as hon. Members on both sides can see,
we are engaging with this vital section of the Bill fully
and constructively, to ensure that the right balance of
interests is properly considered when trade remedies are
investigated, and to construct a properly efficient process
for doing so. I look forward to the Minister engaging
with all the amendments on similarly constructive terms,
and I hope that Committee members will carefully
consider supporting them to ensure the best level playing
field for UK industry, fair regard to producers and
consumers alike, and an agile and efficient means of
remedying any disputes that might arise.
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Graham Stuart: Let me start by explaining that the
objective of the economic interest test is to ensure that
measures are in the best interests of the UK. It ensures
that measures are not imposed where they might have
disproportionate impacts on wider groups such as
downstream industries or, as the hon. Gentleman rightly
said, consumers. Let me take the amendments in turn
and set out why they would undermine our objective of
a balanced and proportionate trade remedies framework.

With amendment 40, the Opposition seek to remove
the application of the economic interest test before the
imposition of provisional anti-dumping and anti-subsidy
measures. It would mean that the test is considered only
at the final stage of imposing definitive measures. Given
that provisional measures can have profound wider
economic impacts, we believe that the test should be
met before they can be imposed, just as before definitive
measures. That ensures consistency between the two
stages of the investigation, and operates in the same
way as the existing Union interest test in the EU’s
regime, thus providing continuity for UK businesses.

I understand the concerns of UK industry that the
inclusion of the test at the provisional stage could delay
the application of measures. However, that will not
necessarily be the case. In practice, the TRA will have
the ability to gather evidence on the economic impacts
of applying or not applying measures in parallel, rather
than sequentially, to other aspects of the investigation.

11.15 am

Turning to amendments 58 and 75, the Government
are clear that the economic interest test operates on a
starting presumption in favour of anti-dumping and
anti-subsidy measures. This is because the test is applied
only once the TRA has found that dumped or subsidised
imports have injured UK industry and that measures
would be needed to correct that injury. This presumption
can be rebutted only where the wider economic impacts
of applying measures are disproportionate or outweigh
that need to correct material injury to UK industry.
This is reversed for safeguarding measures, which tackle
unforeseen import surges that may be injuring UK industry
but reflect fair trading practice. Safeguarding measures
are not targeted and can be imposed on all imports of a
particular product, so can have a much more wide-ranging
impact on the country’s economy. Accordingly, the
burden of proof on the TRA in rebutting the presumption
is reversed. The presumptions and the way in which
they operate are already reflected in the Bill.

Finally, amendments 59 and 76 seek to remove the
first economic factor that must be considered under the
economic interest test. In order to consider the wider
economic impact of measures, it is only logical to build
a factual picture of who could be affected by measures,
and of their size and significance to the UK economy.
This will not be limited to direct impacts. The integrated
nature of our markets means that many businesses are
deeply integrated into supply chains, and may be relied
on by a significant upstream or indeed downstream
market. This first factor of the economic interest test
ensures that those wider interests are properly identified
in a comprehensive way, which then forms an important
context for the other elements of the test. In my view it
would be a mistake to delete it.

Any determination under the test must be based on
relevant considerations under all the economic factors
taken as a whole. I hope this clarifies that the test clearly

operates on a presumption in favour of anti-dumping
and anti-subsidy measures, and is not intended to deny
protection for markets or businesses based on their size.

On whether the economic interest test is unusual or
unique, I would say it is not. We have sought to learn
from and improve the Union interest test, which industry
is already familiar with through the EU. The EU Union
interest test is based on

“an appreciation of all the various interests taken as a whole,
including the interests of the domestic industry and users and
consumers.”

Nic Dakin: Can the Minister clarify whether we will
have more tests, fewer tests or the same number of tests
at the end of the process?

Graham Stuart: What I can confirm is that our system
will be much more transparent. It will allow those who
apply to it, or might be affected by it, to be clearer
about how the system will work. That form of transparency
is one of the fundamental principles on which we have
built this structure.

Peter Dowd: That was a valiant attempt to show why
the Government are taking a hammer to crack a nut.

Nic Dakin: I would appreciate my hon. Friend’s view
on whether there are more tests, fewer tests or the same
number of tests, transparent or otherwise. The Minister
did not answer that question.

Peter Dowd: I am not privy to the details, but I believe
there will most probably be more tests. I think those
tests will be more bureaucratic and will lead to inflexibility.
By the time we get around to designing them, they
will be more complicated than they need to be. The
Government’s position, as I have indicated, is to take a
hammer to crack a nut. They are not fleet of foot
enough on this issue. I have tried to lay out where we
think the Government should give careful consideration.
Though I hear what the Minister says, and his concern
about transparency, this is so transparent that we can
see through the Bill. That is the problem: there is
nothing there. Though the Minister has tried to reassure
us, I think he has missed the point. The Government are
going into potentially dangerous territory and poking
their fingers into all sorts of places that they do not
necessarily need to poke into. We will therefore push the
amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 12]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.
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Peter Dowd: I beg to move amendment 41, in schedule 4,
page 66, line 1, leave out from “dumping” to “in”
in line 2.
This amendment removes the reference to the amount of the subsidy as
an upper limit on the anti-dumping amount in the recommendation
under paragraph 14.

The Chair: With this it will be convenient to discuss
the following:

Amendment 42, in schedule 4, page 66, line 6, leave
out from “dumping” to end of line 7.
This amendment is consequential on Amendment 41.

Amendment 43, in schedule 4, page 66, line 7, at end
insert—

‘(3A) The provisions of sub-paragraph (3) are subject to the
provisions of sub-paragraphs (3B) and (3C).

(3B) If the TRA finds that the dumping has been fully or
partially caused by market distortions affecting the prices of raw
materials or other industrial inputs paid by the exporting
producers, the estimated anti-dumping amount shall be the
margin of dumping as determined in accordance with sub-
paragraph (3)(a).

(3C) If the TRA finds that there is an inadequate level of
social and environmental protection in the exporting country, the
estimated anti-dumping amount shall be the margin of dumping
as determined in accordance with sub-paragraph (3)(a).”

This amendment provides for the anti-dumping amount to be the
margin of dumping in certain specified circumstances.

Amendment 44, in schedule 4, page 66, line 8, leave
out paragraph (4) and insert—

‘(4) For the purposes of sub-paragraph (3)(b) the TRA shall,
in determining the amount which it is satisfied would be
adequate to remove the injury described in that provision, take
account of all elements of the material injury being caused to the
UK industry, including, but not limited to, the impact of reduced
sales volumes, price suppression and curtailment of investment.

(4A) Regulations may make further provision for the purposes
of sub-paragraph (4).”

This amendment makes provision on the face of the Bill for the main
factors to be considered in determining the amount for the purposes of
paragraph 14(3)(b).

Amendment 49, in schedule 4, page 69, line 18, leave
out from “dumping” to “in” in line 19.
This amendment removes the reference to the amount of the subsidy as
an upper limit on the anti-dumping amount in the recommendation
under paragraph 18.

Amendment 50, in schedule 4, page 69, line 22, leave
out from “dumping” to end of line 23.
This amendment is consequential on Amendment 49.

Amendment 51, in schedule 4, page 69, line 23, at end
insert—

‘(4A) The provisions of sub-paragraph (4) are subject to the
provisions of sub-paragraphs (4B) and (4C).

(4B) If the TRA finds that the dumping has been fully or
partially caused by market distortions affecting the prices of raw
materials or other industrial inputs paid by the exporting
producers, the anti-dumping amount shall be the margin of
dumping as determined in accordance with sub-paragraph (4)(a).

(4C) If the TRA finds that there is an inadequate level of
social and environmental protection in the exporting country, the
estimated anti-dumping amount shall be the margin of dumping
as determined in accordance with sub-paragraph (4)(a).”

This amendment provides for the anti-dumping amount to be the
margin of dumping in certain specified circumstances.

Amendment 52, in schedule 4, page 69, line 24, leave
out paragraph (5) and insert—

‘(5) For the purposes of sub-paragraph (4)(b) the TRA shall,
in determining the amount which it is satisfied would be
adequate to remove the injury described in that provision, take

account of all elements of the material injury being caused to the
UK industry, including, but not limited to, the impact of reduced
sales volumes, price suppression and curtailment of investment.

(5A) Regulations may make further provision for the purposes
of sub-paragraph (5).”

This amendment makes provision on the face of the Bill for the main
factors to be considered in determining the amount for the purposes of
paragraph 18(4)(b).

Peter Dowd: I thank the organisations that sent in
further written evidence today; that was very helpful.
The TUC, among others, gave us information that helps
with the amendments. Amendments 41 to 44 and 49 to
52 concern the removal of a mandatory lesser duty rule
for estimating the injury of state-sponsored dumping.
This is a potentially contentious area, and we have to
get the balance right. Schedule 4 rightly defines dumping
as imported goods priced below their normal value,
where “normal value” means the domestic price, or
another value if that is appropriate. I touched on this
earlier. This definition recognises that the injury margin
of domestic prices here does not always reflect the
actual injury to UK manufacturers when dealing with
goods from distorted economies such as Russia or
China.

UK manufacturers are rightly concerned about leaving
the methodology for these specified cases to regulation
created by the Treasury and/or the Secretary of State,
with little parliamentary input. The Opposition’s
amendments on the trade remedies and Trade Remedies
Authority seek to address this concern and ensure that
the methodology by which the TRA calculates the
injury caused to manufacturers by dumping sufficiently
protects UK manufacturing and industry. I refer hon.
Members to the TUC document, which gives the examples
of aluminium foil, aluminium road wheels, coated fire
paper and continuous filament glass fibre production.
One of the biggest concerns that UK manufacturers
have with the trade remedies Bill is outlined in schedule
4—that is, the introduction of a mandatory lesser duty
rule. That requires the calculation, in dumping investigations,
of the level of injury to domestic industry, in addition
to the level of dumping. The duties correspond to the
lesser of the two indicators, which means that they
might not necessarily properly reflect the damage to
British industry. That is important in a whole range of
areas. My hon. friend the Member for Scunthorpe
referred to this in relation to steel; and we heard about
ceramics. It is important that we get this right. In other
words, it is relatively straightforward to calculate the
cost of dumping, but less easy in relation to injury, with
a full investigation, which may be an appropriate action.
I think that Dr Cohen was pretty clear about that in her
evidence.

As witnesses from key industries, including steel,
ceramics and chemicals, pointed out last week, the best
estimate of the distortion to trade is the dumping and
subsidy margin. The creation of a mandatory lesser
duty will result in lower duties that in some cases may
not reflect the actual injury. It is labour-intensive for the
investigating authority and does not reflect the full—

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 30 January 2018

(Afternoon)

[MRS ANNE MAIN in the Chair]

Taxation (Cross-border Trade) Bill

Schedule 4

DUMPING OF GOODS OR FOREIGN SUBSIDIES CAUSING

INJURY TO UK INDUSTRY

Amendment moved (this day): 41, in schedule 4, page 66,
line 1, leave out from “dumping” to “in” in line 2
—(Peter Dowd.)

This amendment removes the reference to the amount of the subsidy as
an upper limit on the anti-dumping amount in the recommendation
under paragraph 14.

2 pm

The Chair: I remind the Committee that with this we
are discussing the following:

Amendment 42, in schedule 4, page 66, line 6, leave
out from “dumping” to end of line 7.

This amendment is consequential on Amendment 41.

Amendment 43, in schedule 4, page 66, line 7, at end
insert—

“(3A) The provisions of sub-paragraph (3) are subject to the
provisions of sub-paragraphs (3B) and (3C).

(3B) If the TRA finds that the dumping has been fully or
partially caused by market distortions affecting the prices of raw
materials or other industrial inputs paid by the exporting
producers, the estimated anti-dumping amount shall be the
margin of dumping as determined in accordance with sub-
paragraph (3)(a).

(3C) If the TRA finds that there is an inadequate level of
social and environmental protection in the exporting country, the
estimated anti-dumping amount shall be the margin of dumping
as determined in accordance with sub-paragraph (3)(a).”

This amendment provides for the anti-dumping amount to be the
margin of dumping in certain specified circumstances.

Amendment 44, in schedule 4, page 66, line 8, leave
out paragraph (4) and insert—

“(4) For the purposes of sub-paragraph (3)(b) the TRA shall,
in determining the amount which it is satisfied would be
adequate to remove the injury described in that provision, take
account of all elements of the material injury being caused to the
UK industry, including, but not limited to, the impact of reduced
sales volumes, price suppression and curtailment of investment.

(4A) Regulations may make further provision for the purposes
of sub-paragraph (4).”

This amendment makes provision on the face of the Bill for the main
factors to be considered in determining the amount for the purposes of
paragraph 14(3)(b).

Amendment 49, in schedule 4, page 69, line 18, leave
out from “dumping” to “in” in line 19.

This amendment removes the reference to the amount of the subsidy as
an upper limit on the anti-dumping amount in the recommendation
under paragraph 18.

Amendment 50, in schedule 4, page 69, line 22, leave
out from “dumping” to end of line 23.

This amendment is consequential on Amendment 49.

Amendment 51, in schedule 4, page 69, line 23, at end
insert—

“(4A) The provisions of sub-paragraph (4) are subject to the
provisions of sub-paragraphs (4B) and (4C).

(4B) If the TRA finds that the dumping has been fully or
partially caused by market distortions affecting the prices of raw
materials or other industrial inputs paid by the exporting
producers, the anti-dumping amount shall be the margin of
dumping as determined in accordance with sub-paragraph (4)(a).

(4C) If the TRA finds that there is an inadequate level of
social and environmental protection in the exporting country, the
estimated anti-dumping amount shall be the margin of dumping
as determined in accordance with sub-paragraph (4)(a).”

This amendment provides for the anti-dumping amount to be the
margin of dumping in certain specified circumstances.

Amendment 52, in schedule 4, page 69, line 24, leave
out paragraph (5) and insert—

“(5) For the purposes of sub-paragraph (4)(b) the TRA shall,
in determining the amount which it is satisfied would be
adequate to remove the injury described in that provision, take
account of all elements of the material injury being caused to the
UK industry, including, but not limited to, the impact of reduced
sales volumes, price suppression and curtailment of investment.

(5A) Regulations may make further provision for the purposes
of sub-paragraph (5).”

This amendment makes provision on the face of the Bill for the main
factors to be considered in determining the amount for the purposes of
paragraph 18(4)(b).

Peter Dowd (Bootle) (Lab): I will continue not only to
move amendment 41, but to look after the interests of
parliamentary democracy and British industry. It is
good to see you in the chair again, Mrs Main.

I started to talk about the creation of the mandatory
lesser duty rule, which instead results in lower duties
that in some cases may not reflect the actual injury. It is
labour intensive for the investigating authority and it
does not reflect the full level of market distortion. It is
also worth pointing out that a small minority of World
Trade Organisation members use a mandatory lesser
duty rule. The EU is moving to a conditional application
because it has seen weaknesses in having a mandatory
lesser duty rule. If the UK adopts a mandatory lesser
duty rule, our trade remedies will be, in effect, an
outlier.

The incorporation of amendments 41, 42, 43, 44, 49
and 50, 51 and 52 into the Bill would ensure that UK
trade remedies post-Brexit will closely mirror the evolving
EU practice, whereby the lesser duty rule will not be
applied in anti-subsidy cases, or in fact in anti-dumping
cases, where state-distorted raw material markets have
been a factor in enabling or aggravating dumping. Reflected
in our amendments is the rule that is practised by the
EU but not mandatory under the WTO, which states
that

“duties should be calculated to remove either the amount of
dumping/subsidy found, or the injury found, whichever is the
lower.”

The amendments lay out specific circumstances where
the margin of dumping would be applied over a lesser
duty rule. These circumstances include where the Trade
Remedies Authority finds that the dumping of goods is
directly linked to market distortions that affect the price
of raw materials, for example in the case of Chinese steel,
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which is heavily subsidised by the state, and where it
finds inadequate levels of social and environmental
protectionintheexportingcountry.Thesespecificcircumstances
mirror the current regulation that the EU follows when
determining trade remedies. In a sense, the amendments
try to be in the spirit of that.

The Government have offered no evidence of why a
mandatory lesser duty rule would be beneficial in
comparison with the flexibility to exercise a lesser duty
rule on a case-by-case basis. We all know from the
evidence session that a representative from the trade
unions, and others who work in key sectors pointed out
that they had seen no evidence that a mandatory lesser
duty rule works, is desirable and that the UK needs it.
The amendments go to the heart of trying to deal with
that particular issue.

Currently, only nine of the 30 remaining anti-dumping
users in the WTO have a mandatory lesser duty rule.
They include: Australia, Brazil, India, Israel, New Zealand,
Turkey and Thailand. Only three have both the public
interest test and a mandatory lesser duty rule, which is
what schedule 4 proposes. That includes the EU, Brazil
and the Eurasian Customs Union. Detailed evidence
given by Cliff Stevenson to the Department for Business,
Energy and Industrial Strategy using the Eurostat update
looked at four cases where the lesser duty rule was
applied over the dumping rate. In the case of the
dumping of cheap aluminium road wheels from China,
to which I referred earlier in relation to TUC evidence,
the EU adopted the lesser duty rule in 2010, with the
injury margin of 22.3%. It is important to look at that
in relation to the amendment.

The dumping margin permitted by the WTO was
from 23.8% to 67.7%, meaning that the margin adopted
was 1.5% less than the lowest estimation of the dumping
margin. According to Stevenson’s study, the EU’s adoption
of the lesser duty rule has had no impact on the volume
of cheap aluminium road wheels imported into the EU
from China. We have tabled the amendments because
we do not believe that the framework—skeleton or
otherwise—addresses the issue.

In the case of ceramics, the EU introduced trade
remedies in late 2010 against the import of continuous
filament glass fibre products from China. Again, it chose
to adopt a lesser duty rule when investigating the injury
level. The injury margin was set between 7.3% and
13.8%, while the dumping margin permitted by the
WTO is between 9.6% and 29.7%. The rate adopted by
the EU is therefore at least 2.3% below the dumping
margin. Stevenson’s research shows that the EU’s trade
remedies have had little impact on the importation of
continuous filament glass fibre from China; since they
were adopted, rates have largely remained consistent.
Our amendments are a genuine attempt to deal with
that problem.

Some have argued that the adoption of the lesser
duty rule protects the consumer against being ripped off
when the dumping margin is calculated and added to
the price of the products imported. However, the claim
that prices do not rise significantly because tariffs are
imposed at too high a rate was dispelled clearly, compellingly
and authoritatively by Gareth Stace, director of UK
Steel, in his evidence to us last week:

“I have an example. In the hot rolled coil case recently—hot
rolled flat is used for car bodies…the injury margin was 17.5%
and the dumping margin was 29%.”

The lesser duty rule was applied by the EU. Gareth
Stace continued:

“That is a difference of 11%...If we think of a luxury car that
cost ¤45,000…if the lesser duty rule was not applied in this case, it
would increase the value of the ¤45,000 car by ¤16.”––[Official
Report, Taxation (Cross-border Trade) Public Bill Committee,
23 January 2018; c. 71-72, Q109.]

Disapplying the mandatory lesser duty and giving the
Trade Remedies Authority the flexibility to apply a
higher dumping margin if necessary will not mean
sudden runaway costs being handed on to the consumer—
quite frankly, I consider that a myth that needs to be
dispelled, preferably as soon as possible. Importantly,
higher dumping margins will be considered only when
dealing with heavily distorted economies.

The amendments would ensure that the United Kingdom
has trade remedies that maintain free and liberalised
trade, as well as providing a safety valve to UK producers
and manufacturers. That, in turn, will have a positive
impact on consumers. We seek not to introduce protectionist
measures, but to ensure a level playing field for UK
manufacturers. We want to protect the steel industry,
for example; my hon. Friend the Member for Scunthorpe
has made that point on many occasions and he is
absolutely right, as I know his constituents recognise.
Our amendments would provide a remedy to the unfair
competition that arises when overseas manufacturers
do not play by the same fair rules as UK manufacturers.
Giving the Trade Remedies Authority the power to
establish the correct level of injury is so important.

I exhort hon. Members to consider our amendments
carefully, and the Minister to accept them in the spirit in
which they are intended.

Nic Dakin (Scunthorpe) (Lab): It is a pleasure to see
you in the Chair again, Mrs Main. In supporting the
amendments tabled by my hon. Friend the Member for
Bootle, I, too, draw on the evidence of Gareth Stace,
director of UK Steel. He was compelling when he said:

“One of the aims of Brexit was to strip things away, make
things more simple and have less people employed working on
these things”.

If Brexit is about taking the opportunity to get some
sort of bounty that makes things better, herein lies an
opportunity for us to do that.

Mr Stace went on to say that

“calculating the dumping margin is a really easy process. It can be
done fairly quickly. It does not need a lot of people to do it and
does not need a lot of work from industry and the Government.
Calculating the injury margin does. It is a bit of a black box—you
do not know what is going to come out of it—whereas the
dumping margin is very transparent.”––[Official Report, Taxation
(Cross-border Trade) Public Bill Committee, 23 January 2018;
c. 71-2, Q109-10.]

That is why the EU is going for a conditional application
of the lesser duty rule, which is the right direction of
travel. It makes it slicker and simpler, and still effective.
There is an opportunity for the UK to do the same—or
even better.

To look at comparators in terms of timeliness, speed
and pace of decision making, systems in the US are put
in place within 45 days—we all commend the US as a
bastion of free trade, yet that is how it ensures its
industry is not disadvantaged in particular ways—whereas
until recently in Europe it had been after 9 months.
There is an opportunity for the UK to get things slicker
and faster than for the EU currently, with one such way
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[Nic Dakin]

being to move towards conditional use of the lesser
duty rule, as is implicit in the amendments. I hope that
the Government are listening and willing to take this
opportunity.

TheParliamentaryUnder-Secretaryof StateforInternational
Trade (Graham Stuart): It is a pleasure to serve under
yourchairmanship,MrsMain,andtobe in this reassembled
Committee, probing and holding the Government to
account on this excellent framework Bill. The amendments
in the group look to set the parameters around what the
TRA can recommend by way of anti-dumping and
anti-subsidy measures. I begin by reassuring the Committee
that the UK trade remedies system will provide robust
protections for UK industries where they are suffering
injury because of dumped or subsidised imports, or
because of unforeseen surges in imports.

Amendments 41 and 49, and their consequential
amendments, would remove the requirement that
provisional anti-subsidy measures recommended by the
TRA must not exceed the subsidy margin. WTO rules
clearly provide that anti-dumping measures cannot exceed
the margin of dumping and anti-subsidy measures cannot
exceed the amount of subsidy. That is a strict requirement,
applying to both provisional and definitive measures,
which is reflected in schedule 4. Let me clarify that our
policy intention is simply to incorporate those WTO
rules and not to provide that the amount of subsidy
somehow offsets the dumping margin, or vice versa—I
think there may have been some misunderstanding of
the Bill’s phrasing.

Schedule 4 relates to both anti-dumping and anti-subsidy
investigations, which are largely identical. That is why
the provisions refer to both the margin of dumping and
the amount of subsidy. By removing the requirements
around the maximum amount of anti-subsidy measures,
the amendments would mean that the Bill would not be
compatible with WTO rules. I am sure that was not the
intention.

Amendments 43 and 51 would restrict the application
of the lesser duty rule in cases of raw material distortions
and when the exporting country does not respect adequate
levels of social and environmental standards. The lesser
duty rule achieves our objective of protecting UK industry
by ensuring that it can operate on a fair playing field
without causing unnecessary injury to UK consumers
and downstream industry.

The evidence shows that trade remedy measures are
effective and have a lasting impact even with a lesser
duty rule in place. Anti-dumping duties on a range of
important steel products determined under the lesser
duty rule have been very effective in curtailing dumped
imports from China. For example, in the year to August
2017, UK imports from China of rebar hot-rolled and
cold-rolled flat products were down by more than
90% compared with the year leading up to their respective
anti-dumping investigations. There is, therefore, no evidence
of a need to remove the lesser duty rule in the case of
raw material distortions. Measures are already clearly
effective in addressing the injury caused by those practices.

2.15 pm

Social and environmental standards are not referred
to in the WTO agreements. The EU does not consider
that those criteria restrict the lesser duty rule.

Industry feedback has been clear: we should not
introduce untested concepts into our trade legislation.
The amendment would be exactly that—untested. In
practice, any cost advantages enjoyed by an exporting
country as a result of low labour or environmental
standards or costs will be reflected in its export prices
and hence will already be taken into account when
calculating the injury margin.

The UK plays an active role in upholding labour and
environmental standards around the world through our
membership of the International Labour Organisation
and by actively promoting human rights. We are exploring
all options in the design of future plurilateral and
bilateral trade and investment agreements, including
with regards to human rights, environmental protections
and labour protections. Trade remedies are not an
appropriate vehicle for tackling those issues.

Amendments 44 and 52 seek to set out some of the
factors that the TRA must take into account when
calculating the level of injury that UK industry has
suffered. Clearly, the TRA will need to take all relevant
factors into account when calculating the injury margin.
That is precisely the Government’s policy intention.

As I have said, the Bill provides the framework for the
UK’s trade remedies system. It is normal for matters of
technical detail to be set out in secondary legislation.
The calculation of the injury margin is an example of
one such technical detail. Each investigation is different,
so the precise method by which the TRA will assess
injury will differ on a case-by-case basis.

Given that the TRA will be an independent body, it
should have the flexibility to use its expertise to determine
the most appropriate methods. We also need to ensure
sufficient flexibility to amend the methodology to reflect
changes in best practice. We want the UK’s framework
to work for UK industry, and we will engage further
with stakeholders on the detail of secondary legislation.
Tying our hands with this amendment would prevent us
from proceeding with those meaningful conversations
and thus ensuring that the system is appropriate for our
industry and that it is in the best position to protect it.

I will say a bit more about the impact of the lesser
duty rule in practice, which was one of the points made
by hon. Members. The evidence of the EU’s use of that
rule makes it clear that duties determined under it are
often high and very effective. In new EU anti-dumping
cases since 2011 where duties were based on the injury
margin, the average duty imposed was more than 30%.
In some cases, it was much higher: heavy plate steel
duties were over 70%; stainless steel pipe duties averaged
60%; and in one case, duties exceeded 100%.

Trade remedies measures determined using the lesser
duty rule have been effective. Anti-dumping duties on a
range of imported steel products under the LDR have
been very effective in curtailing dumped imports from
China, even at the height of the steel crisis.

An independent evaluation by BKP consultants in
2012 of the use of the lesser duty rule in the EU found
that over a 10-year period, EU duties imposed using it
had boosted profits for protected companies and were
more than enough to remedy the injury suffered. The
evaluation recommended that the EU retain the lesser
duty rule.

In terms of the broader economy—so it is not missed
out—the aim of the lesser duty rule is to tackle the
injury caused by dumping and subsidy in an effective
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way without imposing unnecessary costs on downstream
users and producers. It would be a dereliction of duty
for the Government not to consider the impact of those
actions on the broader economy—it would be bad for
jobs and for growth. The reality is that many UK
industries are deeply integrated into global supply chains
and their competitiveness relies on access to imported
materials and components. Removal of the lesser duty
rule without any resulting increase in tariffs could put
jobs at risk in a range of industries, and would also hit
the pockets of consumers.

We heard about solar panels in the oral evidence
sessions. The removal of the lesser duty rule could have
cost the downstream UK solar sector around £500 million
in one year. It would have had a devastating impact on
an industry that at the time employed around 35,000 people.
The automotive industry purchases many of the products
subject to anti-dumping measures. During 2008 to 2010,
for example, new duties were imposed on at least seven
products bought by the car industry, including aluminium
wheels, fibreglass yarns, seamless pipes and fasteners.
Removing the lesser duty rule would have raised the
cost of around 60 million pairs of shoes—roughly one
pair for each person—bought in the UK each year, and
cost the consumer around £700 million over the lifetime
of the anti-dumping measures. Getting this right in a
balanced way and ensuring that we compensate for the
injury suffered by producers, but do no more, is the
right thing to do, and is why I ask the Committee to
reject the amendments.

The hon. Member for Scunthorpe touched on raw
materials distortion, so I will speak a little about that.
In anti-dumping cases the proposed EU changes would
only disapply the lesser duty rule where there are distortions
in the raw materials for the products involved, but we
do not believe that those changes are necessary. These
sorts of distortions can and will be taken into account
in the TRA’s independent calculation of the injury to
industry, and reflected in the measures that it recommends
without the introduction of these changes, which I must
add are not part of the EU framework that we are
seeking, in most parts, to bring into UK law. Given
that, the only effect of removing the lesser duty rule
would be to increase the cost to users and downstream
industries unnecessarily. We believe the evidence of the
EU’s current system shows that trade remedies measures
are effective and have a lasting impact, even with the
mandatory lesser duty rule in place. I have already given
the example of steel, where we saw that 90% reduction.

With that, I will bring my remarks to a close. The
hon. Gentleman mentioned the evidence of Gareth
Stace from UK Steel. When Mr Stace was asked about
this specifically—he was putting over a certain case on
behalf of UK Steel, which we all respect—he said that

“I could not tell you that if we did not have the lesser duty rule, we
would have seen less dumping in recent years. The lesser duty rule
has not meant that new cases did not stop dumping.”––[Official
Report, Taxation (Cross-border Trade) Public Bill Committee,
23 January 2018; c. 71, Q109.]

Peter Dowd: I completely take those points in the
spirit of co-operation and conciliation that we are trying
to get in the Bill. This is not about one side attacking
industry and the other side protecting consumers. It is
about the balance. That is the question we have to ask
ourselves today: does the Bill give the balance we need?
With our amendments, we are trying to say that we

believe it will give the balance between producers and
consumers. The Minister talked about it being an untested
concept, but this whole Bill is an untested concept. This
whole experience and journey we are having in relation
to Brexit, which we genuinely have to try to make the
best of, is the father of untested concepts. This untested
concept is just one of the many little ones compared
with the totality. We are in a complicated, three-dimensional
landscape. That is the nature of the beast and of where
we are, and we have to try to make the best of it.

Our amendments are genuinely an attempt to listen
to what the witnesses were saying to us. I know we can
cherry-pick evidence here and there, but the tone that we
got from the witnesses, from those who have subsequently
put other evidence in and from our own backgrounds—our
knowledge and context of these issues, and the discussions
that we have all had outside this room—leads us to
believe that the Government, in the round, are perhaps
going a step too far. Our amendments are an attempt to
bring the balance back. There does not appear to be any
significant evidence from what I can see that the producer
is in any significant way disadvantaged, because we
were clearly told that it was a convoluted and complicated
market. I understand where the Minister is coming
from, but we have a different perspective.

My final point is that in their evidence many of the
witnesses were concerned about the Government not
listening to them. They were, in a sense, coming to
Parliament as some sort of intermediary, to get Parliament
to try to act on their behalf and to be a voice with the
Government. That is why they were saying to us that
they needed the parliamentary protections. That has
been part of our push.

The amendments balance the needs of both producer
and industry, and on that basis, while I acknowledge
everything the Minister said, I do not think we are able
to withdraw them. We have to make that point clearly
and unambiguously.

Graham Stuart: We have not heard any evidence of
the lesser duty rule not working in practice. I have been
able to rebut any suggestions. The hon. Member for
Scunthorpe said that the US imposes measures in 45 days.
As everyone on this Committee who is not as busy as he
is will know from reading their papers, that is simply
not true. The WTO rules prevent the imposition of
provisional anti-dumping and anti-subsidy measures
before day 60 of the investigation. The US makes a
preliminary injury determination in 45 days, but that
does not mean the imposition of measures. That was
completely incorrect, and I am sure the hon. Gentleman
will want to correct the record. The average time that
the US takes to impose provisional measures is just
under five months, and in most steel cases it takes
around six months.

Nic Dakin: The Minister is absolutely right that, after
45 days, an interim decision is made. That essentially
gives confidence to the industry. The amendments are
an opportunity for the Government to take measures
quicker. At the height of the steel crisis, the lesser duty
rule did not help. It took a long time for things to come
in. The problem is time and space. The other thing is
that the UK will be one of very few countries in the
world that apply the lesser duty rule without exception
if it goes ahead in this way—out of step and out of
place. This is an opportunity to be in the right place.
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Graham Stuart: The hon. Gentleman accepts that
measures are not imposed in 45 days. He presented no
evidence—I believe there is none—to suggest that the lesser
duty rule in any way slows things down, so the slowness
of the process in the EU responding to the steel crisis is
an entirely separate element. I know he is scrupulously
fair and always seeks to be, so he would recognise there
is no linkage, although he may have wished there to be
one to bolster an argument that has otherwise turned
out to have no basis whatsoever. On that basis, I ask for
the amendments to be withdrawn.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 13]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Amendment proposed: 43, page 66, line 7 [Schedule 4],
at end insert—

“(3A) The provisions of sub-paragraph (3) are subject to the
provisions of sub-paragraphs (3B) and (3C).

(3B) If the TRA finds that the dumping has been fully or
partially caused by market distortions affecting the prices of raw
materials or other industrial inputs paid by the exporting
producers, the estimated anti-dumping amount shall be the
margin of dumping as determined in accordance with sub-
paragraph (3)(a).

(3C) If the TRA finds that there is an inadequate level of
social and environmental protection in the exporting country, the
estimated anti-dumping amount shall be the margin of dumping
as determined in accordance with sub-paragraph (3)(a).”—
(Peter Dowd.)

This amendment provides for the anti-dumping amount to be the
margin of dumping in certain specified circumstances.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 14]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Amendment proposed: 44, page 66, line 8 [Schedule 4],
leave out paragraph (4) and insert—

“(4) For the purposes of sub-paragraph (3)(b) the TRA shall,
in determining the amount which it is satisfied would be
adequate to remove the injury described in that provision, take
account of all elements of the material injury being caused to the
UK industry, including, but not limited to, the impact of reduced
sales volumes, price suppression and curtailment of investment.

(4A) Regulations may make further provision for the purposes
of sub-paragraph (4).”—(Peter Dowd.)

This amendment makes provision on the face of the Bill for the main
factors to be considered in determining the amount for the purposes of
paragraph 14(3)(b).

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 15]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

2.30 pm

Jonathan Reynolds (Stalybridge and Hyde) (Lab/Co-op):
I beg to move amendment 45, in schedule 4, page 66, line 24,
after “must” insert “within two weeks”.

This amendment prescribes a period within which the Secretary of
State must decide whether to accept or reject a TRA recommendation.

The Chair: With this it will be convenient to discuss
the following:

Amendment 47, in schedule 4, page 68, line 42, leave
out from beginning to “to” and insert

“will normally be 5 years unless the TRA considers that a shorter
period will suffice”.

This amendment creates a presumption that the specified period will be
5 years.

Amendment 48, in schedule 4, page 69, line 7, leave
out from “20(4)(c))” to end of line 8.

This amendment removes the provision for the TRA to recommend an
earlier date than the day after the day of publication of the public
notice.

Amendment 53, in schedule 4, page 69, line 30, leave
out from “that” to end of line 34 and insert

“an anti-dumping amount or a countervailing amount should apply
to goods from the day after the date of publication of the public
notice under section 13 giving effect to the recommendation.”

This amendment removes the provision for the TRA to recommend an
earlier date than the day after the day of publication of the public
notice.

Amendment 54, in schedule 4, page 70, line 9, after
“must” insert “within two weeks”.

This amendment prescribes a period within which the Secretary of
State must decide whether to accept or reject a TRA recommendation.
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Jonathan Reynolds: It is a pleasure to serve under your
chairmanship, Mrs Main. I will speak to amendments 45,
47, 48, 53 and 54, relating to time periods. I draw the
Committee’s attention in particular to amendment 45,
which prescribes a period within which the Secretary of
State must decide whether to accept or reject the TRA
recommendations—in this case the recommended period
is two weeks—and amendment 47, which corrects the
presumption that the specified period will be five years.
That relates to the amount of time for which special
measures regarding TRA recommendations will be
enforced.

The general principle of the amendments we seek
today is to provide greater clarity and certainty to UK
industry about the terms of engagement with the new
TRA. As I believe we have placed on the record, this is a
framework Bill—it is a piece of legislation where many
key details for the trading regime in future are unidentified.
Therefore, we remain somewhat vague about what the
modus operandi of the TRA will be. Too much is being
left to the whims of that authority and the Secretary of
State. We believe it is important to set out guidelines at
this stage that give greater clarity to the role and scope
of TRA activity.

One way to achieve certainty is to bring an easily-
observed, enforceable time limit on the activities both
of the TRA and the Secretary of State and their relationship
with each other. These amendments have been brought
forward in consultation with the Manufacturing Trade
Remedies Alliance, which has significant insight into
what UK industry needs from future trade defence policy.

Amendments 45 and 54 would mandate the Secretary
of State to make a decision on TRA recommendations
within two weeks. As the MTRA highlights, although
there is provision in the Bill for a deadline to be brought
on the TRA through secondary legislation at various
points in an investigation, there are none specified for
the Secretary of State. In theory, that would allow
decisions to be delayed indefinitely. Let us imagine a
situation in which the UK is led by such an indecisive
Government that members of the Cabinet could not
agree with each other on our future trading relationships—
that would be a problem. The scenario is hard to
envisage, but we should surely safeguard against it.

In today’s globalised economy, markets and events
can move much faster than we would ever have anticipated.
In a short time, key UK markets could suffer serious
injury if appropriate remedial action were not taken
quickly. In fairness to Ministers, we have heard that
speed of decision-making is something they are looking
to achieve. This is surely the rationale behind the
Government’s decision to stipulate deadlines on TRA
investigations, to prevent time lags occurring which
could bring that about. In the Opposition’s view, it
seems ineffective to include these requirements but not
mirror them for the Secretary of State in accepting the
recommendations of TRA investigations. That raises a
concern that there could be an option simply to kick the
can down the road when a politically difficult decision
presents itself. We believe that the MTRA recommendation
of a two-week deadline in which the Secretary of State
must reach a decision is reasonable and would protect
against such abuses.

In a similar vein, the Bill specifies a maximum five-year
period but no minimum with regard to the time considered
necessary for duties to be imposed, where that forms

part of the TRA’s recommendations. It merely states
that duties should be imposed for such a period as the
TRA considers necessary. However, as the MTRA points
out, it is considered normal practice globally for anti-
dumping and anti-subsidy measures to last for a minimum
of five years, including within key partner markets in
the EU and the US. The alliance suggests, therefore,
that the default duration of duties should be five years,
starting from the date of definitive measures. The
Opposition agree.

It is vital to add certainty where we can for UK
industry and that we align with our global trading
partners to gain consensus and be as consistent as
possibleontheuniversallyacceptedWorldTradeOrganisation
principles. I therefore call on the Committee to support
the amendments.

Graham Stuart: Three groups of amendments need a
response. I will start with amendments 45 and 54, which
seek to impose a two-week time limit on the Secretary
of State’s decision to accept or reject the TRA
recommendation. I will then turn to amendment 47,
which seeks to create a presumption of five years as the
normal, rather than the maximum, duration of definitive
measures. Finally, I will address amendments 48 and 53,
which seek to ensure that the duration of definitive
measures is not affected by the length of any provisional
measures that might have been applied against the same
imports.

On amendments 45 and 54, on receipt of the TRA
recommendation, it is the responsibility of the Secretary
of State to respond in a timely manner, while ensuring
that the public interest aspect of their role is given due
weight. We fully recognise that a swift response is crucial
to UK industry, as the hon. Gentleman said, so that the
injury being caused by unfair trade practices can be
halted. However, in some cases there will inevitably be
difficult matters that the Secretary of State will need to
reflect on. Although we expect that such matters will be
rare, it is important that he has full opportunity thoroughly
to consider the issues in making his decision. That
might lengthen the process, but it is important to do the
job well rather than quickly. To place an arbitrary
two–week time limit on the Secretary of State is, therefore,
not appropriate. Even though that duration might be
sufficient in most cases, the legislation must provide
flexibility for cases in which complex considerations must
be made in the public interest.

As the hon. Gentleman is aware, once the investigation
has been concluded and measures have been proposed
by the TRA, the pressure on the Secretary of State
quickly to come forward with the adoption of the
measures to protect British industry will be great. I
perhaps lack the hon. Gentleman’s imagination, but I
find it hard to imagine a situation in which the pressure
on the Secretary of State to get on with it would not be
much greater than a pressure to delay and put it into the
long grass, as the hon. Gentleman said. I think we can
be confident that any Secretary of State under any
Government would wish to make the decision as quickly
as reasonably possible.

For those reasons, I do not agree with an arbitrary
two-week limit. I understand why the hon. Gentleman
has tabled the amendment and I hope it is a probing
one. I understand what lies behind it, but I hope I have
reassured him.
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On amendment 47, it is important to note that the
WTO agreements set out that measures may remain in
force for up to five years. They do not provide that five
years is the default. In fact, they specifically set out that
measures should remain in force only for as long as, and
to the extent, necessary to counteract the dumping or
subsidisation that is causing injury. The TRA analysis
may suggest that a period shorter than five years will be
sufficient to counteract injury, and in such cases the
TRA should set an appropriate duration accordingly.

On request, the TRA will initiate an expiry review
before the termination of any measures, provided that
UK industry can demonstrate that injury would continue
or recur if the measures were to expire. If the review
finds that continued application of measures is required
to maintain sufficient protection for UK industry, the
measures will be continued. I assure the hon. Gentleman
that industry is adequately protected without the need for
the amendment and I ask him to consider withdrawing it.

Finally, on amendments 48 and 53, I understand the
hon. Gentleman’s concerns, but I have to reassure him
that that which he fears is the not the intention of the
provisions. The WTO agreements allow in certain
circumstances for trade remedies to be applied from a
date prior to the date of the application of definitive
measures. The purpose of the provisions is to allow us
to reflect that in secondary legislation, not to shorten
the duration of definitive measures. We are not seeking
to shorten the duration of definitive measures, but are
seeking to allow trade remedies to be applied from a
date prior to the date of those measures.

The unintended consequence of the Opposition
amendments would be to prevent the TRA from collecting
duties for a period before the date of the section 13
notice, even though this is permissible under the WTO
agreements in limited circumstances. I entirely understand
why the hon. Gentleman tabled the amendment and
what he was seeking to probe. I hope my explanation
has been sufficient to make him see that that which he
desires will not be delivered by the amendments.

We believe that this is a necessary provision. We have
been clear that we want to incorporate all of the protections
permitted under WTO rules into the UK’s trade remedies
framework. Removing the ability to do that could be
detrimental to the protections available to UK industry.
It is on that basis that I ask him to consider withdrawing
the amendment.

Kirsty Blackman (Aberdeen North) (SNP): I express
the Scottish National party’s support for the Opposition
amendments. It is sensible that we are asking the Secretary
of State to make a decision within a relatively short
time period because, as has been stated, we do not want
that to be dragged out for any significant length of time.
It is reasonable that, after a significant investigation
has taken place—and the TRA’s investigations will be
significant—the Minister will quickly review the evidence
presented and make a decision in the shortest possible
time.

On amendment 47 and the five-year period, I have
the Department for International Trade call for evidence
on the current EU trade remedy measures. I can see
possibly one that is in place for less than five years.
In fact, many have been place for over a decade because

they have been renewed. It is very unusual in that
document, which lists all the trade remedy measures
currently in place, for any of them to have a review date
of less than five years. It is completely reasonable that
the Opposition are asking for the starting period default
to be five years, and for the TRA to decide on a lesser
period in compelling circumstances. Given the number
of these measures that have been extended and how few
of them have fallen at the five year period, I suggest that
five years is likely to be a reasonably short period for
trade remedies to be in place, and that it is sensible for
them to extended as a result.

We are talking about the trade remedies body doing
substantive investigations and coming up with a huge
amount of evidence. Asking it to do so on more than a
five-yearly basis would probably be adding to their
workload unnecessarily. The Opposition’s suggestion is
incredibly sensible in that regard. The presumption
should be five years, and the TRA should make
decisions for it to be less if it believes that that would be
appropriate.

Jonathan Reynolds: I appreciate the Minister’s response
but it is our intention to move these amendments to the
vote.

In respect of amendment 45, the Minister has already
talked about the political pressure that has almost certainly
been brought in the event of the TRA making a
determination. However, it is also true that there are
many examples we could go through of Governments
resisting such political pressure. We should bear in mind
that, in our discussions earlier, the Government effectively
brought back a new constitutional procedure in order
to stress the need for speed of announcements. Therefore,
it does not seem consistent this afternoon to say that
there is very little flexibility offered by the need for
speedy resolution of cases.

Amendment 47 offers flexibility where five years would
not be appropriate, but as the hon. Member for Aberdeen
North just said, given the standard length of time these
measures tend to be in place, this is—as industry has
told us—a fairly modest measure, making it consistent
with industry practice. We will press the amendment to
a vote, Mrs Main.

2.45 pm

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 16]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.
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Peter Dowd: I beg to move amendment 46, in schedule 4,
page 67, line 6, at end insert—

‘(6A) For the purposes of this Schedule, references to the
“public interest” are to be construed as relating to the security of
the United Kingdom and its citizens.”

This amendment provides a definition of public interest for the purposes
of Schedule 4.

The Chair: With this it will be convenient to discuss
the following:

Amendment 60, in schedule 4, page 79, line 15, at end
insert—

‘(2A) References in this Schedule to the “public interest” are to
be construed in accordance with paragraph 15(6A).”.”

This amendment is consequential on Amendment 46.

Amendment 71, in schedule 5, page 85, line 39, at end
insert—

‘(5A) For the purposes of this Schedule, references to the
“public interest” are to be construed as relating to the security of
the United Kingdom and its citizens.”

This amendment provides a definition of public interest for the purposes
of Schedule 5.

Amendment 77, in schedule 5, page 97, line 38, at end
insert—

‘(2A) References in this Schedule to the “public interest” are to
be construed in accordance with paragraph 13(6A).”.”

This amendment is consequential on Amendment 71.

Peter Dowd: The amendment is about the public
interest and I think the public have a particular interest
here. The amendments to schedules 4 and 5 would
define the public interest as referring strictly to the
national security of the United Kingdom and its citizens.
As drafted, the measures in schedules 4 and 5 would
create a public interest test that would allow the Secretary
of State to veto any recommendations on the adoption
of trade remedies from the Trade Remedies Authority
on public interest grounds.

To be clear, the WTO does not require the UK to
adopt a public interest test. In fact this would put the
UK in an extreme minority, as only other multi-national
members of the WTO, such as the EU, and Brazil
currently operate a public interest test. If we consider
countries operating both a public interest test and a
mandatory lesser duty rule, that puts the UK in an even
smaller and pretty selective group. All the countries that
currently have a form of public interest also clearly
define what the public interest actually is. We do not
appear to do that.

Several witnesses who gave evidence last Tuesday
pointed out that the establishment of a public interest
test as outlined in schedules 4 and 5 is overkill at best,
and overreach at worst. The representatives of the UK
ceramics, steel and chemicals industries were divided on
the number of tests the Government have set out in
schedules 4 and 5 and which have to be met before trade
remedies can be issued. The director of UK Steel counted
as many as six in the current provisions, with five
economic tests and one public interest test. That is why
we want to narrow the focus, as the Government do not
appear to have done so, although they might say that
they will.

Although there is clearly a case for assessing the
economic impact of trade remedies on key sectors of
the economy and certain exports, the establishment of
an undefined public interest test is more worrying.
Currently, schedules 4 and 5 would give the Secretary of

State for Trade carte blanche to define what is and is not
in the public interest. The lack of a definition means
that the public interest is largely subjective. It puts the
Secretary of State in a similar position to his opposite
number in Australia, where the Trade Minister, according
to a report from the Department for International
Trade, has “unfettered discretion” to choose not to
impose measures. Using those vague new powers, could
not the Secretary of State argue that flooding UK
markets with cheap chlorinated chicken from the US is
in the public interest, or that cheap aluminium wheels
from China would lower the cost of cars and therefore
also be in the public interest?

It is not only the Opposition who are concerned
about the Government’s lack of clarity about what
might be considered to be in the public interest. In her
evidence to the Committee, Dr Cohen, chief executive
of the British Ceramic Confederation, expressed her
alarm at the prospect that the test could be used to
justify a future free trade agreement with China based
on levels of potential inward investment. It appears that
an undefined test could lead quickly to a scenario in
which the public interest is not only conflated with the
interests of consumers, but wholly dependent on the
personal perceptions and considerations of whoever
holds office in the Department for International Trade.
Our amendment therefore tries to define public interest
more tightly.

The EU’s anti-dumping regulation defines the public
interest as being

“based on an appreciation of all the various interests taken as a
whole, including the interests of the domestic industry and users
and consumers”.

We think that definition is too broad and open to
interpretation. Amendment 46 and the consequential
amendments would instead require the Government to
adopt a definition of public interest for the purposes of
schedules 4 and 5 that relates specifically to national
security. Under such a definition, the Secretary of State’s
power to veto TRA trade remedy recommendations
using a public interest test would be constrained to
situations involving harm to national security.

The Opposition consider that in an extreme case,
such as the United Kingdom going to war, national
security considerations would supersede and far outweigh
the arguments for trade remedies. Any discussion of
national security would have to involve other Cabinet
members, including the Defence Secretary, the Home
Secretary, the Foreign Secretary and the Prime Minister.
A more consensual approach would have to be reached,
either by the Cabinet or by a Cabinet Sub-Committee,
to establish whether the suggested remedies would harm
national security interests.

Closely restricting the public interest test to issues of
national security arguably leaves a broad definition,
which some argue the Government could seize on and
push to the very limit—for example, the Secretary of
State could reject trade remedies on Chinese steel under
the guise of national security by claiming that cheap
steel from China is needed for energy security and the
next generation of nuclear power plants—but I believe
that the tight definition outlined in our amendments
would limit that ability. Furthermore, I suspect that
few Cabinet colleagues would support such a crude
interpretation of national security, as it could interfere
with their briefs and would only raise further questions.
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An undefined public interest test would give the
Secretary of State vast powers that could easily lead to
abuse. Our amendments therefore seek to define “public
interest” sensibly to constrain those powers, to open a
wider discussion between the Secretary of State and
other Cabinet members, and to limit use of the public
interest veto to times of national emergency. However,
we are not just pushing on regardless. If the Minister
wishes to elaborate on what “public interest” could
mean—the extent of it, who decides whether to invoke
it, the process and steps for arriving at such a decision,
and the checks and balances in place—we will be more
than happy to listen.

Graham Stuart: As the hon. Member for Bootle has
explained so fluently, his amendments would make it
clear that the Secretary of State could use public interest
grounds to reject the TRA’s recommendations for the
imposition of duties only in limited circumstances, namely
those in which national security was deemed to be at
risk.

It may help hon. Members if I briefly run through the
interaction of checks and balances in the trade remedies
system. As we have discussed, the TRA is required to
conduct an economic interest test when deciding whether
to recommend the imposition of measures. There is a
presumption in favour of the imposition of duties in
respect of anti-dumping and anti-subsidy measures.
However, it is not for the TRA to take into account
wider public interest considerations such as matters of
national security, as the hon. Gentleman mentioned,
nor to determine whether the imposition of duties would
run counter to wider Government policy.

When the Secretary of State receives the TRA’s
recommendations, he will satisfy himself that the TRA
has properly weighted the individual elements of the
EIT and that imposing duties is in the public interest.
Only where there is a strong argument against following
the TRA’s recommendations will the Secretary of State
reject putting measures in place. In the exceptional case
where he does, he will be required to explain his decision
to Parliament.

The hon. Gentleman mentioned Gareth Stace of UK
Steel and his evidence. It is worth putting on the record
that when discussing a public interest test, he said

“you need a public interest test at the end, because there may be
those extraordinary circumstances where it is or is not in the
public interest to apply or not apply tariffs.”––[Official Report,
Taxation (Cross-border Trade) Public Bill Committee, 23 January
2018; c. 73, Q111.]

So in fact, UK Steel gave evidence supporting public
interest tests.

Other Governments, including those of the United
States, Canada, Australia and New Zealand, and the
EU take public interest into account when deciding
whether to impose measures, so we are not acting out of
step with other countries. I dispute what the hon. Gentleman
said.

Peter Dowd: Does the Minister at least acknowledge
that, notwithstanding what he has said, those countries
have a more clearly defined test? Whether he agrees
with it or not, their public interest test is a bit tighter
and clearer. Ours appears to be rather loose, to say the
least.

Graham Stuart: It is not really a test. It is a final
common-sense check that the measures will not run
against our national security interests or wider Government
policy, as the hon. Gentleman set out—all the pressures
that we discussed in a previous debate. The pressure will
be on the Secretary of State. Industry will call for the
inquiry and participate in the TRA’s investigation, then
the TRA will come out and say that the economic
interest test and the market share threshold have been
passed and that it has decided that we need to impose
these measures. After that, the Secretary of State will
give it a sense check, and in extraordinary circumstances
might say no.

In his recent article for UK Trade Forum, George
Peretz QC said that such decisions are

“best made by politicians who can, and will have to, defend those
decisions in the political arena.”

It is right that there is a role for Ministers to take those
public interest considerations into account and intervene
if imposing measures is not in the UK’s wider interest.
It is also right that they are accountable to Parliament if
they do so. The system that we have proposed, whereby
an independent body carries out the investigation and
makes recommendations, but Ministers ultimately have
responsibility for acting in the country’s best interest, is
the right one. I hope hon. Members agree and that the
hon. Gentleman will agree to withdraw the amendment.

3 pm

Peter Dowd: As I said earlier, when we are talking
about very important matters, we are prepared not to
push amendments to a vote in the spirit of co-operation
and conciliation. This is one of those occasions, so I beg
to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Amendment proposed: 47, in schedule 4, page 68, line 42,
leave out from beginning to “to” and insert

“will normally be 5 years unless the TRA considers that a shorter
period will suffice”.—(Jonathan Reynolds.)

This amendment creates a presumption that the specified period will be
5 years.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 17]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Amendment proposed: 48, in schedule 4, page 69,

line 7, leave out from “20(4)(c))”to end of line 8.—(Jonathan

Reynolds.)
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This amendment removes the provision for the TRA to recommend an
earlier date than the day after the day of publication of the public
notice.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 18]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Anneliese Dodds (Oxford East) (Lab/Co-op): I beg to
move amendment 55, in schedule 4, page 70, line 39, at
end insert—

“(2A) Reviews under this paragraph shall only be initiated
after a period of at least 12 months has elapsed since the
measures subject to that review were implemented in accordance
with paragraph 20(4), except that a review requested by a new
supplier to the United Kingdom of the level of duties applicable
to that new supplier may be initiated earlier.”

This amendment provides for a general minimum period of 12 months
prior to initiation of a review except in prescribed circumstances.

The Chair: With this it will be convenient to discuss
amendment 56, in schedule 4, page 71, line 33, at end
insert—

“(4A) All measures implemented in accordance with
paragraph 20(4) will continue to be applied during the conduct of
any review under this paragraph into those measures.”

This amendment provides for measures to remain in place while a
review is conducted of them.

Anneliese Dodds: It is a pleasure to serve with you in
the Chair once again, Mrs Main.

Like many of the Opposition’s amendments,
amendments 55 and 56 try to improve the legal certainty
in the Bill. They would ensure that reviews could not
normally be opened into measures that were less than
one year old, in line with EU practice, and that duties
remained in place while reviews were conducted. With
no restriction on the time period before which reviews
can be initiated, the UK again appears to be ploughing
its own furrow and going against the international
direction of travel. I note from much of the previous
debate and the comments from the hon. Member for
Aberdeen North, who rightly indicated that the average
cycle for this kind of remedy is five years, that it is a
long-term cycle, and without the expectation of review
before the remedy having been in place for one year.

Since reviews can be initiated after an interested
party asks for one, WTO rules require a reasonable time
to have elapsed since the imposition of definitive measures,
and that has almost always, from what I can see, been
interpreted as being at least one year. The only exception

seems to be the US, where the standard review period is
one year, but that is apparently unusual. In the EU, at
least a year must have passed.

The problem with earlier reviews is that they could be
administratively costly, after having put a remedy into
action, and that they would reduce the predictability of
the trade remedies regime. The latter is surely essential
for the long-term health of British manufacturing, which
needs to know that the business environment will not
change radically in the very short term. With uncertainty
appearing to be one of the factors underlying the current
low levels of private sector investment in the UK, we
surely must ensure that trade remedies are proportionate
and do not make our British firms less secure than if
they were based in other industrialised countries.

Kirsty Blackman: The hon. Lady makes a compelling
case and I want to reassure her that Scottish National
party Members will support the Labour party in the
incredibly sensible move it looks to make, particularly
with amendment 55.

Anneliese Dodds: I am grateful to the hon. Lady for
the SNP’s support. The amendments focus on trying to
provide the certainty that the Bill lacks but which is
present in other trade remedies systems. Will the Minister
indicate whether the Government have considered inserting
such a provision in the Bill, in line with international
practice? If not, will he say why not, given that no other
country seems routinely to allow a review before a year
has passed?

Graham Stuart: Amendment 55 seeks to provide a
timeline in relation to reviews of continuing application
of an anti-dumping amount or countervailing duty
amount. Amendment 56 asks that definitive anti-dumping
and countervailing duties will continue to be applied
during the investigation process of any review.

On amendment 55, let me start by explaining that
there are a number of different types of reviews of
definitive anti-dumping and countervailing duties, which
apply in different circumstances—for example, to reflect
the appearance of a new exporter, to address evidence
that measures are being circumvented, or to review
measures that are due to expire, to determine whether it
is necessary to extend them. Reviews ensure that measures
can be changed where and when appropriate. I recognise
the desire for clarity regarding timelines in the review’s
framework, but as demonstrated by the WTO agreements
and EU rules, there is no uniform timeline that is
appropriate for all review types.

The amendment is unnecessary, as it appears to apply
to all review types, irrespective of the lack of uniform
timelines currently applicable under the EU system. For
example, it would not be beneficial to UK industry if it
is required to wait 12 months before a circumvention
review may be carried out. On amendment 56, paragraph
21(4)(b) already allows us to provide in secondary legislation
that measures may be extended beyond five years where
a review is being undertaken. However, an extension is
not appropriate in every type of review—for example,
the WTO specifically sets out that duties may not be
applied during a new exporter review. Therefore it is
more appropriate for this to be provided for in secondary
legislation. The development of the review’s framework
is still ongoing. It is intended that there will be targeted
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stakeholder engagement across the UK industry to
discuss this issue in more detail, prior to setting out the
details of the various review processes in secondary
legislation. It is a complicated area, as my explanation
of the unintended impact of these amendments shows.
I therefore ask the hon. Member to withdraw these
amendments.

Anneliese Dodds: I am grateful to the Minister for
that explanation. My concern is that the fact that that
period is not set within the Bill could lead to a situation
where there is no certainty for producers about the
length of time during which a remedy would remain in
place. I take on board the Minister’s comments. I hoped
that they would reduce some of those concerns at least,
and I hope that he will accept the concerns we have been
suggesting, given that, for certain types of review, other
regimes have at least a year’s threshold before decisions
can be reconsidered. I am sure the Minister understands
that, without having such a set period, we have these
concerns. I beg leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Anneliese Dodds: I beg to move amendment 57, in
schedule 4, page 74, line 1, leave out “request” and
insert “consider a request for”.
This amendment provides for the TRA to seek to apply price
undertakings in response to a request to do so.

This is a tidying-up amendment. It provides for the
TRA to seek to apply price undertakings in response to
a request to do so. Our amendment seeks to clarify the
precise role of the TRA within the process of application
of undertakings. I should mention that this process can
be complex and some stakeholders have understandably
drawn attention to the problems of ensuring compliance
with price undertakings. However, that is not exactly
the focus of the amendment. Rather, we are concerned
that the Bill seems to suggest that the TRA would be
proffering different alternative undertakings.

International practice indicates that authorities arbitrate
the different options for undertakings that are presented
not by the authorities themselves, but by exporters.
That is in line with WTO practice. Article VI of the general
agreement on tariffs and trade 1994 and the agreement
on the implementation of article VI—the “anti-dumping
agreement” that we have referred to in Committee—
explicitly authorise the imposition of anti-dumping
measures by WTO members, as we know. Article 8 of
the anti-dumping agreement includes the set of rules
governing undertakings. It refers to the offering and
acceptance of undertakings from any exporter—not by
authorities themselves—to revise their prices or cease
exports at dumped prices. The action is from the exporter,
not from the authority.

However, the language in schedule 4 gives the active
role to the TRA, referring to regulations giving the
authority the ability to request an undertaking. From
what I can see, this contradicts the language earlier in
part 5 of the schedule that rightly refers to overseas
exporters and relevant foreign Governments rather than
the TRA offering undertakings. Our amendment would
offer a helpful clarification about the role of the TRA,
and help to prevent confusion. I hope the Minister will
take this in the constructive way in which it is intended.

Graham Stuart: The amendment would mean that
the use of undertakings would rely solely on an undertaking

being offered by an exporter or a foreign authority, and
would deny the TRA the ability to prompt the offering
of an undertaking, as the hon. Lady set out in her
speech. Our aim is to provide the TRA with the full
suite of tools available under the WTO agreements. We
must ensure that the TRA is equipped to deal with
every possible future scenario.

The Government understand industry’s concern that
it is more common practice—the hon. Lady rightly laid
this out and is right to probe—for a foreign authority or
an exporter to offer an undertaking than to be prompted
into giving one by request. None the less, this power to
request undertakings is not unusual, as it is set out in a
WTO agreement, and adopted in EU regulations. This
power is required to cater for certain situations that
may arise. For example, the TRA may need to request
an undertaking following a review where the level of
undertaking needs to be varied, or where the UK is
committed to seeking constructive remedies with a trading
partner as part of a trade agreement. Therefore, removing
this power would serve to undermine the TRA and the
discharge of its functions, which I know is the exact
opposite of what the hon. Lady would wish.

We would expect that the TRA will exercise this
power only where necessary, which we envisage to be
rarely. The secondary legislation under this power will
outline these circumstances, and we will engage with
stakeholders as we develop proposals going further. I
hope that, by doing so, we will be able to answer any
remaining concerns the hon. Lady has.

It is also worth stating that, as per the WTO agreements,
following a request from the TRA, there will be no
obligation for an exporter or a foreign authority to
enter into such an undertaking that will further limit
the power. Once a request has been made, and if an
undertaking is subsequently offered, the TRA will still
need to conduct an assessment of the undertaking and
its terms and conditions to decide whether accepting it
would be appropriate and whether it would be in the
UK’s economic interest. The fact that the TRA requested
the undertaking in the first place will not predetermine
this assessment in any way. For these reasons, I ask the
hon. Lady to consider withdrawing the amendment.

Anneliese Dodds: I beg to ask leave that the amendment
be withdrawn.

Amendment, by leave, withdrawn.

Question proposed, That the schedule be the Fourth
schedule to the Bill.

The Chair: With this we will consider:

New clause 15—Review of transitional measures—

“(1) Within three months of the passing of this Act, the
Secretary of State shall undertake a review of the advantages and
disadvantages of making provision under section 51(1) to secure
that transitional measures are applicable on the same day that the
tariff provided for in section 8 first has effect.

(2) For the purposes of this section, “transitional measures”
are those anti-dumping duties, or anti-subsidy duties, or
undertakings, as the case may be, that were applicable in the
European Union on the day preceding the day referred to in
sub-paragraph (1) to which subsection (3) does not apply.

(3) This subsection applies to any goods in respect of which
the TRA has made a recommendation, prior to the date referred
to in subsection (2), that injury to a UK industry in the goods
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would not be likely to occur if a transitional measure were not
applied.

(4) The Secretary of State shall, as soon as reasonably
practicable after the completion of the review under this section,
lay a report of the review before the House of Commons.”

This new clause provides for a review of the case for the continued
effect of EU trade remedies after introduction of the new standard
import tariff and pending full implementation of the new arrangements
under Schedule 4.

Graham Stuart: We have had a useful and interesting
discussion about many of the elements in schedule 4. As
I have said, the trade remedy system that we operate
when we leave the EU will be fully compliant with our
WTO obligations. The WTO agreements on anti-dumping,
subsidy and countervailing measures set out the
requirements that all members must meet to be able to
impose either anti-dumping or countervailing measures.
This schedule enshrines the key principles of both
agreements into UK law. Further detail will be set out
in secondary legislation.

I have already explained that this will be technical in
nature. Indeed, amendment 25 is a good indication of
the level, and amount of detail, that will need to be
included, and it would not be appropriate for this to
be in the Bill.

Schedule 4, therefore, provides power to the Secretary
of State to set out in secondary legislation detailed
provisions regarding how to establish dumping,
subsidisation, injury and how to calculate those. The
schedule includes technical provisions regarding the
thresholds that must be met before the TRA may initiate
an investigation, including the WTO criteria of what
constitutes negligible and minimal. The Secretary of
State can also set out detailed provisions about the
conduct of investigations, including the information
that is required, and of oral hearings; about the different
types of reviews the TRA may undertake and their
conduct and potential outcomes; about undertakings;
about the suspension of measures where market conditions
have temporarily changed; and about when and how
particular measures may be reviewed and appealed.
They are technical, as I said.

It is necessary to set all that out in secondary legislation
so that the system is flexible enough to adapt should
WTO case law or international best practice move on.
I reassure hon. Members that the system will be fully
WTO compliant. We will continue to engage with
stakeholders as it is developed.

3.15 pm

The Government are committed to ensuring continuity
for UK industry when we leave the EU, which includes
ensuring that UK industry is not exposed to injury from
known unfair trade practices. That is why, when the UK
begins to operate its independent trade remedies framework,
we will effectively maintain the existing trade remedies
measures that matter to UK industry and terminate
only those that are not relevant.

New clause 15 seeks a review of transitioning existing
EU measures. It is unclear whether the clause asks for
the Trade Remedies Authority to review each transition
measure, or whether it seeks to review the Government’s
policy approach. If the aim is for the Trade Remedies
Authority to determine which measures should be
maintained and to review the maintained measures, we
intend those decisions to be determined through the call

for evidence launched on 28 November 2017. That call
for evidence seeks to capture information from UK
producers who benefit from existing EU trade remedies
measures.

Nic Dakin: Am I right that the Minister is essentially
saying that current trade remedies will stay in place
unless there is a very strong reason for them not to?

Graham Stuart: The hon. Gentleman is precisely
right. As ever, he represents the steel interests in his
constituency with assiduity, hard work and focus. He is
right to say that we must ensure that measures in place
to protect British industry continue smoothly after we
depart the EU. That is exactly what the Government
intend.

The Trade Remedies Authority will have the important
role of reviewing the maintained measures so that they
reflect the UK domestic market. The precise timing of
reviews being carried out will depend on the terms of
any agreement with the European Commission about
an implementation period and on the outcome of the
call for evidence, which will confirm the number and
type of measures that will be maintained.

If the aim is to look again at the general policy to
transition the existing EU measures that matter to the
UK, that does not need to be revisited. If we take no
action to maintain those measures when we leave the
EU, they will no longer apply to products arriving into
the UK with immediate effect. That would leave important
UK industries, including the steel, ceramics and chemicals
sectors, vulnerable to dumped and subsidised imports.
A review of the policy approach would create uncertainty
for UK industry as to whether measures will be maintained.
Stakeholders have been clear that it is vital to transition
existing measures to maintain protection against injury
from dumping.

To return to schedule 4, having an effective trade
remedies system in place is crucial to protect our industries
from unfair trading practices that cause injury. It is vital
to the UK’s interests that the system is transparent,
balanced, impartial, efficient and works for the UK as a
whole. The system proposed by this schedule and the
secondary legislation that will be made under it achieves
that, and is the best way to protect UK industries when
we are outside the EU. I will respond to new clause 15
when I have heard the arguments made for it by hon.
Members.

Peter Dowd: I started to listen to the Minister out of a
morbid sense of curiosity, but he became far more
plausible as time went on. Do I smell a rat? No, I do not
at the moment, but there is some concern. The new
clause provides for a review of the case for the continued
effect on the UK of EU trade remedies after the
introduction of the new standard import tariff, and
pending full implementation of the new arrangements
under schedule 4. It seeks a review of the case for
continued use of EU trade remedies between the UK’s
exit from the EU and its negotiation of a new relationship.

I am conscious of the statements made yesterday by
Michel Barnier. I do not want to poke into that issue—I
think hon. Members will be grateful for that olive
branch—but there are wider concerns about which EU
regulations and rules the UK will follow in the transition
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[Peter Dowd]

period. Will we continue to be a member of the EU in
all but name, or will Ministers seek to pick and choose?
I will have to look at Hansard, but I got the impression
from the reply given to my hon. Friend the Member for
Scunthorpe that, unless there are egregious breaches,
we will remain for all intents and purposes virtually as
we are, which is quite helpful.

Naturally, the outstanding questions about transitional
measures are causing great confusion and concern among
UK manufacturers currently protected by EU trade
remedies. I take some comfort from the Minister’s
reassurances, but in evidence to the Committee last week,
UK Steel, the British Ceramic Confederation and the
Chemical Industries Association were all less than convinced
about the Government’s intentions. They all made the
case that the trade remedies outlined in schedules 4 and
5 are not only weaker than those currently in place in
the EU, but in some instances worse than those used by
other WTO countries. It will be important to tease that
out a little more in due course.

New clause 15 would require the Government to
undertake a review of the advantages and disadvantages
of the new trade remedies outlined in schedules 4 and 5.
The reality is that such a review may relate to issues of
policy or of practice. I am quite flexible about that, as I
am sure the Government are—let us have a look at
both, if need be, on a case-by-case basis.

Outlining the potential benefits to UK manufacturers
of continuing to use EU trade remedies throughout the
transition is also crucial. The new clause should not be
too controversial, because if the new trade remedies are
as robust and thorough as the Minister suggests, a
review will show that. However, if the review showed
the new trade remedies to be inferior to the current
EU measures, that would not be good news. It would
clearly show that the Government were content with
laxer trade remedies and were not on the side of UK
manufacturers, which are some of the largest employers
in the country.

I have a number of questions for the Minister about
transitional measures. Can he offer assurances to UK
manufacturers that the Government will honour the
trade remedies currently in place for the UK? He appears
to have indicated that—I think that is what he said—but
I do not want to put words in his mouth, so I would like
to tease that out a little more. Will the Government
consider extending the current trade remedies where
necessary?

Does the Minister accept that the trade remedies
framework outlined in the Bill may not be up and
running by the time Britain leaves the European Union?
How confident is he that UK manufacturing will be
sufficiently protected from state-sponsored dumping
throughout the transition period? Have the Government
set a date for members of the Trade Remedies Authority
to be selected and a date for the TRA to be fully
functional? I think the Bill implies that UK trade remedies
will apply during the transition period, but how does
that fit with the tone of the statement made by Mr Barnier?

It is clear that the Government have huge questions
to answer about the effectiveness of the trade remedies
in the Bill, and about how they will work throughout
the transition period. The devil is in the detail, so I hope

that the Government have listened carefully and will try
to answer our concerns and those of many people out
there.

Question put and agreed to.

Schedule 4 accordingly agreed to.

Schedule 5

INCREASE IN IMPORTS CAUSING SERIOUS INJURY TO UK
PRODUCERS

Jonathan Reynolds: I beg to move amendment 65, in
schedule 5, page 81, line 31, leave out from “application”
to end of line 32

This amendment removes the requirement for a preliminary adjustment
plan.

The Chair: With this it will be convenient to discuss
the following:

Amendment 66, in schedule 5, page 81, line 44, leave
out sub-paragraph (3)

This amendment is consequential on Amendment 65.

Amendment 67, in schedule 5, page 82, line 14, leave
out paragraph (e)

This amendment is consequential on Amendment 65.

Amendment 68, in schedule 5, page 82, line 21, leave
out “(d)” and insert “(c)”

This amendment is consequential on Amendment 65.

Amendment 69, in schedule 5, page 82, line 26, leave
out “(d)” and insert “(c)”

This amendment is consequential on Amendment 65.

Amendment 72, in schedule 5, page 86, line 29, leave
out from “21)” to end of line 34

This amendment removes the requirement for an adjustment plan to be
in place prior to TRA making a recommendation under paragraph 14.

Amendment 73, in schedule 5, page 91, line 8, leave
out paragraph (d)

This amendment is consequential upon the removal of reference to an
adjustment plan in Amendment 72.

Jonathan Reynolds: Amendments 65 to 69 and
amendments 72 and 73 have been grouped together as
they all refer to the removal of the preliminary requirement
for adjustment plans. It states in the Bill that the Trade
Remedies Authority may only make a recommendation
if it is satisfied that there is an adjustment plan in place
setting out how the UK producers of the relevant goods
intend to adjust to the increased importation of goods
affecting their industry. In addition, it stipulates that
the TRA may only initiate a safeguarding investigation
in relation to goods where the application for it is
accompanied by a preliminary adjustment plan. As is
explained in the Bill’s explanatory notes, this is to
ensure that producers have a plan to improve their
competitiveness alongside any measures which may be
imposed, so that measures are not only a temporary
solution.

The amendments tabled by the Opposition would
remove the need for such adjustment requirements. The
reasons behind this are numerous. It seems counter-intuitive
to make it incumbent on industries to draw up their
own adjustment plans. Surely if an application is being
made to the TRA then this is already a measure of last
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resort for an industry. It may also provide an easy exit
for the TRA to avoid opening an investigation if it is
perhaps resource-constrained, by pointing instead to
the measures that the producer has drawn up as an
alternative to remedies being imposed. Equally, given
that time is of the essence—that seems to be a point of
agreement between both sides of the House—mandating
producers to include adjustment plans before a
recommendation can be made risks adding a delay to a
process that is already time-sensitive.

Kathleen Walker-Shaw of the GMB, who gave evidence
to the Committee on 23 January, said that she was

“extremely alarmed by how weak the remedies were in terms of
anti-dumping cases.”

She pointed out specifically that they

“are very data, document and resource-heavy cases to bring
forward.”

It therefore makes little sense for us to add to that burden
by putting another barrier in place for UK industry to
jump over right at the outset by drafting an adjustment
plan.

This is not simply the view of the Opposition.
Representatives of industry have also argued that these
requirements are likely to be problematic. The
Manufacturing Trade Remedies Alliance has explained
that there is absolutely no requirement in the WTO
agreement for an adjustment plan at any of these early
stages, either prior to an investigation being opened or
when measures are being considered for extension. As
the MTRA highlights, the only stipulation from the
WTO is that there must be evidence of the industry
adjusting if the relief is to be extended beyond four
years, and they point out that the EU follows the same
approach.

The Manufacturing Trade Remedies Alliance also
believes that the requirements as laid out in the Bill are
disproportionate, and conflict with the provision allowing
safeguarding measures to be entered into in the case of
a threat of serious injury. It also highlights the risk that
these measures could reduce the Government’s options
for tackling aggressive trade protectionism by foreign
countries. It notes that the EU has in the past introduced
safeguard measures to temporarily protect the steel industry
from the side effects of WTO-incompatible tariffs imposed
by the US pending resolution of the dispute.

It is surprising that—for a Bill which is so light on
detail—this is the one area in which the Government
have decided to provide some certainty that flies in the
face of expert advice to the contrary. Given the historical
context and the anxieties of UK industry, these concerns
are understandable. All members of the Committee will
be familiar with the implications of what will happen if
we do not get this right, as was illustrated catastrophically
by the impact of cheap Chinese steel imports.

It is important that the Government give confidence
to the UK industry at this stage that they are not
anti-protection in principle. This amendment would
demonstrate that the Trade Remedies Authority is
supportive of this notion, and would streamline the
process towards remedies where they are necessary. It
would not preclude the development of an adjustment
plan on a longer term basis by the industry or producer
in question, but would simply prevent a more restrictive
process being in place that is out of step with the one
being followed by our global partners.

I conclude by returning to Kathleen Walker-Shaw’s
testimony of 23 January on those anti-dumping rules.
She said,

“I just feel that the provisions in the Bill do not fulfil the
promise we were given that British jobs, British industry and the
British economy would thrive post-Brexit.”—[Official Report,
23 January 2018; Vol. 635, c. 36, Q43.]

This Committee is now in its third day of investigating
ways to try and do this, and can get us closer to that
outcome.

Graham Stuart: The hon. Gentleman keeps referring
to and giving evidence of anti-dumping. These amendments
affect adjustment plans that apply to safeguards—so
not anti-dumping.

3.30 pm

Jonathan Reynolds: I said in my introduction that this
is about the hoops that have to be jumped through
before the Trade Remedies Authority can take action.
As I was just coming to my conclusion, I now appeal to
the Minister for greater certainty for industry and greater
authority so that they can plan for going forward, by
adding more clarity at this stage and not introducing
things that are not replicated in our closest trading
partners.

Graham Stuart: The amendment would provide that
in safeguard investigations UK complainant producers
are not required to provide adjustment plans outlining
the steps they intend to take to adjust to increased
imports in their market. That would be out of step with
our objective to create a balanced and proportionate
trade remedies system for the UK. It is noticeable that
the only detail given in the hon. Gentleman’s presentation
was not do with safeguards, but with anti-dumping. It
was not clear from his response whether that was due
to confusion or because there simply was not enough
information to back up what he was saying about
safeguards.

There are many benefits to requiring adjustment
plans and the need to promote adjustment is implicit in
the WTO agreement. Adjustment plans serve to reinforce
the rationale for applying safeguard measures and ensure
that measures are used fairly. Unlike anti-dumping and
countervailing measures, safeguards relate to perfectly
fair trade and apply globally. Therefore it is especially
important that those measures balance the interests of
producers and downstream consumer industries. Having
listened to the speech just given, one would be forgiven
for thinking that those issues were not true.

Having a plan for adjustment helps to ensure that
measures protect producers from injury, while giving
them time to adjust to increased imports. It provides
precisely the certainty which, in his peroration, the hon.
Gentleman called for. However, though we have put that
on the face of the Bill, because of the nature of safeguards
—which have got nothing to do with dumping—we
have a peroration that asks why we do not provide
certainty. It is exactly the certainty that we need to
provide. We have spelt it out; we have taken the principle
implicit in WTO agreements and put it in the Bill, so
that we can improve on existing operations—stick
conceptually to the existing rules but do so in a better way,
which gives exactly the certainty that the hon. Gentleman
talked about wanting to provide.

221 22230 JANUARY 2018Public Bill Committee Taxation (Cross-border Trade) Bill



[Graham Stuart]

As so often in our debates in this Committee—which
has been a stimulating and fantastic experience so far—
amendments tabled by the Opposition have exactly the
opposite effect to the ones that they claim. They say
they want to do one thing, but when one bothers to read
their amendment, look at the Bill and put the two
together, one sees that the effect is the exact opposite. It
is fascinating to see how, in almost all cases, the Scottish
National party supports the Opposition, even when it is
clear that the amendments are technically flawed—they
do not do what the Opposition think they are doing, let
alone achieve the end policy result. Perhaps that is a sad
reflection on the state of the Opposition today.

Our intention is not to create additional burdens on
business but to ensure a light touch approach which
means that industry is able to compete without the need
for protection as measures are rolled back. As such, it is
undoubtedly in the interests of UK producers to use
these plans and to be thinking about adjustment as
early as the initiation stage of an investigation. Furthermore,
the steps outlined in an adjustment plan provide a
useful tool for determining the suitable pace of liberalisation,
tailoring measures where appropriate. In drafting our
secondary legislation, the Government intend also to
build in flexibility to account for scenarios where different
levels of detail would be appropriate in the plans.

In terms of whether they would be overly burdensome
on business, we will ensure that the process is both
flexible and proportionate, in order to serve the needs of
business in the most appropriate way possible. It is for
those reasons—although I can provide others—that I
ask the hon. Gentleman to withdraw the amendment.

Jonathan Reynolds: In my experience as an admirer of
the Minister, whenever he gets somewhat tetchy it is
perhaps to disguise from the House his own shortcomings.
I am not satisfied with his response and nor, I believe, is
British industry. Therefore I wish to press the amendment
to the vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 19]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Anneliese Dodds: I beg to move amendment 74, in
schedule 5, page 91, line 9, at end insert—

‘(3A) The TRA shall only recommend extending a
safeguarding remedy, whether in the form of a safeguarding
amount or a tariff rate quota, beyond the 4 year period referred

to in paragraph 15(2)(b) if it is satisfied that there is evidence that
the UK producers are adjusting to the importation of the goods
in increased quantities.

(3B) The total duration of a safeguarding remedy after any
such extension shall not exceed 8 years.”

This amendment makes provision on the face of the Bill about the
extension of a safeguarding remedy.

The Chair: With this, we will consider the question
that schedule 5 be the Fifth schedule to the Bill.

Anneliese Dodds: I will not speak on this for long. We
have much else to get through this afternoon, and
maybe I am about to be surprised, but I anticipate that
we may have a similar result to one we just had, particularly
given that many of the same issues come up in relation
to this amendment as to that just moved by my hon.
Friend. It would be interesting if we had a plurality of
views; maybe that day will come eventually.

As with many of our other amendments, this amendment
clearly aims to increase the predictability for British
business in the Bill. In particular, we think it is important
to make provision in the Bill about exactly how a
safeguarding remedy could be extended, to expand the
considerations taken on board in that process.

With this amendment, the TRA would only recommend
extending a safeguarding remedy beyond four years if
the authority were satisfied that there was evidence that
UK producers were adjusting to the importation of the
goods in increased quantities—so not a plan, actual
evidence of that adjustment would be necessary. The
total duration of any such extended remedy would be
only be another four years, so eight years in total. As
with many other elements of the Bill, more clarity is
needed here and our amendment would deal with that
deficiency.

Graham Stuart: Schedule 5 sets out the provisions
that will apply in cases where UK industry finds itself
being harmed by unforeseen surges in imports. The
WTO agreement on safeguards set outs the requirements
that must be met for the UK, as for other members, to
be able to impose safeguard measures. Through this
schedule, we are adopting the key principles into UK
law and setting out the broad elements of the safeguard
process that will be operated by the TRA.

As we have already discussed, there will be a need for
more detail. This will, rightly, be set out in secondary
legislation. The schedule also provides the necessary
powers for the Secretary of State to make regulations to
do this, including, for example, to define what is meant
by “increased quantities”, “UK producers” and “like
goods”. Paragraph 19 of schedule 5 provides that
regulations can be made to set out the process for
reviewing safeguard measures. The regulations will set
out, among other things, the circumstances in which
measures can be continued.

Amendment 74 seeks to require UK producers to
provide evidence that they are adjusting to increased
imports before a safeguard measure can be extended
beyond four years. It also aims to add into primary
legislation that safeguard remedies may only be in place
for a maximum of eight years. As I explained earlier,
once we leave the EU, the UK clearly needs to be able
to take action where our industry is being harmed
by unfair trade from other countries, whether that is by
dumped or subsidised goods, or as a result of fairly
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traded but unforeseen surges in imports. The safeguard
provisions set out in schedule 5 achieve this. Unlike
anti-dumping and countervailing measures, safeguards
relate to fair trade and apply globally. Therefore, it is
especially important that these measures balance the
interests of producers and downstream consumer industries
by facilitating adjustment.

We have already discussed adjustment plans when
considering the previous group of amendments. As I
said, these are a vital tool in ensuring that safeguard
measures not only provide protection, but allow those
affected the opportunity to make necessary adjustments.
It is not appropriate to introduce a requirement for
producers to provide evidence of adjustment when seeking
to extend measures beyond four years.

I ask the Committee to consider for a moment that
we have measures in place—a safeguard—because of a
massive surge on imports. The TRA has done its work.
In an entirely novel process—I am aware of no parallel
anywhere—Her Majesty’s Opposition, doubtless supported
by their allies in the Scottish National party, want to
impose a bureaucratic and burdensome measure—
[Interruption.] I notice that the SNP Members are
shaking their heads. For once, perhaps, they will strike
out and not support something that is so clearly damaging
to the interests of Scottish producers. Why on earth
would the producers have to provide evidence of their
adjustment when the main issue should be other aspects
and criteria? It is a strange innovation that the Labour
party has put forward.

Introducing a requirement for producers to provide
evidence of adjustment when seeking to extend beyond
four years would undermine the need for flexibility in
our approach, which recognises—this is worth reflecting
on—that adjustment is not always dependent on a
producer’s own efforts. Yet, under the amendment,
protection measures would cease if producers were not
able to provide evidence that they were adjusting.
Adjustment plans are a more suitable way of building in
that flexibility and ensuring that there is a commitment
to adjustment from as early as the initiation stage.
Finally, with regard to the eight-year rule, the Government
intend to be WTO-compliant by setting that out in
secondary legislation.

Kirsty Blackman: I would appreciate it if the Minister
let us know where it says that UK producers are supposed
to produce that evidence. My reading is that the TRA
has to find the evidence rather than the producers
submitting it.

Graham Stuart: The hon. Lady will find that the
evidence of adjustment by UK producers is unlikely to
be provided by anyone other than UK producers. It is a
rather strange innovation to insert that into legislation for
the continuation of measures that are put in place because
of the injury caused and the massive surge on imports. It
is an entirely novel concept. I am not aware of its being
anywhere in WTO schedules although, admittedly, after
so little time in the job I cannot claim to know them inside
out. If any Member of the Opposition, who after all
came up with the extraordinary innovation, has evidence
of a basis in WTO law or anywhere else, I would be
fascinated to hear it. Perhaps the hon. Lady will support
the amendment anyway, even though there is no evidence
for it, legally or otherwise but I hope that she, like me,
will oppose the amendment if it is pressed to a vote.

Anneliese Dodds: I am pleased to hear the Minister
accept our call to ensure that the total duration of any
such extended remedy shall be for another four years—eight
years in total. He seemed to suggest that that would be
forthcoming in secondary legislation. We are pleased to
hear that, although it is unfortunate that it is not clear
in the Bill.

On the evidence, much of our concern behind the
amendment is motivated by the burden on the affected
industry. That was set out clearly in remarks on a
previous Opposition amendment. I hope, Mrs Main,
that you will not see this as facetious: talking about
novelty, we learned this morning that the market share
threshold before an investigation can be initiated appears
to be novel in the world, and the Minister said it was
a wonderful innovation on the part of the British
Government, so perhaps he can also sometimes see
innovation when it comes from the Opposition.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 20]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Schedule 5 agreed to.

Clause 14

INCREASES IN IMPORTS OR CHANGES IN PRICE OF

AGRICULTURAL GOODS

3.45 pm

Kirsty Blackman: I beg to move amendment 110, in
clause 14, page 9, line 45, at end insert

“following consultation with relevant stakeholders including consumer
representatives and agricultural producers.”

This amendment requires consultation before the making of regulations
to increase the customs tariff for agricultural goods.

The Chair: With this it will be convenient to discuss
the following:

Clause 14 stand part.

New clause 6—Additional import duty on agricultural
goods: enhanced parliamentary procedure—

“(1) No regulations may be made by the Treasury in exercise of
the power in section 14(1) except in accordance with the steps set
out in this section.

(2) The first step is that a Minister of the Crown must lay
before the House of Commons—
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(a) a statement of the reasons for proposing to make the
regulations; and

(b) a draft of the regulations that it is proposed be made.

(3) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (2)(b)—

(a) the proposed additional amount of import duty; and

(b) the proposed period for the purposes of section 14(1)(a);

(c) the proposed trigger price for the purposes of section
14(1)(b).

(4) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (3) (whether in the form of that motion or as
amended).

(5) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (3),
give effect to the terms of the resolution referred to in
subsection (4).”

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting additional import duty on agricultural
goods, with a requirement for the House of Commons to pass an
amendable resolution authorising the rate of import duty on particular
goods and the relevant conditions.

Kirsty Blackman: I rise to move amendment 110, but
I will mention now that if new clause 6 is moved at the
appropriate stage, we will support it, because an enhanced
parliamentary procedure seems sensible.

Clause 14 is headed “Increases in imports or changes
in price of agricultural goods” and deals specifically
with special agricultural safeguards and what can be
put in place in relation to them. Our amendment is a
very short one, but it is designed to require that the
Secretary of State consult with consumer representatives
and agricultural producers when making any decisions
relating to special agricultural safeguards.

The Minister, when he spoke earlier about safeguarding,
said that the decisions taken are about balancing the
needs of producers with those of downstream consumers.
This is exactly the kind of thing we are trying to do: we
are trying to ensure that the Secretary of State, when
making the recommendation to the Treasury to exercise
the regulations, is doing so after consulting both consumer
groups and agricultural producers. That is the only
sensible thing to do in this case. The Minister has
previously been clear that the Government like consulting
with people and tend to try to do so wherever they can,
but it would be sensible if it were stated in the Bill that
they were required to do so in advance of putting in
place, via a relatively unusual process, relatively unusual
measures that would have an impact on our agricultural
producers and consumers.

That is important because Brexit is looming on the
horizon and our farmers do not know how they will be
supported financially after 2020. I think Ministers have
given undertakings to safeguard the money that comes
from the EU until that point, and farmers have no
certainty beyond that period of time. The UK Government
are looking to make their own trade deals, which may
change the agricultural landscape in the UK or result in
our taking imports we have not previously because
because of the trade deals as part of the EU—we have
previously discussed things such as chlorinated chicken.
Given all the changes on the horizon, both for agricultural
producers and for consumers, who are already finding,
for example, that the price of butter is going through

the roof because of the increase in sterling, it is difficult
for the Government to foresee what may happen in the
future. If the Government are going to put in any
measures related to increasing imports or the price of
agricultural goods, particularly through the safeguarding
measures, it would be sensible to consult both agricultural
producers and consumers in advance of putting those
in place.

Peter Dowd: The Minister was getting a little bit tetchy
and prickly there. There is a quote from “Henry VIII”
which, given that we are talking about Henry VIII powers,
seems appropriate today:

“Be advised:

Heat not a furnace for your foe so hot

That it do singe yourself.”

The new clause would establish an enhanced
parliamentary procedure in relation to import duties on
agricultural goods. During our sittings, the Committee
has heard serious concerns expressed by multiple witnesses
about the democratic shortcomings of the Bill. The Bill
is, first, strikingly light on detail, notwithstanding the
Minister’s assurances that things will be put into place
and more detail will come in due course. The Government
are pushing that detail on to secondary legislation, but
the delegated legislation process was designed to make
administrative changes to laws—in effect, a rubber-stamping
process—not for items that will form the material basis
of our trade defence policies and so require proper
scrutiny and debate. More worrying are the items to be
channelled directly through the Executive in an unacceptable
concentration of power, which ought to be subject to
scrutiny, with Parliament given a say in holding the
Government to account. The amendment is one of
several in which the Opposition are calling on the
Government to put critical decisions on tariffs, quotas
and preferential rates in front of Parliament.

The measures in the Bill are at odds with the greater
democratic control persistently promised to voters. Bringing
back control, as we have said a million and one times, is
about bringing back control to Parliament, not to a
cadre of Ministers sitting in their offices in Whitehall.
The new clause sets out four steps to enhance parliamentary
scrutiny: first, a Minister must come to Parliament to
explain the intentions of the draft regulations; secondly,
a Minister must tell Parliament the import duty amount,
as well as the period and trigger price under the relevant
section; thirdly, the House must pass a resolution arising
from the Minister’s motion; and, fourthly, regulations
must be made to give effect to that resolution—all in the
cold light of parliamentary scrutiny and sight. It is not
for the Government to make decisions single-handedly
behind closed doors, nor for the Secretary of State to
steer the process unilaterally. Rather, such decisions
must be subject to proper democratic accountability,
with the essential checks and balances enshrined in law.

As I have said before, the Opposition recognise that
the Government must make necessary preparations to
create the UK customs and tariff regime post-Brexit,
but they cannot have carte blanche. We should not
allow, or be considering, a carte blanche process allowing
the Government to concentrate all those new powers in
the Executive. The Opposition’s view is that in this
instance the interpretation of taking back control—
moving it from Brussels to the Executive—is not acceptable.
That is not only true of the provision before us today,
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but evident in the European Union (Withdrawal) Bill
and the Trade Bill. The Government are attempting to
sidestep parliamentary scrutiny, and that is not acceptable.

In our view, tariffs should undergo the same
parliamentary process as taxation, with similar levels of
parliamentary scrutiny. We will oppose the Government’s
attempts to give the Treasury delegated powers to set
future customs duties and tariffs away from the public
and parliamentary eye. That is not the way we do things
in Britain. New clause 6 outlines an enhanced parliamentary
procedure for setting additional import duty on agricultural
goods, among others, to bring scrutiny to our customs
policy.

Our agricultural sector faces an uncertain future with
Brexit ahead. It is distinct from other UK industries in
possessing a more interwoven relationship with the
European Union, given the existence of the common
agricultural policy, which provides subsidies to UK
farmers that the Government have indicated they will
continue. The common agricultural policy provides critical
support to UK farming—for example, the Department
for Environment, Food and Rural Affairs estimated in
2014 that such payments represented 55% of farm
income. As I said, the Government have promised to
maintain those subsidies at the existing level until 2022,
which I am sure is a huge comfort to the agricultural
sector, but there are no guarantees yet on what will
occur after a transitional period. Our step-by-step proposed
parliamentary process will hold the Government to
account for their policies and import duty proposals on
agricultural goods.

Given the reliance in some quarters on subsidies and
the fact that our EU counterparts will continue to be in
receipt of subsidies across the continent, there will be a
number of factors to consider when the UK comes to
setting tariffs on agricultural imports. It is worth noting
that the value of UK agricultural production at market
prices was £25.8 billion in 2014, according to official
Government statistics, and the farming sector provides
400,000 jobs in the UK. I accept that not many of them
are in the constituency of Bootle, but there we are.

As the National Farmers Union has highlighted, the
UK trade balance is negative to the tune of £22.4 billion,
which makes the UK a net importer of food. Although
there is an ambition for that figure to improve as the
UK becomes more self-sufficient in food production, it
shows that the UK is quite heavily exposed in terms of
import dependency. As the NFU also highlights, the
UK will be duty-bound to establish its own set of
schedules with the World Trade Organisation, once we
leave the EU. Although we know the Government have
announced their intention to replicate the existing trade
regime as far as possible in those new schedules aligned
with existing arrangements, we have no guarantees on
that front, and that must also be agreed by the other
members of the WTO. Given the broad range of potential
outcomes here and the importance of the agricultural
sector to the UK economy, it is vital that any decisions
made on import tariffs are subject to proper scrutiny
and debate.

The amendment proposes that the relevant Minister
must lay before the House of Commons full statements
and drafts of regulations so that they can be properly
scrutinised by Members from around the country who
can represent the diverse interests of the agricultural
community—the producers—and British consumers. It is
almost a binary position.

Julian Sturdy (York Outer) (Con): I draw the Committee’s
attention to my entry in the Register of Members’
Financial Interests. I wonder whether the hon. Gentleman
should also touch on the impact of standards. He
talked about animal welfare standards, as well as genetically
modified products that we do not have in the European
Union and a number of pesticides that are not now
used in Europe but are used around the world. Those
issues will all have an impact on future trade deals on
food and agriculture, and will affect the consumer.

Peter Dowd: I thank the hon. Gentleman for raising
that point, which is very important. I know one of my
colleagues will be moving an amendment on those
issues, and I hope that at that point the hon. Gentleman
will be able to join the debate in a little more detail and
give his knowledge and expertise on the matter.

I call on members of the Committee to lend their
support to the amendment to ensure that democratic
safeguards are in place surrounding the future of the
UK’s agricultural industry.

The Financial Secretary to the Treasury (Mel Stride):
It is a pleasure to serve under your chairmanship,
Mrs Main. I begin by thanking the Under-Secretary of
State for International Trade, my hon. Friend the Member
for Beverley and Holderness, for his spirited Henry VIII-
style performance. We are now back to Mr Nice. [Laughter.]
I feel bound to inform Members opposite that, although
I may take a more gentle route, I will probably arrive
at the same destination as my colleague would lead
us to.

Clause 14 sets out the necessary provisions required
to establish the UK’s independent agricultural safeguards
regime. It enables the UK to mirror existing EU
arrangements for agricultural standards post-EU exit.
In addition to the range of tariff and quota regimes that
currently govern imports into the UK, some agricultural
imports are governed by special agricultural safeguards.
Agricultural safeguards are contingency restrictions
on agricultural imports. They permit additional duty to
be applied on certain agricultural imports in special
circumstances—for instance, if there is a surge in the
volume of imports or a sharp fall in import prices that
could have an adverse impact on the UK market. The
use of agricultural safeguards is permitted under the
WTO agreement on agriculture. They can be applied
only to goods in the scope of this agreement, but they
are specifically designated in a WTO member’s schedule
of commitments.

4 pm

Agricultural safeguards cannot be used on imports
within tariff quotas. The EU currently has 685 goods
designated in its schedule of commitments. In practice,
the EU has safeguard measures only for a small number
of fruit and vegetables and poultry products. There are
specific formulas laid out in the WTO agreement on
agriculture to determine how trigger levels should be set
when a safeguard action is authorised, and how much
additional import duty should be applied. The UK is
also involved in a process of technical rectification at
the WTO to establish the bound at WTO schedules and
other WTO commitments. As part of that process, we
intend to replicate our existing rights to use agricultural
safeguards.
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Clause 14 enables the UK to invoke agricultural
safeguards on certain agricultural imports post EU exit.
It sets out the necessary provisions required to establish
the UK’s independent agricultural safeguards regime.
That will ensure that the UK has the tools to counteract
any adverse impact on the UK market from a sudden drop
in price or rise in the volume of imports of agricultural
goods. It enables the UK to mirror existing EU
arrangements on agricultural safeguards post-EU exit
as the UK shapes its future trading relationship with
the EU, including any transitional arrangements. Ultimately,
the UK will be able to use its discretion about whether
and how we choose to apply these measures.

Amendment 110 seeks to require increased stakeholder
consultation for imposing additional import duty on
specified agricultural goods, which is also referred to as
agricultural safeguards. Agricultural safeguards can be
used to counter sudden surges in the import volume of
agricultural goods. The regulations relating to agricultural
safeguards could be subject to regular amendment. For
example, the regulations will need to be updated throughout
the year to reflect the previous three years of import
data for those agricultural goods. Changes to regulations
regarding agricultural safeguards can therefore occur
multiple times throughout the year. It may be necessary
to lay regulations swiftly.

The proposed amendment would significantly add to
the lead-in times required to set or amend agricultural
regulations related to safeguards. That would not allow
the Government to respond quickly to changes in
circumstances or to update the measures in line with the
latest import data in a timely fashion. Moreover, most
changes to regulations related to agricultural safeguards
will be of a technical nature, such as recalculating import
volume triggers for goods subject to agricultural safeguards
when the latest import data is available. Increased
stakeholder consultation would not be relevant for all
technical changes and updates made to these regulations.
Where possible, as the hon. Member for Aberdeen
North reflected, the Government will consult on changes
to import duty, including changes to increase import
duty for agricultural goods. However, given the regularity
and technical nature of the changes, the Government
do not consider it practical to consult stakeholders every
time regulations change.

New clause 6 seeks to put in place a further parliamentary
process for imposing additional import duty on specified
cultural goods.

Julian Sturdy: For my clarification, is the Minister
saying the UK Government can act much quicker if
there is a disease outbreak in a country from which we
import food or meat products that would ultimately
affect UK agriculture and the UK consumer?

Mel Stride: My hon. Friend is probably raising an
issue that would be outside the context of the agricultural
safeguarding regime. The regime relates to sudden drops
in the price of goods, and indeed certain increases in the
volume of goods that are being imported, as opposed to
the kind of issues he raises. Phytosanitary issues are
outside the context of the Bill but will be subject to the
kind of negotiations and measures that we bring into
effect in that particular regard.

The Bill introduces a comprehensive framework for a
new stand-alone customs regime, which will be underpinned
by detailed and technical secondary legislation. The Bill

ensures that the scrutiny procedures that apply to the
exercise of each power are appropriate and proportionate,
taking into account the technical detail of the regulations
and how quickly they need to be changed.

As I set out in addressing amendment 110, the
effectiveness of the agricultural safeguards regime relies
on its responsiveness. The proposed additional procedure
would give rise to unacceptable delays, which would not
allow the Government to respond quickly to changes in
circumstances or to update the measures in a timely manner.
The power in the clause is subject to the negative
procedure. Given the technical nature and frequency of
changes, the Government consider that appropriate and
proportionate. I hope the Committee will agree that the
clause should stand part of the Bill.

Kirsty Blackman: The Minister made a relatively
good point in relation to how many technical changes
there may be. I will look into the frequency at which
changes are likely to occur. If they will be frequent, I
will not bring this matter back on Report, but if they
will be infrequent, I will consider tabling an amendment.
At this stage, I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 14 ordered to stand part of the Bill.

Clause 15

INTERNATIONAL DISPUTES ETC

Kirsty Blackman: I beg to move amendment 111, in
clause 15, page 10, line 18, at end insert—

‘(3) Within three months of the passing of this Act, the
Secretary of State must make regulations defining “international
law” for the purposes of this section.’.

This amendment requires the Government to define international law
for the purposes of Clause 15.

The Chair: With this it will be convenient to discuss
the following:

Amendment 112, in clause 15, page 10, line 18, at end
insert—

‘(3) In this section, “international law” means—

(a) World Trade Organisation treaties,

(b) rules of international public law explicitly referred to
in World Treaty Organisation treaty provisions,

and shall be interpreted in accordance with the customary
rules of interpretation of international public law.’.

This amendment defines international law for the purposes of
Clause 15.

Amendment 113, in clause 15, page 10, line 18, at end
insert—

‘(3) Within three months of the passing of this Act, the
Secretary of State must lay before the House of Commons a
report on—

(a) the relevant international law authorising the exercise
of the powers, and

(b) the circumstances in which the Government considers
it appropriate to deal with a dispute by varying the
amount of import duty payable.’.

This amendment requires the Government to report prior to
implementation on its interpretation of relevant international law and
its expectations about the circumstances of a trade dispute or issue
giving rise to a variation in tariffs.
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Amendment 114, in clause 15, page 10, line 18, at end
insert—

‘(3) The Secretary of State must lay before the House of
Commons an annual report on the exercise of the powers under
this section including information on—

(a) the relevant international law authorising the exercise
of the powers in each case, and

(b) the matters in dispute or issues arising in each case.’.

This amendment requires the Government to report on the
circumstances of, and international law basis for, each variation of
tariffs as a result of a trade dispute.

Clause stand part.

New clause 7—Variation of import duty in consequence
of international dispute: enhanced parliamentary procedure—

‘(1) No regulations may be made by the Secretary of State in
exercise of the power in section 15(1) except in accordance with
the steps set out in this section.

(2) The first step is that the Secretary of State must lay before
the House of Commons—

(a) a statement of the dispute or other issue that has
arisen;

(b) an account of the reasons why the Secretary of State
considers that the condition in section 15(1)(b) has
been met; and

(c) a draft of the regulations that it is proposed be made.

(3) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (2)(c) the proposed variation of
import duty.

(4) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (3) (whether in the form of that motion or as
amended).

(5) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (3),
give effect to the terms of the resolution referred to in
subsection (4).’.

This new clause establishes a system of enhanced parliamentary
procedure for regulations varying import duty as a result of an
international dispute, with a requirement for the House of Commons to
pass an amendable resolution authorising the variation in the rate of
import duty.

Kirsty Blackman: I rise to speak to amendments 111
to 114 in my name and that of my hon. Friend the
Member for Dunfermline and West Fife. I am aware
this is a framework Bill, but the clause is particularly
short and skeletal. It would have benefited from being a
bit longer and fleshed out just slightly, because then the
Government could have explained more adequately what
they are talking about.

Amendment 111 deals with an issue raised with us by
the Law Society of Scotland, which said:

“Clause 15(1)(b) makes reference to international law but it is
not clear what is meant by this. It would be helpful were the
Minister to explain precisely the circumstances in which the
Government would need to deal with a dispute by varying the import
duty.”

If would be useful if the Minister, either in summing up
or at a later point, could provide a bit of clarity.
Amendment 111 would ask the Secretary of State to
come back with regulations defining what “international
law” is for the purposes of the clause. As has been
stated, if the Law Society of Scotland does not think
that is clear, perhaps it needs a bit more fleshing out.

Amendment 112 suggests to the Minister what he might
mean by “international law.” We tabled the amendment
to see if that is what the Government mean. If they do,
perhaps they will accept it.

Amendment 113 attempts to do something similar,
but we are giving the Government a little more time in
which to define what they mean by “international law”
in the clause. We ask them to come back within three
months of the passing of the Bill, making clear what
the relevant international law authorising the exercise
of powers would be and the circumstances in which
they consider it appropriate to deal with a dispute by
varying the amount of import duty. It may be that the
Government intend to return to that later anyway but, if
they were to accept any of the amendments, they will
make their intentions clear at this point.

Amendment 114 has a slightly different purpose:
to increase the accountability of Government. The
Government have the power on international disputes
and the Secretary of State will make regulations in
relation to that through the clause, but there does not
seem to be any accountability to Parliament about
regulations or changes, or ways in which they will deal
with international disputes. There seems to be no feedback
mechanism to allow Parliament to ensure that the Minister
makes the correct decisions or to scrutinise those decisions
adequately.

In amendment 114, we have asked the Secretary of
State to lay before the House of Commons an annual
report on the exercise of these powers, making clear the
circumstances in which they have used them, which
matters were in dispute and which was the relevant
international law in deciding the changes.

Now may not be the time to say this, but I will just
make my intentions clear. Depending on what the Minister
says about his intentions, it may be that we do not need
to press amendments 111 to 113. I would very much like to
press amendment 114 when we come to that stage, but
on the other three I will wait to see what the Minister says.

Graham Stuart: I will endeavour to follow the good
example set by the ever-affable hon. Member for Bootle,
who gave not only good content, but brilliant quotes
that entirely encapsulated the moment and which we all
enjoyed.

Clause 15 enables the Secretary of State to vary the
rate of import duty when a dispute or other issue has
arisen between the UK Government and the Government
of another country, and the UK is authorised to do so
under international law. The clause replaces equivalent
existing powers available to the European Commission.
Under the WTO dispute system, WTO members that
have been found to be in breach of their obligations
must bring their measures into compliance with WTO
law. If they do not do so within a reasonable period,
the parties can attempt to agree on compensation.
Compensation may take the form of a reduction in the
import duty on specified goods from the complaining
country, although in practice any such reduction would
have to be applied equally to all other WTO members in
accordance with the most favoured nation rule.

If the parties fail to agree compensation, the complaining
member or members may impose retaliatory measures
against the member found to be in breach. Such measures
typically involve raising the rate of import duty on
specified goods from that country to incentivise it to
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bring itself into compliance. Free trade agreements with
third countries also frequently contain dispute settlement
mechanisms, many of which follow similar procedures
to those of the WTO. In particular, free trade agreement
dispute settlement mechanisms often result in a signatory
being required to bring itself into compliance with the
terms of the FTA, and often allow retaliatory trade
measures to be taken against the offending party if it
does not do so, and cannot agree appropriate compensation.
Authorisation to implement compensation or retaliation
measures may also arise in a number of other specific
contexts. For example, a WTO member that imposes a
temporary safeguard measure to protect its industry, or
that modifies its WTO schedules, must seek to compensate
any affected countries, failing which retaliatory measures
may be imposed against it.

The ability to vary the rate of import duty in response
to disputes and other contentious situations is vital to
ensure that the UK can operate an independent trade
policy after leaving the EU. In particular, the threat of
imposing retaliatory duties following a trade dispute
can be an effective means of incentivising other countries
to comply with their obligations under international
law, and can therefore help to preserve and open up
trading opportunities for UK firms.

The European Commission is currently responsible
for conducting trade disputes and applying enforcement
measures on behalf of the UK. Once we leave the EU,
the UK will bring and defend trade disputes in its own
right. When such disputes are decided, we will require
the powers to be able to take action to enforce and
respond to their rulings including, where necessary,
varying the rate of import duty. The power in the clause
ensures that the UK can do just that.

Amendments 111 and 112 seek to provide a legislative
definition of international law in the Bill or in regulations
to be made by the Secretary of State, as the hon. Lady
set out. Amendments 113 and 114 seek to impose a
statutory duty on the Secretary of State to report to the
House of Commons on that power, either within three
months of the passing of the Bill or annually, providing
details of the international legal basis for justifying the
use of the power.

As I have explained, there are a number of situations
under international law in which countries may be
authorised to vary their rate of import duty for the
purposes of retaliation or compensation, including in
disputes under different types of international agreements
and, just to make it even more complicated, in other
contentious situations that do not involve a formal
dispute. Given the different context in which clause 15
would apply, it is sensible to refer broadly to authorisation
under international law. Adopting a narrower approach
would risk constraining future action in situations that
are not currently foreseeable.

4.15 pm

Further, it is anticipated that when the power is
exercised, the Government will identify, in explanatory
notes or otherwise, the legal basis in international law
for any proposed variation of import duty. It would be
extraordinary to imagine any Government doing other
than that. If Parliament were not satisfied that a proposed
variation was authorised under international law, it
would have the opportunity to pass a motion to annul
the Government’s instrument. That is a more appropriate
procedure for parliamentary oversight.

New clause 7 would establish an enhanced parliamentary
process for regulations varying import duty as a result
of an international dispute or other issue under clause 15.
As I set out previously, for indirect tax matters it is
common to have framework primary legislation
supplemented by secondary legislation. The Bill introduces
a comprehensive framework for a new stand-alone customs
regime and ensures that the scrutiny procedures that
apply to the exercise of each power are appropriate and
proportionate, taking into account the technicality of
the regulations, the frequency with which they are likely
to be made and how quickly the law might need to be
changed.

The power in clause 15 is subject to the negative
procedure, which is both appropriate and proportionate.
The proposed scrutiny procedure would give rise to
unacceptable delays that would hamper the UK
Government’s efforts to enforce international dispute
rulings and to induce other countries to comply with
their international obligations. The negative procedure
represents a more appropriate balance between the need
for parliamentary oversight and the need to act quickly.

Kirsty Blackman: I rise to query something the Minister
said and to ensure that I heard him correctly. Is it the
Government’s intention, at the negative procedure stage,
to explain in the explanatory notes the basis in international
law and the reason for the measure being introduced?

Graham Stuart: It is our intention that the Government,
when they seek to make such a change, and they are
doing so under international law, would provide evidence
of the law upon which they were relying. If the hon.
Lady is happy with that, I will leave it there.

In conclusion, after leaving the EU, the United Kingdom
will require the ability to vary the rate of import duty to
respond to international dispute rulings and other
contentious situations. That will ensure that the Government
can continue to protect the UK’s economic interests by
putting in place, when necessary, effective retaliatory
and compensatory measures against other countries. I
commend the clause to the Committee and hope that
the amendment is withdrawn or rejected.

Anneliese Dodds: I am grateful to the Minister for his
clarifications. I know he will regret hearing this, but the
Opposition feel that the procedures are, sadly, not
appropriate and proportionate. The new clause argues
for an enhanced parliamentary procedure if import
duties must be varied as a consequence of an international
dispute. I will not go through the more rigorous procedure
we suggest; it is similar to that described by my hon.
Friend the Member for Bootle.

It would help if the Minister answered this initial
question: what is the anticipated frequency of this kind
of dispute? My view of what has occurred at EU level is
that such disputes are not so frequent that appropriate
scrutiny would not be possible. Some of us are concerned
that a dispute might come sooner rather than later. I
understand that experts took different positions in the
International Trade Committee on whether the UK’s
continuing to apply EU anti-dumping duties would be
legal after it had left the EU. That is one of many
reasons why it would be helpful to have more explicit
mention in the Bill of existing measures being automatically
rolled over. But, anyway, that is a caveat.
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There are many other reasons why an enhanced
procedure is necessary. The first is that the decisions
taken in the context of such a dispute would be adopted
by the Secretary of State himself, albeit with the advice
of the TRA, and they could have a significant impact
on UK industry. We have talked about how, in many
cases, the supply chains are complex, and we need to
talk about a variety of different consumers and business-
to-business activity. It is therefore important that Parliament
is able to examine a statement of the dispute and what
exactly the Government propose should be done in
relation to the dispute, such that the House can vote on
that matter if necessary. These disputes do not affect
just economic policy; they can have a significant impact
on other areas of public policy as well. Therefore, it is
important that colleagues are able to express a view on
them and to consider the Government’s position on them.

The second reason it is important to have an enhanced
procedure is that there is a lot of public concern at the
moment about international economic disputes and
how they tend to be resolved. I served as a Member of
the European Parliament for three years, and I received
tens of thousands of communications—about 38,000 at
the last count—from concerned citizens about the
Transatlantic Trade and Investment Partnership deal
between the US and the EU. Most of those emails
included criticism of the impact of investor-state dispute
settlement, predominantly because that method of resolving
disputes is not transparent and many people feel it
privileges the voice of companies over Governments.
We surely should not be putting ourselves in a position
where Parliament’s voice would be not just ignored but
not even heard when it comes to our Government’s
actions in relation to trade disputes. For that reason, I
hope the Government will support our amendment.

I hope that I will be permitted one last question, as
this matter came up in the Minister’s opening remarks
on the clause. Will he tell us where the Government
have explicitly given themselves the power to create WTO
schedules? I do not know where that is. He mentioned
the necessity of producing those schedules, so can we
have some clarification on that point?

Graham Stuart: I will deal with the questions as best
I can and in order.

The EU has four retaliatory duties in place. It is not
really possible to predict how frequently this power will
be used. In some ways the question is not really the
frequency but whether, when it does happen, we have a
procedure in place to allow us quickly and effectively to
take action to ensure that we put the matter right. That,
rather than the frequency, might be the bigger issue.

Although we will be seeking, and will be prepared to
use, the WTO dispute settlement mechanism as a way
of ensuring that there is a level playing field for UK
business to compete on, and we will have the tools
available for us to participate fully in international trade
disputes where necessary, we have no particular appetite
to be more litigious than is required to protect the UK’s
interests.

I will write to the hon. Lady and the Committee on
the WTO schedules and the process attached to that.

Kirsty Blackman: I would appreciate it if the Minister
also wrote to me, because I brought that up last week.
I am pleased that the hon. Member for Oxford East is

pursuing the issue. It is important that the Government
have the power to lodge schedules with the WTO and
the power to make the technical rectifications that the
Minister mentioned—those may or may not end up
being technical rectifications to things like quotas, given
that some of the countries in the WTO are challenging
whether they would be technical rectifications or would
constitute modifications.

On our amendments, the Minister has provided some
information around how Parliament will be provided
with evidence for each of the things that comes up.
Therefore, I do not intend to press amendment 111 or
amendments 112 and 113, but I do intend to press
amendment 114 because I am not yet convinced that the
Government will provide enough feedback about how
this mechanism is working, and it would be appropriate
for them to do so.

Amendment, by leave, withdrawn.

Amendment proposed: 114, in clause 15, page 10, line 18, at
end insert—

“(3) The Secretary of State must lay before the House of
Commons an annual report on the exercise of the powers under
this section including information on—

(a) the relevant international law authorising the exercise
of the powers in each case, and

(b) the matters in dispute or issues arising in each case.”

This amendment requires the Government to report on the
circumstances of, and international law basis for, each variation of
tariffs as a result of a trade dispute.—(Kirsty Blackman.)

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 21]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Clause 15 ordered to stand part of the Bill.

Clauses 16 to 18 ordered to stand part of the Bill.

Clause 19

RELIEFS

Peter Dowd: I beg to move amendment 126, in
clause 19, page 13, line 5, at end insert—

“(6A) No regulations may be made under this section unless a
draft has been laid before, and approved by a resolution of, the
House of Commons.”

This amendment requires regulations under Clause 19 to be subject to
the affirmative procedure.

237 23830 JANUARY 2018Public Bill Committee Taxation (Cross-border Trade) Bill



The Chair: With this it will be convenient to discuss
the following:

Clause stand part.

Amendment 127, in clause 32, page 19, line 32, after
“regulations” insert “under section 19 and”.
This amendment is consequential on Amendment 126.

Peter Dowd: We tabled amendment 126, and the
consequential amendment 127, to ensure that regulations
made under clause 19 are subject to the affirmative
procedure.

Clause 19 allows the Treasury to make regulations for
full or partial relief from a liability to import duty. The
clause sets out a number of factors determining whether
a relief can be applied, including the nature or origin of
the goods, the purposes for which the goods are imported,
the person by whom they are imported and the
circumstances under which they are imported. The
amendment seeks to provide some parliamentary scrutiny
over providing reliefs, which is of course an issue of
taxation and would therefore normally be subject to
some form of parliamentary oversight.

I have said a great deal about the Bill’s centralisation
of powers to the Executive and away from Parliament,
and this is yet another example. The Government want
their cake and they want to eat it as well. They want to
impose taxes with no parliamentary scrutiny, and they
want the Bill to be considered a money Bill, thereby
avoiding parliamentary scrutiny from the House of
Lords. In this particular case, extensive powers are
being handed to the Treasury to adjust fiscal policy
without reference to Parliament at all. As I have said,
that is pretty worrying, and it is a pretty worrying
precedent to set as Brexit legislation passes through this
place. The Government know what they are doing;
otherwise, as I have said, they would not have designated
this as a money Bill.

Graham Stuart: The hon. Gentleman has referred to
this before, so it is worth correcting it for the record.
The Government do not designate Bills as money Bills
or otherwise; that is done by Mr Speaker. The hon.
Gentleman may blame us for many things, but he
cannot blame us for that.

Peter Dowd: On another occasion—perhaps not here—I
am more than happy to debate that issue and have that
conversation with the Minister. Indeed, if he wants to
have that discussion in the Committee, we are more
than happy to do so when we debate another amendment.
I am sure that he would be delighted with that.

4.30 pm

We tabled amendment 126 following the report by
the Lords Delegated Powers and Regulatory Reform
Committee on the Bill. I am sure that everyone has read
that report, which is really interesting. The Committee
analysed the powers created by the Bill and decided
that it

“involves a massive transfer of power from the House of Commons
to Ministers of the Crown.”

The report specifically states that clause 19 should be
subject to an affirmative procedure:

“Clause 19 allows the Treasury to make regulations providing
for full or partial relief from a liability to pay import duty. Given
the importance of this matter and the scope of the regulations

(relief can be given in the regulations by reference to ‘any factor’),
we consider that these regulations should be subject to an affirmative
procedure.”

Amendment 126 responds specifically to that suggestion
by a cross-party group of experts in the Lords. I hope
that, on that basis alone, the Minister considers taking
up the amendment ahead of Report stage.

Mel Stride: Clause 19, as the hon. Member for Bootle
pointed out, allows for a full and partial relief from
import duty. The EU customs regime provides for a
relief from import duty on the basis of various factors,
including the nature of the goods, their quantity and
their value. Those reliefs support trade and address
unintended outcomes. They can also be used to address
situations in which a change to import duty would have
negative consequences, whether for a specific entity or
for UK interests as a whole. A relief may relate to a
temporary movement, such as a visiting exhibition, or a
permanent movement, such as the return of UK materials
that were previously exported.

The circumstances in which goods will be eligible for
a relief from import duty are carefully defined in EU
law. They rely on conditions that ensure that they apply
only to achieve the intended outcome. Examples include:
where items are imported for scientific, educational or
cultural purposes or research; where items are samples,
whether for testing or to encourage future trade; where
goods are donated or inherited; and where private
individuals import goods upon transfer of residence to
the United Kingdom due to marriage or for a period of
study. The clause also covers goods imported for a
specific authorised use that are placed on the home
market—aircraft parts, for example, and goods that are
temporarily imported, such as those for an art exhibition.
Those are dealt with in more detail in the special
procedures section.

Reliefs may apply to specific bodies or types of body.
For example, reliefs support the operation of organisations
such as charities, museums and galleries, as well as
private individuals not trading. The changes made by
clause 19 will allow the UK to provide full or partial
relief from import duty.

Amendments 126 and 127 seek to apply the draft
affirmative procedure to regulations made under clause 19.
As I have set out and the Committee has had occasion
to debate, the Bill ensures that the scrutiny procedures
that apply to the exercise of each power are appropriate
and proportionate. For the powers under clause 19,
the negative procedure is both appropriate and
proportionate, given the technicality of the regulations
and the frequency and speed with which they may need
to be made.

The hon. Member for Bootle raised the House of
Lords report. The Government are looking at this issue
not just in terms of the scope of the matters at hand and
the power that is appropriate on that basis, but from a
trading and customs point of view. We are considering
the frequency with which we are likely to have to make
changes and, accordingly, the ways in which the Treasury
and Her Majesty’s Revenue and Customs will have to
work.

Kirsty Blackman: Clause 19, in effect, gives the
Government power to create loopholes—tax reliefs—in
the legislation. Given that this is a tax Bill, does the
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Minister not feel that it would be better for the tax
reliefs it creates to be subject to more scrutiny, not less,
so that they do not have unintended consequences?

Mel Stride: I would not describe the clause as creating
loopholes. It simply allows us, by regulation, to ensure
the kind of importations to which I referred earlier. The
authorised use importation, for example, relates to goods
coming into the country for a specific process before
typically being exported out of the United Kingdom.
Levying an import duty on such goods would clearly not
be appropriate, since they get exported shortly thereafter.

The measures facilitate those particular circumstances,
or indeed the loan of an artwork. We are told that the
French President is suggesting that the Bayeux tapestry
might come over here; that particular gesture would be
another example where no import duty would be
appropriate, and that particular item should be able to
come in and out of the country without being bothered
by Customs and Excise. I would argue that the measures
are important facilitations rather than loopholes.

Each relief provided for under this power will be for a
particular purpose and set out the detailed requirements—
for example, in relation to the origin of goods or the
purposes for which they are imported. The power will
be necessary in the first instance to replicate existing
reliefs within the EU, to give certainty to traders directly
following our exit from the European Union. However,
as circumstances change it may be necessary to adapt
our system of reliefs to give UK businesses and individuals
the support they need to flourish, and to do so in a
timely and flexible manner. For any future reliefs, the
Treasury would follow established processes, consulting
on draft legislation.

Peter Dowd: The hon. Member for Aberdeen North
made some valid points. The reality is that this, to all
intents and purposes, is a tax relief. It can be dressed up
in whatever way the Minister would like, but it is de
facto a tax relief. We already have something like 1,400
tax reliefs, which ordinarily would come to Parliament
for their ratification. This seems to be a potential slew
of tax reliefs—I will not comment on whether they are
good, bad or indifferent—that will be given the imprimatur
of a Minister or the Treasury without Parliament having
any say whatsoever in that tax raising. That is not a
power that Parliament should give away lightly, so I am
afraid we cannot accept the Minister’s explanation that
these are somehow technicalities and nothing to do
with tax. Raising money, which is the prerogative of
Parliament, is a technicality in our view.

Kirsty Blackman: I am concerned that this is a tax
relief, and about the unintended consequences that
might flow from it. The Minister almost seemed to say
that the Government will make decisions on a case-by-case
basis, but that should not be their intention. They
should lay out the circumstances in which each kind of
widget falls into each category. They are not deciding
whether the Bayeux tapestry should be exempt from
this duty, but whether artworks should be exempt.
Those are pretty significant and major decisions, and I
do not think they will be made with the frequency that
the Minister suggests.

It might be that in 10 years’ time the world will have
changed dramatically and we will be quite a different
country, importing things that will need relief in a

different way. That is fair enough, but the situation will
not require regular change. Given that the measure
seeks to encourage industry to flourish and to allow
artworks to come to this country to be displayed, it will
have a real impact on the UK’s future, so it is completely
reasonable to ask the Government to allow more scrutiny.
Such instances will not be that frequent, and the measure
will have a big impact.

Mel Stride: I point the hon. Member for Aberdeen
North to my earlier remarks. We believe that the measure
is proportionate, particularly taking into account the
frequency of the relevant changes. She is absolutely
right about the Bayeux tapestry and the import of
artworks; the measure sets the regulations by which
those kinds of items will come in and go out of the
country. There is no doubt that, in this arena of imports
and these kinds of facilitations, changes are certain to
occur through time, often of a highly technical nature
and on a fairly frequent basis. On that basis, in terms of
proportionality, there is a strong argument that we should
stick with what is in the Bill.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 22]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Clause 19 ordered to stand part of the Bill.

Clause 20 ordered to stand part of the Bill.

Schedule 6 agreed to.

Clause 21

CUSTOMS AGENTS

Kirsty Blackman: I beg to move amendment 115, in
clause 21, page 14, line 15, at end insert—

“(9) Within three months of the passing of this Act, the
Chancellor of the Exchequer must lay before the House of
Commons a report on the proposed exercise of the power of the
HMRC Commissioners to make regulations under subsection (7),
including in particular—

(a) the proposed criteria for appointment of Customs
agents, and

(b) the proposed standards which persons must meet to be
approved for appointment.”

This amendment requires the Government to report on the proposed use
of regulations to prescribe standards for Customs agents.
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The Chair: With this it will be convenient to discuss
clause 21 stand part.

Kirsty Blackman: This is another amendment to try
to get the Government to provide more information on
the framework of the Bill. As I have said, I understand
that it is a framework Bill, but more information could
have been provided, particularly in the context of companies
already having to contend with the move from CHIEF
to CDS and the massive changes in customs that will be
introduced. It would be good for companies to have an
understanding—sooner rather than later—of customs
agents and the hoops that those agents will need to jump
through to be approved.

The amendment asks for the Government to produce
a report in relation to

“the proposed criteria for appointment of Customs agents, and…the
proposed standards which persons must meet to be approved for
appointment”

within three months of the passing of the Bill. That will
provide a level of certainty to companies about what
criteria customs agents will be expected to meet in
future. It is an incredibly uncertain time for businesses
that export; they do not know what will happen next.
This would give them a bit more understanding about
the landscape that they will face.

Mel Stride: Clause 21 allows importers to appoint an
agent to act on their behalf in respect of their import
obligations. Currently, there is widespread use of customs
agents who act on behalf of importers and exporters of
goods, including by submitting customs declarations on
their behalf. They provide a valuable service to importers
and exporters.

There are two types of agent—direct and indirect,
which are treated differently to represent the different
relationships between them and those who appoint
them. Direct agents make declarations on behalf of the
importer, whereas indirect agents make declarations in
their own name. Direct agents make their declaration
using the importer’s identifier and they more often
represent a domestic importer against whom any debt
can be enforced. Indirect agents often represent overseas
importers against whom any debt cannot easily be
enforced. The changes made by clause 21 will allow the
two classes of agent to be appointed.

The clause allows HMRC to make regulations about
how the appointment is notified as well as withdrawn,
which may be as little as confirming the appointment
on the declaration. It also sets out the circumstances in
which the agent is jointly liable for import duty.

Amendment 115 seeks to commit the Chancellor
of the Exchequer to produce a report for the House of
Commons regarding the introduction and regulation of
customs agents under clause 21(7) within three months
of the Bill’s enactment.

Clause 21(7) seeks to allow HMRC to introduce
formal regulation regarding customs agents over and
above the current requirement for them to adhere to
customs procedures. The UK has authority to further
regulate customs agents under the existing customs
regime. There are currently no plans to introduce such
additional regulation on customs agents, so requiring a
report to be produced is unnecessary and will impose an
administrative burden at a time when the UK is focusing

on its future relationship with the EU. I would hope
that the hon. Lady might reflect on my comments about
no plans for change and withdraw the amendment.

4.45 pm

Kirsty Blackman: I appreciate the Minister’s clarification
and I hope to be able to share that with businesses and
organisations that are concerned about the possible
change. In that spirit, I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 21 ordered to stand part of the Bill.

Clause 22

AUTHORISED ECONOMIC OPERATORS

Peter Dowd: I beg to move amendment 128, in
clause 22, page 14, line 17, leave out “HMRC
Commissioners” and insert “The Treasury”.

This amendment provides for the power to make regulations under
Clause 22 to be exercisable by Treasury Ministers rather than HMRC.

The Chair: With this it will be convenient to discuss
the following:

Amendment 116, in clause 22, page 14, line 36, at end
insert—

“(4) Within three months of the passing of this Act, the
Chancellor of the Exchequer must lay before the House of
Commons a report on the proposed exercise of the power of the
HMRC Commissioners to make regulations under subsection (1),
including in particular—

(a) the proposed criteria to be applied in determining
whether or not any person should be an authorised
economic operator,

(b) an assessment of the structure of the authorised economic
operator system in Germany, Austria and such other
countries as the Chancellor of the Exchequer considers
relevant,

(c) the proposed differences between the structure that is
proposed to be established by the first exercise of the
power to make regulations under subsection (1) and
each of those structures described in accordance with
paragraph (b),

(d) the level of proposed resources to be allocated by the
HMRC Commissioners for the authorisation of new
authorised economic operators, and

(e) the target timetable for the authorisation of—

(i) new authorised economic operators in each class,
and

(ii) authorised economic operator certification renewals
in each class.”.

This amendment requires the Government to report on the proposed
operation of the powers of the HMRC under Clause 22, including
comparative information.

Amendment 129, in clause 22, page 14, line 36, at end
insert—

“(4) No regulations may be made under this section unless a
draft has been laid before, and approved by a resolution of, the
House of Commons.”.

This amendment requires regulations under Clause 22 to be subject to
the affirmative procedure.

Clause stand part.
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Amendment 130, in clause 32, page 19, line 32, after
“regulations” insert “under section 22 and”.

This amendment is consequential on Amendment 129.

Peter Dowd: Amendment 128 would confer powers
on the Treasury to act as authorised economic operators
instead of HMRC commissioners, for whom the clause
currently creates powers.

Clause 22 allows the setting up of an authorised
economic operator scheme, which is an internationally
recognised quality mark indicating that an operator has
met recognised standards of compliance. The status
could give special access to some customs procedures
and the right, in some cases, to fast-track shipments
through customs. Clause 22 gives HMRC the powers to
make regulations to not apply sections of part 1 of the
Bill to those with such a status, or to ensure that the
status is recognised procedurally in other ways.

Once again, this is a very wide power given to HMRC
commissioners to ignore large sections of the Bill in
relation to certain operators. Under the amendment, we
hope to shift the powers from HMRC commissioners to
Treasury Ministers. There is a simple reason for that:
Treasury Ministers are democratic agents, accountable
to the general public. We cannot allow a situation where
unelected officials can disapply large sections of
parliamentary legislation with no democratic recourse
or public oversight. The clause would effectively give
HMRC power to refuse to apply all of part 1 of the Bill,
from clause 1 all the way to clause 38. Surely this
sweeping power, if it has to be created, should be held
by a Minister of the Crown—ideally with additional
parliamentary scrutiny, as we have tried to ensure
throughout other parts of the Bill.

The clause highlights yet another case where democracy
is being brushed aside for the purpose of expediency.
Our amendment seeks to restore accountability. I hope
that members of the Committee will support it today.

Amendment 129 and consequential amendment 130
seek to amend clause 22 and clause 32 respectively. In
both cases, the amendments would add a requirement
for the Government to introduce affirmative regulations
to make further policy. Under clause 22, that is for the
purposes of setting up an authorised economic operator
scheme.

The use of the negative procedure in that case was
commented on in the Lords Delegated Powers and
Regulatory Reform Committee report, which addressed
the matter of regulations made under the negative
procedure under clause 22 as follows:

“Clause 22 allows HMRC Commissioners to make regulations
‘disapplying or simplifying’ any of the law relating to import duty
made by or under Part 1 of the Bill (clauses 1 to 38) in relation to
“authorised economic operators”, a term that will be amplified in
regulations and which essentially covers operators who meet
internationally recognised standards of compliance. Bearing in
mind that clause 22 covers the other 31 regulation-making powers
found in Part 1 of the Bill, its scope is very wide. Given the width
of this power enabling HMRC to waive compliance with the law,
we consider that these regulations should be subject to an affirmative
procedure.”

Again, the Lords are bringing home the point about
democratic accountability.

Amendment 129 seeks to amend the Bill, following
the advice of that cross-party Committee, because of
another example of the Government sidestepping

parliamentary scrutiny. We want—we will say this time
and again—to reintroduce some measure of scrutiny
into the process. Similarly, amendment 130 brings the
notes under clause 32 into line with the changes made in
clause 22, as I described earlier. It is therefore a consequential
amendment in ensuring that the Bill properly reflects
the comments made by the Delegated Powers and
Regulatory Reform Committee. As I am sure everyone
will agree, the proposals are all about parliamentary
scrutiny in the important area of customs policy.

Kirsty Blackman: It is most unusual to hear the Lords
held up as champions of democratic accountability, but
the work of the Delegated Powers and Regulatory
Reform Committee on the Bill has been incredibly
useful, and it has allowed us to have a more knowledgeable
debate on the subject. It was quite reasonable of the
Opposition to have brought forward their amendments.

I will speak to amendment 116, which I intend to
press to a vote. It is about authorised economic operators,
which is what the clause covers, because I have real
concerns about the system. I am not the only person to
have concerns—they have been expressed previously—about
how the UK manages the AEO scheme within the UK.
The UK scheme is managed dramatically differently
from schemes in other countries, which is a real concern
for businesses.

The Government’s customs White Paper mentioned
that people could be authorised economic operators,
and basically suggested that that would solve all their
woes. Given how difficult it is for companies to become
authorised economic operators, and given HMRC’s
shortcomings in overseeing the process and ensuring
that it is as smooth and quick as possible, I have real
concerns that the system cannot be used effectively by
many businesses as a way to ensure—slacker customs
procedures is not the right term—slightly different customs
procedures that would allow things to move a bit more
smoothly.

In the amendment in my name and that of the hon.
Member for Dunfermline and West Fife, we are looking
for the Government to provide more information. Part
of that is about giving businesses certainty further in
advance, and part is about ensuring that the Government
think about how the authorised economic operators
scheme will go forward.

Among the various things we are asking for in the
amendment is

“the proposed criteria to be applied in determining whether or
not any person should be an authorised economic operator”.

Part of that is to do with the issue that the UK Government
and HMRC have had with requiring companies to have
someone with three years of customs experience in
order to be approved as an authorised economic operator.
That is how things have been applied and work now, but
if we suddenly include the, I think, 130,000 new companies
that have not previously had to do customs checks, we
will need a different system, because those companies
will not have someone who has been working for three
years in a customs-related role. The Government will
have to agree that some sort of external company can
take on the role of that person, or that the companies
can have a differentiated system until they have had that
three years of experience in exporting. It is reasonable
to expect the Government to be a bit more flexible.
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Our proposed new paragraph (b) asks for

“an assessment of the structure of the authorised economic
operator system in Germany, Austria and such other countries as
the Chancellor of the Exchequer considers relevant”.

Although the scheme is internationally recognised, the
way in which it is implemented and the way in which the
equivalents of HMRC oversee it varies wildly by country.
In some places, the system is much quicker, and it is
much easier to get through the process. Companies
receive more assistance and guidance to get them through
the process, and the officials make a determination
about applications more quickly.

It is important for the Government to look at other
countries. The British Chambers of Commerce said
that Austria and Germany do this in a much smoother
way; that is why those countries are included in the
amendment, but it would be completely reasonable for
the Government to include any other countries that
they think are relevant.

Paragraph (c)—

“the proposed differences between the structure that is proposed
to be established by the first exercise of the power to make
regulations under subsection (1) and each of those structures
described in accordance with paragraph (b)”—

would again require the Government to provide us with
more information in advance. Paragraph (d), on

“the level of proposed resources to be allocated by the HMRC
Commissioners for the authorisation of new authorised economic
operators”,

is pretty critical. Given that I assume the Government
expect to see a dramatic increase in the number of
applicants for authorised economic operator status because
of the number of companies that will be exporting for
the first time, it is reasonable that they should report on
how they intend to ensure that sufficient resources are
allocated to seeing the process of authorised economic
operators through.

Paragraph (e) is about

“the target timetable for the authorisation of…new authorised
economic operators in each class, and…authorised economic
operator certification renewals in each class.”

We have heard concerns that the renewal process for an
authorised economic operator can take 12 months. If
that is so—that may be an outlier—that is a ridiculous
length of time for a renewal. The Government may
decide that they want a first application to take that
long, but I would contend that even that is pretty
excessive. It would be incredibly useful for the Government
to set out what the targets are, so that companies know,
when they are going into the system, how long the
Government intend to take in making a decision. When
a company is considering, for example, exporting to a
new market or changing the way it does it exporting, it
should be able to look at the Government’s timeline and
plan on the basis of how long it will take them to process
the authorised economic operator approval or renewal.

It would be sensible for the Government to come
back with all those answers. Businesses would be very
happy if the Government gave them more certainty
about all those matters. This is a pretty comprehensive
amendment, and it relates to a number of aspects of the
authorised economic operator scheme that I have concerns
about. I hope the Minister will provide a degree of
certainty about all of them. If he cannot, I will be keen
to press this amendment to a vote.

Mel Stride: Clause 22 provides the framework under
which the UK can set up its version of an authorised
economic operator. AEO schemes give compliant traders
who meet certain criteria access to simplified customs
arrangements.TheAEOconceptiswellknownininternational
trade. A total of 41 customs territories, including the
28 EU member states, have introduced a version of an
AEO scheme. Providing authorised traders with simplified
customs arrangements is encouraged under the World
Trade Organisation trade facilitation agreement.

AEO status operates as a quality mark. It indicates
that a business’s role in the international supply chain is
secure, and that its internal systems are compliant with
HMRC customs controls. AEO status is not mandatory.
However, in general AEO schemes enable traders to
access customs facilitations and simplifications and
undertake customs activities with only light-touch oversight
from customs authorities. They allow customs authorities
to distinguish between lower and higher-risk movements
of goods, avoid unnecessary targeting of resources,
and provide customs simplifications and facilitation of
legitimate trade.

Clause 22 allows HMRC to set out what customs
requirements or procedures can be simplified for AEOs,
sets out where HMRC must take account of AEO status
when administering the customs system, and gives the
criteria or conditions that a business must meet before
AEO status is granted. The clause also provides for the
creation of different classes of AEO status, which enables
the Government to develop simplification schemes
appropriate to different types of business, and to match
them with robust but achievable criteria and application
procedures, thus avoiding a one-size-fits-all approach.

Amendment 128 seeks to ensure that the Treasury,
rather than HMRC commissioners, exercises the power
to make all regulations under the clause.

5 pm

The clause allows the UK to continue the authorised
economic operator scheme. HMRC is responsible for
customs administrative processes, including the system
relating to AEOs. HMRC should therefore be responsible
for making the regulations relating to the scheme.
Regulations will make clear what authorisation criteria
and administrative processes HMRC will use to ensure
that businesses meet the required standards before it
grants them AEO status. The regulations may also set
out where and when HMRC must take account of AEO
status when administrating the customs system.

The power in clause 22 could not be used to alter the
tax base. The AEO scheme provides administrative
benefits only, and AEOs will be required to pay any tax
and duty due, just as other traders will. It is therefore
appropriate that HMRC commissioners, rather than
the Treasury, exercise the power in clause 22.

The hon. Member for Aberdeen North raised an
important point about our preparedness and the speed
with which we are able to accommodate and process
applications for AEO status. She mentioned the process
taking 12 months. I think it is fair to say that our view is
that that is too long. I believe that case is an outlier. I
think the maximum, subject to there being no errors in
the application, is in the order of six months, but I think
that we and HMRC recognise that we need to speed up
and simplify that process still further as we go forward.
Certainly, as a Minister, I have had a number of
engagements with HMRC to look at how to achieve that.
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The hon. Lady also mentioned the three-year track
record period, and she alluded to those 100,000-plus
businesses that currently only trade within the European
Union that will now potentially be able to benefit from
AEO status. First, the three-year requirement is actually
an EU requirement. As we move out of the EU, that
could be an area that we look at, and we may decide
that changes are appropriate.

Secondly, HMRC often has a considerable amount of
information on those who export, which will be useful
in making the kind of assessments we are looking at.
There are already many AEOs in existence that benefit
from AEO status in exporting to and importing from
outside the European Union. Thirdly, HMRC is firmly
committed to continuing to consult industry, businesses,
importers and exporters to make sure that we fully take
on board their legitimate requirements for us to make
the system as quick and as simple as we can.

Amendment 116 would require the Chancellor of the
Exchequer, within three months of the passage of the
Bill, to undertake a review of the AEO scheme that
HMRC proposes to implement. That review would
include the criteria HMRC will use to determine whether
a trader qualifies for AEO status, comparison with the
way other countries set up and run their AEO system,
and HMRC’s plans to process applications for AEO status.

Kirsty Blackman: The amendment does not call for a
review at all; it calls for a report to be provided. It is not
about concerns being raised about the current operation
of the scheme, but about how HMRC will look at the
scheme going forward.

Mel Stride: I thank the hon. Lady for that clarification.
She is right: I said “review”. However, my comments are
equally relevant to a report on how it is going and
thoughts on how we move forward.

The inclusion of clause 22 reflects the feedback from
businesses enjoying the benefits of the current AEO
regime. In responding to calls for continuity in that
regime, it will help to minimise any potential disruption.
What is more, HMRC has already committed to improving
the authorisation process for traders and has been
meeting with businesses, as I outlined, since last autumn
to consider practical improvements to the process. The
process is ongoing and includes drawing on the best
practice of other countries.

On the amendments, the draft regulations will make
clear what the authorisation criteria for AEO status will
be. It will largely be the same as the current EU criteria.
Those regulations will also set out the details of AEO status,
which will largely be the same as the current system.

Kirsty Blackman: It would be very useful to know
whether the Minister has any idea when the regulations
will come forward. Part of my concern was the lack of
advance notice for businesses.

Mel Stride: That will be determined to a large degree
by the negotiation that is in play with the European
Union and by whether we have an implementation
period. We are hopeful that such a period will be seen to
be in our interest and that of the European Union. The
measures will be brought in at the appropriate time, as
and when we require our own stand-alone system, so
that we are ready on day one and have the regulations
that will allow us quickly and effectively to introduce
AEO status. It is not about having a one-size-fits-all

model. It is about having different classes so that we are
able to be helpful in particular to the small and medium-
sized enterprises that we recognise may benefit from a
different approach from that for larger businesses.

Amendments 129 and 130 would apply the draft
affirmative procedure to all regulations made under
clause 22. The Bill ensures that the scrutiny procedures
that apply to the exercise of each power are appropriate
and proportionate considering the nature, length and
technicality of the regulations and the frequency with
which they are likely to be made. The Government
believe that using the negative procedure under clause 22
provides a sufficient level of parliamentary scrutiny,
while having regard to the technical nature of the
regulations. The regulations may, for example, be used
to specify the criteria and processes that HMRC uses
when determining whether a business can be authorised
as an AEO. Regulations may also set out where and
when HMRC must take account of AEO status when
administering the customs system. Adopting the draft
affirmative procedure for these types of regulations will
affect the expediency and efficient administration of the
customs regime. For those reasons, I urge the hon. Lady
to withdraw the amendment.

Anneliese Dodds: I do not want to try the patience of
the Committee—I know we have been here for three
hours—but I hope it is acceptable to push a little on one
element of amendment 116 that the Minister did not
address explicitly. The amendment, which was tabled by
the SNP, demands that there should be a report on

“the level of proposed resources to be allocated by the HMRC
Commissioners for the authorisation of new authorised economic
operators”.

The Committee still lacks clarity on how many of the
new processes will be delivered in taxes.

I was grateful to the Minister for responding to a
parliamentary question that I laid just before Christmas
on the comparative strength of the UK in customs
officers as compared to other nations. His response
suggested that it was not possible to have a comparative
analysis. He said that the European Commission collated
figures, but they were not directly compared and would
not be comparable.

I have since looked at the World Customs Organisation’s
annual report for 2016-17, which compiles information
given to it directly by customs organisations. What
came out of that is concerning. It suggests that we have
about 5,000 customs officers, and there is a commitment
from the Government that we might have an additional
3,000 to 5,000, although it is unclear when that will be
decided. Those customs officers currently process 77 million
declarations for import and export—that number could
go up substantially if we shift out of the EU customs
union—so each customs officer has to process about
15,400 declarations per annum. According to the report,
that is 10 times as many as every US or Canadian
customs officer. It is 15 times as many as German
customs officers, more than 30 times as many as Australian
customs officers and about three times as many as
customs officers in Hong Kong, Norway and Switzerland.
There may be issues with comparability with some of
those data sources, but they must be pretty big issues if
that large gap can be accounted for just through different
reporting processes. The SNP is absolutely right to call
for more clarity on how exactly the new procedures will
be resourced adequately.
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Mel Stride: I thank the hon. Lady for her intervention,
which was characteristically acute and well informed. I
hope I can reassure her that we take the resourcing of
Her Majesty’s Revenue and Customs in this context
extremely seriously. It is one of the critical elements that
HMRC is looking at. On a number of occasions when I
have met with Jon Thompson, the head of HMRC, it is
very high up on our agenda as a very important issue
that we are tracking on a regular basis. HMRC carried
out a detailed review of resources required to manage
an upturn in authorised economic operator applications,
including a review of lead times and dealing with an
increase in applications as we approach March 2019.

Initially, the UK may wish to follow the current
Union customs code approach to the AEO programme,
depending on the outcome and the progress of the
negotiations. If that were the case, it would simplify
matters quite considerably, at least in the near term. In
the longer term, HMRC has carried out extensive discussion
with stakeholders, as I mentioned earlier, to identify
ways in which the application process might be streamlined.
That will inform the development of future schemes.

On the general points that the hon. Lady understandably
made about staffing levels and the large number of
additional declarations that will potentially come our way
on day one, depending on the outcome of the negotiations,
she is right that HMRC has indicated that 3,000 to 5,000
would be about the range of additional staff that we will
be looking at. The Chancellor made it clear in his recent
Budget that £3 billion will be made available—£1.5 billion
per year—across all Departments, including HMRC, to
make sure that appropriate requests are met. We are not
only very close to the requirements, but very much
engaged in ensuring that they are appropriately resourced.

In terms of increasing the volume of declarations
that we will be handling, we are working on the IT side
and on the custom declarations service system. Our
commitment in that area is important.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 23]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Amendment proposed: 116, in clause 22, page 14, line 36, at
end insert—

“(4) Within three months of the passing of this Act, the
Chancellor of the Exchequer must lay before the House of
Commons a report on the proposed exercise of the power of the
HMRC Commissioners to make regulations under subsection (1),
including in particular—

(a) the proposed criteria to be applied in determining
whether or not any person should be an authorised
economic operator,

(b) an assessment of the structure of the authorised
economic operator system in Germany, Austria and
such other countries as the Chancellor of the
Exchequer considers relevant,

(c) the proposed differences between the structure that is
proposed to be established by the first exercise of the
power to make regulations under subsection (1) and
each of those structures described in accordance with
paragraph (b),

(d) the level of proposed resources to be allocated by the
HMRC Commissioners for the authorisation of new
authorised economic operators, and

(e) the target timetable for the authorisation of—

(i) new authorised economic operators in each class,
and

(ii) authorised economic operator certification renewals
in each class.”—(Kirsty Blackman.)

This amendment requires the Government to report on the proposed
operation of the powers of the HMRC under Clause 22, including
comparative information.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 24]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Clause 22 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(David Rutley.)

5.15 pm

Adjourned till Thursday 1 February at half-past
11 o’clock.
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Written evidence reported to the House

TCTB08 British Ceramic Confederation (supplementary
to oral evidence)

TCTB09 British International Freight Association (BIFA)
- further submission

TCTB10 TUC (supplementary to oral evidence)

TCBT11 BIA and ABPI

TCBT12 British Sugar

TCTB13 Tim Reardon, UK Chamber of Shipping
(supplementary to oral evidence)

TCTB14 Which? (Supplementary to oral evidence)
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Public Bill Committee

Thursday 1 February 2018

(Morning)

[MS KAREN BUCK in the Chair]

Taxation (Cross-border Trade) Bill

11.30 am

Clause 23

APPROVALS AND AUTHORISATIONS GRANTED UNDER

REGULATIONS

Clauses 23 and 24 ordered to stand part of the Bill.

Clause 25

DISCLOSURE OF INFORMATION

Kirsty Blackman (Aberdeen North) (SNP): I beg to
move amendment 117, in clause 25, page 17, line 2, leave
out “1998” and insert “2018”.
This amendment seeks to provide that the powers of disclosure cannot
be exercised in breach of the updated data protection framework to be
enshrined in the Data Protection Bill as enacted.

It is a pleasure to serve under your chairmanship,
Ms Buck. Amendment 117 is a tidying-up amendment.
The Scottish Law Commission raised the point that the
relevant data protection legislation for the purposes of
the Bill will be the Data Protection Act 2018, not the
Data Protection Act 1998. The amendment would simply
make a technical change to ensure that the correct
legislation is used.

The Financial Secretary to the Treasury (Mel Stride):
It is a pleasure to serve under your chairmanship,
Ms Buck. Clause 25 permits disclosures for customs
duty purposes, but makes it clear that disclosures that
would contravene the Data Protection Act 1998 are not
permitted. Amendment 117 would provide instead that
disclosures that would contravene the Data Protection
Act 2018—currently the Data Protection Bill—were
not permitted.

The Government intend that data protection safeguards
will need to be complied with when powers under the
Bill are exercised. Given that the Data Protection Bill is
not yet in law, it would be inappropriate to refer to it in
this Bill, but I am happy to assure the Committee that
the Government are committed to ensuring appropriate
data protection safeguards and will therefore seek to
make the appropriate amendments at the appropriate
time. In the meantime, I ask the hon. Lady to withdraw
her amendment.

Kirsty Blackman: If the Government amended the
Bill to specify “appropriate data protection legislation”,
rather than “the Data Protection Act 1998”, that would
fix the problem and ensure that the correct legislation is
used. I am sure that the Minister has listened, so I will
not press the amendment to the vote, but I hope the
Government will make reasonable changes on Report
or at another stage. I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 25 ordered to stand part of the Bill.

Clauses 26 to 29 ordered to stand part of the Bill.

Schedule 7 agreed to.

Clause 30

General provision for the purposes of import duty

Anneliese Dodds (Oxford East) (Lab/Co-op): I beg to
move amendment 81, in clause 30, page 18, line 9, at
end insert—

“(2) No regulations may be made under this section after the
end of the period of two years beginning with exit day.

(3) In this section, “exit day”has the meaning given by section 14(1)
(interpretation) of the European Union (Withdrawal) Act 2018
and subsections (2) to (5) of that section apply to the term under
this section as they apply to the term in that Act.”.

This amendment limits the duration of the delegated power under
Clause 30 to the period ending two years after the United Kingdom
leaves the European Union.

The Chair: With this it will be convenient to discuss
the following:

Amendment 131, in clause 30, page 18, line 9, at end
insert—

“(2) No regulations may be made under this section unless a
draft has been laid before, and approved by a resolution of, the
House of Commons.”.

This amendment requires regulations under Clause 30 to be subject to
the affirmative procedure.

Clause stand part.

Amendment 132, in clause 32, page 19, line 32, after
“regulations” insert “under section 30 and”.

This amendment is consequential on Amendment 131.

Anneliese Dodds: It is a pleasure to see you in the
Chair, Ms Buck, and a pleasure to see the rest of the
Committee.

Our amendments would qualify the powers in clause 30
that enable the Treasury to make, by regulation, a wide
range of provisions relating to the imposition of import
duty. In particular, amendment 81 advocates the inclusion
of a sunset clause, whereby no regulations can be made
under clause 30 after the end of the two-year period,
beginning with exit day, when the UK is set to leave
the EU.

The Government suggested on Tuesday that the
Opposition’s contributions had been on the theme of
greater parliamentary accountability, for which I suspect
many of our constituents would thank rather than
criticise us. Today, one of our themes will be the use of
sunset clauses where appropriate. I hope the Minister
will listen to our arguments with an open mind.

It is not just the Opposition who have argued for the
use of sunset clauses in the Bill and more generally. The
House of Lords Committee that examined the subject
also recommended their greater use. My hon. Friends
will elaborate on that point later. I will point out the
Government’s inconsistent approach to this Bill compared
with the use of sunset clauses in other areas.

The European Union (Withdrawal) Bill commits to
ensure that delegated powers in many of the areas it
covers will not be available in perpetuity but only for the
period necessitated by leaving the EU, and yet even that
approach is not adopted here. The Enterprise and
Regulatory Reform Act 2013—not necessarily an Act
that I would otherwise support, because of its negative
impact on health and safety regulation—appropriately
suggested that sunset clauses could be a helpful mechanism
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to ensure that provisions are kept up to date. That
commitment was placed into guidance on the conduct
of impact assessments, which advocates that

“opportunities to use sunset clauses should be explored where
appropriate.”

The use of sunset clauses was a core element of the
better regulation agenda. In theory, the Government
are still committed to that, although I was pleased to
hear from the Prime Minister that she will remove some
elements of it, such as the one in, two out rule.

There are many other historical parallels. Sunset
clauses applied to legislation used during the first and
second world wars, and to legislation dealing with a
heightened terrorist threat. The lack of a time limit on
some temporary legislation passed in the second world
war exposed Governments to legal action in the late
1970s, when they tried to implement new control orders
on the export of goods using the temporary legislation
that had never been repealed.

I am not saying that sunset clauses are never abused.
Arguably, in the US, President Bush sprayed them
around routinely and inserted them into tax-cutting
measures to try to hide the magnitude of revenue that
the US Government would lose over time. However,
they can play an important role when they are used
appropriately, especially in trade and customs policy.
The OECD’s policy framework for investment explicitly
mentions the need to consider including sunset clauses
in trade facilitation measures.

Antonios Kouroutakis published an interesting book
a couple of years ago on sunset clauses. He shows that
they have been used for centuries as a means of balancing
the powers of the Executive with those of the legislature,
especially when there is a need to develop parliamentary
consensus and accelerate decision making when time is
tight.

I am not sure about other Committee members, but I
cannot imagine an epoch that fits those characteristics
more fully than this one. The Government should aim
to build trust across Parliament, not diminish it, and to
achieve parliamentary consensus. I hope they will heed
our call for a sunset clause in clause 30 and take it as the
constructive suggestion that we intend it to be.

Mel Stride: Clause 30 allows the Treasury to make
regulations for the purposes of import duty, which will
prove necessary to ensure that the UK’s import duty
regime operates effectively. As the Committee will be
aware by now, the Bill contains several new powers to
make regulations. As I have explained, although the Bill
sets out the requirements for import duty, the need for
more detailed rules will likely arise once the new regime
is implemented. That is what the power in the clause
allows for.

The clause permits regulations to be made to deal
with administrative matters, the needs of which cannot
be identified at this time because, for example, of
unforeseeable changes in business practice. It is worth
noting that the Union customs code, which establishes
the current customs regime, provided powers to the
Commission to make implementing and delegated Acts
to supplement the rules set out in that code.

Amendment 81 seeks to limit the period in which the
power to make regulations under clause 30 can be
exercised to two years after exit day, as the hon. Lady
outlined. The power will ensure that the UK can make

the regulations necessary to deliver an effective import
regime into the future. It allows the Treasury to respond
as necessary to any future developments that might
have a bearing on import duty.

The power will play an important part in ensuring we
have the ability to address any circumstances that arise
in the future that might require modification in the
UK’s import duty regime, conceivably beyond the term
of the period that the hon. Lady has suggested. It is for
that reason that the power in the clause is not subject to
a time limit. Amendment 81 seeks to impose just such a
time limit of two years following exit day. If it were
accepted, there would be a risk of limiting the Treasury’s
capacity to make or require changes to the UK’s import
duty regime in the future.

To pick up on a specific point raised by the hon. Lady
about the Lords Committee and its assessments around
sunsetting, it should be noted that the aims of this Bill
are somewhat different from some of the other Brexit Bills
that were referred to in that report. For example, while
the European Union (Withdrawal) Bill makes provision
for day one, with the understanding that further primary
legislation will be made to supplement it, this Bill will
be required in order to maintain a functioning customs
regime and effective VAT and excise regimes on an
ongoing basis. That is a key point. For those reasons, I
urge the hon. Lady to withdraw the amendment.

Amendments 131 and 132 seek to apply the draft
affirmative procedure to regulations under clause 30.
As I set out to the Committee previously, the Bill ensures
that the scrutiny procedures that apply to the exercise of
each power are appropriate and proportionate, taking
into account what could be covered by the regulations
and the frequency and speed at which changes may
need to be made. The Government believe that the
negative procedure for regulations made under clause 30
provides an appropriate level of parliamentary scrutiny.
The Government need to be able to administer the tax
system effectively, for example to collect the right amount
of tax from the right person at the right time. That
clearly applies to the collection of real-time taxes such
as import duties. Changes in circumstances, for example
the emergence of a new category of goods or the
proliferation of one means of importing goods, may
need to be addressed in real time. Therefore, application
of the draft affirmative procedure to regulations made
under clause 30 is inappropriate. Unlike the negative
procedure, the draft affirmative procedure will not be
capable of implementing those essential policy changes
immediately. Before the UK joined the EU, none of the
provisions that could be made in secondary legislation
in relation to import duty were subject to the draft
affirmative procedure. For those reasons, the Government
do not support the amendments.

Anneliese Dodds: I am grateful to the Minister for
that explanation. However, I wonder if I could probe a
little further. First, will it be possible for the Government
to legislate in order to extend some of the provisions if
necessary? Is that a theoretical or actual possibility? It is
my understanding that it would be both. Therefore, it is
not clear to me why he does not accept the sunset
clause.

Secondly, the Minister referred to the need to insure
that the Government can respond to calls for frequency
and speed in processing new measures. He appeared to
imply that that need might go beyond two years after
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[Anneliese Dodds]

the Government’s planned exit day. I wonder how many
years exactly he envisages that we might need the last-minute
decision-making proposed in the Bill. Will it continue
indefinitely? If that is the plan, it might concern many
constituents.

Mel Stride: The hon. Lady knows the answer to her
theoretical question—whether in theory Parliament could,
in the absence or with the existence of a sunset clause,
none the less extend the provisions in the Bill—as well
as I do. It is, of course, yes: Parliament can decide to do
broadly that which it wishes to do in the legislative
sphere.

How long we expect to rely on the provisions in the
Bill and whether that will be beyond two years depends
on a wide variety of circumstances, some of which will
almost certainly necessarily be completely unknown at
the current time. We do not actually know for certain
whether there will be an implementation or transition
period with the European Union and what the length of
that would be, for example. That situation and the fact
that, on an ongoing basis, we will need to make adjustments
to regulations, potentially into the future, justify the
measure.

The final point is that the clause and its powers do
not amend primary legislation. They introduce new
secondary legislation and the scope is restricted solely
to those matters in relation to import duty. I hope that,
on that basis, the hon. Lady might consider withdrawing
her amendment.

Anneliese Dodds: We are willing not to have a vote on
the amendment, but we hope that the Government have
listened to our concerns, particularly on the need to
ensure that there is appropriate review. The intention
behind much of the push for greater use of sunset
measures is the concern that these provisions could be
extended to cover other areas potentially not directly
connected to the UK leaving the EU, as the Government
have said they wish to do. I hope the Government
continue to be mindful that there are concerns that the
measure is part of a wider attempt to allocate more
power to the Executive, but I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 30 ordered to stand part of the Bill.

11.45 am

Clause 31

TERRITORIES FORMING PART OF A CUSTOMS UNION WITH

UK

Peter Dowd (Bootle) (Lab): I beg to move amendment 6,
in clause 31, page 18, line 31, at end insert—

“(3A) Before laying a draft of an Order in Council before the
House of Commons in accordance with section 32(10)(a), a
Minister of the Crown must lay before the House of Commons a
statement about—

(a) the arrangements entered into; and

(b) the Minister’s assessment of the effect of the
arrangements on trade relations with other countries
and territories.”

This amendment requires a statement to precede a draft of an Order in
Council giving effect for the purposes of import duty to a Customs
Union with another country or territory.

The Chair: With this it will be convenient to discuss
the following:

Amendment 82, in clause 31, page 19, line 10, at end
insert—

“(8) No regulations may be made under this section after the
end of the period of five years beginning with exit day.

(9) Any Order in Council made under subsection (4) and any
regulations made by HMRC Commissioners under subsection (5)
shall cease to have effect after the end of the period of six years
beginning with exit day.

(10) In this section, ‘exit day’has the meaning given by section 14(1)
(interpretation) of the European Union (Withdrawal) Act 2018
and subsections (2) to (5) of that section apply to the term under
this section as they apply to the term in that Act.”

This amendment limits the duration of the delegated power under
Clause 31 to the period ending five years after the United Kingdom
leaves the European Union and limits the duration of any delegated
instruments under the Clause to six years, so that a permanent customs
union would require primary legislation.

Clause stand part.

Peter Dowd: It is a pleasure as always to see you in the
chair, Ms Buck. I want to speak to Opposition amendments
6 and 82, which seek to amend clause 31. Clause 31 in
its current form gives Ministers the powers to create a
customs union between the UK and another country,
overseas territory or multilateral body, including, for
example, the European Union.

There has been much debate in this Committee of the
possibility of the UK forming a customs union with the
European Union after we leave. It is stating a fact that
when the UK leaves the European Union it will also
leave the European customs union. However, we have
been consistent in our belief that it would be wrong to
take the option of the UK forming a customs union
with the EU off the table at this early stage of UK
negotiations. Therefore, we welcome the Government
making specific provision for the option of a customs
union in the Bill.

There are a variety of customs unions, and an internal
customs union between the UK and its overseas territories
and Crown dependencies is far different from a customs
union with a single country or a multinational organisation
such as the EU. It is a welcome sign that the Government
have considered that and ensured that clause 31 is
drafted in a way to fit the scenario.

Although the Opposition accept the principle of what
the Government are attempting to do, we once again
take issue with the concealed manner in which they plan
to do it. Under the measures in clause 31, the formation
of a customs union would be made through the declaration
of an Order in Council, completely cutting out Parliament,
in effect, as I understand it—the Minister may wish to
clarify that.

We have heard from Ministers on a number of occasions
that their action is related to delegated legislation, for
example, and that it is always commensurate and
proportionate. Setting up a customs union, of whatever
construction, without commensurate and proportionate
parliamentary involvement is not consistent with the
approach that the Government have taken thus far in
relation to that commensurate and proportionate principle.
It is simply a matter of the Government changing the
goalposts capriciously. I completely acknowledge that
the Minister may put me right on that.
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This appears a rather strange way for the Government
to uphold the central theme espoused by those advocating
leaving the European Union—of “taking back control.”
It confirms one of the central objections that we have
made time and time again, and stated throughout this
Bill and others, concerning Executive overreach and the
centralisation of power. That issue will not go away any
time soon. Conservative Members also have concerns
about that.

Opposition amendment 6 would instead require a
Minister to make a statement to the House of Commons
on the establishment of a customs union, outlining
the specific details of the customs union and how they
were reached, as well as the effects of the new customs
arrangements on trade with other countries and territories.
I consider that—I think that most people will—to be
the minimum level of parliamentary oversight that we
should expect, and one that would ensure the Government
are accountable to this House.

Several customs unions exist in the world, including
the EU customs union, Mercosur and the Caribbean
Community. There are more in the pipeline, with
negotiations on potential customs unions taking place
in the middle east, parts of Africa and between New
Zealand and Australia. Under amendment 6 the House
will be able to give proper scrutiny to what kind of
customs union the Government have in mind. Is that a
detail that Parliament need not bother about? Our view
is that it is an important fact.

If the Government intend to keep the option of
forming a future customs union with the European
Union on the table, as clause 31 makes possible, they
must consider the variety of needs of UK businesses,
manufacturers and stakeholders. Customs unions are
ordinarily designed to address trade in goods. However,
the new UK-EU relationship will also need to deliver
trade in services, cross-border Government procurement
and, possibly, regulatory equivalence, as well as a host
of other issues that others may want to comment on. I
have made that point previously.

The debate on the UK’s future trading relationship
remains controversial. The Secretary of State continues
to shroud the progress of future deals in a veil of
secrecy, under issues to do with commercial sensitivity,
except when, as today, we are told there will be £9 billion
of trade with China. The Government pick and choose
what to tell us. We have consistently opposed such a
level of secrecy, and we believe that Parliament should
have the right to give proper scrutiny to future trade
agreements and customs arrangements.

Amendment 6 would therefore ensure an open process,
and a level of transparency around the negotiation and
establishment of a customs union; it would ensure that
the negotiation and implementation would be subject to
parliamentary scrutiny. The amendment would also allow
Members of the House, who bring diverse experience—
a vast range of experience in many situations—and who
represent a variety of key sectors and stakeholders, to
debate an issue that is very important.

The Government would also be required under the
amendment to consider the impact of the establishment
of a customs union on trade with other territories and
countries. That is an important factor, particularly given
that, currently, the UK’s membership of the EU customs
union means it is unable to enter into trade agreements
outside the EU. Part of the issue is that we have seen

what happens when Governments do not consider the
impact of entering a customs union on trade with other
countries.

We need only go back to the time when we first
entered what was then the European Economic Community.
We failed to take account of the impact on trade with
Commonwealth countries, which then accounted for
20% of all imports and exports. The result was unhappy
and damaging, with Commonwealth countries losing
out. The Labour Prime Minister had to renegotiate
better terms that ensured that trade with Commonwealth
countries could continue. There is a history, and we
need to make sure we get things right, as best we can.
Parliament’s role is to tease those issues out, especially
given the seriousness of this.

Amendment 6 is intended to prevent a scenario such
as I have outlined by requiring Ministers to make clear
to the House and other trading nations the possible
impact of forming a customs union—internally or with
another country or a multinational organisation—on
trade.

Amendment 82 would limit the period for which a
customs union agreed by the Government through delegated
legislation could be in force. It would set the period at
six years, after which the Government would have to
introduce primary legislation if they wanted to extend
the customs union. The amendment would be an important
part of guaranteeing that Parliament, not the Executive,
would have the final say in any customs union that was
established. It would constrain and limit Ministers’
power and ensure that the long-term establishment of a
customs union would receive the proper parliamentary
scrutiny that such a move deserves.

Under clause 31, delegated powers could be used to
bring the UK into a permanent customs union without
a vote in the House of Commons. In that scenario,
Members would not be able to assess the benefits of
that customs union before the Government entered into
it. There would also be no recourse to a reversal of the
decision if it proved costly to the UK—other than
through primary legislation, presumably, so let us do
that first. Just as the Opposition have forced and required
the Government to concede a vote to the House on the
final deal reached in the negotiations between the UK
and the European Union, amendment 82 would require
the Government to put the formation of a future customs
union to a vote.

There is of course a difference between a temporary
customs union and a permanent one, and amendment
82 makes that distinction. While we accept that the
Government may need the powers in clause 31 to put in
place temporary measures as part of a transitional
process, more permanent changes should receive proper
parliamentary oversight and sanctions. We believe six years
to be time enough for the House to consider the net
benefits or costs of a customs union, be that an internal
customs union with overseas territories and Crown
dependencies, or a customs union with another country
or a large, multinational organisation such as the EU.
Six years would prove enough time for Members to assess
whether that customs union protects UK manufacturers,
supports UK businesses and works in the interest of the
country.

As the Minister has stated many times, the Bill is a
framework Bill. Clause 31 sets out framework powers
that will give Ministers the ability to introduce regulations
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for the creation of a customs union. Our opposition to
this matter is clear: while we welcome the Government
including these powers in the Bill, as I said earlier,
amendments 6 and 82 would guarantee that Parliament
has the final say.

Mel Stride: Clause 31 caters for a situation in the
future in which the UK has made an agreement with an
overseas country or territory to enter into an arrangement
to establish a customs union. The clause allows such a
customs union to have effect for the purposes of import
duty. It also allows HMRC to make regulations that
might prove necessary to ensure that a customs union
functions effectively.

As I previously set out, the Bill caters for a range of
possible outcomes after the UK has left the EU. There
are various circumstances in which the Government
might wish to establish a customs union with a country
or territory overseas, and to have that union apply for
import duty purposes. One instance might be to establish
a customs union with a Crown dependency—namely
Jersey, Guernsey and the Isle of Man.

The clause caters for any international arrangements
such as this that establishes a new customs union. The
clause does not provide the power to enter into an
international agreement; such an agreement does not
require a specific statutory basis. Instead, it simply
allows the UK’s customs regime to reflect such an
agreement by providing the means necessary to implement
it. Once an agreement has been reached, an Order in
Council will be required before it can take effect for
import duty. That order can itself be made—this is a
critical response to the remarks of the hon. Member for
Bootle—only if it has first been approved, in draft, by
the House of Commons under the draft affirmative
resolution procedure. I am sure the Committee agrees
that that will afford a high level of parliamentary scrutiny
for each stage of the process.

It is likely that further provisions will be needed to
make an international agreement effective for import
duty purposes. The most obvious instance would be to
ensure that import duty is not charged on the movement
of goods between the UK and the overseas country or
territory. For that reason, the clause allows HMRC to
make any necessary changes in regulations.

Amendment 82 seeks to add a restriction to that
process in two ways. First, it would limit the ability of
HMRC to make regulations to five years from exit day.
Secondly, it would make any Order in Council cease to
have effect six years after exit day. Both of those positions
are misguided. I am sure that I do not need to remind
the Committee that establishing a new customs union
with an overseas territory or country is likely to be a
long-term process, not least because of the need to
ensure that it reflects the UK’s new international trading
relationship once we have left the European Union. It
would therefore be wrong to limit the ability to adapt
the UK’s legislation to a period of five years following
exit.

More importantly, it would be rather perverse to
make any customs union simply cease to have an effect
on domestic law after a six-year period. As I explained,
the level of parliamentary scrutiny that would apply to
such a union is very high, requiring both an Order in

Council and the draft affirmative procedure in Parliament,
as well as all the potential debates and votes that may
occur around the negotiations that led to that customs
union arrangement in the first place.

There is therefore no case for time-limiting an agreement
in the way proposed by the amendment. Indeed, it
could make it far more difficult, if not impossible, to
reach any agreement if our overseas partners were
aware that such an agreement would no longer function
effectively at a future point because of limitations on
powers in our domestic legislation. I therefore urge the
Committee to reject amendment 82.

12 noon

Amendment 6 would require the Government to lay a
statement before the House before laying the draft
Order in Council giving effect to a customs union
between the UK and an overseas country or territory.
That is simply unnecessary. As I have explained, appropriate
procedures are in place to ensure that Parliament has
proper scrutiny before a customs union can take effect
for import duty purposes. The House will have full
opportunity to debate any draft order, and to scrutinise
its contents as necessary. That could include the potential
effects of the draft order on the UK’s trade relations
with other countries or territories. There is therefore no
need to put such information on the face of the Bill. I
therefore urge the Committee to reject amendment 6
and vote that clause 31 stand part of the Bill.

Peter Dowd: We will not press amendment 6 to a vote,
but we will no doubt tease the issue out a little more in
due course. Again, I am not completely reassured by the
Minister’s statement in relation to affirmative resolutions.
I do not accept that the process is as rigorous as he has
implied throughout.

The other aspect is that, if Parliament will have to do
huge amounts of work, we had better make sure that we
get everything right and get the ducks set up in a row.
The idea that the Government’s proposal and mechanism
for authorising are commensurate and proportionate is,
in my opinion, far off the mark. It is a very important
area, and Parliament should have significantly more of
a say in it.

This issue will clearly not be resolved today, any more
than many other things will be, but it is really important.
We will not push the amendment to a vote today, but
there is no doubt that we will, in due course, come back
to this issue and the whole question of parliamentary
scrutiny, particularly in relation to this sort of matter. I
beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 31 ordered to stand part of the Bill.

Clause 32

REGULATIONS ETC

Kirsty Blackman: I beg to move amendment 89, in
clause 32, page 19, line 18, at end insert—

“(c) regulations under paragraph 4(2), 9(3) or 14(4) of
Schedule 4.”

This amendment provides for regulations made under certain provisions
of Schedule 4 (regarding dumping of goods or foreign subsidies causing
injury to UK industry) to be subject to the made affirmative procedure
rather than the negative procedure.
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The Chair: With this it will be convenient to discuss
the following:

Amendment 90, in clause 32, page 19, line 18, at end
insert—

“(c) regulations under paragraph 1(2), 3(2), 4(2) or 5 of
Schedule 5.”

This amendment provides for regulations made under certain provisions
of Schedule 5 (regarding an increase in imports causing serious injury
to UK producers) to be subject to the made affirmative procedure
rather than the negative procedure.

Amendment 91, in clause 32, page 19, line 21, at end
insert—

“(2A) Section (super-affirmative resolution procedure) applies
to regulations under paragraph 1(3), 3(5), 5(2), or 6(2) of
Schedule 4.”

This amendment provides for regulations made under certain provisions
of Schedule 4 (regarding dumping of goods or foreign subsidies causing
injury to UK industry) to be subject to the super-affirmative resolution
procedure, as defined in NC12.

Amendment 92, in clause 32, page 19, line 21, at end
insert—

“(2A) Section (super-affirmative resolution procedure) applies
to regulations under paragraph 2(2) or 2(3) of Schedule 5.”

This amendment provides for regulations made under certain provisions
of Schedule 5 (regarding an increase in imports causing serious injury
to UK producers) to be subject to the super-affirmative resolution
procedure, as defined in NC12.

Amendment 93, in clause 32, page 19, line 32, after
“(2)” insert “or (2A)”.

This amendment is consequential to Amendment 92.

Amendment 94, in clause 42, page 29, line 23, leave
out subsection (1).

The effect of this amendment would be to remove from the Bill the
proviso that retained EU law on VAT should not have effect, despite
forming part of UK law as a result of Clause 3 of the European Union
(Withdrawal) Bill. This would mean that EU legislation affecting VAT
and the operation of the common VAT area would continue to have
effect as retained EU law for the transitional period.

Amendment 95, in clause 42, page 29, line 44, leave
out from “regulation” to end of line 45.

The effect of this amendment would be to ensure that the UK
Government does not exclude aspects of the EU’s principal VAT
Directive that remain relevant by delegated legislation.

Amendment 96, in clause 42, page 30, line 1, leave out
subsection (6) and insert—

“(6) Section (super-affirmative resolution procedure) applies
to regulations made under this section.”

This amendment applies the super-affirmative resolution procedure,
described in NC12. to regulations made under this section.

New clause 12—Super-affirmative resolution procedure—

“(1) For the purposes of this Act, the ‘super-affirmative
resolution procedure’ in relation to the making of regulations to
which this section applies is as follows.

(2) If a Minister considers it necessary to proceed with the
making of regulations to which this section applies, the Minister
shall lay before the House of Commons—

(a) draft regulations,

(b) an explanatory document under subsection (3), and

(c) a declaration under subsection (4).

(3) The explanatory document must—

(a) introduce and explain any amendments made to
retained EU law by each proposed regulation, and

(b) set out the reason why each such amendment is necessary
(or, in the case where the Minister is unable to make a
statement of necessity under subsection (4)(a), the
reason why each such amendment is nevertheless
considered appropriate).

(4) The declaration under subsection (2)(c) must either—

(a) state that, in the Minister’s view, the provisions of the
draft regulations do not exceed what is necessary to
prevent, remedy or mitigate any deficiency in retained
EU law arising from the withdrawal of the United
Kingdom from the EU (a ‘statement of necessity’), or

(b) include a statement to the effect that although the Minister
isunable tomakeastatementof necessity theGovernment
nevertheless proposes to exercise the power to make
the regulations in the form of the draft.

(5) Subject as follows, if after the expiry of the 21-day period a
committee of the House of Commons appointed to consider
draft regulations under this section has not reported to the
House of Commons a resolution in respect of the draft
regulations laid under section 32(2A) or 42(6), the Minister may
proceed to make a statutory instrument in the form of the draft
regulations.

(6) A statutory instrument containing regulations under
subsection (5) shall be subject to annulment in pursuance of a
resolution of the House of Commons.

(7) The procedure in subsection (8) to (15) shall apply to the
proposal for the draft regulations instead of the procedure in
subsection (5) if—

(a) the House of Commons so resolves within the 21-day
period,

(b) the committee appointed to consider draft regulations
under this section so recommends within the 21-day
period and the House of Commons does not by
resolution reject the recommendation within that
period, or

(c) the draft regulations contain provision to—

(i) establish a public authority in the United Kingdom,

(ii) provide for any function of an EU entity or public
authority in a member State to be exercisable
instead by a public authority in the United Kingdom
established by regulations under sections 42, 43 or
schedule 8,

(iii) provides for any function of an EU entity or public
authority in a member State of making an instrument
of a legislative character to be exercisable instead
by a public authority in the United Kingdom,

(iv) imposes, or otherwise relates to, a fee in respect of
a function exercisable by a public authority in the
United Kingdom,

(v) creates, or widens the scope of, a criminal offence,
or

(vi) creates or amends a power to legislate.

(8) The Minister must have regard to—

(a) any representations,

(b) any resolution of the House of Commons, and

(c) any recommendations of a committee of the House of
Commons charged with reporting on the draft
regulations,

made during the 60-day period with regard to the draft
regulations.

(9) If, after the expiry of the 60-day period, the Minister
wishes to make regulations in the terms of the draft, the Minister
must lay before the House of Commons a statement—

(a) stating whether any representations were made under
subsection (8)(a), and

(b) if any representations were so made, giving details of
them.

(10) The Minister may after the laying of such a statement
make regulations in the terms of the draft if it is approved by a
resolution of the House of Commons.

(11) However, a committee of the House of Commons charged
with reporting on the draft regulations may, at any time after the
laying of a statement under subsection (9) and before the draft
regulations are approved by that House under subsection (10),
recommend under this subsection that no further proceedings be
taken in relation to the draft regulations.
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(12) Where a recommendation is made by a committee of the
House of Commons under subsection (11) in relation to draft
regulations, no proceedings may be taken in relation to the draft
regulations in the House of Commons under subsection (10)
unless the recommendation is, in the same Session, rejected by
resolution of the House of Commons.

(13) If, after the expiry of the 60-day period, the Minister
wishes to make regulations consisting of a version of the draft
regulations with material changes, the Minister must lay before
Parliament—

(a) revised draft regulations, and

(b) a statement giving details of—

(i) any representations made under subsection (8)(a);
and

(ii) the revisions proposed.

(14) The Minister may after laying revised draft regulations
and a statement under subsection (9) make regulations in the
terms of the revised draft if it is approved by a resolution of the
House of Commons.

(15) However, a committee of the House of Commons charged
with reporting on the revised draft regulations may, at any time
after the revised draft regulations are laid under subsection (12)
and before it is approved by the House of Commons under
subsection (13), recommend under this subsection that no further
proceedings be taken in relation to the revised draft regulations.

(16) Where a recommendation is made by a committee of the
House of Commons under subsection (14) in relation to revised
draft regulations, no proceedings may be taken in relation to the
revised draft regulations in the House of Commons under
subsection (13) unless the recommendation is, in the same
Session, rejected by resolution of the House of Commons.

(17) In this section, references to the ‘21-day’ and ‘60-day’periods
in relation to any draft regulations are to the periods of 21 and
60 days beginning with the day on which the draft regulations
were laid before Parliament.”

This new clause applies an amended version of the super-affirmative
resolution procedure to certain powers to make regulations under
Schedule 4 and 5, and Clause 42.

Kirsty Blackman: Amendments 89 to 96 would have a
number of different effects. If the Committee will allow
me, I will talk through all of them, and all the surrounding
details.

Amendment 89 would subject regulations made under
certain provisions of schedule 4 to the made affirmative
procedure, rather than the negative procedure, and would
ensure a higher level of parliamentary scrutiny. Particularly
in schedules 4 and 5, which amendment 90 relates to,
the Government have left an awful lot to regulation. I
understand that the Bill is a framework Bill, but we
could really do with a bit more information around it. If
there had been more information, we would not need to
make these calls to move things up the agenda, in terms
of requesting more scrutiny.

We have concerns about how the Trade Remedies
Authority will operate, and how it will decide things
such as the amount of injury that has been sustained.
The Government have not yet provided enough information
on that. It is not reasonable for the Government to do
such things by the negative procedure, rather than either
the made affirmative procedure or the super-affirmative
procedure. Amendments 91 and 92 would subject certain
regulations to the super-affirmative procedure, instead
of leaving them subject to the negative procedure.

We heard concerns during the evidence sessions about
how trade remedies would work. As I have said previously,
the Government are asking us to trust them an awful lot

on this, but because they have not been responsible for
this area in recent years, as the UK has been part of
what the EU has done, they do not have a track record.
We cannot just take it on trust that they will do the right
thing; in fact, we have already criticised their choice to
have the lesser duty rule, for example. Clearly, the UK
Government are already making decisions that we would
not like them to make.

The Government are asking us to trust them, and to
accept negative procedure, which makes it very difficult
for parliamentarians to be involved in the scrutiny of
legislation. That is a real concern. Amendments 89 to
92 would therefore subject regulations under schedules 4
and 5 to a higher level of scrutiny. I do not consider that
an unreasonable ask in the light of the importance of
this issue, particularly to industries such as steel and
chemicals that rely on trade remedies to continue producing,
selling and competing in the domestic market.
Amendment 93 is consequential on amendment 92.

Amendment 94 would delete clause 42(1) and thus
remove from the Bill the proviso that direct EU legislation
on VAT would no longer have effect in the UK. It would
ensure that EU legislation affecting VAT and the operation
of the common VAT area would continue to have effect
in the UK for the transitional period. The amendment
is important because it would address concerns raised
by the British Retail Consortium about replacing acquisition
VAT with import VAT.

Losing membership of the EU VAT area in just over
a year’s time would cause major problems for businesses,
including with cash flow, because they would end up
having to pay VAT on goods before they were released.
Businesses planning for the future are having to make
projections now without having all the information
about what the VAT position will be. If the Minister
makes it clear that the Government will continue with
their apparent intention to replace acquisition VAT
with import VAT, significant changes will be required,
either in how businesses operate or in how HMRC
ensures businesses pay VAT.

We do not suggest in any way that businesses should
not be liable for VAT. Our concern relates to cash flow.
We suggest that businesses should not have to pay VAT
on goods the second they hit UK shores. Perhaps they
should be able to roll it up and pay it quarterly or in
some other way that makes cash flow easier.

The UK Government have not been as clear as they
could be on this. If the Minister is unequivocal in his
desire for us to move to import VAT, and if he states
unequivocally that there will be no scheme for VAT
deferral, businesses will be incredibly unhappy, but at
least we will have more clarity. It would be pretty
devastating for businesses in a number of ways, but at
least they will able to factor it into their projections. It
would be useful to have more clarity on whether we are
leaving the EU VAT area and whether, if we move from
acquisition VAT to import VAT, there will be more
opportunities for deferral.

It would be better for the Government to keep open
the possibility of remaining in the EU VAT area, which
clause 32 seems to rule out. If we leave the EU VAT area,
we will lose the triangulation simplification exemption—I
am glad to have my teeth in this morning so that I can
say that. The exemption currently provides a simplification
mechanism that means that UK-based businesses do
not have to register for VAT in various EU countries.
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If we leave the EU VAT area, not only will they have to
contend with cash flow issues and moving from acquisition
VAT to import VAT; they will also have to register for
VAT in those other European countries, as well as in the
UK. It seems to me that that issue has not been adequately
discussed.

We do not have enough clarity about the Government’s
intentions. I have made this case before, but it would be
useful to know the Government’s desired direction of
travel, even if the eventual outcome of negotiations is
different. Do the Government intend to leave the EU
VAT area but retain some elements of triangulation
simplification?

Anneliese Dodds: It might be useful to mention the
enormous problems faced by microbusinesses when they
had to comply with the reduction in the threshold for
VAT applied to digital services within the EU. Even
without having to register in those different countries,
but simply paying the VAT, that was a huge adjustment
that many firms had to make. Would it not be much
more of a problem if we had the approach that the hon.
Lady describes?

Kirsty Blackman: Absolutely. For a number of businesses,
particularly those that are quite small and do a lot of
exporting and importing, VAT is a major part of their
costs and they have to deal with that on a regular basis.
There would be a disproportionate impact particularly
on smaller businesses were there to be changes without
sufficient notice.

The effect of amendment 95 would be to ensure that
the UK Government do not exclude aspects of the
UK’s participating in the EU VAT area or in the EU’s
principal VAT directive by delegated legislation. The
amendment would ensure that there is more parliamentary
scrutiny around any changes. We have been clear that
we want more parliamentary scrutiny. The evidence
sessions that we had were useful because we had people
here talking about actual impacts on actual businesses
and not just the impacts that the policy makers might
think will take place. It was useful to learn about some
of the technicalities.

We might have legislation and changes made in future
by delegated legislation with no ability for us to have
written and oral evidence and all of those people coming
together to ensure that those of us in Parliament who
make the laws are as well briefed as possible and able to
make the best possible decisions. That is one of the
most important things specifically in the area of VAT. I
do not think many people in the House of Commons
are expert in VAT. I am sure there are some, but not a
huge number. We would have to be incredibly lucky to
have all of them on a delegated legislation Committee
and to have enough knowledge in the room to make
reasonable decisions.

Nic Dakin (Scunthorpe) (Lab): That sounds like a fun
Committee.

Kirsty Blackman: VAT is incredibly interesting and
such a Committee would be an absolute hoot. The
point is that there are not enough people in the House
with enough knowledge on this subject, and there would
be a massive benefit from not legislating in delegated
legislation but in a situation in which we could properly
take evidence and make the right decisions so that
businesses were not disproportionately affected.

Amendment 96 and new clause 12 would apply a
super-affirmative procedure in relation to the VAT issues
that I have discussed. As I have said, we would benefit
from having more parliamentary scrutiny of these issues.
Any changes of any sort, as mentioned by the hon.
Member for Oxford East, have a significant impact on
businesses. They are a significant proportion of costs
and other matters that businesses have to think about.
A super-affirmative procedure would mean more scrutiny
and that better law is made.

This is not about the Opposition wanting to have a go
at the Government. It is about making sure we have the
most workable possible laws in place and making sure
that with all the stuff that is happening around Brexit,
with the possibilities of leaving the customs union and
the single market, and with all the possible changes that
are coming through, having better scrutiny over what is
happening in relation to VAT would be incredibly helpful.
Businesses would have more comfort that better rules
would be made and that they would not be hit with
massive negative changes in how they have to deal with
VAT, as well as having to contend with leaving the single
market and the customs union and all of the other
things that they currently have to contend with.

The two different areas that I have talked about relate
to the Trade Remedies Authority, subsidies and
countervailing measures, dumping, all the trade remedies
and VAT. I think we should have more parliamentary
scrutiny of those things. The amendments all attempt to
make sure we have better law that means businesses can
cope better with whatever the future throws at them.

12.15 pm

Jonathan Reynolds (Stalybridge and Hyde) (Lab/Co-op):
It is lovely to see you in the chair, Ms Buck. I would like
to say a brief few words in support of amendments 89,
90 to 96 and new clause 12 tabled by colleagues from the
Scottish National party.

There is no doubt that the most consistent area of
discussion in this Committee has been the constitutional
implications of the Bill and the concentration of too
much power in the hands of the Executive as a result.
We have discussed ways to try to make the Trade
Remedies Authority more available to scrutiny, how to
improve the scrutiny of secondary legislation and how
to adjust the public notice procedure—all of which
were intended to provide some basic safeguards against
the abuse of power and, as the hon. Member for Aberdeen
North said, are an attempt to make better laws. We
therefore support this package of amendments, which
seek to achieve the same, and point out to the Government
that it is not only opposition political parties that are
concerned about the precedent being set here.

As the hon. Member for Aberdeen North said, the
amendment would simply add an important layer of
parliamentary scrutiny, by enforcing the super-affirmative
resolution procedure where regulations have been created
with regard to trade remedies. That would help to address
some of the shortfalls of the secondary legislative process.

As the Committee well knows, statutory instruments
when carried out under the negative procedure only permit
Parliament to raise objections. We support the extensive
stipulations in the amendments on presenting draft
regulations to the House, which the Minister would be
mandated to carry out. We believe that will prompt
greater accountability and a better legislative process.
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Mel Stride: New clause 12 and its consequential
amendments propose a process by which Parliament
scrutinises and approves secondary legislation. The hon.
Member for Aberdeen North referred to the process as
the super-affirmative resolution procedure. I commend
her on her creativity, but I must urge the Committee to
reject what has been proposed.

As I understand the super-affirmative resolution
procedure, it would initially require the laying in draft
of any regulations, alongside an explanatory document
and a declaration to which the new procedure would
apply. It would also entail the appointment of a House
of Commons Committee, which would initially have
the power to recommend that more onerous procedures
should apply to the draft regulations than those currently
provided by the Bill. At the same time, those more
onerous procedures would apply automatically to certain
regulations, as set out in the amendments. The Committee
would have the power to recommend that any draft
regulations were rejected before they could be approved
by the Commons under the affirmative procedure.

The powers of that Committee would be fairly wide,
but at the same time, its remit would be relatively
modest, only relating to the trade remedies provisions
and regulations under clause 42 which deals with
amendments regarding how EU law applies to VAT. I
have already explained why it is entirely right that
regulations for the trade remedies framework should be
subject to the negative procedure. Clause 42, along with
other provisions in the Bill, is necessary to ensure that
the UK has a fully functioning VAT system once we
leave the European Union. As there is limited direct EU
legislation relating to VAT, the power in clause 42 is
therefore equally limited. Given that limited scope, it is
only right that its exercise should be subject to the
negative procedure.

No case has been made that the existing and well-
understood parliamentary procedures for making
regulations are inadequate. To establish an entirely new
procedure would mark a major precedent in Parliament
and I cannot see any reason for doing so. That is
particularly true in the case of limited regulation-making
powers, which are the subject of the amendments.

Peter Dowd: Does the Minister not accept that this
might be unprecedented, but so is leaving the European
Union and all the institutions associated with it and all
the mechanisms that go with it? That is unprecedented,
so we need to have unprecedented parliamentary scrutiny
of that unprecedented move.

Mel Stride: The word “unprecedented”could be applied
to almost everything that happens in the future; it is
always different to that which occurred in the past. I
think it might be stretching Parliament’s patience if on
every occasion we came across something unprecedented,
we conjured up some unprecedented way of dealing
with it. I really do not want to re-rehearse all my
arguments on the relative merits, proportionality,
appropriateness and so on of the various approaches
that we take on those matters. To conclude, we believe
that the various new parliamentary processes proposed
would hamper the UK’s ability to respond swiftly to
future developments and to provide an important but
proportionate safety net to UK industry in a timely
fashion.

Amendments 94 and 95 seek to retain the effect of
direct EU legislation. Amendment 94 would do that by
retaining EU regulations on VAT that will be brought
into UK law as a result of the European Union
(Withdrawal) Bill. According to the explanatory statement
accompanying the amendment, that is so the EU legislation
in the area will continue to have effect during the
implementation period. Amendment 95 seeks to limit
the power to exclude certain provisions of the VAT-
implementing regulations.

The Bill enables the Government to respond to a
range of outcomes. By way of background, the Value
Added Tax Act 1994 and subordinate legislation already
implements the majority of EU law on VAT, including
the VAT directive. The 1994 Act as amended by the Bill
will continue to apply post-EU exit. Few EU regulations
apply to VAT and in the main those relate to single
market reciprocal arrangements such as exchange of
information. In the absence of an agreement, those will
simply have no application—we would not want them
to be incorporated into UK law for obvious reasons—which
is why they are disapplied by clause 42(1). Removal of
EU legislation that is no longer required or otherwise
deficient is anticipated in the withdrawal Bill.

At this stage I will deal with the specific point made
by the hon. Member for Aberdeen North about VAT,
and how it operates now and might operate once we
have left the European Union. She has raised issues that
will certainly be very important—it is not the first time
that she has raised such issues—to how businesses
interact with what will then be the remaining EU27. I
made it clear on Second Reading that we will look
sympathetically and appropriately at the particular issue
of the change from acquisition VAT to import VAT,
including the change in timing of VAT payments with
its effect on a large number of businesses as they trade
with the European Union in future.

The note to amendment 94 refers to ensuring that EU
legislation continues to have effect during an implementation
period, but it may not be necessary to switch our
provision on until after a transitional period or at all.
Alternatively, EU regulations disapplied under clause 42(1)
could be reinstated by the power in clause 51, which we
will come to. What is ultimately required will depend on
the outcome of the negotiations. However, we anticipate
that the rules in an implementation period will be
broadly reflective of the existing ones.

Amendments 89 and 90 seek to change the parliamentary
process for some of the regulation-making powers provided
in parts 1 and 3 of the Bill and their related schedules.
For indirect taxation measures, it is common to have a
framework in primary legislation supplemented by
secondary legislation. The Bill establishes a comprehensive
framework for a new standalone customs regime that
will be underpinned by detailed and technical secondary
legislation.

The trade remedies framework contains a great deal
of such technical detail and the secondary legislation
made under the Bill will comply with WTO rules, which
is why we propose that the regulations are subject to the
negative procedure. With that I ask Opposition Members
to consider withdrawing their amendment, or at least
the Committee to resist them.

Kirsty Blackman: I will begin by arguing slightly with
the Minister and then I will go on to be a bit nicer to
him—so it may start off badly, but it will get better.
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The Minister said that the case had not been made
for the operation of delegated legislation being inadequate.
I believe that the case has been made that how delegated
legislation in this House operates is inadequate, in particular
by the gentleman from the Hansard Society who gave
evidence in Committee. He was pretty scathing about the
negative procedure in particular, but also about the
other delegated legislation methods. Most of us around
the House see the shortcomings in how delegated legislation
operates, especially given the lack of scrutiny and
amendability, whether by the Opposition or Back-Bench
Government Members. There are major shortcomings
in how delegated legislation works. I think that few
people outwith Government would say that it is all
working fine, because the Government have an interest
in ensuring that measures have little scrutiny.

On the movement from acquisition VAT to import
VAT, I appreciate that the Minister will consider it
sympathetically. I am not sure whether HMRC would
make any sympathetic changes as part of a public notice
process or in some other way, or whether legislation
would be needed to include VAT deferral methods or
something similar. Whatever it is, it would be useful for
it to happen sooner rather than later, and for the
Government also to set out their intentions for how any
scheme would work sooner rather than later, so business
can have a level of certainty.

I was pleased by what the Minister said about increasing
head count in HMRC to ensure that customs will work
more smoothly. That is welcome, but the information
that we have had thus far about the resourcing of
HMRC has not been particularly in-depth; it has just
been that head count will increase. There is no clarity
about how those people will be deployed or what level
of support businesses will receive from HMRC, for
example, when they make both the change in relation to
VAT and any customs changes that they need to make.

We expect that 132,000 firms will be caught by VAT
on imports for the first time. That is a significant
number of firms currently wondering how it is going to
work. The sooner they can have that information, the better.
We do not want negative impacts on our economy,
although it is just the case that Brexit will have negative
impacts on our economy, because the single market is better
for our economy than any possible trade deal, even if it
includes services. Although our preferred position is to
remain in the EU and second best would be remaining
in the single market and the customs union, whatever
we can do to mitigate the impacts on businesses and on
people who live in our constituencies—in towns, cities
and rural areas—we will push the Government to do.
We are trying to mitigate the worst possible excesses of
the most extreme Brexit. We are driving off a cliff with
a huge amount of spikes at the bottom. We are just trying
to have fewer spikes at the bottom of the cliff. That is
what we are asking for, particularly in relation to VAT.

I would like to return to these amendments and to new
clause 12 on Report, so I do not intend to press them to
a vote at this point, but I appreciate the Minister’s time
and attention, as well as his comments.

Mel Stride: That was a thoughtful contribution, and
I would like to respond to one or two of the points
raised by the hon. Lady.

First, on delegated legislation, I am aware that there
is a difference of opinion between the sides of this
Committee generally about how rigorous oversight is

relative to the measures to which the powers relate. The
hon. Lady prayed in aid the Hansard Society’s evidence
during the witness session, and I think that I am right in
saying that the Hansard Society representatives stated
that there was no circumstance in which the enhanced
level of scrutiny proposed by Her Majesty’s Opposition
throughout the various debates that we have had—that
is not quite what the hon. Lady is putting forward—would
appropriately apply to measures in the Bill, so I am not
sure that this heavy version of scrutiny would necessarily
be supported by the Hansard Society, although it would
be interesting to know.

Secondly, I would like to address the point about
Government not having an interest in scrutiny. We most
certainly do, because it makes for better law. Even from
a narrow perspective, there is always a Government
interest in ensuring that there are no problems further
down the line and that we do not need to revisit legislation
to deal with the dissatisfaction of Parliament or, indeed,
of Members of Parliament from our own party.

12.30 pm

The hon. Lady also raised, quite rightly, the move
from acquisition VAT to import VAT and the repercussions
of that. She that in the context of the 122,000—or
thereabouts—companies that trade only intra-European
Union. I can reassure her that in the Value Added Tax
Act 1994 powers are already available that will allow us
to make the kind of changes we are likely to be considering
as we make sure we move forward in a positive way and
do not penalise the businesses she rightly mentions.

Anneliese Dodds: I will respond briefly, if I may, to
the Minister’s comments. I do not want to get into a
semantic discussion about precisely what the speaker
from the Hansard Society did or did not say. Ultimately,
he was trying to preserve the independence of the
Hansard Society. Therefore, when he was being pushed
about the Bill more globally, he resisted. I can understand
that, because he wished to protect the independence of
the Hansard Society, but to my memory, he did not
comment directly on the proposals that have been put
forward by the Opposition. I do remember him commenting
directly, for example, on the cumbersome and difficult
nature of the negative procedure and the fact that it
operates through early-day motions and all those kinds
of things. I cannot remember him specifically saying
that he felt that the suggestions being put forward by
the Opposition were incorrect. He resisted being pulled
towards a global assessment of the Bill, but I can
understand why he did that, given his need to retain
independence.

Peter Dowd: I can remind my hon. Friend of what
Mr Blackwell said. In relation to the 150 delegated
powers, he said:

“Some of the justifications I am struggling with, particularly
as regards the use of urgency and non-urgency. I think time is an
issue here, particularly if you do not have the backstop of further
scrutiny by a Chamber—the second House—that is usually very
good at looking at delegated legislation”.—[Official Report, Taxation
(Cross-border Trade) Public Bill Committee, 23 January 2018;
c. 53, Q77.]

He was absolutely clear and unambiguous that this
really was not a way to do matters of this nature.

Kirsty Blackman: It has been an interesting debate,
and I am glad to have had the opportunity to start it. I
really do appreciate some of the clarification that has
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[Kirsty Blackman]

been given by the Minister, particularly around moving
from acquisition to import VAT. As I said earlier, I do
not want to press any of these amendments, because I
would like to return to them at Report stage. I beg to
ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Anneliese Dodds: I beg to move amendment 121, in
clause 32, page 19, line 33, at end insert—

‘(5A) Subsections (2) and (5) are subject to section
(Affirmative procedure: further provisions).’

This amendment, together with New Clause 14, provides that the made
affirmative procedure under Clause 32 is only used in specified
circumstances and that, in other circumstances, the draft affirmative
procedure is used.

The Chair: With this it will be convenient to discuss
the following:

Amendment 122, in clause 40, page 28, line 8, at end
insert—

“(5A) Subsections (2) and (5) are subject to section
(Affirmative procedure: further provisions).”

This amendment, together with New Clause 14, provides that the made
affirmative procedure under Clause 40 is only used in specified
circumstances and that, in other circumstances, the draft affirmative
procedure is used.

Amendment 123, in clause 48, page 33, line 32, at end
insert—

“(6A) Subsections (2) and (6) are subject to section
(Affirmative procedure: further provisions).”

This amendment, together with New Clause 14, provides that the made
affirmative procedure under Clause 48 is only used in specified
circumstances and that, in other circumstances, the draft affirmative
procedure is used.

Amendment 124, in clause 51, page 35, line 26, at end
insert—

“(7A) Subsections (4) and (7) are subject to section
(Affirmative procedure: further provisions).”

This amendment, together with New Clause 14, provides that the made
affirmative procedure under Clause 51 is only used in specified
circumstances and that, in other circumstances, the draft affirmative
procedure is used.

Amendment 125, in clause 54, page 37, line 44, at end
insert—

“(11A) Subsections (8) and (11) are subject to section
(Affirmative procedure: further provisions).”

This amendment, together with NC14 , provides that the made
affirmative procedure under Clause 54 is only used in specified
circumstances and that, in other circumstances, the draft affirmative
procedure is used.

New clause 14—Affirmative procedure: further
provisions—

“(1) The appropriate Minister may only make regulations
under the powers specified in subsection (2) if the condition in
subsection (3) or the condition in subsection (4) is met.

(2) The powers specified in this subsection are those under—

(a) section 32(2),

(b) section 40(2),

(c) section 48(2),

(d) section 51(4), and

(e) section 54(8).

(3) The condition in this subsection is that the instrument
contains a declaration that the appropriate Minister concerned is
of the opinion that, by reason of urgency, it is necessary to make
the regulations without a draft of the instrument being laid
before, and approved by a resolution of, the House of Commons.

(4) The condition in this subsection is that the instrument
contains a declaration that the appropriate Minister concerned is
of the opinion that it is necessary to make the regulations
without a draft of the instrument being laid before, and approved
by a resolution of, the House of Commons in order to secure—

(a) the protection of the public revenue, or

(b) continuity in the administration of the tax system.

(5) In any case where neither the condition in subsection (3)
nor the condition in subsection (4) is satisfied, no regulations
may be made in exercise of the powers specified in subsection (2)
unless a draft has been laid before, and approved by a resolution
of, the House of Commons.”

This new clause provides that the made affirmative procedure is only
used in specified circumstances and that, in other circumstances, the
draft affirmative procedure is used.

Anneliese Dodds: These amendments and the new
clause focus specifically on the made affirmative procedure.
We have tabled them because we want to ensure that the
made affirmative procedure provided under clause 32
is used only in specified circumstances and that, in
other circumstances, the draft affirmative procedure is
used.

There have been consistent calls, even before the
Government’s current enthusiasm for the made affirmative
procedure, for it to be used judiciously. This is not a
partisan point. In 2009 the Lords Constitution Committee
maintained:

“Whilst accepting that in a very limited number of circumstances
there may be grounds for seeking to fast-track parliamentary
procedure of draft affirmative instruments, we take this opportunity
to remind the Government of the importance of executive self-
restraint.”

When made affirmative procedures have been used in
the past, there appears to have been a strong commitment
by the Government of the day to restrict their use as
much as possible. That is certainly my impression having
looked at some of the commitments made by the then
Government in relation to the Banking Act 2009. Similarly,
with the new approach to financial regulation that came
in in 2011, the then Government stated that the made
affirmative procedure would be used as a last resort.
They said it would

“rarely—if ever—need to be used”.

Hon. Members will surely agree that the financial
crisis required action just as rapid as is currently necessitated
by the Government’s approach to leaving the EU. However,
in the former case, there seems to have been a commitment
to be sparing in the use of the made affirmative procedure
that we do not have in this case. Because of that, this
approach has received significant criticism in the House
of Lords. We have already referred to the Lords’ general
criticisms, and I hope that the Government will heed
our concerns.

I do not want to repeat the debate that we had
previously on whether we are in an unprecedented
period, but there have been situations in the past when
Government have had to speedily enact different types
of policy making. However, as I said, in those situations,
Government appear to have been more restrained in
their use of these kinds of procedure, particularly in
their use of the made affirmative procedure. We cannot
understand why the Government are so wedded to this
procedure, without further qualifications, that enables
the Executive to make law that is binding from the
moment it is laid down, without any parliamentary
engagement whatever.
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Mel Stride: New clause 14 and amendments 121 to
125 seek to add further parliamentary scrutiny of the
way that certain powers in the Bill to make secondary
legislation can be exercised. The Bill allows the powers
in question to be exercised under the made affirmative
procedure; the amendments would change that in certain
circumstances to the draft affirmative procedure.

The Committee is aware that the Bill contains a range
of powers to make regulations on a number of different
aspects of VAT, customs and the excise regime, which
will come into effect after the UK leaves the EU. New
clause 14 is concentrated on a small subset of these
powers, namely those that apply with respect to setting
or increasing tariff rates, charging export and excise
duty, some of the general rules for excise duty, and
provisions under clauses 51 and 54, to the extent that
they amend or repeal primary legislation. All those
powers are subject to the made affirmative procedure.

In each case, the amendment would require a Minister
who wished to exercise a power using the made affirmative
procedure to make, on each occasion, a declaration that
such a procedure is warranted, either for reasons of
urgency, revenue protection or security continuity in the
administration of the tax system. When a Minister does
not make such a declaration, the regulation in question
would default to the draft affirmative procedure.

I fully understand concerns about the inappropriate
use of parliamentary procedures, but there is a compelling
case for using the made affirmative procedure for the
powers referred to in the amendments. We must not lose
sight of the fact that the Bill is primarily concerned with
the charging of tax and duty. Usual procedure when
giving effect to changes in tax policy is the made affirmative
procedure—that is a very important point in the context
of the other examples I appreciate the hon. Lady making
in this regard. The reasons for that are that any changes
need to come into effect quickly—in some cases immediately.
The made affirmative procedure is the standard mechanism
for achieving that aim.

It is generally accepted that change in tax policy—such
as when the Government change a rate of tax—should come
into effect immediately. The use of the made affirmative
procedure allows the Government to give effect to such
changes immediately, in order to avoid a gap in UK
legislation. The same principle will apply for matters
covered by the Bill. At some point in the future, the
Government might wish to amend the customs tariff
quickly to reflect a change in international trade. That is vital
for tax matters, and the reason why the made affirmative
procedure is the norm for tax legislation. Because tax
entails financial consequences for both taxpayers and
the Exchequer, clarity and certainty are essential.

Although the intention of the amendments may be to
improve parliamentary scrutiny, if they were adopted,
they would create uncertainty for businesses, and that
uncertainty would be in nobody’s interest. On that
basis, I hope that the hon. Lady will not press new
clause 14 and amendments 121 to 125. If not, I urge the
Committee to resist them.

Anneliese Dodds: I am grateful to the Minister for his
explanation. I question, however, whether the circumstances
he just described as appropriate for the use of the made
affirmative procedure do not fall precisely within the
circumstances we ask the Government to demonstrate
are in place within the declaration we are asking for. We
say that it is possible for the made affirmative procedure

to be used, provided the Government make clear that
these measures are necessary for the protection of the
public revenue or continuity in the administration of
the tax system. Those are exactly the kinds of circumstances
that the Minister has referred to, so it is not clear to us
why he would not accept our amendment. We are
saying that we do accept the use of the procedure in
such circumstances as he just described: it is when
things go beyond them into other areas that we are not
satisfied with the use of the procedure.

Mel Stride: I understand the hon. Lady’s argument,
but the matter comes down ultimately to the relevant
level of scrutiny. The argument is strong that the
circumstances that we are discussing, of a quick response
and the ability immediately to set the tariff or change
duties—things of that kind—lend themselves to the
approach in question. If the central argument is about
scrutiny, the question is whether the made affirmative
procedure provides sufficient scrutiny. I maintain that it
does. It requires in-depth scrutiny by the House, which
would be subject to a Division if there were differences
of opinion on the matter in hand.

Perhaps I may briefly pray in aid Joel Blackwell, the
witness from the Hansard Society, who is getting a
lengthy outing in our discussions today. I take on board
the Opposition points about its being important, from
his perspective, to maintain impartiality in the deliberations
of the Hansard Society; we all respect it, which is why
we were pleased to have him in particular as a witness.
However, he did state that
“the Brexit Bills are going to have to be framework Bills—based
on the fact that the legislation for Brexit is going to need some
speed and flexibility”—[Official Report, Taxation (Cross-Border
Trade) Public Bill Committee, 23 January 2018; c. 47, Q63.]

That is at the heart of our arguments that we are
putting on these matters in general.

Anneliese Dodds: I shall not return to what the witness
didordidnotsay.I thinktheremaybeadifferenceof opinion
there. I am afraid I do not agree with the Minister’s
description of the made affirmative procedure. In practice,
of course, that procedure means that measures are in
place fromthemoment theyare laid, sotheyare immediately
enacted. There need be no effective scrutiny by way of
discussion by the House or other bodies, to allow them to
stay in place over time. We are talking about a mechanism
very different from what would usually be applied.

I shall not push the point. I appreciate the Minister’s
comments. I just hope that the Government will heed
our call for them to restrict the use of the measure to
exactly the kinds of areas that the Minister just described—
only those where the procedure is necessary to protect public
revenue, or for continuity in the administration of the tax
system. If its use goes beyond that, we fear we shall
be in tricky waters. I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Jonathan Reynolds: I beg to move amendment 140, in
clause 32, page 20, line 8, leave out subsection (9).
This amendment limits the powers with respect to public notices.

The Chair: With this it will be convenient to discuss
amendment 141, in clause 37, page 24, line 36, leave out
“that provision” and insert
“ensuring that public notice is available in an accessible form to all
people who are likely to be affected by or interested in the notice”.

This amendment makes specific provision about the accessibility of
public notices.
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Jonathan Reynolds: The amendments deal with public
notices—one relates to powers and the other to accessibility.
The Opposition have already raised concerns, by way of
amendment 139, about the alarming concentration of
power in the hands of the Executive that would come
about if the conversion of public notices into regulations
were to be allowed. It is a deeply troubling constitutional
overstep, which must be challenged at every stage.

The amendments focus on limiting the powers of the
Executive with regard to public notices, which the
Opposition believe would be a fundamental over-reach
of the Executive’s powers. We are not the only ones to
argue that case. The House of Lords Delegated Powers
and Regulatory Reform Committee published its report
after Second Reading in the Commons. That flagged up
the constitutional difficulties that would arise from
making law by public notice. It was scathing in its
assessment of the provision.

Amendment 141 also addresses a pressing issue that
arises from using the method in question as a tool for
creating regulations. At no point does the Bill indicate
what constitutes a public notice. As the House of Lords
Committee highlighted, under clause 37(5), the only
qualification at present is purely that the person issuing
it has selected a channel that they consider appropriate.
A definition of “appropriate” is absent from the Bill.
We are told that that could even include a tweet or a
message on Facebook. We can all agree that policy
made by Twitter is not a good idea.

12.45 pm

Amendment 141 therefore proposes adding to the
Bill a provision to ensure that a public notice is made

“available in an accessible form to all people who are likely to be
affected by or interested in the notice”.

That would mandate the Government to ensure that
notices are properly communicated, rather than running
the risk of them being snuck out through obscure
channels such as the Prime Minister’s personal Twitter
account. The public notice provisions are fraught with
concerns, and these amendments seek to build in basic
safeguards to prevent the worst abuses that may be
made possible by the Bill.

Kirsty Blackman: I rise to support the amendments. I
said in a previous sitting—one is encouraged to repeat
oneself here—that one of the first things I said when I
saw the clause was, “What constitutes a public notice?
What does that even mean?” I am no more happy about
it now that I have found out what the definition is. I am
concerned that there are no rules about how such
notices need to be shared. The Government probably
need to look at putting into all laws that come forward
what constitutes a public notice and what constitutes
the public having enough notice of something.

With regard to this clause, it would be sensible for
HMRC, whatever changes it makes, to ensure that
everyone knows what those changes are and that all
affected people are aware of them. Otherwise, we will
have a situation where HMRC chases people for doing
the wrong thing when they did not know they were
doing the wrong thing, because the change was tweeted
on the Prime Minister’s Twitter feed rather than put out
in an accessible format. I do not imagine that the
Government would be daft enough to put a public
notice in a place where no one would see it, but it would

be useful to have clearer rules about public notices. I
therefore support what my honourable colleagues on
the Labour Front Bench seek to do with the amendments.

Mel Stride: Amendment 140 seeks to limit the powers
in the Bill to use public notices. However, a notable
effect of the amendment would be to remove the ability
to use regulations to cover matters that are dealt with in
a public notice, which may limit the Government’s
ability to package delegated legislation in the most
effective way.

The circumstances in which provision can be made by
public notice are well defined in the Bill. There is no
power in the Bill to allow for provision that may be
made by regulations to be made alternatively by public
notice. I reassure the Committee that it is not unusual
for public notices to be used to make provision in
relation to the administration of tax regimes. They are
typically used, for example, to make provision that is
purely technical or administrative in nature; that may
be subject to regular updating, including to take account
of external factors; that may need to be changed swiftly;
that is based on external sources; or that is not otherwise
required to be set out in secondary legislation, but is
included to improve transparency. An example in the
Bill is the provision enabling the form and content of a
customs declaration to be set out in a public notice.

Another effect of the amendment would be to disapply
subsections (6) to (8) of clause 32 in respect of public
notices, although they would continue to apply in respect
of regulations. Let me reassure the Committee that
those subsections do not widen the subject matter that
public notices can be used to address. As I have stated,
that subject matter is set out clearly by the relevant
clauses and schedules. On that basis, I urge the Opposition
to withdraw amendment 140.

Amendment 141 aims to require public notices published
under the Bill to be made in a form that is accessible to

“all people who are likely to be affected by or interested in”

them. I sympathise with the amendment’s general thrust.
It is, of course, vital that any public notice published by
HMRC is made available in an accessible format to
everyone affected. However, I assure the Committee
that including such an obligation in the Bill is unnecessary.
HMRC has extensive experience of producing public
notices to communicate changes in tax policy to affected
parties, whether individuals or businesses, as part of its
wider engagement with bodies that represent customers.
That includes ensuring that any information set out in a
public notice is clear and accessible. Indeed, the Government
already make everything we publish on gov.uk accessible
and available in a variety of formats. The public notices
published under the Bill will be no different.

HMRC also has good working relationships with a
range of business representative groups and uses those
channels to reach the wider business community. For
example, it is normal practice to share advance drafts
with business groups to seek their views. HMRC will
continue to follow the same approach with its public
notices on the changes introduced by the Bill. I therefore
ask the hon. Gentleman to withdraw his amendments.

Jonathan Reynolds: I have listened intently to the
Minister’s reassurance, particularly about the modesty
of public notices and the undesirability of making more
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specific recommendations about their accessibility. I
also listened to his point that public notices cannot
replace regulation. However, the Bill states that regulations
can replace public notices, which suggests that the burden
of what is being considered is wider than the Government
have declared.

Even in my relatively short time as a shadow Treasury
Minister, I have seen relatively arcane bits of our regulatory
constitutional apparatus used on several occasions, for
instance to limit the scope of debate on amendments to
a Finance Bill. Once powers are in place, they can be
used for ends for which they were not intended when
they were put on the statute book.

I do not intend to press the amendment to a vote, but
I think that we may have to return to the issue on
Report. I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 32 ordered to stand part of the Bill.

Clauses 33 to 38 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(David Rutley.)

12.53 pm

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 1 February 2018

(Afternoon)

[MRS ANNE MAIN in the Chair]

Taxation (Cross-border Trade) Bill

Clause 39

CHARGE TO EXPORT DUTY

2 pm

Jonathan Reynolds (Stalybridge and Hyde) (Lab/Co-op):
I beg to move amendment 13, in clause 39, page 27,
line 12, at end insert—

“(aa) the interests of manufacturers in the United
Kingdom,”.

This amendment requires the Treasury to have regard to the interests of
manufacturers in considering the rate of export duty.

The Chair: With this it will be convenient to discuss
the following:

Amendment 79, in clause 39, page 27, line 17, at end
insert

“and

(e) the impacts on sustainable development.”

This amendment requires the Treasury to have regard to the impacts on
sustainable development in considering the rate of export duty.

Amendment 119, in clause 39, page 27, line 17, at end
insert

“and

(e) the public interest.”

This amendment requires the Treasury to have regard to the public
interest in considering the rate of the export tariff.

Amendment 142, in clause 39, page 27, line 17, at end
insert—

“(e) the interests of producers in the United Kingdom.”

This amendment requires the Treasury to have regard to the interests of
producers in the United Kingdom in considering the rate of export duty.

Amendment 143, in clause 39, page 27, line 17, at end
insert—

“(e) the desirability of maintaining United Kingdom
standards of food safety.”

This amendment requires the Treasury to have regard to the desirability
of maintaining United Kingdom standards of food safety in considering
the rate of export duty.

Amendment 144, in clause 39, page 27, line 17, at end
insert—

“(e) environmental protection.”

This amendment requires the Treasury to have regard to environmental
protection in considering the rate of export duty.

Amendment 145, in clause 39, page 27, line 17, at end
insert—

“(e) the welfare requirements of animals as sentient beings.”

This amendment requires the Treasury to have regard to the welfare
requirements of animals as sentient beings in considering the rate of
export duty.

Jonathan Reynolds: Welcome to the Chair for the
final sitting of the Committee, Mrs Main.

As is explained in the explanatory notes, the Bill does
not establish the rate of export duty, but the power to
do so is contained in it so that it can be introduced
subsequently through regulations made by the Treasury.
As we discussed when considering amendment 1 to
clause 8 during my first speech in Committee, it is vital
to pay careful attention to the needs of manufacturers
for the future of our economy. The Committee will be
pleased to hear that I will not repeat that speech in its
entirety, although I am sure colleagues would like to
hear parts of it.

The representatives of the manufacturing industry to
whom we spoke in our helpful evidence sessions on
Tuesday 23 January amply illustrated why such a
consultative approach is important, by raising many
legitimate considerations to which answers are required.
Given the amount of detail in the Bill that is left to
secondary legislation, all manufacturers seek is minimal
reassurance that their interests will be taken into account.
They are not asking for special measures, but pointing
out that we are on the cusp of a complex post-Brexit
world and that clarity is needed as soon as possible. It
has been the Government’s choice not to include that in
the Bill, as we have discussed, but we need some middle
ground to address the resulting lack of certainty, given
how it has inhibited the ability of UK industry to
prepare for that future landscape.

As we draw towards the end of the Committee, I am
only too aware that we are becoming increasingly committed
to the process of adding detail by secondary legislation.
That makes it even more important for the vital consultation
with manufacturers to be enshrined in the Bill. We will
not necessarily seek to press the amendment, but I hope
that the Minister, through his comments, can provide
reassurance for manufacturers at this stage.

The Financial Secretary to the Treasury (Mel Stride):
It is a pleasure to serve under your chairmanship again,
Mrs Main.

The amendment would add the interests of
manufacturers to the list of factors the Secretary of
State and the Treasury respectively must have regard to
when recommending or imposing a rate of export duty.
The Government acknowledge the wide-ranging impact
that any future imposition of export duty could have on
the UK economy and that of our trading partners. We
would consider imposing an export duty only in wholly
exceptional circumstances. Of course, in practice the
Secretary of State and the Treasury would have regard
to many factors. The provision requiring the Secretary
of State and the Treasury to have regard to productivity,
trade, consumer interests and competition is sufficient
and broad enough to encapsulate the economic and
strategic interests of the whole of the United Kingdom.

Taking into account the interests of manufacturers
will often form part of the Secretary of State and
Treasury’s duty to consider how export duty will maintain
and promote productivity in the UK, but it would be
inappropriate to specify an exhaustive list of factors in
the Bill. The Government believe that the scrutiny and
procedure set out in the Bill are proportionate and
enable us to respond quickly to exceptional circumstances
to implement an export duty.
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Amendment 79 would add the impacts on sustainable
development to the list of factors the Secretary of State
and Treasury must have regard to when respectively
recommending a rate of export duty or considering
whether to impose export duty, and the rate of duty
applicable. Where relevant and possible, the Government
will take into account the impact of export duty on
sustainable development. However, it would be
inappropriate to specify an exhaustive list in the Bill.
Certain factors will be relevant in certain cases, and
their importance may change over time.

Amendment 119 would add the public interest to the
list of factors the Secretary of State and the Treasury
must have regard to when respectively recommending a
rate of export duty or considering whether to impose
export duty, and the rate that should apply. The provision
requiring the Treasury and the Secretary of State to
have regard to productivity, trade, consumer interests
and competition is sufficient to encapsulate the public
interest by considering the economic and strategic interests
of the whole of the UK.

Amendments 142 to 145 provide additional factors
that the Treasury and Secretary of State must have
regard to respectively when considering whether to
impose export duty and the rate that should be applied.
Clause 39(4) is broad enough to cover the economic and
strategic interests of the UK. In particular, I question
the necessity of considering food standards, environmental
protection and the welfare of animals when setting a
tax on goods leaving the United Kingdom. The
amendments would not achieve the presumed aim of
preserving standards in the UK. Lastly, the interests of
producers are intrinsically linked with competition,
productivity and the promotion of trade, which are
already included in the Bill. I therefore urge hon. Members
not to press the amendments.

Kirsty Blackman (Aberdeen North) (SNP): Thank you
for chairing the Committee this afternoon, Mrs Main. I
appreciate having the opportunity to speak, and want
to speak in favour of all seven amendments in this
group.

Amendment 13 is about the Government giving
consideration to the interests of manufacturers, which
we spoke about at length in relation to import duty. I
have previously made the case about the disproportionate
or differentiated geographical implications of some of
the changes the Government are making and some of
the rules that they will have. That is particularly important
in relation to manufacturing interests, given that those
are mainly in the north of England and in Scotland,
rather than further south. I therefore feel that it is
relevant to take this consideration into account.

We have received written evidence from organisations
about sustainable development. They say that it is important
for the Government to consider sustainable development
when making decisions about import or export duty—we
are obviously talking about export duty in this case—and
the Government should do that.

Amendment 119, which appears in my name and that
of my hon. Friend the Member for Dunfermline and
West Fife, relates to the public interest. I am not sure
that I agree with the Minister when he says that consumer
interest and the interests of promoting external trade,
productivity and competition adequately cover the entirety
of public interest. I think that consumer interest is

different from public interest in this regard, and a number
of our constituents would agree if they came to discuss
this issue with us.

Amendment 142 relates to producers. Again, there is
a geographical bias towards the north and the more
rural parts of the four nations of the United Kingdom.
Producers are generally in places that are a bit further
away from London, and they have a significant positive
benefit on the areas that they are in. People tend to be
employed in agricultural produce, for example, in areas
where there are few other types of employment, so
having regard to the interests of producers is important.

I take the Minister’s point that the clause is about
export duty rather than import duty, where food safety
regulation may be more relevant. However, it is still
relevant that the Government ensure that food safety is
high up the agenda, given our conversations about
trade deals, chlorinated chicken and the possible erosion
of food safety now that the United Kingdom is planning
to leave the EU and the food standards that come
with it.

Amendment 144 is about environmental protection.
Again, it would be a good statement of direction if the
Government explicitly included environmental protection
in anything that they do, given that America is not
looking at implementing the Paris agreement. It is
making negative changes that will impact on the future
of the world for us, our children and our children’s
children. I would not want to see the United Kingdom
go down a similar route in the erosion of environmental
protection standards, so it is really important that this
proposal is included.

Amendment 145 relates to the welfare of animals as
sentient beings. Given that we have had discussions in
the House about the sentience or otherwise of animals,
and it seems that a number of Members across the
House are less keen to stress that animals are sentient
beings, it is important that we have this written into
the Bill.

Although the Minister’s comments were a bit helpful,
they could have been more so. It would have been more
helpful for the Minister to say, if he were so minded,
that those factors will be considered when making the
decision. In fact, we have a list of four factors that will
be considered, and there is no opportunity for that to be
wider. If the Bill said “any other relevant factor”, for
example, that would encapsulate them all and the Minister
could stand up and say, “We will of course consider the
public interest and the interests of food safety and of
environmental protections when we are making these
decisions.” We would have a level of reassurance that
those things will be taken into account.

All the amendments are important. I accept that they
are specific to export duty, which is relatively unusual
and pretty niche, but to have those things explicitly
stated by the Minister in Committee or in the Bill would
be incredibly useful, rather than the short list of four
factors that does not allow for a wider consideration of
the issues.

Mel Stride: I will respond because, as ever, the hon.
Lady made some helpful comments.

On taking into account sustainable development and
the interests of producers, I refer the hon. Lady to the
point that she made herself, which is that the clause does
not prohibit any of those matters being taken into account.
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The point I made earlier was that the Government
certainly do not see the need to specifically reference
those matters—or, indeed, the many other matters that
the Committee and individual parliamentarians may
feel are important in this context—in order that we do
not have an exhaustive list, but rely on the common
sense and good public policy making of the people who
make such decisions.

Duties, whether they are import duties or export
duties, which are potential though unlikely, are a slightly
strange instrument to use in the food safety context. It
would be much more appropriate for the Department
for Environment, Food and Rural Affairs to look at
those issues and use its powers to take action where
clear breaches of food safety have occurred or are likely
to occur.

Anneliese Dodds (Oxford East) (Lab/Co-op): It is a
pleasure to see you in the chair, Mrs Main. I am grateful
to the Minister for those remarks. I want to focus on
amendment 79 and press him a bit on sustainable
development.

There is an important consideration here, which relates
to our discussion earlier about what will happen if the
UK leaves the EU without a deal and falls back on
World Trade Organisation provisions—something I hope
will not happen, but that the Government have not
ruled out. The hon. Member for Aberdeen North asked
the Under-Secretary of State for International Trade
exactly where the powers are to create WTO schedules. I
do not know if the Minister has the answer yet—perhaps
we will find out later. There is a pertinent issue when it
comes to laying those schedules if we have to accede
to the WTO as a new member—that is, if we do not
conclude a customs and trade arrangement that means
we do not need to join separately. A number of the
countries that have joined the WTO recently have found
it difficult to apply the provisions of the general agreement
on tariffs and trade that enable sustainable development,
environmental considerations, human health and so on
to outweigh having low or non-existent tariffs. When
that has been offered to one country, it should therefore
be offered to all.

China’s recent dispute about raw materials is a pertinent
example. As with all the most recent accessions to the
WTO, when China acceded, it was required to submit
commitments on export duty that bound it to keep
export duty at its current rate or to reduce it in relation
to different product lines. If that had been part of the
general agreement on tariffs and trade, China would
have been able to invoke the WTO’s GATT provisions
that say that human health can trump those other
considerations, but because there were separate agreements,
it was not allowed to invoke environmental considerations.

2.15 pm

That is relevant to this debate because if our Government
ended up having to do the same kind of thing that
China has had to do—to enter separately and to offer
separate commitments around export duty—it is very
important that they are able, within that, to adduce
environmental considerations. Obviously, we are in a
very different position to China, so we are not going to
export raw materials to the same extent. I would also
hope that our environmental protections would operate

so that we would not have to rely on export duties to try
to constrain the amount of raw materials that we export,
which is effectively what China has been doing. It has
been using export duties to try to bump up the costs of
its exports, so that rare earths, for example, are not
exported to the same extent.

Hopefully, we would have environmental rules that
would stop us having to use the export duties system in
that way, but I again recall—I am sorry to bore colleagues
—that the tax system was used recently to compensate
for the deficiencies of some of our environmental legislation.
Presumably, it was not possible for the Environment
Agency to apply a stiff enough penalty to stop people
dumping waste illegally, so tax measures were used.

It could well be that at some point, we will want to
use export duty to accomplish environmental goals. It is
therefore important that the Government are aware of
the significance of this issue. They might need to include
a commitment to sustainable development as an explicit
consideration in future trade policy, particularly if they
have to make separate agreements with the WTO.

Kirsty Blackman: I want to follow up on the point
about the WTO schedule. I appreciate that the Minister
wrote to the Committee about it, but he did not answer
the question that was asked, which was: where do the
Government have the power to lodge schedules with the
WTO? The question was not: where do the Government
have the power to implement such schedules? That is
the question that he answered; I appreciate that he
answered it fully, but it was the wrong question.

As far as I am aware, the UK Government have not
legislated to give themselves the power to lodge schedules
with the WTO in this Bill, the Trade Bill or the European
Union (Withdrawal) Bill. It is not about the implementation
of them; it is about the lodging of them. As my colleague
on the Labour Front Bench, the hon. Member for
Oxford East, mentioned, there are concerns about the
impact on sustainable development and such matters. It
would be useful if the Minister were to follow up his
letter with a further one that answers that question.

Mel Stride: I thank the hon. Members for Aberdeen
North and for Oxford East for their contributions. On
the issue of sustainable development, I can provide the
Committee with reassurance that the Government take
that area of policy extremely seriously. As the Committee
will know, the UK Government have stated their
commitments to the UN sustainable development goals
that were agreed in September 2015. A publication
released on 14 December 2017 outlined the Government’s
response to the UN SDGs and their relevance to individual
departmental plans. Trade policy is explicitly referenced
in five of those 17 goals.

The hon. Member for Oxford East asked me about
the letter regarding WTO scheduling, upon which I believe
she may still be waiting.

Anneliese Dodds: I am so sorry—I think it has been
received.

Mel Stride: Oh, it has been received. I was going to
say that if it had not been, she would receive it imminently.
I am pleased that my desire has already been put into
effect. I would also be very happy to write to the hon.
Member for Aberdeen North about the various issues
she raised regarding WTO accession.
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Jonathan Reynolds: All the amendments relate, as
ever, to the lack of detail in the Bill. The Minister has
provided some words of reassurance, which are appreciated,
but in the end it comes back to the point that very
important details, which industry needs to plan, are
missing from the Bill. However, I think that that point
has been made, and for that reason I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Anneliese Dodds: I beg to move amendment 14, in
clause 39, page 27, line 20, at end insert—

“() by a relevant select committee of the House of
Commons, or

() contained in a resolution of the House of Commons.”

This amendment requires the Treasury to have regard to
recommendations of any relevant select committee of the House of
Commons or contained in a resolution of the House of Commons in
considering whether to exercise the power to impose export duty.

The Chair: With this it will be convenient to discuss
the following:

Clause stand part.

Amendment 15, in clause 40, page 27, line 35, leave
out subsections (2) to (4).

This amendment is consequential on NC8.

Amendment 16, in clause 40, page 28, line 6, leave out

“other than regulations to which subsection (2) applies”.

This amendment is consequential on NC8.

Clause 40 stand part.

New clause 8—Setting export duty: enhanced
parliamentary procedure—

“(1) This section applies to—

(a) the first regulations to be made under section 39, and

(b) any other regulations to be made under that section the
effect of which is an increase in the amount of export
duty payable.

(2) No regulations to which this section applies may be made
by the Treasury in exercise of the power in section 39(1) except in
accordance with the steps set out in this section.

(3) The first step is that a Minister of the Crown must lay
before the House of Commons a draft of the regulations that it is
proposed be made.

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (3)—

(a) the rate of export duty applicable to goods specified in
the resolution;

(b) any proposed export tariff (within the meaning given
in section 39(3)(a)); and

(c) any measure of quantity or size by reference to which it
is proposed that the duty be charged.

(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(6) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4)(a)
to (c), give effect to the terms of the resolution referred to in
subsection (5).”

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting export duty, with a requirement for the
House of Commons to pass an amendable resolution authorising the
rate of export duty on particular goods and related matters.

Anneliese Dodds: I am sorry about the complexity
of all the different amendments, but they reflect the
Members’ concerns about the Bill as it stands in these
particular clauses. I will not speak at length, because
many of the issues have already been covered in our
previous discussions.

In relation to amendment 14, my hon. Friend the
Member for Stalybridge and Hyde has already detailed
why we think it would be appropriate to use the expertise
and the opportunities for consensus building provided
by the Select Committee system in the Bill. I will not go
over those arguments again; suffice to say, I hope the
Government will consider the arguments that my hon.
Friend made, take the opportunity afforded by the
Select Committee system and apply it here when it
comes to setting export duty and scrutinising the setting
of it.

We have covered many of the principles underlying
amendments 15 and 16 and new clause 8. Again, we are
asking for greater parliamentary scrutiny—this time in
the area of export duties. I was thinking about how else
I could try to persuade the Government of our arguments,
and one issue I decided to focus on was that we have
often heard the word “technical” applied to many of
these measures. Of course, they are technical when they
are about minimal changes to rates, or just alignments
between different measures, but we need to appreciate
that they can have a significant impact on our constituents,
because there are winners and losers when we change
the parameters of trade.

Capital is largely mobile, but workers often are not.
Academic evidence shows that there can be considerable
dislocation when there are changes to trade rules. It
may well be the case that, in the past, those matters were
often seen as technical, but they have had real-world
implications. That is particularly important in our country,
where the kind of active labour market measures that
might have enabled labour to be more mobile when
there are changes to duties that affect working patterns
do not exist to the same extent that they do in many
countries. Recent research by the Resolution Foundation
suggests that people have become less mobile in their
jobs, potentially because they do not have that help to
alter jobs. It is important to consider these issues carefully
when there are not those compensatory measures there
for people who might be negatively affected by trade
measures that alter the pattern of economic activity in
our country.

It is absolutely right and proper that we seek appropriate
parliamentary scrutiny of measures that could have a
significant impact on the availability of manufacturing
jobs, especially in our constituencies. I hope that the
Government will bear that in mind. Yes, some of the
measures could be described as technical, but they will
certainly have impacts on our constituents, and we
should all be aware of that while we discuss them.

Mel Stride: Clause 39 enables the UK to establish an
export duty if it is considered appropriate to do so.
Clause 40 sets the parliamentary procedure for doing
so. An export duty is, as the name suggests, a tax on
goods leaving the country. I used the term “considered
appropriate to do so” quite deliberately. The EU has no
standing export duty. Indeed, I believe the last time the
EU imposed an export duty was in the late 1990s, in
respect of wheat.
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However, the revised Union customs code, which
came into force only in 2016, maintained the EU’s
ability to impose an export duty. The EU decided it still
needed to maintain the option to impose one in the
future. Therefore, in an implementation period, where
the UK may be following the EU’s common external
tariff for a limited period of time, we may need to retain
the ability to impose an export duty in case the EU
chooses to apply one. In the longer term, it is right to
maintain at least the option to establish one if the
circumstances demand, just as the EU retained that
flexibility when it overhauled its customs code. In allowing
for an export duty, but not introducing one, these
clauses reflect the status quo, except with a stronger role
for Parliament in approving any future export duty.

Clause 39 allows for the imposition of a new export
duty tax and for replication of any part of the customs
regime in part 1 as may be necessary to administer it. In
recognition of the exceptional nature of export duties,
clause 40 specifies that the first regulations made under
clause 39, imposing an export duty, are subject to the
affirmative resolution procedure.

Amendment 14 would require the Treasury to consider
recommendations about the imposition and rate of
export duty made by a relevant Select Committee or
contained in a resolution of the House of Commons
when considering whether to impose export duty. The
Treasury will listen closely to recommendations from a
range of interested parties, including relevant Select
Committees and Members of the House. In addition,
Select Committees already have the power to question
Ministers on the policy within their departmental remit.
The Treasury will answer any questions from the relevant
Select Committees.

The Bill will ensure that the Government can respond
quickly to exceptional circumstances and impose an
export duty, while still giving the House a vote through
the made affirmative procedure. Therefore, the Government
believe that it is not necessary to include this additional
requirement in the Bill.

New clause 8 and consequential amendments 15 and
16 seek to put in place additional parliamentary processes
for the introduction of, and any increase to, the rate of
export duty. For indirect tax matters, it is common to
have a framework in primary legislation supplemented
by secondary legislation. The Bill introduces a
comprehensive framework for a new stand-alone customs
regime, which will be underpinned by the detailed and
technical secondary legislation.

The Bill ensures that the scrutiny procedures applied
to the exercise of each power are appropriate and
proportionate, taking into account the technicality of
the regulations and the frequency with which they are
likely to be made. As currently drafted, the House of
Commons would have a vote on regulations introducing
export duty under the made affirmative procedure.
The Government believe that to be appropriate and
proportionate.

To sum up, although an export duty should be applied
only in exceptional circumstances, it is right that the
UK has the ability to impose one if it becomes necessary,
including if the EU decides to impose one for a limited
period while we may be aligned with the common
external tariff.

Anneliese Dodds: I am grateful to the Minister for his
commitment to respond to any questions that are levelled
by Select Committees in this area. That is a positive
commitment. It is an area that we will keep an eye on,
but after the discussion we have just had, I beg to ask
leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 39 ordered to stand part of the Bill.

Peter Dowd (Bootle) (Lab): On a point of order,
Mrs Main. I indicated earlier that I wanted to speak on
amendments 142 to 145 to clause 39, on animal welfare
and sentience. I have tried to get in, but if the opportunity
has passed, so be it. We may therefore have to pursue it
on Report. I want the Committee to recognise that I did
wish to speak and did indicate that.

The Chair: I am sorry, but we have moved on.

Clause 40 ordered to stand part of the Bill.

Clause 41

ABOLITION OF ACQUISITION VAT AND EXTENSION OF

IMPORT VAT

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 133, in clause 42, page 30, line 1, leave
out subsection (6) and insert—

“(6) No regulations may be made under this section unless a
draft has been laid before, and approved by a resolution of, the
House of Commons.”

This amendment requires regulations under Clause 42 to be subject to
the affirmative procedure.

Amendment 83, in clause 42, page 30, line 7, at end
insert—

“(7A) No regulations may be made under this section after the
end of the period of two years beginning with exit day.”

This amendment, together with amendment 84, limits the duration of
the delegated power under Clause 42 to the period ending two years
after the United Kingdom leaves the European Union.

Amendment 84, in clause 42, page 30, line 8, at end
insert—
“‘exit day’ has the meaning given by section 14(1) (interpretation) of
the European Union (Withdrawal) Act 2018 and subsections (2) to
(5) of that section apply to the term under this section as they apply
to the term in that Act,”

See explanatory statement for amendment 83.

Clause 42 stand part.

Clause 43 stand part.

That schedule 8 be the Eighth schedule to the Bill.

2.30 pm

Mel Stride: Clause 41 will amend sections 1 and 15 of
the Value Added Tax Act 1994 so that, on withdrawal
from the EU single market, all goods entering the UK
will be classified as imports. The clause will also maintain
the existing link between the VAT and customs duty on
imports.

VAT raised approximately £120 billion last year via
2.2 million VAT-registered traders—about 20% of the
Exchequer’s entire tax yield. It is therefore vital that our
VAT system continues to operate effectively after EU
exit, whatever the outcome. Part 3 of the Bill covers
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value added tax and consists of three clauses that will
be key to maintaining a fully functioning VAT system.
The changes ultimately required will, of course, be
dependent on the outcome of negotiations. Our intention,
as outlined in our White Paper, is to keep VAT processes
after our EU exit as close as possible to what they are
now.

Under existing EU and UK rules for intra-EU trade
in goods for VAT-registered businesses, the VAT on
goods coming into the UK from the EU is known as
acquisition VAT. Such goods are not subject to routine
customs control or customs duty. Clause 41 will make
changes key to ensuring that, in the absence of an
agreement, goods entering the UK from the EU will
continue to be subject to VAT. It will abolish the concept
of acquisition for goods that enter the UK from the
EU, classifying them as imports instead.

Clause 41 will also replace section 15 of the Value
Added Tax Act, which determines when goods are
imported for VAT purposes and who is liable for that
VAT, with a new section 15. This change merely reflects
the fact that the customs rules will be contained in UK
rather than EU law. Time of importation and liability
for import VAT will still be connected to the equivalent
rules for import duty. No other changes will be made as
a result of the clause.

Operating in conjunction with schedule 8, clause 41
will ensure that goods coming from the EU will be
classified and treated as imports in the same way as
goods entering the UK from the rest of the world. The
application of import VAT will ensure a level playing
field on which EU businesses do not have a competitive
advantage over UK businesses.

As the Government outlined in our autumn Budget,
VAT-registered businesses currently benefit from postponed
accounting for VAT when importing goods from the
EU. The Government recognise the importance of such
arrangements to business because of the cash flow
advantage they provide. We will take that into account
when considering potential changes after EU exit and
will look at options to mitigate any impact on cash flow.

Clause 42 will make changes that ensure that the
status of EU law in relation to VAT is clear. The
European Union (Withdrawal) Bill lays out the
Government’s general approach to EU legislation post-EU
exit. On VAT, we need to take steps to ensure that the
regime works effectively once we have left. The clause
will result in EU legislation being retained in respect of
VAT only where it is sensible to do so. The approach
adopted is as we envisaged in the European Union
(Withdrawal) Bill.

Clause 42 will disapply EU regulations that relate to
VAT, except the VAT implementing regulation. In the
main, those other regulations relate to single market
reciprocal arrangements such as for exchange of
information; depending on the outcome of negotiations,
they will be superfluous after EU exit. Removal of EU
legislation that is no longer required or is otherwise
deficient is anticipated in the European Union (Withdrawal)
Bill.

The clause will, however, retain the VAT implementing
regulation as a tool to interpret EU-derived law. This is
required for ongoing certainty and consistency of
interpretation of the Value Added Tax Act, providing
certainty to business and the Exchequer. Where appropriate,
parts of the VAT implementing regulation can be removed

by secondary legislation—for example, parts specific to
EU transactions that, subject to negotiations, will not
be required when the UK is no longer a member of
the EU.

In line with the European Union (Withdrawal) Bill,
clause 42 confirms that certain rights and obligations
recognised before exit day will continue to apply for
VAT, while rights and obligations no longer considered
appropriate or relevant for UK VAT, such as those that
relate purely to membership of the EU, may be disapplied
or modified by regulations. The clause also reinforces
that other provisions of the European Union (Withdrawal)
Bill will apply, particularly clause 6, on “Interpretation
of retained EU law”. VAT law and policy has been
developed to a significant extent through European
case law, including through application of that case law
in the UK courts, so UK legislation and policy are
inextricably linked with the case law. The clause reinforces
that EU principles and case law on VAT that were
determined pre-EU exit will continue to apply when
interpreting domestic VAT legislation. For example, it
identifies the Halifax and Kittel principles of abuse,
which have been instrumental in tackling avoidance and
“missing trader” fraud and have protected billions of
pounds of revenue.

Amendment 133 seeks to change the parliamentary
procedure for the exercise of powers under clause 42
from negative to draft affirmative. The Bill ensures that
the scrutiny procedures that apply to the exercise of
each power are appropriate and proportionate. The
procedures take into account the technicality of the
regulations and the frequency with which they are likely
to be made.

Clause 42 outlines how EU law relating to VAT will
apply post-exit. The powers in clause 42 relate to residual
rights, powers and obligations in relation to VAT
incorporated by clause 4 of the European Union
(Withdrawal) Bill and to the VAT implementing regulation.
They are therefore limited to those specific areas. The
EU law affected by those provisions reflects the fact
that we are currently in the EU. Once we exit, some of it
will no longer be relevant or could not be applied in its
current format. Given the limited width of the powers
in the clause, it is appropriate and proportionate that
their exercise should be subject to the negative procedure.
The Government therefore urge the Committee to resist
amendment 133.

Amendments 83 and 84 seek to limit the duration of
the delegated power under clause 42 to the period
ending two years after the United Kingdom leaves
the European Union. They are two of a number of
amendments that would time-limit powers in the Bill.
As the Committee is aware, the Bill is drafted to cater
for a variety of long-term outcomes from negotiations
on our future relationship with the EU. It is essential
that we have a fully functioning VAT system on and
after EU exit, including during any implementation
period. The powers in clause 42 have a part in ensuring
that we are able to achieve that. As we do not know the
outcome of negotiations with the EU, or exactly when
the final outcome will be confirmed, it would not be
prudent to time-limit those powers at this stage. I therefore
urge the Opposition not to press the amendments.

Clause 43 introduces schedule 8, which makes changes
to the Value Added Tax Act 1994 and other consequential
changes relating to VAT to take account of the UK’s
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withdrawal from the EU, should they be needed. The
principal VAT directive sets out the framework for the
EU’s VAT system. Unlike the EU’s customs regime,
there is little directly applicable legislation in the VAT sphere.

The VAT system in the UK is set out in the Value
Added Tax Act 1994. The main body of the Act sets out
the general rules, and the schedules set out the detail of
areas such as the scope of tax reliefs and registration
requirements. As is usual in tax law, the Act provides a
range of powers for the detailed rules—in particular in
relation to the administrative framework of the tax—to
be set out in secondary legislation, of which the Value
Added Tax Regulations 1995 are an example. That
allows us to react quickly to changing circumstances or
to threats to tax, or generally to ensure its effective
administration and collection. Appropriate parliamentary
scrutiny is provided for that secondary legislation. Statutory
instruments that deal with the administration of tax are
generally subject to the negative procedure, whereas
those that make more fundamental changes are generally
subject to the affirmative procedure. The changes made
by schedule 8 are fully consistent with those principles.

The changes made by schedule 8 remove the many
references to EU law and EU-specific rules and processes.
In particular, they remove references to “acquisitions”
and “dispatches”, which would no longer apply to trade
in goods with the EU. Instead, they would become
“imports” and “exports”. That requires the removal of
numerous sections and schedules of the VAT Act associated
with EU trade, and consequential amendments to many
others. The VAT Act contains many existing powers,
which schedule 8 amends to reflect those changes. Most
changes are therefore necessary housekeeping to reflect
changes to cross-border trade arising from our exit
from the EU and changes in the Bill. They do not affect
domestic trade or the underlying principles of the system.

However, there are some areas where, depending on
the outcome of negotiations, more fundamental changes
may be required. For example, there is a new power in
relation to small parcels sent from abroad, to be used in
the unlikely event of the contingency scenario. That
enables the transfer of the liability to account for import
VAT from the UK recipient to the overseas seller, and
provides for the necessary administration and compliance
framework. There is also a power to govern the VAT
treatment of goods entering the UK from another
territory in a UK customs union, which would allow for
a modified treatment for trade with the EU if that is the
result of negotiations.

In addition, there is a new provision that enables
HMRC to obtain information from businesses so that it
can share that with others, subject to appropriate safeguards,
if doing so is part of an international VAT agreement.
That would ensure that the UK can give effect to
agreements that help combat international avoidance
and evasion. That power can be used only if the agreement
facilitates the administration, collection or enforcement
of UK VAT. That mirrors the power for excise.

Clause 43 and the associated schedule 8 are necessary
to maintain the UK’s VAT system, provide certainty for
the UK’s cross-border trade and maintain revenue flows
as we leave the EU. They also, along with other powers
in the Bill, provide the ability to make changes to reflect
the outcome of negotiations.

Peter Dowd: I hope the Minister does it with more
feeling next time. That was a whip through the clauses,
but I will read them. The fact that any of us have any
sentience at all is wonderful. I also notice that the
Minister’s cut and paste button in relation to appropriate
and proportionate has been in overdrive again.

This area of our future relationship with the European
Union has been the subject of much public debate,
because, like much of the Bill, part 3 is conditional
upon the outcome of the Government’s Brexit negotiations,
which appeared to take a further turn for the worse this
week. This section of the Bill provides a framework for
a new VAT arrangement between the UK and EU
member states, to be enacted should we need to do so.
Clause 41 makes no provision for the abolition of
acquisitions, as far as I can gather, as a taxable event for
goods entering the UK from member states and, in the
absence of a negotiated agreement, goods would be
subject to import VAT.

Amendment 133 seeks to add the affirmative procedure
to secondary regulations under clause 42. The clause
sets out that the automatic conversion of EU law into
UK law following exit from the European Union does
not apply in matters relating to VAT. It also provides the
Treasury with the power to exclude or modify any other
EU rights, powers, liabilities, restrictions, remedies and
procedures by statutory instrument, currently subject to
the negative procedure. The amendment would ensure
that the modification or exclusion of EU rights, powers,
procedures and so on would be subject to affirmative
resolution.

It is a fact that when we leave the European Union,
we will leave the EU VAT area, and therefore we cannot
be subject to the rules governing it, at least until further
negotiations have taken place. That is why we have not
chosen to table amendments to clause 41, which as I
have outlined, sets out the major legal changes necessary
to exit from the European Union, but have instead
sought to ensure that any further regulations necessary
are subject to the proper scrutiny—appropriate and
proportionate proper scrutiny.

I would like the Committee to once again note that
the amendment is in line with the recommendations
made by the Delegated Powers and Regulatory Reform
Committee, which explicitly called for the powers to be
made affirmative, as we are seeking to do. The report says:

“Clause 42(2) contains a wide power for the Treasury to amend
VAT law which is retained EU law under clause 4 of the current
European Union (Withdrawal) Bill...Regulations under these powers
are subject to annulment in pursuance of a resolution of the
House of Commons. Given the importance and scope of the
powers in clauses 42 and 47, we do not consider that the regulations
should only ever be subject to the negative procedure.”

I again appeal to members of the Committee to heed
the advice of the Delegated Powers Committee and
support our amendment to introduce proper parliamentary
scrutiny to regulations made under clause 42.

Amendments 83 and 84 relate to clause 42. They seek
to add what are commonly known as sunset clauses to
the provisions in clause 42 and would limit the duration
of the delegated powers to the period ending two years
after the United Kingdom leaves the European Union,
which we think is appropriate and proportionate in the
circumstances.

As was pointed out by the Delegated Powers and
Regulatory Reform Committee, the Government’s own
White Paper, “Legislating for the United Kingdom’s
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withdrawal from the European Union”, acknowledged
the importance of time-limiting delegated powers where
powers are not needed in perpetuity, so there seems to
be a little bit of flip-flopping on that one from the
Government. Indeed, clauses 7 to 9 of the European
Union (Withdrawal) Bill contain important time limits
on the use of delegated powers. There are no corresponding
sunset clauses on the use of delegated powers in this
Bill—there seems to be a bit of a pick-and-mix approach
to scrutiny. Despite the Treasury’s delegated powers
memorandum acknowledging that the Bill has been drafted
to cater for various contingencies that might never
materialise—for example, if the UK left the EU without
a negotiated agreement—we must have these scrutiny
powers in place to keep checks on that one.

2.45 pm

The Delegated Powers and Regulatory Reform
Committee proposed a time limit on the powers under
clause 42. That is exactly what amendments 83 and 84
are intended to achieve. They would bring the Taxation
(Cross-border Trade) Bill in line with the procedures
currently proposed in the European Union (Withdrawal)
Bill. If the Minister is unwilling to restrict the use of
powers in this instance, perhaps he might explain why
the Government believe the procedures to be appropriate
for the European Union (Withdrawal) Bill but not for
this one. There seems to be no possible justification
for the powers being created under this Bill to last in
perpetuity while those in the European Union (Withdrawal)
Bill do not. It would be helpful if he could enlighten us
on that particular question; I look forward, if I may say
so, to his gymnastics in that regard.

Similarly, if it is true that these powers may be
necessary at any point after the establishment of a
functioning customs framework, perhaps the Minister
can give us a specific example of how and under what
circumstances they might be used—a masterclass, no
doubt. Failing that, I should hope that the Government
will see fit to include the sunset clauses we are proposing
in amendments 83 and 84, which pose no threat to the
proper establishment of a customs system, but merely
ensure that the Bill does not confer unnecessary powers
beyond a reasonable point.

Amendments 83 and 84 are all the more important
given the unprecedented steps taken by the Government,
in a shift of constitutional power that has been recognised
right across the piece, including by many of the witnesses
who came before us. I have repeated that issue already, and
no doubt it will be repeated time and again. I may borrow
the Minister’s cut and paste button to repeat it—

Jonathan Reynolds: Two buttons.

Peter Dowd: Yes, two buttons: control and whatever
it is. As I have mentioned, we are not alone in this view,
which is shared by the Delegated Powers and Regulatory
Reform Committee. The Government ought to respond
to our genuine concerns in this matter, and we will
persist in asking them until they do respond to our
genuine concerns and those of other agencies, bodies,
organisations and people.

Mel Stride: I am grateful to the hon. Gentleman for
his invitation to do some gymnastics, but I do not think
they will be necessary, because his questions are easily
answered. He referred to my cut and paste button in

respect of “appropriate” and “proportionate” and he is
right; there is a cut and paste button for those terms,
because they are extremely important. At the heart of
this is his cut and paste button, in which he regularly
says something along the lines of, “All we are asking for
is appropriate scrutiny on these important matters.” So
the argument has gone back and forth over every area
of the Bill as we have ranged across the various clauses.

Moving on to the hon. Gentleman’s remarks about
the House of Lords Delegated Powers and Regulatory
Reform Committee and its comments on sunset clauses,
and his specific question about why we would have
sunset clauses in the context of the European Union
(Withdrawal) Bill but they would not be appropriate in
the case of this Bill, the answers are clear and require no
gymnastics at all. They are that the aims of this Bill are
different from those of other Brexit Bills.

For example, while the European Union (Withdrawal)
Bill makes provision for day one, with the understanding
that further primary legislation will be made to supplement
it, this Bill will be required in order to maintain a
functioning customs regime, an effective VAT regime—as
we are currently discussing in the context of these
clauses—and an excise regime on an ongoing basis.
There is a fundamental distinction between bringing the
EU acquis into UK law and handling that process,
which is the principal rationale for the European Union
(Withdrawal) Bill, and what is happening on a dynamic,
ongoing basis in terms of a customs, VAT and excise
regime.

Anneliese Dodds: Can I read from the Minister’s
remarks that the European Union (Withdrawal) Bill
does not seek to create new institutions in, for example,
environmental policy or other areas, which potentially
need to be just as flexible in many ways as the taxation
and customs system? I am struggling to grasp the
essence of the Minister’s distinction here. Maybe he
could provide more information.

Mel Stride: I have made the point about the day one
situation with the European Union (Withdrawal) Bill
and the primary legislation, and so on, that will follow. I
will resist the urge to start debating another Bill, other
than to repeat the points I have made about this Bill. We
are of necessity in the context of customs, customs
duties, export duties, import duties, VAT, excise regimes
and excise duty. We are dealing with a rapidly changing
set of measures going forward. We are in the middle of
a complex negotiation, the outcome of which is not
clear at this particular moment. That is why in many
instances in this Bill where we have had these ongoing
repeated debates about whether a stiffer, tougher form
of scrutiny is necessary, we feel that a balance has to be
struck, which is appropriate and proportionate—to use
my cut and paste button again—between the needs of
parliamentary scrutiny where it is appropriate, and the
ability to get on with the job and ensure that this
country is match fit for life outside of the European
Union in terms of its imports, exports and trade.

Anneliese Dodds: I am grateful to the Minister for his
response. However, we have been informed that the
reason why sunset clauses are appropriate in the EU
(Withdrawal) Bill and not in this Bill is because this Bill
needs a more dynamic system—if I understand the
Minister’s comments correctly—whereas that is not
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necessary in the EU (Withdrawal) Bill. I am still struggling,
because if we look at an area such as environmental
legislation, we have the institutions that are created, the
overall framework and then the calibration within it
that would respond to scientific information—levels of
pollution, for example. There is also an international
context with different treaties. Perhaps this is something
we could correspond about another time, but I am
struggling to discern the fundamental qualitative difference
between this policy area, which apparently cannot be
amenable to sunset clauses, and those contained in the
EU (Withdrawal) Bill.

Mel Stride: I will be brief, because we are beginning
to go around in circles, but I am very happy to discuss
any of these matters offline, or to receive a letter from
the hon. Lady, on the points she has raised.

Peter Dowd: We will not press the clause to a vote,
because we have persistently made this point all the
time. I completely accept that it gets pretty tedious, but
it gets pretty tedious from this side as well, when we
keep on getting told that Parliament cannot have the
scrutiny that it constitutionally and rightly deserves.
We will come back to this point.

I have to say that other nations and democracies,
much younger than this one, are perfectly capable of
dealing with such issues, very detailed issues, without
this sort of carte blanche approach that the Government
seem to take, where they want to block every opportunity
for us to scrutinise. They are not even prepared, when
things might have calmed down in relation to the processes
of exit, to give us the opportunity to check them via a
sunset clause and that is deeply regrettable.

Question put and agreed to.

Clause 41 accordingly ordered to stand part of the Bill.

Clauses 42 and 43 ordered to stand part of the Bill.

Schedule 8 agreed to.

Clause 44

EXCISE DUTIES: POSTAL PACKETS SENT FROM OVERSEAS

Question proposed, That the clause stand part of the
Bill.

Kirsty Blackman: I am not trying to wrong-foot the
Minister, but I just want to make a brief statement in
relation to postal packets from overseas. I have mentioned
the issue in previous debates. I genuinely think that it
will affect individuals living our constituencies across
the four nations of the UK. People will be shocked
when they see the changes coming in relation to excise
duty. It is incumbent on the Government, when HMRC
make the relevant regulations, that they are as widely
publicised as possible, and that if possible, some transitional
arrangement should be put in place on costs. If people
suddenly find that their postal packets are subject to an
incredible charge to which they were previously not
subject, they will be pretty upset, and rightly so.

Whatever HMRC does on the issue, we ask the
Minister to ensure that there is adequate publicity and
that any charges put in place are proportionate and not
excessive, because people will be incredibly upset and
negatively affected.

Mel Stride: I thank the hon. Lady for those well-made
observations. We certainly want to ensure that whatever
transition there is to the new regime for small parcels is
handled correctly, for exactly the reasons that she has
given. I am very close to that as a Minister; in fact, I will
meet Royal Mail next week to discuss exactly those
points. I will, of course, be happy to share that information
and take any further questions that she might have.

Question put and agreed to.

Clause 44 accordingly ordered to stand part of the Bill.

Clause 45

GENERAL REGULATION MAKING POWER FOR EXCISE

DUTY PURPOSES ETC

Jonathan Reynolds: I beg to move amendment 85, in
clause 45, page 31, line 24, at end insert—

‘(3A) The power to make regulations under this section—

(a) insofar as it is exercised to replicate or apply, with or
without modifications, any EU regulations mentioned
in section 47(1), ceases to have effect after the end of
the period of two years beginning with exit day; and

(b) insofar as it is exercised to make provision of the kind
described in subsection (2)(k), ceases to have effect
after the end of period of five years beginning with
exit day.”

This amendment, together with Amendment 86, limits the duration of
certain delegated powers under Clause 45 to periods aligned with other
proposed limitations relating to withdrawal from the EU and to
customs unions.

The Chair: With this it will be convenient to discuss
the following:

Amendment 86, in clause 45, page 31, line 25, at end
insert—

““exit day” has the meaning given by section 14(1)
(interpretation) of the European Union (Withdrawal)
Act 2018 and subsections (2) to (5) of that section
apply to the term under this section as they apply
to the term in that Act.”

See explanatory statement for Amendment 85.

Clause 45 stand part.

Amendment 135, in clause 48, page 33, line 29, at end
insert—

“(5A) No regulations may be made under section 47 unless a
draft has been laid before, and approved by a resolution of, the
House of Commons.”

This amendment requires regulations under Clause 47 to be subject to
the affirmative procedure.

Amendment 136, in clause 48, page 33, line 30, leave
out “47” and insert “46”.

This amendment is consequential on Amendment 135.

Clause 48 stand part.

Jonathan Reynolds: The Member’s explanatory statement
for amendment 85 states:

“This amendment, together with Amendment 86, limits the
duration of certain delegated powers under Clause 45 to periods
aligned with other proposed limitations relating to withdrawal
from the EU and to customs unions”

in parallel legislation. In many ways, it continues the
conversation we had during debate on the last group.
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Effectively, the amendment would introduce a sunset
clause to clause 45: a measure to prevent the indefinite
extension of delegated powers by HMRC commissioners
where they relate to excise duty. We have discussed
many times—in some ways, we have discussed it in
every debate—the democratic implications of the Bill.
The addition of sunset clauses has been proposed by
many partners as a solution to the need to safeguard
against potential abuses of the powers in the Bill. As
has been said many times, the House of Lords Delegated
Powers and Regulatory Reform Committee, in its report,
said clearly that the Bill transfers substantial powers to
the Executive—that is not in doubt on any side of this
Committee. The question is whether they are proportionate
and whether appropriate safeguards are in place.

I listened carefully to the Minister during discussion
of the last set of amendments about the differences
between the European Union (Withdrawal) Bill and
this Bill, but I must say that I am not convinced that the
differences are substantial enough to envisage a completely
different set of amendments’ appropriateness in terms
of the use of sunset clauses. As the Lords Committee
said,

“the Treasury’s delegated powers memorandum acknowledges
that the Bill has been drafted to cater for various contingencies
that might never materialise, for example, if the UK leaves the
EU without a negotiated agreement.”

I do not agree that the European Union (Withdrawal)
Bill and this Bill represent such wildly different
circumstances that one set of amendments is appropriate
for the other Bill but not for this one. The Opposition
are firmly in agreement with the Lords Committee that
a sunset clause is an appropriate manoeuvre to redress
the balance of power. We must bear in mind that the use
of delegated powers carries a risk of abuse by the
Executive, which is not something the Opposition could
ever support. Rather, it is our duty at this stage to check
the powers of the Executive and ensure that we are not
giving them carte blanche to change the balance of
power permanently in their favour.

I also stress that the amendments offer generous
provision in terms of timing. It varies for each item,
with sunset clause terms of either two years or five
years from EU exit day for the powers in question. That
should give the Government ample opportunity to adapt,
even if we face the nightmare “no deal” scenario. It
makes little sense to the Opposition that such provisions
are included in the European Union (Withdrawal) Bill,
but that there are no corresponding provisions in this
Bill. Adding these provisions to the Bill would be an
important step in providing a much-needed check to
delegated powers.

3 pm

Amendments 135 and 136 relate to the subsequent
regulations relating to changing excise duty, and would
make them subject to the affirmative procedure. The
rationale is to add a necessary layer of democratic
scrutiny to the extensive powers being granted to HMRC.
I fear that Government and Opposition Members will
never reach agreement on that point, and that we will
perhaps have to return to it. However, we believe that
that has been a consistent problem with the Bill, and we
are duty bound to raise it.

Together, this group of amendments would make small
but highly significant changes to help promote greater
democracy, transparency, certainty and accountability

in the Bill. Our intention is not to hamstring the Executive,
but to ensure that checks and balances are maintained
for those in power. As we decide on our new post-Brexit
customs framework, we must guarantee a system that is
constitutionally robust enough to deliver the democratic
control that those who voted to leave the European
Union sought.

Mel Stride: Clause 45 provides powers to make changes
to ensure the UK has a fully functioning excise regime
after EU exit. The powers mean that the UK will be
able to implement a range of negotiated outcomes.
They also ensure that, after EU exit, we retain the same
ability to legislate for excise that we have now.

EU legislation impacts on a number of areas of the
excise regime. One example is the existing holding and
movement regime for excise goods, which is based on a
framework set up by the European Union. It allows the
free movement of goods while ensuring excise duty is
collected in the country of consumption. The UK needs
the ability to make changes to the excise regime to
reflect a range of negotiated or non-negotiated outcomes.
The power will also ensure that, after EU exit and the
repeal of the European Communities Act 1972, we
maintain the same ability to legislate for excise as we
have now.

The clause gives the Government a power to make
regulations generally for the purposes of excise duty on
alcohol, tobacco and fuels. It includes, among other
matters, when the excise duty becomes due, who will be
liable for excise duty, reliefs and the rules around the
holding and movement of excise goods. It also ensures
that, after EU exit, the Government have the same
ability to legislate for excise as they have now. It does
not, however, enable HMRC to set excise duty rates.

The excise regime is largely set out in secondary
legislation made under various existing powers. However,
we can anticipate that the primary legislation that underpins
it may need to be amended. The clause allows any
regulations made under this section to amend or repeal
primary legislation using secondary legislation. It does
not allow secondary legislation to amend or repeal
provisions in the Bill.

Any negotiated outcome could include key administrative
features such as the collection, control, management
and enforcement of excise duties. Changes could also be
needed in those areas if there is no negotiated agreement.
The goods it could be applied to are alcohol, tobacco
and fuels.

On repeal of the 1972 Act, we will retain the legislation
made under it, but we will no longer have the power to
amend that legislation. Clause 45 will ensure there are
no gaps in HMRC’s powers to deliver the necessary
changes to the excise regime as a consequence of EU
exit. For example, the Government made consequential
amendments to primary legislation in the last substantive
overhaul of key excise secondary legislation in 2010.
They relied on the powers provided for by the 1972 Act,
which will not be available in future. The power could
also be used to ensure that there are clear arrangements
in place so that goods in transit between member states
before EU exit are not subjected to additional controls
or requirements after EU exit.

The power has, however, been limited in a number of
ways. It does not allow any changes to duty rates.
Clause 49 ensures that the power is no wider than

305 3061 FEBRUARY 2018Public Bill Committee Taxation (Cross-border Trade) Bill



[Mel Stride]

necessary. It is limited to making provisions in respect
of the excise duties on alcohol, tobacco and fuels.
Those are the duties most impacted by EU legislation
and EU exit. It is important that the Government can
act quickly in case of changing circumstances, but it is
also vital that Parliament is able to scrutinise the use of
these powers. Clause 48 sets out the proposed scrutiny
arrangements.

Amendments 85 and 86 seek to limit the duration of
the power contained in clause 45 where it is exercised to
replicate or apply EU regulations. They also intend to
limit the duration of the power to make provision for
excise duties in connection with the UK forming a
customs union with other customs territories. The
Government oppose the amendments. The Bill is drafted
to cater for a range of long-term outcomes from
negotiations on the future relationship with the EU. We
do not yet know the outcome of negotiations with the
EU or exactly when the final outcome will be confirmed.
It would therefore not be prudent to include a sunsetting
clause.

The clause provides the Government with the power
to legislate for the excise regime to implement the
outcome of negotiations. Just as importantly, it ensures
that we can legislate for excise in the future—after
exit—with the same flexibility we have now. It is essential
that we have a fully functioning excise system on EU
exit and the powers contained in the clause are necessary
to achieve that.

If the amendments are accepted, after the relevant
sunset period the Government’s ability to legislate quickly
to respond to changing circumstances and future business
processes will be limited. For example, the current excise
duty suspension arrangements secure the movement of
goods through a number of different countries, potentially
over a large geographical area. On leaving the EU, the
movement of excise duty suspended goods may be
permitted only within the territory of the UK. The
clause may allow further simplifications for compliant
traders if the risks to revenue are considered to be lower
in the United Kingdom.

Amendment 85, relating to subsection (2)(k), refers
to clause 31, which allows for arrangements that establish
a customs union, as we debated, between the UK and
territories outside the UK to be given effect by Order in
Council. If the UK forms a customs union with any
other customs territory, the Government may need to
adapt the excise regime accordingly to ensure that the
UK can enforce and maintain the operability of the
excise duty regime. For example, if an arrangement is
made with any territory where free movement of goods
is allowed now or in the future, the UK may wish to
ensure that excise duties can be controlled and collected
without customs formalities at the border, as is now the
case. The requirement to make such arrangements may
not be limited to the period following EU negotiations
or the implementation period.

Clause 48 sets the procedure for making regulations
under clauses 44 to 47. The powers in clauses 44 to 47
are necessary to ensure the alcohol, tobacco and oils
excise duty regimes continue to function as required
after EU exit. The clause ensures the use of those
powers is subject to appropriate scrutiny. It also includes
provision to streamline procedures where the new excise

powers are combined with some existing powers. That
gives the Government the flexibility to make the changes
to the excise regime needed after EU withdrawal. A
smaller number of statutory instruments will therefore
be required and the legislation will remain accessible to
users.

Clause 48 sets the procedure for exercising the powers
in clauses 44 to 47 and gives further detail to their
scope. On procedure, the clause sets out four scenarios
in which regulations made using the powers will be
subject to the made-affirmative procedure: first, where
the changes amend or repeal any Act of Parliament;
secondly, where changes extend the descriptions of goods
on which excise duty is chargeable; thirdly, where changes
extend the cases in which stamping or marking of
goods is required; and fourthly, where changes restrict
any relief or rebate. In all other cases, the negative
procedure applies. That is in line with the existing
approach to excise regulation-making powers.

A large number of changes need to be made to excise
secondary legislation to maintain a functioning excise
regime after exit. The Government plan to use existing
powers as well as the new powers in the Bill. Clause 48(7)
will streamline procedures to allow existing excise powers
and the new powers to be combined in some cases. The
streamlining applies only if regulations made under the
existing powers would be subject to the negative resolution
procedure—not where the affirmative procedure is to
be used. Such streamlining gives Government the ability
to maintain a functioning excise system after EU
withdrawal. It reduces the number of statutory instruments
to be laid on the same subject matter, making more
efficient use of parliamentary time and limiting fragmented
legislation, which is harder for business and its advisers
to follow.

In some cases, that will have the effect that some
provisions that are currently subject to the negative
resolution in the Lords and Commons will be subject to
the negative procedure in the Commons only. However,
Commons-only scrutiny is in line with the convention
that tax legislation is not subject to Lords scrutiny. The
majority of excise regulation-making powers created in
recent times are similarly subject to Commons scrutiny
only. For example: the alcohol wholesaler registration
scheme, introduced in 2015; the raw tobacco approval
scheme, introduced in 2016; and the remote gaming
duty, introduced in 2014. Members can be assured that,
if the Government combine powers, they will not do so
to make a trivial provision only to remove Lords’ scrutiny
and bring this special procedure into play.

Amendments 135 and 136 seek to require that regulations
made under clause 47 are subject to the draft affirmative
procedure. Clause 47 gives the Government the power
to exclude or modify EU rights, powers, liabilities and
obligations relating to excise duty that continue to have
effect in UK law after exit by operation of clause 4 of
the European Union (Withdrawal) Bill. Some of those
rights and obligations will no longer be appropriate
after exit. Some may need amendments to deal with the
outcome of negotiations with the EU. Therefore, this
power has a part to play in ensuring that we have a fully
functioning excise regime.

The power in clause 47 is targeted and proportionate.
It is specific to the areas saved by clause 4 of the
European Union (Withdrawal) Bill, and in addition, it
may only be exercised in relation to excise duties on
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alcohol, tobacco and fuel. It is appropriate and
proportionate that the power should be subject to the
negative procedure and not the affirmative procedure.
That reflects the specific nature of the power in the
clause and the speed with which regulations may be
required.

The Bill ensures that the scrutiny procedures that are
applied to the exercise of each power are appropriate
and proportionate. They take into account the technicality
of the regulations and the frequency with which they
are likely to be made.

Clause 48 ensures that the scrutiny procedures that
apply to the exercise of the powers in part 4 are appropriate
and proportionate. As far as is practical, the procedure
that applies to excise regulations made under these
powers is in line with the approach to procedures on
existing excise powers.

Jonathan Reynolds: There is clearly a fundamental
difference of opinion about these clauses. We absolutely
support the right and ability of the Government to
possess the requisite powers on exit to set the regime
that is required. What is in dispute is whether those
powers should remain on the statute book for a long time.

It seems entirely reasonable that the Government
could come back to legislate for the power that they
need in future, rather than giving themselves such a
fundamental transfer that changes the balance of power
between Parliament and the Government, but we may
have to return to that question. Further groups of
amendments are on the selection list that cover sunset
clauses, so I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 45 ordered to stand part of the Bill.

Clause 46 ordered to stand part of the Bill.

Clause 47

EU LAW RELATING TO EXCISE DUTY

Anneliese Dodds: I beg to move amendment 134, in
clause 47, page 33, line 7, at end insert—

“(5) No regulations may be made under this section after the
end of the period of two years beginning with exit day.

(6) In this section, “exit day”has the meaning given by section 14(1)
(interpretation) of the European Union (Withdrawal) Act 2018
and subsections (2) to (5) of that section apply to the term under
this section as they apply to the term in that Act.”

This amendment limits the duration of the delegated power under
Clause 47 to the period ending two years after the United Kingdom
leaves the European Union.

The Chair: With this it will be convenient to discuss
the following:

Clause 47 stand part.

Clauses 49 and 50 stand part.

That schedule 9 be the Ninth schedule to the Bill.

Anneliese Dodds: We have already discussed clause 47
to an extent, so I will just offer a couple of brief
observations in relation to amendment 134. My reading
of clause 47 is that it disapplies the European Union

(Withdrawal) Bill provision that EU legislation should
be copied into UK law, and empowers the Treasury to
make alternative provisions on excise duty.

Some of our witnesses suggested that that could
result in an unnecessarily complicated approach, and I
do not feel that the Minister explained why the Government
will not just retain the EU customs code during the
transition period. The Minister has referred to a cut-and-
paste approach. Yes, there is a lot of cutting, but then
there is some spraying about of some elements and not
others. It is perhaps not as well thought through as we
might have hoped.

As with many Opposition amendments, amendment 134
asks the Government to include a sunset clause of two
years for the application of these measures. We seek to
ensure that the empowerment of the Treasury in these
provisions is time limited. As my hon. Friend the Member
for Stalybridge and Hyde said in relation to the sunset
clause he discussed, the measures could be extended by
Parliament if that was felt necessary, but having a
sunset clause would prevent the inappropriate extension
of the powers that the clause grants.

Mel Stride: Clause 47 makes changes that ensure that
the status of EU law in relation to excise is clear. The
European Union (Withdrawal) Bill lays out the
Government’s general approach to EU legislation after
EU exit. We need to ensure the consistency and certainty
of the existing excise and VAT regimes to ensure that
they work effectively after exit.

Excise is an important contributor to national revenue—
receipts for 2016-17 were around £48 billion—so it is
important that we have clarity on the rules, including
the status of EU law in relation to excise. The approach
adopted by this clause is consistent with the European
Union (Withdrawal) Bill. It results in EU legislation
being retained only where it is sensible to do so in
respect of excise. There is a similar provision for VAT in
clause 42.

3.15 pm

Clause 47 disapplies EU regulations in relation to
excise duty on goods along with directly applicable EU
legislation linked to those regulations. In the main, the
regulations relate to single market reciprocal arrangements,
for example exchange of information for the excise
movement and control system. In the absence of a
negotiated agreement, they would be deficient after
EU exit.

Removal of EU legislation that is no longer required
is anticipated in the withdrawal Bill. The powers in
clauses 45 and 51 would enable us, among other things,
to re-introduce EU regulations where necessary with or
without modifications, for example in the light of a
negotiated agreement with the European Union.

In line with the European Union (Withdrawal) Bill,
the clause confirms that rights and obligations recognised
and available before exit day in domestic law will continue
to apply for excise, but those rights and obligations that
are no longer considered appropriate or relevant for
excise may be disapplied by regulations. For example,
that would include rights and obligations that relate
purely to membership of the EU.

The clause also confirms that other provisions of the
European Union (Withdrawal) Bill apply, in particular
clause 6 in relation to interpretation of retained EU law.
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Excise policy has been developed through European
case law, including through application of that case law
in the UK courts, so UK policy and case law are
intrinsically linked. It puts beyond doubt that EU principles
and case law determined before EU exit will continue to
apply when interpreting domestic legislation on excise
goods that have an EU source.

Amendment 134 seeks to limit the duration of the
delegated power under clause 47 to the period ending
two years after the United Kingdom leaves the European
Union. It is one of a number of amendments to time-limit
powers across the Bill. As members of the Committee
are aware, the Bill is drafted to cater for a variety of
long-term outcomes from negotiations on the future
relationship with the EU. It is essential that we have a
fully functioning excise system on exit. The powers in
clause 47 have a part in ensuring that we have the ability
to achieve that. As we do not know the outcome of the
negotiations, nor exactly when the final outcome of the
negotiations will be confirmed, it would not be prudent
to time-limit these powers at this stage. For those reasons,
I urge the Committee to resist the amendments.

Clause 50 introduces schedule 9, which makes changes
to excise primary legislation in connection with the
UK’s withdrawal from the EU. Those mainly introduce
housekeeping changes reflecting the departure of the
UK from the EU, including changes to the Customs
and Excise Management Act 1979, the Hydrocarbon
Oils Duties Act 1979 and the Tobacco Products Duty
Act 1979. These changes are needed to ensure that we
have an operable excise regime on leaving the EU.

Several excise directives govern the rules on excise
duty on goods in EU member states. In the UK, they
are largely implemented through secondary legislation,
but some obligations under EU law have been transposed
into excise primary legislation. Changes are needed to
reflect the departure of the UK from the EU, for
instance to remove references to member states’ laws
and to adapt definitions. The changes made by clause 50
and schedule 9 are, to a large extent, conditional upon
the outcome of exit negotiations. They are there to
ensure that we have an operable regime upon withdrawal.

Among other changes, schedule 9 also includes provisions
for the Treasury to set out in regulations definitions for
private pleasure flying or private pleasure craft. There is
no intention to change the meaning of the definitions.
Instead, the changes would merely write the definitions
directly into UK legislation rather than their being
dependent upon EU legislation.

Clause 49 gives the definitions of excise duty and
HMRC commissioners in relation to this part of the
Bill. A number of taxes are known as excise duties and
this clause defines the term “excise duty” and “HMRC
Commissioners” for the purposes of clauses 44 to 48. It
ensures that the substantial powers in part 4, which
covers excise, go no further than necessary and relate
only to excise duties on goods.

The clause confines the application of clauses 44 to
48 to matters relating to excise duty on goods—alcohol,
tobacco and fuels. Those are the excise duties most
affected by EU exit. Part 4 therefore does not apply to
air passenger duty and the duties on gambling, for
example. Those are entirely domestic and so are less
affected by the UK’s withdrawal from the EU.

Additionally, the clause defines the term “HMRC
Commissioners”. For the operation of part 4, it is

necessary to define these terms. The limited definition
of excise duty ensures that the provisions in this part go
no further than is necessary and relate only to excise
duties on goods that are most affected by EU exit. I
therefore urge that the clause stands part of the Bill.

Anneliese Dodds: I am grateful to the Minister for
those helpful clarifications. I note in particular his
determination that the provisions should foster continuity
with existing provisions in the short term. That seems
very sensible. I hope that, even if the Government are
not willing to accept Labour’s call for sunset clauses,
they will at least take on board our concerns that there
must be appropriate ongoing scrutiny of the measures.
Above all, they must not go beyond the scope of ensuring
that there is an operable regime following whatever
negotiations they have.

Many of those areas are very important for our
constituents. I am sure that the Minister will remember
the discussion that we had around tobacco excise recently
in the Finance Bill. I had concerns about the stripping
away of public health support for people to stop smoking,
at the same time that duties are going up, and about the
implications there might be for low-income people. We
need to make sure when there is a fundamental change
that we have the ability to properly debate and discuss it
in the House. I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 47 ordered to stand part of the Bill.

Clauses 48 to 50 ordered to stand part of the Bill.

Schedule 9 agreed to.

Clause 51

POWER TO MAKE PROVISION IN RELATION TO VAT OR

DUTIES OF CUSTOMS OR EXCISE

Kirsty Blackman: I beg to move amendment 120, in
clause 51, page 34, line 39, leave out second “appropriate”
and insert “necessary”.
This amendment provides that the power to make regulations about
VAT, customs duty and excise duty in consequence of UK withdrawal
from the EU is only exercised when it is necessary to do so.

The Chair: With this it will be convenient to discuss
the following:

Amendment 97, in clause 51, page 35, line 4, at end
insert—

“(c) may not be made after 29 March 2021.

‘(2A) The Secretary of State may by regulations amend the
date in paragraph (1)(c) to ensure that the day specified is at day
that any transition period related to the United Kingdom’s
withdrawal from the European Union comes to an end.

(2B) A statutory instrument containing regulations under
subsection (2A) may not be made unless a draft of the instrument
has been laid before, and approved by a resolution of, each House
of Parliament.”

This amendment inserts a sunset provision that disallows any
regulations to be made under Clause 51 after 29 March 2021, while
also allowing the Secretary of State to alter that date, by regulations
subject to the affirmative procedure, in the event that this is not the date
on which any transition period following the United Kingdom’s
withdrawal from the European Union comes to an end.

Amendment 98, in clause 51, page 35, line 10, after
“section” insert “, apart from regulations under
subsection (2A),”.
This amendment is consequential to Amendment 97.
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Amendment 99, in clause 51, page 35, line 25,
after “apply” insert “, apart from regulations under
subsection (2A),”.
This amendment is consequential to Amendment 97.

Amendment 87, in clause 51, page 35, line 38, at end
insert—

“(10) No regulations may be made under this section after the
end of the period of two years beginning with exit day.

(11) In this section, “exit day” has the meaning given by
section 14(1) (interpretation) of the European Union (Withdrawal)
Act 2018 and subsections (2) to (5) of that section apply to the
term under this section as they apply to the term in that Act.”

This amendment limits the duration of the delegated power under
Clause 51 to the period ending two years after the United Kingdom
leaves the European Union.

Clause stand part.

Amendment 88, in clause 52, page 36, line 32, at end
insert—

“(7A) No regulations may be made under this section after the
end of the period of two years beginning with exit day.

(7B) In this section, “exit day” has the meaning given by
section 14(1) (interpretation) of the European Union (Withdrawal)
Act 2018 and subsections (2) to (5) of that section apply to the
term under this section as they apply to the term in that Act.”

This amendment limits the duration of the delegated power under
Clause 52 to the period ending two years after the United Kingdom
leaves the European Union.

Clause 52 stand part.

Clause 53 stand part.

Kirsty Blackman: I will speak to amendments 120 and
97 and skim over consequential amendments 98 and 99.
I will also mention Labour amendments 87 and 88.

Amendment 120 is an old discussion that we had with
the Minister earlier in the debate. We ask for the second
“appropriate”to be left out and replaced with “necessary”.
That would mean that the powers to make the provision
in relation to VAT or customs or excise duties would be
made as the appropriate Minister considered necessary
in consequence of, or otherwise in connection with, the
withdrawal of the UK from the EU.

We have had the discussion before about whether it is
best to have “appropriate”or “necessary”in these sections,
but it would be sensible for Ministers to make a regulation
that they thought was necessary rather than appropriate.
The former is a stronger word—the Law Society of
Scotland believes that it is a stronger word and has a
more appropriate legal definition in this regard. It would
be good if the Minister would consider making the
change we are asking for in amendment 120.

On the first part of clause 51, I have heard concerns
about some of the stuff that has not been written into
UK law either through this Bill or possibly the European
Union (Withdrawal) Bill. The shipwork end-use relief
from customs duty is in EU law—it is a relief that
people who bring things in for use offshore have from
customs duty. It is written into EU law, but I have not
been able to find in this Bill where it is written into UK
law —perhaps it is in the European Union (Withdrawal)
Bill. The offshore industry rely on it heavily and it
would make a big difference, specifically on charges.

The shipwork end-use relief is relied on only for
imports coming from third countries, but given that
imports from the EU would now be potentially subject
to customs duty, if the Government do not manage to
get a deal to be in a customs union, it will become more
applicable and will apply to many more products and

goods coming through. It will be necessary to write that
into UK law at some point, and I would very much
appreciate a commitment from the Minister on that. A
lot of companies that transport goods offshore, which
particularly affects my constituency, would appreciate
knowing the direction of travel in relation to this relief.

Amendment 97—the Scottish National party amendment
that would apply a sunset clause to clause 51—serves a
dual purpose. It submits that there should be a sunset
clause and makes the case that regulations may not be
made under the clause after 29 March 2021, but it
would also change the procedures for the making of
regulations, asking that they are made using the draft
affirmative procedure. As we have discussed at some
length, the draft affirmative procedure would be better
than either the negative procedure or the made affirmative
procedure. It would mean that no changes are made
before Parliament has the opportunity to scrutinise
them because they would be laid in draft rather than
created and then consulted on with Members. That is
why we are asking for both of those changes.

Although this is my first chance to talk about sunset
clauses, we have had a fairly lengthy debate on them and
they have been covered by various Members. Labour
Front Benchers asked earlier why sunset clauses should
be applicable to the European Union (Withdrawal) Bill
but not this Bill. Even though they are separate pieces
of legislation, I actually believe that, in this Bill, it is
reasonable for Ministers to have one process relating to
the setting up of a customs or an excise regime, and for
that process to be different ever after. That is why a
sunset clause would be a good change in that regard.

If future Governments are to make such changes,
they should be subject to more parliamentary scrutiny. I
have said to the Minister previously but remind him
that the Conservative party will not be in government
forever—I hope not—and in that case they will be
sitting in opposition, unable appropriately or extensively
to scrutinise the measures. That is a major concern
given that the delegated powers in the Bill allow for the
Government to make radical changes without the need
for much in the way of parliamentary scrutiny.

I am sure the Government do not intend to give a
future Labour Government a free rein drastically to alter
the customs regime, but unfortunately the way the Bill is
written would give them that right. I get the impression
that I would be more likely to favour the Labour party’s
customs regime than the Conservative party’s, but none
the less no Executive should have the power to do all
those things by using such things as the negative procedure.
The made affirmative procedure is not even strong
enough in some cases.

Labour amendments 87 and 88 are grouped with
other amendments on sunset clauses. If they put the
amendments to the vote, I will support them, because I
believe a sunset clause is appropriate for the provisions
made in clause 51.

Jonathan Reynolds: I wish to speak for what I will
believe will be the final time in Committee. [HON. MEMBERS:
“Oh.”] There is always Report stage; we know the
procedure here. I will speak to amendments 87 and 88,
which relate to clauses 51 and 52. The explanatory
statement for amendment 87 reads:

“This amendment limits the duration of the delegated power
under Clause 51 to the period ending two years after the United
Kingdom leaves the European Union.”
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[Jonathan Reynolds]

Amendment 88 would apply the same limits to the
powers entitled under clause 52.

These are obviously a fairly similar set of arguments
to those we have just heard relating to clause 45, but I
think we have clearly established that there are strong
reservations about the use of delegated powers under
the Bill and its democratic implications. The famous
House of Lords Delegated Powers and Regulatory Reform
Committee said specifically in its report that clause 51,
which relates to VAT or duties of customs or excise, is
such that a sunset clause would be possible and welcome.
As the Lords report said, clause 51 contains a very wide
power that, in the words of the Treasury itself

“is necessary to ensure that the Treasury and Secretary of State
have the ability to deal with the consequences of withdrawal from
the EU and to maintain fully functioning and legally operable
customs, VAT and excise regimes in a range of scenarios”.

It is about withdrawal from the EU, yet the powers
would give considerable scope to the Executive to shape
the regime for many years, perhaps decades, into the
future. That is surely why a recommendation for a
sunset clause relating to clause 51 is appropriate.

3.30 pm

I will briefly refer to the testimony of Mr Joel Blackwell
of the Hansard Society to the Committee regarding
clause 51. He stressed that a sunset clause amendment
was suitable, that the clause’s powers are not required to
be used in perpetuity, and that similar sunset clauses to
those included in clauses 7 to 9 of the European Union
(Withdrawal) Bill would bring consistency and thus
make “perfect sense”. He supported the view of the
Lords Committee.

Nic Dakin (Scunthorpe) (Lab): Is it not important
that the Government take account of the evidence we
have had from the Hansard Society supporting protections
from whoever happens to be in Government in the future?

Jonathan Reynolds: I firmly agree. Members on both
sides of the Committee have referred to the testimony
the Hansard Society gave in the evidence sessions. It is
not just the Opposition who have concerns. I would
very much like to be a real, not shadow, Treasury
Minister one day. Even then, we would require the
proper checks and balances to be in place. It still seems
counter-intuitive to include time limits in the overall
European Union (Withdrawal) Bill but not in today’s
Bill, when the principles we have established apply
similarly to both. As with our other arguments on
sunset clauses, we do not see how the Government can
justify the use of the powers in the clause in perpetuity.
We have established that that should not happen, and
the Government have not yet been able to refute that
case.

I emphasise again that we all have a duty to check the
powers of the Executive and to ensure that we do not
allow them to change the balance of power permanently
in their favour. The time period of two years should be
generous enough to fill any gap in provisions that may
come about from the end of delegated powers through
other channels. Sunset clauses provide a vital check on
delegated powers, and I urge members on both sides of
the Committee to support the amendment to help to
mitigate the constitutional risks introduced by the Bill.

Peter Dowd: It is important that we deal with the
question raised by the amendment regarding sunset
clauses. The Government originally did not want any of
the sunset clauses in the European Union (Withdrawal)
Bill, but they were required or forced—people can call it
what they will—by hon. Members from across the
parties to put in sunset clauses. We were told at the time
that the inclusion of a sunset clause in that Bill would
result in the end of civilisation as we know it. Of course,
someone threw a bucket of water over the Government,
and they freshened up and realised that they were not
going to get away with not having sunset clauses.

The Government have persisted in Committee—they
might be doing the same with the Trade Bill—to argue
against sunset clauses. They would have us believe that
sunset clauses are some foreign or alien concept in
parliamentary democracies. Well, they are not. There
were even sunset clauses in the nuclear deal with Iran.
Sunset clauses exist in all sorts of legislation, including
treaties—and we have some 3,000 treaties. They exist
right across the piece in legislation. Indeed, the coalition
Government, when introducing the Enterprise and
Regulatory Reform Act 2013, basically insisted on sunset
clauses to reduce the legislative burden. When it suits
the Government to have a sunset clause, they will have a
sunset clause; in fact, they introduced an Act to have
sunset clauses. They are now telling us that sunset
clauses are outrageous, and will somehow mess up the
whole VAT regime.

Other countries have sunset clauses. For example,
sunset clauses in Texas mean that, after 10 or 12 years,
some agencies will cease to exist unless they can prove
their appropriateness, consistency and status. They have
to go through that process. Even organisations have
sunset clauses applied to them and they have to show
how relevant they are.

The Prevention of Terrorism Act 2005 had a sunset
clause. In the past, sunset clauses have been applied to
the effectiveness of legislation, and yet we are now
being told today that they are somehow outrageous and
that the whole Government will grind to a halt if we
have them.

Some Canadian legislation—in fact, a whole range of
Canadian legislation—has an automatic five-year sunset
clause. The Canadians manage perfectly well with sunset
clauses. The question is: are this Government so fearful
of a sunset clause, so fearful of challenge and so fearful
of scrutiny, particularly in relation to this amendment,
that they do not want sunset clauses?

There are even sunset clauses in Australia, and they
seem to manage. Australia has general sunset clauses;
they are not even specific. They have sunset clauses for
whole swathes of legislation and they manage perfectly
well. South Korea also has sunset clauses. Perhaps that
is why it has such a booming economy—because the
sunset clauses mean that, time after time, they test and
challenge. The only sunset clause in North Korea, no
doubt, is the sunset on democracy. We do not want that;
we want sunset clauses for the powers this Government
have taken for themselves.

Jonathan Reynolds: My hon. Friend is making a
fantastic speech about the applicability of sunset clauses
around the world. Again, however, we have to get back
to this point: if the Government still need these powers
after the sunset clause is done and the powers no longer
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exist, they simply have to come back to Parliament. It is
not the case that they do not have the power to deal
with things; a strong, united Government, with a
parliamentary majority, would quite easily be able to
come back and put on the statute book anything they
needed. That argument simply has not been addressed
by the Government.

The Chair: Order. Before I call Mr Peter Dowd, I will
say that we are all immensely interested in South Korea,
Texas, Australia and all the other places he has listed,
but could he get back to this particular amendment?

Peter Dowd: I was trying to show that in this case
there is a requirement for a sunset clause. It is absolutely
crucial that we have sunset clauses and I am trying to
show—I know that you will appreciate this, Mrs Main—that
they are capable of being delivered.

Nic Dakin: Is not having a sunset clause in place
definite evidence of Parliament taking back control,
not just now but into the future?

Peter Dowd: That is spot on. We have raised that issue
time after time. Having sunset clauses and taking control
back is a sign of a confident Government who are
strong and stable and know their direction of travel.
That is why I am sure that every Government Member
of the Committee will support the amendment’s specific
proposal for a sunset clause.

TheParliamentaryUnder-Secretaryof StateforInternational
Trade (Graham Stuart): I just want to pay tribute to the
hon. Gentleman and to the Labour party, because Labour
does not just talk about sunset clauses; it actually works
on them. And it is noticeable, frankly, that with real
momentum behind sunset clauses, moderate leaders,
councillors and moderate MPs are being hounded out.
That is a true sunset clause.

The Chair: Again, Mr Dowd, we will stick to what we
are talking about here.

Peter Dowd: We want transparency and openness,
and that is why we are demanding sunset clauses, unlike
the Under-Secretary of State, who would like this House
to be as dark as Erebus. We want a sunset clause, and
Parliament, the people and the Hansard Society all
demand a sunset clause. We insist on sunset clauses and
we will persist in insisting on them.

Mel Stride: Clause 51 confers a power on the Treasury
or the Secretary of State to make regulations for VAT,
customs or excise in consequence of, or otherwise in
connection with, the UK’s withdrawal from the EU.

The Bill contains a comprehensive set of provisions
to establish a stand-alone customs regime and to ensure
that VAT and excise legislation will function as required
on EU exit. The Bill does that through a mixture of
primary legislation and powers to make subordinate
legislation. Together the provisions will allow us to deal
with a range of negotiated scenarios, as well as to
prepare for a non-negotiated scenario. That will ensure
that the UK’s customs, VAT and excise regimes function
as required upon EU exit and thereafter.

The UK’s future arrangements for customs, VAT and
excise will become completely clear only when negotiations
are concluded. We cannot of course be certain what the
detailed arrangements to be agreed will be, which is why
the power in the clause is drafted as it is and why it is
not possible to give an exhaustive list of the situations
in which the power may be used. For example, we will
need to use it to implement agreements with the EU
that might involve alternative provisions to those made
in the Bill, such as different amendments to those
made to the VAT Act 1994 by schedule 8. Equally, the
power will need to be used to address deficiencies
similar to those dealt with in clause 7 of the EU
(Withdrawal) Bill, to amend existing legislation to
ensure that it is consistent with replacement domestic
legislation; to legislate for policy decisions made in
preparation for, or as a result of, a non-negotiated
scenario; to transition existing EU trade remedy measures;
or to legislate to deal with unforeseen developments
arising from EU exit.

It must be noted that that the power is not an
unlimited one: the scope of the power is, first, limited to
VAT, customs and excise legislation; and, secondly, to
changes that are made in consequence of, or otherwise
in connection with, EU exit. As changes potentially
required as a consequence of, or in connection with, EU
exit may relate to primary legislation, the power extends
to amending primary legislation, including the Bill.
Given that we need to prepare for or implement a range
of outcomes, including those that may differ from those
set out in the Bill, it is appropriate that the power
permits the Bill itself to be amended.

The affirmative procedure will be required for any use
of the power to amend primary legislation in consequence
of, or otherwise in connection with, EU exit. Any regulation
that makes changes to primary legislation will have to be
approved by the House of Commons if it is to have
effect beyond the 28-day period starting from the day it
is laid. That is unless clause 52 applies, in which case the
relevant period extends to 60 days. The clause itself will
make no changes but confers a power on the Treasury,
or the Secretary of State, to make changes in the future
in consequence of, or otherwise in connection with,
EU exit.

Amendment 120 seeks to ensure that the power to
make regulations under the clause is exercised only
when it is necessary to do so. The Government oppose
the amendment because it limits their ability to prepare
effectively for EU withdrawal. The Bill is drafted to
cater for a variety of long-term outcomes from negotiations
on the future relationship with the EU.

In that context, the power is necessary to ensure that
the UK can deal with a range of possible consequences
of, or matters arising in connection with, EU withdrawal,
and maintain fully functioning customs, VAT and excise
regimes in a range of scenarios. Changing the wording
to “necessary” may narrow the power in such a way that
the Government cannot prepare effectively for EU
withdrawal. That is because some of the uses for the
power may be appropriate, but it may be hard or
cumbersome to prove that they are necessary. For example,
policy decisions may be made in consequence of, or in
connection with, EU withdrawal where one option is
chosen over others. That is “appropriate”, but it may be
said that they are not “necessary”, since one option is
not necessary in the sense that other options are available.
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Anneliese Dodds: Surely in that case it would be
possible to specify that one of the two options will be
chosen and that that is a necessary choice between the
two. I am struggling to grasp the need to avoid the word
“necessary”.

Mel Stride: The point I would make to the hon. Lady
is that if we had more than one option, one of them
may be appropriate but not necessary, because if we
chose that particular option there would necessarily be
another option that could be chosen. The essential
point is that the word “necessary” is not necessary, but
in fact unhelpful—[Interruption.]

The Chair: Order. The Minister is making a very
valuable point.

Mel Stride: It is difficult to sound exciting or entertaining
when discussing a single word.

The Chair: But you are succeeding.

Mel Stride: There are moments. Amendment 97 inserts
a sunset provision disallowing regulations to be made
under the clause after 29 March 2021, while also allowing
the Secretary of State to alter the date so that the date
of sunset relates to the day of the end of a transition
period. Amendments 98 and 99 are consequential to
amendment 97. The Government oppose the amendments
because they too would limit our ability to prepare
effectively for EU withdrawal. We do not yet know the
outcome of negotiations with the EU. Therefore, it
would not be prudent to include a sunsetting clause at
this stage.

3.45 pm

Although the amendments provide for a way to extend
the period during which regulations may be made under
this power, the Government’s ability to deal quickly
with developments in negotiations would be limited.
Regulations may need to be made under the power to
deal with unforeseen developments quickly. For example,
an agreement with the EU relating to VAT, customs or
excise may be reached very close to 29 March 2021, and
there may not be enough time to make and lay the
relevant draft regulations between the conclusion of
that agreement and 29 March 2021. Regulations may
therefore need to be made after 29 March 2021, but
under the amendment, they could not be, which would
limit the ability of the Government to prepare for and
react quickly to last-minute developments. The risk is
that the UK will not be able to maintain operable
customs, VAT and excise regimes if there are last-minute
developments in negotiations close to the end of the
implementation period.

Amendment 87 seeks to limit the duration of the
delegated power under clause 51 to the period ending
two years after the United Kingdom leaves the EU. The
Government oppose the amendment as it too would
limit the Government’s ability to prepare effectively for
withdrawal. The points that I have made in relation to
previous amendments also apply here. We do not yet
know the outcome of negotiations with the EU, so it
would not be prudent to include a sunsetting clause at
this stage. Furthermore, the power is not unfettered. It
has a built-in safeguard, which is that regulations can
only be made in consequence of, or in connection with,
the withdrawal of the UK from the EU.

Clause 52 allows subordinate legislation to be made
containing a provision that it is to have effect on a day
appointed by the Treasury in regulations. It also amplifies
existing powers to make subordinate legislation to permit
supplementary, incidental or consequential provisions,
and transitional or transitory provision or savings to be
made. The Bill provides for the creation of a stand-alone
customs regime and ensures that the VAT and excise
regimes operate as required after leaving the EU.

A number of pieces of subordinate legislation will be
made by statutory instrument, in connection with, or as
a consequence of, the UK’s withdrawal from the EU.
For some instruments, it will not be known if they are
required, as they make provision for alternative outcomes
of negotiations. Alternatively, for some instruments, it
may not be known when they will be required. The
power in clause 52 will ensure that subordinate legislation
can be made and laid before Parliament even when it
reflects policy that is subject to change due to ongoing
negotiations. That will permit the Government to carry
out the necessary contingency planning. Instruments
can be considered by the House some months prior to
exit day. When the final shape of the policy or the date
of commencement becomes clear, a day can be appointed
for the right subordinate legislation to come into effect,
and the subordinate legislation that reflects alternative
options can be either revoked or not commenced.

As the subordinate legislation requiring negative
procedure will already have received parliamentary scrutiny
when it is made and laid, this power to appoint a day of
commencement will make demands on parliamentary
time close to exit day easier to manage. Once the subordinate
legislation has been made and laid, and scrutinised, it
will just remain to appoint a day to commence the right
subordinate legislation at the right time, once those
outcomes are known.

As is conventional for such instruments, the appointment
of the day of commencement is not subject to parliamentary
scrutiny, since the scrutiny of the instrument has already
occurred. For an affirmative instrument, the Government
will need to pass a resolution approving it within 60 days
of any its provisions coming into force. Because it is
expected that instruments are likely to come into force
around exit day, when the House will be very busy, the
Government consider it appropriate to extend the period
for approval to be granted to 60 days.

HMRC and the Treasury have a large number of
powers under which they can make subordinate legislation
relating to VAT, customs or excise. Some of those
powers confer the power to make supplementary, incidental
or consequential provision, and transitional or transitory
provision or savings; others do not. In the context of
the UK’s withdrawal from the EU, such powers are
important as they provide the ability to ensure a smooth
and orderly exit. For example, they may be used to
make provision for transactions or movements of goods
that begin pre-exit and end post-exit. The clause introduces
the procedures for commencing subordinate legislation
concerning VAT, excise or customs, which may be used
if the person making the legislation considers it appropriate
in consequence of, or otherwise in connection with,
EU withdrawal.

Rather than the subordinate legislation itself containing
a commencement date, as is usual, the day on which it
comes into effect can be appointed by another regulation.
Some subordinate legislation will be subject to the
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28-days made affirmative procedure. That is, it will
cease to have effect unless approved by the House
within 28 days of being made. If, under this clause, such
subordinate legislation comes into effect on a day appointed
by another regulation, that period is extended from
28 to 60 days from the date of any of its provisions
coming into force. This extended period is to take
account of the pressure on parliamentary time that is
expected around the day of exit, which is when the
subordinate legislation is expected to take effect. The clause
also amplifies existing powers, so that the Government
can ensure a smooth and orderly transition from the
current regime for customs, VAT and excise to the
regime post-exit.

Amendment 88 seeks to limit the period during which
regulations may be made under clause 52 to two years
after the UK leaves the European Union. As I have set
out, the clause grants the powers necessary to ensure
that the Government can plan for alternative scenarios
by allowing for the commencement by regulation of
subordinate legislation for VAT customs or excise, as
and when necessary. The power will enable a smooth
and orderly withdrawal from the EU for the purposes of
VAT, customs and excise by extending existing powers
to include the making of supplementary, incidental or
consequential provision and transitional or transitory
provision or savings. The clause will enable the UK to
engage in appropriate contingency planning by allowing
subordinate legislation to be made and laid well in
advance of exit.

Clause 53 defines excise duty for the purposes of
part 5 of the Bill. As in part 4, it is defined as

“any excise duty under…the Alcoholic Liquor Duties Act 1979…the
Hydrocarbon Oil Duties Act 1979, or…the Tobacco Products
Duty Act 1979.”

The definition excludes some domestic excise duties,
such as air passenger duty and betting and gaming
duties. The clause tailors the scope of the powers set out
in part 5 to what is necessary and ensures that they can
be exercised only in relation to those excise duties that
are most regulated by EU law and most affected by the
UK’s withdrawal from the European Union.

The hon. Member for Aberdeen North asked about
shipwork end-use duty relief. Clause 19, which we have
already debated, deals with reliefs. I believe that secondary
legislation under that clause could deal with the issues
she raised, but I will certainly look into the matter and
come back to her.

Kirsty Blackman: I am feeling slightly sorry for you,
Mrs Main—having to chair a Committee that erupts
into riotous laughter, which is most unusual for a customs
Bill Committee. I appreciated the Minister’s speech, but
I think he is losing his oomph somewhat—[HON. MEMBERS:
“Oh!”]—although I am sure he will find it again.

We are reaching the end of our discussions. I am sure
all members of the Committee are quite glad about
that, because I am not sure how much more we can
discuss sunset clauses. However, I have a few more
points to raise about our amendments. Amendment 120
would replace the second “appropriate” in clause 51(1)
with the word “necessary”, because otherwise Ministers
will be given an incredible level of power to use their
own discretion to decide what is appropriate. We have
raised concerns before about the level of power that
such clauses give Ministers. Changing “appropriate” to

“necessary” would allay some of those concerns: it
would be a stronger test and would require a stronger
case from Ministers. I think that is a reasonable request.

Before I move on to Executive privilege more generally,
may I address something the Minister said? When he
raised his concerns about having a sunset clause that
specified a date of 29 March 2021, he said that the
agreement might be made very close to that date. That
is incredibly worrying, given that we do not yet have any
agreement or any idea what things will look like on exit
day. The Government and the EU look likely to push
the matter as close to the wire as possible, because it
seems that there is an awful lot of distance to travel—
particularly since the Government do not actually know
what they want. If businesses face the same situation
approaching 29 March 2021, after a two-year transition
process—if the Minister wants to call it an implementation
process, that is absolutely fine—and two years after
having gone through a crazy period when they had no
idea what was coming round the corner, that will be a
major problem for them. It will be a major problem for
productivity, as has been mentioned throughout. It is
incredibly worrying that, at the end of a two-year
transition period, we might still not be clear about exactly
how things will look a very short period afterwards.

On what the hon. Member for Stalybridge and Hyde
said about the duty to check the powers of the Executive
and not to alter the balance, I argue that we actually do
need to alter the balance. I find this job incredibly
frustrating in a number of ways because of the extreme
power of the Executive. In a lot of cases, they do not
have to use their parliamentary majority—they do not
currently have one—because they have Executive privilege
to do a number of things that I do not believe they should
have the power to do. In many cases, only Ministers are
able to table amendments, programme motions and so
on, because the Executive have that power. They also
have the power to set the agenda. That means that, for
parliamentarians outwith the Government—whether they
are on the Government Back Benches or in opposition—
things are more difficult.

The current system of Executive privilege is completely
unbalanced. It should be shifted towards the Government
having to use their parliamentary majority to do things.
That would make this a better place. I am shocked that
more parliamentarians are not as enraged as I am by
that, and that it is not brought up in the House more
often. It is not a good way to run a Parliament, and it
should be changed.

That is important in relation to the Bill because the
absence of sunset clauses gives Ministers powers in
perpetuity that I do not believe they should have in
perpetuity. In some cases, I do not think they should
have them at all; they should have to be adequately
scrutinised by Parliament and have to get measures
through votes. The absence of sunset clauses gives
Ministers powers for ever more, and I do not believe
that should happen. It may be that, 10 years down the
line, a Minister decides that something relates to the
UK leaving the EU and therefore makes what he thinks
is an appropriate change. I do not believe that should
continue to be possible.

That is particularly important in respect of clause 51.
I can see some of the arguments the Government may
make about other clauses—they may say the changes
they permit are just tinkering with technical regulations
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in relation to VAT, customs or excise duties—but in this
clause Ministers give themselves power to make more
fundamental changes. That completely fails the people
who voted for Brexit to take back control. The Government
say they intend to support that view and to assist people
with taking back control, but what they are doing here
absolutely will not achieve that aim; it will concentrate
power for ever more in the hands of the Executive. The
Government need to think carefully about that.

Mel Stride: I thank the hon. Lady for her contribution.
I will not rehearse the entertaining conversation we had
about “appropriate” and “necessary”, but I understand
her points. However, I maintain that there is a logical,
lexical complication with—[Interruption.] Yes, I am
getting drawn back into the debate again. I do not want
to go there.

The second, pertinent point the hon. Lady raised was
that the Bill, by not having the sunset clauses that she
seeks, conjures up the possibility of us catering for a
very late deal. Although it does indeed allow for that
eventuality, that is not the same as us suggesting that we
expect it to happen. We are balancing the likelihood of
a very late deal, which I suggest is extremely low, with
the consequences of that happening, which would be
significant. In a sense, it is almost analogous to why we
insure our house. We do not expect it to go up in flames
during our lifetime, but given the consequences of that
happening, it is prudent to insure. On that basis, we are
applying the same kind of principle in this particular
situation.

4 pm

Kirsty Blackman: I reserve the right to bring the
amendment back on Report because it is incredibly
important, but I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 51 ordered to stand part of the Bill.

Clauses 52 and 53 ordered to stand part of the Bill.

Clause 54

CONSEQUENTIAL AND TRANSITIONAL PROVISION

Kirsty Blackman: I beg to move amendment 100, in
clause 54, page 37, line 5, leave out the second “appropriate”
and insert “necessary”
This amendment ensures that regulations making consequential and
transitional provision may only be made when necessary.

The Chair: With this it will be convenient to discuss
the following:

Amendment 101, in clause 54, page 37, line 14, leave
out the second “appropriate” and insert “necessary”
This amendment ensures that regulations making consequential and
transitional provision may only be made when necessary.

Clause stand part.

Kirsty Blackman: I confess I am also losing my oomph—
[HON. MEMBERS: “Never!”]—when it comes to talking
about the differences between “appropriate” and
“necessary”. [Interruption.]

The Chair: Order. The hon. Lady is seeking to make
her views known, and I would like to hear her.

Kirsty Blackman: Thank you, Mrs Main. Both
amendments would change the word “appropriate” to
“necessary”. The first amendment relates to the powers
that Ministers have over changing statutory instruments.
The second also relates to statutory instruments, but in
terms of transitional, transitory or saving provisions.
We have previously rehearsed why I think “necessary” is
a better word to use in these circumstances. The Minister
thinks “appropriate” is better, so I imagine he will not
need to speak for long in responding to my amendments.

Mel Stride: I will be brief. I am aware—it is one
reason why I have been speaking fairly rapidly—that we
still have a little to get through, and I do not want to
deprive the Opposition of the opportunity to fully
scrutinise what remains of the Bill. Clause 54 confers a
power on the Treasury or the Secretary of State to make
provision in consequence of the Bill. As the hon. Lady
might expect, the Government do not feel that the
amendments are either appropriate or necessary. On
that basis, I hope she will consider withdrawing it.

Kirsty Blackman: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 54 ordered to stand part of the Bill.

Clause 55

COMMENCEMENT

Anneliese Dodds: I beg to move amendment 17, in
clause 55, page 38, line 15, leave out

“on the day on which this Act is passed”

and insert

“when the condition in section (Pre-commencement review: resource
implications for HMRC) is met”

This amendment is consequential on NC9.

The Chair: With this it will be convenient to discuss
the following:

Amendment 20, in clause 55, page 38, leave out
line 23 and insert—

‘(1A) Section (Pre-commencement review: resource implications
for HMRC)and this Part come into force on the day on which this
Act is passed.”

This amendment is consequential on NC9.

New clause 9—Pre-commencement review: resource
implications for HMRC—

‘(1) The condition in this section is met when—

(a) HMRC Commissioners have carried out a review in
accordance with the provisions of this section, and

(b) the Chancellor of the Exchequer has laid a report of
that review before the House of Commons.

(2) The review by the Commissioners under this section must
consider—

(a) the staff requirements for implementation of the
provisions of this Act,

(b) the extent to which provision has been made to meet
those requirements;
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(c) the information technology requirements for implementation
of the provisions of this Act, and

(d) the level of certainty about the meeting of the requirements
considered in accordance with paragraph (c).

(3) The review shall have regard to information provided by
the Treasury and the Secretary of State about the likely outcome
of negotiations between the United Kingdom Government and
the European Union.”

This new clause requires HMRC to provide an assessment of the
staffing and IT requirements for implementing the provisions of the
Bill, and the prospects of those requirements being met prior to
commencement of the main provisions of the Bill.

Anneliese Dodds: To make things totally clear,
amendments 17 and 20 are consequential on new clause 9,
so I will focus on that. The new clause would insert
provision for pre-commencement review into the Bill.
That relates to clause 55, which is about the conditions
for commencement. We have asked for the HMRC
commissioners to carry out a review that the Chancellor
of the Exchequer would then lay before the House. We
have asked for that review to examine a number of
areas, such as whether the appropriate staffing requirements
have been met for the Bill to be implemented properly,
the extent to which information technology is ready for
implementing the Bill’s provisions and the extent to
which the Government believe that all the requirements
in the Bill have been met.

The new clause is necessary for a variety of reasons; I
will not go through all of them, because we covered
some of the material when we talked on Tuesday about
a review of resources in relation to the authorised
economic operators scheme and the SNP amendment.
None the less, there are matters that it is important this
Committee covers before we finish. We heard some
compelling evidence from witnesses last week who talked
about changes that have occurred within HMRC and
the resourcing of the customs element of HMRC. In
particular, they talked about how a helpline for businesses
with customs problems had been removed, the potential
impacts of the new regionalised system for HMRC, and
how the removal of local offices would mean that
HMRC staff will no longer have a physical presence in
Scotland north of Glasgow and Edinburgh, and none
on the whole south coast of England. The Minister
responded by saying that of course customs officials
would be able to travel. Yes, that is definitely the case,
but as someone who has frequently had to get to Dover
by road and by public transport, I can say that that is
often not easy. There are significant concerns about
that.

There are also continuing worries about whether staff
numbers are appropriate. We had a little bit of discussion
about that at close of play on Tuesday, again in relation
to an SNP amendment. The Minister said then that it
was possible that, to deal with the requirements of the
Government’s approach, the number of customs officers
might increase from 5,000, according to figures submitted
to the World Customs Organisation, by between 3,000
and 5,000. Let us say that they increase by 5,000 to
10,000, doubling the current number. I have redone the
calculations that I did last Tuesday. That would mean
that every British customs officer would still be required
to process about 7,700 customs declarations a year.
That is still substantially more than their counterparts
in other countries: 20 times more than in Australia, six
times more than in America, almost twice as many as in
Norway and about 20% more than their Swiss counterparts,

who seem to process the largest number after the UK,
by my calculations on comparable countries. That is
without the many additional declarations that might
come if the Government decide not to form part of a
customs union with the rest of the EU. Therefore, there
are legitimate questions to ask about whether HMRC
really has the capacity to deliver what is being asked
of it.

That is particularly important today. I understand
that there are leaked documents suggesting that the EU
is concerned that the UK might seek to undercut standards,
particularly on taxation requirements. I am not sure
whether it mentions customs in that regard, but it is
important for the UK to send out a strong message that
we want to uphold standards—particularly on something
like customs, where there is the potential for a large
amount of fraud that could affect other countries, but
also on many allied problems mentioned by our witnesses,
such as phytosanitary measures, veterinary standards,
control of illegal trafficking of goods and so forth. I
hope that the Government will give us a strong commitment
to properly review resources. We need more than what
we have already.

Kirsty Blackman: I completely agree with everything
that the hon. Lady is saying. It is important for businesses
to have certainty about how the extra resourcing will
work—if there is extra resourcing—so that they will
know how to interact and have confidence that the system
will work after exit or implementation day.

Anneliese Dodds: I am grateful for the hon. Lady’s
support. Due to the changes to the deployment of
HMRC in Scotland, the issue is very relevant to many
of her constituents. I am pleased that the Government
seem to be moving in the right direction. We have a
commitment to more staff, which is positive, and the
Minister’s responses to my written questions seem to
focus more on additional numbers and less on
redeployment, as they did in the concerning responses
previously. Surely, given the potentially increased amount
of activity that a new customs regime would necessitate,
we need to be on stronger ground if we are to avoid a
difficult time for British businesses and retaliatory measures
from the rest of the EU if it feels that we are not
upholding our obligations.

Mel Stride: Amendments 17 and 20 and new clause 9
seek to require HMRC to review its staffing and IT
requirements, with the Chancellor to report that to
Parliament before commencement. The Government
oppose the amendments. It is not appropriate to legislate
to require such a review, because HMRC staffing and
IT requirements largely depend on the outcome of the
negotiations with the EU and the details of the new
customs regime, which will be set out in secondary
legislation.

I assure the Committee that the Government are
preparing for every possible outcome, and the activities
required by the amendments are already happening as
part of HMRC’s business planning. I am in discussions
with HMRC on a regular basis, including with the head
of HMRC, on the details of how we will ensure we have
the technology in place.

We have had a number of conversations in Committee
about the customs declaration service and the challenges
of all the additional declarations that that system may
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yet have to handle, as well as the hon. Lady’s points on
personnel. I am aware of the points she made on access
to the various ports, given the changes to the structure
of offices in the transformation programme that HMRC
is undergoing. She is correct that the figure we will be
looking at in terms of additional personnel is between
3,000 and 5,000. I suspect it will be nearer the upper
limit than the lower limit, but those decisions are imminent.
I hope that those reassurances will lead her not to move
her new clause and to withdraw the consequential
amendments.

Anneliese Dodds: I am grateful to the Minister for
those clarifications and commitments, particularly on
staffing. It is good to hear that the Government are
considering ensuring that there are sufficient human
resources. However, as I hopefully made clear in my
remarks, I am concerned that, from an international
perspective, we will still be under capacity. There may
be reasons for that, but I would like the Government to
explain them. We seem to be radically below par compared
with other comparable nations.

When it comes to IT, the Government have now
accepted that there are many challenges, and I understand
that the CHIEF—customs handling of important and
export freight—system will now be run on for a period.
That is sensible, but it would have been good to get that
agreement earlier, because not having that assurance
before caused business some concern. Obviously, the
CDS programme was announced before the European
referendum—it has been a long-running process—but it
is important that we recognise the additional pressure
that that switchover will put on services at the very time
a new customs regime might be coming in. I will not
press the amendment, but we may move the new clause,
as with a number of other new clauses. I am grateful to
the Minister for those clarifications, so I beg to ask
leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Peter Dowd: I beg to move amendment 18, in
clause 55, page 38, line 15, leave out

“on the day on which this Act is passed”

and insert

“when the condition in section (Pre-commencement review: effects
on frictionless trade with European Union) is met”.

This amendment is consequential on NC10.

The Chair: With this it will be convenient to discuss
the following:

Amendment 21, in clause 55, page 38, leave out
line 23 and insert—

“(1A) Section (Pre-commencement review: effects on
frictionless trade with European Union) and this Part come into
force on the day on which this Act is passed.”

This amendment is consequential on NC10.

New clause 10—Pre-commencement review: effects on
frictionless trade with European Union—

“(1) The condition in this section is met when—

(a) the Treasury has carried out a review in accordance
with the provisions of this section, and

(b) the Chancellor of the Exchequer has laid a report of
that review before the House of Commons.

(2) The review by the Treasury under this section must
consider the likely effects of implementation of the provisions of
this Act on the prospects for frictionless trade with the European
Union after the United Kingdom’s withdrawal from the
European Union.

(3) The review must consider separately the matters specified
under subsection (2) in relation to—

(a) circumstances in which there is no withdrawal agreement
with the European Union (within the meaning of
section 9 of the European Union (Withdrawal) Act 2018),

(b) any implementation or transitional period after the
United Kingdom’s withdrawal from the European
Union, and

(c) the period subsequent to that specified in paragraph (b).

(4) The review shall have regard to information provided by
the Secretary of State about the likely outcome of negotiations
between the United Kingdom Government and the European
Union.”

This new clause requires the Treasury to provide an assessment of the
effects of implementation of the Bill on the prospects for frictionless
trade staffing and IT requirements for implementing the provisions of
the Bill, and the prospects of those requirements being met prior to
commencement of the main provisions of the Bill.

Peter Dowd: The proposals seek to provide
commencement for various provisions in the Bill under
parts 1 to 5. New clause 10 seeks to require the Treasury
to carry out a pre-commencement review considering
the likely effects of the implementation of the provisions
of the Bill on the prospects for frictionless trade within
the EU after the United Kingdom’s withdrawal from
the EU.

The review should also consider circumstances in
which there is no agreement with the EU and an
implementation or transitional period after the UK’s
withdrawal. It would also have regard to information
provided by the Secretary of State about the likely
outcome of negotiations between the UK and the EU.
As the explanatory statement that accompanies the new
clause makes clear, we seek to ensure that the Treasury
makes a proper assessment of the impact of the
implementation of the Bill on staffing and IT requirements
in the context of maximising frictionless trade across
the UK border.

In evidence to the Committee, the Public and Commercial
Services Union commented on staffing, which the new
clause seeks to ensure is properly addressed, as my hon.
Friend the Member for Oxford East also indicated.
Since 2006, the number of HMRC staff has roughly
halved, from more than 100,000 staff members to 56,000,
and the proposed office closures suggest that more
might be on the way. It is not just PCS that is concerned.
Anastassia Beliakova said:

“Another concern…is that there is an evidenced shortage of
staff dedicated to goods checks. That has been ongoing for a
number of years, and questions are being asked about whether
there is sufficient resource and focus allocated to goods checks
and support. Those questions will become much more acute with
all the coming changes.”––[Official Report, Taxation (Cross-border
Trade) Public Bill Committee, 23 January 2018; c. 4, Q1.]

At the end of the day, it is incumbent on the Government
to hear what we have to say and act before it is too late
to enable frictionless trade, which is one of their primary
concerns.

4.15 pm

Kirsty Blackman: I will be brief. Jeremy White from
the Chartered Institute of Taxation said:
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“The only frictionless trade known to man is customs union.”––
[Official Report, Taxation (Cross-border Trade) Public Bill Committee,
23 January 2018; c. 28, Q33.]

I wholeheartedly agree. The Scottish National party’s
position is and has always been that we should remain
in the customs union with the EU. That is the only
sensible way of eliminating all barriers to frictionless
trade.

The thing about having a free trade agreement that
removes tariffs is that tariffs are not the only barriers to
trade. They are not the only thing to cause friction at
borders and problems for companies and individuals.
The non-tariff barrier issues include things like stacking
lorries, which we heard about in relation to the issue of
roll-on/roll-off; how companies and organisations will
make customs declarations; the digitalisation or not of
customs declarations; and the standardisation of rules
of origin, which is the biggest issue relating to the
customs union. Those who are exporting to the EU will
have to complete rules of origin documentation, having
never had to do it before. If we do not have a shared
external tariff, that will happen.

I am absolutely clear that this is a good new clause.
We need frictionless trade with the European Union,
but I am clear that the only way to achieve that is by
being in the customs union.

Mel Stride: Amendments 18 and 21 to clause 55 and
new clause 10 seek to require the Treasury to review the
likely effects of the Bill on frictionless trade with the
EU, and for the Chancellor to report that to Parliament
before commencement. I assure the Committee that the
Government are committed to providing information
on the impact once the outcome of the negotiations is
clearer.

We believe that putting those requirements on the
face of the Bill is unnecessary. Any changes will be set
out in secondary legislation, and Parliament will of
course have the ability to consider, scrutinise and decide
upon the content of that legislation in the normal way.
Furthermore, any review that is carried out before the
outcome of the negotiations will necessarily be somewhat
speculative.

Peter Dowd: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Peter Dowd: I beg to move amendment 19, in
clause 55, page 38, line 15, leave out

“on the day on which this Act is passed”

and insert

“when the condition in section (Pre-commencement review: effects
on border experience) is met”.

This amendment is consequential on NC11.

The Chair: With this it will be convenient to discuss
the following:

Amendment 22, in clause 55, page 38, leave out
line 23 and insert—

“(1A) Section (Pre-commencement review: effects on border
experience)and this Part come into force on the day on which this
Act is passed.”

This amendment is consequential on NC11.

New clause 11—Pre-commencement review: effects on
border experience—

“(1) The condition in this section is met when—

(a) HMRC Commissioners have carried out a review in
accordance with the provisions of this section, and

(b) the Chancellor of the Exchequer has laid a report of
that review before the House of Commons.

(2) The review by the Commissioners under this section must
consider the likely effects of implementation of the provisions of
this Act on the border experience of importers and exporters and
those engaged in associated economic activities.

(3) The review must consider separately likely effects on the
border experience of those importing goods from or exporting
goods to the European Union.

(4) The review must consider the matters specified under
subsection (3) in relation to—

(a) circumstances in which there is no withdrawal agreement
with the European Union (within the meaning of
section 9 of the European Union (Withdrawal) Act 2018),

(b) any implementation or transitional period after the
United Kingdom’s withdrawal from the European
Union, and

(c) the period subsequent to that specified in paragraph (b).

(5) The review shall have regard to information provided by
the Secretary of State about the likely outcome of negotiations
between the United Kingdom Government and the European
Union.”

This new clause requires HMRC to provide an assessment of the effects
of implementation of the Bill on the border experience of importers and
exporters and those engaged in associated economic activities, with
particular reference to trade with the European Union, prior to
commencement of the main provisions of the Bill.

Peter Dowd: The amendment seeks to oblige HMRC
commissioners to carry out a pre-commencement review
of the effect on the border experience. The Chancellor
of the Exchequer will then be mandated to lay a report of
that review before the House.

The reasoning behind new clause 11 is simple: we are
facing a shift of enormous magnitude, which demands
a corresponding change in our approach to how we
practically handle the processing of customs at the
border. The change comes at the same time as existing
resource challenges to HMRC. We are concerned and
will continue to be so about the issue of provision to the
appropriate authorities. I have made that point to the
Minister time and again, and I hope he listens to what
we are saying, even at this late stage.

Kirsty Blackman: I have significant concerns about
the way this clause is going to work, given that the UK
Government’s priority in the Border Force has been
immigration rather than customs staff. Therefore, there
has been an erosion of the customs staff who have got
experience and understanding of the frontline. I am not
yet convinced. Although the Government are talking
about putting extra people into HMRC, I have not
heard enough about equivalent extra staff being put
into the Border Force so that it can appropriately police
things in relation to customs. I have significant concerns
about the border experience, and I note that that is not
just on the south coast of England. We have borders
when things come in on international flights or ports
outside the south coast of England. It needs to be taken
over the whole geographical spread of the United Kingdom.

Mel Stride: Amendments 19 and 22 to clause 55 and
new clause 11 seek to require HMRC to review the
likely effects of the Bill on the border experience of
importers and exporters, and those engaged in associated
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[Mel Stride]

economic activities, and the Chancellor to report that
to Parliament before commencement of the Bill. The
reasons why the Government will resist them are similar
to the reasons given for resisting the last group of
amendments. It is not appropriate to legislate for such a
review, because the experience of businesses at the
border will depend on the outcome of the negotiations
with the EU, the resulting details of the new customs
regime and the resulting changes needed to maintain a
fully functioning and legally operable VAT and excise
regimes.

To respond to the specific points the hon. Member
for Aberdeen North made about the Border Force, it is
absolutely vital, as she has suggested, that we have
appropriate resource. Of course, that is a Home Office
matter and not within the direct remit of HMRC or the
immediate scope of the Bill, but I reassure her that we
are working across Government and closely with the
Home Office to ensure that, whatever occurs in the
negotiation and whatever the results for our day one
arrangements, we will be ready in terms of both the
Border Force and Customs and Excise.

Peter Dowd: The Minister has heard what I have to
say. We will not be pressing the amendment, although
we will press the new clause. I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Kirsty Blackman: I beg to move amendment 102,
in clause 55, page 38, line 17, after “(2)”, insert “and (2A)”.

This amendment paves the way for amendment 103.

The Chair: With this it will be convenient to discuss
the following:

Amendment 103, in clause 55, page 38, line 32, at end
insert—

“(2A) The following provisions come into force on such day as
the Secretary of State may be regulations under this section
appoint—

(a) section 41 (abolition of acquisition VAT and extension
of import VAT),

(b) section 42 (EU law related to VAT), and

(c) section 43 and Schedule 8 (VAT amendment connected
with withdrawal from EU).

(2B) Regulations under subsection (2A) may not be made until
the Secretary of State has laid before the House of Commons an
impact assessment that considers—

(a) the effect of leaving the EU VAT area on the lawful
importation of goods into the United Kingdom from
the European Union, and

(b) the effect of abolishing acquisition VAT and extending
import VAT on the lawful importation of goods into
the United Kingdom from the European Union.”

The effect of this amendment would require the UK Government to
make an impact assessment on the effects of leaving the EU VAT Area
before any system of upfront import VAT could be applied to goods
lawfully being imported into the UK from the European Union under
EU Law.

New clause 13—VAT deferral scheme—

“(1) This section applies if it appears to the Secretary of State
that the United Kingdom will cease to be a member of the
European Union taxation and customs union.

(2) The Secretary of State must by regulations introduce a
domestic deferral scheme for UK importers.

(3) In designing a scheme under subsection (2), the Secretary
of State must consult with whichever relevant stakeholders
deemed by the Secretary of State to be appropriate.

(4) Regulations under subsection (2) may be made only if a
draft of the regulations has been laid before, and approved by
resolution of, the House of Commons.”

This new clause ensures that in the event that the UK is no longer a
member of the EU VAT area, the Secretary of State must by draft
affirmative regulation introduce a VAT deferral scheme.

Kirsty Blackman: This is the last section on which I
willbemovinganything.Amendment102 isaconsequential
amendmentandrelates toamendment103.Amendment103
requires an impact assessment to take place on the
changes of the EU VAT area, as we have rehearsed, and
the move from acquisition VAT to import VAT.

I am neither convinced nor clear that the Government
have adequately undertaken an assessment of the impact.
Some 132,000 new businesses will come into paying
import VAT for the first time. I do not know that the
Government are aware of how much of an impact that
will have on those businesses. I am not yet at the stage
where I believe the Government have done enough impact
assessments.

I was pleased that the Minister talked earlier about
looking sympathetically at having a system of VAT
deferral or something of that sort to improve cashflow
issues for businesses. I appreciate his saying that and
look forward to more details about how that will work,
so that businesses can make adequate plans. That is not
the only issue that occurs on leaving the EU VAT area.
For the other issues mentioned earlier, for example on
triangulation simplification where companies would have
to register for VAT in more countries, I am again not
convinced that the Government have adequately assessed
the impact they will have on businesses. They are therefore
not in a position to explain that impact to businesses
and assist them in mitigating it.

On new clause 13, I appreciate that the Minister has
said he is sympathetic to making changes on the VAT
deferral scheme, but I intend to press new clause 13 to a
vote so that it is written on the Bill and is not just words
from the Minister that the Government agree to a VAT
deferral scheme. The new clause would ensure that. I do
not intend to push amendments 102 and 103 to the vote,
but I may seek to return to amendment 103 on Report.

Mel Stride: I will start by addressing new clause 13.
The hon. Lady will be aware that the issue of the
potential move from acquisition VAT to import VAT
and its effect on cash flow for businesses was raised by
the Chancellor in the autumn Budget. We are very
aware of that, as the Chancellor has indicated.

On Second Reading, from memory, I was intervened
on by my right hon. Friend the Member for Loughborough
(Nicky Morgan), the Chair of the Treasury Committee,
who raised the same issue. Prior to that, I had had a
meeting with her to discuss the matter in some detail. I
was able to provide her with an assurance on the Floor
of the House that was sympathetic—I think that word
was used—to the issue. We certainly do not wish for a
situation in which we are significantly damaging businesses
as a consequence of any changes. Indeed, in this debate
I have clarified that, under the terms of section 38 of
the Value Added Tax Act 1994, we have the powers to
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make the kind of changes that my right hon. Friend and
I would probably agree are appropriate.

I am grateful to the hon. Lady for not pressing
amendments 102 and 103, which seek to prevent the
Government legislating for a future outside the EU
VAT area before we produce an impact assessment on
the effects that leaving the EU will have on imports.

Peter Dowd: I welcome that point. I would speak to
the amendment but I will not, given the time. Does the
Minister have any indication what the timetable might
be for that structure in relation to deferrals, or can he
come back to us?

Mel Stride: That question prompts another question:
at what point do we reach that matter in the negotiations
with the European Union? It is not possible to answer
that question because it depends on when we get our
deal and where the parameters around VAT, imports
and exports are. All those matters land in that negotiation.
I reiterate the reassurance that we have the ability and
the powers within the VAT Act to act accordingly and
we have a firm intention to ensure that we deal with the
concern we have all identified.

Kirsty Blackman: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 55 ordered to stand part of the Bill.

Clause 56 ordered to stand part of the Bill.

New Clause 1

SETTING THE CUSTOMS TARIFF: ENHANCED

PARLIAMENTARY PROCEDURE

“(1) This section applies to—

(a) the first regulations to be made under section 8, and

(b) any other regulations to be made under that section the
effect of which is an increase in the amount of
import duty payable under the customs tariff in a
standard case (within the meaning of that section).

(2) No regulations to which this section applies may be made
by the Treasury in exercise of the duty in section 8(1) except in
accordance with the steps set out in this section.

(3) The first step is that a Minister of the Crown must lay
before the House of Commons a draft of the regulations that it is
proposed be made

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (3)—

(a) the rate of import duty applicable to goods falling
within a code given in regulations previously made
under section 8 or in the draft of the regulations laid
in accordance with subsection (3);

(b) anything of a kind mentioned in section 8(3)(a) or (b)
by reference to which the amount of any import duty
applicable to any goods is proposed to be determined;
and

(c) the meaning of any relevant expression used in the
motion.

(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(6) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4)(a)
to (c), give effect to the terms of the resolution referred to in
subsection (5).”—(Peter Dowd.)

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting the customs tariff, with a requirement
for the House of Commons to pass an amendable resolution authorising
the rate of import duty on particular goods.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 25]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

4.30 pm

New Clause 2

PREFERENTIAL RATES UNDER ARRANGEMENTS:
ENHANCED PARLIAMENTARY PROCEDURE

‘(1) This section applies to—

(a) the first regulations to be made under section 9 in
respect of a country or territory outside the United
Kingdom, and

(b) any other regulations under that section the effect of
which is an increase in the amount of import duty
applicable to any goods set by any regulations to
which paragraph (a) applies.

(2) No regulations to which this section applies may be made
by the Treasury in exercise of the power in section 9(1) except in
accordance with the steps set out in this section.

(3) The first step is that a Minister of the Crown must lay
before the House of Commons—

(a) a statement of the terms of the arrangements made
with the government of the country or territory
outside the United Kingdom; and

(b) a draft of the regulations that it is proposed be made.

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (3)(b), the rate of import duty
applicable to goods, or any description of goods, originating
from the country or territory.

(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(6) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4),
give effect to the terms of the resolution referred to in
subsection (5).’—(Peter Dowd.)
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This new clause establishes a system of enhanced parliamentary
procedure for regulations setting lower import duties as a result of an
arrangement made with the government of another country or territory,
with a requirement for the House of Commons to pass an amendable
resolution authorising the rate of import duty on particular goods.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 26]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

New Clause 3

QUOTAS: ENHANCED PARLIAMENTARY PROCEDURE, ETC.

‘(1) No regulations may be made by the Treasury in exercise of
the power in section 11(1) except in accordance with the steps set
out in subsections (2) and (4) to (6).

(2) The first step is that a Minister of the Crown must lay
before the House of Commons—

(a) a statement on the matters specified in subsection (3);
and

(b) a draft of the regulations that it is proposed be made.

(3) Those matters are—

(a) in respect of any case where the condition in section 11(2)(a)
is met, a statement of the terms of the arrangements
made with the government of the country or territory
outside the United Kingdom;

(b) in respect of any case where the condition in
section 11(2)(b) is met, a statement of the reasons
why the Treasury consider it is appropriate for the
goods concerned to be subject to a quota.

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (2)(b)—

(a) the amount of import duty proposed to be applicable
to any goods that are or are proposed to be subject to
a quota; and

(b) the factors by reference to which a quota is to be
determined.

(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as amended).

(6) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4),
give effect to the terms of the resolution referred to in
subsection (5).

(7) No regulations may be made making provision on the
matters in section 11(3)(c) unless a draft has been laid before and
approved by a resolution of the House of Commons.’—(Peter
Dowd.)

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting quotas under Clause 11, with a
requirement for the House of Commons to pass an amendable
resolution authorising the key provisions of the proposed regulations,
and also requires that regulations establishing a licensing or allocation
system are subject to the affirmative procedure.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 27]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

New Clause 4

PREFERENTIAL RATES GIVEN UNILATERALLY: ENHANCED

PARLIAMENTARY PROCEDURE, ETC.

‘(1) No regulations may be made by the Treasury in exercise of
the power in section 10(1) except in accordance with the steps set
out in subsections (2) and (4) to (6).

(2) The first step is that a Minister of the Crown must lay
before the House of Commons—

(a) a statement on the matters specified in subsection (3);
and

(b) a draft of the regulations that it is proposed be made.

(3) Those matters are the reasons for—

(a) the proposed application and non-application of the
scheme to each country listed in Parts 2 and 3 of
Schedule 3;

(b) any proposed conditions for the application of the
lower rates or nil rate, and

(c) any proposed provisions about the variation,
suspension and withdrawal of the application of the
lower rates or nil rate.

(4) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (2)(b)—

(a) each country to which the proposed regulations apply;

(b) the proposed conditions for the application of the
lower rates or nil rate, and

(c) the proposed provisions about the variation, suspension
and withdrawal of the application of the lower rates
or nil rate.

(5) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(6) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4),
give effect to the terms of the resolution referred to in
subsection (5).
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(7) No regulations may be made under the following
provisions unless a draft has been laid before and approved by a
resolution of the House of Commons—

(a) section 10(4)(a) (meaning of “arms and ammunition”);

(b) paragraph 2(1) of Schedule 3 (power to add or remove
countries from lists in that Schedule).’—(Peter
Dowd.)

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting lower import duties for eligible
developing countries, with a requirement for the House of Commons to
pass an amendable resolution authorising the key provisions of the
proposed regulations, and also requires that certain other regulations
are subject to the affirmative procedure.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 28]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

New Clause 5

DUMPING OF GOODS AND RELATED ACTIVITIES:
ENHANCED PARLIAMENTARY PROCEDURE, ETC.

‘(1) No regulations may be made by the Secretary of State in
exercise of the power in section 13(5) except in accordance with
the steps set out in subsections (2) to (5).

(2) The first step is that a Minister of the Crown must lay
before the House of Commons a draft of the regulations that it is
proposed be made.

(3) The second step is that a Minister of the Crown must make
a motion for a resolution in the House of Commons setting out,
in respect of proposed regulations of which a draft has been laid
in accordance with subsection (2)(b), the amount of import duty
proposed to be applicable to any goods that are or are proposed
to be subject to a quota.

(4) The third step is that the House of Commons passes a
resolution arising from the motion made in the form specified in
subsection (4) (whether in the form of that motion or as
amended).

(5) The fourth step is that the regulations that may then be
made must, in respect of any matters specified in subsection (4),
give effect to the terms of the resolution referred to in
subsection (5).

(6) No regulations may be made under the following
provisions unless a draft has been laid before and approved by a
resolution of the House of Commons—

(a) paragraph 1(3) of Schedule 4 (definitions and
determinations in relation to goods being “dumped”);

(b) paragraph 5 of Schedule 4 (determination of certain
matters relating to “injury” to a UK industry);

(c) paragraph 26(1) of Schedule 4 (provision for suspension
of anti-dumping or anti-subsidy remedies);

(d) paragraph (1)(2)(c) of Schedule 5 (defining a “significant”
increase)

(e) paragraph 2 of Schedule 5 (definitions relating to “serious
injury” to a UK industry);

(f) paragraph 22(1) of Schedule 5 (provision for suspension
of safeguarding remedies).’—(Peter Dowd.)

This new clause establishes a system of enhanced parliamentary
procedure for regulations setting quotas under Clause 13 to give effect
to recommendations of the TRA, with a requirement for the House of
Commons to pass an amendable resolution authorising the quota
provisions of the proposed regulations, and also requires that certain
regulations under Schedules 4 and 5 are subject to the affirmative
procedure.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 29]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

New Clause 9

PRE-COMMENCEMENT REVIEW: RESOURCE IMPLICATIONS

FOR HMRC

‘(1) The condition in this section is met when—

(a) HMRC Commissioners have carried out a review in
accordance with the provisions of this section, and

(b) the Chancellor of the Exchequer has laid a report of
that review before the House of Commons.

(2) The review by the Commissioners under this section must
consider—

(a) the staff requirements for implementation of the provisions
of this Act,

(b) the extent to which provision has been made to meet
those requirements;

(c) the information technology requirements for implementation
of the provisions of this Act, and

(d) the level of certainty about the meeting of the requirements
considered in accordance with paragraph (c).

(3) The review shall have regard to information provided by
the Treasury and the Secretary of State about the likely outcome
of negotiations between the United Kingdom Government and
the European Union.’—(Peter Dowd.)

This new clause requires HMRC to provide an assessment of the
staffing and IT requirements for implementing the provisions of the
Bill, and the prospects of those requirements being met prior to
commencement of the main provisions of the Bill.

Brought up, and read the First time.

Question put, That the clause be read a Second time.
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The Committee divided: Ayes 9, Noes 10.

Division No. 30]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

New Clause 13

VAT DEFERRAL SCHEME

“(1) This section applies if it appears to the Secretary of State
that the United Kingdom will cease to be a member of the
European Union taxation and customs union.

(2) The Secretary of State must by regulations introduce a
domestic deferral scheme for UK importers.

(3) In designing a scheme under subsection (2), the Secretary
of State must consult with whichever relevant stakeholders
deemed by the Secretary of State to be appropriate.

(4) Regulations under subsection (2) may be made only if a
draft of the regulations has been laid before, and approved by
resolution of, the House of Commons.”—(Kirsty Blackman.)

This new clause ensures that in the event that the UK is no longer a
member of the EU VAT area, the Secretary of State must by draft
affirmative regulation introduce a VAT deferral scheme.—(Kirsty
Blackman.)

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 31]

AYES

Blackman, Kirsty

Chapman, Douglas

Dakin, Nic

Dodds, Anneliese

Dowd, Peter

Hardy, Emma

Hill, Mike

Morris, Grahame

Reynolds, Jonathan

NOES

Davies, Chris

Hair, Kirstene

Kwarteng, Kwasi

Menzies, Mark

Rowley, Lee

Rutley, David

Stride, rh Mel

Stuart, Graham

Sturdy, Julian

Wragg, Mr William

Question accordingly negatived.

Mel Stride: On a point of order, Mrs Main. Is this an
appropriate moment to say a few words to thank the
Committee? Perhaps I should begin by thanking you,
Mrs Main, and Ms Buck, for the exemplary and impartial
way in which you have both chaired our proceedings. I
also thank all members of the Committee for the convivial
and positive way in which we have conducted our
proceedings, occasionally with a little levity creeping in,
which is always a nice sign, I think.

The Chair: Only when necessary.

Mel Stride: Yes, Mrs Main, necessary and appropriate
levity has been put into our proceedings. I thank all
Members for their contributions, as I always say on this
occasion, particularly those on our side. When the hon.
Member for York Outer intervened, that was a stellar
and special moment. It was a highlight on our side of
the Committee.

I thank the Opposition Front-Bench spokesperson,
the hon. Member for Bootle, before he disappears into
the sunset—probably under the auspices of his own
sunset clause. I thank him for his usual good humour.
His Henry VIII quote was particularly good, but I am
convinced that, as with all the others, he probably just
makes them up. I can assure the hon. Member for
Aberdeen North I will get my oomph back on Report.
My mojo will be in fine form. I thank the hon. Member
for Oxford East for the assiduous approach that she has
taken to her duties on the Committee and for not
mentioning on this occasion the dead dog and the
bicycle, for which I am ever so grateful.

I thank the Treasury, in particular my officials, Tom
Docherty, Matthew Parry, Emily Marsh and Fraser
Eccles, for all the support that they have given to me
personally, and the other Departments, the Department
for International Trade and the Department for
Environment, Food and Rural Affairs, that have contributed
to the process. I thank our new Minister, the Under-
Secretary of State for International Trade, my hon.
Friend the Member for Beverley and Holderness, who
put in a fabulous performance on his first Committee as
a Minister, with great force and great style. I thank the
Whips on both sides, who are the unsung heroes. I
always thank the Whips because I care about my future
and my career.

I thank Hansard and the Doorkeepers. I also extend a
heartfelt thank you from the whole Committee to the
witnesses who appeared before us—perhaps specifically
to Joel Blackwell, who has emerged as the most celebrated
witness of our proceedings. I thank them all for having
contributed in such a positive way.

Peter Dowd: Further to that point of order, Mrs
Main. I thank you and Ms Buck for the eloquence in
which you have chaired the meeting, and for your
forbearance. I thank the Clerks, Hansard and the
Doorkeepers for their sterling work; they have even
more forbearance. I thank colleagues who have undertaken
scrutiny in a forensic, good-humoured and professional
fashion, and that includes the Members on the Government
Benches. I also thank all our staff, Sam Goodman, Tom
Peters, Sophia Morrell and Jack Jenkins, for their hard
work on the Bill.

The whole debate has been pretty commensurate
and pretty good. I finish with a couple of things: the
Government epitaph will be “Down with sunsets!”;
and, finally, “Parting is such sweet sorrow”.

Kirsty Blackman: Further to that point of order,
Mrs Main. In addition to the other thanks, I think this
has been a very good debate and we have spoken in a lot
of detail about a huge variety of issues, because the Bill
covers a number of different things. The amount of
knowledge expressed in the room has been a good
display of what Parliament can do when it is doing
something in the right way.

339 340HOUSE OF COMMONSPublic Bill Committee Taxation (Cross-border Trade) Bill



In particular, I say a huge amount of thanks to the
Clerks, who have been absolutely invaluable in their
support to me. I could not have done this without
them—they have been fantastic, so I thank them so
much.

Graham Stuart: Further to that point of order, Mrs Main.
I will not repeat all the thanks that my right hon. Friend
the Financial Secretary so eloquently made. I agreed
with every word he said. Obviously, as the new boy on
the block I thank him for his support, and I thank the
Committee for being indulgent of me. In fact, the
astonishing amiability and amicability of Opposition
colleagues even in the face of my tetchiness is something
on which I shall have to reflect over the weekend.

I thank all the Department for International Trade

staff who supported me in work on the Bill. With HMT,

we are bringing forward a piece of legislation that has

been subject to good humoured but forensic scrutiny,

not only from witnesses but from members of the

Committee. I thank all the staff, Clerks and others for

their support.

Bill to be reported, without amendment.

4.42 pm

Committee rose.
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Written evidence reported to the House
TCTB16 ACITA (Automated Customs and International
Trade Association)

TCTB17 Motorcycle Industry Association (MCIA)
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