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Public Bill Committee

Tuesday 23 January 2018

(Morning)

[PHILIP DAVIES in the Chair]

Trade Bill

9.25 am

The Chair: Before we begin, I have a few preliminary
points to make. Please switch electronic devices to silent.
Tea and coffee are not allowed during sittings. We will
first consider the programme motion on the amendment
paper. We will then consider a motion to enable the
reporting of written evidence for publication and a
motion to allow us to deliberate in private about our
questions before the oral evidence sessions. In view of
the limited time available, I hope we can take those
matters without too much debate or delay.

I first call the Minister to move the programme
motion, which was decided by the Programming Sub-
Committee yesterday.

Motion made, and Question proposed,

That—

(1) the Committee shall (in addition to its first meeting at
9.25 am on Tuesday 23 January) meet—

(a) at 2.00 pm on Tuesday 23 January;

(b) at 11.30 am and 2.00 pm on Thursday 25 January;

(c) at 9.25 am, 2.00 pm and 5.30 pm on Tuesday 30 January;

(d) at 11.30 am on Thursday 1 February.

(2) the Committee shall hear oral evidence in accordance with
the following Table:

Table

Date Time Witness

Tuesday 23 January Until no
later than
10.25 am

Global Justice Now;
Computer and
Communications Industry
Association; Christopher
Howarth, former Senior
Political Analyst, Open
Europe

Tuesday 23 January Until no
later than
11.25 am

CBI; International
Chambers of Commerce
UK; Unite the Union;
FSB

Tuesday 23 January Until no
later than
2.45 pm

Dr Lorands Bartels,
University of Cambridge;
Dr Roiger Hestermeyer,
King’s College London;
Hansard Society Jude
Kirton Darling MEP

Tuesday 23 January Until no
later than
3.30 pm

George Peretz QC,
Monckton Chambers;
Professor Alan Winters,
UK Trade Policy
Observatory; Law
Society Scotland

Table

Date Time Witness

Tuesday 23 January Until no
later than
4.15 pm

British Ceramic
Confederation; UK Steel
Manufacturing Trade
Remedies Alliance; British
Chambers of Commerce

Tuesday 23 January Until no
later than
5.00 pm

UK Finance; British
Retail Consortium
Standard Chartered Bank

Thursday 25 January Until no
later than
12.00 pm

Devro plc; Scotch Whisky
Association Food
Standards Scotland

Thursday 25 January Until no
later than
1.00 pm

Business for Scotland;
British Furniture
Association Hologic

(3) proceedings on consideration of the Bill in Committee
shall be taken in the following order: Clauses 1 to 3; Schedules 1
to 3; Clauses 4 and 5; Schedule 4; Clauses 6 to 12; new Clauses;
new Schedules; remaining proceedings on the Bill;

(4) the proceedings shall (so far as not previously concluded)
be brought to a conclusion at 2.00 pm on Thursday 1 February.
—(Greg Hands.)

Manuscript amendment made: In the table on page 2
of the amendment paper, in the first entry for Tuesday
23 January, leave out
“Computer and Communications Industry Association”

and insert
“Nick Ashton-Hart, Trade Policy Consultant and Associate Fellow,
Geneva Centre for Security Policy”.—(Greg Hands.)

Main Question, as amended, put and agreed to.

Ordered,
That—

(1) the Committee shall (in addition to its first meeting at
9.25 am on Tuesday 23 January) meet—

(a) at 2.00 pm on Tuesday 23 January;

(b) at 11.30 am and 2.00 pm on Thursday 25 January;

(c) at 9.25 am, 2.00 pm and 5.30 pm on Tuesday 30 January;

(d) at 11.30 am on Thursday 1 February.

(2) the Committee shall hear oral evidence in accordance with
the following Table:

Table

Date Time Witness

Tuesday 23 January Until no
later than
10.25 am

Global Justice Now; Nick
Ashton-Hart, Trade
Policy Consultant and
Associate Fellow, Geneva
Centre for Security Policy;
Christopher Howarth,
former Senior Political
Analyst, Open Europe

Tuesday 23 January Until no
later than
11.25 am

CBI; International
Chambers of Commerce
UK; Unite the Union;
FSB

Tuesday 23 January Until no
later than
2.45 pm

Dr Lorands Bartels,
University of Cambridge;
Dr Roiger Hestermeyer,
King’s College London;
Hansard Society Jude
Kirton Darling MEP

Tuesday 23 January Until no
later than
3.30 pm

George Peretz QC,
Monckton Chambers;
Professor Alan Winters,
UK Trade Policy
Observatory; Law
Society Scotland
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Table

Date Time Witness

Tuesday 23 January Until no
later than
4.15 pm

British Ceramic
Confederation; UK Steel
Manufacturing Trade
Remedies Alliance; British
Chambers of Commerce

Tuesday 23 January Until no
later than
5.00 pm

UK Finance; British
Retail Consortium
Standard Chartered Bank

Thursday 25 January Until no
later than
12.00 pm

Devro plc; Scotch Whisky
Association Food
Standards Scotland

Thursday 25 January Until no
later than
1.00 pm

Business for Scotland;
British Furniture
Association Hologic

(3) proceedings on consideration of the Bill in Committee
shall be taken in the following order: Clauses 1 to 3; Schedules 1
to 3; Clauses 4 and 5; Schedule 4; Clauses 6 to 12; new Clauses;
new Schedules; remaining proceedings on the Bill;

(4) the proceedings shall (so far as not previously concluded)
be brought to a conclusion at 2.00 pm on Thursday 1 February.

Resolved,

That, subject to the discretion of the Chair, any written evidence
received by the Committee shall be reported to the House for
publication.—(Greg Hands.)

The Chair: Copies of written evidence that the Committee
receives will be made available in the Committee Room.

Resolved,

That, at this and any subsequent meeting at which oral evidence
is to be heard, the Committee shall sit in private until the
witnesses are admitted.—(Greg Hands.)

9.27 am

The Committee deliberated in private.

Examination of Witnesses

Nick Dearden, Nick Ashton-Hart and Christopher
Howarth gave evidence.

9.30 am

The Chair: Before we start our formal session, I invite
members of the Committee to declare any relevant
interests.

Mr Mark Prisk (Hertford and Stortford) (Con): I am
trade envoy to the Nordic and Baltic nations, and to
Brazil.

Q1 The Chair: Thank you. We will now hear oral
evidence from the witnesses. Before calling the first
Member, I remind the Committee that questions should
be limited to matters within the scope of the Bill, and
we must stick to the timings in the programme motion
that have been agreed. For this session, we have until
10.25 am at the latest.

Will the witnesses please introduce themselves for the
record?

Nick Dearden: I am Nick Dearden, Director of Global
Justice Now.

Nick Ashton-Hart: I am Nick Ashton-Hart from the
Geneva Centre for Security Policy.

Christopher Howarth: I am Christopher Howarth,
former senior political analyst at Open Europe, and
now senior researcher in the House of Commons.

Q2 Barry Gardiner (Brent North) (Lab): Nick Ashton-
Hart, how easy will it be to simply roll over and replicate
the existing trade agreements that we have through the
EU? In your view, does the Bill make provision for
appropriate levels of consultation, parliamentary scrutiny
and accountability?

Nick Ashton-Hart: Thank you for inviting me—this
is a first for me. To answer the first question, it depends
very much on whether it is in the interests of the
counterparties to those agreements to roll them over
without modification. Since those agreements were created
for a number of member states other than just us, those
partner countries will go through a process of evaluating
the net trade benefit to them of applying those terms to
us alone. Where they have an interest in changing the
terms to their benefit, they will seek to do so, because
that is what trade ministries do—they seek economic
benefit for their country, and they expect you to seek it
for yours. Unless the trade benefits for them are exactly
the same for us alone as they are for 28 other countries,
they are going to ask for changes in their interests.

If the shoe were on the other foot, I suspect we can all
imagine that it would be hard for our trade Ministry
officials to come to you all and say, “Well, we have just
copied an agreement with a large trading bloc for one
country’s benefit because it is in a hurry.” I suspect we
will find that this will take some time—trade agreements
always do.

The Chair: Before anyone else answers, may I ask
Members and witnesses to speak up so that we get
everything on the record? That would be perfect. Sorry—the
acoustics in this room are terrible.

Q3 Barry Gardiner: Perhaps Nick Dearden could
pick up the same topic and, in light of what Nick
Ashton-Hart has said, comment on the use of Henry
VIII powers within the Bill.

Nick Dearden: We are really concerned about the
lack of scrutiny and accountability in the Bill. Global
Justice Now, and a number of other organisations,
worked on the Transatlantic Trade and Investment
Partnership for a long time. We had some concerns
about that agreement—not with the potential tariff
areas, but with the non-tariff areas. In modern trade
deals, non-tariff aspects make up the bulk of the agreement.
That means everything from regulation—we probably
all now know more than we would like about chlorinated
chickens, but that is just one symbol of the regulatory
aspects of trade deals that really concern the public,
and I think many parliamentarians, too. Intellectual
property, which has a direct correlation to the price of
medicines and the price that the NHS may bear for
them, through to local government procurement and
e-commerce can also be added to that.

Modern trade deals touch on huge areas of public
policy, which should be within the scope of Parliament
to control. We are concerned that the Bill does not
allow for that scope. As Nick said, it is difficult for us to
imagine that many of these deals will be a straight cut
and paste. That is why the explanatory notes allow for
substantial changes to be made to the deals, but without
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the requisite scrutiny that we believe Members deserve
and require if we are to have proper control of our
trade policy.

Barry Gardiner: Chair, I know that others on my side
wish to come in, but those on the other side may wish to
speak.

Q4 Bill Esterson (Sefton Central) (Lab): Can I follow
up? Can you at least suggest what sort of changes you
think are necessary? How do you think Parliament can
deliver what you have just indicated you want?

Nick Dearden: Certainly. We think there should be
several stages. First, before the negotiations, Parliament
or a parliamentary Committee should give consent to
those negotiations and should have some role in setting
out the broad framework or objectives. We also think
that at that stage the Government should have a
responsibility to conduct and publish impact assessments
and public consultations. It is set out in great detail how
those should be conducted in the European Union and
the United States.

As the negotiations are proceeding, Parliament should
be able to scrutinise Ministers on what they are negotiating.
It should be able to see negotiating texts. We think there
should be a presumption that negotiating texts should
be transparent to everybody, but even if there are specific
reasons why they cannot be, they should certainly be
transparent to MPs. If the Government want to change
their mandate, they should have to come back to Parliament
or to a parliamentary Committee to ask for that.

When negotiations are finalised, there should be a
guaranteed debate and, at the least, an up-or-down
vote. That would make a huge difference, because at the
moment at none of those stages does Parliament have
any control: it is not allowed to know what is going on
in the negotiations; it has no role in setting the mandate;
it is not allowed to see the negotiating texts; it is not
guaranteed a debate; and it cannot vote against a trade
deal. We think that what I have suggested would bring
us into line with other modern democracies.

I will give a very small example. CETA, which still
has not had a proper debate in the House, has been
discussed in detail for days by the Wallonian Assembly
in Belgium. They take seriously the regulatory aspects
of trade deals and we think that, post-Brexit, we need to
be looking at a similar model.

Q5 Bill Esterson: What other countries do you think
we should be looking to for the way they do these
things?

Nick Dearden: We know that post-Brexit we want to
be doing a trade deal with the European Union and the
United States, so they are good places to start. Both
political entities have set out in detail a number of ways
in which they negotiate and give Congress or Parliament
power over trade deals. In the United States, a 700-strong
citizen advisory board is allowed to see all the texts.
They have to have very specific public consultations. At
the very least, Congress gets an up-or-down vote at the
end, and if it does not fast-track trade deals, it gets
substantially more power than that.

In the European Union, the Parliament gets to feed
into a mandate—the Council gets to set a mandate.
Various parliamentary Committees get to look at, scrutinise

and give recommendations to the Executive for how a
trade deal would affect jobs, the economy, the environment,
human rights, or whatever else we may be concerned
about. At the end, the Parliament is given a proper
debate and an up-or-down vote.

On top of that, as I have already said, many trade
deals are required to go back to member Parliaments
for them to have a say, too. If you look at how Denmark,
Germany, the Netherlands or Finland operate, they
already exercise far more scrutiny over external EU
trade deals than the UK does.

Q6 Mr Prisk: Mr Dearden, you say that Parliament
should approve Government entering into negotiations.
Given that the Government are talking to at least
100 countries at all times about trade, how would that
work in practice?

Nick Dearden: There are various ways in which you
could do it. One of the ways is to have a committee set
up particularly to scrutinise the Government on this.
When the time comes to enter negotiations on a deal, it
will discuss with the Government what their priorities
are and they will say, “We think this is acceptable and
this is not acceptable.” It will be brought in from the
very beginning.

I think that is important, because the Secretary of
State has said a number of times, “I really want to avoid
a TTIP-style situation, where we end up with a deal in
discussion that has lost public support and lost a lot of
parliamentary support.” To do that, we must have that
buy-in from the very beginning, and that must require
some degree of parliamentary discussion about what
the objectives for this country should be in a trade deal
with country X.

Q7 Mr Prisk: That sounds nice, but how does that
work in practice? At what point are Ministers, or indeed
our ambassadors, allowed to talk to another country?

Nick Dearden: That would probably depend on exactly
when proper trade negotiation starts and we are properly
discussing a trade deal.

Q8 Mr Prisk: How do you define that?

Nick Dearden: You can look at how it happens in
Denmark, for example, because they do exactly that.
They have a parliamentary Committee that sets a mandate
at the initiation of trade talks. I understand that obviously
the Government are talking to loads of different countries
at any one time about possible trade, but within each of
the countries they are talking to, they must have objectives.
It is for Parliament to scrutinise, set and agree to those
objectives.

At the moment, I do not feel that we have that ability.
We are talking to a lot of countries; we have 16 trade
working groups currently set up between the Secretary
of State and other countries. We know, because we have
read it in the media, that various negotiations are
ongoing with some of those countries, but Parliament,
and we as civil society, have no right to know what is
being discussed, when it is being discussed and with
whom. That is a profound democratic deficit. At the
very least, if these are formal working groups involved
in trade discussions, we should know what they are
talking about, to whom and when.
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Q9 Mr Prisk: Would that apply to memorandums of
understanding or bilateral agreements? You are talking
in generalities, and I am trying to find out the facts.

Nick Dearden: I would say at the very least, at this
point in time, for each of the trade working groups that
has been set up, there should be a mandate set by
parliamentary Committees.

Q10 Mr Prisk: What kind of trade agreement do you
think is a good one? Some people think they are just a
playground for the super-rich.

Nick Dearden: There is something to be said for that
if you look at previous trade agreements such as TTIP—
how they have worked and how people have felt about
them. There is a big populist backlash going on around
the world at the moment, part of which is a result of
people feeling there is a democratic deficit in the trade
agreements being signed.

We have lots of ideas for how we could construct a
trade agreement and how we would want to do it, and I
should say now that we are absolutely not against trade;
even with TTIP, we were not against the tariff aspects of
that trade agreement. When it comes to public policy, it
is different. Again, I am not against international
co-operation, in trade agreements or other agreements,
but there has to be a democratic basis for how those
things are decided.

Q11 Mr Prisk: So free trade agreements are a good
thing?

Nick Dearden: They might be or they might not. It
depends how they are done, who they are done with and
what the terms are. If you have two very different types
of country, in terms of wealth and power, obviously
there can be a big problem because some people have a
much bigger negotiating hand than others. That is what
we have seen with economic partnership agreements,
which is why we would prefer, for example, to give
tariff-free access to goods coming from those countries
rather than do a reciprocal agreement, which also puts
what we believe to be unsustainable and unhelpful
conditions on the African country concerned.

Mr Prisk: My concern is not with the follow-on
scrutiny of events that happened, but more the idea that
somehow Parliament should require our existing teams
in negotiations to seek approval before they start those
conversations. That is my concern, but I will not delay
the Committee any longer.

Q12 Barry Gardiner: You were talking about the way
in which other countries do the preparation of mandate
and scrutiny of the process of creating a trade agreement.
I wonder whether perhaps Nick Ashton-Hart could
talk about the system in Australia and how the Joint
Standing Committee on Treaties does it—or perhaps
the system in Germany. Could one of you could talk
about that?

Nick Ashton-Hart: I would also say on the point
about when terms of reference are set and whether our
ambassadors need permission before they go and talk, I
worked with most of our trading partners in Geneva
and dozens of other countries. There are a lot of
commonalities in how legislatures interact with Trade
Ministries. Generally, the Trade Ministry will say, “We

want to achieve these objectives over the course of this
Parliament or this year,” and that is done in consultation
with the relevant parliamentary Committees.

Ambassadors explore ideas with countries all the
time; they do not need a mandate to do that. When it
becomes clear that there is interest in formalising something,
a process goes on in the capital to say, “Okay, what is
our net benefit to be achieved?” To do a deal of any
configuration with country X, the economics teams in
the Ministry would go away and say, “Where is the net
trade-generative agreement here? What sectors would
we have to include? What likely trade-offs would we
have to do with the other side?”

But that process would generally be informed by a
consultation with the stakeholders in the industrial
sectors that have most to gain or lose, the unions in
those sectors and the like, so that before you even get
into a negotiation, you know where your benefits lie,
you have your stakeholders signed up to what you are
trying to achieve and the other side knows that you have
those things.

As I pointed out in my comments, the reason why you
see so many leaks in trade negotiations is that it is in the
interest of one party or another to put pressure on the
other in their capital. Leaks do not happen by accident;
they are deliberate.

Mr Prisk: I think we are familiar with that!

Nick Ashton-Hart: You are familiar with how that
dynamic works. It is no different in trade negotiations.

What I have described is pretty much a common
process everywhere in the world, and it is not accidental;
it is because the political economy demands that you
have the backing, as a negotiator, at home when you are
sitting across the table from your counterparties and
that they know that you have that. They can watch your
processes of consent and agreement and evaluate where
your weaknesses are—where there are buttons they can
push, but also where you are likely to need support.
People know that you have to get to a sustainable deal
also, and sometimes you have to do a concession at the
right time to solve a problem in a domestic constituency
for your counterparty, provided that it is in your interest
to do so.

Q13 Tom Pursglove (Corby) (Con): As Mr Dearden
will know, this Bill is not concerned with the making of
future trade deals. However, of the 40 trade deals that
we are seeking to transition, could you set out for the
Committee which you supported at the time and which
you opposed?

Nick Dearden: I do not have a complete list of all of
them, but I do know that we have very serious concerns
about the economic partnership agreements with African
countries, for example, because of some of the conditions
that are placed on those countries. We have particular
concerns, because we worked on it, with the CETA
agreement with Canada, again related to the so-called
non-tariff barriers in that agreement.

One problem is that no matter what we thought
about the agreements when they were originally negotiated,
they are going to look different when it comes to being
translated into or replaced by a UK-Canada or UK-African
country agreement; they are just going to be different
deals. Given that, I think it only right that there be some
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degree of scrutiny. It says in the Bill, “Well, we aim for
these deals to be as similar as possible.” I understand
that, but it may well be that some of the deals will be
more similar than others.

For the deals that are more similar, I think it would
be right and proper for Parliament to say, “Okay, fine.
We will wave that one through. We understand that that
is continuity.” But for other deals—what a substantial
amendment or change in the deal would look like is not
defined—we believe that Parliament should have proper
scrutiny and proper ratification powers. That is particularly
important for deals that have not even been through the
proper ratification process in the European Union—
examples involve Singapore, Japan and Vietnam. Those
deals may all be replaced by UK deals, but they have
not been through the proper process as yet in the
European Union, and we do not want to see a situation
in which they are taken on just because we are so rushed
that we do not have time to really think about the
consequences of the deals.

Q14 Tom Pursglove: Did you support any of the deals
at the time?

Nick Dearden: As a campaigning organisation, we
are likely to pick up only those deals—

Q15 Tom Pursglove: Would you say that you are
supportive of free trade?

Nick Dearden: I would say we are supportive of
trade, but it depends on how it is done. Absolutely. For
example, I would say that an awful lot of trade that has
happened in the European Union over the last 40 years
—not all of it, because some of it we would be concerned
about—has raised standards. It has raised standards for
producers and for consumers, and that is positive. In the
European Union, there is at least a balancing of trade
and economic interests with social interests and
environmental interests and with democratic scrutiny
and accountability, so it is possible to do that.

Q16 Judith Cummins (Bradford South) (Lab): This
question is for Nick Ashton-Hart. Given the sheer
number and the complexity of the deals that you are
describing, do you believe that it is possible to have all
the agreements ready to go on day one after Brexit?

Nick Ashton-Hart: There are so many moving parts.
Assuming that there is a date, that we know it, and that
all counterparties have a few years’ advance warning of
it—the date that matters is a date on which existing
agreements will no longer be available to us—we would
have to look at their approval process and count backwards
to find the date by which we would have to conclude our
negotiations with them. That is the only way that you
would know what your actual hard finishing date was
for any of those agreements. I do not know if that
analysis has been done by the Department for International
Trade—I am hoping that it has done some of it, and I
am guessing that it probably has. Say it takes two years,
and we have two years. We are not going to finish an
agreement tomorrow, so that means that that deal will
not be done in time. What percentage of our GDP, and
of our exports and imports, is that deal, which will not
be available?

That is the first thing that you would have to do is
know how much negotiating time you have, and with
which parties. You would then have to prioritise deals

based on their economic importance to us. I am not
sure what the decision tree is within the Ministry—I am
sure that there must be one—for what it prioritises. The
only way that you all will have a clear picture of the
deadlines is to work backwards. I have seen no discussion
at all of how long it takes our counterparties to conclude
approving an agreement, but it can be a considerable
time, depending on the country. I imagine it would be
very difficult. The short answer is that it is hard for me
to imagine that there are even enough people to negotiate
that many deals simultaneously with that many parties,
unless you had several years to do it.

Q17 Martin Vickers (Cleethorpes) (Con): Mr Dearden,
you seemed to indicate that there are some countries
with which you do not think we should do trade deals.
Is that a fair comment?

Nick Dearden: It probably is, yes, because there may
be countries where, for example, the human rights situation
is so bad that any trade deal that you do is effectively
reinforcing and giving succour to a regime to which we
would not want to give succour.

Q18 Martin Vickers: Name some of them.

Nick Dearden: For example, there are serious human
rights abuses in Turkey at the moment. The Prime
Minister, as many people know, was the first political
leader to visit Donald Trump in the United States after
he was elected. After visiting President Trump, she went
to President Erdoğan of Turkey, and a trade deal was
part of the negotiations there. At that time, she also
sold £100 million-worth of weapons to Turkey. That
was an inappropriate thing to do, and it was connected
with our ability to conduct a trade deal with that
country, post Brexit. You may disagree with that, of
course, but at the very least, there should be parliamentary
control over those kinds of actions and activities. I do
not think that just because they are in the international
realm, they should be negotiated under royal prerogative;
they have an impact on policy here. MPs should be
apprised of that and should authorise it.

Q19 Martin Vickers: Going back to the issue of
parliamentary scrutiny, under schedule 2, either House
of Parliament can annul the regulations and prevent
them from entering into law. Why do you regard that as
inadequate?

Nick Dearden: That is a really important point. On
the public policy aspects of trade deals, traditionally we
thought that we did not need to worry about whether
we ratified the trade deal, because Parliament would
have the power to authorise implementing legislation
for the various things that we needed to do to put the
trade deal into effect. There is a problem with that: once
a trade deal is signed and ratified, it really makes no
difference whether Parliament enacts that legislation or
not—we are committed to it under international treaty.
It is too late to say no. Normally, we do not intend to
say no—we have done the deal—but if there was a real
dispute, and Parliament said, “We have a problem with
that”, we would have real difficulty in stopping it,
because we had already agreed to do it.

Various things that impact on public policy are never
brought forward for implementation as legislation anyway.
One of the things that people were particularly concerned
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about with TTIP, as you probably know, was the investment
protection tribunals that allow overseas companies to
sue Governments for various things—for what they
regard as unfair treatment, for the indirect expropriation
of assets and so on. There is a lot of public concern
about those bodies, because people feel that this infringes
on democratic sovereignty and accountability, yet those
things never need to be signed off by Parliament. They
just exist in the trade deal, from day one, so Parliament
does not have a say in whether things that have been
proved to have tangible impacts on public policy come
into effect. That is one example of why it is important
for the ratification process to be seen as directly impinging
on public policy, and why scrutiny and accountability
are necessary.

Q20 Faisal Rashid (Warrington South) (Lab): What
impact assessment should be conducted on the process,
and why?

Nick Ashton-Hart: Several. I think first for the agreements
you wish to transition you would look at the net economic
benefit of transitioning them. You would then have to
look at what likely changes the other party would be
asking for—they would be doing the same analysis—and
what changes you would ask for. You have to assume
the worst. You have to assume the other party is going
to ask for changes, and you have to assume that you will
need to ask for some also. If you get lucky and you do
not have to do any of that, that is great, but you cannot
do this on hope. You have to do it on the worst-case
scenario.

I think at that point you would have to bring in
stakeholders to help you make that analysis. The expertise
to do this is not all in government. It never is. It is also
in the private sector and in academia. At the point
where you had that you would know the basis on which
you were transitioning the arrangements. This is not a
trivial undertaking. Because of the regulatory impacts
that newer deals, especially, have, you would also have
to look at the consequences of certain changes to other
arrangements.

For example, if there are most-favoured nation clauses
in a deal that you wish to transition, as there often are,
and if any changes are made to that arrangement when
you transition it, it can impact all the other deals that
have MFN clauses. This is now being discussed publicly,
related to whether the EU could do an expanded services
deal with us, and who would automatically get the
benefits of it. For example, a Canadian deal would
provide that the EU would have to give the benefits they
give us to several other parties, Japan and Canada
included.

We are in the same situation because there are MFN
clauses in these agreements that we wish to transition,
so you have to analyse the net economic benefit to you
of the deal in question, but also the consequences of
any changes to other deals that you want to transition,
because you can guarantee that, for any MFN clause in
any other deal, the parties that you are going to negotiate
with will be looking at what you are giving in these
other discussions and of course expecting to receive
them also.

There is a good reason why trade arrangements are
slow, and there are not many going at one time. It is
because this is an enormous number of moving parts to
try to manage at one go—for us but also for the other

Trade Ministries, because deals with us are not the only
deals that they have going or that they are working on.
If I were you, I would be asking the Ministry: “Look,
what is your plan for dealing with these different
eventualities?”

Q21 Faisal Rashid: You mentioned things such as
stakeholders and scrutiny a few times. Obviously the
UK has not been directly responsible for trade deals for
40 years. Do you think this is the right opportunity to
make a Bill that is more democratically, socially and
economically transparent?

Nick Ashton-Hart: I think it is essential, aside from
the benefits in terms of being a democracy that is
looked up to by others as an example, and not wanting
to set an example that is far below the minimum level of
accountability in any other developed economy, which
is what we would be doing—we would be setting a
precedent here that should concern everyone.

Secondarily, it is in our interest to do that, because
there is going to be a political hue and cry about various
provisions in probably all the 40-plus deals. There is
going to be something that someone does not like about
them. That is the nature of trade agreements. Some
sectors win and some lose. Losers complain and winners
keep quiet mostly, because they do not want to provoke
people who won. The objective is to have a net benefit,
but that does not mean that within that there are not
winners and losers.

There is going to be controversy associated with these
arrangements. Having effective and robust consultation
now will help insulate the negotiating process and provide
a rationale for all of you, the Members, to go to your
constituencies and say, “Look, there is a reason why we
are doing it this way. We have had an oversight process.
Here is what the country will get out of this.” For those
districts or constituencies that will be negatively impacted
by a deal, you will be able to go to your constituents and
say, “Okay, on this one we may not do so well, but we
will do well on this and this and this, and the net benefit
to all of us is positive.” The consultation process provides
all of you with the ammunition you need to explain why
at a real level—the firm level and the sectoral level—
transitioning the arrangements in the way that they will
be agreed is in your constituents’ interests and the
national interest.

Without that dialogue, you do not have that ammunition.
Every time you are hit with a news story, you will have
to go and ask the Ministry concerned, “How do I
counter this?” Being reactive all the time on trade policy
has a very unhappy history of negative views of trade in
general, and of deals in particular. Criticism does not
have to be true to stick, as I am sure we are all familiar. I
would say—Nick might disagree—that there was some
criticism of TTIP and provisions that were alleged
would be in the deal, such as things that affected NHS
procurement, which were actually excluded from the
negotiating mandate. The fact that those criticisms were
levelled did not stop there being a political cost to the
negotiation as a whole from the allegation that those
provisions would be inbuilt. On a pragmatic basis, there
is a very strong argument for a robust consultation
process, but the negotiators themselves are going to
need information that is in the private sector and in
academia as part of their negotiating arguments, and
without a robust consultation process they will not have
access to those.

13 1423 JANUARY 2018Public Bill Committee Trade Bill



The Chair: Can I say, before I go on to the next
person, that I have at least six people who still want to
ask a question and we have a maximum of 23 minutes,
so can people bear that mind?

Q22 Mrs Kemi Badenoch (Saffron Walden) (Con): I
would like to bring Mr Howarth into the conversation.
Going back to the purpose of the Bill and the need for
the continuity agreements with those countries that are
covered by EU deals, how practical is it, in your opinion,
to transfer those agreements into bilateral trade deals?

Christopher Howarth: It is important, getting back to
the Trade Bill, that it only gives a power for existing
trade agreements. These trade agreements are already in
force and companies already rely upon them. When we
talk about impact assessments, the biggest impact
assessment is that these agreements are already in force
or have already gone through a scrutiny process and
may come into force, such as CETA. Obviously, in
leaving the European Union, we are moving to a different
scrutiny system. Before, they could be decided by the
Commission, the European Parliament by qualified
majority voting or, in the cases of mixed agreements,
you would have to get unanimity, occasionally from
devolved Administrations as well. We are moving to a
new system, but these agreements are already in force.

The relationship with the European Union (Withdrawal)
Bill is that we are keeping retained legislation and we
are keeping the EU standards, so if there are any
amendments to these agreements, they have to be in line
with the regulations—the food safety and environmental
standards—that are being retained in UK law. The
scope for actually changing things is quite narrow.
These have been through a scrutiny process. They are in
force. This Bill is necessary, in my opinion, so that the
people who rely on these agreements can be sure that
they will be transferred over in time.

Q23 Mrs Badenoch: And the practicalities?

Christopher Howarth: Trade agreements do traditionally
take a very long time. In this case, they are already in
force and we already have texts. Small amendments may
need to be made around quotas—in some of the agreements
we need to agree with the European Union and the
counterparty how to split the quotas up—but the texts
by and large have been agreed. In the future we may
wish to come back to them to improve them or to fit
them more to UK interests, but these agreements do
exist. Trade agreements traditionally take a long time. I
refer you to Parkinson’s law: that trade agreements tend
to expand to the amount of time available to negotiate
them. If you give trade negotiators 10 years to negotiate
an agreement, it will probably take 10 years. In this case
we have a fixed deadline, and I assume both sides will
want to fit the negotiations and the necessary functions
to that.

Q24 Barry Gardiner: You made an important point.
Clearly we need to ensure that the trade we have with
many of these existing partner countries continues.
That is an essential focus, which I think is uncontroversial
around this room, but when you are talking about the
amendments that might be made—as these treaties
cease to be simply EU treaties that we are part of and
become bilateral relationships with these countries, new

treaties and distinct legal entities, as the addendums to
the Bill have made clear—do you agree that it would be
a fine opportunity for many of these countries to say
that they want greater access to our markets in return
for having this new agreement with us, or that they
might take the opportunity to protect their market a
little bit more? Might one of the reasons why the Bill
puts in place a Henry VIII power be precisely because it
envisages a scenario where such amendments might be
made and where we might have to accommodate them,
and the Minister then adopts that power in order to
do so?

Christopher Howarth: I think it is true to say that the
agreements the European Union made were fitted around
European Union interests and that if the UK were
starting from scratch, we may have had other interests.
The EU interests would protect French farmers and the
French audio-visual industry. You would get a price on
the other side, say with Canadian agriculture. If the UK
was doing it, we might do it differently. That is probably
a discussion that would take longer and we would come
back to later, and these agreements would probably stay
exactly as they are. On the scrutiny side, we had a sort of
mirror of this debate in the European Union (Withdrawal)
Bill negotiation and discussions in Parliament. There
may be some—

Q25 Barry Gardiner: Sorry, I did not ask about the
scrutiny. I asked about the Henry VIII power, because
if, as you have just suggested, most of these things will
simply be rolled over and there will not be changes,
what is the point of the Henry VIII power? Why would
the Government need that, unless they precisely envisaged
that there would be changes that they required that
power to accommodate?

Christopher Howarth: There may be some minor
changes, potentially around the EU agreements and our
relationship with the European Union. If there is an
EU-agreed quota in an agreement with a third country—in
terms of how we split that up, how we change that or
the wording of the agreement—then there may be references
that need changing in the agreements. There may be
minor changes, but I imagine the substance of the
agreements will stay pretty much as they are.

Q26 Barry Gardiner: Why would a third-party country
not take this opportunity? You took the issues of audio-
visual in France, agriculture and so on. Why would a
country not see this as an opportunity to get a better
deal, as Nick Ashton-Hart has suggested they may
well do?

Christopher Howarth: Indeed, it might be an opportunity
for the UK to get a better deal, because if we are a more
liberal economy and we have more to offer, we may be
able to get better access.

Q27 Barry Gardiner: Indeed, but we have the need for
speed. We do not want to gum things up. We want this
to be done as quickly as possible, but that may not
happen. Knowing that we are between a rock and a
hard place in terms of time, other counties might see a
negotiating advantage and an opportunity to press their
case. Is that not the case?

Christopher Howarth: Yes, but speed will probably be
the overarching thing that dictates that they will remain
as they are for the foreseeable future. We may come
back to that at a later date.
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Q28 Iain Stewart (Milton Keynes South) (Con): To
follow on from that question, the Bill contains a five-year
sunset clause. How practical would it be to get substantial
changes to existing arrangements in that timeframe?

Christopher Howarth: The timeframe that we are
working on at the moment is that we will leave the
European Union on 29 March 2019, so that will be two
years, then three years after that. That is a substantial
time in which to negotiate. The United States and
Australia negotiated a full agreement in roughly two
years. Some countries take longer, some less, but that
would be a substantial amount of time to revisit and
improve agreements.

Q29 Iain Stewart: May I also ask about the cost of
not having those continuity agreements? What would be
the impact on British business if we were not able to
replicate the current deals, or something very close to
them, at the point of leaving?

Christopher Howarth: The countries that the European
Union has agreements with—South Korea, South Africa,
Mexico—are major trading partners. Something that
has not been mentioned so far is the plurilateral World
Trade Organisation Government procurement agreement,
which gives British businesses access to over £1 trillion
of Government contracts around the world. As a liberal
country that tends to accept contracts from other countries,
it is important that we get reciprocal rights for British
businesses to other countries. Remaining part of that
plurilateral agreement, which the Bill allows, would be
important for British businesses when seeking Government
contracts abroad.

Q30 Nick Smith (Blaenau Gwent) (Lab): I have a
quick question for Mr Howarth and a longer question
for Mr Ashton-Hart. Mr Howarth, you are a senior
researcher at the House of Commons. Who exactly do
you work for?

Christopher Howarth: I work for a group of mostly
Conservative MPs.

Q31 Nick Smith: Mr Ashton-Hart, can you tell us
more about the Australian Parliament and Government
and how they do trade? In your view, how effective is
that?

Nick Ashton-Hart: I am not really an expert in how
the Australian Government do their consultations, so I
cannot describe them in detail. I can describe how the
trade officials who I deal with view them. From my
conversations with trade officials over the past six or
seven years, most of them find the oversight process
challenging. The Australians are no exception to that.

For example, in the discussions on the flow of data
that have taken place at the WTO and in the trade in
services agreement negotiation, of which Australia is a
part and which the US and Australia created, a significant
portion of all the issues that delayed all the services
parts—all the digital elements—of TISA were related
to the flow of data and to the Australian negotiators’
view of what they could get their oversight processes to
consent to in relation to it. A comprehensive change to
their data protection regulation came into force about
four years ago, and its structure made it impossible to
evaluate how it would work in a plurilateral context
because of how it applied liability when private information
was given to non-nationals. That meant that they were

unable to make an offer or respond to other offers for a
considerable period of time—about 18 months, I think—as
a result of their oversight process at home. That was in
relation to just one part of the plurilateral negotiation.

That example has held true. I have seen it happen
with probably half a dozen countries on various issues
over time. If there is a political problem in one area, it
generally gums up everything else because it is often not
convenient for you to say, “I have a problem in Parliament
at home, so I cannot talk to you about x and y.” Instead,
you would say, “We are still consulting on that.”Meanwhile,
you will ask for something impossibly difficult, knowing
that the other party will then get stuck. Once your
problem goes away, you can withdraw the thing that
causing things to stick over here, because this is the
political economy. You do not want to be negotiating
on your weaknesses. You want to negotiate on someone
else’s, so you have to create them if you have a negotiating
bloc.

Q32 Alan Brown (Kilmarnock and Loudoun) (SNP):
You have mentioned that a lot of the existing deals are
premised on the fact that you have got 28 EU countries
and, therefore, are negotiating for a majority and
compromise. Why would UK Ministers choose to just
accept these deals and not be tempted to try and use
Henry VIII powers to manipulate the deals or negotiate
further? Why would they accept it is already a compromise?

Christopher Howarth: It is probably a matter of
practicalities. There are a number of these around the
world and starting negotiations with all of them at the
same time is probably impractical. That is not to say
that these agreements were not based on EU interests;
UK interests are slightly different. There are things we
would have prioritised to gain access for British companies
and there were some defensive interests that were not
relevant to the UK. Taking an example: citrus fruit or
things we do not produce in this country. There were
things we would have done differently.

These are probably questions to come back to at a
later date. At the moment, it is about trying to make
sure these agreements still exist when we leave the
European Union, so it is the practicalities of getting
these agreements moved over into the UK’s name and
out of the EU’s name, putting the UK’s signature on
them.

Q33 Alan Brown: You also mentioned quotas. How
did quotas get allocated in the new deals? How does
that come across without effectively leading to a
renegotiation of a whole lot of deals, because so many
countries have got vested interests in different quotas?

Christopher Howarth: If one of the European Union’s
agreements has a quota in it, as the UK leaves, the
counterparty might wish to continue to be able to
export the same amount into the European Union and
the UK. So it would be a three-way negotiation, which
would involve splitting the quota up, with different
countries taking different views as to what the fair way
to do that would be.

Q34 Alan Brown: So it would still be a negotiation;
there is no straight carry-over of quotas.

Christopher Howarth: Yes, it would need splitting up.
You either do it with the counterparty via the WTO and
you would need to discuss it with the European Union
as well.
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Q35 Alan Brown: This is more for Nick Ashton-Hart.
You outlined that you really think Government should
be doing impact assessments—assessing risks and
opportunities. In terms of risks and opportunities, am I
correct in thinking that the Government also need to
look at how they are shaping their future domestic
policy? We have heard that part of Brexit is that it is
supposed to give opportunities to replace the common
agricultural policy, but surely if you are looking at
existing trade deals—taking them over, risks and
opportunities—you need to look at a whole raft of
other policies that are going to replace current EU-agreed,
Europe-wide policies and procedures.

Nick Ashton-Hart: It depends very much on the
nature of the deal in question and how recent they are.
All the deals tend to be more focused on tariffs and the
like, whereas it is somewhat simpler. Where it involves
services, yes, even though these agreements are in force
now, as was explained, you still have to accept that what
France wanted from that deal when it was negotiated,
what Germany wanted, what we wanted: these are not
the same as what we and the other party want now.
There are things such as protections for certain industries
that we do not protect, but the other party will say,
“Can we take that out?” and we might say, “Okay, but
then we want this over here.”

Human nature is such that, if you are given a chance
to negotiate on something and it is of serious monetary
value, you are going to ask for a better deal than you got
last time. If we buy cars, we do this. We don’t go and
buy the car and say, “We will pay full price”—although
some people might—or a house or the like. Countries
do not do this. So you have to assume that normal
human behaviour is not going to be thrown out of the
window simply because we are in a hurry to transition
our arrangements over to someone else. You have to
assume that human nature will still apply and the other
country is still going to behave as a rational negotiating
partner, which is to seek their advantage from our need
for speed.

The only way then to proceed is to say, “Okay, let’s
look at these deals as they apply to us now and let’s
consider: what is the other side likely to ask for? What is
it in their interests to ask for and is it in our interests to
agree to it, because it is expeditious, or because it is in
our interests, or both?” You have to treat this as a
negotiation, not as a replication.

Q36 Barry Gardiner: Would we be negligent if we did
not take this opportunity to try to improve the economic
benefit that we get out of these deals?

Nick Ashton-Hart: I cannot imagine that the
constituencies of this country would see it any other
way. This is a substantial portion of our GDP; it is a
substantial portion of our export and import. How can
you say to people that you passed up an opportunity to
make things better, when that was part of the premise
under which we are doing this whole exercise in the first
place? And our other counterparties certainly will not
see our need for speed as anything other than an advantage
to them, because it is. We are the ones in a hurry. Japan
is 1.8% of our exports or something like that.

The Chair: May I just say that I have at least two, and
possibly three people who still want to catch my eye,
and we have a maximum of four minutes left? So perhaps
a short question and a short answer would help.

Q37 Gillian Keegan (Chichester) (Con): You mentioned
Australia and that example sounds truly horrendous, in
terms of gumming up. By the way, I think that in
Australia trade deals are signed and agreed by the
Cabinet, not by Parliament. Bearing in mind that you
are talking about whether we are really in a negotiation
starting from scratch or a replication with minor changes,
18% of the world’s data is currently hosted in the UK.
There are businesses right across Europe that are completely
reliant on all of that trade working the day after. So do
you not think that because there will be business pressure
on things actually running practically, that will ensure
that this negotiation does not go back to the beginning,
because the business pressure is that it continues as
efficiently as it runs today?

Nick Ashton-Hart: If people are trading with us now
under an arrangement, there is an incentive for them to
see that it continues. I am not suggesting that that is not
true. What I am suggesting is that it is an opportunity
for the other parties to ask for things that they wanted
last time and did not get, or that the passage of time of
those agreements—age—means that it is appropriate to
ask now. I am saying that everyone needs to bring home
some benefit for something.

Q38 Gillian Keegan: If that benefit has a cost of
businesses not running, that will not be seen as a benefit
in their own countries. That is what you are weighing up
here, is it not? The status quo operating as efficiently as
it does—

Nick Ashton-Hart: I am saying that I have never seen
or heard of a Trade Ministry not asking for some
improvement when any deal is being renegotiated, because
that is how you are seen to be doing your job.

Q39 Gillian Keegan: I do not think that we have seen
anything quite like this, in terms of trade deals.

The Chair: May I move on finally to Anna McMorrin,
because she has been waiting patiently, for probably the
last question?

Q40 Anna McMorrin (Cardiff North) (Lab): May I
ask Nick Ashton-Hart a question? In order to continue
with the same access for our companies and the same
conditions for supply chains, will not these deals need
to be trilateral rather than bilateral, with an aspect of
co-operating with the EU?

Nick Ashton-Hart: It depends on the nature of the
agreement. If it is a situation where a quota has to be
split, then yes. We see this in Geneva now, where the
quotas at WTO level are being split up, or even our
closest trading partners are arguing over whether one
plus one equals one. In other areas, it is not necessarily
the case. It really depends on the way the original
agreement was made, and who else might benefit from a
change to it through an MFN clause, or the like.

Q41 Anna McMorrin: I was particularly thinking
about rules of origin and diagonal cumulation.

Nick Ashton-Hart: Where there are rules that we are
accepting from the EU, then of course we have less
flexibility to make a change if it is asked for by the other
side; that would conflict, of course.
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The Chair: Order. That brings us to the end of the
time allocated for the Committee to ask questions. I
thank witnesses for their evidence, and I thank Nick
Dearden and Nick Ashton-Hart for their written evidence;
I am sure that we are all grateful for it.

Examination of Witnesses

James Ashton-Bell, Chris Southworth, Tony Burke and
Martin McTague gave evidence.

10.26 am

Q42 The Chair: We will now hear oral evidence from
James Ashton-Bell, head of trade and investment at
the CBI; Chris Southworth, secretary-general of the
International Chamber of Commerce UK; and Martin
McTague, national policy chairman of the Federation
of Small Businesses. We were also due to hear from
Tony Burke, assistant general secretary of Unite the
Union, but I understand that he has been caught up in
an evacuation and will get here as soon as he can.

For this sitting, we have until 11.25 am. Would each
of the witnesses please introduce themselves for the
record?

James Ashton-Bell: I am James Ashton-Bell, head of
international trade and investment at the Confederation
of British Industry.

Chris Southworth: Chris Southworth, secretary-general
of the International Chamber of Commerce here in the
UK.

Martin McTague: I am Martin McTague, national
policy director for the Federation of Small Businesses.

Q43 Matt Western (Warwick and Leamington) (Lab):
This is a question for Mr Southworth. Does the Bill as it
currently stands have the support of businesses?

Chris Southworth: There are four key elements within
the Bill that are broadly in the right direction of travel
around setting up a trade remedies Bill, sharing data
and so on, but there are missing elements—I think we
agree with a much wider community of non-governmental
organisations and unions—where we need a more inclusive
approach to dealing with trade, more democratic oversight
and more policy connectivity. We are speaking in a
context of G20, where there is a very public commitment
to developing a free trade model that works for everyone.
That is missing in the current Trade Bill.

Q44 Matt Western: Mr Ashton-Bell?

James Ashton-Bell: I think we start from the place
that the Bill does a lot of really important things for
business, in terms of providing continuity. Continuity is
absolutely key in all business leaders’ minds when it
comes to our trade relationship with the EU, but also
with third countries and the World Trade Organisation.
The Bill goes a long way toward providing assurances
with regard to the WTO on things like procurement,
ensuring—as you have heard—that trade remedies are
available and provisions for replication of free trade
agreements that we currently enjoy through the EU.

I think business is looking for more in the longer
term, and there is a broader question about whether or
not this is the right vehicle to use to create the kinds of
structure that they need around consultation. Any major

trade country in the world has extensive and formalised
ways of engaging with civil society to ensure that they
get the maximum amount of input into trade policy
that they need. The question of whether or not this is
the right legislative vehicle to create such a structure
and such a process is one that I will leave to Members,
but business is looking for those kinds of structure, and
if not now, when?

Q45 Matt Western: So you both agree that you would
be looking for more consultation and more transparency.
Is that fair?

James Ashton-Bell: Yes.

Q46 Matt Western: Mr McTague?

Martin McTague: Our clear priority is the transition
process. It is vitally important that there is no cliff edge
at this very early stage. Our members, and the small
business community as a whole, see this as an enabling
Bill, something that will help a smooth transition, so in
principle we welcome it.

Q47 Matt Western: May I link to that and ask about
your experience with other countries, where you may
have visibility? How do they do this better and what
should we be considering to include in the Bill?

Chris Southworth: There is a general recognition across
the international community since the EU referendum—of
course, that was followed by Trump and further issues
across the G7—that the existing models for handling
trade need to change. That is because there is a disconnect
within society and over wider communities and regions,
particularly in the lower-skilled areas, where they have
not benefited from the growth of trade.

Everybody is looking for exemplars. Some countries
have more structured set-ups, such as the US and New
Zealand, where it is much less around the ad hoc
consultation and engagement that we have in the UK.
That is one key point to make. There are definitely
lessons to learn from elsewhere, including the EU, I
have to say. The propositions in the Trade Bill are a
lesser option than what already exists within the EU.
Although the EU itself can improve, there are elements
of their structures that would work well for the UK,
going forward. That is a key point to make.

The Chair: May I interrupt to welcome Tony Burke,
who is the assistant general-secretary of Unite the Union?
We are very grateful to you.

Tony Burke: Apologies for being delayed. St Pancras
and King’s Cross tubes were closed. I have done some
fleet footwork to get here.

The Chair: We appreciate that and are grateful that
you managed to get here.

Q48 Matt Western: Mr Ashton-Bell, would you like
to comment?

James Ashton-Bell: I support everything that Chris
has just said. For us, we look at the spectrum of different
formal ways of engaging civil society. At one extreme
you have the United States, which has an incredibly
elaborate set of technical committees, numbering several
hundred different members of civil society, to provide
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technical assistance to officials. At the other extreme
there are less formalised systems for economies that
tend to be a little bit less complex and tend to be
significantly smaller than ourselves.

Business would come down somewhere along the
lines of being closer to the US model than something
less formalised for a less complicated economy that is
also quite a bit smaller. Does that mean we need everything
that the US model has? No, absolutely. We need a
UK-specific bespoke model but it would probably be
quite elaborate, to ensure that it takes in every business
and wider civil society from across every region of the
UK, across every size and shape of organisation and
across all the different types of technical expertise,
which crosses many different policy issues—everything
from intellectual property to issues of data.

Q49 Matt Western: You see this as crucial to getting a
good deal?

James Ashton-Bell: I struggle to understand how any
Government, engaging in trade policy, be it at multilateral
or bilateral level, would be able to get the best possible
outcome for that negotiation unless it was using the full
strength of its economy, pooling from the best minds
that exist within and outside Government.

Q50 Matt Western: Mr McTague, do you have a
view?

Martin McTague: It is difficult to draw parallels with
any other country withdrawing from a 40-year relationship.
The view that we have taken in the past is that consultation
has worked well, inasmuch as the small business community,
which we think is a vital part of the economy, has been
listened to, and we would hope that that would happen
in future. However, there is a temptation, because the
bigger corporates sometimes have more access to
Government, that small business does not really get
listened to. This component, we think, is absolutely
vital in the development of the policy.

Q51 Mr Prisk: Can I ask the witnesses about the
Trade Remedies Authority? In your opinion, how effective
do you think it could be, given that the Bill provides a
framework? I appreciate there are lots of details to fill in
later. How independent do you think that authority can
be, given the way in which the Bill is currently drafted? I
will start with FSB and work my way along.

Martin McTague: At the moment our view is that the
early stages of development of TRA look encouraging,
but we know they are a consultation. We know that they
are looking at a variety of different options, and we are
willing to wait for the consultation process before we
get into a committed decision.

Chris Southworth: The principles are there in terms
of setting up a trade role and it is as much to do with the
speed around that. I would echo the same thoughts:
there needs to be a lot more consultation around them
and there needs to be clearer evidence of learning best
practice from others. We are not the only country
proposing a Trade Remedies Authority. I would start
with the idea that having a trade remedies authority and
the core concepts that exist in this Bill feel broadly
right.

Q52 Mr Prisk: Do you feel that there is sufficient
distance between the Secretary of State and the TRA?

Chris Southworth: Yes, I would have thought so. I do
not think there should be any opposition to the idea
that one may need to evolve in time. The UK has to
re-learn how it does trade as an independent country, so
we will not get it 100% right in the beginning. It should
be able to evolve over time, and if there is a better way
of doing it, then do it.

James Ashton-Bell: I take a slightly different view. As
to what is in the Bill at present, our internal analysis of
the Trade Remedies Authority is that there is a fundamental
question, and we are looking for an answer to it: that
question is about who makes the ultimate decisions
about when to take action and when not to take action.

Having an independent organisation to advise on the
data that exists—or does not exist, in many cases—is
useful. The EU has found time and again that it does
not have access to the kind of data information it needs
to draw the kinds of concrete conclusions that it would
like to draw. Given that scenario, it is useful to have an
independent organisation to make those choices and to
be clear about what information is and is not there.

When you have things like the economic interest test
that is currently being floated as part of this authority,
which in essence allows for the identification of particularly
problematic trade behaviour from a third country and
for it not be actioned by the Government or authority,
it means that there will be a decision at some point not
to take action. If there is not enough information, then
that in itself becomes a subjective decision about which
parts of the economy are worth protecting using these
particular tools, and it is argued that, if a subjective
decision is going to be made, then it needs to most
certainly be made by a Minister who is accountable for
making those choices.

Tony Burke: Right from the get-go, the Manufacturing
Trade Alliance, which consists of three trade unions
and a number of trade associations including UK Steel,
chemicals industries and ceramics among others, pressed
strongly to get a trade remedies clause or a structure in
there. We were able to put forward our proposals in
advance of the discussions taking place at this level.
One of the things that we would say from the trade
union point of view is that it is absolutely essential that
the TRA has a trade union voice—a worker’s voice—on
it, particularly at non-executive level. We should also
obviously be subject to International Labour Organisation
conventions that protect workers in that remedies
arrangement. We are supported by the employers on
this. From our point of view, the situation in Unite is
that we have many members in manufacturing who have
suffered at the hands of dumping: steel, tyres, ceramic,
chemicals and pharma. It is a big concern for us. We
would see that we need a remedies authority that is
transparent, and that has trade union and employer
representation. At the end of the day, Parliament has to
have consent over any decisions made.

Q53 Mr Prisk: You are happy that the authority is
sufficiently independent at this point?

Tony Burke: As it stands, but we do not see the
transparency that we would like to see, and we also have
a view about what appears to be an ability for the
Minister to appoint people. We believe that working
people and companies should have an opportunity to
have a say, and also for trade unions to bring a case.
This is important. We have learned from America. We
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have worked closely with the steelworkers’ union in the
United States. They as a trade union in America do
bring cases to protect their members in steel, rubber,
paper making and industries like that.

Q54 Barry Gardiner: Mr Ashton-Bell, can I pick up
on something you said because I noticed that you were
nodding when Mr Burke was saying that. You said you
struggled to understand how we could get the best deal
without engaging every part of society in the debate.
You also posed the question of who makes the fundamental
decision. Do you therefore agree with Mr Burke that it
would be helpful to have, in the nine places available on
the TRA, statutory representatives perhaps of small
business, the trade unions and producers? At the moment,
the Bill has it as a blank sheet for those nine spaces, and
nobody is really quite clear who might be appointed.
Perhaps you could all comment on that, starting with
Mr Ashton-Bell.

James Ashton-Bell: My organisation does not have a
defined position on that blank sheet of paper you have
just described, but to follow your rationale, and consistent
with what I have said so far, bigger organisations do not
have a monopoly on understanding how trade impacts
the economy. In anything where you are making choices
about trade and how it will impact the wider economy,
you should have a wide and balanced group of people
advising Government, or an independent authority,
about how to make those choices. That means, indeed,
that small business are very much equal to big business,
and workers also, because workers are just as impacted
as the businesses themselves.

Chris Southworth: I just want to clarify my point. It is
exactly the same: the representation is a critical point.
An independent body, yes, but there must be representation
within that independent body to represent all the important
voices, which includes all those here, but I would also
include NGOs and civil society, who have equal interest
in the implications of trade. They must be at the table
and that has to be in everyone’s interest, including
business—big, small and medium.

Martin McTague: Barry, it will not come as a massive
surprise to you that, yes, I do agree that small business
should be a serious voice on this. It is nice to know that
James supports me. That is a welcome change.
[Interruption.] It is something that we have clearly got
unanimity on.

Q55 Mrs Badenoch: Speaking about the representation
on the Trade Remedies Authority, there have been
suggestions that Parliament should have a greater role
on this board. What impact would that and other
stakeholders have on the impartiality, accountability
and timeliness of decisions? Could the panel tell us
what they feel about having various nominations to
non-executive membership? What impact would that
also have on the independence and impartiality of the
Trade Remedies Authority?

Chris Southworth: Ultimately, it is about having a
rounded decision made by an independent body. That
political oversight is critical—James is completely right.
Ultimately, it is going to come down to a political
decision whether a decision is made one way or the
other. If you operate in an organisation like the World
Trade Organisation, then all these voices come into
play. It is incredibly important that the decisions prior

to any engagement in a global environment are made in
a good way that is inclusive. The role of Parliament is
critical in that too.

Q56 Mrs Badenoch: You don’t think that that would
slow things down?

Chris Southworth: Trade is slow, it is technical, and it
is difficult. It involves implications for people’s lives and
for businesses of all shapes and sizes in every region.
There isn’t a component of public or professional life
that is not impacted by trade. It is important that
everyone has their say, so that when the negotiations
begin, the negotiators and all the stakeholders are confident
on what those positions are. It is equally important that,
during the negotiation when important points come up
that are difficult and tricky, which they always are at
that stage, there is also an opportunity to come back
and say, “What do you think? Do you agree with this,
because we are going to have to make a compromise?”
That could mean an implication for Welsh farmers,
businesses in the midlands, or local communities in
Sheffield. It could mean all of those things.

Q57 Mrs Badenoch: I am asking because I have had
messages, particularly from farmers in my constituency,
about remedies being very slow to be enacted. That is a
real issue, so I would be looking for a very efficient
remedies authority. I hear what you are saying, but I can
also see a situation where the conversation goes on and
on and no remedy comes forth. Justice delayed is justice
denied.

Chris Southworth: Again, you need to come down
with a political decision at some stage on whether or
not it is right in terms of timing. The key point is: has
there been proper consultation beforehand and has
every stakeholder had the chance to voice their views
in a proper structured format, not throughout the
consultations, but in a proper structured way? That is
the important point. Ultimately, there is always a sensibility
around trade remedies, particularly if you are talking
about things such as steel dumping. That has huge
implications for a lot of people, particularly in geographies
that tend to be vulnerable, so there is a difficult decision
to be made. It is important that everyone has a chance
to have their say about what that decision should be.

Q58 Mrs Badenoch: Does anyone else want to come
in on the make-up of the board, impartiality, timeliness,
and so on?

Tony Burke: I think we would agree with everything
that was said about the make-up of the board. It has to
be wide-ranging and it has to have expertise. On the
point you raised: when we put our evidence in from
the Manufacturing Trade Alliance—industry and the
unions—we wanted a system that worked. Don’t forget,
we have not done this for a long, long time. We needed
to make sure that we got it right. There were some folks’
voices saying, “Let’s have a fast-track. Look at America,
it takes a long, long time”. We said, “No, if you do
fast-track, you could get it wrong”. You need to have a
system that works, step by step, but is widely consulted
on, as has been said.

We may have problems in a particular industry, where
we have to bring expertise in and we need to have people
in that discussion at the remedies authority who know
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exactly what they are talking about and are able to
demonstrate it. They can be very complex. When we
look at the US system, it takes a very long time and
moves very slowly. We do not want to rush it, but we
need something that works and is as wide as possible.
As I said earlier, I do not think impartiality comes into
it, providing there was oversight from Parliament.

Q59 Faisal Rashid: I understand there were 60,000
responses to the consultation. The Trade White Paper
was published the day after the consultation closed. I
apologise if I am wrong, but I think you said earlier that
you were quite comfortable with the process. Do you
think it is practical and do you think the consultation
feedback from the stakeholders has been taken into
account?

Martin McTague: We believe it has been taken into
account at this early stage, but a lot more consultation
needs to take place. We have a position and we are
developing that position on exactly how this will affect
smaller businesses. At this stage, it is not a developed
position.

Q60 Faisal Rashid: So what exactly has been taken
into account?

Martin McTague: It is only in conversations with
officials that we believe that a lot of those consultations
have been accepted, or at least understood. We are not
at a position now where we are taking a firm line on this
issue.

Q61 Faisal Rashid: I am trying to understand in real
terms what in the Bill has been replicated from the
consultation?

Martin McTague: I can come back to you with concrete
examples, but I do not have them at my fingertips.

Chris Southworth: No, I do not think it has been
satisfactory at all, certainly for the international community,
which is what I represent. When I asked the question of
officials, “Who have you actually consulted?” I was
told, “The USA and Japan.”That is completely inadequate
in terms of the countries that the UK is trading with.
Their voice—they also have SMEs, also in supply chains,
also funding livelihood—is equally important. This is
going to affect other people’s countries and communities.
So it was completely inadequate and haphazard. If you
happen to name a name, that person will get consulted.
If that person happens to be missed, we do not know,
and they are completely missed off the consultation.
That is not a way to consult on trade. It is slapdash.

Q62 Faisal Rashid: Do you think it is practical that
the consultation finishes tonight and the Trade Bill is
published tomorrow? Is that practical in terms of taking
all views into account?

Chris Southworth: As I understand it from the
explanatory notes and the Secretary of State’s speech
on Second Reading, there is no intention of consulting
within the Bill—that all comes later, whenever that is. It
was not clear in any of the communications whether
that would be a further Bill or a paper. It all sounds
distinctly like it will be something informal, which I
would argue is completely the wrong approach. Bear in
mind that the Bill is the first opportunity for Government
to tell the world, not just the UK, how they will create a

free trade model that works for everyone. This is the
moment to set out the stall on what that structure for
engagement will be. It is all missing in the Bill. There is
nothing in it.

Faisal Rashid: If there is no new Trade Bill, those
Henry VIII powers stay.

Chris Southworth: I go back to my point that, if I
were living in Scotland, Northern Ireland, Wales, the
Yorkshire Dales—where I am from—Sheffield or the
north, I would be concerned about where my voice is
coming into this process. We are talking about rolling
over the terms of 88 countries. That is a lot of countries,
and they are not all EU. It is extremely unlikely to
happen. I would want to have a say in that process, not
to wait.

Tony Burke: When the Manufacturing Trade Remedies
Alliance put forward its document, which it had worked
considerably hard to produce over a long time, we were
surprised at the speed at which the whole thing moved.
There were areas that we had gone through in great
detail to prepare.

As I have said, there was unanimity on things such as
International Labour Organisation conventions, trade
union representation and industry representation, and
on some of the real technical detail as well, which we
could not go into today. We would be happy to revisit
that document. I understand that the other folk from
the MTRA are giving evidence to a different Committee
today, and I think they will say very much the same
thing. We have no problem in going through it again
and picking out some of the key issues from the point of
view not just of trade unions but of industry.

Some trade associations on that body are very concerned
about what could happen to their industries. They will
be putting forward those points of view today. The
speed at which it was done was far too fast. The view
seemed to be that that was it, even though people had
spent a lot of time putting the arguments together.

Q63 Tom Pursglove: In my constituency—I represent
the steel town of Corby—trade remedies are not theoretical,
but reality. Mr Burke, what do you think the impact
would be of not having a Trade Remedies Authority in
place on day one when we leave the European Union?

Tony Burke: The big danger is that, if we do not have
one that works on day one, we could be subject to what
we have already seen in the past few years. Steel has
been subject to the most horrendous situation for the
past two or three years—lots of jobs have been lost. The
industry came together to try to make sure that it holds
together, but without a trade remedies structure in
place, the big fear is that we would be subject to the
dumping of steel again, particularly from countries
such as China, although I am not singling it out. That is
one of the issues.

There are other constituencies where we talk to
colleagues—MPs and others—and our members. The
tyres industry, for instance, is very concerned about the
dumping of cheap tyres on the market, which would
undermine our premium brands and well-paid skilled
jobs. We need something in place. Of course, as I have
said, we have not had anything for 40 years and it will
take some time to work through, but it is important to
have a wider group of people who can push the arguments
for various industries.
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My fear, and the fear of our members in steel in
Corby and other steel areas, is that, if we do not have
trade remedies in place, we could be faced with horrendous
dumping on the basis that, in respect of what is happening
and what has been said, there is massive over-capacity.
Steel in particular is being sold at cheaper rates than it
costs to produce.

Q64 Tom Pursglove: I am grateful for that answer.
One of the reasons that we could get to a much better
place on steel was because politicians from across the
political divide worked together and industry came
together with the unions and the Government. That led
to quite a lot of success, so were you and your members
surprised that not all Members of this House voted to
give the Bill a Second Reading? I ask that because
further down the line, hon. Members who had genuine
concerns could have tabled amendments to the Bill that
potentially would have addressed the concerns, and let
the House decide whether they were appropriate. Do
you see any alternative to establishing the Trade Remedies
Authority?

Tony Burke: You have to have something in place.
Certainly, many of our members in the steel industry
have followed this and are extremely concerned about
what could happen and about market economy status
being granted to China. Those are the key issues, and
they will expect us to keep pushing the issues wherever
we can to get this right. It was said earlier on. We do not
want to just harp on steel—there are lots of other
industries—but it is one area where we have had a really
bad time. Many of our members in the steel industry
understand the arguments and would expect us to come
back to the issues again whenever we could.

Q65 Tom Pursglove: So they were pretty surprised
that the Bill did not receive a unanimous Second Reading,
with a view to amendments being tabled if hon. Members
had individual concerns about things.

Tony Burke: We have not got to that situation directly
in talking to our shop stewards and reps. We have been
talking with our parliamentary colleagues who have
steel in their constituencies, and our union reps are
talking to them, so there would be concern.

Q66 Judith Cummins: We have heard a lot today
about representation being vital to get the best deal and
about gaining support from across society in terms of
the Trade Bill and the trade deals. Tony Burke, in your
view, is enough engagement in the formulation of trade
policy with trade unions established by the Bill?

Tony Burke: No. We have been working with the
Manufacturing Trade Remedies Alliance, which includes
a number of trade associations—as I have said, steel,
chemicals, fertilisers and so on—and I think there has
been a coming together. We would have preferred a
longer period, obviously, to go through this in detail—a
longer period to argue for the things that we put forward
in our document, which were generally accepted by
everybody. To answer your question, the only way we
are going to be able to make sure that the voice of
working people is heard is to have representation on
that body directly from the trade unions.

Chris Southworth: I would make an additional point.
I completely support that point, but if there is one thing
we have learned over the last year and a half, it is that

we have to accept that there is generally a low understanding
of trade, and trade itself has moved on significantly in
the last 40 years; the world we live in today is not the
same as it was 40 years ago, either. I think that extra
diligence in relation to consultation and informing the
public, and business for that matter—businesses are in
the same position, surprising as that may sound—is a
good idea.

Q67 Bill Esterson: I want to come back to what I
think was a comment from James Ashton-Bell about
what goes on elsewhere in the world, because actually a
number of you have mentioned the United States and
the way it handles both consultation on and scrutiny of
trade agreements, but also the trade remedies approach.
We will start with you, James, and perhaps others will
chip in. Where, in addition to the United States, should
we be looking for examples of good practice in setting
up our Trade Remedies Authority?

James Ashton-Bell: Specifically when it comes to
trade remedies, I think the most important place to
start is: where have mistakes been made and where have
processes not delivered outcomes, either in a timely way
or in terms of the right kind of outcomes for the wider
economy? I know there is a lot that officials have been
looking at to learn what not to do from the EU, because
everyone agrees that that system is not perfect. Much of
that thinking has coloured some of what has gone into
this Bill. There are aspects of the US system that do not
work. No one has a system that we have found you can
hold up as an absolutely perfect system. There are
always going to be different balances that have to be
made, but the fact that officials working on this have
looked at the US, Canadian, EU, Japanese and Swiss
systems means that they have certainly made a good
effort to try to learn from others’ mistakes, and that is
an excellent place to start.

Q68 Bill Esterson: Before I move on to the others,
what are the mistakes to avoid?

James Ashton-Bell: Getting to some very technical
areas that, as the Bill stands, would be covered by
secondary legislation—so the devil will be in the detail—for
me the central question is who ultimately makes decisions
about whether to take action, where to take action and
what is a proportionate action to take. The reason I say
that is because taking action in a case of using trade
remedies and defence is a highly political move and a
highly economic move. It is never without controversy
and, as I mentioned before, never with absolutely perfect
information and data to make an objective decision.

Having very clear reporting structures and decision-
making structures about who is the ultimate arbiter is
key. Having lots of time for everyone to feed in as much
information across the wider economy is key. So have as
much information as you can at the beginning, but have
a very clear process for using that information and have
clear decision making to ensure that the outcome is
someone’s responsibility and that they will be held
accountable for it. It feeds into our wider industrial
strategy; it is not just a trade issue.

Q69 Bill Esterson: Again, before I move on, is there
an example of a mistake that you think we could learn
from—something specific that you are prepared to be
drawn on?
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James Ashton-Bell: The mistakes are usually procedural.
I am not going to pronounce on individual decisions
because, as I said, they are never made without controversy,
and for me to pronounce on another country’s individual
trade remedy decisions would put me in a very difficult
place. In terms of process, some have commented that
in the American system, they can be very rushed and
not all information or all stakeholders are taken into
account. In other instances, such as with the EU, the
process can be so long that they do not actually take
action early enough to ensure that you can fix the
problem when it is a problem. Procedure is absolutely
core to most of the problems that occur when designing
a system like this.

Chris Southworth: I have a difficult situation, which is
a real one: the market status of China. That was very
live last year or the year before. You have a classic
situation there where we clearly want to be supportive
to China as it comes on board as a global leader. China
itself knows perfectly well that it wants to wind down
steel production and that it is over-producing, but you
cannot just wind down the Chinese economy overnight—
that will take 10 years to do, as Europe did with its
mountains in the past.

Where is the balance? In the meantime, the impact is
on steel communities in the UK, across Europe and
other parts of the world—we are not on our own—but
who decides what that balance is? There is an implication
either way on either the political relationship with China
and supporting the Chinese economy, or local communities
here in the UK. Someone has to come down and say,
“Okay, this is where we are going to be.” That may
potentially evolve: you may want to take several positions
of a period of time so that you get to the end goal that
you collectively want, but that must involve the people
who will be impacted by those decisions.

Q70 Bill Esterson: Bearing in mind that the Taxation
(Cross-border Trade) Bill deals with the powers, what
do you see in this Bill as a way of addressing the
concerns that you have just raised?

Chris Southworth: I have already made the point, and
broadly speaking I support the comments made here
that you have to have something on day one. Do not be
afraid to evolve that over time, but you have to have
something in place that feels broadly right. Having
listened to the conversations here, I would say that the
stakeholder representation needs to be looked at, but
the basic structure is there to work with—get on with it.

Q71 Bill Esterson: Tony, I take it from what you have
said before that you agree.

Tony Burke: I agree with some of my comrades here.
Everybody has got to look around the world at different
systems. In Unite, we are focusing on the US system
primarily because of our relationship with the United
Steelworkers union in the States, which, as I have mentioned
before in other areas, almost does this for a living. It has
officials on the hill working on this all the time, and at
times it is very time consuming and costly. So if there
are many mistakes, they can either be rushed in the
States, as has been said, or be very slow and very costly.
We are looking for a system that works and that can be
easily understood. I do not know whether you want to
extend the debate into the market economy status for
China. I will resist the temptation, but I have to say that
that is a major issue for us in our industries.

Martin McTague: The only thing I would add is that
in the States there is a temptation—there seems to be
plenty of evidence that it happens—for the bigger, more
concentrated industries to get dealt with more quickly.
What you have got is that the more fragmented industries
that are supplied by lots of smaller companies do not
get dealt with effectively.

Q72 Gillian Keegan: As I think you said, there is no
perfect system today. You have acknowledged that there
has been some attempt to go out and find out what best
practice is, but what we should be doing is comparing
with the system that we have got today. Today’s system
probably has some challenges. It is EU commissioners
and civil servants who decide. They send out questionnaires
to get some of the interested parties’ involvement and
input into their decision when we are faced with dumping
or unfair trade practices. Surely the TRA represents an
opportunity for us to do things better, and to design a
system that will improve where we are today and, as you
say, evolve over time. What we have today is not what
you are describing as the minimum starting standard
for our TRA as we move forward.

Tony Burke: The EU system was slow. At times, when
we had the situation that I mentioned—going back to
steel, when we had a crisis—we were quite concerned
about the glacial pace of getting the whole thing moving
and recognising what was happening. We are looking
for the TRA in the UK to be, as I said, one that we can
move forward on, and for decisions to be made that will
assist companies and industries fairly quickly, without
being too rushed—you need to take opportunities to
listen to what people have got to say and take the best
advice and evidence.

Q73 Gillian Keegan: Is there any comment from you,
James and Chris?

James Ashton-Bell: My only comment would be,
based on what is in the Bill, that it feels like there is a
good framework to start with, and to work from that to
create a better version of what the EU currently has, but
much of whether or not that will be successful will be
defined in secondary legislation, I believe. Based on
what I have seen, we have a good starter for 10; we now
need to build on it and ensure that more consultation
responses on some of the more controversial issues are
taken into account, and then translate that into secondary
legislation.

Chris Southworth: I would support those comments.
I would not be too quick to dismiss the EU; they are
very difficult decisions to make across 27 countries. The
decisions themselves are incredibly diverse, as well as
the 27 countries being diverse. There are very difficult
decisions when you are talking about these kinds of
issues around trade remedies.

Q74 Gillian Keegan: I accept that. You talked about
the farmers in Wales and the industries in Yorkshire
and all the different parts of our country, and that is
why it is complex, but add another 27 countries to that
and, by definition, it gets more complex.

James Ashton-Bell: Correct.

Chris Southworth: I agree.

Martin McTague: The principle is that we want to get
this thing up and running as quickly as possible—efficiently
and possibly more efficiently—while taking into account
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some of the interests of smaller businesses. I think that
that is clearly understood, and we support the points
that James made earlier, but do we need it? Is it something
that essentially has to be there on day one? I do not
think there is any doubt.

Q75 Barry Gardiner: I am heartened by what has
been said about taking this as an opportunity to improve
things. I think that that is absolutely right of both the
TRA and the scrutiny. The EU is evolving its system to
include social and environmental dumping in trade
defence. Does the panel think that we should include
those things in our TRA? If the EU is doing that and
we are not, do we risk becoming the favoured dumping
ground against Europe, which is adopting such measures?

Chris Southworth: Again, I think it all goes back to
consultation and scrutiny. If people have an opportunity
to look at the measures or issues properly, you are more
likely to head those issues off. I agree that we do not
want to become the second best option, or the optimal
option for the wrong reasons, if you know what I mean.
At the end of the day, these are people’s livelihoods, so
it is very important, but it comes back to the same
premise throughout this conversation: consultation, proper
scrutiny across the stakeholders with Government and
then coming to a conclusion as to what is right.

Q76 Barry Gardiner: Specifically on the way in which
the EU is introducing those environmental and social
considerations into its assessment, I think the proposals
elsewhere in the Taxation (Cross-border Trade) Bill are
talking about the powers of the Bill and clearly that will
be more closely defined there, but in principle, are those
considerations ones that you would like to see in any
impact assessment that the Government are conducting
on their trade remedies?

Chris Southworth: If we are going to create a free
trade model that works for everyone, the answer is
absolutely yes. There must be those considerations and
there must be that input from the range of stakeholders.
It has to be the right way forward. It is the only way
forward, because what we definitely know is that what
we have at the moment does not work. The backlash to
that model is sufficient to make everybody sit up in their
seats and say, “That doesn’t work, let’s try and be
better.” The answer to your question is yes.

James Ashton-Bell: I agree with that. We do not have
a defined position as an organisation on this, but I
would say that we do have a defined position that trade,
industrial strategy and your wider domestic agenda are
inherently linked and should never been seen as running
in parallel or separate. Given those concerns, we would
say that you would never take a decision on anything to
do with trade defences without taking into account
every impact on your wider economy before making
that choice.

Tony Burke: I agree. The question of taking the
environment into account is important, but so is this
question of social impact. When you look at what could
happen with the dumping of goods and how that affects
particular companies or industries that centre around
certain areas, I think it is absolutely essential. As colleagues
have said here, you have to take into account an industrial
strategy that ensures that all regions and industries—
particularly foundation industries—are protected as best

as we can possibly do it. We definitely would need to
include the environment, but social impact on localities
and industries is very important.

Barry Gardiner: Protect Mr Pursglove’s constituents.

Martin McTague: The only thing I can add to that is
that I do not see anything in the Bill that prevents you
from doing that. This is something that we would
support in secondary legislation.

Q77 Barry Gardiner: Just to follow up, when the
consultation period on the Bill ended and the MTRA
had submitted its evidence to the Government, how
long was it before the Government published the Bill,
and do you consider that the Government took time to
properly consider the representations to the consultation
that they received? Did that maintain trust in the process
from industry bodies?

Tony Burke: Are you referring directly to the MTRA’s
evidence, Mr Gardiner?

Barry Gardiner Well—

Tony Burke: Yes. Well, as I said earlier on, one of the
issues was that we have done a tremendous amount of
work on this and lots of wide consultation. We came up
with our proposals and we were quite surprised that
almost overnight that was what we were going to do.
What was the feeling? The industries represented on
there were somewhat taken aback that it was done so
quickly, and concerned—as would be expected—about
whether their voices would be listened to. From the
union’s point of view, that was very much the same. We
thought that we had done one hell of a lot and put the
arguments there very clearly, and obviously some of the
key issues for us, such as ILO standards and employment
protections, were not there. Hopefully we can try to
revisit them and get them in at some point.

Q78 Barry Gardiner: Just for clarity, the consultation
finished on 6 November and the Bill was published on
the 7 November. Is that right?

Tony Burke: I believe that was the case, but then I will
stand corrected. I remember it all happening.

Q79 Barry Gardiner: Mr Ashton-Bell, what are your
comments on the way in which that would be perceived
in terms of consultation being effective and the trust
that Government were engendering?

James Ashton-Bell: The thing I can say is that the
optics were not ideal.

Barry Gardiner: You should go into the diplomatic
service.

James Ashton-Bell: We start from a position that
much of what is in this Bill is a framework. The framework
itself can be argued to a greater or lesser extent as
non-controversial. The controversy starts arising when
you start putting in the detail that is not currently in the
Bill as it stands and, from our perspective, more importantly,
what is not in the Bill at all and probably should be.
Those are bigger questions.

On that basis, we know a number of conversations
happened in the run-up to publishing this Bill, particularly
around the issue of dumping. The elements that went
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into the Bill seemed to be the ones that were the least
controversial and could be built around with more
detail. Presentationally, was it the right thing to do?
Maybe not, but I have more confidence that there is
opportunity for the House to alter this legislation to fill
in on the more controversial element.

Chris Southworth: My overall impression is twofold:
too fast, and not enough consultation of the international
business community, bearing in mind we are talking
trade here. This is not public health in Yorkshire or
somewhere. This is trade. We must be talking to our
trading partners, who are just as perplexed and confused
about what is going on over here as anybody else. I
don’t think they were consulted enough, partly because
of the speed and partly because there was not enough
communication as to what the UK is trying to do. That
would be my answer.

Martin McTague: The best way to answer this is that
small business as a whole is completely split down the
middle. If I speak to the average leave voter, they would
say “Why don’t you get on with it?” This isn’t fast
enough for them. The average remainer will consider it
a recklessly rushed process. We are not reaching a
conclusion—it depends on which perspective is looking
at this. That is largely the view we are getting from small
businesses.

Barry Gardiner: But however quickly you take the
process, you would want—

Martin McTague: How quickly you take the process
is either perceived as being far too fast or reckless.

The Chair: I have at least three people still seeking to
catch my eye and we have a maximum of eight minutes.
If we can have short questions and short answers, and if
a panellist does not feel they have anything to add to
someone else’s answer, perhaps we can skip on, just to
try and get as many people’s questions in as possible.

Q80 Alan Brown: Chris, earlier on you made comments
that said that if you are part of the devolved Governments,
you would have concerns about their voices being heard
and taken account of. Both the Scottish and Welsh
Governments have expressed concerns that, at the moment,
they are seeing the withholding of the legislative consent
motion. When they are asked as to their representation
on the Trade Remedies Authority, do you agree that
would be a good starting point?

Chris Southworth: Overall—not just the Trade Remedies
Authority—I would be concerned if I were in the devolved
Administrations. There is specifically no opportunity
for the devolved Administrations—or the regions, I
have to say—to feed into decisions on trade. I would be
very concerned about that, particularly in the devolved
Administrations, where there are vulnerabilities on a
whole range of different industries.

Q81 Alan Brown: You then made recommendations
of changes that could be made to the Bill as it stands,
which would start to ease these concerns.

Chris Southworth: My point is back to James. What is
missing in the Bill is clear direction on what the Government
are going to do to create a new, more inclusive structure
to include all the stakeholders. That is the central point
to all of the content of the Bill and every other Bill
relating to trade, going forward. We must do things

differently and it is all missing. There is not even a
reference to it. There are references to things that will be
very agitating, such as Henry VIII powers—the ability
to overrule. That, to the outside world, will look like an
aggravating factor, I would have thought, when we need
to do the opposite and be more inclusive.

On the world stage, I have to say, the UK Government
are exemplary on this. We are pushing out the message
very publicly, as the Secretary of State was doing in
Argentina just before Christmas time at the World
Trade Organisation ministerial conference, around inclusive
trade—the need to do trade for everyone and to make it
work for everyone. It was exemplary. We were the most
vocal Government around it, actually, but back home,
when you look at the Bill, you think “That doesn’t make
sense.” That was my reaction to it.

Q82 Alan Brown: Does anyone want to add anything
about devolved Administrations?

James Ashton-Bell: I agree with that.

Q83 Faisal Rashid: Obviously, we talked quite a lot
about consultation and stakeholders, and I really appreciate
that. Listening directly to you guys from very powerful
organisations in our country is important for all of us
parliamentarians. I need to understand exactly how
important it is to consult with stakeholders in forming
the Trade Bill or trade deals. What could be the impact
for UK businesses in future if that is not done in the
right way? I would like one quick line from each of you.
Another quick question for Tony: does this Bill have the
support of trade unions, yes or no?

Tony Burke: As it stands, no.

Chris Southworth: Look at what you have got today.
That is what you get when you do not get proper
consultation and involvement in trade. That is what we
are dealing with right now: huge social division, division
and disparity across the regions, industries vulnerable.
You get all of that. That is what we are dealing with.
That is what you have if you do not make change. That
is why the Bill needs to demonstrate change.

James Ashton-Bell: The reason we have been calling
for a very formalised form of consultation is twofold.
One, there are many examples in history—many countries
have designed very elaborate free trade agreements that
businesses do not use because they were not designed
with business in mind. That is a waste of everyone’s
time and our negotiating effort.

The second reason is that we find in many instances,
as we saw when trying to ratify CETA, through Belgium,
or with TTIP, if you do not have an inclusive process
that is incredibly formalised and elaborate, you actually
lose public support. Having the right advocates to push
the deal across the line is something that is good for the
economy. It needs to be grounded in fact to ensure that
it is good, and also something that has consensus and
that we can actually stand behind.

Tony Burke: Again, I am in danger of agreeing with a
lot of folks in what they are saying at the moment.
Regarding what has just been said, if you look at CETA
and TTIP, there was massive opposition from across the
spectrum. It is important that we get this right, and
inclusivity is the key. We had no involvement in discussions
with regard to the UK in those trade agreements and I
think the same thing could happen again if we are not
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careful. We cannot just go casting around trying to pick
one off the shelf. This is going to be a very complex
issue, so everybody needs to be on board.

Martin McTague: We have regarded this as an enabling
piece of legislation. It is a framework. I can say that the
area where TTIP really came alive for small businesses
was when they introduced the small business chapter,
which meant the real concerns of small businesses had a
basis on which they could discuss those issues and get
them properly grounded.

Faisal Rashid: Thank you.

The Chair: Matt Western, very quickly. We have got
literally two minutes left.

Q84 Matt Western: Thank you, Chair. I have a quick
question to Mr Ashton-Bell. Yesterday, Carolyn Fairbairn
made a very good speech, I believe. She was talking
about the CBI quite rightly seeking a good Brexit. I hate
to put you on the spot but I am sure you have had time
to reflect on it. In your view, or the CBI’s view, does the
Bill as it stands deliver a good Brexit? Or, what is it
missing, other than what you have said so far this
morning?

James Ashton-Bell: I do not believe the Bill as a
vehicle can deliver a good Brexit in any scenario. There
are too many Bills and pieces of legislation that are

necessary to deliver a good Brexit. This is one piece of
the puzzle. There is a lot of detail that is not in here. Our
position is not necessarily that that has to be in here.
There are other pieces, like the consultation issue, that
we believe need to be formalised in legislation. That
could happen at a later date.

Our concern is that to deliver a good Brexit we are
going to have so many pieces of legislation in a very
truncated period of time. A lot of pressure will be put
on Parliament to rush through legislation without properly
scrutinising it, or legislation will not make it through.
Either way, we get a bad outcome. Our question comes
back to the one I started with. If there are essential
elements for your trade policy, if not in this Bill, why
not, because you have it in front of the House anyway?

The Chair: Order. That brings us to the end of our
time allotted to the Committee to ask questions. I thank
our witnesses on behalf of the Committee for their
evidence, in particular Mr Burke, for the tortuous journey
he had getting here.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjournment till this day at Two o’clock.
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Public Bill Committee

Tuesday 23 January 2018

(Afternoon)

[JAMES GRAY in the Chair]

Trade Bill

2 pm

The Chair: For those of you who do not know, I am
James Gray. I am a stand-in for Joan Ryan, who
unfortunately has, I think, a family problem of one sort
or another. I shall be in the Chair for this afternoon’s
proceedings. I mentioned earlier on that, contrary to
normal practice, I voted on Second Reading in favour
of the Bill, but I do not think that that affects my ability
to be dispassionate. A Chair who had not voted on the
Bill could not be found, so that is why I am in the Chair—I
hope that is all right. With that, let us have the witnesses
in, please.

Examination of Witnesses

Dr Lorand Bartels, Dr Holger Hestermeyer, Jude Kirton-
Darling and Dr Brigid Fowler gave evidence.

2.1 pm

Q85 The Chair: May I welcome our four witnesses to
this evidence session of the Trade Bill Committee? I
thank all four of you for taking the time and trouble to
come and give evidence, which is enormously useful.
What you say today will affect the discussion of the Bill
as we go forward, so it is well worth the effort of coming
here to give us evidence. For the sake of the record,
would you be kind enough to tell us who you are,
starting from my left?

Dr Fowler: I am Brigid Fowler, from the Hansard
Society.

Jude Kirton-Darling: I am Jude Kirton-Darling, a
Labour Member of the European Parliament for the
north-east of England, and a member of the European
Parliament Committee on International Trade.

Dr Hestermeyer: I am Holger Hestermeyer, the Shell
reader in international dispute resolution at King’s College
London.

Dr Bartels: I am Lorand Bartels, a reader in international
law at the University of Cambridge, and senior counsel
at Linklaters.

The Chair: I do not know whether you have a thought
to do so, or would like to do so, but you would be more
than welcome to make a short introductory statement if
you wish. If not, we will move straight on to questions,
starting with Barry Gardiner.

Q86 Barry Gardiner (Brent North) (Lab): I suppose
what I would like to try to get out of this session is
whether you feel that any lacunae have been created by
Brexit in our system, whether there is appropriate scrutiny
and transparency, and whether you feel that there are
shortcomings in the Bill that need to be filled. May I
start by asking the panel, perhaps beginning with
Dr Hestermeyer, for examples of deals that will be the

same, and of deals that may be different? Are they
simply roll-over deals or are they substantively new,
distinct legal entities?

Dr Hestermeyer: The first thing to note—in fact, it is
even in the Government’s comments on the Bill—is that
the deals will be technically new international agreements,
so they will be technically separate. As to their content,
first, there are the technical details that will need to be
changed—for example, rules of origin, which define
when a product benefits from a trade deal. Those are
quantities, so they will say, “50% of a car has to be
from the EU.” That, of course, no longer fits; it will
have to be the UK, and the numbers will have to be
changed too, because a UK car is substantially now
44% UK-content. We will not benefit from the deals if
we do not change the numbers. Those are technical
issues, but they are vital.

There are some deals that are structurally so different
that, quite frankly, I wonder whether we really want to
reproduce them one-on-one. For example, Norway, Iceland
and Liechtenstein are in the European economic area—as
was recently explained, in the sidecar to the single
market. Do we really want to reproduce those deals by
statutory instrument? It seems peculiar to me that we
would want that. Turkey, for example, is in a customs
union with the European Union. Do we want a customs
union with the European Union? We might say yes or
no, but I wonder whether a statutory instrument is
really the way to take those decisions. Switzerland has a
whole number of agreements, some of them linked by
what is called a guillotine clause, free movement. Do we
want that? That probably could not be reproduced even
if we did want it, so that is also a no.

You might say, “All this is insignificant,” but if you
add up the numbers, the EEA is 2% of UK trade,
according to the Government’s assessment of the Bill;
Turkey is 1.3% and Switzerland is 3.1%. That amounts
to roughly half the trade we are talking about, or half
the 15% that the Government assessment arrived at for
those agreements. I do not think that will be rolled over,
because I am not sure we would want it, quite apart
from the technical issues that will arise and the question
of whether other states and our partners will say, “We
also want something.”

Dr Bartels: I would rather focus on the implementation
aspects. Obviously, the question of which agreements
the Government choose to roll over is a political
decision; it depends on negotiations and so on. My
reading of the Bill is that it talks about the implementation
of those agreements. What is important there is to
identify the scope of the agreements that can then be
implemented.

One point of interest is that the Bill extends to
agreements that have been signed but not ratified as of
Brexit day. I think we can safely say that that is likely to
be the comprehensive economic and trade agreement
with Canada, the agreement with Japan and others as
well; and if the EU agreement is provisionally applied at
the same time, some might think that they are in force
and ratified. In fact, I found the language in some of the
documents around this area blurred the point a little
bit, but there is a fundamental difference in international
law between a signed and provisionally applied agreement
and a ratified agreement. The Bill is quite extensive
when it comes to signed agreements.
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There are other points to do with the definition of the
sorts of agreements that are covered here, such as a free
trade agreement, which is here defined to include a free
trade agreement and a customs union agreement by
reference to World Trade Organisation definitions. Then,
interestingly, we have in clause 2(2)(b),

“an international agreement that mainly relates to trade, other
than a free trade agreement.”

I do not know whether you would like me to say
anything about that now. It could be quite broad. I
noticed one idea in some of the amendments, which was
that it could be further defined as including a strategic
partnership agreement, the language used for the framework
agreement sitting on top of CETA, and mutual recognition
agreements.

I must say that I think the amendment is very
comprehensive; for a start, the strategic partnership
agreement is not even tangentially about trade, so it
could not really be described as an agreement about
trade. The point of it is political and human rights
conditionality and so on. In that sense, the definition is
over-inclusive. It is also under-inclusive, in the sense
that mutual recognition agreements are only one type of
agreement relating to trade that one might legitimately
want to include here. For instance, one would also have
customs co-operation agreements as an obvious agreement
that should be rolled over and implemented.

The broader point is that, despite what I said about
the strategic partnership agreement, it is an outlier in
this respect. A lot of agreements have to do with trade.
Environmental agreements have trade aspects; the Montreal
protocol on substances that deplete the ozone layer is
all about banning trade in ozone-depleting substances.
The convention on international trade in endangered
species is all about trade in endangered species.

Therefore, I think the definition is a little bit unclear.
One could say, “Well, it’s agreements that just liberalise
trade,” but that is a problem too, because FTAs do not
just liberalise trade. They have intellectual property
provisions, which might arguably in some way promote
trade, but more likely investment. Certainly, they are
not the first thing that you think about when thinking
about a trade liberalising agreement. There are provisions
in the FTAs in addition to intellectual property: competition
law, labour and environmental protection provisions are
in all the modern EU agreements that we have talked
about. Essentially, this gives the Government the ability
to implement labour standards provisions, which include
not exactly sanctions, but obligations that need to be
performed. Frankly, these two Bills strike me as very
old-fashioned; they do not seem up to date with the
reality of modern trade agreements.

Jude Kirton-Darling: I will follow on directly from
that last thought, from my experience inside the European
Parliament as an MEP, scrutinising trade policy at
EU level. Of course, our MEPs have done that job for
the last few decades. From our perspective, what really
is missing from the Bill is the parliamentary scrutiny
dimension. No-one on the panel has mentioned that so
far. In terms of process, compared with the parliamentary
scrutiny powers that British MEPs have today in the
European Parliament, the Bill is an enormous step back
in democratic oversight of trade agreements.

To add to what has already been said from a legal
perspective about what these trade deals are, any kind
of roll-over is likely to come up against the offensive

interests of our trading partners. We have already seen
that what was supposed to be quite a technical question
of the division of tariff-rate quotas going to the World Trade
Organisation has turned into an enormous political
issue, with countries who supposedly are our friends
and allies defending very actively their offensive interests
in relation to tariff-rate quotas.

Once we start opening trade deals up to technical
tinkering, whether that is a number here or a point
there, our trading counterparts will also use that opportunity
to try to get a bit more leeway for their interests. It is
likely that these deals will be very different at the end of
the process from what we have at the beginning. That
parliamentary scrutiny—the role of MPs in ensuring
that there is democratic oversight—is absolutely crucial
but entirely missing from the legislation.

Dr Fowler: If the question is which of these agreements
will change significantly, my answer is, we do not know
that. Other people who are much more expert than me
in the details of trade agreements would have better
sight of that, but as someone who looks at what is
coming to and through the Westminster Parliament, we
simply do not know at the moment. On that basis, I
make two points.

First, Parliament needs to be happy that it has procedures
in place to deal with agreements that might be changed
significantly. Even the Government have indicated that
that is a possibility—they use language about substantive
change in the Bill documents. Secondly is the point
about transparency and possibly some kind of reporting
function, which does not have to go into the Bill; it
could be done through other means. However, I feel
that, given the number of these agreements that have to
be dealt with in the amount of time that we are talking
about, some kind of regular reporting transparency
about exactly what is going on would be useful to
Parliament.

The Chair: Thank you; that was very useful. It is not
necessary for all four members of the panel to answer
all the questions. You may want to target them, because
we have half an hour left and we want to make the best
use of our time.

Q87 Mr Mark Prisk (Hertford and Stortford) (Con):
May I ask Dr Bartels about the remedies section, in
part 2 of the Bill? In your view, how does the legal
framework for remedies, particularly if a remedies authority
is established, compare with others abroad? What are
the strengths and weaknesses?

Dr Bartels: One of the features of the package that
you have been presented with is a split between fiscal
and non-fiscal measures that can be adopted. I am not
entirely convinced that that is a very sensible division of
tasks. For instance, because of that division, what seems
to be missing is the ability to impose quotas—not
tariff-rate quotas but quantity quotas—as safeguard
measures, which is permissible under WTO law and is
done. Because of the split, nothing on those measures is
set out in this agreement, and the other agreement only
deals with duties, so you are limited to tariff-rate quotas.
That is one overall observation. I could say other things
about the treatment of developing countries in the
other Bill, which I find under-complex, to use a German
term that my colleague is fond of.
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More directly to your question—again, this links to
what I am saying about the split—the major issue when
it comes to the Trade Remedies Authority here is that
we do not have it in a context that enables appeals. I
know that in the other Bill there is a reference to the
possibility of an appeals mechanism. The United States
is very big on appeals—it is very elaborate. Of course,
one can disagree with the way in which the United
States conducts itself—we have all paid some attention
to the Bombardier dispute and the United States’
interpretation of its WTO obligations—but at least
formally speaking there is a sequence of decision making
that includes a court, appeals and so on established
there, and we do not have that here. It is very, let us say,
basic at this point.

On the rest of it, reading this together with the other
Bill, I would say in general terms it looks fairly standard.
There are some choices you can make when setting up a
Trade Remedies Authority, such as the duties that can
be imposed and whether you go for a lesser duty rule or
not—we seem to be doing that here. One can make a
political choice on that, but in general terms, other than
the point on appeals of decisions, and connected with
that the relationship between the authority and the
Secretary of State, which here is extremely close and in
other systems might be a little more arm’s length, I
think the detail of what the authority can do is fairly
standard.

Mr Prisk: Does anyone want to add to that?

Jude Kirton-Darling: I would add one thing. I heard
the evidence this morning in which there was quite a lot
of discussion of the EU trade defence instruments and
the EU system, and some of it was a little bit out of
date. During the steel crisis, quite a number of reforms
came in to modernise and speed up trade defence inside
the EU, mainly led by the European Parliament. That is
one of the key elements missing from the Bills: the role
of Parliament in terms of oversight and scrutiny.

If I think about the role of MEPs when it comes to
trade defence instrument questions, we have the right to
veto proposed duties and to scrutinise all of the
Commission’s proposals, we have access to all of the
documents in relation to investigations, and we can
demand closed-door meetings with Commission officials
to really get into the detail of those investigations. It
seems to me that lots of that scrutiny is missing from
the proposals on the table. That scrutiny gives a quality
to the process of ensuring balanced trade defence
instruments that are effective.

Q88 Mr Prisk: So you do not think that having
Question Time and a Select Committee on trade is
adequate.

Jude Kirton-Darling: There is a clear role for stronger
scrutiny. Inside the legislation, there is no obligation on
the Secretary of State or the new Trade Remedies
Authority to engage directly with Parliament through,
for example, a specific Committee of Parliament. In future,
that could be the International Trade Committee—an
amendment could be tabled to ensure that link and that
scrutiny—but at the moment that is not in the proposals.
It is a missing link, if you think about what we already
benefit from in the current system, of which we are a
member.

I would hate to give the impression that what we have
is perfect; that is not what I am trying to say. Today, in

the European Parliament’s Committee on International
Trade, MEPs have voted on a modernisation package to
try to rectify some of the weaknesses in the EU’s
regime. If you are thinking about what to improve on,
our system is not perfect, but, at the same time, MEPs—
your counterparts—have a clear role in the process,
which is entirely missing from the proposals tabled.

Q89 Anna McMorrin (Cardiff North) (Lab): May I
address this question to Dr Bartels? The Government
suggest, to justify the absence of any process for
parliamentary oversight, transparency and scrutiny, that
trade negotiations need to be done confidentially and
under some secrecy. What is your feeling about that?

Dr Bartels: One can look at what is covered in
modern trade agreements according to two poles, and
then there is a sort of meeting in the middle. On one
side, you have the pure market access issues, where you
are reducing duties—you are liberalising trade—in certain
economic sectors. Those sectors are going to be affected
negatively and are not going to be happy about it,
because there is competition that they were not used to.
To do that, you need to be able to trade sectors off
against one another. There is a reason for confidentiality
with that traditional sort of trade negotiation. Not
everybody would agree—you might say that someone
whose job is at risk should get a right to know what is
being negotiated—but there is at least a traditional and
strong argument there for confidentiality.

On the other side, you have purely regulatory issues,
such as the question of what you think in your system
of the precautionary principle for health and safety.
That sort of principle would normally be dealt with
through the normal democratic process, and I cannot
see any reason why that should be changed and negotiators
should be given the ability to haggle that away, particularly
if they are doing that in secret. In the middle, you have
rules that are regulatory but arguably are also protectionist,
so the trade negotiators would say, “We should be able
to negotiate those away in secrecy.” It is hard to know
where to draw the line, but it is certainly useful to
conceive of what is in a trade agreement according to
those two poles.

None of that means that this should be limited purely
to the Executive, even when there is confidentiality on
market access. Many other countries have systems where
parliamentarians have some rights to see what is being
negotiated and to be kept apprised of negotiations as
they go. The European Union, for instance, is extremely
advanced when it comes to that; there are strict limitations
in terms of going into and coming out of the room, no
phones are allowed, and so on. The US Congress has
similar arrangements. There is a palette of options to
enable parliamentary involvement, even within the
framework of confidentiality. I am not sure that the Bill
is the right place to address that sort of issue, but there
is certainly nothing like that in the Bill.

Q90 Anna McMorrin: Some claim that non-tariff
barriers to trade, such as regulations on standards, are
protectionist. What is your opinion? Do you believe
that is true?

Dr Bartels: It is true, but it is generally more true in
certain sectors. It is true, for instance, in sanitary and
phytosanitary standards. It is usually not the standards
themselves that are protectionist. There are examples of
standards, such as the beef hormone standards, that I
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can say are protectionist because WTO cases have
said they are protectionist—I just need to cite Geneva
on those—but it is often done by having overly complicated
conformity assessment requirements, and so on. There
is definitely room for regulations that purport to be
there simply to protect the public also to be protectionist.
Usually, you have both aspects in the same regulation.
But even in that sort of situation, I still think that the
regulatory dimension is sufficient for there to be at
least some type of domestic scrutiny over haggling that
away.

Q91 The Chair: Do others have a view on that?

Dr Hestermeyer: There are certainly examples of
standards being used only for protectionist purposes,
but it is far more common for standards that one side
sets to be perceived as protectionist by the other. Let us
take hormone beef. There is real concern on the part of
a lot of European consumers that hormone beef is not
healthy. There is no direct scientific evidence to show
that that is true, but the concern is nevertheless there. So
the standard reflects the democratic choice of the
populace—whether we think it is adequate or not. That
is important to see. With any standard set, some sides
will say, “This is protectionism,” and it is also rhetoric
to attack the standard.

Jude Kirton-Darling: I guess the last point missing
from that is that if we look at where trade agreements
and trade policy have been controversial in recent years,
it is when the perception is that standards held very
dearly by the public for exactly those reasons are perceived
to be negotiated away behind closed doors, with only a
certain number of vested interests having access to the
process. That is one more reason why having an open
process, with parliamentary scrutiny and engagement,
gives credibility to any final agreement, which at the end
of the day has to have public support, after the negotiations.
You build in societal acceptance through the process by
engaging Parliament in an active way.

Dr Fowler: I would very much endorse that. If it is the
case that some degree of secrecy or privacy is an advantage
in one respect, there is probably a trade-off in terms of
not being able to have that societal buy-in that might be
wanted at the end of the process. There is a trade-off
and losses if it is all done in private.

Q92 Tom Pursglove (Corby) (Con): Quite a bit has
been said, not just in this sitting but in the sitting earlier
today, on the issue of checks and balances, and scrutiny.
Would the witnesses accept that all of these agreements
initially, when they were brought into being in the first
place, went through an impact assessment process and
that, on ratification, they were scrutinised thoroughly
by the scrutiny Committees in both Houses? Also, the
2010 CRAG process—under the Constitutional Reform
and Governance Act 2010—allows Parliament to pray
against a treaty and indefinitely deny ratification, including
bringing it to a debate. Do the witnesses recognise that
and think it is sufficient?

Dr Bartels: I will kick off. Yes, I would agree with
that, but I would also say that what is important about
the Bill is that it gives the Government the power to
change those agreements. They are, legally, new agreements,
and that is recognised specifically in the Bill and in the
explanatory memorandum, where no bones are made
about saying that new obligations might be undertaken,

so it would not be the same agreement that is subject to
scrutiny. What is important here is to work out whether
there are any limits on the Government’s ability to
undertake new agreements—or new obligations in what
are named as existing agreements—and implement those
obligations, and if they do that, whether that is then
sufficiently being scrutinised by Parliament.

Dr Hestermeyer: I would like to go back to my first
answer and take as an example the Turkey agreement. I
do not think that we would want the kind of customs
union that Turkey has, but currently the Henry VIII
power would allow implementation of any agreement
that we then make with Turkey, even if in the end it
looked completely different. That is the first problem
with this scrutiny process.

The second problem, as Lorand identified at the
beginning, is that some agreements have been signed
but not ratified, so the scrutiny part of ratification has
not yet happened. They have not been fully scrutinised.

The third element is that I do not think that the
Ponsonby rule, as qualified, is sufficient because, first, it
allows only delay and not a straight up-or-down vote;
and secondly, it requires scheduling of an actual debate
and vote. With Government control of parliamentary
timetables, there is no guarantee that it cannot be
indefinitely delayed. Even theoretically, therefore, that
is not possible.

Jude Kirton-Darling: I fully agree with previous speakers.

The Chair: In which case, you may just nod.

Dr Fowler: I would agree with that. In terms of
existing scrutiny through the European scrutiny system,
one point is that it is imperfect. As we know, the
European Scrutiny Committee here spends a lot of time
trying to get time on the Floor of the House and trying
to ensure that it sees documents in time and to arrange
things so that it can have a meaningful say. Then there is
the problem of the agreements that will not have been
fully through the European scrutiny process before they
come back again. Then there are the CRAGA problems—it
seems that no one quite knows how the CRAGA provisions
would work. That may be because no one in either
House has ever tried to do anything under them, but it
seems to me that part of this process ought to be that
agreements are going to come before Parliament that it
might want to do something about, and merely as a
minimalist position—

The Chair: I am sorry to interrupt. May I just say that
there is a gentleman in the gallery who may not take
photographs. Please carry on.

Dr Fowler: If you wanted to take a minimalist view,
merely as a bit of constitutional housekeeping, it seems
to me that there is scope for at least clarifying how the
CRAGA provisions would be used, before possible
going into strengthening the powers.

Q93 Faisal Rashid (Warrington South) (Lab): May I
ask Dr Fowler to expand on a point raised in the
Hansard Society paper, “Taking Back Control”, about
the issues surrounding Government control of
parliamentary time, and any implications this is likely
to have for both the trade deals covered in this Bill—
including the government procurement agreement
membership—and the delegated powers that it grants,
especially with regard to the negative procedure?
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Dr Fowler: As you will know, under the negative
procedure, Parliament has the power to pray against an
instrument. In order to do that, first, Members need to
use the early-day motion procedure, which is obscure
and many Members do not even know about. Secondly,
and more importantly, there is the issue of trying to get
time on the Floor of the House. There have been cases
where Members have wished to pray against a negative
instrument and time has not been granted on the Floor
of the House within the scrutiny period, so it has simply
been impossible to annul a negative instrument before it
came into force. That is one problem with the current
system.

Q94 Faisal Rashid: So is it fair to say that the Government
have the ability to control debate and thus limit—or
even totally deny—parliamentary scrutiny of the deals
or the secondary legislation?

Dr Fowler: Inasmuch as the Trade Bill provides for
use of the negative procedure, yes, that would be fair. I
am sure there would not necessarily be any wish to do
that on the part of any Government, but as the procedures
currently stand, Back Benchers cannot be sure that they
can get time on the Floor of the House if they want it.

Q95 Judith Cummins (Bradford South) (Lab): We
have heard a lot today about the importance of societal
acceptance in the scrutiny process, and Jude Kirton-Darling
certainly explained the scrutiny process for trade agreements
currently in place in the EU and the European Parliament.
Dr Fowler, could you explain the current parliamentary
framework for the signature, ratification and implementation
of trade agreements in the UK?

Dr Fowler: At the moment that procedure happens
through the European scrutiny system because of the
EU’s competence to conduct trade policy. The main
instrument is the so-called scrutiny reserve, under which
the Government deposits relevant documents with the
European Scrutiny Committees in both Houses and
they scrutinise them. The relevant Minister is not supposed
to sign up to things in the EU Council if the relevant
documents are still held under scrutiny. That works
every time a new set of documents is tabled along the
process.

The system can be quite effective but there is a
difficulty about timing, and getting time on the Floor of
the House. There is a difficulty if something has to
move quickly at EU level, and then the Government
quite often uses what is called the scrutiny override
where it just says, “We had to go ahead with this.” Then
there is also the difficulty about trying to schedule
appropriate debates in Committee or on the Floor of
the House.

Jude Kirton-Darling: My only addition would be that
currently, one of our frustrations as MEPs is about
what happens when some things that we have scrutinised
heavily at European level, pass to the national level. We
see the level of scrutiny in the German Parliament, in
the Belgian Parliament, in Scandinavian Parliaments,
where there are very detailed scrutiny processes—often
going on at the same time as we are scrutinising at
European level, so we get feedback from those Parliaments
during the process—and we do not feel, in many cases,
that same process from Westminster. So, regardless of
what happens in terms of Brexit, it is one of the ways in
which Westminster could do more to scrutinise trade in
any case, and that would be a benefit for everybody.

Dr Hestermeyer: Just as a reminder, the scrutiny
override was used for CETA. To compare that, under
German law, for example, Parliament gets involved very
early on. There was a change in the constitution and
then an additional statute was passed, so Parliament
gets involved very early on and can make binding
statements for the Government, which will then be
taken into account by the Government also in the
Council. That way, there is a large impact of parliamentary
statements in governmental positions, because in the
end, the Government will have to defend measures in
the Council.

Q96 Martin Vickers (Cleethorpes) (Con): Ms Kirton-
Darling, you referred to the scrutiny process in, say,
Scandinavian Parliaments and the feedback to Brussels
and so on. That may be very detailed but, of course,
when it gets back to Brussels, Sweden or wherever is just
one of 28. Their input in the great scheme of things,
eventually, is rather watered down. Wouldn’t you accept
the fact that, once Brexit is achieved, the UK, with the
scrutiny via the Select Committee and the possible
annulment through Parliament and so on, is more powerful
than the voice we have at the moment?

Jude Kirton-Darling: Unfortunately, no.

Martin Vickers: I thought you might say that.

Jude Kirton-Darling: Globally, our voice will be very
much reduced by Brexit. Currently, we negotiate together
with our neighbouring countries and that collective
weight is leveraged in negotiations with trading partners,
which, unfortunately, we will lose as a result of Brexit.
The benefit of that parliamentary engagement from the
national level from other countries creates that societal
acceptance, in many cases, of European trade deals. We
saw that where there is poor parliamentary engagement,
societal acceptance is called into question. The biggest
example—it may be a very small region of Europe—was
the case of Wallonia and the CETA negotiations, where,
through the powers they have as a regional Parliament,
they were able, even if they were a small region in
Europe, to leverage quite significant improvements in
the CETA deal to address some of the concerns they
had about that deal. That is where the Parliament is
working effectively to really ensure they scrutinise trade
deals.

After Brexit there will be a case, if there are improved
scrutiny powers included in this Bill and in the
accompanying measures toward this Bill, that could
mean that MPs would be able to be far more effective
in terms of trade policy. My basic answer is that we
will be weaker post Brexit because we lose our place
and we will become, in effect, a rule-taker rather than
a rule-maker when it comes to international trade
negotiations.

Q97 Martin Vickers: That is a judgment in terms of
the Brexit argument rather than the benefits of the
Trade Bill.

Dr Hestermeyer: On a technical-legal point on mixed
trade agreements, all trade agreements except for Kosovo,
if I am not mistaken, were mixed trade agreements. The
Council decides by common accord, which means that
the UK alone could prevent agreement.

Q98 Martin Vickers: Of a watered-down version.
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Dr Hestermeyer: There might be political pressures
but I am not a politician; I am just a lawyer, so on a
legal position. Obviously, that is the past; that is not the
future.

Q99 Alan Brown (Kilmarnock and Loudoun) (SNP):
Jude, earlier on, you mentioned tariff-rate quotas and
the fact that the whole negotiating process is potentially
back up for grabs between the UK, EU countries and
the third countries. Going forward, as part of these
negotiations, as a politician I would want to know
which third parties are advising the Government and
what the correct asks are. What impact assessment has
been made of getting the desired result and any other
trade-off that might be associated with that? How will
we make sure that the correct people—the politicians, I
would suggest—have approved or ratified the deal?
What needs to be done or what amendments need to be
made to the Bill to allow such a transparent process and
that level of scrutiny?

Jude Kirton-Darling: In my experience of the European
Parliament’s level of scrutiny, what we have at European
level legally is quite limited. Inside the treaty we have a
right to accept or veto trade deals at the end of the
negotiations. That is included in the Bill, but the second
element which we have which is not included in the Bill,
which we use much more effectively, is that we have the
right to be kept informed throughout the negotiations.
That is a legal obligation inside the European treaties.
That effectively then gives Members of the European
Parliament a hook on which is placed the whole of
parliamentary scrutiny at a European level.

You could amend the Trade Bill to include a hook in
the same way, which would then allow you to develop
some kind of working statute which could evolve over
time. These processes evolve over time—improve, I hope,
over time—with more transparency as trust is built
between institutions. However, you need that legal hook
at the beginning. Within the European Parliament, as a
result of the hook, we have monitoring groups on every
single negotiation that the EU is undertaking and
established trade agreements. We have monitoring groups
which meet behind closed doors on a regular basis with
the chief negotiators, in which MEPs can scrutinise and
ask any question. We have access to the majority of
documents. During the negotiations you will have heard
about the TTIP reading room. We had access to all the
EU side of the negotiation documents. Crucially, in that
reading room, we also had the read-outs from the
European negotiating team of the process of each round
of negotiations. To put it into context, you had the legal
text of the EU negotiating position and, through the
read-out, you could see where the room for manoeuvre
was with the US side of the negotiations. Those documents
give you the capacity then really to question.

The Chair: Thank you. At quarter to three, I will stop
you talking, even if you are mid-sentence.

Q100 Bill Esterson (Sefton Central) (Lab): Brigid
Fowler, can you describe the procedure that you would
recommend?

Dr Fowler: First, Parliament needs to be very clear
whether it is happy that the Bill only covers the replicated
agreement. You might want to decide that you are
happier with these agreements and then do something
stronger for the completely new agreements that the

UK will be negotiating. I believe that is something that
the Secretary of State has indicated he would be open
to, but I suggest that Parliament might want to get that
nailed down in some way at this stage.

As I have mentioned before, the main issues are the
weakness of the CRAGA procedure at the moment—

Q101 Bill Esterson: What alternative do you recommend?

Dr Fowler: For example, you might simply want to
have an affirmative motion, a motion for resolution,
rather than the negative power that is applicable at the
moment. That might be one option that the Government
need to bring a motion for affirmative resolution. That
is one possibility. Even more important is the preceding
stage, which is processes around the signature of the
new agreements, particularly where they might have
been changed significantly from the existing EU ones.
Again, there are things that Parliament could do about
transparency, possibly having an approval motion, or
recreating some kind of scrutiny reserve, possibly through
a Committee. There are all sorts of institutional options,
but I think the House might want to look at a set of
processes around signature that the House might want
to look at.

The Chair: We have a few seconds—I take the
opportunity to thank our panel. You have been extremely
clear and interesting and will greatly add to Members’
understanding of the Bill. Thank you very much for
your evidence. Perhaps if you would like to shuffle off
in one direction, the next lot will shuffle in.

Examination of Witnesses

Professor Alan Winters, Michael Clancy and George
Peretz gave evidence.

2.45 pm

Q102 The Chair: May I welcome our second panel of
the afternoon? Thank you very much to all three of you
for kindly giving up your time to give evidence to
Parliament this afternoon. I am very much looking
forward to hearing what you have to say. To begin with,
would you introduce yourselves for the record?

Michael Clancy: Thank you, Mr Chairman. My name
is Michael Clancy. I am the director of law reform at the
Law Society of Scotland.

George Peretz: I am George Peretz. I am a QC
practising for Monckton Chambers in London on EU
and international and all sorts of other bits of law.

Professor Winters: I am Alan Winters, professor of
economics at the University of Sussex and director of
the UK Trade Policy Observatory.

The Chair: We have 45 mins to hear from you, starting
with Barry Gardiner.

Q103 Barry Gardiner: Perhaps I could start by asking
Professor Winters about the economic partnership
agreements that the EU has with developing countries.
They are in the list of those that the Government are
seeking to replicate. Do you believe that replicating
those agreements and creating EU-UK equivalence is
the best way forward in our engagement with the developing
world? Are they models that the economic partnership
agreements countries themselves would wish to see
replicated?
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Professor Winters: In general, they have been a pretty
poor piece of policy. As far as the UK is concerned, I
would suggest that we might want to consider rolling
them over for two or three years, but I would hope
that that two or three-year period was then used to
try to devise a more satisfactory regime. They encourage
distortions in the developing countries. The developing
countries are put through the agony of trying to negotiate
together, which is very costly and time-absorbing for
them, and rather ineffective. What we need to do is to
try to find a much simpler way of allowing developing
countries access to the British market than the current EPAs.

Q104 Barry Gardiner: Given that there is this
renegotiation going on, do you feel that those countries
might seek to use the occasion as a means of bettering
the current agreement in some way? Or would they
feel—if they are being told, “You will not get a trade
agreement unless you do this quickly”—that they are
being bullied into doing it against their will?

Professor Winters: By and large, countries find it very
difficult to resist the offer of tariff-free access to a
market. If they were put in a position where they were
told it was the equivalent of the EPA or nothing
indefinitely, my guess is that most would shrug and
accept the EPA—but given one quarter of a chance,
they would want to talk to us about a more reasonable
and satisfactory—and in the end more efficient—process
of market access.

Q105 Mr Prisk: Professor Winters, we have before us
in part 2 a broad legal framework for a future remedies
authority. In your view, is it robust enough? If not, what
should we be thinking about amending?

Professor Winters: The Trade Remedies Authority is
something we clearly need. Without seeing a lot more
details about exactly how it operated, I would not want
to say whether it is robust, but I would like to emphasise
three things about it. One is, I understand, Government
policy; I think the others are not.

The so-called lesser duty rule is important for safeguards
and anti-dumping. That is essentially the rule that says
the duty you put on goods that are allegedly dumped is
the lower of the amount of dumping—the dumping or
injury margin—required to make good the British industry.
That is a good rule to have.

The two things I am less clear about are there at the
moment are, first, a very strong degree of transparency.
Its operations need to be, with the exception of commercial
confidence, pretty much out in the open. The second is
that experience through decades in nearly every country
suggests that these trade remedies are captured by producer
interests. They are complex, they are triggered by the
producers complaining that they cannot manage or that
they are being cheated, and the whole process essentially
favours them.

The really important thing is that, exactly like the
House of Commons, you need an opposition. I would
urge that we try to supplement the Trade Remedies
Authority with an officially sanctioned and resourced
group to represent the consumer interest, to do the
analysis and actually have the right of audience at the
TRA to make the case.

George Peretz: If I may add to that, of course the
trade remedies provisions are spread across this Bill and
the customs Bill. If one looks at the customs Bill to find

out where the appeal mechanism is—as a barrister, my
first thoughts go to what the appropriate appeal mechanism
is—all you find is a power of the Secretary of State to
make appropriate regulations.

It is my personal view that that is somewhat
unsatisfactory. There are a number of important questions
that arise about appeals, one of which is very important,
and that is what the appropriate standard of review is.
Is it a merits review, which enables a specialist appeal
court to correct the decision maker on questions of fact
as well as questions of law, or is it simply a judicial
review mechanism, where all the court is doing is saying,
“Is this a reasonable decision, whether it is right or
wrong?”? It is a very important decision to make and it
seems to me that that is one that ought to be made by
Parliament in primary legislation and not by the Secretary
of State or the Executive in a statutory instrument.
That is a decision for you.

The appeals mechanism is important. I said slightly
flippantly that it was because I am a barrister, but it is
the experience of all regulatory processes that what
actually happens at the regulatory stage is often very
conditioned and influenced by the form of an appeal.
Any sensible regulator will, during the process, have
their eye on what the appeal route is, who can appeal
and what the level of scrutiny of their decision is going
to be.

If you have a very robust form of appeal mechanism,
which is open to both parties— the complaining industry
but also a range of interest groups whose interests
might be affected by the imposition of duty—and if
they are allowed routes to appeal that will encourage
the regulator, in this case the TRA, to take robust
decisions. That is robust in the sense of fully reasoned
decisions that will sustain detailed scrutiny, to ensure
that all parties are properly heard so that they are fully
aware of where the objections to what they are proposing
to do are and can properly evaluate them. You get
better decision making out of all of that.

I sent the secretary to this Committee a copy of a
briefing paper I did for the UK Trade Forum website,
which is there if any of you want to read it. It expands a
bit on that point but I would emphasise the appeal
mechanism. There are other issues about the trade
remedies. I have probably spoken for long enough but if
people have other questions they could ask about them.

Michael Clancy: I read your blog; it is very good. The
other thing that I would say is that the tenure should be
made more independent by having term limits. That is
quite important in reinforcing independence and
impartiality. We have had experience in Scotland of the
whole system of judicial appointments being reworked
for temporary sheriffs because they did not have a
stated term and were subject to the whim of the appointing
Ministers. That would be my addition to this discussion.

George Peretz: The provisions for the appointment of
members of the Trade Remedies Authority are very
similar to the provisions for appointments to the
Competition and Markets Authority, which as anyone
who has watched the press this morning knows takes
very important decisions about the economy. There is a
difference with the Trade Remedies Authority, and the
argument why you might need a more constraining set
of rules governing whom the Secretary of State might
appoint. At the moment the Secretary of State appoints
the majority and the rest are staff members. There may
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be an argument for a more constraining set of rules,
particularly if the Trade Remedies Authority is—as the
customs Bill contemplates—itself given the remit of
applying a wide range of economic interest tests as the
trade remedies body. That means that even if the TRA
accepts that there is a legal basis for opposing a trade
remedy, then as a matter of economic interest to the
UK it is able to say “We are not going to do so here
because, for example, the consumer interest outweighs
the interest of the particular producers affected.”

That seems to me to be a political position: it is
balancing the interests of jobs in a particular area of
the country against the interests of consumers across
the country, to put it crudely. If the TRA is, as the
customs Bill contemplates, itself going to be taking that
kind of decision, then there is a case for saying that its
composition ought to be balanced by statute and that it
ought to reflect a variety of different perspectives. In
that sense its role is much more political than that of the
Competition and Markets Authority.

The Chair: We have half an hour left. Incidentally,
Mr Peretz’s evidence is available in written format in the
Committee Room.

Q106 Anna McMorrin: The Government claim that
the process of replicating the trade agreements to which
we are currently party as EU member states would be a
simple roll-over process. Do you foresee any complications?

Professor Winters: Yes, I’m afraid that I do see
complications of a technical nature and, in a sense, of a
political nature as well. The technical complications
concern rules of origin to begin with. Every trade
agreement essentially has rules of origin that determine
whether a good qualifies for zero-tariff entry. A typical
rule of origin says that 50% of the value must be
contributed from the country claiming the duty-free
access. If we take a good that is exported to Korea that
is made in the UK but with a 40% input from the EU
and 30% input from the USA, it gets into Korea tariff-free
because the UK plus the EU27 contribution is at 70% larger
than the rule of origin requires. If we are outside and by
ourselves we have only 30% of the content—the value
of that good—and we would not get into Korea tariff-free
if the Koreans applied the same rule.

Equally, there are cases coming the other way of
goods that are exported to the EU where, for instance,
Korea could export a good directly into the EU27
because it has a free trade agreement for a good produced
in Korea. But if they send it into the UK and we insert
it into something that we then seek to send to the EU,
then it might not get in because Korean content will not
count towards the UK content to meet the EU’s rule of
origin.

What do you do about all this? You essentially have
to do something called diagonal cumulation. Korea, the
UK and the EU essentially have to agree that each of
them retreat from its rule of origin the content of the
other two as the defining origin. In that specific case, it
would restore the status quo. That needs to be negotiated
with the Koreans and the EU.

Other places where we have technical problems are in
the splitting up of tariff rate quotas. For instance, there
are tariff rate quotas in the agreement with Canada:
that is an agreement to import a particular volume of
goods tariff-free. This has to be settled on an EU28
basis, and now it has to be divided between the UK and

the EU27. On occasions, there are clauses of these
agreements that refer back to a body of law in the
parties. In the financial services agreement with Korea,
there is a reference to accepting goods into the Korean
market that were introduced into the European market
without asking any further questions as long as they are
consistent with existing law and do not entail a modification
of existing law. That existing law—if that clause makes
any sense at all—was law when the agreement was
signed; it is EU law. If we tried to introduce even an
equivalent law, we would have to argue the case that it
needs to be treated as such for us to get access to Korea
for financial services. Those are the technical reasons
why there are serious problems.

Politically, we need a deal. If the transition is handled
in any way that is fairly straightforward—although
George has a proposal that is complicated but perhaps
gets around it—it is possible that the transition will
allow Korean goods into the UK tariff-free, but not UK
goods into Korea tariff-free. Therefore, we really need a
deal, and if you really need a deal, that is not the time to
be negotiating.

Q107 Anna McMorrin: To follow up quickly, perhaps
addressing Michael Clancy directly, what role do you
believe the devolved Governments would have in
trade negotiation prior to agreements being concluded?
Do you think the Bill sets out suitable frameworks
within which matters of devolved competence can be
represented?

Michael Clancy: Under the Scotland Act 1998,
paragraph 7 of schedule 5, international agreements,
including trade agreements, are not within the competence
of the Scottish Parliament. In that sense there is no
formal role in agreeing international agreements. That
being said, one of the things we have sought to promote
throughout this process, with the European Union
(Withdrawal) Bill, this Bill and associated measures, is
that there should be some form of whole-of-governance
conversation about getting things right. As we know,
this Bill will affect the competence of Scottish Ministers
and allow orders to be made that may amend, for
instance, Acts of the Scottish Parliament, and measures
from Wales and Northern Ireland too.

There is clearly an issue about how the Sewel convention
or legislative consent convention is interpreted in respect
of that. Under devolution guidance note 10, any proposals
in UK Parliament legislation that seek to alter the
legislative competence of the Parliament or of Scottish
Ministers require the consent of the Parliament. That
also applies to the National Assembly for Wales and the
Northern Ireland Assembly. Therefore, there is an issue.
Today in the Scottish Parliament there is a debate about
legislative consent in respect of the European Union
(Withdrawal) Bill, and the Finance and Constitution
Committee of the Scottish Parliament is currently consulting
on the legislative consent memorandum on this Bill,
where the Scottish Government have indicated that they
would not recommend that the Parliament pass it.

It is a matter of political debate and discussion, and
something that I know both the Scottish and UK
Governments have in their sights in the concordat they
are thinking about. That includes a framework for
dealing with trade matters. There is a role, but I do not
know it yet, because neither the Scottish nor the UK
Government have told us what it is.
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Q108 Iain Stewart (Milton Keynes South) (Con): I
would like to ask Professor Winters a question about
part 3 of the Bill, which concerns trade information.
Would you agree that the information that this Bill
enables will help the Government to shape their export
support programme? Are there any additional powers
that you would like to see this part of the Bill contain?

Professor Winters: Information is very important,
not least in my trade, for analysing what goes on. The
case for collecting reasonable amounts of information,
as long as it is cheap to do so, is very strong indeed,
subject to the standard confidentiality requirements. I
confess, on reading the Bill it did not strike me that
there were obvious things that were missing, but I
would not want to assert that I read it sufficiently
carefully to say that nothing is missing. It is important
that the Government have the right to collect information,
and that information should be made as widely available
as possible. The Government clearly need to make
policy, but there needs to be public debate, too; it is not
just the Government who need to discuss policy issues. I
did not interpret this as being part of the Bill, but in
general, information other than private or commercially
confidential information really should be made available
to a wide community of people to enable them to
analyse policy.

Q109 Iain Stewart: Do you have any concerns about
the practicalities of Her Majesty’s Revenue and Customs
operating the system, as envisaged by the Bill?

Professor Winters: I am not sure that I can comment
on the practicalities. They certainly want a large amount
of information. My general rule would be that that
needs to be information that firms collect anyway in the
normal course of their business, and that it should be a
simple matter to transfer it to HMRC.

Q110 Faisal Rashid: Professor Winters, given what
you discuss in the UKTPO paper with the example of
South Korea, do you think it is fair to say that what the
Government are presenting as bilateral discussions are
actually trilateral discussions?

Professor Winters: Yes. I gave the example of rules of
origin and tariff-rate quotas. Those very clearly have to
be negotiated with the EU, because the EU is intimately
involved in them, and they have to be negotiated with
the partner. We cannot just arrive in Korea and say,
“Here it is. We don’t want to talk about it.” They very
clearly have trilateral dimensions, which I guess need to
be sequenced and taken seriously.

Remember that there is a further wrinkle: these are
going to be new trade agreements and we are going to
have to notify them to the WTO. Although the WTO
procedure for reviewing regional trading arrangements
does not require us to ask permission, the WTO secretariat
will make a good deal of information available to
members, and other members may wish to clarify things
to discuss and even, ultimately, to dispute. It is actually
somewhat broader than trilateral, but you cannot avoid
a tripartite discussion on quite a lot of aspects.

Q111 Faisal Rashid: Thank you. According to the
Queen’s Speech last June, the Bill is meant to set out the
legislative framework for our independent trade policy.
Do you believe that it establishes a proper framework to
deliver what was promised?

Professor Winters: I would not hold myself up as an
authority on exactly what was promised, but it does not
deliver a satisfactory framework for negotiating new
trade agreements. There are many different models, but
experience from around the world suggests that one
needs a good deal of consultation, input and legislative
oversight of trade agreements. You cannot have a position
where Parliament can unpick a trade agreement that
has been concluded. If Parliament claimed that right,
no one would negotiate with us. That means that Parliament
and the devolved Administrations need to have an
important role in setting mandates, and there need to be
consultation and information during the process. Civil
society would certainly claim that it, too, ought to be
consulted, and I would advocate that, to the extent that
one can generate one, there should be a discussion
publicly.

Trade policy comes along in treaties. It is intrusive. It
affects people’s livelihoods. It is a very good thing that
we are talking about trade policy now in a way that we
have not for decades—since before the EU existed, in
fact.

George Peretz: I would add as a footnote that one of
the best short things I have seen written about this is a
piece by Stephen Harper, the former Prime Minister of
Canada. He is not generally known as a politician who
always wanted to do everything by consensus, but it is
simply an explanation of how the Canadian side prepared
itself for the CETA negotiations. It very much emphasises
the need to consult with everybody in Canada, to bring
the provinces together as well as all industry, trade
unions, all the political parties and other actors to try to
get as much consensus as possible on what Canada was
trying to achieve at the outset of the process, before it
started. It is a very good piece from somebody whose
perspective on it is interesting.

Q112 Barry Gardiner: Picking up on both what Professor
Winters said about not unpicking—Parliament should
not be able to unpick a trade agreement—and what Mr
Peretz said about Canada, Mr Clancy, once the UK
Government, rather than the EU, set international trade
agreements in place, what would be the implications if
the devolved Administrations had a consent reserve and
could implement some form of veto on internationally
agreed obligations? How do you get that whole-of-
governance approach where the consensus Mr Peretz
was talking about is achieved so we know that what is
agreed can ultimately be delivered without introducing
an ex post facto power of veto that would stop it being
implemented?

Michael Clancy: That is a very difficult question to
answer without getting into uncomfortably hot waters.

Barry Gardiner: You could write to the Committee.

Michael Clancy: Let’s give it a shot, shall we? The
important thing is that the UK Government are the
negotiator of these international agreements. Parliament
is the body that then ratifies agreements made by the
sovereign power, exercised by Government. Therefore,
in that sense, it is quite difficult to see how the devolved
Parliaments would be able to exercise any form of
consent reserve in respect of the making of an agreement
and the ratification of an agreement.

The issue is that the parliamentary oversight of the
agreement is deficient in this place and it is even more
restrained when it comes to the devolved legislatures.
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That is the issue I would like people to focus on. Clearly
something needs to be done to enhance oversight here.
Earlier, we heard Brigid Fowler explain that the
Constitutional Reform and Governance Act 2010 provisions
are inadequate. Why are they inadequate? Because they
have only got this perpetualisation of the 21-day period,
and this Bill does not allow for any form of implementation
order other than a negative procedure order. Therefore,
there is an issue about that.

The read across to the European Union (Withdrawal)
Bill and the sifting procedure that the Procedure Committee
advanced and had accepted into the Bill—Mr Walker’s
amendment last week or the week before—raises issues
about what the relationship is between orders under this
Bill and those under the EUWB? Why does this Bill
amend the EUWB? Why not have amendments brought
forward for that Bill, reflecting this Bill? I am sure that
parliamentary draftspeople have an amour propre in
respect of such things, but an ordinary individual—a
rather rustic lawyer like myself—is not going to catch it
immediately. These are the issues we ought to look at:
parliamentary oversight, extending across these islands,
and how we write something that attains the intention
of Parliament.

If I might just cross over, I do not think the Bill is
meant to implement new agreements; it is meant to
transpose existing agreements. That is quite an important
facet to dwell on. Although, if one scoots to the explanatory
notes, one sees in paragraph 44 that there may be
“technical changes to the agreement”

and in paragraph 53 it says:
“It may also be necessary to substantively amend the text”

of the provisions. The question, therefore, is what is an
existing agreement and how far does it have to be
changed for it to change from being an existing agreement
to a different agreement. That is a question that I do not
care to essay on at the moment.

The Chair: We are grateful for that.

Q113 Mrs Kemi Badenoch (Saffron Walden) (Con): I
have a general question for the panel. Listening to what
people have said about agreements and given the need
that we have to maintain existing trade relationships
with 70-plus partners and, I think, 40-plus agreements
in general, do you think the Government need to change
their approach fundamentally and, if so, how?

George Peretz: If I might go first, one can see the
difficulty. It is a commonplace of the legislation on
Brexit generally that there is a lot to do in a very short
space of time. There is certainly a case for doing things
by statutory instrument that ordinarily one might be
very reluctant to see done in that way, simply because of
the process of time and the time it takes to get primary
legislation through.

We were discussing a few minutes ago general policy
in relation to how Parliament should scrutinise future
trade negotiations. It is entirely a fair point to say that
the Bill is not about that. There may well be a case for
the Government to produce a Bill about that, but that is
a different question. This Bill is not about that, but
about the roll-over.

We have touched on the difficulties. You have a
number of difficulties in scope: what an international
trade agreement is goes beyond trade and customs
agreements. As I think Holger Hestermeyer pointed
out, technically the definition includes the EEA agreement

and the Turkey customs union agreement. If you think
the Government have rather wide powers to implement
the EEA agreement—one assumes the Government
have no intention of using it that way—it is quite a wide
power to give them.

There are questions about scope and about whether
negative procedure is right, and there is the question
Michael touched on about what is an existing agreement.
The cynic in me as a lawyer tends to say from general
experience that if you go to the other party to a contract
and say, “I need to change this contract,” the normal
response of a well-informed and well-advised counterparty
is, “Well, yes, but let’s take the opportunity to get some
other things in it.” So things are often not that simple.
You may have quite wide and important changes being
made, but I do not think there is a right legal answer. It
is a question for you to think about as to whether this is
an appropriate power to give the Government, given the
need to do things quickly.

The Chair: Kemi, are you content?

Q114 Mrs Badenoch: Yes, unless anyone has anything
further to add.

Michael Clancy: We do not have enough time—there
are 430-odd days between now and 29 March 2019.
Trying to get through primary legislation, if we were to
scrap this and go for another Bill, would be problematic
to say the least. The intergovernmental conference in
October is really the defining factor that we have to aim
at. Then there are all these orders, which are going to be
put through. If one waits until this Bill gets the Royal
Assent before the orders start to be consulted on, there
are difficulties about that. I am afraid that I would be
for looking to keep this Bill and to move it along and
see what improvements can be made to it to make it a
much better and more robust piece of legislation.

Professor Winters: May I comment? In principle—I
am not a lawyer and cannot really comment on how one
can do this—essentially there is the very short-term,
immediate problem of all these things that have to be
done, but we do not want that to define the long-term
by default. I think we need to have a very clear
understanding from the body politic in general. The
trade policy is an important instrument for a sovereign
country to operate. It can be done well or it can be done
badly, and we do need to continue to review it and go
back to some of these things, so that even if we have to
patch something up in the near future, which as near as
dammit is the status quo, that should not say it is
therefore closed forever. We need to go with our partners
and say, “We need to reopen this.”

The Chair: Let us be crisp, Bill Esterson.

Q115 Bill Esterson: George Peretz, you were talking
before about the Trade Remedies Authority. Can I bring
you back to that? I believe that the Government are
conducting a review into which trade offensive measures
can be rolled over or passed forward—having heard
that last piece of evidence, I am not sure what description
to use. Can you describe the challenges and the
consequences if some of those are not used by us when
we are outside the EU?

George Peretz: Not all WTO law is clear, but what is
pretty clear is that we could not simply automatically
carry over existing trade remedies imposed by the EU
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and say, “These remedies will apply to the UK now that
it is a separate WTO jurisdiction”—if I can use that
term loosely. We cannot do that for one very simply
reason: it is a condition of all trade remedies that there
is a domestic injury. A domestic injury is defined, and
the UK is obviously not the same as the EU. It is
potentially an issue that applies the other way around,
incidentally, but that it a problem for the EU rather
than for us.

As far as I understand it, the Department for
International Trade is feeling its way to dealing with
this problem. As a first step, it is asking industries that
benefit from an existing trade remedy to set out why
they think it should continue and to explain what the
domestic injury is. There is probably also a need for
the UK to discuss with the European Commission what
the position is. After all, in its investigation of all these
remedies, the Commission will have built up a case file
that will include quite a lot of information about what
the injury is, some of which will be pinned down
geographically. It will be able to say that that is evidence
of an injury in the UK. Perhaps that could be used to
justify carrying on the remedy after we have left the EU,
but it would have to be the judgment of the new Trade
Remedies Authority whether that evidence was good
enough to withstand domestic scrutiny and appeals
and, ultimately, a possible WTO challenge. There is a
very difficult set of issues there, which will be a challenge
for DIT and the TRA.

Q116 Craig Whittaker (Calder Valley) (Con): I want
to go back to the scrutiny of the Bill. My understanding
of what some people call the Henry VIII powers, for an
SI or a DL, is that there is provision in both of those
processes, whether they are negative or affirmative, to
raise an objection for debate on the Floor of the House
of Commons. My question is where is that process
flawed?

George Peretz: I do not claim to be a great expert in
parliamentary procedure, and I am not sure that I can
add very much to what Brigid Fowler said about that—she
is an expert on parliamentary procedure.

Plainly, there is an opportunity to challenge a statutory
instrument that uses the negative resolution procedure,
but clearly it is less likely to be challenged—just look at
the statistics—than a piece of primary legislation, because
one fundamental point about any statutory instrument
is that the vote is simply an all-or-nothing vote on the
instrument. There is no ability to have the primary
legislation to say, “We agree with most of this clause but
we don’t like clause 5, therefore we would like to amend
that.” It is take-it-or-leave-it. The problem with a lot of
this is that you will be told that the clock is running and
you need to decide very quickly what to do.

Professor Winters: There is very little time, so be
realistic about what the cost of a challenge would be
and the pressures that that would generate.

Michael Clancy: It is the balance between speed and
scrutiny—that is the whole point. To get that right is
quite difficult with a negative or indeed an affirmative
resolution procedure. Although theoretically each of
these could be debated, I think it would be very difficult
to get each of these debated. There simply is not enough
time to do that—we are told that there are between
800 and 1,000 orders in relation to the EUWB. I do not

know how many of them might be here—63 existing
trade treaties, maybe more, and other things as well.
That is the difficulty.

What are the defects? The defects are that we have an
alternative procedure of super-affirmative if we need
extra time to look at something—that is where the sift
comes in. If the sift identifies a particular order as being
important, it might then get better scrutiny, and better
scrutiny might mean the affirmative resolution procedure
on a super-affirmative basis. We do not know that the
sift applies to these orders because the sift is not mentioned
in this Bill. Will it be? Are you going to propose
amendments? Is the Government going to take that
forward to this Bill? That is another story for another
day perhaps.

Then there is the issue—I think it is in one of the
Hansard Society papers—of the difficulty, in fact the
incapability, of amending these orders. They have to be
taken back by the Minister and re-presented. That
induces time and delay, and we are running out time
and inducing delay.

Q117 Craig Whittaker: I want to come back on that.
What you all say is that there are elements of truth in
everything, but the reality is, yes, we have huge amount
to get through, and there is a place for the SI process to
get some of these through quickly. My point to you is
that, although there is a huge amount made of these
so-called Henry VIII powers, this Parliament does actually
have overall scrutiny control of these trade Bills if we
choose to take it.

Michael Clancy: That is true, but the ultimate test is
overturning the order. We saw that the last time an
order was overturned in the other place—it resulted in
the Strathclyde review because it was such an outrage,
so we have to be careful about that, because it may have
more political impact than we would imagine.

The Chair: We are having trouble with time and scrutiny
as well. We have only two minutes left for Matt Western.

Q118 Matt Western (Warwick and Leamington) (Lab):
Professor Winters, this Bill is supposed to be about the
rollover of pre-existing agreements. If that is the case,
why is it necessary to include the Henry VIII powers?

Professor Winters: Because the rollover is not
straightforward. Maybe you can say that this is an
implicit recognition that it is not entirely straightforward
and that there will have to be changes. Some might be
purely technical, but some are clearly going to be
substantive.

It is precisely because it is difficult, contentious and
requires negotiations, that the Henry VIII powers are so
important, because it is the Minister, their designated
authority or delegate who will make those decisions.

Q119 Matt Western: Can you give an example of a
substantive?

Professor Winters: The division of tariff rate quota
on cheese into Canada, or which bit of law financial
services access to Korea will refer to. There are, I have
no doubt, plenty of others.

Q120 Matt Western: Can I ask that of the others?

George Peretz: I am not sure I have much to add to that
very complete answer to the question.
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Does it require Henry VIII powers? It probably does
require them because you have to amend primary legislation.
The questions about the degree of scrutiny and so on,
are, I think, questions for you, but the need for a pretty
fast procedure to amend our law to deal with what will
quite often be technical points that involve changes
seems fairly clear.

Q121 Alan Brown: We have heard that Wallonia has
got a veto. The devolved nations do not have a veto in
this. Indeed the UK Government can make provision in
devolved competencies. If you were a Scottish or Welsh
Minister, would you recommend withholding legislative
consent motion unless this Bill was amended?

Michael Clancy: When I get elected?

The Chair: With that, can I thank all three of our
witnesses for their extremely interesting evidence. You
have covered a lot of ground in a short space of time.
We are most grateful to you all for that.

Examination of Witnesses

Tom Reynolds, Gareth Stace and Cliff Stevenson gave
evidence.

3.31 pm

The Chair: I have a couple of quick admin points. I
understand that there may be Division in the House at
3.45 pm. If there is, I will suspend the Committee for
15 minutes until 4 o’clock and we will add an extra
15 minutes at the end to make up for it.

Mr Stace, I gather that you have to give evidence to
the Taxation (Cross-border Trade) Bill Committee and
you may therefore have to leave this session early. Is that
right?

Gareth Stace: That is correct. If that were possible, I
would be grateful.

The Chair: It is possible. Just tip us a wink when you
have to go and we will say goodbye.

Gareth Stace: I think one of your Clerks is going to
escort me.

The Chair: Perfect. I call Barry Gardiner. [Interruption.]
Well, failing that, I call Mark Prisk.

Barry Gardiner rose—

Mr Prisk rose—

The Chair: No, the Opposition failed, so we will give
the Government a try. I call Mark Prisk.

Q122 Mr Prisk: Thank you, Mr Gray. I have asked
other witnesses about the remedies regime, and I am
interested in your views. In a way, you all represent
industries that are familiar with this challenge. “Remedies”
sounds arcane, but it is really about all the challenges a
locality may face with dumping in particular business
sectors. What would you want to see in an effective
remedies authority, and what would need to change in
the Bill to deliver that?

Gareth Stace: Let me start with what would need to
change in the Bill. We would like to see more detail in
the Bill. The Bill sets out powers to create an independent
arm’s length authority—the Trade Remedies Authority—to

advise the Secretary of State, but there is no detail.
There is little detail of the powers that it might have or
of the scope of its remit. I am sure that will come in
secondary legislation or after that, but as you quite
rightly said, industries that are or have been subject to
dumping and unfair trade practices are quite nervous
about what is going to happen in the UK, and the more
detail we have, the better. That is why at this stage we
are quite nervous about what might or might not come
out down the line.

Q123 Mr Prisk: We know that there is not a lot of
detail—it is a framework—but is there something specific,
such as an appeals process, that you want to be teased
out in our deliberations?

Gareth Stace: Yes, an appeals process—there is no
detail in the Bill—is not even set out as: “The appeals
process will be this, this and this.” We do not even know
what the basis of appeals might be, because we do not
know how the TRA will define subsidy, injury and
dumping. We do not even have something to base
that on.

Tom Reynolds: It is clear that we need a TRA, and
it is certainly welcome that the Bill establishes one. I
want to rebut a point made by an earlier witness, who
said that trade remedies are invariably captured by
producer interests. That certainly has not been the
experience in the European system. I am sure that
Gareth agrees that that was apparent in the steel crisis—the
trade remedy system was slow to react to the producer
interest.

We have to read the Bill alongside the Taxation
(Cross-border Trade) Bill. My feeling is that the rules
for the TRA, which are set out in that other Bill, tip the
balance the other way, against the producer interest.
There are areas where that Bill and the way that it works
with this Bill can be improved, which I would be happy
to explore with the Committee.

Q124 Mr Prisk: Is that specifically the national interest?

Tom Reynolds: There are really four points. The public
interest test and the economic interest test is of concern
because, as Gareth has already pointed out, the lack of
detail means it could operate in any number of ways.
Our fear is that it might include an over-simplistic
cost-benefit analysis that appears very seductive in its
indication that the benefit for producers may be outweighed
by the damage to the consumers, when it does not show
the full story and perhaps the long-term impact to the
consumer that removal of a competitive environment
for domestic producers creates if the trade remedies are
insufficient to keep production here in the UK.

A big concern for ceramics—the country of concern
that is dumping into the European Union at the moment
is China—is how you calculate the dumping margin in
instances where the domestic price cannot be used
because it is subject to such state distortion. That detail
is crucial to the effectiveness of the trade remedies
system.

There are other issues, such as the lesser duty rule—it
was touched on earlier. For the proper operation of the
lesser duty rule, we would need to see the detail and how
you calculate injury. That is crucial. Pushing all of this
into the long grass just adds a lot of uncertainty and
concern for producers.
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Cliff Stevenson: Because the Bill is simply setting up
a framework for the TRA and not really having anything
more substantive than that, there are only small points
that you might look at, but there are some important
points. For example, the composition of the members
of the TRA is critical because trade remedies is a highly
political area of policy where there are very different
views. Some see trade remedies as purely protectionist
and would abolish them completely, and some see trade
remedies as an essential competition policy-type tool to
correct multilateral distortions.

I am in the second group. I believe that, in the
absence of multilateral competition rules, trade remedies
are the only thing we have that allows state distortions
and other unfair practices to be addressed. Within the
EU, we do not need anti-dumping or anti-subsidies law
because we have really good competition and state aid
law.

What we want from this legislation—you have to see
the two Bills together—is a coherent, robust system that
could redress those problems. In terms of this Bill, the
composition of the members is very important to look
at because, if all the members thought trade remedies
were protectionist, we would never get any trade remedies
through—or all members might believe that trade remedies
were essential. You would want to ensure that there is
some balance in there.

There are some other smaller issues that could be
significant. For example, regarding the provision that
the TRA should report to Parliament annually, I think
there could be a little bit more detail on what it might
report on, so that, if the TRA was being biased one way
or the other, by being obliged to provide certain statistics,
such as number of cases opened, measures adopted and
so on, it could be assessed.

Q125 Barry Gardiner: Picking up on your last point,
Mr Stevenson, in the EU, the Commission is obliged to
report to the European Parliament on trade events, so
there would be an annual production of just such
statistics. There is a lacuna in the Bill in that there is no
provision to make such a report to Parliament and to
aid parliamentary scrutiny on trade remedies in that
way. Is that something that you and the trade remedies
alliance would seek to redress? Would you like to see
introduced in this Bill some way in which a report ought
to be made—an annual report perhaps—to Parliament?

Cliff Stevenson: Yes, what would definitely be of
importance is to have a substantial report submitted to
Parliament on an annual basis. In the Taxation (Cross-
border Trade) Bill, there is a provision on reporting.
There is already a proposal for there to be an annual
report. The EU anti-dumping regulation is quite specific
about what the European Commission must report to
the European Parliament in terms of the statistics it
must provide. A little more detail ensuring that certain
things were provided in this report would be useful.

Tom Reynolds: The question about Parliament’s ongoing
role with the Trade Remedies Authority is an interesting
one, but so is Parliament’s role in setting up the rules for
the system. The point made by Jude Kirton-Darling
earlier on about the level of involvement of MEPs in
scrutinising and offering amendments on, for instance,
the new anti-dumping methodology and the TDI
modernisation, which was mentioned, has been integral
in improving that legislation from the Commission’s

original proposals. I would be more comfortable if there
was a more rigorous approach for parliamentarians to
get involved in the setting of the rules for the system
as well.

Q126 Bill Esterson: Can you describe what you think
the authority should be comprised of? Who do you
think should be on it?

Gareth Stace: Do you mean the board?

Bill Esterson: Yes.

Gareth Stace: The board needs to represent interests.
From my point of view, I would like to see someone
from industry and someone from the trade unions on
that board to provide that balance, clarity and expertise
as well. That could be set out in primary legislation. It is
not there now.

Tom Reynolds: One of the most successful acts of
Parliament in setting up a non-departmental public
body over the years has been the Health and Safety at
Work etc. Act 1974, which stipulates that the Secretary
of State, in making appointments to the commission—now
the HSE board—must consult with organisations for
three of the members. There could be representatives of
the employers, and three of the representatives could be
from the trade unions. That sort of model might lend
itself well to the establishment of the Trade Remedies
Authority and the appointments made to the non-exec
board.

Gareth Stace: However, we would not want anything
that you would add to it that would then create more
work and delay measures in place or delay the investigations
that would take place by the authority.

Q127 Bill Esterson: That neatly moves me on to
another question. Can you describe what is at stake if
we do not get this right after we come out of the EU? If
you have specific examples, that would be helpful.

Gareth Stace: There is a whole range of “if we don’t
get this right”. If we get this very wrong, we become the
dumping ground—not just in Europe, but for the rest of
the world. Think of the steel sector, which thrives on
free, liberalised trade. That is what we are. Over a third
of all steel produced travels across borders globally.

Also, something crucial, in particular for the steel
sector, is that in 1994 we agreed as a sector with
Governments to abolish all customs tariffs for steel for
developed countries. There are no tariffs. So when you
think about us coming out of the EU, whatever agreement
or not is put in place, we as steel will not be subject to
customs tariffs. That is not an issue for us—non-tariff
barriers are an issue for us, but not tariff barriers. That
enabled us to be even more liberalised in terms of trade.
What supports that? Trade remedies support that: they
are the safety valve that enables free trade to take place.
Sometimes the debate turns the other way round, as if
trade remedies were there to provide protectionism. We
would say that if there were not a strong trade remedies
regime in the UK or anywhere else in the world then
you would see a rise in protectionism, with weak trade
remedies.

There is a whole range of things that could go wrong.
When the investigations take place in the end, will they
find that there is no injury or dumping for whatever
reason, even if there is? If they do find that there has
been injury or dumping, what are the tariff levels that
are set? Are they high enough to stop the illegal trade in
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the UK—the dumped steel that is against WTO rules?
If the endgame is not that those tariffs are high enough,
then we have a problem.

Q128 Bill Esterson: Sure. Is anything different in
ceramics?

Tom Reynolds: We have a very similar experience. We
are a sector that thrives on international trade: we
export over half a billion pounds’ worth of products
each year. We are not protectionist. However, as the
Government have rightly pointed out, free trade does
not mean trade without rules, and unfortunately some
of our trading partners do not play by those rules.
Examples from our sector include cases involving tiles
and tableware. In the case of tiles, imports rose from a
fairly stable level of around £4 million worth of tiles
a year from China up to 2004, and rocketed in less than
a decade to over £30 million worth of imports from
China. If you were to look at volume, it was an even
sharper rise.

The European Union introduced anti-dumping measures
in 2011, which were not enormous—they are not the
230% tariffs that the United States has looked at. They
were between 13% for co-operating companies in China,
up to just short of 70% for non-co-operating companies.
The introduction of those measures allowed our UK
industry to stabilise and invest. As a result, employment
has gone up by 40% in the sector, with even further
boosts to the supply chain as well. All that could be at
risk if we get things wrong.

It is worth noting that in 2011 the UK Government
voted against the tiles measures in Council. That was
understandable because the UK’s role within the
European Union was as a liberal counterweight across
the 28 member states. As we forge an independent trade
policy we have a different role, but some of the most
experienced civil servants and experts are steeped in
that heritage of the UK being the liberal counterweight
within the European Union. That is why we come back
to this point about a non-exec board being a watchdog,
ensuring a balanced system in the UK. It is an integral
part of getting things right.

Q129 Bill Esterson: Do you think that needs to be
appointed independently from the Secretary of State to
achieve that?

Tom Reynolds: It is not something that the BCC or
the Manufacturing Trade Remedies Alliance has made
a submission on; it is something that we would have to
consider, and maybe we can write to the Committee.

Q130 Faisal Rashid: The membership of the Trade
Remedies Authority, which, according to the Trade Bill,
is entirely at the discretion of the Secretary of State: do
you think it is appropriate and effective? How does the
proposed TRA compare to similar bodies in other
countries?

Cliff Stevenson: Obviously, the wording is not effective
at the moment in terms of ensuring that there is a
balanced composition of those members. If you look
elsewhere and compare, the closest major trade remedy
to the UK’s proposed system is Australia’s. It has a
separate anti-dumping commission that works in a similar
way to how the Trade Remedies Authority would work,
but there is a big difference in the sense that it is headed

up by one person, an anti-dumping commissioner: there
is not a committee or a group of members in the way
that is proposed for the UK.

One concern I slightly have with this is that it is an
extra level of decision making. There is no detail on
how the members might make a decision—whether they
would vote if they disagreed—and that could hold up
investigations, which are always subject to very severe
time limits given the amount of work that has to be
done.

In the US and Canada, for example, there are examples
of independent bodies such as the United States
International Trade Commission, which does the
injury determination for the cases. It is a completely
independent body that has six commissioners who vote
at the end of the investigation. If there is a positive
finding of injury and three out of six vote in favour, it
will be an affirmative determination. In that case, where
there is a quasi-judicial system where it is completely
separate and not under any political control, there are
these commissioners taking a vote on the basis of the
technical information.

Gareth Stace: You have to look at what the TRA and
the whole system is trying to achieve. Why is it being set
up? It is being set up because we are leaving the EU. Is
that an opportunity to have a system that is fleet of
foot, quite simple and employs fewer people than the
European Commission does?

That is why a year ago we, as UK Steel, said that
actually what this arm’s-length, independent body could
be doing is just looking at the dumping margin, because
that is a really simple, straightforward—almost—
calculation. It is what they do in the US, which is seen as
a champion of free trade, and we want to create strong
links with the US going forward. There was that opportunity
to do that, and so the make-up of the TRA and the
committee would not be as important as if it was then
doing the injury calculation—that is much more of a
black box. You stick a load of numbers in, and you
hope that something will come out. You twiddle some
dials as well, and the tariffs come out of that. So you
probably do then need some independent committee to
look at it, but how much are they going to influence—
[Interruption.]

The Chair: Order. There is a Division in the House, so
I suspend the Committee until 10 minutes past 4.

3.52 pm

Sitting suspended for a Division in the House.

4.10 pm

On resuming—

The Chair: Welcome back. We are going to change
the order of questioning slightly, because Mr Stace has
to go and give evidence to our sister Bill Committee.

Q131 Barry Gardiner: Picking up on something you
said earlier about the importance of not having a weak
trade remedies regime, in your view would it be a
mistake to think that such a regime, which did not
protect producers’interests, might encourage other countries
to do easier, quicker trade deals with us? Would it be a
mistake to use that in some sense as a bargaining chip to
get a trade deal?
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Gareth Stace: I think it would. You are not going to
say to the USA, “Hey look, can we do a really great free
trade agreement with you? Look, our trade remedies is
really weak and yours is really strong so can you weaken
yours and then we will do a great deal?” They will not
do that. They will keep their regime and hope that ours
is weak, and they will then see more trade coming from
them to us.

It is the same when we think about the zero tariff for
steel with developed countries. When India exports steel
to the UK, it is at zero tariff; when we supply steel to
India a tariff is applied. So when we say to India, “Can
we do a free trade agreement with you? Hey, you know,
we could do zero tariff”, India will say, “We already
have zero tariff, so why would we want to do anything
else?” What would add something would be having a
strong trade remedies regime in place.

If we had a weak regime, what would that mean? We
talked about that before. It would mean a loss of jobs,
and in the steel sector I do not want to talk about loss of
jobs, because we saw a lot of that in 2015-16. But we
would also see a rapid rise in imports. In rebar—reinforcing
bar that goes into construction—in one year China had
zero per cent. of the UK market. It did not import
anything, and within four years, because there were no
duties in place, China had 43% of the UK market. Then,
once duties came in, the percentage went back to zero.

I know I have to go, but I want to make just one point
about the lesser duty rule, which I am sure will be raised
later. I know it is not in the Bill but it is very important,
in that there is talk that if we did not have a lesser duty
rule prices would rise and the consumer would be
disadvantaged. Let me put that into context. In the
hot-rolled flat case we had recently, the injury margin
was 17.5% and the dumping margin was 29%. There is a
difference there of 11%. If we think of a luxury car
priced at ¤45,000, not applying the lesser duty rule in
that case would increase the price of that car by a
whopping ¤16.50. Everyone is saying that if we did not
apply it in the UK it would be dreadful—consumer
prices would rise and it would be awful—but ¤16 is all it
would increase the price of a ¤45,000 car by.

The Chair: Mr Stace, thank you very much indeed for
doing two Committees in one afternoon. That is very
noble work. Thank you for your evidence to us. I think
someone is going to escort you off to the other Committee.

Q132 Judith Cummins: Unfortunately, my original
question was to Mr Stace, but I will ask it to Mr Stevenson.
Clause 6 of the Bill suggests that the TRA’s remit will
extend to more than just trade remedies and to the
analysis of trade disputes. Does that raise any concerns?

Cliff Stevenson: In principle, I think it is not necessarily
a bad idea—that if you have an organisation full of
trade expertise, you might use it for other purposes as
well. I mentioned Canada earlier. The Canadian
international trade tribunal, the independent entity that
makes determinations on injury, can also be given other
tasks and produce expert reports. So I do not think it is
a bad idea in principle that the TRA may do other
things. The concern would be about resourcing.

Trade remedy investigations are highly resource-intensive.
They are incredibly detailed. Gareth mentioned earlier
about the dumping calculation being easy. In a sense,
what he was saying is that it is straightforward, the steps
are very clear—but it is a massive calculation with

thousands of data entries on a spreadsheet or in a
model. To the extent that there would be a concern, it
would be to ensure that there was sufficient capacity
ring-fenced for the different functions. Principally, it
seems to me that the Trade Remedies Authority’s purpose
is the administration of the trade remedy regime. That
would be the only issue I would raise.

Q133 Matt Western: We heard from Mr Stace a
moment ago about an effective trade remedies system.
In that one example, an effective system does not necessarily
lead to higher consumer prices or significantly higher
prices. Do you have other examples you can give,
Mr Reynolds?

Tom Reynolds: One example I can give you is from
MTRA partner sectors, the chemicals fertiliser sector,
around the long-term implications for the consumer if
adequate trade remedies are not installed. In Ireland,
for instance, the domestic manufacturing industry for
fertilisers sadly went by the wayside, because the anti-
dumping measures were not introduced in time to provide
a defence for their industry. As it became a less attractive
market because of less competition, the prices started
to rise for all the previously dumped exports, so the lack
of competitive environment in Ireland ended up costing
farmers more for their fertilisers.

Cliff Stevenson: Obviously, it depends on the product,
because when you are talking about products used in
another industry, such as in the case of steel, even a
fairly substantial anti-dumping duty, if you work it
through to the final price to the retailer of the downstream
product, is going to have a much smaller effect. Obviously,
in the case of a consumer product, where the product
goes directly to the consumer, the impact of the duty
would be exactly at the level of the duty, so that is
certainly true.

It is important always to consider what the purpose
of trade remedies is. They are about remedying a distortion,
an anti-competitive situation or a subsidy. In that way,
any time you increase a duty the users, the importers, or
the consumers of that product are going to face the
negative impact of the increase in duty. What is really
important to remember about trade remedies is that
they are not about protecting domestic industry, I do
not believe. They are about restoring effective competition.
That is a key point. Even if a consumer product does
increase in price, in the long term the consumer is better
off if effective competition is maintained.

The Chair: Are there any questions? No. May I thank
you both very much for your very useful evidence? I am
sorry that a Division disturbed the middle of your
session—these things happen in Parliament. It was very
kind of you to come, so thank you very much. If the
next witnesses are here, perhaps they would like to take
the stand.

Examination of Witnesses

Anastassia Beliakova, Stephen Jones, William Bain
and Edward Bowles gave evidence.

4.19 pm

Q134 The Chair: I welcome and thank all four of our
witnesses and particularly our former colleague, Mr Bain;
we are glad to see you back here. I am sorry to be tough
and difficult, but thank you all very much for taking
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time out to come and give evidence to us this afternoon.
Perhaps you would like to introduce yourselves for the
record, starting with Mr Bowles.

Edward Bowles: I am Edward Bowles, managing director
at Standard Chartered Bank.

Stephen Jones: I am Stephen Jones, chief executive of
UK Finance.

Anastassia Beliakova: I am Anastassia Beliakova,
head of trade policy at the British Chambers of Commerce.

William Bain: I am William Bain, international trade
and Europe policy adviser for the British Retail Consortium.

Barry Gardiner: Perhaps I can kick off with—sorry, is
it Mr Jones who is from Standard Chartered?

The Chair: No, it is Mr Bowles.

Barry Gardiner: Mr Bowles is from Standard Chartered
and Mr Jones from UK Finance. Is that right?

Edward Bowles: Correct.

Q135 Barry Gardiner: I will kick off, then, with the
British Retail Consortium. [Laughter.] I am just keeping
you on your toes!

The BRC has identified, among others, the agreements
involving Norway and Turkey as the most significant of
our EU FTAs. Of course, the Government have already
indicated that there will be an end to free movement,
which rules out simply replicating the Norway model,
and that we will leave the customs union, which rules
out simply rolling over the Turkish model, so what
elements of the agreements—not just those two, but the
others—do you consider it most important to replicate
on substantially the same terms?

William Bain: The key provisions are those on tariffs,
because if the UK leaves the European Union, it is not
part of the EU’s common external tariff system, and we
could then face higher tariffs on imported goods. A
great deal depends on the kind of transitional arrangements
that are adopted, but the kind of additional MFN
tariffs that would apply would be 12% in relation to
clothing from Turkey, 13% in relation to soft fruit from
Chile and Peru and 27% on imported processed canned
tuna from the Seychelles. Those would, I think, lead
retailers and consumers to face considerable price pressures,
so the main element that we would want to see is
replication of the zero-tariff or low-tariff provisions on
imports.

The other key areas that are very difficult in terms of
replication and, we believe, may require a degree of
assistance from the European Union are in relation to
rules of origin. For example, with the Canada trade
agreement, there is a complex rule of origin. The same
is true in relation to South Korea. I think that diagonal
cumulation is involved in the rules of origin in respect
of the CARIFORUM trade agreements.

These are areas where it seems that time is running
out, the clock is ticking, and a solution needs to be
found if British business and British consumers are not
to face a large cliff edge in March 2019.

Anastassia Beliakova: Absolutely. Rules of origin are
a headache for businesses, and if we consider that there
is the likelihood, in the roll-over of existing trade agreements,
that they may have to comply with tougher rules of

origin or that some of the benefits that they currently
get by counting both EU and UK origin as single origin
might be lost, that is very concerning. For about one in
seven of our members, the existence of a free trade
agreement is the determining factor in whether they
export to or import from a country. I urge the Government
to give stronger assurances for those agreements, as
Mr Bain has mentioned, that already provide for, or
have clauses mentioning, diagonal cumulation, but also
to look at all the EU trade agreements and particularly
those that have the greatest economic significance for
the UK, and open up those discussions to provide for
that as they are rolled over into UK-third country FTAs.

Q136 Iain Stewart: I would like to put to the panel
the same question I asked the previous panel about
part 3 of the Bill, which relates to trade information
and the collection of exporter information by HMRC
in particular. Are you content with the content of the
Bill in this part? Is there anything missing or do you
foresee any practical difficulties in HMRC collating this
information?

Anastassia Beliakova: Not at first glance. However,
the wider picture around trade data is that trade data is
imperfect. It is particularly lacking when it comes to
services, of course, and when it comes to intra-EU
trading data. That is where we currently have significant
gaps. If, in the future, there can be a more robust
collection of data and stronger assessments of UK-third
country trade, that would be helpful.

Stephen Jones: I have nothing to add.

Edward Bowles: Obviously, the collection of data is
largely in respect of goods that cross borders. It is very
difficult to do that for services, so I would have thought
that a way of more robustly measuring cross-border
flows of services would be quite an important thing to
look at, so that you can get a better grip on revenue as
much as anything else. Largely, it is more on the goods
side than it is on the services side.

Q137 Faisal Rashid: My question is to Mr Bowles:
one of your chief economists for the African region
noted that African countries such as Kenya were extremely
concerned about having to renegotiate trade agreements
with the EU and the UK. However, she concluded—her
name is Razia Khan—that this process has taken many
years already. Can you tell us what your views are on
how long these deals will take and what difficulties will
be encountered in the negotiations, from your point of
view?

Edward Bowles: The great thing about having economists
is that they are independent of those of us who do jobs
outside of research. Razia is an expert in her own right
and would be the best placed person to speak to those
issues.

In fact, they are not really trade agreements; they are
economic partnership agreements that the EU has with
most African, sub-Saharan and, indeed, subcontinent
markets. It is certainly true that they have undergone a
high degree of revision under the current Commission’s
administration. I am not aware, frankly, of any
overwhelming dissatisfaction. I attended a recent meeting
only two months ago between quite a lot of these
markets and Cecilia Malmström, so things do seem to
be moving in a good direction. The question is what the
UK’s approach would be to that and how much it might

71 7223 JANUARY 2018Public Bill Committee Trade Bill



be minded to depart, if at all, from the approach. The
starting point must be simply to mirror the current
arrangements, as was said on Second Reading and in
the Government’s response to the consultation on the
Trade Bill.

Faisal Rashid: Mr Jones, would you like to add anything?

Stephen Jones: No, I have nothing specific to add in
relation to Africa in general.

On a more generic point in relation to the Trade Bill,
it is obviously focused on existing trade agreements and
economic partnership agreements. From a services
perspective, we need to look beyond that and reflect on
arrangements that exist beyond that, which are critical
to the cross-border flow of trade in services, because
there are very few provisions and services agreements in
trade treaties that relate to services. There are lots of
mutual recognitions and memorandums of understanding
that relate to infrastructure, to recognition and co-operation
between supervisors, to the flow of data and to the
recognition of exchanges, but which do not exist within
the context of a trade agreement. They nevertheless
facilitate cross-border trade in services that already
exists between the EU—including the UK—and other
jurisdictions. It is very important that we do not lose
sight of those specific provisions, but seek to mirror
them so far as the financial services industry is concerned,
simply because the existing trade treaty provision is so
poor in services.

Bill Esterson: Stephen Jones, you are the UK Finance
representative. Sorry, it has been a long day. Can I ask
about the written evidence you gave to the Procedure
Committee, where you indicated the benefits of a triage
or sifting process and stated how you might apply those
when looking at new trade agreements? For the purposes
of the phrase “new trade agreements”, given some of
the evidence we have heard today, can we include anything
that changes the agreements that are part of this Bill?
Can you explain what you think the merit of such an
approach would be, how you might apply it, and the
importance of such a sifting process?

Stephen Jones: Given the time available in the context
of Brexit, from the perspective of the financial services
industry, clearly continuity, speed and the correct process
and scrutiny to transpose the existing trade arrangements
that the EU has with the rest of the world to the UK are
incredibly important for continuity. That does not directly
benefit the financial services industry. It benefits mostly
the customers of the financial services industry, but in
that context it is very important.

To the extent that your question relates to prioritising
whether one should seek to amend the agreements in
order to ensure more robust coverage of services within
the context of those agreements, I think that in the first
phase that is unrealistic. There is not enough time.
What we need is as much certainty as we can get.
Business in general needs as much certainty as it can get
in terms of the transposition of the existing EU
arrangements.

In terms of the ongoing amendment of those treaties
to seek to extend them and prioritise what should be
done—the sifting process, if you like, for services—we
can develop a modus operandi in terms of markets that
are important. However, as I say, there are significant
factors beyond trade agreements that influence the ability

to conduct cross-border business between the UK and
the rest of the world. Those are a susceptibility to
inward investment; strong regulatory and supervisory
co-operation; aspects of data protection and the willingness
to mutually recognise the cross-border sharing of data;
and infrastructure, with the recognition on a cross-border
basis of critical market infrastructure in each jurisdiction,
such that member firms in each place are able to access
and utilise the infrastructure in the other country. To
the extent that that can be captured within a trade
agreement, that is great.

To date, that has failed and our focus very much is on
an ambition for the UK with the EU to seek to build an
ambitious free trade agreement that has not been attempted
in services anywhere else in the world. But we believe it
should be attempted in the current context, simply
because of the importance of the cross-dependencies
that already exist and the fact that we are starting with a
fully converged rulebook, which is extremely unusual in
a trade negotiation context. So we believe that there is
the prospect of an ambitious mutual recognition-based
trade agreement in services between the UK and the EU
and that potentially should be the first focus, to the
extent that we are talking about prioritisation of negotiation
of trade agreements.

Q138 Bill Esterson: Presumably you are talking about
services with the EU during transition, given what you
said previously about the short period of time between
now and leave day.

Stephen Jones: I think we are talking about beyond
transition. From a transition perspective, the only realistic
thing that we believe can be achieved is a prolongation
of the acquis, which is a full adoption of the existing
rule book lock, stock and barrel. The chances of seeking
to amend or renegotiate that in the time that is available
are wholly unrealistic, and what is far more important is
certainty through the transition period. The only way
you can deliver that certainty is simply to take forward
the existing rule book.

Q139 Bill Esterson: I do not know whether you heard
the earlier evidence. Some witnesses have made points
about the shortage of time, but they have also said there
is a tension between time and getting it right. Given the
short period of time, do you see a danger that agreement
without a degree of scrutiny leaves problems that will be
very hard to undo later?

Stephen Jones: In terms of the prolongation of the
acquis—that is, the adoption of rules on day one—in a
sense those rules are already on for the purposes of
transition. Those rules have already been adopted by
the UK. I recognise the sovereignty of Parliament and
the importance of scrutiny, but to the extent that the
rules are not being changed we are simply extending
arrangements that continue to exist. The Bill’s provisions
relating to Ministers’ 10-year power to use secondary
legislation to renegotiate those rules strike me as pretty
broad-brush, and they potentially should benefit from
greater parliamentary scrutiny than is currently
contemplated.

Q140 Bill Esterson: Just so I get this right and we do
not misquote you, anything that carries on beyond
29 March 2019 must carry on with no changes to meet
the requirements that you have just set out.
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Stephen Jones: Broadly, I do not think it is realistic to
expect changes. In that context, the secondary legislation
ministerial power provisions are broadly acceptable, but
beyond that, to the extent that arrangements are adapted
to the UK as an independent country with its own trade
policy, I would suggest that they merit parliamentary
scrutiny.

Q141 Bill Esterson: Do any other witnesses want to
pick up any of those points?

William Bain: The nature of the transition impinges
on terms in the Bill, and the retail industry is keen to
have a standstill transition in all elements—in terms of
the current customs rules, the current tariff rules and
the current SPS rules—but it also applies to the trade
facilitation that we get from the bilateral trade agreements,
which fit into part 1 of the Bill. I cannot stress how
important it is to the retail sector, which imports products
from countries like Chile, Peru, South Africa and Turkey,
that we do not have a discontinuity in our trading
arrangements at any stage after 29 March 2019. There
are some connections and points of commonality with
the kind of transitional deal that is done, but in a sense
this is a slightly separate question. It really demands
clear attention from the Government in order to get the
job done by 29 March next year.

Q142 Barry Gardiner: I want to pursue what Mr Jones
said. We have got away from the initial question of the
sift Committee. You stressed the urgency of this and the
need to try to get things through as quickly as possible,
and you adopted an approach to delegated powers and
Henry VIII powers of, “Well, maybe they’re necessary
in the circumstances”. However, it was your organisation
that recommended that there should be a sift Committee
in the EU (Withdrawal) Bill. Would that not be an
appropriate way of trying to say, “What we’re talking
about here is a minor change to an existing agreement,
but this is actually a major change”?

We are talking about 100 separate agreements between
the EU and Switzerland alone, some of which include
free movement of people. There are going to be some
major changes, such as those we talked about with
Turkey and the customs union, and with Norway, free
movement of people and the four freedoms. Do you not
think, given that you have already recommended a sift
Committee in one form, that a similar sort of mechanism
for trying to distinguish between what is and what is not
vital, and what should have parliamentary scrutiny, is a
sensible way to proceed?

Stephen Jones: Yes, sorry; forgive me for the lack of
clarity. My reference was really to the existing provisions
between the UK and the EU in relation to financial
services. In my assessment, for the purposes of transition
and of business services in financial services, the chances
of change, and therefore of the need for sift, are zero.
There just is not the time. In the context of other areas,
where there is an assessment that change is possible, the
sift Committee strikes me as a very sensible mechanism
to prioritise and assess those changes and the degree of
scrutiny that is required.

Q143 Mr Prisk: Mr Bain was very clear about the
importance of continuity to business. Can I ask the
chambers of commerce in particular, but also other
witnesses, about that issue? Clearly, the Bill is about the
continuity of existing arrangements. How important is
that principle of continuity to your members?

Anastassia Beliakova: It is absolutely critical. Our
members are operating on the assumption that during a
transition period there will be continuity in our trading
arrangements not just with the EU but with all the
other markets with which we have a trade agreement of
some sort. The working assumption is that they should
not be making any changes currently or planning for
significant changes in trading conditions in March 2019.
Of course we are still waiting for greater clarity from
the EU on this over the coming months, but I cannot
stress enough that in the immediate future the continuity
in our trading relationship with the EU during transition
is critical. Our continuity, looking further ahead, with
the other markets, is also something that our members
want to count on.

Q144 Mr Prisk: Mr Jones, what about financial services?

Stephen Jones: Continuity is very important, particularly
through the transition period and on an ongoing basis.
We believe that there is an opportunity for a free trade
agreement in services between the UK and the EU that
prolongs many of the existing arrangements, which
are beneficial on a cross-border basis, particularly in
markets for wholesale financial services and markets
affecting professional counterparties and market-based
counterparties, where cross-border provision, passporting
and mutual recognition are important to the efficient
working of trade not just in financial services but in
goods—not just in the UK but in the EU as well.

The economic case for maintaining much of the
existing arrangement is significant, but we are, as you
know, working with a negotiation envelope as far as the
EU is concerned that appears to require change—to
require the UK to have less access than previously, in
a visible sense. So we need to be seen, I guess, within
the context of that envelope, to prioritise what is
important for both sides in financial services. In our
assessment it is more of the capital, derivative, centralised
clearing and—outside my remit but clearly very
important—insurance and reinsurance markets, which
are professional-to-professional markets operating on a
seamless and cross-border basis across Europe, the
disruption of which would be quite significant. In those
circumstances maintaining as much as we can of the
existing establishment regulatory supervisory arrangements
around those business activities will be important for
the UK economy, but equally for the continental European
economy as well.

Mr Prisk: Mr Bowles, is that your take as well?

Edward Bowles: There are two things I want to say.
One is that the lead time involved for change for a
regulated industry—and it is not just financial services
but, my guess is, pharmaceuticals and manufacturing,
among others—is so long that, to give you an idea, to
create a subsidiary where you do not have one, even in
a market where you may have a branch, is a minimum
18-month project plan timeframe from beginning to
end, and in some cases longer depending on the
breadth of products you are dealing with and the
number of regulatory approvals involved. Therefore,
a degree of clarity around the future timeframe and
the continuity in that timeframe is critical. Otherwise
you end up creating a high degree of uncertainty, not
just for the regulated entities but for all their clients—
thousands of clients who would be forced, with
scrambling and redocumentation, to look to a different
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legal entity and to price and measure risk in a different
way from the way they are used to doing it with the
current entity.

Continuity is key, but the working assumption, as
Stephen said, is that there will be change. The question
is when that change will come, and whether it will be in
one step or more than one step. Will we have sufficient
clarity that when we deliver the end state it will be the
final end state? That is why the transitional period is
critical to get us to the point where the framework gives
us a high degree of visibility over what the end state
might be.

Q145 Mr Prisk: On the financial services side, can we
look at the issue of remedies? Clearly, in the current set
of arrangements that is frankly irrelevant in a strict
legal sense to you as a sector but, looking forward, the
TRA is clearly not going to disappear in two years’ time
or after however long the transition period lasts. Therefore,
looking at the longer term, what is the relevance to
financial services and what are the critical issues that
you will be looking for in an effective remedies regime at
that stage? Perhaps you can just give us one or two
highlights to give us a sense. We have heard about goods
so far, which is very important, but obviously services
matter as well.

Stephen Jones: I defer to Mr Bowles on this—given
his experience with TTIP and equivalent regimes.

Edward Bowles: Obviously a high degree of dialogue
is done regulator to regulator, so we are a supervised
entity not merely in the home state where we may have
our domicile and headquarters but in all markets where
we have operation. In fact, your first point of call would
be the nature of the relationship in terms of supervisory
co-operation between those two entities, and what it is
that you are permitted to do, and where any disputes
may arise about what you are doing in those markets. In
fact, the TRA is probably much less relevant to a highly
regulated and supervised industry like financial services
than to some others, in which there are fewer regulator-
to-regulator forums that would determine the methods
and modes of operation.

Stephen Jones: I would just add that the concept of
dumping in financial services is, therefore, not strictly
relevant.

Q146 Nick Smith (Blaenau Gwent) (Lab): Mr Bowles,
I will ask just a bit more about Standard Chartered and
the developing markets in the states and countries where
you work. As previously mentioned, your Razia Khan
predicts some difficulty in lining up quick deals in
Kenya and other places in Africa. What is your view
about other countries where your company has long-
standing experience, like Vietnam and South Korea?
How quickly can those countries respond to these sorts
of deals?

Edward Bowles: Thank you for the question. Standard
Chartered has been UK-headquartered for the last
155 years, but 85% of our revenues are from Asia,
Africa and the middle east. In respect of most of those
countries, there are no FTAs, either with the UK or,
indeed, with almost any other markets. I was quite
involved in my 10 years at Standard Chartered with the
negotiations between the EU and Korea, the EU and
Singapore and the EU and Vietnam and, most latterly,
with those on TTIP, and on India in between times—that

has been a slightly less successful product in negotiating
terms. The fact is that we have FTAs with some of those
markets and some of them are incredibly advanced.
Korea and Singapore are incredibly advanced markets.
You are dealing with very sophisticated regulators,
politicians and others. They completely understand what
the UK would be seeking to achieve in any renegotiation
post the rollover of the current FTAs.

There is certainly scope, I think, in some of those
FTAs for tweaking, shall we say, and data offshoring
would be one of the issues that I am sure the UK would
want to look at. The negotiations take a long time.
Korea was seven years. Singapore is not yet in force but
we have just had a European Court of Justice ruling in
relation to one aspect of it that will enable it to come
into force soon, but it has been eight years overall. We
can cut and paste them, but then the question is, “What
are the incentives on each side—which will probably be
asymmetric in terms of interests—for tweaking, and
what will be the appetite and the timeframe over which
you could do it?” My guess is that you would want to do
it expeditiously, but the degree of consultation and
engagement with other interested industries, politicians,
civic sectors and so on, which would inevitably build in
a longer time.

For other markets that are rather less developed
perhaps than Singapore and Korea, it would take
longer, because if there is no existing FTA you are
looking at a degree of transparency around their regulatory
framework and around the concessions they inevitably
will be asked to make, and the question is: “What is the
quid pro quo for them?” India is a classic example. You
have visas, and immigration is one of their core demands.
It has always been one of the core issues that has
bedevilled the EU-India FTA negotiations and that will
be no less the case, I am sure, with the UK than it is with
India.

Q147 Judith Cummins: Mr Bain, to accompany the
release of your report “The Bilateral Trade Deals that
Matter to Consumers”, you note the importance of the
Government replicating the trade agreements that the
EU currently has with third countries to ensure that
consumers do not see a rise in prices as a consequence
of imposed tariffs and so on. Your report notes that
6% of retailer imports are covered by all EU bilateral
agreements. Could you identify the particular countries
that your members are concerned about?

William Bain: Indeed. There is a good quantity of
imported fish, from Norway and Iceland, that UK
consumers buy. In particular, there is South Africa in
terms of products like wine and some citrus, Chile and
Peru in terms of soft fruits, and Morocco in terms of
fruit, vegetables and some clothing. And there is principally
Turkey in terms of clothing. There are many members
of the BRC that source clothing in Turkey, which can be
given to consumers for sale in this country on good
terms. One of the fundamental issues is that, at the
moment, that is under a customs union: is there going
to be a functioning customs union between the UK and
Turkey on 30 March 2019? I think that speaks to some
of the process issues that come up in part 1 of the Bill.
We know that there will be an interaction between the
CRAG process of bringing a concluded treaty before
this House, then interacting with the processes that have
to be gone through in part 1 of the Bill.
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Unless we have things like letters of intent ready to be
signed at 11.1 pm on 29 March 2019, and unless we
have the EU involved—what seems on the face of it to
be bilateral is, in many cases, a trilateral negotiation—we
will have a gap. That gap will cause uncertainty for
business. Ultimately, it could cause gaps on the shelves
and a lack of choice and availability. It is a serious issue
for investment and for consumers.

Q148 Barry Gardiner: To follow up, I want to ask you
all a question as business people. If someone introduced
a break clause in a contract with you or one of your
businesses, would you not take the opportunity to
renegotiate the deal? Given all that you have said about
the importance of clarity, stability, understanding and
certainty about the future, which we entirely agree with
you on—that is why we need a Bill to do this—do you
not think that, if we were seeing changes introduced by
these countries because of this opportunity, and some
of the changes were substantial, and changed that
clarity and certainty, then actually there should be a
process of parliamentary scrutiny looking at them?

At the moment, we may not be in control of that
process. We know that we would like it to be very
simple, but it may not be. Given that, should the scrutiny
not be in place for Parliament either to assist procedure
or, using some other mechanism, to say, “Yes, this is
important, and we need to make sure that we, as Parliament,
deal with it in the appropriate democratic way”?

Edward Bowles: I would say be careful what you wish
for, and I do not say that completely comedically. It
would very much depend upon the scale of the market
that you are interacting with, and the significance of it.
The experience that I had of TTIP was one where the
lack of initial transparency, of engagement with civic
sector societies, and of disclosure of the mandate for
the first 15 months of the negotiations very much
allowed the debate to be run by outside interests that
felt disenfranchised. Effectively, that stymied the political
will to take the negotiation further forward even before
the new President was elected.

It was absolutely clear that there are lessons to be
learned from a negotiation of that scale, ambition and
impact for the UK’s economy, to make sure that you
have the right level of engagement, transparency, scrutiny
and so on in an ongoing manner. For a much smaller
market, I dare say that, given the time involved, it may
not necessarily warrant a full-scale similar application
of scrutiny because, frankly, the relative impact for the
UK economy, and therefore for consumers, healthcare
and so on, would be much less. Judge each of them on
their merits.

Anastassia Beliakova: To follow up on what Mr Bowles
said, the TTIP example certainly shows us how critical
it is to have appropriate stakeholder engagement
mechanisms. At the moment, the Bill is meant to deal
just with continuity of existing agreements that have
already had the relevant scrutiny from the European
Parliament and have passed through the European Scrutiny
Committee here. However, if there are very substantial
changes or if we are talking about completely new
agreements, provisions certainly need to be made for
appropriate scrutiny in Parliament, and for stakeholder
engagement for business, civil society and non-governmental
organisations. It might make sense for that to have some
form of statutory underpinning so that there is input
that is not contingent on the political environment,

which may change. As has been said, negotiations take
a long time, sometimes even up to a decade, and during
those negotiations you still need to be able to test both
the public views and the impacts. I would urge for these
kinds of mechanisms to be put in place where new
agreements are implemented.

Q149 Faisal Rashid: I will put Barry’s point in a
different way. You mentioned continuity, which is
absolutely fine—the industry needs continuity. You also
mentioned that you do not want to see any change, but
the Government have already noted that these agreements
will be legally distinct and are likely to be different to
the corresponding EU trade agreements. Do you believe
that it is appropriate for any changes to be waived
through using Henry VIII powers? That is one question.
For British Chambers of Commerce members, how
important is consultation on any elements that might
change in these agreements?

Anastassia Beliakova: Consultation is absolutely critical.
If there are changes through these agreements that
would alter the benefits that businesses currently see,
our members would want to be consulted. At the moment,
there is a question as to how the UK will set out on
having an independent trade policy. We are conducting
a study with the London School of Economics on that
topic, which I would be happy to share once it is
published.

There is a balance of interests between continuation—
ensuring that there is no gap between the current benefits
and some new measures that will be implemented—and
appropriate scrutiny. That has to be considered on a
case-by-case basis when it comes to the existing agreements.
For any new negotiations, however, there needs to be a
more clearly set out process.

William Bain: There are two important points to
make. First, if we look at the guidelines adopted by the
European Council on 15 December and the drafts that
are circulating in Brussels for the draft directive to be
adopted next Monday, it is very doubtful that the EU
will permit the UK to vary these agreements at all. It
will basically be small changes that will require the UK
to still be subject to its current obligations under these
agreements. That is all that the EU will be prepared to
accept.

Another important point is that if the mechanism for
the transition is that the UK is under the common
commercial policy and the EU common external tariff,
the UK will be applying all the EU’s external tariffs
vis-à-vis third countries. That means that Canada and
South Korea will get the advantage of relatively low-tariff
trade into the UK market, but unless we get the EU on
board to help us with the transitioning process, we will
not get the advantages of access to the Canadian and
South Korean markets. That is the absolute imperative
of why this task has to be completed—so that we can
have certainty and continuity for business.

The Chair: The imminence of another Division tempts
me to think that we ought to finish, unless it is a very
short question.

Q150 Faisal Rashid: A very short one, actually. You
mention that obviously the European Union might not
let us change anything—it will only roll over the existing
deal—so why does this Bill need the Henry VIII powers?
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Stephen Jones: It is a rhetorical question, I think.

The Chair: A rhetorical question that Hansard will
have noted. I thank our four witnesses very much for
your evidence. You were very good value for money
considering you were not paid to be here. Thank you for
taking time out—it was most useful for the Committee.

Ordered, That further consideration be now
adjourned.—(Craig Whittaker.)

4.58 pm

Adjourned till Thursday 25 January at half-past Eleven
o’clock.
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Public Bill Committee

Thursday 25 January 2018

(Morning)

[PHILIP DAVIES in the Chair]

Trade Bill

11.30 am

Ordered,

That the Order of the Committee of 23rd January be amended
by substituting “12.15”for “12.00”in the Table entry for 25th January.
—(Greg Hands.)

Examination of Witnesses

Gary Stephenson, Sarah Dickson and Elspeth Macdonald
gave evidence.

11.31 am

The Chair: I welcome our witnesses. Before calling
the first Member to ask a question, I remind all Members
that questions should be limited to matters within the
scope of the Bill, and that we must stick to the timings
in the programme order. We therefore have until 12.15 pm
for this session. Will the witnesses please introduce
themselves for the record?

Gary Stephenson: I am Gary Stephenson. I am the
global regulatory affairs director for Devro, which is a
collagen casing manufacturing company based in Scotland
that exports to more than 100 markets. I am also chair
of the Food and Drink Federation Scotland, which is a
member-funded organisation that looks after manufacturers
in Scotland. Its main focus is EU and UK regulatory
influencing.

Sarah Dickson: I am Sarah Dickson. I am the
international director at the Scotch Whisky Association.
We represent 68 Scotch whisky manufacturers, producers
and bottlers. Whisky is the UK’s largest food and drink
export: whisky exports were worth £4 billion in 2016,
and Her Majesty’s Revenue and Customs figures coming
out soon should show an increase in that. We export
to 180 different markets, and have done so for the past
150 years.

The Chair: We only need brief introductions. We do
not need the full life story of every company.

Elspeth Macdonald: I am Elspeth Macdonald. I am
the deputy chief executive of Food Standards Scotland.

The Chair: Thank you. I invite Barry Gardiner to
begin the questions.

Barry Gardiner (Brent North) (Lab): Thank you,
Mr Davies. May I wish everyone a very happy Burns
day? So that our Welsh colleagues do not feel left out,
I understand that it is also St Dwynwen’s day—I hope I
pronounced that correctly—so let me say a very happy
St Dwynwen’s day, too.

The Chair: You have the tie as well.

Barry Gardiner: Indeed.

Bill Esterson (Sefton Central) (Lab): What about the
English?

Hon. Members: Ah!

The Chair: Order.

Q151 Barry Gardiner: Let me begin with Sarah Dickson.
In your association’s view, does the Bill set out the
consultation and scrutiny processes that you would
like? Does it set out proper processes for the conduct of
our international trade? Did the way the Government
prosecuted the lead-up to the Bill—the way they took
on board the representations of your industry and the
wider business community—engender trust?

Sarah Dickson: For us, transparent and participative
trade policy is really important. As an exporting
organisation, we have been dealing with trade policy
decisions in countries around the world for many years.
We find that the best way to make trade policy is to
involve people, consult them in that process and gather
views, because you will find that some people will do
better out of an agreement than others, and decisions
will need to be made. Only by having a wide consultation
on that and involving people in the process do you
really get to a good outcome that it is then possible to
implement and pass.

The Trade Bill as written at the moment—we do not
know if there is more legislation to come—does not
really cover that point in a statutory way. Of course, you
do not have to consult and use statute to do that, but it
concerns us that trade policy has been with the EU for
many years and the UK has not done it. When it comes
to having confidence—it is about confidence, rather
than trust—in what the process is and when you would
get input into that to have your say, we would be
encouraged if we had more detail in a statutory instrument.

Q152 Barry Gardiner: Do you have that confidence
yet?

Sarah Dickson: Not at the moment.

Gary Stephenson: I see the Bill as a sort of framework
for future implementation of more specific regulations.
I think the challenge is in the detail. If we look at key
sectors such as animal-derived products, which represent
70% of the food exports from Scotland, there are some
specifics there that will be required, on, say, animal
health, protection and regulations in regard to which
countries are permitted to export to different markets.
There is registration for different markets. There are
export health certificates and border inspection posts
for imports of those materials. All that is fairly complex
and detailed. We would hope that we would be consulted
on any more specific legislation. It is difficult at this
stage to say whether it is heading in the right direction
or not. It depends on that ability to consult. There will
need to be consultation in the devolved Governments,
as well as with the UK.

Q153 Barry Gardiner: So to put that same final
question, do you have confidence yet in the framework
that the Government have set out?

Gary Stephenson: I am an optimist, so I would like to
think that I have confidence that we would be engaged
in consultation, yes.
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Elspeth Macdonald: From Food Standards Scotland’s
perspective, the part of the Bill that engages most with
us relates to implementation of trade agreements going
forward. If current trade agreements between the EU
and third countries are carried over in their current
form, that may not change matters significantly. If
those trade agreements down the road start to change,
or there is a desire or a wish to start to change them, the
transparency on how that would happen is not yet
evident. Overriding all of that, of course, in the devolved
context, is the issue about the constraints in competence
that the Bill would bring on Scottish Ministers and the
Scottish Parliament, and therefore on ourselves, to be
able to provide assurances to consumers in Scotland
about standards, and assurance in relation to international
trade.

Q154 Craig Whittaker (Calder Valley) (Con): I want
to ask each of you whether you think that the Bill is
sufficient to do what it needs to do, bearing in mind that
it is not about future trade deals, but is about facilitating
the carry-over of deals that are already in place?

Gary Stephenson: It is difficult to tell with the Bill as
it stands, because the devil is in the detail. There are
40-plus EU free trade agreements. Some are very small—
economically they are not too important—but there are
some very big free trade agreements within those. Clearly,
we cannot do them all at once, and the key bit will be
whether there is some sort of Government prioritisation
of those agreements, perhaps from the standpoint of
size of markets. There are some very big ones in there:
Japan, Mexico, South Africa, South Korea, Ukraine,
Turkey and Egypt are very large markets that are certainly
important for UK-Scottish producers.

Q155 Craig Whittaker: If I may, though, the question
was about this particular Bill and whether you think it
will facilitate carry-over of those trade agreements set
out in it.

Gary Stephenson: There is uncertainty, because of
the transitional phase within those discussions. If we
are in a transitional phase, we are out of the EU but we
are still controlled by the customs requirements. It very
much depends. If there is good will on both sides, then
things should progress acceptably. If any of these markets
want to change the agreement with the UK, that puts us
in a difficult position, because we have certainly got a
fairly weak position during the transition period, where
we are bound not to agree any future agreement but are
still tied to the European requirements, though we are
outside the EU. I am not sure how that will be resolved,
and it is not detailed in the legislation.

Sarah Dickson: We are probably in a slightly different
position, in that we think this Bill has the basics that
you would need to carry over existing agreements. Also,
because of the time pressure, we could understand that
with existing agreements there may not be time for the
sort of consultation and other discussion that you
would want with new agreements, or if these agreements
were to be changed. For an existing agreement, where
the terms are to all intents and purposes similar, we can
see that this Bill has the basics to do that.

For new agreements, or agreements that were changing,
as Gary has mentioned, you would need a much more
detailed consultation process, with scrutiny, and that is

probably the bit of the legislation that it feels like the
Trade Bill is missing. What happens with future deals or
if deals change? How would that process work?

Q156 Craig Whittaker: Do you have a different view?

Elspeth Macdonald: No. As I understand it, this Bill
provides for the carry-over of those existing trade deals
between the EU and other countries. I think there is
also—

The Chair: Could you speak up, please?

Elspeth Macdonald: Yes. This Bill provides for carry-over
from existing trade agreements between the EU and
third countries. I think that the European Union
(Withdrawal) Bill has some influence on this process,
too.

Q157 Bill Esterson: Gary Stephenson, in your 2016
annual report, you said:
“the proposed new international trading arrangements…may be
on disadvantageous terms compared to the current conditions.”

Could you say what your concerns are about the trade
agreements covered in this Bill, and where you see the
possibility of them being included on disadvantageous
terms?

Gary Stephenson: I assume that refers more to the
EU situation, in that in Scotland, a large proportion of
our exports are to the EU, and we are clearly looking
potentially at more challenging conditions from the
standpoint of, “Will the UK be added to the EU list of
approved countries?”, and registration of approved
establishments. At the moment, it is probably the sheer
volume of materials having to pass through customs
and border inspection posts and so on that is likely to
cause increased trading challenges, unless we get that
right, and that is a critical piece.

Q158 Bill Esterson: I asked about a slightly different
issue: the agreements being moved over to between the
UK and the 40 or so partners.

Gary Stephenson: For the EU free trade agreements,
I do not necessarily see them being as challenging. The
only issue would be—take Korea. We used to export to
Korea before the free trade agreement. The free trade
agreement came in and basically removed the tariff, so
the only difference, hopefully, would be that we are
back to a tariff situation, which we did not have during
the free trade agreement.

Q159 Bill Esterson: Sure. We had evidence on Tuesday
that the EU will still have a say, or that it will be relevant
to include the EU in discussions about the so-called
roll-over—the move to corresponding agreements, as a
different way of putting it. What is your take on that?
Some deals are tripartite, rather than bipartite.

Gary Stephenson: I think the issue here is that the EU
will still have a say in this. To what extent do we want to
negotiate bilateral agreements with these free trade
association countries? Or do we want a trilateral-type
agreement, which would be a sort of joint EU-UK-third
country negotiation?

Q160 Bill Esterson: What is your view, for this process?

Gary Stephenson: My view would be that a trilateral
would be a better option, because you are not looking
at changing anything.
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Q161 Bill Esterson: Can I ask Elspeth Macdonald
about tariff rate quotas? What concerns does your
sector have about the potential changes to the UK’s
current share of TRQs and any changes to regulatory
standards that would allow overseas producers to access
UK markets as a result of a copy-and-paste approach
to the existing free trade agreements?

Elspeth Macdonald: Certainly, in relation to regulatory
standards—technical standards—for food, industry and
consumers are generally fairly confident and satisfied
with the standards in the current EU regulatory framework.
Certainly, when we talk to businesses and the public
about the regulatory standards governing the food that
they eat, and the food that they buy and use in their
businesses, in Scotland, there is a generally high degree
of satisfaction with EU standards. Any changes in
future that began to change those regulatory standards
away from those that currently provide a high degree of
public health protection and consumer protection would
be of some concern.

Q162 Bill Esterson: On the tariff rate quotas, we have
heard from other countries that they want not just the
current level of quotas to be maintained between the
EU and the UK, and the split that the UK Government
have proposed, but additional quotas.

Elspeth Macdonald: My organisation’s perspective on
this is probably more around the non-tariff side. Certainly,
businesses that we regulate in Scotland will be concerned
to ensure that they have as little disruption as possible
to their access to markets.

Q163 Bill Esterson: But what if one of the consequences
of the negotiations to produce corresponding agreements
was additional quotas that increased imports in your
sector? Do you have a view on that?

Gary Stephenson: That is probably more in the food
manufacturers’ area, because how the tariff rate quota
is divided up is obviously for negotiation between the
UK and the EU. I know that the World Trade Organisation
has some influence on how it is divided up. This is
where the specific industry sector should be consulted
on what it believes would be the fair quota. Any of us is
probably not in a position to set out a position on any
specific quota. Take lamb as an example: what is a
suitable quota that the UK would take back from the
EU? It is a complex area, and I think it is best to ask
that question of the sector responsible.

Q164 Hannah Bardell (Livingston) (SNP): Happy
Burns day to everyone, and I thank the witnesses for
joining us today. Following on with the issue of cost,
the meat sector is potentially looking at WTO tariffs on
meat processors at 60%. If that is coupled with HMRC
saying that 130,000 companies have never filled out a
customs declaration, what impact, from a food and
drink and meat processing perspective, do you think
there will be on the sector, broadly and in terms of
bureaucracy and staffing? Do you feel that adequate
investigation and consultation has taken place?

Gary Stephenson: Wow, that is a big one. There are a
number of elements to this. My company is in a fairly
unique position in the food industry, in that we already
import product into the EU, so we understand the
complexities of that process. It is about whether the

region you are from is authorised on the EU legislation
side. Is your business registered within the EU as a
registered business to produce that product? Other countries
have similar issues. The US has similar legislation,
which requires overseas suppliers to be registered with
the Food and Drug Administration.

There is an additional piece: the export health certificates,
which are not needed for the EU at present, but will be.
Each one of those costs the business. It is not just the
cost of the certificates—the vet must come to inspect.
Have we got enough vets in the UK to provide that
service? That is an additional challenge.

Q165 Hannah Bardell: Can you talk specifically about
the vets?

Gary Stephenson: Yes. Every single shipment requires
a certificate, which we get from Carlisle, from the Animal
and Plant Health Agency. You would have an official
vet come in to sign that certificate. For example, in our
case, if we need four times more certificates after Brexit
than we are currently using, that is four times the cost. I
am not saying that the vet would come four times more
often, but he would certainly be in there twice as often,
so you would be looking at twice the cost. Some businesses
have not yet been exporting and will need an export
health certificate. All this is going to be new for them.
They are going to need a new certificate, and they are
going to need to pay the vet to come and sign that
certificate.

The additional piece involves shipping agents and
border inspection posts. If you are using a shipping
agent to export your product, in order to get all the
paperwork right and so on, that is going to cost you. As
you mentioned, most businesses have not exported in a
way that requires customs declarations and so on, so
that is an additional cost to businesses that they are
probably not very aware of. I cannot give an exact figure
for how much more, but it is an extra cost.

Q166 Hannah Bardell: Is there not also a risk, given
that we have 40 free trade agreements with 60 countries
through the EU, that if we have not done all those
bilaterals—with the greatest will in the world, it seems
incredible that we would manage to do so, unless the
Government have some magic up their sleeves—there
will be additional bureaucracy with those individual
countries? We have inspectors in each of those countries
already inspecting products. Elspeth, can you talk about
that?

The Chair: I remind witnesses to speak up. Some of
those at the back are finding it difficult to hear. Please
speak up as best you can.

Elspeth Macdonald: Gary makes some really valid
points about the increased burdens and bureaucracy for
business, but it is also important to be reminded that the
additional level of checking and assurance that may be
required in future is also likely to have a significant
impact on local authorities, for example. They have an
important function in providing assurance about standards
and compliance with legislation in food businesses that
export to other countries. There is absolutely the potential
for a significant impact of a new requirement for veterinary
checks and so on, but also, should more checks be
needed in future than now, there could be significant
impacts on local authorities.
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Sarah Dickson: From a Scotch whisky perspective,
we may not need the vets, but we benefit from the tariff
reductions, the intellectual property protection and the
non-tariff barriers given to us by the agreements. About
10% of our exports go to a country covered by an EU
free trade agreement. One thing that we have been
talking to Department for International Trade officials
about is how business can help. We would be more than
happy to see if there is any contribution we can make to
make sure these agreements are carried over.

Gary Stephenson: There is an additional piece from
Elspeth’s comments. Currently, importing countries’
manufacturing sites are visited by an EU vet to assess
their suitability and whether they are meeting European
standards. When we are outside the EU, that will become
a UK responsibility. We do not have the resources
available today to conduct those checks.

Q167 Hannah Bardell: On the protections, Sarah, we
are all aware of the geographical indicators and their
vital importance across different sectors, particularly
for Scotch. What would be the impact if we lost our
geographical indication?

Sarah Dickson: I am working on the basis that,
because we will have the carrying over of all EU legislation
into the UK, we will not lose the GI and an intellectual
property system will be there to protect protected names
such as Scotch whisky. We use it in all markets all over
the world to make sure that people do not copy our
product and produce lookey-likey fakes and that kind
of thing. That is very important to our industry. We are
working on the basis that that comes across lock, stock
and barrel.

The Chair: We have a maximum of 20 minutes left
and at least six people still wanting to ask questions. If
we have short questions and concise answers, we can get
as many people in to ask a question as is possible.

Iain Stewart (Milton Keynes South) (Con): Before I
ask my question, can I just point out an important error
in some of the official documents? Whisky is spelled
with an “e” on some of the documents, and that is a
very different product from Scotch whisky. On Burns
night, I thought it was appropriate to point that out.

Barry Gardiner: The Government cannot be trusted.

Q168 Iain Stewart: I would like to get a sense from
the witnesses of what the impact would be on the food
and drinks sector, particularly in Scotland, if this Bill
did not happen and we left the EU without the carry-over
of the existing EU free trade agreements. Have you
quantified the value of transferring over what we already
have into our domestic legislation?

Sarah Dickson: For us, 10% of our exports go to
those countries and benefit from them. I cannot give
you an overall figure, but obviously, if you are not
paying the tariff, you are not paying the tariff and you
do not have that cost. It would make a difference to
about 10% of our exports, and our exports were £4 billion
in 2016.

Elspeth Macdonald: I do not have figures in front of
me, but I think the document the Scottish Government
published recently, “Scotland’s Place in Europe”, about
business, jobs and the economy, touched on exactly
those issues and put some economic analysis around
some of that in terms of trade.

Gary Stephenson: All I can say is that I think about
37% of exports of food from Scotland are to non-EU
countries, but we have not quantified exactly what the
impact would be and how much of that is going to
countries with a free trade agreement. I cannot give an
exact answer, but it will have an impact.

Q169 Matt Western (Warwick and Leamington) (Lab):
My question relates to non-tariff measures, which you
have all spoken about in varying ways; of course there
are food standards, phytosanitary standards and so on.
What level of consultation do you think is appropriate
for the Government to carry out with the sectors affected,
prior to any negotiation on those provisions?

Gary Stephenson: There has to be deep consultation.
The people with the expertise are the ones shipping the
products, so they need to be consulted in detail on those
provisions, which are very specific. You mentioned
phytosanitary; obviously seed potatoes are a big product
for Scotland, and they are highly dependent on
phytosanitary requirements.

Matt Western: Potatoes are?

Gary Stephenson: Yes.

Sarah Dickson: Our experience is that we are often
the ones working with the EU to draft the provisions on
whatever it might be—labelling, or other requirements
that would be needed for a mutual recognition—so we
currently work closely with the EU negotiators to provide
them with the advice and support that they need.

Elspeth Macdonald: There is a more fundamental
issue from my perspective. There are specific exemptions
from reservation through the Scotland Act that make it
a devolved function for technical standards to be set in
relation to food. There is a fundamental question above:
it is about not just the Government, but Governments
having those discussions with businesses.

Q170 Alan Brown (Kilmarnock and Loudoun) (SNP):
I have a two-part question, if that is okay, Chair. Gary,
coming back to tariff-free quotas, you suggested that
different sectors should be able to have input. Do you
have any concerns about devolved Administrations and
their need for input, and about how, even if tariff-free
quotas are agreed via subdivision, those quotas will be
allocated to the different nations in the UK?

Gary Stephenson: I think it is critical, particularly
looking at some sectors, that the devolved Governments
consult with sectors, and that there is a unified approach.
This is too important to get parochial about. It is an
important issue for the whole UK, but there is a higher
impact in some sectors, particularly in Scotland and
Wales; I am thinking of hill farming products and that
type of thing.

Q171 Alan Brown: Does that that mean that we need
greater clarity on how that will work?

Gary Stephenson: It would help.

Q172 Alan Brown: I have one more, Chair, if that is
okay. Elspeth, I believe that you have come out as
backing the Scottish and Welsh Governments’ decisions
to withhold a legislative consent motion. Will you outline
your concerns and say what you would like changed in
the Bill to alleviate those concerns?
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Elspeth Macdonald: The principal issue with the Bill
that causes us great difficulties is the way in which it
constrains the ability of the Scottish Parliament and
Scottish Ministers, and consequently our ability, to act
and regulate in ways that are considered appropriate for
businesses and the public in Scotland. The fundamental
issue is essentially the same as in the case of the constraints
imposed through the European Union (Withdrawal)
Bill; it is a similar matter of high principle that overarches
the Bills.

Q173 Anna McMorrin (Cardiff North) (Lab): May I
return to geographical indications and EU rules? Sarah
Dickson, can you tell us a little more about your concerns
on this? What if, for example, South Korea raised
objections on geographical indications in a new trade
agreement?

Sarah Dickson: When the EU negotiates a trade
agreement, it always looks to protect geographical
indications. It does that in different ways. Not every
agreement has exactly the same provisions, but it is
always what they call an offensive interest of the EU to
make sure that geographical names are protected. Where
we think that an agreement with that intellectual property
protection—that is basically what a geographical indication
gives us—does not exist anymore, we will have to find
other means, which means spending time and resources
trying to work the country’s system. All countries, via
their TRIPS—trade-related aspects of intellectual property
rights—agreement, should have intellectual property; it
is just that the easiest, clearest way to do this is through
a free trade agreement.

We have already started work, in countries where
there is an EU trade agreement, on making sure that we
double up, so to speak, and work through the Government
system to try to make sure that there is no intellectual
property gap.

Q174 Anna McMorrin: Are you concerned that there
could be a compromise on the definition of whisky, for
example, in future trade agreements?

Sarah Dickson: Looking at future trade agreements, I
would hope not, because I would assume that the UK
Government would give the same priority to protecting
its geographical indications, like Scotch whisky.

Q175 Faisal Rashid (Warrington South) (Lab): May I
ask Ms Dickson a question about the process for
engagement on trade policy through the EU’s market
access strategy, and the market access advisory committee?
How do those compare with the frameworks in place
for engagement with the UK Government?

Sarah Dickson: I think the engagement with the UK
Government is the missing piece of the puzzle, but we
assume that it will happen at some point, and that we
will have more detail on it. The market access advisory
committee is a great way for us, the industry, to feed in
our views formally to all the member states. We regularly
attend it. It has a spirit-specific working group that we
are able to contribute to. It feels very much like a
partnership. We explain the problems we face in markets
around the world and the EU then works out how it can
respond to that. It has to prioritise, but because you
have all the sectors contributing in that way and it is
quite an open, transparent process, you know that you
are at least being listened to and included in its strategies.

Q176 Faisal Rashid: That is very useful; thank you
very much. In your experience, do ad hoc mechanisms
for stakeholder engagement work or do they need to be
structured by statute?

Sarah Dickson: We would feel more confident at the
moment to have that laid out formally by the Government,
in terms of what they are planning to do and how it will
work. Ad hoc can work where you have developed personal
relationships. We used to know everybody who did trade
policy in the British Government, but that is not true
anymore. Now there are 500, 600 or 700 people across
Government doing it. When there used to be 40, it was
much easier. As that grows and changes, having a very
clear structure, so we know how to feed in and when
and how, would be very helpful for us.

Q177 Faisal Rashid: Excellent. That is very useful. To
Ms Macdonald, in your opinion will it be possible, as
the Government claim, to simply copy and paste the
existing agreements without any substantial changes
and without the need for consultation and scrutiny?
Surely that has not been possible in the case of Switzerland,
Norway and Turkey.

Elspeth Macdonald: I do not think I am equipped to
answer that question. It is almost more of a legal
question, in terms of how the Bill would apply.

Q178 Faisal Rashid: The question is, do you think
that it is possible to copy and paste existing agreements
without any scrutiny, if changes are being made?

Elspeth Macdonald: Certainly, in terms of being able
to provide the public with assurances that the trading
relationships that the UK will have in future when it
leaves the EU will provide the same degree of public
confidence and public health protection, scrutiny is
critically important.

Faisal Rashid: Mr Stephenson, can you comment on
that?

Gary Stephenson: I was going to jump in there anyway.
It is an optimistic view that it is just a lift and shift. If
you go for trilateralism, you are more likely to get there;
if you go for bilateral agreements, you are more likely to
get some differences.

Faisal Rashid: Thank you. That is very useful.

Q179 Judith Cummins (Bradford South) (Lab): This
is a question for Ms Dickson. The Scotch Whisky
Association has set out a framework for consultation
set in statute through a UK trade policy advisory network.
Could you explain what that proposal is?

Sarah Dickson: It would be very similar to what the
US does. It has cleared advisers. When you are into a
negotiation, I know one thing that this House has
talked about before is how you talk about a negotiation
while it is ongoing and how you consult on those
provisions without revealing what is a moving target.
What the US does is to have cleared advisors in statute;
they are people it is able to talk to to work out how to
make a success of a provision within a negotiation. We
can see that there might be a role for legislation in this
area, where you want to be able to talk to people on a
formal basis about what is essentially a Government-to-
Government discussion.
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Q180 Judith Cummins: What principles should the
system of consultation and engagement with stakeholders
follow, in your opinion? Does the current Bill embody
those principles?

Sarah Dickson: We believe that the more open and
transparent trade policy is, the better. That means wide
consultation. So we are not just talking about business
in this—you need a wide range of stakeholders involved.
We think you will need to define what that looks like,
because there are going to be time limits and speed
limits in doing the negotiations when you are trying to
get something achieved. The wider and more comprehensive
you can make that, the easier it will then be to pass and
implement afterwards. We think it is very important
that those principles are part of UK trade policy going
forward.

Q181 Judith Cummins: Can I quickly return to
geographical indications and ask Ms Macdonald a
question? Given the ambiguity of the Government’s
position to ensure that GIs are awarded to UK producers
in trade agreements—they did not list a single one in the
comprehensive economic and trade agreement—what
are your concerns about the representation of your
interests in trade agreements?

Elspeth Macdonald: Our interests in terms of
geographical indications are that consumers know what
they are buying and that, whatever system is in place—the
Government’s stated intention is that things will be the
same after exit—people can have confidence that products
are not being misdescribed in terms of their geographic
origin. There is confidence in the current system because
it is a robust and well-regulated system that is set out in
statute. Our particular interests are ensuring that, when
businesses trade and when people buy products that are
advertised and described in a particular way, those
claims, whether they are about origin or anything else,
are accurate.

Q182 Barry Gardiner: I want to marry up two things
that Mr Stephenson and Ms Dickson said. I was struck
by your phrase, Mr Stephenson, that there will be no
“lift and shift”. In that context, looking at the way
the existing agreements have to be transposed into
corresponding agreements, I wonder whether you might
comment on the Government’s ability to do that, given
their red lines with the Norwegian agreement and the
Turkish agreement. One of those currently involves the
European economic area and free movement of people,
and the other involves the customs union.

I want to marry that up with what you said, Ms Dickson,
about the roll-over of terms. When you were asked
about South Korea, you did not actually narrate the
history of your association’s difficulty with South Korea,
which of course was very resistant to the geographical
indicator when you presented it on behalf of the Scotch
Whisky Association. Do you think there is a possibility
that South Korea might use this opportunity to reverse
the progress that was made? There is one question for
each of you.

Sarah Dickson: I would love to be in the head of the
South Korean Government and to know quite where
they will take this process. The conversation between
the EU, the UK and the South Korean Government
will have to be for them. Is it impossible that third

countries might try to use this opportunity to reopen
agreements? It is not impossible, but I hope that is not
the case. When the UK has left the EU and is having its
own bilateral trade policy conversations with third countries,
we will undoubtedly get into these conversations about
what they might want to change.

Q183 Barry Gardiner: Why would the South Koreans
not use this opportunity, while we are under pressure to
do things within a limited timescale, to negotiate better
terms, as they see them? They tried very hard to negotiate
those terms with the EU in the first place, did they not?

Sarah Dickson: The flipside is what South Korean
businesses are saying to them about the benefits they
gain from the trade deal. That is the judgment in all
trade deals: who is benefiting, how much they are
benefiting, and whether the things they do not benefit
from outweigh the benefits they get. As I said, that is
really a judgment for the South Korean Government.
That is partly why we are trying to protect our GIs as
best we can in addition to agreements.

Gary Stephenson: I will build on that. You are exactly
right: there is an opportunity for them to renegotiate,
and the UK, given the set-up it will be in, will be in a
weaker position to defend against that. It would be
ideal if the transition were just an extension of article 50,
but we know it will not be. We will be out of the EU and
trying to negotiate in a transitional period in which we
are not supposed to be negotiating and are not supposed
to have a final agreement, we want to get things delivered
on time, and we do not have all the necessary resources.
How do we prioritise everything? I think there are a lot
of things rolled into your scepticism, but I share that
scepticism.

The Chair: Order. That brings us to the end of the
time for questions. May I thank the witnesses, on behalf
of the Committee, for your evidence? We are very
grateful.

Examination of Witnesses

Gordon MacIntyre-Kemp, Jonathan Hindle and David
Scott gave evidence.

12.16 pm

The Chair: I remind everyone that we have until
1 o’clock at the latest for this session.

Mike Wood (Dudley South) (Con): I declare an interest
as a vice-chair of the all-party parliamentary furniture
industry group, for which the British Furniture
Confederation provides the secretariat.

The Chair: Thank you. Would the witnesses introduce
themselves for the record, starting from our left?

David Scott: I am David Scott, senior director of
Tepnel Pharma Services.

Jonathan Hindle: I am Jonathan Hindle, chairman of
the British Furniture Confederation—coming from the
industry.

Gordon MacIntyre-Kemp: I am Gordon MacIntyre-
Kemp, chief executive of Business for Scotland.
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The Chair: Can I also ask the witnesses to speak up?
We seem a long way away back here. I invite Barry
Gardiner to begin.

Q184 Barry Gardiner: I seek your thoughts on what
seems to be an increasingly complex part of international
trade agreements. As we have seen with Canada, negotiating
partners are increasingly demanding that any potential
difficulties with implementation, when devolved competence
matters may be involved, are dealt with up front—for
example, in the Canadian situation, the provinces were
engaged right at the beginning of the process—and that
there are assurances that the final agreed text of any
agreement may be delivered. With that being the case,
what is your view on the important role of consultation
prior to agreements? Do you believe that the Bill sets
out a suitable framework for such consultation? In
addition, what would the implications be if the devolved
Administrations had some measure of consent reserve
that implied a veto on the implementation of our
internationally agreed obligations? That is quite a complex
question in two or three parts, bust your response will
be of considerable interest to the Committee.

Jonathan Hindle: I certainly do not feel qualified to
be commenting on devolved Administrations—it is not
part of my remit or where our industry is particularly
clustered, so I do not feel qualified to answer that. I
defer to the two gentlemen beside me, who probably
know more.

David Scott: I am not convinced I am able to answer
either, but the consultation is definitely a good thing.
There is a voice that needs to be heard and various
parties look for representation, not necessarily to veto
anything, but certainly to ensure that the best interests
of all parts of the UK are represented.

Gordon MacIntyre-Kemp: Business for Scotland was
founded in 1996 to campaign for devolution and to set
up the Scottish Parliament, so protecting the powers of
devolution is one of our key remits. It is an area we have
been investigating. This is one part of the whole Brexit
process. The European Union (Withdrawal) Bill centralises
about 100 Europe-influenced powers in Whitehall after
Brexit, even though many of those cross over with the
responsibilities of the devolved Parliaments and Assemblies.
The deadline to amend clause 11 of the withdrawal Bill
was missed, and that means we are sitting here without
proper protections in place. The Trade Bill seems to
suggest that it puts the power to act almost unilaterally
in the hands of a single Minister—a single Minister
who has what has been labelled a “hard Brexit agenda”—
without clear protections on the public right to consult,
scrutinise or stop trade deals.

At best, that means that a great deal of confusion
remains over how trade negotiations will be handled
where they overlap with the devolved Assemblies and
Parliaments, and that is damaging to business. At worst,
it looks like a deliberate attempt to delay the transfer of
EU-held powers in particular to the devolved Parliaments
until after the UK Government has had free rein to
agree deals that you could say run roughshod over the
devolution agreements that currently exist in these islands.

To give a key example, if we are going to do an
instant trade deal, which we want to do with the Americans
and which has to be the highest priority, the Transatlantic
Trade and Investment Partnership is a great guide to
what we can do with them. It is quite progressed; the

key reason that TTIP did not make progress in the EU
was that the EU wanted to put in protections to allow
Governments to maintain public services such as the
NHS, and our NHS is something that the United States
is very likely to want to have access to.

I do not know much about trade negotiations, but I
was trained in negotiation by a FTSE 100 company and
by an American top 500 company, and the very first
rule of negotiation is, “Make sure the person you’re
negotiating with has the ability to say yes to the deal
you’re presenting.” If we have devolved Parliaments
who have control over the NHS, the Americans will
look at that and say, “Well, you don’t have the ability to
agree a trade deal with us,” so devolution is ipso facto
incompatible with rapid trade deals, especially done
under a World Trade Organisation agreement. I see that
as being a problem and potentially creating constitutional
issues not just in Scotland, but particularly in Northern
Ireland.

Barry Gardiner: Thank you. That was an extremely
interesting response, and I am sure one that will help
our deliberations this afternoon, when we come to the
first set of amendments. You have raised a number of
very serious constitutional questions. It may be that the
Minister has clear answers to them, but I think we will
all be keen to hear what they are.

Q185 Martin Vickers (Cleethorpes) (Con): Mr Scott,
in the notes we have been provided with, there is a
section titled “Your views on the Bill”. It says that you
recognise that

“the government is committed to maintaining the existing trade
relationships, effectively preserving the status quo.

You go on to say:

“It therefore seems that there is the potential to spend a
significant amount of time, effort and expense to deconstruct the
current processes”

and introduce a new process to bring us back to the
same place. The way I read them, those two statements
are somewhat contradictory. Surely what we are looking
at in the Bill is the provision to ease that transition to
provide the status quo?

David Scott: From my perspective—I speak for my
company, which has 60 individuals in Scotland working
in the pharma services sector—there are established
regulations and ways in which we currently work with
the European Union and with global pharmaceutical
companies. The Bill would suggest that, while we seek
to maintain those, we reserve the right to deconstruct
them and come back to the same position. That is how I
read it; I may be wrong, and I do apologise if I have
misconstrued that. It is important, from my business
perspective, that we maintain our relationship as it
currently is, because that is a major way in which we
trade with European countries on behalf of the
pharmaceutical industry.

Q186 Martin Vickers: But if changes were required,
surely you would want to be a part of that? It is
perfectly possible that we could construct a better system.

David Scott: I appreciate that, but I do not believe
that we can. I think the current system works in the best
interests of the UK. The Medicines and Healthcare
Products Regulatory Agency is regarded as a powerhouse
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within the regulatory sphere. If we tried to set up a
secondary or different regulatory system, it would not
be to the benefit of the UK in terms of how we operate
in the global marketplace for some pharma services.

Q187 Bill Esterson: Gordon MacIntyre-Kemp, can I
come back very briefly to the question that you were
answering from Barry Gardiner? You said that devolution
was incompatible with the production of rapid trade
deals. Does that also apply to what this Bill is attempting
to do by creating corresponding agreements to the
current EU free trade agreements?

Gordon MacIntyre-Kemp: Yes, and I think there is a
great deal of confusion around it. I do not believe that
there is sufficient clarity in the Bill about what is defined
as a free trade agreement, for instance. If you do a deal
with a nation that has multiple elements including an
element of free trade, does that mean that the Minister
would have full powers to do a deal that runs contrary
to or overruns devolved powers? What is a specific trade
deal? That needs to be defined, so as to limit the scope
of the regulatory powers being granted by the Bill. A lot
more clarity needs to come through in terms of the legal
writing of it.

Q188 Bill Esterson: This is a question for all three of
you. We have just been asking about consultation with
devolved Governments. What about consultation with
business, particularly sectors such as pharmaceuticals,
chemicals and medical supplies, on non-tariff measures?
What do you believe should be the consultation before a
negotiation takes place, particularly on the provisions
of the Bill, with the creation of corresponding agreements?

David Scott: From my perspective, it would be good
to engage with Life Sciences Scotland, the industry
leadership group there, to understand the concerns and
any wishes likely to be put forward. There is also the
Scottish Lifesciences Association. There are a number
of bodies in Scotland that should be spoken to and
asked to come provide evidence from that perspective,
so you can get a wider perspective on how Scotland’s
life sciences community feels, not just in pharma and
chemical but in animal health and across the broad
remit of research and all these sorts of things, and get
some information from the whole body of Scotland
that is representative of the wishes of industry and
business from that perspective.

Jonathan Hindle: I do not have a particular Scottish
perspective on this. Generally speaking, the furnishing
and furniture industry is keen to achieve what I am
hearing from a lot of other industries: stability and
consistency, equivalence and mutual recognition across
the process. We are keen to advocate dialogue wherever
we can have it to achieve that transition as smoothly as
possible.

Q189 Bill Esterson: What are your concerns are about
consistency?

Jonathan Hindle: I cannot say that our industry is
concerned at the moment that there will not be consistency;
in everything that we are reading, we are told that
attempts are being made to make that transition as
smooth as possible. We do not currently endure any
significant issues. There are some issues with policing
and surveillance of some of the standards that we have
mutually agreed; that is a current scenario and a problem

now. I am hoping that the formation of the Trade
Remedies Authority will allow for some more robust
investment in policing and surveillance of the standards
where we currently endure problems, but I would not
say that we are suffering from dumping in the fullest
sense of its description in this context, although we are
a very substantial net importer. There is a big trade gap
that we as a nation endure in our industry.

Gordon MacIntyre-Kemp: You have raised an important
point. Business for Scotland represents mainly small
and medium-sized enterprises in Scotland. We surveyed
758 businesses and asked for their opinions on how the
trade deals in Brexit have been processed and handled.
There were 199,000 employees, half of the companies
exported, and 41% had at least one non-UK-born EU
national on their staff. We found that only 8% of
Scottish business owners trusted the UK Government
to deliver a deal that works best for Scottish business.
Interestingly enough, 76.81% to 77% thought that calling
a halt to Brexit would be beneficial to the Scottish
economy. I think you have got an issue there: business
does not really understand what is going on and there is
a great deal of uncertainty. There is more uncertainty
and more negativity towards Brexit in Scotland because
Scotland voted to remain, and therefore there is less
confidence in business as a direct result of that; so you
will see that follow through.

I think the period between the point where we are still
talking about deals and the point where we can actually
start looking at trade deals has to be used for a massive
consultation exercise with all the sorts of bodies that
David mentioned before, but right across the UK. If we
are going to do that we need to be preparing for it now.
We need to be talking about it now. We need to be
saying “How are we actually going to deliver this?”
Business for Scotland will be able to help, from a
Scottish perspective, as much as we possibly can.

Q190 Bill Esterson: Again, when you are talking
about trade deals, remember that the Bill is about the
creation of corresponding deals. You are applying what
you say to the provisions of the Bill as much as anything
else.

Gordon MacIntyre-Kemp: Yes.

David Scott: Can I echo that? I think uncertainty is a
killer at this point, specifically for my customers, whom
I trade with on a global basis. They have a global supply
chain and have to make contingency plans to ensure
that whatever medicines they make are available to
patients. Those contingency plans cannot wait until the
eleventh hour or the last minute of any negotiations of
any sort. I can tell you that they are starting to put those
contingency plans in place now, and that they will have
a massive effect on companies such as mine, and companies
across the UK that support pharmaceutical R&D and
the development and release of products on to the
European market.

Q191 Hannah Bardell: Thank you for attending, and
happy Burns day.

Perhaps I can start with you, David, and pick up on
what has been said about confusion. The way I read
your comments was that you were talking about concerns
about legislative change under the Bill, and the ability
to make changes in primary legislation. As we know,
the Law Society of Scotland has raised issues concerning
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[Hannah Bardell]

the timescale that that might mean for your organisation
and sector. Could you talk about that a bit? Also, I
notice from your photograph that you are MHRA and
Food and Drug Administration approved. On the impact
of leaving, and potential disjoint—we have already lost
the European Medicines Agency to Amsterdam—can
you talk about the impact on your sector and company?

David Scott: Yes, the potential impact is massive. The
whole of the medicines regulation is about harmonisation
and working under one single set of standards, which
are beneficial and mean that the speed to market of
life-saving medicines is reduced. If we try to come up
with a different set of regulations or way of working,
and have duplication of effort, which is what would
happen under the current proposal if we became a third
country outside the EEA, pharma will look at us and
think, “Is the market big enough?”

We are now a net exporter of pharmaceuticals into
the European Union and have a trade surplus. We want
to avoid anything that puts us into a deficit. If we
cannot get some harmonisation and cannot stick with
the current harmonisation, I am concerned that we will
lose our reputation—or not our reputation, because the
MHRA is one of the best in the world, as far as I am
concerned, but the ability to get joined-up connectedness.
That would have a massive impact on my industry and
my company, without question. I would then be forced,
contingency-wise, to say “What do I do? I can’t serve
some of my customers’ needs in a different regulatory
system.” It is a massive thing for us.

Q192 Hannah Bardell: Gordon MacIntyre-Kemp, I
know that you did a survey recently that said businesses—
your members—did not have faith in the UK Government
to act on their behalf. Can you talk about the findings
of that survey? You mentioned some of the concerns
earlier. The definition of free trade agreements was
mentioned by the Law Society of Scotland in its briefing.
We know from history some of the challenges and
impacts on Scotland, for example on fishing, from trade
being negotiated on Scotland’s behalf. Can you talk a
bit about the importance of the Scottish Government
and business having a say and an active role in those
trade deals?

Gordon MacIntyre-Kemp: For sure. In the survey we
did, we did not just want to survey our members; we
surveyed companies across Scotland. The feedback was
surprising to us as an organisation. We had sensed that
Scottish business was not happy with how this was
being handled, but we have some quotes from non-members
of Business for Scotland. A director of a FTSE 100
company said:

“When the virtually inevitable car crash happens the Scottish
end of the business will most probably be moved to Europe which
is a crying shame as the expertise at home is unsurpassed in our
market segment. However with no likelihood of stability it will be
a logical step to move.”

A director of a New York stock exchange limited company
with 800 employees in Scotland said:

“Stop now and ask the people, do they want to continue with
this process, knowing what they know now?”

A director of a UK bank left a pithy statement. He just
said: “Absolute bloody shambles.” That was the sort of
feedback we were getting. Some 79% want a second
EU referendum after the deal is done.

In terms of the Trade Bill itself, what I am finding is
that Scottish business is not engaging with the detail of
Bills such as this. The information they are being asked
to understand is so confusing that the only answer they
have psychologically is to keep their heads down and
hope that it will all be okay. That is why I suggested that
through the whole process there has to be a lot more
consultation.

In terms of fisheries, food standards and health,
which I mentioned before, there are lots of areas where
promises have been made. There are issues around
tariffs and protections. For instance, I was told during
one debate that it is far better to do a trade deal with
India because it is so big and so on, but the wages in
manufacturing in India are about 79p an hour, and we
are approaching £8 an hour here. If a trade deal is done
that opens up markets without the right level of consent
from devolved Parliaments and industry groups, that
will not be a trade deal but a bonfire of manufacturing
in the United Kingdom. There have to be checks and
balances in that. Multiple sectors will have to feed that
in, because if we do not know that, we are going to be
signing trade deals that will have unforeseen consequences,
and I think that will be very damaging to the UK
economy.

Q193 Hannah Bardell: I have just one final question
for Jonathan on control over standards. I understand
that standards are one of the key aspects for the furniture
industry and the manufacturing of furniture, particularly
in respect of fire retardancy and flammability. There
have been many stories in the press over the years on the
dangers of not maintaining those standards. What are
your feelings on what the Bill does and the potential
impact of leaving the European Committee for
Standardisation? What are the threats or, indeed, the
opportunities?

Jonathan Hindle: We have made recommendations to
the Department for Business, Energy and Industrial
Strategy for some updating of and amendments to the
flammability regulations in particular. On a more broad
basis, I understand that the British Standards Institution
is looking to remain a member of the European Committee
for Standardisation and the European Committee for
Electrotechnical Standardisation, for example, to keep
that continuity. That is what the industry is looking for.
By and large, those standards, if they remain in place,
are adequate. It is our ability to police, surveil and
properly address transgressions that has much more
been the issue for the industry. A plethora of products
are making their way into the country that do not meet
our stringent standards.

Q194 Hannah Bardell: Is there an issue that if we lose
the ability to monitor that, we could be looking at
substandard products?

Jonathan Hindle: That would be a big concern for the
industry. It already is under the current regime, and we
are looking for improvements.

David Scott: To Gordon’s point specifically, there is a
complexity here that we do not really understand. As
you said, my company knew nothing about the Trade
Bill or these sorts of things until we were asked to look
into this. We focus on our bits. I think that Gordon is
absolutely right: if we put in a trade Bill, there will be
unforeseen consequences for certain sectors that you
cannot foresee at this point in time.
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Part of that is the safety element. Regulated drugs are
there for a reason. If we start to loosen those regulations
to make trade easier, then we open ourselves up to all
sorts of problems, in terms of the fitness for purpose of
the products that are brought into this country for use
by patients.

Q195 Craig Whittaker: I have two questions, if I may.
First, I just want to ask David a question. You said
earlier that it would be a disaster if the pharmaceutical
industry did not operate under the same regulatory
framework as Europe—that would be a disaster for
pharmaceuticals in this country. Correct me if I heard
wrongly. However, is it not true that no matter what
country you want to deal with, as an industry you have
to comply with the regulation of whatever country you
are dealing with anyway? So why on earth would you, as
an industry, put yourself at risk anyway and not comply
with EU regulations, whether we were in or out of the
EU?

David Scott: We would always want to comply with
the highest standards of good manufacturing practices—
GMP—for the pharmaceutical industry. What we do
not want is to see any easing-up of the requirements of
that to make trade easier with other parties. That is
what I was trying to say. We need to be part of a
harmonised system that works on a global basis, because
if we have our own system then it becomes much
more—not difficult to trade with us or to get things
regulated, but we would set up an extra set of barriers.
Currently, 60% of all medicines that are used in Europe
are released from the UK.

Q196 Craig Whittaker: So there is absolutely no
reason why you as an industry would not conform to
that regulation anyway, and consequently this is not
really a trade issue.

David Scott: No, absolutely—it is not a trade issue.
We would continue to work to the highest standards,
but I would be concerned that things being imported
into the UK might not meet the same standards as we
would look to use ourselves.

Q197 Craig Whittaker: Which is a different thing all
together. Gordon, may I just ask you a question? I fully
understand your nationalistic views on why we should
or should not be in the EU; like everybody, we are all
entitled to our view and of course voted whichever way
we felt at the time. For the purposes of today, though,
that is not what we are here to talk about; what we are
here to talk about, of course, is the Bill that we are
considering. The Bill is a facilitating Bill for the current
trade agreements that have already gone through a
process of transparency through the EU system. My
question to you is this: for the purposes of that and that
alone, would it be fair to say that this Bill does exactly
what is on the tin?

Gordon MacIntyre-Kemp: The Bill itself does not
supply sufficient detail to be safe to pass, in my view.
The evidence that I am offering is not based on any
nationalistic principles; in fact, I think Brexit is also a
nationalistic principle, but that is not what we are here
to talk about, as you say.

There is one particular thing about standards, in that
it is not really defined which ethics and standards
will constrain trade Bills. You talked about pharmacy.

I worked for Scottish Enterprise for many years and led
a mission out to the States to look at poultry processing
over there, and chlorine-washed chicken is one of the
issues. Everyone was focusing on the fact that there was
going to be chlorine-washed chicken as though that is a
bad thing. Actually, it is not that bad a thing; it is just
that their process is completely different.

If you wash chicken at the end of the process with
chlorine, then you do not actually have to have all the
high standards in every single process right through,
until you get to the point that you have finished. You
have then got a product that is a lot less expensive to
create. If that is allowed to be imported into the United
Kingdom, it will destroy poultry jobs, and therefore we
have to think about this question: “Does this Bill actually
have sufficient protections to mean that the unforeseen
consequences will stop the loss of jobs in the UK as a
result of the free hand that has been given?” I do not
think it will.

Q198 Craig Whittaker: Just for clarity, I do not
understand what you mean by “free hand”. The Bills
that we are talking about transferring over have already
gone through all the European processes for identifying
Bills. This is purely a Bill to enable the Government,
when we leave the EU, to put into law what is already
in law.

Gordon MacIntyre-Kemp: Except the wording of
one of the points—I am sorry, but I do not have it in
front of me—is that the Minister and the devolved
Administrations will have the ability to act, where
appropriate. That gives a huge free hand without the
right level of scrutiny and professional input. That in
itself is the danger of the Bill. That is very specific to
this Bill, and the point is about what it allows and how
it can be read.

Q199 Craig Whittaker: If I may, Chair, I have one
final question: do you understand how the statutory
instrument process works?

Gordon MacIntyre-Kemp: I understand that this is
largely about rewriting—or, if you like, cutting and
pasting—from European rules into British law, but
elements of the Bill are ill-defined and could, like the
Henry VIII powers, direct too much power—

Q200 Craig Whittaker: So let me ask the question
again: do you understand what these so-called Henry VIII
powers are and how they work?

Gordon MacIntyre-Kemp: Inasmuch as I have read
about them and have written newspaper articles about
them, but I am not a lawyer, if that is what you are
getting at. Am I able to give you a complete legal
run-down of them? No, but I do not think you would
have the time if I were able to.

Q201 Craig Whittaker: I understand that, but what I
am trying to establish, Gordon, is this. You mentioned
the Henry VIII powers—the SI process—and you are
saying that it is not transparent enough. However, I am
asking whether you understand that process so that you
can make a judgment call about whether it is or is not
transparent enough.

Gordon MacIntyre-Kemp: Yes, I do.
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Q202 Faisal Rashid: As you are probably aware, the
Bill does not make provision for the involvement of
Parliament or others in the scoping negotiations or any
ratification of new trade agreements. What provisions
do you think it should make on future free trade agreements?

Jonathan Hindle: A very quick answer from the furniture
industry point of view is that we would want to see as
much scrutiny as possible. You referred to parliamentary
scrutiny; whether that is the most effective form of
scrutiny is another matter. We would certainly want the
TRA to be made up of appropriate individuals to
provide good-quality scrutiny.

Q203 Faisal Rashid: The Government always said
that they would set out a major consultation mechanism
for new free trade agreements. Do you not think that
that should be provided for in the Bill?

David Scott: As I said at the start, consultation is
absolutely essential. You have to start with the industries
and then bring it to yourselves from that point of view.
If it being in the Bill would force that to happen, I
would certainly say that that is a good thing from my
perspective. I guess that what we do not want is one or
two people making a decision for the populous.

Gordon MacIntyre-Kemp: Very quickly, that was my
point in response to Mr Esterson’s question. Yes, it
should be in the Bill.

Q204 Faisal Rashid: Are you aware of any consultation
system in any other country that we can adopt as a
starting point?

Gordon MacIntyre-Kemp: I am not an expert on
other nations. For almost all my life, we have been in the
EU. We did not need to study what other people did. We
are just making it hard for ourselves now.

Q205 Mike Wood: Mr MacIntyre-Kemp, you spoke
about your concern that the Bill is not clear on the
Government’s powers to conclude trade deals, and you
talked about chlorinated chicken from the United States.
I just want to check that you understand that the Bill is
perfectly clear that it would not give any powers to the
Government to conclude any trade deal with the United
States, regardless of whether it included any type of
chicken.

Gordon MacIntyre-Kemp: You are talking specifically
about it not allowing anyone to do a deal to do with
chicken, but I was using that as an example to point out
that the actual wording of the Bill seems to allow a
significant amount of power in one particular place and
to not have sufficient levels of consultation. Basically,
afterwards, it would indeed be applicable across many
different sectors, food being one of them.

Q206 Mike Wood: Just to go back to my point, it
does not allow any type of deal containing anything for
the United States.

Gordon MacIntyre-Kemp: In my opinion, what it
allows is too free a hand post-Brexit to do deals without
the right level of consultation. Sorry if that has not
been clear, but I have said it four or five times.

Q207 Mike Wood: I do not know whether I am not
making this clear. You seem not to be quite answering
the question. You do understand that this Bill covers
only those countries with which the European Union

currently has a trade deal, which does not include the
United States? There is nothing in the Bill that would
give the Government any powers to conclude any trade
deal with the United States.

Gordon MacIntyre-Kemp: Right. I understand what
you mean now.

Q208 Alan Brown: I have a question for David. Looking
forward, as well as establishing the trade agreements
that the Bill is meant to carry over, am I correct in
thinking that your industry has an understanding of the
licensing arrangements that will be put in place with the
EU, and the research and access to labour issues that
need to progress as well to give the industry an overall
view?

David Scott: Absolutely. I would refer you to the
Industry Leadership Group position paper written by
Dave Tudor, the chair of the Industry Leadership Group
for Life Sciences Scotland. There are four key points.
One is regulation, which we have talked about already:
maintenance of regulation on a harmonised basis. There
is trade and supply, which we are obviously talking
about today. Access to talent is a key thing. In Scotland,
we are a diverse community. Research and development
are best done using a diverse set of people, so that
freedom of movement and the ability to attract people
not just into Scotland but into the UK is fundamental
for us. That is not to downplay our abilities, but a mix of
different people helps us bring the best ideas to the
table.

Again, from a Scottish point of view, we have a
heritage of innovation in the medical sciences that we
are very proud of, and we want to continue to use our
talent base and other talent to help us achieve that.

Q209 Alan Brown: March 2019 is looming fast. In
what kind of timescale does the industry need to see the
other arrangements that you are looking for clarity on?

David Scott: In my opinion, we are too late. People
are starting to put processes in place and to make
contingencies. We need some clarity on the issue as
soon as possible.

Q210 Alan Brown: On access to labour, I assume that
you would agree that perhaps some immigration
arrangements need to be agreed on a sectoral basis.
Would there also be merit in Scotland being able to
control its own immigration?

David Scott: Again, as much clarity as possible on
that is good. I have some European nationals who work
for me. They are concerned about their position and
whether or not they will continue to work for me as we
go forward. As soon as we can get clarity on that, an
agreement would be fantastic. If that were within the
powers of the Scottish Government, I would welcome
it, but it is about understanding as quickly as possible
how to get clarity so that we can allay the fears of our
own people and go out to our customer base to allay
their fears and stop any potential actions before they
happen.

Alan Brown: Does anyone else want to add to that?

Jonathan Hindle: The furniture industry has a similar
exposure to migrant workers. We have a high degree of
Polish migrant workers in the industry, particularly
with sewing and upholstery skills. The unknown quantities
about all of this have meant that some of them are
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leaving, so there is concern in the industry to provide
some clarity, once again, about how we would deal with
migrant issues for industry.

Gordon MacIntyre-Kemp: Again, some of our members
have expressed concerns. In particular, highland hotels
are saying that 65% to 70% of their staff during the
summer are EU nationals and so on. There are significant
issues in Scotland. I think that this shows, in terms of
the overall remain vote, that immigration is seen radically
differently in Scotland in terms of an opportunity to
engineer the age of our society and bring skills to
Scotland.

Q211 Matt Western: I have a quick question for
Mr MacIntyre-Kemp. The very first line of the Bill says
that the Bill is to

“Make provision about the implementation of international
trade agreements”.

To elaborate on the point you were making earlier, what
do you understand that to mean?

Gordon MacIntyre-Kemp: What do I understand the
“international trade agreements” to be?

Q212 Matt Western: Yes. Do you think that is exclusive
or—

Gordon MacIntyre-Kemp: Sorry. What do I understand
“international trade agreements” to mean? They are
basically agreements between countries that facilitate
trade, such as TTIP and CETA and so on, and they
have significant impacts on the different sectors, in
terms of what sectors are opened up to particular trade
deals. Now, regarding the EU, it already has trade deals
with South Korea, Canada and so on. I think that is
kind of basic.

However, there could be difficulties if there is not an
exact definition in the Bill of what a trade deal is; I refer
to evidence from legal experts on this issue, as well. It
could mean that deals that are not specifically seen as
trade deals can come under the remit of the Bill.

Q213 Matt Western: Right. So you see this as being
fairly open? I think that is what you are saying.

Gordon MacIntyre-Kemp: More open than it possibly
should be; not as restrictive as it—

Matt Western: It could be open?

Gordon MacIntyre-Kemp: Yes. It could be seen that
way. I am just asking for it to be tightened up a little bit.

Q214 Matt Western: I have a question for Mr Hindle,
just in relation to the British Furniture Confederation. I
want to explore rules of origin and the complexity of
supply chains. I have a particular manufacturer in my
area; I know that a lot of its components come from
Europe and a lot come from the UK. I just want to
explore something. If our European content is no longer
under the same rule of origin, what impact do you think
that will have on future trading relationships for these
companies or for us in markets other than Europe?

Jonathan Hindle: Fairly limited, inasmuch as when
most people look for certificates of origin in tendering
processes and evidence of supply chain in that regard,
they ask for either an EU reference or a UK reference.
If we were to devolve to a UK reference as a source of

origin, it would carry equal weight in the minds of
those in the particular markets that I am familiar with
who often require that evidence.

Regarding the quantities coming out of the EU versus
the UK, normally we are asked to make a judgment on
a split and err towards the country of origin being
where the majority of the material originates or where
the bulk of the manufacture occurs. There are some
guidelines that we tend to follow, along those lines. I am
not hearing any concerns from our industry that that
will present any problems. We continue to adhere to the
current remit for declaring origin.

Q215 Matt Western: So you do not think that if, say,
there was 60% of material from Germany or Scandinavian
countries going into the components of British
manufactured furniture, that would be an issue for your
members?

Jonathan Hindle: Offhand, I cannot see it impacting
the ability to trade effectively, or our competitiveness,
or how we are perceived in any way; no, I cannot see
that and I am not getting anything from our industry, as
we poll it, to suggest any specific concerns on that
particular point.

Of course, we have all the problems that we have had
with a weak currency and all the inflationary impact
that that has had, because most of our industry relies
for a large part of its materials on continental Europe
and elsewhere in the world. Weak sterling has had an
impact and countered, if you like, the benefits that we
might otherwise have enjoyed as an exporter from having
a weaker currency on the other hand. It has been a
double-edged sword in that regard.

Q216 Matt Western: Finally, would you very much
like your sector to be involved in any TRA?

Jonathan Hindle: Very much so, yes. We would certainly
welcome having someone on that TRA that understands
our sector and all the nuances and complexities that
have been alluded to—absolutely.

Q217 Barry Gardiner: Very briefly, Mr MacIntyre-Kemp,
I understood your example about chlorinated chicken
not to be because you did not realise that this Bill was
not about doing a trade deal with America, but to be
talking about the need for the devolved Administrations
to be involved in determining what are in those trade
agreements, because of the way in which they may
impact upon the implementation of what are devolved
competencies. Do you believe—and do you believe that
it is the Scottish Government’s position—that there
should not only be consultation but consent at that level
for the trade agreements before they are implemented?

Gordon MacIntyre-Kemp: Yes, exactly, and as food
safety is a devolved issue in Scotland—

The Chair: Order. I apologise to the hon. Member,
but we have come to the end of the time allotted to the
Committee for questions. May I thank the witnesses on
behalf of the Committee for your evidence today? The
Committee will meet again at 2 o’clock this afternoon
in Committee Room 12.

Ordered, That further consideration be now adjourned.
—(Craig Whittaker.)

1pm
Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 25 January 2018

(Afternoon)

[PHILIP DAVIES in the Chair]

Trade Bill

2 pm

The Chair: We now begin line-by-line consideration
of the Bill. The selection list for today’s sitting, which is
available in the room, shows how the selected amendments
have been grouped for debate. Grouped amendments
generally deal with the same or similar issues. Please
note that decisions on amendments take place not in the
order they are debated, but in the order they appear on
the amendment paper. The selection list shows the
order of debate; decisions will be taken when we come
to the clause an amendment affects.

I will use my discretion to decide whether to allow a
separate stand part debate on individual clauses and
schedules following debates on relevant amendments,
but it will certainly help if right hon. and hon. Members,
including Ministers and shadow Ministers, stand if they
wish to speak on clause stand part.

Clause 1

IMPLEMENTATION OF THE AGREEMENT ON

GOVERNMENT PROCUREMENT

Hannah Bardell (Livingston) (SNP): I beg to move
amendment 33, in clause 1, page 1, line 15, at end
insert—

“(1A) No regulations may be made under subsection (1) by a
Minister of the Crown, so far as they contain provision which
would be within the devolved competence of the Scottish Ministers
(within the meaning given in paragraph 7 of Schedule 1), unless
the Scottish Ministers consent.

(1B) No regulations may be made under subsection (1) by a
Minister of the Crown, so far as they contain provision which
would be within the devolved competence of the Welsh Ministers
(within the meaning given in paragraph 8 of Schedule 1), unless
the Welsh Ministers consent.”

This amendment would ensure that the consent of the Scottish
Ministers or Welsh Ministers is required for any regulations that deal
with matters within the competence of devolved authorities in Scotland
and Wales.

The Chair: With this it will be convenient to discuss
the following:

Amendment 34, in clause 2, page 2, line 40, at end
insert—

“(7A) No regulations may be made under subsection (1) by a
Minister of the Crown, so far as they contain provision which
would be within the devolved competence of the Scottish
Ministers (within the meaning given in paragraph 7 of Schedule
1), unless the Scottish Ministers consent.

(7B) No regulations may be made under subsection (1) by a
Minister of the Crown, so far as they contain provision which
would be within the devolved competence of the Welsh Ministers
(within the meaning given in paragraph 8 of Schedule 1), unless
the Welsh Ministers consent.”

This amendment would ensure that the consent of the Scottish
Ministers or Welsh Ministers is required for any regulations that deal
with matters within the competence of devolved authorities in Scotland
and Wales.

Amendment 36, in schedule 1, page 7, line 24, at end
insert—

“(4) This paragraph does not apply to regulations made under
section 1(1) or 2(1) by the Scottish Ministers or the Welsh
Ministers.”

This amendment would give the Scottish and Welsh Ministers power, by
regulation, to amend direct EU legislation that forms part of domestic
law on and after exit day in devolved areas.

Amendment 37, in schedule 1, page 8, line 5, at end
insert—

“(4) This paragraph does not apply to regulations made under
section 1(1) or 2(1) by the Scottish Ministers or the Welsh Ministers.

Requirement for consultation in certain circumstances

3A (1) No regulations may be made by the Scottish Ministers
or the Welsh Ministers acting alone under section 1(1) or 2(1) so
far as the regulations are to come into force before exit day unless
the regulations are, to that extent, made after consulting with a
Minister of the Crown.

(2) No regulations may be made by the Scottish Ministers or
the Welsh Ministers acting alone under section 2(1) so far as the
regulations make provision about any quota arrangements or are
incompatible with any such arrangements unless the regulations
are, to that extent, made after consulting with a Minister of the
Crown.

(3) In sub-paragraph (2) ‘quota arrangements’ has the same
meaning as in paragraph 3.”

This amendment would replace the requirement for the Scottish and
Welsh Ministers to obtain the consent of the UK Government when
acting alone under section 1(1) or 2(1) with the need to consult before
making such regulations.

Hannah Bardell: It is a pleasure to kick off what I
think we all agree is a hugely important debate. We are
pleased that the amendments were selected.

It is important to say at the outset that our amendments
to clauses 1 and 2 would ensure that the principles of
devolution are safeguarded in the Bill as the UK leaves
the EU. Just over 20 years have passed since devolution,
and it is important to pause for thought. There has been
a lot of discussion—on Second Reading and in the
public discourse—about how the cross-party agreement
that brought us devolution and the Parliaments and
Assemblies of the devolved nations of the UK all those
years ago is threatened. Much in the Bill drives a coach
and horses through the cross-party agreements that
brought huge changes to the devolved nations of the
UK. I say to fervent defenders of the United Kingdom
that by threatening devolution and devolved powers—the
Scottish National party has set out 111 areas in which
they are under threat—the Bill threatens to undermine
the Union.

We agree with the provision in clause 1 that aims to
ensure continued access to Government procurement
markets after the UK leaves the EU, but we believe that
UK Ministers should have to seek consent, not just to
consult. During our debates on the European Union
(Withdrawal) Bill, the Prime Minister promised that the
devolved nations of the UK would be consulted. As we
know, it has not been possible to seek proper consultation
in Northern Ireland because of the situation there; we
look forward to seeing what happens in Northern Ireland
and what threat that poses. However, I think it is fair to
say that the devolved nations do not really feel that
consultation has happened. For us, consultation and
consent are absolutely the bottom line.
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Amendment 33 would ensure that the consent of the
Scottish Ministers or the Welsh Ministers is required for
any regulations made under clause 1 that deal with
matters within the competence of devolved authorities
in Scotland or Wales. The Library briefing for the Bill
states:

“If responsibilities for much of procurement law move from
the EU to the UK with Brexit, there are questions about who
takes on these responsibilities. At present, responsibilities for
procurement are generally either devolved or set at the EU level.”

The devolved legislatures in Scotland and Wales implement
EU directives directly.

Let me draw on a specific example. Procurement is
probably quite a dry and technical subject to many
people, but it is very important. Back in 2008, we had a
big challenge with superbugs and sickness in hospitals
in Scotland, as did much of the UK. Through Government
procurement measures, we were able to take contracts
with private firms back under Government control.
That was absolutely vital. If our amendments are not
agreed to and we are unable to guarantee our procurement
rights, there is a risk that they will be lost in the
111 areas I mentioned.

My Labour colleagues should think very carefully,
given that it was their party that was instrumental in
devolution. Labour should be congratulated on that.
Labour Members must reflect on the impact of the Bill
and the opportunity presented by the amendments,
which have been laid with a degree of cross-party
consensus and support. If we choose to push the
amendment to a vote—obviously we will listen to the
full debate—it would be excellent to have their support,
and perhaps that of some Government Members. They
might deem the promises made to Scotland in the past
to lead not leave the UK, to be an equal partner—all
those words and rhetoric—to be not rhetoric, but something
that Members actually stand by.

On amendment 34, we agree with the provision in
clause 2 that aims to provide continuity to existing trade
deals that the UK is part of by virtue of its EU
membership. There are about 40 trade deals, with more
than 60 countries. We have heard a huge amount of
evidence from a number of different organisations,
including today from Devro, a company that makes
sausage skins—we might argue that there will be no
breakfast after Brexit if Devro is not able to produce
the skins for sausages. We also heard from Hologic, a
company I visited some time ago that operates in my
Livingston constituency. Its representative spoke about
the importance of consultation and consent and the
involvement of the devolved nations.

We believe that UK Ministers ought to seek the consent
of devolved Ministers when amending the law in devolved
areas. The amendment would assure that the consent of
Scottish or Welsh Ministers is required for any regulations
made under the provisions of clause 2 that deal with
matters within the competence of devolved authorities
in Scotland and Wales.

I ask colleagues on both sides of the Committee to
think about when trade deals are being negotiated. I
know the Bill is about transferring current deals across,
but it is also about what happens beyond that; it is
about the framework that is put in place and ensuring
that that framework is good and robust for everybody
in the UK, wherever their business is and wherever they
live. It is incredible to think that we would not get

support, particularly from our Labour colleagues, on
ensuring that the devolved Administration in Wales,
whoever that may be, would have a say and would be
able to give consent on the decisions that are made for
those businesses.

Mr Mark Prisk (Hertford and Stortford) (Con): Let
us say a major treaty was going forward that was in the
interests of Scottish whisky, for example. Is it the hon.
Lady’s position that Welsh Ministers should be able to
veto that?

Hannah Bardell: Those are things that can be discussed.
I am not going to draw on particular areas—if it were
Welsh lamb, for example, should we have a veto?—and
say that we should be interfering. I would like to think
that if it came to that situation, the Welsh Government—
whoever was in power in Wales—would take a sensible
approach and realise it was the right thing that the
Government in Scotland, whichever colour they may
be, should be able to consent and be consulted on the
products of their nation. We should have an even hand
across the UK.

Mr Prisk: I note that the hon. Lady said no to that. In
other words, as it stands, what she is saying about
consent means that the treaty in question could not go
forward. I put the question to her again: what if there
was a major interest in Scotland that, under her amendment,
was vetoed by Welsh Ministers? Is that what she intends?

Hannah Bardell: No, that absolutely is not the intention.
We all live in a world at the moment where we can put
scenarios forward and say this or that might happen.

Mr Prisk: That is the point of this Committee.

Hannah Bardell: And the point of the amendments is
that in relation to goods coming from whichever part of
the UK, we do not create a democratic deficit. That is
what the Bill creates. The amendment rectifies that.

Bill Esterson (Sefton Central) (Lab): I am proud of
the Labour Government’s role in delivering devolution
to Scotland and Wales, and I appreciate the hon. Lady
mentioning that role. Can she set out when she sees
there is a need for the consent of the devolved
Administrations and when there is a need to consult
them? Perhaps she could give some examples to demonstrate
the difference.

Hannah Bardell: To be honest, the point is that we
have the powers and we can have that discussion on an
issue-by-issue basis. We have many examples of where
we have worked well with the UK Government on trade
and on rights, but we can consider other things—workers’
rights, for example. I know that when the Bill that
became the Trade Union Act 2016 come to Parliament,
many Members in the hon. Gentleman’s party and in
other parties had huge problems with it, and it was
hotly debated and discussed. Unfortunately, what we
have seen is a rolling-back, despite the fact that there
was opposition.

If we turn that on its head and say, “Could there be
vetoes from other parts of the UK?” or, “Could we be in
a position where one country is blocking a trade deal on
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a particular product over another within the United
Kingdom?”, I would like to think that people will not
use those powers in the way that the UK Government
have often used their powers to impose legislation on
devolved nations against their will. The whole point is
that the rights, protections and opportunities, the access
to and membership of the single market and the customs
union are so vital to Wales, Scotland and the rest of the
UK that we must not row back on those things and not
give the devolved nations the opportunity to consent
and be consulted. We could pick any particular issue
and we could all have a discussion about whether there
should be consent or consultation. The point is that we
have the powers and they are powers for a purpose, and
we should not have powers taken away.

Amendment 36 would amend schedule 1, which provides
that Scottish and Welsh Ministers have

“No power to modify retained direct EU legislation etc.”,

such as EU regulations, or to make regulations that
would create inconsistencies with any modifications to
retained law that the UK Government have made, even
in devolved areas. However, those restrictions are not
being placed on UK Ministers. We believe that, as a
matter of principle, devolved Ministers should have the
same power in respect of matters falling within devolved
competence as UK Ministers are being given. That is
not is an unreasonable request. We are in a Union and
we have devolved powers and devolved Governments;
Ministers in each of those countries should have the
same power as any UK Minister. Amendment 36 would
remove the restrictions placed on the Scottish and Welsh
Ministers’ ability to amend directly applicable EU law
incorporated into UK law, bringing the powers into line
with those being given to UK Ministers.

Amendment 37 would replace requirements imposed
on Scottish and Welsh Ministers to seek UK Ministers’
consent when
“acting alone under section 1(1) or 2(1)”

with a requirement to consult UK Ministers before
making those provisions. We have heard from stakeholders
on this matter. I am sorry I was not here at the earlier
evidence sessions; I was at the Council of Europe, but I
have watched and read the contributions that were
made. As we know, stakeholders were invited to give
evidence and discuss their concerns. Chris Southworth
from the International Chamber of Commerce UK
said,

“Overall...I would be concerned if I were in the devolved
Administrations. There is specifically no opportunity for the
devolved Administrations—or the regions, I have to say—to feed
into decisions on trade. I would be very concerned about that,
particularly in the devolved Administrations, where there are
vulnerabilities on a whole range of different industries.”––[Official
Report, Trade Public Bill Committee, 23 January 2018; c. 35, Q80.]

That is not SNP Members or Members of other parties
just making political points; it is what we have heard in
the Committee.

Today, we heard Elspeth Macdonald from Food
Standards Scotland say that one of the reasons her
organisation is supporting the Scottish Government on
withholding a legislative consent motion is that it feels
there could be a lowering of food and drink standards.
Given that Scotland’s food and drink industry has
grown at twice the rate of the rest of the UK and is a
leading light of our exports, that is something.

2.15 pm

On Scotch whisky, an interesting point was raised by
a number of hon. Members about the absolutely vital
place of geographical indicators. I know that no Minister
in the UK Government wants Scotch to lose its GI; I
absolutely believe that. However, we have to ask ourselves
this question: once we get into trade deals and into a
situation where these things are being debated and we
are going back and forth, with a number of competing
priorities, how do we know that, without the protections
of the EU, those things will not be denigrated? We
simply do not. The thought of it happening and of the
impact it would have seems incredible, but Sarah Dickson
said that the Scottish Whisky Association was having to
look at what the impact would be. It is spending vital
time, money and energy on all of this—unnecessarily,
I would argue.

Michael Clancy of the Law Society of Scotland said:

“There is clearly an issue about how the Sewel convention or
legislative consent convention is interpreted in respect of that…any
proposals in UK Parliament legislation that seek to alter the
legislative competence of the Parliament or of Scottish Ministers
require the consent of the Parliament.”––[Official Report, Trade
Public Bill Committee, 23 January 2018; c. 56, Q107.]

Professor Winters, from the UK Trade Policy Observatory,
said,

“Parliament and the devolved Administrations need to have an
important role in setting mandates, and there need to be consultation
and information during the process.”––[Official Report, Trade
Public Bill Committee, 23 January 2018; c. 58, Q111.]

In written evidence, of which we received a huge amount,
The Fairtrade Foundation, Trade Justice Movement,
Global Justice Now and Traidcraft all clearly expressed
the need for devolved Administrations and Chambers
to be given a formal role in the UK’s future trade policy.
I have met with about 50 different businesses and volunteer
organisations in the last eight months, and all agree not
only that the threat is significant, but that the devolved
nations should have that vital role. They did not all
necessarily agree that we should have the right to veto,
but many of them could see it from our perspective.

I hope that our Labour colleagues will take our
amendments in the positive spirit in which they are
intended. Devolution has delivered for all the devolved
nations. It has brought us greater rights and protections
and a unique and distinctive voice in the world. While
Brexit sadly diminishes the UK’s reputation in the
world, it would also diminish the powers of the devolved
nations. We cannot let that happen.

Alan Brown (Kilmarnock and Loudoun) (SNP): It is
a pleasure to serve under your chairmanship, Mr Davies.
I will make a few remarks on the principle of devolution
and the amendment that has been tabled.

During one of the evidence sessions the hon. Member
for Corby threw out the proposition that Opposition
Members should not have voted against Second Reading
of the Bill, even though we believed it to be flawed. He
suggested that we should have voted for it and tabled
amendments in Committee. Well, the proof will be in
the pudding now. How many amendments will the
Government back? Will we be back at square one and
left with a flawed Bill?

The blunt reality is that both the Welsh and Scottish
Governments have said they will withhold their legislative
consent motions if the Bill remains as it stands, so it
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certainly needs amending if it is to get buy-in from the
Scottish and Welsh Governments. Our amendments
were drafted in agreement with the two devolved
Administrations. That is why, as my hon. Friend the
Member for Livingston said, it is slightly disappointing
that Labour MPs have not backed an amendment that
was drafted by the Welsh Government.

We also heard in the evidence sessions a number of
witnesses agree that the Bill in its current format excludes
input from the devolved Administrations. As a result,
agreements could be forced on devolved Administrations.
The UK Government can legislate and make regulations
that affect devolved competences. During the witness
sessions we heard about tariff rates and quotas, which
could be an issue; the subdivision of quotas within the
UK will need to be considered, as will rules on origin.
That is why it is critical, in the spirit of co-operation,
that the devolved Administrations have to give consent
to agreements or regulations that the UK Government
put forward.

We are constantly told that the Scottish Parliament is
the most powerful devolved Parliament in the world,
but that is incorrect. We heard during our evidence
sessions about the devolved Government of Wallonia in
Belgium, which was able to veto the entire comprehensive
economic and trade agreement with Canada. That is a
devolved Parliament with real power. It is vital that we
hold on to and do not allow any erosion of the powers
of the Scottish Parliament and the Welsh Assembly.

We were promised that clause 11 of the European
Union (Withdrawal) Bill would be amended to protect
the devolved nations. That did not happen. That is why
we need to amend this Bill and to get agreement from
the UK Government that they are willing to work with
the Scottish Parliament and the Welsh Assembly. It is
essential that their competences are protected.

I think that is all I need to say in support of the
amendments. I am interested to hear what the Minister
has to say.

Barry Gardiner (Brent North) (Lab): It is good to
have you back in the Chair, Mr Davies. I look forward
to the Committee making progress under your guidance.

The Labour party brought forward and delivered the
devolution settlements when it was in government, so
we absolutely support the rights and powers that are
conferred on the devolved Administrations by their
respective devolution settlements. Matters of devolved
competence must not be subject to overreach by Ministers
of the Crown who seek to amend or overrule the will
of the people, as expressed through their devolved
Governments. For Labour, that is absolutely the starting
point of this debate. We believe that the powers of those
devolved Governments must be enforced and, indeed,
reinforced where appropriate.

That said, we have real concerns about some of the
implications of this group of amendments in the context
of implementing our legally binding obligations under
international law. The amendments might, in effect,
create a veto power, which in turn might result in the
UK failing to deliver on its binding obligations under a
treaty. We have a conundrum. Often in Committees like
this we have what are, in effect, set-piece debates, but
this is a real debate about a profoundly complex
constitutional issue, which I do not think will be easily
resolved. Let me try to set out what I think is at the
heart of it.

I pay tribute to the hon. Member for Hertford and
Stortford, whose question went to the heart of the
matter. Interestingly, the spokesperson for the SNP, the
hon. Member for Livingston, used the words consult
and consent in the same sentence as if they were
interchangeable. The difficulty is that, in law and in effect,
they are not.

Hannah Bardell: Will the hon. Gentleman give way
on that point?

Barry Gardiner: I will happily give way after I have
made a little more progress. I do not seek a point-scoring
debate, because we have to get to the heart of some
extremely technical and complicated issues, but I will of
course give way in due course if the hon. Lady wishes
me to.

In respect of the devolution settlements, trade agreements
and the negotiation thereof remain exclusively reserved
to the UK Government. International treaties are also
the exclusive reserve of the UK Government. I have no
doubt that the devolved Governments recognise that
and supported that approach when the relevant devolution
Acts were passed. Our membership of the European
Union has meant that the competence for trade has
been exercised by the EU under the common commercial
policy—in effect, it has been taken up a level from the
UK Government to the EU. That relationship has
meant that no devolved Government—nor, indeed, the
national UK Government—has been able to legislate in
any way that contravenes EU law. In respect of trade
agreements, that has meant that we have amended our
domestic legislation where required to align it with the
terms of agreements concluded on our behalf by the
European Union. No devolved Government therefore
has any effective veto on the implementation of those
agreements, nor have they ever had such a veto.

Of course, the Bill prepares us for life outside the
European Union, when that common commercial policy
will no longer apply and the competence for trade will
be returned to the United Kingdom. Similarly, the
obligation on the devolved authorities to ensure compliance
with EU law may also no longer apply. That, in effect is
the crux of the issue.

The amendments would, in some respects, extend
upwards powers of devolved Governments that they
might not currently have in respect of international
trade agreements. It was telling to hear from the gentleman
from Business for Scotland this morning—I am delighted
that you managed to squeeze me in to ask my question
at the last minute, Mr Davies. In his response to whether
the Scottish Government or a devolved Assembly should,
in effect, have the right to consent regarding the content
of the trade agreement, with reference to his chlorine-
washed chicken example, he said that, yes, he thought
there should be a consent power at that level.

Whether the Bill is about an agreement with America
is completely by the bye. That was a thought experiment
to show the sort of situation that could arise. If we want
to bring it slightly closer to home, we could talk specifically
about one of the agreements the Minister proposes to
have a corresponding agreement with through the good
offices of the Bill: CETA. Of course, one of Canada’s
main objectives when negotiating with the European
Union was to be able to get chlorine-washed beef and
chicken into the European market. It failed in that
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endeavour, because that was not agreed to by the European
Union in the eventual treaty. However, it is not beyond
the wit of any of us—we heard this on many occasions
from our witnesses—to construct a situation in which
Canada might do what other countries at such a juncture
might do, which is seek to reopen the negotiations in a
particular way to its advantage, to try specifically to
achieve with the European Union that which previously
it had not been able to.

That brings the example much closer to home, and
to the Bill in particular. The key point is that, as was
said by Business for Scotland’s witness, the Scottish
Government’s view is that they should have the power
of consent to the substantive measures of the international
treaty. We recognise that there are clear implications for
what might be set out in the international trade agreements
on matters of devolved competence. Agricultural policy,
food safety, fisheries, the environment and so on are all
areas that are touched upon by modern trade agreements.
They are all areas where trade agreements will of course
have an impact.

2.30 pm

We tend to talk about trade agreements as if they are
only about tariffs and quotas, but that is a very old-
fashioned view of what a trade agreement is about. In
the modern world, they are much more about non-tariff
measures, often referred to as non-tariff barriers. Those
non-tariff measures are the very standards of food
safety and certification and so on that we believe make
for the sort of society in which we want to live. That is
why we have those regulations. The thought that they
can be affected at the level of international trade by the
substantive embodiments in the agreements is something
that we have to understand ramifies throughout every
layer of our society.

The Bill ostensibly seeks to replicate the terms of
agreements that we are currently party to, albeit with
notable exceptions—I am sure the Minister does not
wish to replicate all of the terms of the treaties with
Norway or Turkey, for obvious red-line reasons that his
Government have made very clear to the public. However,
the Government are asking us to take in good faith
their word that the new agreements will be the same as
those that are currently in place. Many witnesses told us
this week that they are sceptical about that and believed
that it was not a given.

In the explanatory notes to the Bill, there is explicit
provision made where the Government accept that there
can be substantive changes. That is one of the reasons
that they have put the very strong powers into the
Bill—the Henry VIII powers that Ministers would have—in
the event that such substantive changes were necessary.

The agreements must be different. They will of course
be “legally distinct”, as the Government recognise in
the explanatory notes, but may also be “substantively”
and substantially different, as they have also recognised.
The existing agreements with Turkey or Norway, for
example, cannot simply be rolled over. In respect of
other agreements, where EU bodies are referred to or
have been established for regulatory oversight, those
will have to be replaced. Those are the substantive
changes that will be made. All those changes may well
be in areas that are currently recognised as devolved
competences.

Hannah Bardell: I take on board the hon. Gentleman’s
point. The notion of consent is an interesting one. Let
me just expand a little on my take on it. The idea of
consent—not just consultation—for us is that we cannot
have certain aspects of our regulatory framework, or
deals done, that go against the principle of devolution.

The memorandum of understanding concordat from
devolution was binding

“in law, but promises cooperation on exchanging information,
formulating UK foreign policy, negotiating treaties and implementing
treaty obligations.”

In our view, the Bill goes across that.

For the sake of argument, say that Scotland or Wales
could not give consent to a trade agreement. That
would force the UK Government to go back and look
at why consent could not be given, and hopefully bring
something forward. If we only have the power of
consultation—we could argue that consultation is not
really a power—we are at the mercy of whatever the
UK Government of the day do. It could be argued that
the power of consent is absolutely vital in negotiating
trade deals.

Barry Gardiner: It is not that I do not understand the
force of the position the hon. Lady is taking and the
way in which she is trying to express it, but of course
those powers are powers that the devolved Administrations
do not currently possess vis-à-vis the European Union.
That is why, as I said, the levels at which we consider
this, and the change in those levels, are absolutely
material to the discussion we have today.

The hon. Lady is absolutely right to say that if the
substance of a trade agreement or any of the corresponding
agreements that the Minister is seeking to roll over from
our existing EU trade agreement is substantively changed,
it may well have an impact on areas that are devolved
competences. But that is the substance of what is agreed
at the international level. Trade is a reserved matter.
Treaties are a reserved matter. Therefore, the question
of the implementation comes in two ways. I do not want
to depart from my notes too much, but I am seeking to
respond to the hon. Lady’s intervention in the spirit in
which she made it.

The difficulty is that our legislative language is poor.
We talk about implementing an international agreement
in UK law and we also talk about implementing the
terms of the agreement within the devolved competence.
It is very easy to have a confusion about which
implementation we are talking about. I will progress the
argument, because it seems to me that it is not cut and
dried. There are serious issues here that we need to
consider as a Committee.

I cannot say that I normally say this, but I very much
look forward to listening to what the Minister says on
this occasion, because I trust he has had the benefit not
only of parliamentary counsel, but of constitutional
legislators, who will have looked at the matter very
carefully when they saw the amendments. I look to what
the Minister is going to say in the Committee to guide
us on these matters.

Picking up from where I left off talking about the
substantive changes, new institutions may be required—
institutions that might otherwise be within the devolved
competence of the Scottish and Welsh Governments.
That simply arises from the changes that will be made
to the free trade agreements, because they might specify
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the European Food Safety Authority and that would
need to be changed. New institutions may have to be
established to fulfil the competences that the European
Food Safety Authority or any other such agency had,
and they would have to be designated in the roll-over
Bill.

Of course, it may be that the Minister specifies the
Food Standards Agency in England as the body that
will now make the specifications. It might be better to
use Food Standards Scotland, which we heard from
earlier today. It is absolutely right that there is a process
of consultation between the devolved Administrations
and the Minister at that point to say, “You’re proposing
to specify that body, but actually there are far more
relevant skills in this other body.”Consultation is absolutely
essential to try to ensure that they get this right.

Hannah Bardell: Will the hon. Gentleman give way?

Barry Gardiner: In one moment. I hope the hon.
Lady will intervene in a moment, because this is the
question I think she may wish to respond to. Imagine a
situation where Wales said, “We believe our agency
should be the certification body,” Scotland said, “No, it
should be our agency,” and because both had the power
of consent and not simply the right to consultation, the
Minister and the UK were unable to fulfil our international
obligations under an international treaty.

The hon. Lady may say, “Surely no devolved Ministers
would be so pig-headed as to say, ‘It’s got to be ours.’”
The Westminster Minister may well be the one who is
being pig-headed—who knows? However, I cannot imagine
that it is right for the Committee to pass an amendment
that could give rise to a situation in which we were
unable to fulfil our international treaty obligations.

Hannah Bardell: I guess the simple answer is that they
would have to consult each other. I argue that what is
proposed drives a coach and horses through many
aspects of devolution, and others also have serious
concerns. If the hon. Gentleman believes that there is
an overreach in the amendments, what answers does he
propose? Given the supposed “consultation” that was
part of the European Union (Withdrawal) Bill process,
does he really have faith in that aspect of today’s
legislation? I know that I do not.

Barry Gardiner: I said at the beginning that I was not
going to engage in point scoring, so I will not take up
the hon. Lady’s invitation to beat the Minister over the
head about the lack of consultation. The witnesses have
amply displayed their dissatisfaction with the consultation
process, but she has, in effect, made my point for me.
She said, “Well, they would have to consult.” Of course
they would; that is why I believe that it is vital that
consultation with the devolved Administrations is statutorily
required, in a way that is not transparent on the face of
the Bill. Consent, however, which could bring about the
sort of impasse I referred to, should not be built into the
legislation.

It is one thing to imagine legislation working in a
benign, perfect scenario where people have good will,
are engaging with each other and want to come to an
agreement. Sadly, that is not always the case, and we
must make our legislation such that it survives not only
when things go right, but when things go wrong and a
way through an impasse is necessary. The danger in the

amendments is the reaching upwards into what would
currently be seen as the competence and the rights of
the European Union to negotiate the substance of
those trade agreements. That is why I am fearful of the
route down which the amendments would take us.

Alan Brown: Has the hon. Gentleman discussed this
with the Welsh Government, and explained that his
concerns about the devolved Administrations “reaching
upwards”, in his description, outweigh his concerns
about the UK Government being able to impose regulations
on them?

Barry Gardiner: Yes, of course I have. I went down to
Cardiff just last Friday to meet the Minister there and
some political advisers. We talked through precisely
these issues, and I have done the same with Welsh
colleagues here. On Monday, I even met the special
adviser from the Scottish National party group here. I
have also spoken with my own Scots colleagues. I think
that there is a recognition that we are dealing with
genuinely difficult constitutional matters. That is why
we have a difficult job as a Committee.

2.45 pm

This is not easy. It is not straightforward; we are
charting completely new territory in our UK legislative
framework. It will affect the legislative framework within
the devolved Administrations as we go forward, but it
will also affect our international legal obligations. The
UK Government might, for example, use powers under
the Bill to agree standards or regulations for particular
goods that diverge from what exists in the corresponding
agreement of the EU. If doing so ensured speedy trade
deals, one could certainly see that there might well be an
appetite within Government to do so. It is not beyond
the realms of possibility that our counterparties to the
agreements might seek to pursue more advantageous
terms for their domestic producers, knowing that we are
in a hurry to get deals done.

We are extremely concerned that the Bill allows the
Government to agree such divergence and implement
changes with no scrutiny and no real prospect of challenge.
We will obviously return to such matters later, but any
such changes might contrast starkly with the regulations
and standards enforced by the devolved Governments,
so it is right that those devolved Governments should
have a say in what is agreed internationally.

Ministers of the Crown should not be afforded the
power to implement such changes without being required
to consult the devolved authorities. That would be
absolutely wrong. However, if a UK Minister seeks to
intervene and change the method of implementation
by a devolved Administration, that is the how, rather
than the what, in respect of the international agreement
being implemented. At that point, because the Minister
would be overreaching down into the existing competences
—the existing things that are exercised by the devolved
Administration—and changing something, it is absolutely
right that the devolved authority should have the
power and the right to consent, and not simply to be
consulted. That is ministerial overreach from Westminster
and interference in the competences of the devolved
Administration.

We must distinguish between the two. The question is
whether these are matters of devolved competence. At
what stage does procurement, food safety or fisheries
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stop being a matter of trade and international agreements
—reserved matters—and become a matter of devolved
competence? What cannot be allowed is for agreements
between the UK and another country to be subject to a
veto at the point when the treaty is enacted in UK law.
That could result in the UK being unable to fulfil its
international treaty obligations.

Sometimes it is useful to extrapolate into thought
experiments, Mr Davies, so I hope that you will allow
me to pick out some hypothetical examples that might
illustrate the points that are vital to this debate. On the
government procurement agreement, which the hon.
Member for Livingston discussed, the powers to implement
the GPA contained in the Bill relate to two agreements
and, in consequence, to the accession of any other party
to those agreements. The Government have said that
they want to join the GPA on existing terms. I might say
that we should actually look at our schedules—we
might take a lesson from some of the other countries
that have introduced annexes that protect their small
businesses and local suppliers in a way that we do
not—but the Government have made their view on the
GPA clear: they want to roll over the existing schedules.

Under the Bill, they would also have the power to
make amendments in implementing the agreement if
another country acceded to the GPA. The GPA is, of
course, a plurilateral agreement, not a multilateral
agreement, at the World Trade Organisation. I think
that 14 WTO members are currently members of the
GPA. What would the Government actually do? What
does the Bill envisage the Government doing? In effect,
the Government would issue something—it might be a
statutory instrument, a regulation or just guidance—saying,
“Add Xanadu to the list of countries that you, as a
devolved Administration, have to include in your
procurement.”

Do the Scottish Government really need the power of
consent to do that? That would be ludicrous. One can
hardly envisage that they would ever use it, but it sets up
the principle that here is something that is a substantive
requirement upon our Government to do, in order to
implement an international treaty in UK law. Whether
any devolved Administration would ever use that power
of consent to say, “No, no, no—you cannot put Xanadu
on the list of countries whose companies we have to
open up our procurement arrangements to,” is not the
issue; the issue is the principle.

The principle is that there has been a reaching upwards
to that level of international law and treaties by the
devolved Administrations. If that logic applies to
amendment 33, the first the hon. Member for Livingston
spoke to, it also applies to the others. That means that
when it comes to such substantive changes as we have
considered in food safety, agriculture or other matters,
that principle would be established, meaning that they
could also reach up and say, “No, we veto the substantive
element of this treaty.”

Let us pursue a couple of examples to draw that out.
I am grateful to the Committee for its indulgence on
this; I seek it only because these are phenomenally
important and difficult issues that we are grappling with.

Imagine that Xanadu had an animal welfare regime
that was far more stringent than our own and that
stipulated rules regarding chicken farming requiring far
less chicken-population density per square metre and
controls on buildings and temperatures. Perhaps a fictional

devolved Government had a very different view on the
conditions within which chicken may be farmed that
would be at odds with that. An agreement reached
between the UK and Xanadu could be concluded on
different terms to the corresponding EU agreement,
and might see the UK agreeing that chicken farming
standards would be elevated to meet those of Xanadu.
Our fictional devolved Government might object on
the grounds that such matters, regardless of the fact
that it is the UK Government’s exclusive right to negotiate
the agreement, become a devolved competence at
implementation in their law. As such, they would refuse
to give their consent. What then?

Let us imagine a different scenario.

Hannah Bardell: Will the hon. Gentleman give way
on that scenario?

Barry Gardiner: I will give both scenarios, and then
the hon. Lady can choose.

Our fictional country, Xanadu, has very relaxed laws
about the rearing and sale of chicken for consumption.
In Xanadu, chickens may be hormone-fed, genetically
modified or chlorine-washed prior to slaughter for
consumption. In the UK, one of the devolved Governments
may have a particularly robust animal framework code,
coupled with robust agriculture and food standards
regulations, which would not allow for the production
or consumption of such chickens. What happens if the
UK agrees terms with this country that ultimately liberalise
trade in chickens between our nations, such that hormone-
fed, genetically modified, chlorine-washed chicken is
allowed to be imported into the UK and sold on the
shelves of our supermarkets for consumption by British
citizens?

The devolved Government would argue, “These are
matters of devolved competence, and we have right of
consent regarding the implementation of the agreement,
especially as it conflicts greatly with our standards.”
They might also think, “There is no way we are allowing
these products on to our shelves, and we will not give
our consent.” In that example, I would probably be
cheering and saying, “Good for them. We don’t want
those chickens on our supermarket shelves.” However,
the point is that if the agreement had been made, we
would be bound by the obligations under it, whichever
way they went—whichever example we use.

Failure to implement would result in remedial action
being pursued by Xanadu. Indeed, many such countries
might not even come to the negotiating table if they had
significant concerns about potential consent reserve
functions distorting their access to the market on terms
that had been agreed at state-to-state level. When we
heard from the witnesses this morning, the example
of Canada was used. We have already seen that the
provinces in Canada are brought in at the beginning of
the process precisely to get round countries’ reluctance
to engage in trade agreement negotiations without certainty
that devolved Administrations cannot veto what is agreed.

The hon. Member for Livingston asked me whether I
had spoken to my Welsh counterparts and I explained
that I had, as well as to two of my Scottish counterparts.
We have also spoken with the House of Commons
constitutional law experts. They explained to us that
they cannot answer the question. They do not know.
They have recognised that this is a problem, and that
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neither the Bill nor the amendment address the issue in
a way that would prevent our reaching the situation that
I have tried to articulate.

We have spoken with House of Commons trade
experts, and have similarly drawn a blank. They advised
us that the matter has not been considered because it
was not an issue before. They said they had just not
come across it. What everyone has recognised is that
there must absolutely be consultation in advance, to
ensure that no trade agreements come unstuck if a veto
is exercisable at a later stage. Also, how will the UK
Government ensure that the provisions of a concluded
trade agreement are implemented across the United
Kingdom, as they are bound to by their obligations
under international treaties?

The Bill fails to set out how the Government intend
to resolve the issues. It does not define what implementation
frameworks will be constructed to mitigate the extent of
conflicts between the powers of the UK Government
and the devolved competence of the devolved authorities.
It does not differentiate between the incorporation of
the terms of the agreement into UK law and how that
might be considered to be separate from implementation
at a devolved level. It does not set out what consultation
processes will be instituted to address those issues early
on, and to ensure that the interests and experience of
the devolved Administrations are represented at the
negotiation stage to avoid any conflict at implementation
stage.

Of course the devolved Governments must have a say
in the process. They must have the capacity to scrutinise
it to ensure that it is compatible. The Government’s
approach to consultation has not been what it should.
Ad-hoc meetings between the Secretary of State and
representatives of the devolved Governments cannot be
considered a formal consultation process, even if the
Secretary of State donned his President of the Board of
Trade hat for them.

It is our view that a formal consultation role must be
established for each of the devolved authorities and,
indeed, for a much wider group of stakeholders with an
interest in the outcomes of any trade agreement. Their
views are essential in ensuring not only that any future
implementation issues are addressed up front, but that
their constituent interests, be they commercial or public,
are properly considered before negotiations begin and
as negotiations progress. It is our view that the Government
must be obliged formally to consider and respond to
representations made through that stakeholder engagement
process, whatever those might look like.

3 pm

We fundamentally believe that the powers of the
devolved Governments must be respected with regard
to how agreements are implemented, and that the devolved
Governments must be consulted prior to the terms of
international trade agreements being agreed, but we
cannot allow a situation in which the devolved Governments
have the power to say what will be implemented once an
agreement has been concluded. We therefore will not
support this group of amendments. However, we will
listen very carefully to what the Minister says, and will
at a later stage bring forward amendments, if he does
not, to protect properly the rights of the devolved
authorities in matters of devolved competence. We will
also seek to ensure that a robust consultation framework
is put in place before any such agreements are concluded.

The Minister for Trade Policy (Greg Hands): Let me
start by saying what a pleasure it is to serve under your
chairmanship, Mr Davies.

The UK Government have made clear their commitment
to working closely with the devolved Administrations
to deliver an approach to future trade agreements that
works for the whole UK and reflects the needs and
individual circumstances of England, Scotland, Wales
and Northern Ireland. We have been clear that we will
continue to engage with the devolved Administrations
as we transition our current agreements, and that we
will work together to prevent disruption to UK business
and consumers. The Department for International Trade
engages regularly with the devolved Administrations:
DIT Ministers and senior officials visit the devolved
nations frequently and engage devolved Governments
and stakeholders right across the UK.

Let me turn to amendments 33 and 34. The concurrent
powers in the Bill that allow either devolved Administrations
or the UK Government to implement in areas of devolved
competence will ensure that, where it makes practical
sense, it is possible for regulations to be made once for
the whole UK.

Judith Cummins (Bradford South) (Lab): What does
the Minister think are the best examples of things under
the government procurement agreement that would be
matters of devolved competence?

Greg Hands: If I understand the hon. Lady correctly,
she asks about signing up to the GPA and the schedules
to the GPA. I might add that, contrary to what the hon.
Member for Brent North said, the UK’s joining the
GPA will actually be subject to a separate process in
Parliament. There might be a question about which
authority within these islands has a right to administer
a particular part of the GPA. For example, the relevant
Scottish body might be the right body in Scotland, the
relevant UK body in England, the relevant Welsh body
in Wales, and so on.

The approach I described is essential for providing
continuity to UK businesses, workers and consumers.
As set out in our recent trade White Paper—this is the
nub of the argument—we will not normally use these
powers to amend legislation in devolved areas without
the consent of the relevant devolved Administration,
and we will certainly never do so without first consulting
them. It is crucial to understand that.

Bill Esterson: My hon. Friend the shadow Secretary
of State made the point that there is nothing in the Bill
about a formal consultation. Does the Minister accept
that point, and does he accept the need for such a
formal process in the Bill?

Greg Hands: It is crucial to draw out what we are
talking about. This is about transitioning existing
agreements that are already in effect right the way
across the United Kingdom. As I have already laid out,
the Secretary of State and I have met the devolved
Administrations in different capacities and in different
ways. Our officials have certainly exchanged a lot of
views on that.

I will come on to where we are with future trade
agreements in a moment. Our intention is to involve
fully devolved Administrations, devolved Parliaments
and so on in that process.
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Bill Esterson: On Second Reading, the Minister
acknowledged that there may well be changes to those
existing agreements. In the case of Norway and Turkey,
can he confirm that that would almost certainly have to
happen? Otherwise, they would cross the Government’s
red lines. What consultation does he anticipate in those
situations?

Greg Hands: As you know, Mr Davies, perhaps better
than anyone, it certainly it is not for me to suggest what
may or may not happen as part of the ongoing negotiations
with the European Union. Clearly, aspects of the European
economic area agreement will be dependent on those. It
is our intention for there to be no substantive changes
in those agreements as we go forward and transition. It
is very important to understand that.

Hannah Bardell: Is that not at the heart of the issue?
The Minister does not know what may happen in the
future, or what may have to be traded off so that we can
tread water and stay where we are. The power of consent
is, in some ways, a negative power and a threat, but it
means that a negotiation and an agreement have to be
reached by all the devolved Administrations. Until now,
consultation has not been a very positive experience for
Scotland and the other devolved Administrations.

Greg Hands: We made a commitment in the trade
White Paper to not normally use these powers in areas
of devolved competence without consultation. I repeat
that commitment to continuing that consultative process
as we go forward. That commitment can be heard loud
and clear.

Hannah Bardell: I try to speak on behalf of my
constituents and others in Scotland. “Not normally” is,
quite frankly, not good enough. The Minister might be
as good as his word, but what about future Governments
and future Ministers?

Greg Hands: I know that the hon. Lady takes up
issues for her constituents—she and I have meetings
about particular issues in her constituency. I repeat that
we would not normally use these powers, and we would
never do so without consultation. I will refer to some of
the other reasons, which have been alluded to by my
hon. Friend the Member for Hertford and Stortford,
and by the hon. Member for Brent North, why we will
not go down the road of requiring consent. We would
not normally use the powers, but it is very important
that we do not require the consent to use them. That is a
very serious commitment, which should offer the hon.
Lady reassurance on her concern.

Amendment 36 seeks to remove the restriction on
devolved Administrations amending direct retained EU
law. Some EU law applies directly and uniformly across
all EU member states without needing to be implemented
in domestic legislation. On the day that we exit the EU,
that type of EU law will be converted into what will be
called retained direct EU law.

As the Government’s guiding principle is that no new
barriers to living and doing business in our own Union
should be created on exiting the EU, it is right that there
should be only a co-ordinated set of changes made to
that type of law, in order to maximise continuity and
certainty for businesses and consumers. We are committed

to consulting the devolved Administrations on the most
appropriate way to legislate in areas of retained direct
EU law that have effect in otherwise devolved areas.

Regarding amendment 37, we also consider it right
that where measures affect the whole UK, such as quota
arrangements or the use of powers in clauses 1 and 2,
before we exit the EU, decisions are taken at UK level
before the devolved Administration can take the measures.

Let me turn to some of the individual points raised.
The hon. Member for Livingston asked whether a proper
consultation could not be sought in Northern Ireland.
It is important to recognise that, for reasons of arithmetic,
there is not a Northern Irish Member on the Committee,
but I will try to answer her point. We are working hard,
as she will know—I think she will agree—to restore
devolved Government in Northern Ireland as soon as
possible. We are committed to working to ensure that
Northern Ireland’s interests are represented in the meantime.
The Department for International Trade engages with
officials in Northern Ireland on a regular basis.

The hon. Lady also asked whether the GPA allows
Governments to nationalise or privatise anything, whether
for procurement or any other purposes. The UK
Government will be bound to open up procurement
markets only to the extent they have committed to do so
in the new schedule to the government procurement
agreement as lodged with the WTO. That will preserve
the present position in relation to procurement in areas
such as the NHS.

I think the hon. Lady asserted that procurement is
devolved. This is a complicated area. The UK Government
accept that some procurement is devolved, and the
Scottish Government have made some regulations about
procurement. However, the UK Government’s position
is that procurement is an activity for devolution purposes
rather than a subject matter. In other words, whether a
procurement is devolved or reserved depends on the
functions of the public body carrying it out. I think the
saying is that if the public body answers to part of the
Scottish Government, it might be devolved, but if it is a
UK body of Her Majesty’s Government that operates
in Scotland, it is likely not to be devolved.

The hon. Member for Kilmarnock and Loudoun
referenced the power that Wallonia has. I am familiar
with such arguments: I think the hon. Member for
Brent North debated that at some length in relation to
CETA in February last year. To be clear, I expect he
knows that the UK and Belgium have very different
constitutional arrangements. Foreign relations are the
responsibility of the UK Government under each of
the devolution settlements.

The hon. Member for Brent North made some interesting
points. For the first third or so of his speech, I thought I
was coming close to being in complete agreement with
him—at least in his thrust that the proposal in the
amendment to have in effect a veto power for the
devolved Administrations would make the whole endeavour
unworkable. He is right. He made reference, as I will, to
the short, succinct intervention by my hon. Friend the
Member for Hertford and Stortford about the potential
for a Welsh Government veto over something that was
felt to be particularly important in Scotland. That, or
vice versa, is a very real example. Our approach is best:
not normally to use the powers to amend legislation in
devolved areas without consent, and never without
consultation with the devolved Administration.
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I was surprised by the approach taken by the hon.
Member for Brent North. It was my impression that the
amendments were drafted by the Scottish and Welsh
Governments together. Therefore, much as I welcome
him saying that he will not vote for the amendment, it
surprised me a little that he seems to be at odds with the
Welsh Government viewpoint. Anyway, I am glad that
he may be joining us on this occasion.

In terms of the GPA and rolling over the existing
schedule, yes, that is the intention, but—I repeat—the
terms on which the UK enters the GPA in our own right
will be subject to a separate vote in Parliament. The
Constitutional Reform and Governance Act 2010 applies
to the terms of the UK’s new membership of the GPA
—in other words, it is possible to bring a vote in Parliament
on the terms under which the UK will join the GPA.

Barry Gardiner: The Minister just assured the Committee
that there will be a vote on accession to the GPA. I am
surprised that he says he can assure the Committee of
that, because the procedure of the Constitutional Reform
and Governance Act 2010 does not ensure that there
will be a vote at all. CRAGA procedure is precisely the
statutory instantiation of the Ponsonby rule of 1924,
which means that all the Government need to do is lay
the text of the agreement before Parliament for 21 days.
Unless Her Majesty’s official Opposition, or any of the
Opposition parties, raise that as an objection in an
Opposition day debate, it goes through—that is if they
are granted an Opposition day motion within that
21 sitting days, which is by no means guaranteed. You
will recall, Mr Davies, that between 27 January and
September 2017, the Government did not grant the
Opposition a single Opposition day debate. Even if they
were to object through an Opposition day, the Minister
would simply have to acknowledge it, re-table the text,
and it would lie on the Table for another 21 days. Unless
we went through the same process, there is no process
for the Opposition to amend or vote unless we are given
an Opposition day debate.

3.15 pm

Greg Hands: I know the hon. Gentleman has a particular
fascination with the Ponsonby rule of 1924, but I remind
him that that rule was made otiose by his own party’s
legislation—the Constitutional Reform and Governance
Act. I went back and checked. Mr Davies, you and I
were in Parliament at that time as Members of the
Opposition—

Barry Gardiner: In 1924?

Greg Hands: In 2010. The hon. Member for Brent
North supported that Act. That is why I was careful to
clarify that it is possible to bring forward a vote on the
UK’s terms of entry into the GPA. For all those reasons,
I ask the hon. Member for Livingston to withdraw her
amendment.

Anna McMorrin (Cardiff North) (Lab): The UK
Government must have meaningful engagement with
devolved Administrations about the shape of the UK’s
future customs and tariff regime post-Brexit. That has
not been the case so far. Just like the EU (Withdrawal)
Bill, the Trade Bill puts restrictions on the Executive
capacity of the Scottish and Welsh Governments, while
placing no restrictions on the capacity of the UK
Government.

Essentially, under the Bill, UK Ministers will be able
to legislate in devolved areas without consent from
Welsh or Scottish Ministers. That is an overt power grab
and a rolling back of devolution. I am proud to have
played a part in bringing devolution about 20 years ago
in Wales. It is vital that we maintain what devolution
was set up to deliver: a proud and confident nation.

It is also disappointing that there is no provision for
the Trade Remedies Authority to have any input from
devolved nations. It is important for it to be an independent
and impartial body, separate from the Government, but
it must also represent all parts of the UK, including
Wales and Scotland.

It is important to remember that in the trade White
Paper, the UK Government stated that the Bill would
have provisions for UK Ministers to seek consent from
Welsh and Scottish Ministers when making secondary
legislation under the Bill, but that has now disappeared.

In 2016, First Minister Carwyn Jones told the Welsh
Assembly’s External Affairs and Additional Legislation
Committee that it was “hugely important” for devolved
Administrations and legislatures to have a say in the
negotiation of future agreements that would have an
impact on Wales. He gave the specific example of a free
trade agreement with New Zealand:

“The impact of that might be to remove the current controls
that exist on the import of New Zealand lamb. If they were to
go, that would clearly be a great difficulty for Welsh lamb producers.
That issue might not be as apparent in Whitehall as it is in Wales,
and that’s one example there of why it’s important that the views
of the devolved Governments are understood and the interests of
the devolved nations are respected.”

It is not new. We are not advocating new devolved powers.
It is not even about extending devolution. It is about
preserving devolution. It is important to remember that
therearerestrictionsoncompetence.Thedevolvedsettlements
of both Wales and Scotland ensure that both Welsh and
Scottish Ministers cannot legislate in ways that interfere
with UK international obligations. That comes under
the Government of Wales Act 2006, specifically sections 82
and 114. It simply cannot legislate to interfere.

Hannah Bardell: The hon. Lady is making an excellent
speech and highlighting the importance of the devolution
journey we have travelled. Particularly on the devolved
settlement, does she agree that there might be challenges
if this amendment passes—it is about consent? As she
says, it is written into the devolution settlements and
that agreement would have to be reached to ensure that
that legislation is passed. Does she agree that it would
be absolutely in the interests of devolution, and in the
interests of Scotland, Wales and Northern Ireland, that
those amendments pass today?

Anna McMorrin: It is absolutely about consent,
agreement and consultation. Essentially it is about not
rolling back on the devolution settlement. Amending
the Bill to explicitly ask for the consent of devolved
Administrations for secondary legislation under the Bill
would therefore not interfere with that, nor would it
amount to a veto power.

As I already said, what was already drafted in the UK
Government’s White Paper should be in the Bill. Consent
and consultation are at the very heart of devolution. If
there is secondary legislation being made within an area
that is currently within devolved competence, the devolved
Administrations and Welsh Ministers must give consent
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[Anna McMorrin]

and ensure the democratically elected Welsh Assembly
or Scottish Parliament is able to debate it. That is why I
agree with the principle underlying the amendments, as
agreed by both the Welsh and Scottish Governments.

Professor Jones, a Welsh political expert, told the Select
Committee on Public Administration and Constitutional
Affairs:

“We see the UK Government in effect reintroducing a kind of
conferred powers model where it will decide which bits of the
powers returning from Brussels will be conferred on the Welsh
Government… That—in the context of this constant churn and
change—looks one-sided and objectionable.”

The most disappointing aspect of this Bill’s disregard
for devolution is that the UK Government know it is
completely unacceptable.

Mr Prisk: It is excellent to have a Member from
Wales speaking. Naturally we have heard from the hon.
Member for Livingston, the Scottish Member who is
moving this amendment. Do I take it from what the
hon. Member for Cardiff North is saying that she
supports the principle and therefore will be supporting
the hon. Lady’s amendment?

Anna McMorrin: As I said, I absolutely support this
principle, which has been agreed jointly with the Welsh
Government and the Scottish Government.

Ministers, Conservative MPs and civil servants privately
acknowledge how extremely ill-advised it is to remove
the power of devolved Governments over devolved areas.
Clearly the issue is one of trust: trust to exercise devolved
powers responsibly; trust to carry out measures that
represent the people of Wales and Scotland; and trust to
provide meaningful scrutiny of legislation. As it stands,
under this Bill, and after Brexit, the devolved Governments
will be at the mercy of Whitehall, which will have
complete control of all areas, including those which are
currently devolved. That is called rolling back devolution.
As set out in the Government’s White Paper, devolved
Governments must have the right to give consent to
secondary legislation in areas of devolved competence.

Hannah Bardell: I have listened carefully to hon.
Members. I am not saying that there are not areas of
concern, and I understand that we are in unchartered
territory. I am sure when we look back, when the
history books are written, how we have handled this
matter will probably not reflect well on politicians, but
we have had a good and detailed discussion.

I pay tribute to the hon. Member for Cardiff North.
She has been extremely brave in standing up to say what
she has said. She has stood up for her country and for
the devolved settlement and the devolved nations. I
commend her for that, and for her point about conferred
powers and the evidence given in the Brexit Committee.
That is really about protecting and preserving devolution.

I understand that the UK Government might have
concerns about losing their grip on power, but they have
to understand that for generations the people of Scotland,
Wales and Northern Ireland have had power wielded
over them at times by the UK Government, and devolution
sought to move forward from that to create a more
consensual approach across the UK. That has been
absolutely vital in the development of our society and
of how we see ourselves as nations and as the UK.

As a result, internationally, we have been looked on as
a world-leading model for how different nations in a
union can share power.

I believe in Scottish independence and that we could
sort all this out if Scotland had all the powers of a fully
devolved nation. I appreciate that that is not necessarily
going to happen straightaway. However, if the UK
Government and the Conservatives continue on this
road by stopping and encroaching on the devolved
powers of Scotland and the other nations, Scottish
independence is increasingly likely. They should bear in
mind as we leave the EU the creation of a situation in
which consent is required.

I understand the point made by the Labour spokes-
person, the hon. Member for Brent North, about Xanadu,
chickens and so on. I would make a point in return that
UK Ministers will have power that Scottish Ministers
and those from other devolved Administrations do not.
Why should they be allowed to wield those powers and
encroach on the powers of devolution? If we have the
power of consent and there is a concern that something
may not be agreed to, surely instead of being concerned
about not adhering to our international obligations, it
would not be beyond the wit of those Ministers and that
Government to go back to the devolved nations to ask,
“What will it take for you to give your consent and reach
an agreement?” I am sure that that is entirely plausible.

I appreciate that we are in uncharted territory, but
unfortunately those in government have got too used to
having power over the other nations. If they are not
willing to listen to and concede the points being made
not just by us politicians but by people outside—
organisations, trade bodies, law societies—who say that that
is encroaching on the powers of devolution, that will be
at their peril. That is absolutely something that will
befall them. I will not withdraw my amendment and
will press it to a vote.

3.30 pm

Question put, That the amendment be made.

The Committee divided: Ayes 2, Noes 9.

Division No. 1]

AYES

Bardell, Hannah Brown, Alan

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Clause 1 ordered to stand part of the Bill.

Clause 2

IMPLEMENTATION OF INTERNATIONAL TRADE

AGREEMENTS

Barry Gardiner: I beg to move amendment 4, in
clause 2, page 2, line 7, leave out “subsections (3) to (5)”
and insert “subsections (2A) and (5).”

This is consequential upon Amendment 3.
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The Chair: With this, it will be convenient to discuss
the following:

Amendment 3, in clause 2, page 2, line 12, at end
insert—

“(2A) Regulations under subsection (1) to make provision for
the purpose of implementing an international trade agreement
may only be made if—

(a) the provisions of section [Parliamentary scrutiny of
free trade agreements before signature] were complied
with before the United Kingdom had ratified the
agreement;

(b) the requirements under subsection (3) and under
paragraph 2A of Schedule 2 have been met;

(c) the requirements under subsection (4) have been met;
or

(d) the requirements under subparagraph 2(1A) of
Schedule 2 have been met.”

This would expand Clause 2 to include international trade agreements
that do not correspond to a prior or existing EU trade agreement.
Sub-paragraph (d) would link to Amendment 20.

New clause 4—Parliamentary scrutiny of free trade
agreements before signature—

“(1) The United Kingdom may not become a signatory to a
free trade agreement which does not meet the criteria under
section 2(3) unless—

(a) before entering negotiations on the proposed agreement,
the Secretary of State has laid before Parliament a
sustainability impact assessment carried out following
consultation as prescribed by section [Sustainability
impact assessments];

(b) both Houses of Parliament have passed a resolution
authorising the Secretary of State to enter negotiations
on the proposed agreement as prescribed by section
[Parliamentary consent to launch of trade negotiations];

(c) during the course of negotiations, the text of the
agreement as so far agreed or consolidated has been
made available as prescribed by section [Availability
of agreement texts];

(d) the Secretary of State has, within ten sitting days of the
close of each round of negotiations on the proposed
agreement, laid before Parliament a statement detailing
the progress made in each area of the negotiations
and the obstacles still remaining at the close of that
round;

(e) the text of the agreement in the form to which it is
proposed that the United Kingdom should become a
signatory has been made available to Parliament for a
period of 21 sitting days; and

(f) a resolution has been passed by the House of Commons
approving the Secretary of State’s intention to sign
the agreement.”

This would establish a procedure for parliamentary scrutiny before
signature of free trade agreements that do not correspond to a prior or
existing EU free trade agreement.

New clause 5—Sustainability impact assessments—

“(1) A sustainability impact assessment laid before Parliament
under section [Parliamentary scrutiny of free trade agreements
before signature](1)(a) shall be carried out following consultation.

(2) A consultation under subsection (1) shall—

(a) be carried out in line with any guidance or code of
practice on consultations issued by Her Majesty’s
Government, and

(b) actively seek the views of—

(i) Scottish Ministers,

(ii) Welsh Ministers,

(iii) a Northern Ireland devolved authority,

(iv) representatives of businesses and trade unions in
sectors which, in the opinion of the Secretary of
State, are likely to be affected by the proposed
international trade agreement, and

(v) any other person or organisation which appears to
the Secretary of State to be representative of
interests affected by the proposed international
trade agreement.

(3) The Secretary of State shall ensure that public bodies,
non-governmental organisations and the public may be made
aware of the consultation by circulating and publishing details of
it prominently on relevant government websites.

(4) A sustainability impact assessment under subsection (1)
shall be conducted by a credible body independent of government
and shall include both qualitative and quantitative assessments of
the potential impacts of the proposed trade agreement, including
as a minimum—

(a) the economic impacts on individual sectors of the
economy, including, but not restricted to—

(i) the impacts on the quantity and quality of employment,

(ii) the various regional impacts across the different
parts of the UK,

(iii) the impacts on small and medium-sized enterprises,
and

(iv) the impacts on vulnerable economic groups;

(b) the social impacts, including but not restricted to—

(i) the impacts on public services, wages, labour standards,
social dialogue, health and safety at work, public
health, food safety, social protection, consumer
protection and information, and

(ii) the government’s duties under the Equality Act
2010;

(c) the impacts on human rights, including but not restricted
to—

(i) workers’ rights,

(ii) women’s rights,

(iii) cultural rights and

(iv) all UK obligations under international human
rights law;

(d) the impacts on the environment, including but not
restricted to—

(i) the need to protect and preserve the oceans,

(ii) biodiversity,

(iii) the rural environment and air quality, and

(iv) the need to meet the UK’s international obligations
to combat climate change;

(e) the impacts on animal welfare, including but not
restricted to the impacts on animal welfare in food
production, both as it relates to food produced in the
UK and as it relates to food imported into the UK
from other countries; and

(f) the economic, social, cultural, food security and
environmental interests of those countries considered
to be developing countries for the purposes of
clause 10 of the Taxation (Cross-border Trade)
Act 2018, as defined in Schedule 3 to that Act and as
amended by regulations.

(5) The elements of the sustainability impact assessment to be
undertaken under (4)(f) must be sufficiently disaggregated so as
to capture the full range of impacts on different groups of
developing countries, and must include both direct and indirect
impacts, such as loss of market share through trade diversion or
preference erosion.

(6) A sustainability impact assessment under subsection (1)
shall include recommendations for possible action to maximise
any positive impacts and to prevent or offset any negative
impacts foreseen, including the possible limitation of the
negotiating mandate so as to exclude those sectors most at risk
from the proposed trade agreement.”

This would establish the process of consultation for, and the required
content of, sustainability impact assessments for free trade agreements
that do not correspond to a prior or existing EU free trade agreement.
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New clause 6—Parliamentary consent to launch of
trade negotiations—

“(1) The Secretary of State shall not commence negotiations
relating to a free trade agreement which does not meet the
criteria under section 2(3) unless all provisions of this section
have been satisfied.

(2) A Minister of the Crown shall lay before Parliament a draft
of a negotiating mandate relating to the proposed international
trade agreement.

(3) The draft mandate under subsection (2) shall set out—

(a) all fields and sectors to be included in the proposed
negotiations;

(b) the principles to underpin the proposed negotiations;

(c) any limits on the proposed negotiations, including
sectors to be excluded from the proposed negotiations;
and

(d) the desired outcomes from the proposed negotiations.

(4) No sooner than 21 sitting days after the draft of the
negotiating mandate has been laid under subsection (2), the
Secretary of State shall make a motion for a resolution in the House
of Commons in respect of the draft, setting out the elements
listed in subsection (3).

(5) A motion for a resolution under subsection (4) shall be
made in such a way as to permit amendment of any of the
elements prescribed under subsection (3).

(6) A motion to enable consideration of the negotiating
mandate shall be laid before the House of Lords.

(7) The terms of any negotiating mandate authorised by a
resolution under subsection (4) shall be binding upon the
Secretary of State and anyone acting on his or her behalf in the
course of negotiation.”

This would establish the procedure by which Parliament would agree a
negotiating mandate for free trade agreements that do not correspond
to a prior or existing EU free trade agreement.

New clause 7—Availability of agreement texts—

“(1) The text of any proposed international trade agreement
which is being negotiated shall, so far as it is agreed or
consolidated, be made publicly available within ten days of the
close of each round of negotiations.

(2) Every—

(a) document submitted formally by the United Kingdom
government to the negotiations, and

(b) agenda for each new round of negotiations

shall be made publicly available by the Secretary of State.

(3) All other documents relating to the negotiations and not
falling within the descriptions provided in subsections (1) and (2)
shall be made publicly available by the Secretary of State, subject
to subsection (4).

(4) The Secretary of State may withhold from publication
any document of a kind falling within the description in
subsection (3) but must publish a statement of the reasons for
doing so.

(5) In the case of any document withheld under subsection (4),
the Secretary of State shall provide full and unfettered access to
that document to—

(a) any select committee of either House of Parliament to
which, in the opinion of the Secretary of State, the
proposed agreement is relevant, and

(b) any other person or body which the Secretary of State
may authorise.

(6) In the case of a document to which access is provided under
subsection (5), the Secretary of State may specify conditions
under which the text shall be made available.

(7) The Secretary of State shall maintain an online public
register of all documents published under subsections (1), (2)
and (3) or withheld under subsection (4).”

This would establish the procedure by which the agreed or consolidated
texts of, and other documents relating to, international trade
agreements would be made available during the process of negotiation.

Barry Gardiner: Earlier today, Members of the
Committee may have tapped into their emails. If they
are like me, they would have received 1,700 emails in
less than 24 hours, because we are members of this Bill
Committee.

The email was clearly a standard email. The subject
heading was, “Amend the Trade Bill to protect democracy”,
and it began, “Dear Trade Bill Committee Member…”,
which is why I assume that most hon. Members in the
Committee have received it. It has probably taken us all
a great deal of time to sift through, perhaps from some
of the child protection cases that have been brought
before us and need urgent attention. That in itself is a
concern. However, the fact that 1,700 people have emailed
each one of us about this Bill shows the level of public
concern that exists about its failings.

The Member’s explanatory statements make clear
that these two amendments together have the effect of
expanding the remit of clause 2, to include those
international trade agreements that do not correspond
to a prior or existing EU trade agreement. That means
that they would have the effect of expanding the remit
of the Bill itself, to include all the trade agreements that
the UK will negotiate with its trading partners or, as we
would see it, they would have the effect of restoring the
Bill to its proper proportions.

On Second Reading, I mentioned that we believe the
Bill to be highly negligent in restricting its focus only to
those future UK international trade agreements where
a corresponding EU trade agreement already exists.
The Government repeatedly told us that the Bill would
provide the basis for this country’s future trade policy
once we had left the EU. The background notes to the
Queen’s Speech of last June were unequivocal in stating:

“The Bill will put in place the essential and necessary legislative
framework to allow the UK to operate its own independent trade
policy upon exit from the European Union.”

Matt Western (Warwick and Leamington) (Lab): Does
my hon. Friend agree that this is a key piece of legislation?
As he has been articulating, the amount of public
interest in it—not just simply through the democratic
process—shows that the public are seeking far greater
scrutiny and visibility of the trading negotiations and
legislation to be formulated and widened through the
Bill. There is an expectation that it should be, and there
is a void in the Bill. As was mentioned by the witness
from the CBI, this is such an important opportunity
and there is an expectation that scrutiny and consultation
should be included.

Barry Gardiner: Yes, I absolutely concur with my
hon. Friend. That is precisely what those of our constituents
who wrote to us earlier today were getting at. The
gentleman from the CBI who gave evidence only two
days ago posed a very pertinent question to the Minister
on two occasions—at the beginning and the very end of
his remarks. He pointed out that the Minister and the
Government have said repeatedly that they will bring
forward legislation in the future to put in place what we
now think should be here. They give no assurances
of that though. What the CBI, supported by the
International Chambers of Commerce, said was: if not
now, then when?

The Minister is keen to suggest the importance of
passing this Bill is that we are pressed for time, and
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we are. But if we are pressed for time on the need to
have trade agreements that correspond to existing
agreements in place by the time we leave the European
Union, surely we are also pressed for time if we are to
have, as the Government have suggested they could
have on day one, new trade agreements in place ready to
go. Where is the legislation to facilitate that? This
should be that legislation and it is not.

By choosing to focus solely on providing continuity
with pre-existing EU trade agreements, the Bill has gone
back on the promise that the Government made in the
Queen’s Speech, and in other places on other occasions.
The opening words of the Bill identify its scope perfectly
clearly:

“A Bill to make provision about the implementation of international
trade agreements”.

My hon. Friend the Member for Sefton Central tried to
elicit comment on that point from the witnesses this
morning. The Bill bears no qualification to suggest that
we should be focusing only on a subset of the broader
whole. The issue before us is explicitly the implementation
of the UK’s future international trade agreements, which
is why we consider the two amendments to be essential
to restoring the Bill to its correct proportions right from
the outset.

It was highly revealing that several witnesses from the
business community voiced their concern at the failure
of the Bill to address so many essential aspects of our
future trade policy, which are precisely the aspects on
which their members desperately want clarity, so that
they can start making the necessary investments and
operational decisions on how to take on board the new
realities. Was it not depressing to hear business leader
after business leader in our witness sessions saying that,
because there is not that clarity, businesses are now
having to execute their plan B? They are being precipitated
into taking decisions to make investments abroad in
order to safeguard their trading future. That is not good
for this country, yet in this Bill we could set out clearly
how we will achieve that.

I was concerned and taken aback to hear how angry
some businesses are with the Government’s mishandling
of the whole process of informing them what the Bill is
about and the Government’s abject failure to take on
board any of the business community’s input into the
official consultation. It came up time and again. It is
hardly surprising when we consider that the Bill was
already printed before the consultation on the White
Paper informing it had run its course. The consultation
closed on 6 November, and when we went into the Table
Office on the morning of 7 November, copies of the Bill
were available.

Hannah Bardell: I absolutely agree with what the hon.
Gentleman is saying. Does he share my concern that
when it comes to involving businesses, trade bodies and
organisations in trade agreements, the Government have
huge lessons to learn from the mishandling of the
process and the anger? The British Retail Consortium
was absolutely infuriated by how the process had been
done. Businesses, individuals and trade bodies had been
asked to spend staff time, effort and money feeding into
a consultation, but there was no space. As he said, the
Bill was printed before the consultation had even finished.
That is an appalling way to treat businesses and trade
bodies, and an appalling way to govern.

Barry Gardiner: I absolutely agree. It was shameful.
The Cabinet Office circulates principles of Government
consultation that make it clear that, when they consult,
they should take notice of the responses. Nobody can
persuade me that between 12 midnight on 6 November
last year and 8 o’clock the following morning, all the
consultation responses had been sifted, considered,
documented and incorporated into the ministerial view
that emerged in the Bill as printed. That is not consultation.

In that regard, we should all commend the representative
of the CBI who spoke to us and gave the understatement
of the year in his answer to my question during the
second witness session on the Government’s mishandling
of the consultation process. When he ventured his verdict,
he said after much thought and deliberation that

“the optics were not ideal.”––[Official Report, Trade Public Bill
Committee, 23 January 2018; c. 34, Q79.]

They really were not.

I confess that I was not prepared for the level of
anger from business in our oral evidence sessions, as
industry representatives lined up alongside trade unions,
civil society, legislators and academics to announce—to
denounce, actually—the Government’s failure on every
aspect of this Bill.

Matt Western: Does my hon. Friend agree that it is
not simply the failure to consult that has frustrated and
angered so many in the business community? As we
heard earlier, many businesses are so worried and uncertain
about the future that they are having to take out extensive
warehousing facilities. We have seen that across the
southern part of the UK, where warehousing is now at
a super-premium because they do not know what is
happening, what is going on or what is around the
corner. That is coming at a great cost to UK businesses.

3.45 pm

Barry Gardiner: Of course, my hon. Friend is absolutely
right. As was stressed this morning in our latest evidence
session, in what I think were the witness’s words, businesses
say, “We want clarity.” At every turn, that is what the
Government have denied them. We see the reports that
businesses, industry and sectoral organisations are
producing. We have read of the disconnect between the
Administration and the business community. Many
individuals have made the same point to me in private
meetings, but it was quite remarkable to hear in this
public forum just how deeply business feels betrayed as
a result of the Government’s determination to do it
their way and go it alone.

Government Ministers have promised, in the least
convincing way, that the UK’s future trade agreements
will remain to be talked about at some unspecified point
in the future. I think the Scotch Whisky Association
said that the “missing piece of the puzzle” was when
that would happen. It was instructive to hear the evidence
from the representative of the International Chamber
of Commerce UK, who pointed out just how inadequate
the Government’s commitments in that regard have
been. He noted that the Government have given no
indication of whether this mythical debate over our
future trade policy will be a random chat, a formal
consultation or a second piece of legislation. We do not
know what it will be, and we do not know when—or
if—it will be.
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[Barry Gardiner]

Given the Government’s record leading up to the
publication of this Bill, it is small wonder that no one is
prepared to give Ministers the benefit of the doubt.
Since the consultation here was so bad, why should
people trust that the Minister will do what he has
suggested—I would not say promised—he will do? That
is why we need to talk about the implementation of all
the UK’s international trade agreements now, when we
have the Trade Bill in front of us, not in some future
world that the Secretary of State might imagine—

Greg Hands: Will the hon. Gentleman give way?

Barry Gardiner: I will give way to the Minister if he
can give a promise or commitment from the Government
to this Committee, and a date by which such legislation
will be introduced.

Greg Hands: I understand the thrust of the hon.
Gentleman’s argument, but does he not agree that if we
were to agree to these amendments and new clauses
today, we would be effectively pre-empting the ongoing
consultation on what Britain will do on future trade
agreements? That is the key thing to understand. On
future trade agreements, we would wish to consult
further; passing these new clauses and amendments
today would be cutting that process short.

Barry Gardiner: Mr Davies, I have long admired this
Minister’s chutzpah. The chutzpah of somebody to say,
“Although I, as the Government, have completely abrogated
my responsibility to get this Bill right, and you the
Opposition have decided to fulfil my role for me, to try
to put it right and get the stuff in place, if we passed
your amendments we would not have consulted on
them”! What complete, spurious nonsense. Let us have
a grown-up debate, because that is not one; it really is
not. It trivialises the work of this Committee and the
important work that Government must do in scrutinising
our future framework for trade negotiations. Mr Davies,
I will calm down and try to get back to the essence of
what we are doing here.

Mr Prisk: Will the hon. Gentleman give way?

Barry Gardiner: I am grateful to the hon. Gentleman
for giving me the opportunity to lower my blood pressure
after the Minister’s intervention.

Mr Prisk: I will do my best, but he may not take that
view when he calms down and the blood pressure starts
to ebb. My understanding on Second Reading and in
earlier debates was that the crux of Labour Members’
worries—on this Committee and in the House generally—
was that the Bill’s problem is that it reaches far too wide.
Why, then, propose amendments that extend its remit
even further? Do the Opposition want a narrow or a
wide Bill, and if it is too wide, why extend it?

Barry Gardiner: A plausible case. Elements of the Bill
go far too wide, including the Henry VIII powers, which
we will come on to later. We believe that the way in
which the Government have sought to use Henry VIII
powers in this legislation is too wide and unacceptable.
The hon. Gentleman is right: that was one of the

subjects of debate in our Second Reading deliberations.
One other key criticism made by many Labour Members
in that debate was that the Bill not only did the few
things that it did badly, but failed entirely to do the one
thing that it should have done properly. That is, to
quote the Queen’s Speech policy paper, to

“put in place the essential and necessary legislative framework to
allow the UK to operate its own independent trade policy upon
exit from the European Union.”

There are many deficiencies in the Bill. Some relate to
the widening of powers that it gives to Government,
whereas others relate to the narrowness of the Bill.

Matt Western: Are we not simply taking the opportunity
to ensure that this important legislation is comprehensive?
It is about widening the remit of the Bill as regards the
coverage of trade agreements without widening the
powers of a select few.

Barry Gardiner: I am very grateful to my hon. Friend
for saying incisively what I was trying to convey to the
hon. Member for Hertford and Stortford. My hon.
Friend is entirely right. We want a comprehensive Bill
that is fit for purpose and does the job that business
expects it to do. This Bill does not do that. We want it to
do what the Queen’s Speech promised it would, but we
do not want the Government to use the Bill to abuse
their powers and widen the powers available to them.

Let me speak first to amendment 3, so that what we
seek to achieve through it is clear. The amendment
expands the Bill through paragraphs (a) to (d) to include
new trade agreements that do not correspond to any prior
or existing EU agreement. Paragraph (a) relates to free
trade agreements as defined in the Bill under clause 2(7):
namely, agreements that are notifiable under the relevant
articles of the principal WTO goods and services
agreements—that is, article XXIV of the general agreement
on tariffs and trade and article V of the general agreement
on trade in services. Paragraph (d) relates to international
trade agreements that the Bill leaves undefined as being

“other than a free trade agreement.”

Dr Lorand Bartels, a witness on the first day of the
Committee, noted in his oral evidence the Bill’s failure
to define that second category. We will certainly endeavour
to address that failure through a subsequent amendment
to the Bill. For both categories of trade agreement, our
amendments point ahead to the requirements of
parliamentary scrutiny that will pertain to them. Let me
say at this juncture that we consider the two types of
trade agreement to be materially different in that regard.

As we heard from numerous witnesses, the modern
generation of free trade agreements are comprehensive
in scope. They range far beyond the narrow focus on
mutual tariff reduction that characterised the multilateral
trade agreements negotiated under the auspices of GATT
in the 40 years after the second world war. They reach
behind the border to address regulatory issues at the
heart of our society, including issues of public health,
social standards, labour rights and environmental standards,
among many others. Those were precisely the reasons why
we had such a comprehensive debate on the amendments
proposed by the hon. Member for Livingston.

These are international treaties that introduce binding
obligations on future generations and thus cannot be
repealed as domestic legislation can be repealed. That is
why in all our interventions we have proceeded according
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to the principle that there must be maximum parliamentary
scrutiny and democratic oversight of free trade agreements
to ensure that we get them right, rather than storing up
the prospect of irreparable harm at a later date.

The other international trade agreements covered by
the Bill, to use its phrase—that is, the ones that are not
free trade agreements—include such ancillary agreements
as mutual recognition agreements, according to the
explanatory notes. There are many more such agreements,
and they tend to be far more narrowly focused than free
trade agreements, so we have proceeded on the assumption
that they will not require the same level of parliamentary
scrutiny. That is a deliberately pragmatic approach I
have adopted to ensure that future Administrations can
make progress in agreeing such deals where necessary,
but we will ensure that there is sufficient potential for
scrutiny in all cases to guard against any potential harm
from those other agreements.

As well as drawing in the new UK trade agreements
that do not correspond to a prior or existing EU trade
agreement, amendment 3 speaks to the new UK trade
agreements that correspond to a prior or existing EU
trade agreement—that is, the ones that the Government
would like to restrict us to in this Bill. Again, let us
agree from the outset that they will be new trade agreements,
even if they correspond to agreements that the EU had
previously negotiated with the third country in question.
Ministers have done their level best to suggest that the
new UK agreements will just be rolled over or grandfathered
from the pre-existing EU deals. The delegated powers
memorandum issued alongside the Bill by the Department
for International Trade is unequivocal: these will be new
agreements, on two counts. First, the agreements will be
legally distinct from any pre-existing trade deals the EU
may have negotiated—that was underlined by witnesses
to the Committee, such as Dr Holger Hestermeyer—and
secondly, and even more importantly, these new trade
agreements may include
“substantial amendments, including new obligations.”

It is vitally important to read the Bill on this point.
To qualify for the waiving of scrutiny foreseen in the
Bill, a UK trade agreement need bear no resemblance
whatever to the EU agreement it seeks to replace. Do I
think the Government are likely to waive that scrutiny?
No. Is the legislation effective in allowing the Government
to do that? Yes. Under clause 2(3) and (4), there is no
requirement for the UK agreement to match or mirror
the EU’s existing agreement in any way, shape or form.
It can be a wholly new departure with wholly new
obligations, since all the Bill requires is that the other
signatory and the European Union were signatories to a
free trade agreement—not a corresponding one or a similar
one, but “a free trade agreement”—before Brexit takes
effect.

4 pm

As the Bill stands, it is open season for the Government
to negotiate what it likes behind closed doors, and then
smuggle the implementing regulations through Parliament
without the need for a debate or vote of any sort. I hope
that hon. Members on the Committee will find that
incredible, and democratically unacceptable.

Matt Western: If I recall correctly, Dr Holger
Hestermeyer talked about not only scrutiny, but the
importance of having impact assessments alongside the
consultation, as these are, as my hon. Friend was explaining,
essentially new agreements being put in place.

Barry Gardiner: Again, my hon. Friend makes a very
important point. We heard from our witnesses about
the importance of understanding what we are doing
before we rush out and do it. My remarks on this
afternoon’s legislation have been extremely cautious in
many respects, because I think that legislation is important.
It is particularly important in this area, because we are
talking about internationally binding obligations that
are extremely difficult for us, as a country, to reverse.
That is precisely why my hon. Friend’s point is so
essential. We need proper impact assessments before we
have our mandates established and before negotiations
are concluded.

We heard in the first evidence session that there is
every likelihood that the UK’s trading partners will
regard the negotiation of new trade agreements as an
opportunity to re-open the provisions that they had
previously negotiated with the EU. Those agreements
were designed to meet the interests of all 28 member
states of the European Union, and the relative weight
of the EU in the negotiations that informed them
means that the third country in question would have
been pressed into making sacrifices that it might not
choose to make when acting alone in forming a bilateral
relationship with the UK.

Discussions on those countries’ new agreements with
the UK are taking place now. I know that the Government
are respectful of the EU treaties and are not trying to
negotiate at the moment, but they are having fairly
detailed discussions. The Minister, in his sedentary position,
remains immobile but a smirk is creeping across his
face. Those discussions are taking place behind closed
doors, so we do not know what the Government have
already said, and what they have said they would be
prepared to trade away. Make no mistake: the Government
are keen to ensure that they get deals done. This whole
endeavour is a different way of approaching our trading
future, and the credibility of the Government’s position
politically relies on being able to conclude deals swiftly.
We must be very wary of negotiations done in secret in
order to achieve quick results for political convenience
to save the Government’s blushes.

We know that we are talking about new agreements,
which could well include substantial new obligations on
the part of the UK. That is why the Government’s
suggestion that they should be granted the powers to
smuggle the implementing regulations past Parliament
with no provision for scrutiny is so outrageous. The
need for a proper parliamentary oversight process for
such agreements was alluded to by our witnesses: Jude
Kirton-Darling, the rapporteur on the EU Trade
Committee, and Dr Brigid Fowler from the Hansard
Society. They stressed that point repeatedly in their oral
evidence to the Committee, as did so many other witnesses.
To that end, paragraph (b) in amendment 3 looks ahead
to the enhanced scrutiny procedures that we will propose
under schedule 2 to replace the negative resolution
procedure envisaged by the Bill as it currently stands.

Amendment 4 is consequential on amendment 3 and
would require any regulations made under clause 2(1)
of the Bill to be subject to the provisions not of
subsections (3) to (5), as at present, but of subsection (2A),
which would be introduced via amendment 3, and
subsection (5), which speaks across to the Treasury’s
powers to set tariffs under the Taxation (Cross-border
Trade) Bill currently going through Committee in parallel
with this Bill.
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[Barry Gardiner]

Together with amendments 3 and 4, I would like to
speak to the four new clauses that they bring into play,
namely new clauses 4 to 7. New clause 4 is the top-line
clause, because it outlines the stages of what we consider
to be a proper parliamentary procedure for scrutiny and
oversight of free trade agreements before signature.
Once again, let me underline that the procedure is
designed to apply to free trade agreements, not to other
international trade agreements referred to in the Bill
under clause 2(2)(b).

Equally, let me emphasise the importance of the
words “before signature” in the title of the new clause.
We have deliberately designed a procedure so that
Parliament has the opportunity to debate and direct
trade negotiations in the early stages, rather than protesting
once it is too late. We will surely be supported by the
Government in that, given how publicly the Secretary of
State has rued the loss of legitimacy that led to the
failure of the TTIP negotiations between the EU and
the USA. Nick Dearden from Global Justice Now
touched on exactly that point in our first evidence
session.

Our aim in bringing forward the maximum possible
scrutiny and oversight before signing is to ensure that
Parliament can amend and improve free trade agreements
where they are found to be wanting. That is infinitely
preferable to a system whereby Members are presented
with negotiated agreements on a “take it or leave it”
basis, thus risking the loss of an entire agreement and
all the vital export opportunities that go with it simply
because there was no possibility of excising or amending
one or two of the offending provisions.

In oral evidence, Dr Hestermeyer referred to the
system in Germany, where Parliament is involved early
on in the proceedings precisely so that it can direct the
federal Government in respect of trade negotiations,
even though their negotiations are carried out by the
European Commission. We want a constructive procedure
that focuses on the best possible outcomes for our
future trade agreements, not one where the whole ship is
spoiled for a ha’p’orth of tar.

I will run through, in plain English, the six stages we
have set out and then expand on them as necessary as
they have been placed in the amendments, as subsequent
new clauses hang off the overview clause. The first is the
need for a sustainability impact assessment before the
launch of negotiations towards a free trade agreement.
The second is the need for Parliament to be involved in
setting the mandate for the objectives of the negotiations.
The third is the need for transparency—and, in particular,
access to negotiating texts—while the negotiations are
being conducted. The fourth is the need for regular
progress reports to Parliament after each round of
negotiations. The fifth is the submission to Parliament
of the full text of the agreement as negotiated before its
signing. The sixth is a resolution from the House of
Commons to give the Secretary of State the green light
to sign the agreement.

The first step in any proper procedure towards negotiating
a free trade agreement is to undertake a sustainability
impact assessment to identify the opportunities and
risks that the agreement might present. Nick Ashton-Hart
spoke of the importance of that in his oral evidence to
the Committee. Carrying out a sustainability impact
assessment is already a standard requirement for every

new set of EU trade negotiations, and the methodology
for conducting such assessments has been developed
considerably over the years. Our new clause 5 provides
basic instructions as to what a sustainability impact
assessment should include at a minimum. For those
who want to take the methodological issue further, the
European Commission published in 2016 the second
edition of its “Handbook for trade sustainability impact
assessment”, which I refer the Minister to and is freely
available online.

Crucially, our blueprint for what a sustainability impact
assessment should include relates not only to the content
of the assessment, but to the process that lies behind it.
Any impact assessment must incorporate consultation
with the devolved Administrations and with representatives
of all those businesses and trade unions that are likely
to be affected, as well as offering the opportunity for all
other bodies to contribute to it.

We have also written into the new clause that the
consultation must be in line with the existing code of
practice for Whitehall consultations—something that
we might usually consider unnecessary to include in
legislation. Given the extraordinary mishandling of the
consultation prior to this Bill, there obviously needs to
be a reminder that every consultation should follow the
rules.

The assessment needs to cover the economic impacts
of any trade agreement, and importantly those impacts
need to be disaggregated both geographically and by
sector. The consequences for jobs, small and medium-sized
enterprises and vulnerable economic groups are particularly
significant, as free trade agreements have sometimes
been to the disadvantage of all but the most powerful
economic actors.

Alan Brown: Apologies, but I just want to take the
hon. Gentleman back slightly. I agree with his suggestion
that sustainability impact assessments should be carried
out and should seek the views of the devolved Governments.
What does he suggest happens if a sustainability impact
assessment shows a negative impact on one of the devolved
Administrations? Given that there is no requirement for
consent, how would that be resolved?

Barry Gardiner: I am very happy to take that comment
on board, but I do not want to get sucked back into our
previous debate—I know that you would not let me
anyway, Mr Davies.

That is precisely what an economic impact assessment
is there to do: to show up those areas of the economy
that might benefit and those that might be losers from
an international trade agreement. It is then a matter for
the Government, and a responsible Government should
be trying to balance the interests around all of the United
Kingdom to spread wealth and prosperity throughout
all of the parts of these islands.

The other day, I was deeply affected to see a graph
that I had not seen before and is specifically relevant to
the hon. Gentleman’s point. In the top right-hand quadrant
were those countries where both GDP and average
income are growing. In the bottom left-hand quadrant
were those countries where both GDP and average
income are declining. In the top left-hand quadrant
were those countries where GDP is declining but average
income is growing. In the bottom right-hand quadrant
were those countries where GDP is increasing but average
income is declining. There was only one country in that
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bottom right-hand quadrant: the United Kingdom.
That is a disgrace. That is a shame. It shows precisely
why we need economic impact assessments. As many
trade agreements have shown over the years, it is possible
to increase the GDP of a country through a trade
agreement while the people of the country become
poorer. That is why we must take these deliberations so
seriously. That is why putting these strictures in place is
a vital part of what a responsible Government must do
in relation to our future trade policy.

4.15 pm

The social, human rights and environmental impacts
must be included, as must the impacts on animal
welfare—an area in which I hope we are able to develop
higher standards than have pertained until now. There
is also a special requirement to report on the potential
impacts of any new trade agreement on the countries of
the global south. That must include both direct and
indirect impacts, so as to incorporate those countries’
potential loss of market share as a result of trade
diversion or preference erosion. To take an easy example,
that would be key in the event that the UK sought to
grant preferential access to Brazilian sugar exports without
proper consideration of what that meant for small-scale
sugar cane farmers in Caribbean countries that rely on
their existing preferential access to the UK market. The
better the terms we offered Brazil, the greater the challenge
would be for exporters in the Caribbean.

In that example, we might still choose to offer Brazil
preferential access, but a sustainability impact assessment
would outline in advance the full consequences of our
choice. Crucially, under our proposals, it would also
offer advice on flanking measures that we might adopt
to mitigate negative impacts on the Caribbean cane
farmers. If we are to have a trade policy that is integrated
with our international development policy and our
industrial strategy, we need to ensure that impact
assessments are properly carried out and comprehensive.

The second stage in our procedure for negotiating a
wholly new free trade agreement is for Parliament to
authorise the commencement of trade negotiations by
means of a mandate to the Government outlining the
goals and objectives of those negotiations. A requirement
for such a mandate is set out in broad terms in our new
clause 6, “Parliamentary consent to launch of trade
negotiations”. That is standard procedure for all trade
agreements negotiated at European level, so we would
simply transpose the process from Brussels to Westminster
in the light of our taking back responsibility for our
trade policy post-Brexit.

At European level, the Commission submits a draft
mandate to the Council of Ministers for its consideration,
amendment and approval. We propose that the same
process should be adopted in the UK, with Parliament
as the sovereign governance body in place of the Council
of Ministers. Once that mandate was established, it
would be binding on our national trade negotiators and
would represent a yardstick against which to measure
progress and, ultimately, the success or otherwise of the
negotiations.

The third stage of our proposed procedure relates to
transparency of negotiations and is developed in new
clause 7, “Availability of agreement texts”. Let me make
it clear that we do not believe that transparency should
be restricted solely to those trade agreements for which
there is no corresponding EU agreement already in

place. This is such a fundamental requirement for basic
democratic oversight that it should apply to all international
trade agreements as a matter of course, and the new
clause is written so that it applies to all categories of
trade agreement, without exception.

The Government’s record in this regard leaves much
to be desired. It took almost a year of pressing the
Secretary of State before we were granted minimal
access to the text of the TTIP between the EU and the
USA. By the time we—Members of Parliament—were
granted access, the TTIP negotiations had already been
suspended and the whole exercise was redundant. As if
that indignity were not enough, the exchange of letters
between the Government and the US Trade Representative’s
office before Christmas revealed that the Government
have already given assurances to President Trump’s
Administration that Members of this House will be
denied access to all information on the substance of
trade talks shared within the UK-US working group.

The Second Reading debate was instructive: when
summing up, the Minister said that that applied only to
confidential information. No. It was all information,
and they then deemed that all information would be
confidential—a three-card trick. May I say how
extraordinary it was to hear the Minister for Trade
Policy speak to the situation? The information will be
held in confidence for four years after the conclusion of
the working group—that is the commitment that the
Secretary of State has given to the United States—but,
without the slightest hint of irony, the Minister for
Trade Policy somehow managed to make the following
words come out of his mouth:

“In fact, the letters reaffirm our commitment to a transparent
and inclusive process with specific reference to Parliament.”—[Official
Report, 9 January 2018; Vol. 634, c. 281.]

They do not, they did not and they cannot. I have heard
of Orwellian newspeak, but it takes a particularly brazen
disregard for the customary meaning of the English
language to claim that keeping information confidential
represents a commitment to transparency.

The Government’s obsession with secrecy should not
be confused with a desire to conceal our negotiating
hand from the Americans. The provisions agreed by
the Secretary of State are expressly designed to deny
British MPs and the wider public any knowledge of
what has already been discussed with the United States
representatives. In other words, the Secretary of State
will not tell us what he has already told them.

I am not dwelling on this as an academic point for
some future occasion. The UK-US working group is
real and is already meeting to scope out the future
parameters of a trade deal, yet there is absolutely no
information forthcoming whatever as to what it is discussing;
nor is there any information on any other working
groups that the Government have set up. We do not
believe that it is acceptable to keep MPs in the dark in
that way. The Labour party made a manifesto commitment
to transparency in future trade negotiations, and we
believe the Government should also honour that principle
in their relationship not just with Parliament but with
the people of this country.

The fourth stage is the right for Parliament to be kept
informed during the course of ongoing trade negotiations
by means of regular progress reports after each round
of talks. The importance of parliamentarians being
kept up to date in this way was stressed in our evidence

147 14825 JANUARY 2018Public Bill Committee Trade Bill



sessions by Jude Kirton-Darling in her oral evidence
to the Committee. She spoke of the benefit to MEPs
of having regular engagement with the EU Trade
Commissioner after each round of talks across the various
agreements being negotiated by the EU at any one time.
There is no new clause accompanying that provision, as
the requirement is clear and simple.

We have suggested a written report laid before Parliament
within 10 days of the end of each round of talks
detailing both progress made in each area of the
negotiations and also the obstacles still remaining at the
end of the round. Indeed, we would consider that to be
good practice for the Secretary of State to adopt on a
unilateral basis in relation to the existing trade talks
that his Department has initiated in the various working
groups already in existence.

The fifth and sixth stages of our proposed procedure
deal with the final stages leading to the signing of a
trade agreement. Again, let me reiterate how important
it is for Parliament to be fully involved at that early
stage so as to be able to influence the final text of any
agreement for the better. To that end, our procedure
stipulates that the final text be laid before Parliament
for 21 sitting days and that a resolution must be passed
by the House of Commons before the Secretary of
State may proceed with signing.

Taken together, the six stages of that procedure mean
that we have front-loaded parliamentary scrutiny to the
earliest possible stage of negotiations. That in turn
means that the ratification process after signature can
go ahead under the Constitutional Reform and Governance
Act 2010, and that the incorporation of the new trade
agreement into UK law can follow as it has always
done, bearing in mind that the UK is a dualist state.

Relying on CRAGA without that prior oversight is
entirely unacceptable, as we have stressed on numerous
occasions already, and we entirely reject the Government’s
spurious contention that CRAGA provides Parliament
with an opportunity to subject international trade
agreements to sufficient scrutiny. It does not. The
Government know it does not. The House of Commons
Library has affirmed it does not. That is why it is so
vital to the future of our democracy that we introduce
our new provisions for parliamentary scrutiny now.

In response to the Minister’s remarks about CRAGA
being passed through this House under a Labour
Government: I voted for it, but that was in the days
when the scrutiny levels in the EU already existed.
Scrutiny was then passed down to this Parliament,
where the European Scrutiny Committee, under the
powerful microscope of the hon. Member for Stone (Sir
William Cash), would examine forensically the contents
passed from Europe. All that scrutiny and accountability
are being dispensed with—they are being washed away.
That is why CRAGA, which was important then, is not
now available. CRAGA has been denuded of all that.

Greg Hands: I think that the hon. Gentleman is
saying that he is very satisfied with the current system of
EU scrutiny in relation to EU trade agreements.

Barry Gardiner: I am pointing out to the Minister, in
response to his earlier remarks, the reason I voted for
CRAGA then. I think I am right in saying that while his
party voted against CRAGA, which it is now relying
upon so heavily—there is an irony there—he did not

turn up for the vote. I turned up for the vote and I voted
for it, but because it was subject to all the scrutiny
procedures that were already in place from the EU. The
situation has changed.

Mr Prisk: I have listened very carefully to the six
stages of assessment. I do not have a problem with the
principle that there should be a thorough process, but
the amendments and new clauses ignore one tiny detail:
next March, we leave the European Union. All business
representatives, particularly of businesses in my constituency,
have said that they need to know what happens on
1 April. How will it be possible for any of these existing
trade agreements, which is what the Bill is about, to be
transferred across under his proposal? How many years
will businesses have to wait?

Barry Gardiner: In fact, they would not have to wait.
I have great respect for the hon. Gentleman and I know
he speaks with real experience in these matters, having
been a trade Minister. I ask him to look at what we have
proposed: we have tried to introduce the bifurcation at a
high level in the legislation. We have put the proposals
in at that point. Of course, they would have an impact
on all the new free trade agreements. We are trying to
ensure that for new free trade agreements, this is the
proper process of scrutiny that will come into place. On
the corresponding agreements—where the EU already
has an agreement—there will be a streamlined procedure,
but one that is still subject to appropriate parliamentary
scrutiny, particularly where those agreements have been
substantially amended.

Let me conclude this section of my remarks by repeating
that we have tabled the amendments and new clauses to
establish a procedure for new free trade agreements that
do not correspond to any prior EU agreement—that is
the point I just made to the hon. Member for Hertford
and Stortford. I was struck by how forcefully the
representatives of business made the case to the Committee
in our final oral evidence session on 23 January that
there needs to be substantially greater consultation on
the new trade agreements that the Government are
negotiating, which correspond to a prior EU agreements.
Wherever those EU agreements are modified to incorporate
new obligations, those obligations must be highlighted
and presented to Parliament, to business and to the
country as a whole, for proper debate, proper scrutiny
and proper accountability. We will precisely return to
the issue of scrutiny for these new replacement UK
agreements as we go through the rest of the Bill.

4.30 pm

Greg Hands: The Government have been clear that
we do not seek to renegotiate existing trade agreements.
In leaving the EU, we seek to maintain continuity in our
existing trade and investment relationships. As such, we
seek no change in the effects of our existing agreements
as we leave the European Union. Therefore, special
review procedures, as proposed in new clause 8, for
example, are unnecessary.

The powers in the Bill will be used only to transition
the existing trade agreements that the EU has signed up
to prior to exit day. The Bill does not relate to the
negotiation, signature or implementation of future free
trade agreements. We have taken that approach for a
specific reason: we want Parliament to play a vital role
in the scrutiny of future trade agreements, as it always
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has done. In the trade White Paper, we made it clear
that our future trade policy must be transparent and
inclusive, and that Parliament will be engaged throughout
the process. We will continue to respect the role of
Parliament when agreeing the terms of future trade
agreements.

Bill Esterson: Is the Minister giving us an undertaking
that there will be an affirmative or super-affirmative
scrutiny process in Parliament on the new trade agreements?

Greg Hands: All that will be considered in due course.
We will bring forward proposals in the coming months
on how Parliament will interact with future trade
agreements.

Hannah Bardell: Will the Minister give a definition of
“due course” and say what his vision is? Many external
organisations and hon. Members have expressed about
the structures in this place and Delegated Legislation
Committees. I have sat on those Committees and I
know they are not sufficient to allow proper scrutiny of
the thousands of statutory instruments and regulations
that will have to be dealt with, or to allow Parliament
and its Members to have a say on them and be confident
that they will be able to scrutinise what has been decided.

Greg Hands: We want a clear and significant role for
Parliament in the scrutiny of future trade agreements.
Returning to my intervention on the hon. Member for
Brent North, the amendments and new clauses would
pre-empt those arrangements before we have been able
to consider properly what we are doing and to consult
on that.

On 5 January, the Government published a response
to the trade White Paper, which covered a number of
things—of course, not everything that was in the White
Paper is in the Bill. We will consider the views expressed
in that consultation as we develop proposals regarding
the role of Parliament in respect of future trade negotiations.

Hannah Bardell: A number of deficiencies have been
highlighted. Does the Minister think that some of the
deficiencies in the Bill, and the fact that he is having to
tell us that some things will come later—I appreciate
that he has great integrity and the best intentions—relate
to the fact that the Bill was published before the consultation
period ended? Is that the reason why some aspects of
the Bill are so deficient?

Greg Hands: As I have stressed, consultation on
future trade policy is ongoing. It is not dependent solely
on the trade White Paper. We are consulting by speaking
with partners, businesses, the devolved Administrations
and other stakeholders constantly as we seek to bring
forward proposals on our future trade policy. However,
as I have explained, we consciously decided to make this
Bill about our current trading arrangements and ensuring
that they can be transitioned properly into UK law.

Therefore, these amendments pre-empt the full
consideration of the 7,429 responses received during
that consultation and of the views expressed inside and
outside the House. It is right that we take the appropriate
amount of time to develop a range of proposals that
ensures that Parliament, the devolved Administrations,

devolved legislatures and a wide range of stakeholders,
including business and civil society, are engaged throughout
the negotiating process.

The hon. Member for Brent North made a fascinating
speech on what the UK’s future trade policy might look
like, but that is not what we are deciding today. He said
that Government can smuggle new trade agreements
through Parliament without a vote. No. The implementation
powers in clause 2 are exercisable by negative procedure
statutory instruments. These are subject to a vote in
either House of Parliament, if the regulations are objected
to by parliamentarians. Parliament has the right to vote
on the implementation of transitionally adopted trade
agreements, if it so desires.

Barry Gardiner: The Minister must be more straight-
forward with the Committee. We have already been over
this ground. He knows that the negative procedure does
not make provision for anything but the grace and
favour of the Government in giving Her Majesty’s
Opposition an opportunity to object. There is no necessity
at all for a debate or vote on the Floor of the House. He
must be straightforward about that.

Greg Hands: Again, I stress that Parliament has the
right to vote on the implementation, but we also must
remember that these will be agreements that are
substantively the same as the current agreements. The
reason I intervened on the hon. Gentleman—when I
think he confirmed he was quite content with the existing
EU scrutiny procedures—is that of course all of those
agreements have been through the existing EU scrutiny
procedures. I was not necessarily with him in the Chamber
or upstairs each time one of those EU trade agreements
went through, I think he was satisfied with those procedures
at the time.

Bill Esterson: Is the Minister categorically saying that
there will be no changes to the agreements that we are
describing as corresponding agreements before they
come through?

Greg Hands: I refer the hon. Gentleman to the evidence
of the International Trade Committee, if that is in
order. We had a good round about this at the Select
Committee yesterday—some of the members of the
Select Committee are here or are at least members of
the Bill Committee—and we are quite clear that 70-plus
partners have been engaged in this process. All 70-plus
have agreed in principle; none has raised objections in
principle to doing this. There is no reason that they
necessarily would want to change the substance. They
need continuity in their trading arrangements in the
same way that we do.

The hon. Member for Brent North claimed that a
wide range of stakeholders provided oral evidence calling
for greater scrutiny mechanisms for future approved
trade agreements. I think that was a fair comment.
There were a number of views on how our future
scrutiny arrangements might be, but I think the evidence
session showed just how varied and complex the views
on this matter are. It is right that we take the time to
think through our options carefully. Let us not rush
ahead and put in place arrangements that may not be fit
for purpose. That is why we will be returning to future
trade agreements in the future.
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[Greg Hands]

We will return to Parliament with proposals on future
free trade agreements, on which we will seek views in
due course. Accepting these amendments and new clauses
would frustrate our ability to fully consider all of the
issues and options in the round. I therefore ask the hon.
Member for Brent North to withdraw the amendment.

Barry Gardiner: I will try to extract the crumbs of
comfort from the Minister’s remarks. He has said that
he recognises that there is a role for greater parliamentary
scrutiny of our trade arrangements and that these are
matters to which we should return in due course. He has
also suggested that we should be able to have a proper
consultation on the future trading arrangements. Those
are things that I take as good will on the part of the
Minister.

I propose not to press these amendments, but I make
it clear to the Minister that, at a later stage in the
passage of this legislation, he should table his own

amendments to do what the Bill says it is about and
what Her Majesty in the Gracious Speech to Parliament
said it was going to be about. If he does that, I will be
very happy. I will see him as a man of his word, and will
be looking forward to going through what I assume will
be a very similar text to the one I have tried to present to
the Committee today.

I will not press these amendments today, but I put the
Government on notice that it is time for them to act and
to come forward with their own proposals. If they do
not, these Opposition measures will return at a later
stage. I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Ordered, That further consideration be now adjourned.
—(Craig Whittaker.)

4.41 pm

Adjourned till Tuesday 30 January at twenty-five minutes
past Nine o’clock.
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Written evidence reported to the House

TB11 St Andrews TTIP Action Group

TB12 Trade Justice Scotland coalition

TB13 Liberty

TB14 Professor Alan Winters, Professor of Economics
and Director of the UK Trade Policy Observatory
(UKTPO) in the University of Sussex
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Public Bill Committee

Tuesday 30 January 2018

(Morning)

[JOAN RYAN in the Chair]

Trade Bill

9.25 am

Clause 2

IMPLEMENTATION OF INTERNATIONAL TRADE

AGREEMENTS

Barry Gardiner (Brent North) (Lab): I beg to move
amendment 5, in clause 2, page 2, line 13, leave out
subsections (3) and (4) and insert—

“(3) Regulations under subsection (1) may make provision for
the purpose of implementing a free trade agreement only if—

(a) the other signatory (or each other signatory) and the
European Union had ratified a free trade agreement
with each other immediately before exit day, or

(b) where the regulations are made before exit day, the
other signatory (or each other signatory) and the
European Union have ratified a free trade agreement
with each other on the day the regulations are made.

(4) Regulations under subsection (1) may make provision for
the purpose of implementing an international trade agreement
other than a free trade agreement only if—

(a) the other signatory (or each other signatory) and the
European Union had ratified an international trade
agreement with each other immediately before exit
day, or

(b) where the regulations are made before exit day, the
other signatory (or each other signatory) and the
European Union have ratified an international trade
agreement with each other on the day the regulations
are made.”

This excludes from the scope of section 2(1) those international trade
agreements agreed between the UK and a third country where the
corresponding agreement between the European Union and that third
country has been signed but not ratified.

The Chair: With this it will be convenient to discuss
the following:

Amendment 9, in clause 2, page 2, leave out line 33.

This would remove the Henry VIII power allowing for the modification
of primary legislation that is retained EU law.

Amendment 10, in clause 2, page 2, line 40, at end
insert—

“(7A) An ‘international agreement that mainly relates to trade,
other than a free trade agreement’ means a strategic partnership
agreement or mutual recognition agreement that is ancillary to a
free trade agreement as defined in subsection (7).”.

This would define international trade agreements that do not fall within
the category of a “free trade agreement” as defined under
subsection (7).

Barry Gardiner: I am delighted to see you in the
Chair, Ms Ryan. I look forward to the Committee
proceeding at a rapid pace under your guidance. I am
tabling amendments 5, 9 and 10, in my and my colleagues’
names, as on the amendment paper.

We are now talking about the implementation of the
new international trade agreements to be negotiated
between the UK and those third countries that already
have an agreement with the European Union. The
Government are seeking to appropriate to themselves
the power to make regulations to implement those new
agreements without any scrutiny by Parliament. I cannot
state it better than the House of Commons Library
briefing paper, which states that the Bill
“seeks to minimise Parliament’s role”

in this regard, in that it will make all secondary legislation
under clause 2(1) subject to a negative resolution procedure
only.

The rationale behind this attempt to sidestep due
democratic process is that the trade agreements that the
EU had previously negotiated with the third country in
question had already undergone scrutiny when they
were prepared for ratification—that is the argument the
Minister used last week when we debated this. By the
Government’s sleight of hand, he would say there needs
to be no parliamentary scrutiny of any new UK trade
agreement because that job will already have been done
on the earlier agreement negotiated by the EU.

The Minister was particularly keen to point out that
we were suggesting that all the levels of scrutiny that
took place at the EU would be done away with. I think
he thought he was trapping us when he asked us to
agree that a good level of scrutiny had taken place, and
that we should allow these measures to go through on
the nod because that scrutiny had already happened.
We reject that argument, and we were pleased to register
that business representatives who gave oral evidence to
the Committee agreed with us. The Committee will
recall that.

The new trade agreements are not only legally distinct,
as the Government have admitted, but may well include
substantial new obligations, which will have been through
no process of scrutiny whatever. That is why we demand
a new approach to these agreements in subsequent
amendments to schedule 2, where scrutiny is addressed.
However, the provisions of clause 2(3) and (4) go even
further, in that they allow the Government to sidestep
scrutiny of not only those new UK agreements that are
set to replace existing ones, which have been through
the full scrutiny process prior to ratification, but UK
trade deals that replace EU agreements, which have not
even been through the process of ratification. Our
amendment speaks to that extraordinary attempt to
undermine democracy still further, the significance of
which might be demonstrated if I give the Committee
an example.

The economic partnership agreement between the
EU and Japan was finalised last month. Negotiations
were concluded on 7 December last year, and the text of
the agreement is currently undergoing the double process
of what is called legal scrubbing and translation into
the official languages of the EU, so that it can proceed
to signing in 2018. The agreement will subsequently
undergo the due process of ratification by Japan and
within the EU, including parliamentary scrutiny by the
European Parliament. However, that process will not be
completed until later in 2019, if experience is any guide,
and therefore after the point at which the UK is no
longer a member of the EU.

Japan is also one of the countries with which the
Government have established a trade and investment
working group. That working group held its first meeting
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in Tokyo during November of last year, and is tasked
with advancing the trade and investment relationship of
the two countries, with the eventual aim of signing a
UK-Japan trade agreement at some point in the coming
years.

According to the Bill, any future UK trade deal with
Japan will be counted as a roll-over agreement, and will
therefore escape parliamentary scrutiny altogether, because
the EU and Japan will have signed a trade agreement
during 2018—that is, before the UK leaves the EU.
Note that that will be the case even if the future UK-Japan
deal bears no resemblance to the EU-Japan economic
partnership agreement. As stated earlier, the Bill makes
no requirement for the future UK deal to match the
EU’s agreement in any way, shape or form; the Bill
requires only that the other country and the European
Union were signatories to a free trade agreement before
Brexit takes effect. The regulations to implement those
new obligations will be subject to a negative resolution
procedure, which is the effective negation of parliamentary
scrutiny, as the Government would have us consider
the new UK-Japan deal simply to be a roll-over or a
grandfathered agreement.

I would like to draw attention to the oral evidence
provided last Tuesday by Dr Lorand Bartels of the
University of Cambridge, who spoke to exactly that
issue. Dr Bartels drew particular attention to the
forthcoming trade agreement with Japan, and pointed
out that

“there is a fundamental difference in international law between a
signed and provisionally applied agreement and a ratified
agreement.”—[Official Report, Trade Public Bill Committee, 23 January
2018; c. 42.]

The Government would do well to heed that distinction.
I hope that the Minister might accept our amendment
and that he will see it, in a friendly spirit, as one that
might improve the Bill.

Without the amendment, we are in danger of effectively
granting the Government carte blanche to do what they
like to secure a new UK-Japan deal. That would be a
major concern to businesses and workers up and down
the UK. Japan is a major player on the world stage, and
Japanese companies are important investors in our
economy, so the obligations that we, as a nation, undertake
in relation to those companies are critical to the future
of some of our most dynamic industries. Are the
Government really telling us that we, as parliamentarians,
should have no right to scrutinise those obligations?

Faisal Rashid (Warrington South) (Lab): Despite the
fact that the Government have continued to argue that
there is no need for parliamentary scrutiny in the Bill
because existing deals have been subject to sufficient
scrutiny in the European Union, does my hon. Friend
agree that that is not the case here and therefore that it
is vital in the interests of the British people that we
secure such an amendment?

Barry Gardiner: I am grateful to my hon. Friend for
his intervention because he reinforces the very point
that I am trying to establish. Despite the processes that
are currently in place for scrutiny of trade deals as they
proceed through Europe, and ultimately through the
European Scrutiny Committee and through the House
under the Constitutional Reform and Governance Act 2010
procedure, we have here a situation in which a deal that

was going to be concluded between the EU and another
country can proceed to be signed, but not implemented.
Then, in the lacuna—that is, the space between that
signature and our leaving the EU—we could be confronted
by the Government with a completely different set of
trade relations. The trade agreement could be totally
different, yet, under the Bill, the Government would
have the power to sign and implement it simply because
they had already signed a previous agreement before we
had left the EU. That cannot be the right procedure for
what could be completely new issues under that future
agreement.

In one sense, the amendment is a modest one, given
the seriousness of the issue it addresses. It merely seeks
to exclude from the antidemocratic provisions of the
Bill any regulations stemming from treaties such as a
future UK-Japan trade agreement, where the correspondent
EU agreement will have been signed but not yet ratified,
along with all the scrutiny that ratification requires.

Other EU trade agreements could fall into this same
category: the EU-Vietnam free trade agreement, the
text of which is also being prepared for signing at some
point this year; the EU-Singapore free trade agreement
which has been initialled but held up by internal EU
discussions as to whether it is a mixed agreement or
exclusive EU competence, leading to the European Court
of Justice ruling on this issue in May last year; and,
potentially, some of the economic partnership agreements
still to be finalised between the EU and different groupings
of African, Caribbean and Pacific states, which were
criticised so trenchantly by Professor Alan Winters of
the UK Trade Policy Observatory in his oral evidence to
the Committee last week. Also in this category is CETA,
the comprehensive economic and trade agreement between
the EU and Canada, which has been signed but not yet
fully ratified, as it is a mixed agreement requiring ratification
in each of the EU member states, in addition to the
centralised EU institutions of the Council of Ministers
and the European Parliament.

Finally, the amendment tightens up the language of
subsections (3) and (4) by requiring not just that the EU
and the other signatory or signatories should have
ratified trade agreements, prior to Brexit, but that they
should have done so with each other. The Bill as it
stands simply says that they must have signed “a” trade
agreement; it does not say that they have to have signed
it with Japan—with the corresponding party. This is
ridiculous. The Minister is looking confused. If he
wants to intervene, I would be happy to give way to him
on this point because it is material.

The Minister for Trade Policy (Greg Hands): I thank
the hon. Gentleman for allowing me to intervene. I am a
little confused about his position on CETA. If CETA is
not yet ratified by all the EU28 countries, the amendment,
if it became law, would effectively prevent the UK from
transitioning CETA to be a UK-only agreement. I
know that the hon. Gentleman is opposed to CETA,
and he represents a minority view within his party.
However, the great majority of Labour MPs welcome
CETA and voted in favour of it. It is also something
that has already taken effect, so the effect of his amendment
would be to take us out of the provisions of CETA that
have already been in place and been provisionally adopted
since September.
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Barry Gardiner: The Minister, of course, chose not to
respond to the point I allowed him to intervene on
because of his confusion.

Greg Hands: The hon. Gentleman asked me to explain
my confusion.

Barry Gardiner: I am happy to address the Minister’s
point and have set out the Labour Front-Bench position
very clearly. He should know that the provisions of the
amendment do not do what he has claimed they do.
What it says is that there must be proper parliamentary
scrutiny. He is denying precisely the opportunity for
that to happen when a treaty has been signed but not
yet ratified. The point of the amendment is to ensure
that proper scrutiny can take place and that ratification
can have taken place to ensure that.

Faisal Rashid: On the point about CETA, does my
hon. Friend share my concerns about the implications
of bringing in certain provisions of the deal and not
ratifying—for example, the investor-state dispute settlement
provisions? The key point is that there will not be
sufficient scrutiny or consultation or an impact assessment
carried out.

Barry Gardiner: My hon. Friend pre-vents me—I
think that is the sort of Latin term: he goes before me.
He picks up a theme I was about to come to. The ISDS
procedures have been a major concern of not just
parliamentarians but many other people in this country
and across Europe. Any hon. Member who says that his
postbag and email have not reflected that has simply
not been examining them carefully enough.

On my point about the requirement to sign “a” trade
agreement, clause 2(3) states:

“Regulations under subsection (1) may make provision for the
purpose of implementing a free trade agreement only if—

the other signatory (or each other signatory) and the European
Union were signatories to an international trade agreement
immediately before exit day”.

It does not specify that it must be the same agreement,
and stating the need for a treaty “with each other”
would clarify that, which is what the amendment seeks
to do. There is no great confusion, but there might be
some because the clause is ambiguous.

Amendment 9 speaks to the first of two Henry VIII
powers. Those powers are the most egregious example
of the power grab that characterises the Bill, despite the
extraordinary spectacle of the Secretary of State using
the letters page of The Guardian to claim the opposite—a
travesty I detailed on Second Reading and which, for
reasons of time, I do not wish to reprise here. For the
record, though, I draw attention to paragraph 2 on the
very first page of the delegated powers memorandum
that accompanies the Bill, which states, in plain English:

“The Bill contains 6 individual provisions containing delegated
powers. Two of these, clauses 2(1) and 7(3), include a Henry VIII
power.”

I am still waiting for the Secretary of State to correct
the record that he so carefully muddied previously.
Amendment 9 simply seeks to remove the first of those
two Henry VIII powers.

Ms Ryan, I am glad that your grouping of amendment 9
with amendment 5 has enabled me to speak to it now,
because it follows nicely on from my comments on the
UK-Japan trade agreement. It is bad enough that talks

towards a trade agreement should have been initiated
behind closed doors by a secret working group—no
agendas, no minutes, no access to any documentation,
no website to keep Parliament or the public abreast of
what was being decided in our name—but at the end of
that charade, a set of formal negotiations, still in secret,
determined what obligations we as a country might or
might not be saddled with for a long time.

Faisal Rashid: Does my hon. Friend agree that if the
Government are certain of their ability to roll over
existing agreements, there is surely no need for the
Henry VIII powers?

Barry Gardiner: My hon. Friend is entirely right. The
Henry VIII powers show that the Government also
realise that it is not simply replica provisions that are
being rolled over but, in fact, new agreements that may
contain substantially different clauses. Because of that,
they need powers to be able to progress those agreements.
The Committee tried to address that during its sitting
last Thursday afternoon but the Minister has been
reluctant to take the matter on board, even when pressed
on how he thought, given the Government’s red lines,
he would be able to roll over our current agreement with
Norway on the free movement of people, and that with
Turkey on the relationships we have through that country’s
agreement with the EU customs union. The Minister
has failed comprehensively to address those points. It
would be interesting if he were to do so when he
responds to this group of amendments, but I fear my
hon. Friend might languish in hope rather than expectation
of the privilege of hearing such a response.

9.45 am

The arrangements in these new agreements would be
laid before Parliament for a few days without the
requirement of either a debate or a vote, and at the end
we would find out that the Secretary of State had
appropriated the power to rewrite primary legislation
by turning himself into a modern-day Henry VIII. This
is not just an abstract threat. I was pleased to read the
written evidence submitted to this Committee by the
civil liberties organisation Liberty, which agrees with us
that

“the Trade Bill presents a significant threat to the rule of law”

and human rights. Liberty argues, as do we, that the
inclusion of the Henry VIII power in clause 2 is
unacceptable to anyone who believes in parliamentary
sovereignty. If we go back to the beginning of the
process of Brexit, some people believed it was entirely
about regaining parliamentary sovereignty, not about
giving increased powers to the Executive.

Liberty points out that the Bill’s reference to primary
legislation that is retained EU law could include such
vital Acts of Parliament as the Equality Act 2010 and
the Modern Slavery Act 2015, as well as legislation to
combat climate change, such as the Energy Act 2013.
Crucially, it could also include the Data Protection Bill
currently under consideration by Parliament, which
implements the EU’s general data protection regulation.
We have been told on numerous occasions by businesses
and their representatives from the service sector just
how important it is for their post-Brexit cross-border
exports to be granted what is called adequacy status
under the general data protection regulation. Any change
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to such a crucial piece of legislation must surely be
brought through Parliament and not done under the
fiat of the Secretary of State.

The Government know they have exceeded the limits
of what is acceptable in calling for a Henry VIII power
under clause 2 and then suggesting that it is somehow
appropriate for that power to come under the negative
resolution procedure, the lowest form of parliamentary
scrutiny. The delegated powers memorandum admits
that it is a bridge too far, even for a Government such as
this, stating:

“It is recognised that Parliament will want considerable
assurances from the Government that this power will not be
used beyond what is necessary to ensure a seamless transition
of the agreements in scope.”

We have no interest whatever in “assurances from the
Government”. We want the Government to show due
recognition of the proper boundaries to its powers in a
mature democracy such as the UK. We are not a tinpot
dictatorship, and we resent the suggestion that assurances
can ever represent a sufficient substitute for parliamentary
democracy. That is why our amendment would remove
this Henry VIII power entirely and require any
modifications to primary legislation to be undertaken
in the correct manner, with full parliamentary involvement.

Finally, I turn to amendment 10, where we seek to
rectify the Bill’s failure to define what is meant by the
vague category of international trade agreements that
mainly relate to trade but are not free trade agreements.
The explanatory notes suggest that this will include

“key trade agreements, and associated ancillary agreements, that
the EU currently has with third countries.”

The note gives one example only, namely mutual recognition
agreements. Dr Lorand Bartels, in his oral evidence,
said that it might also include customs co-operation
agreements that relate to trade facilitation. Ultimately,
national legislation is not doing its job properly if it
leaves everyone playing a guessing game regarding what
it might or might not refer to, and especially not if it
seeks to transfer unprecedented powers to the Executive.

We have tried to help the Government out here—I
am being very helpful to the Minister this morning, if
only he would realise it. Our amendment takes up the
challenge from the explanatory notes and identifies the
two main categories of agreement that have traditionally
accompanied the EU’s free trade agreements as ancillary
texts in recent years—either, in the case of mutual
recognition agreements, because they help to minimise
unnecessary non-tariff barriers in the regulatory sphere,
or, in the case of strategic partnership agreements,
because they establish social and political conditionalities
to accompany the commercial aspects of the trade
agreements themselves. At the end of the day, we need
the Government to say what they have in mind for that
category. Of course, it may be that Ministers have
nothing in mind, and it would be good to know that,
too. The public and the country need certainty, and the
Bill does not provide it in those areas.

Greg Hands: It is a pleasure to serve under your
chairmanship, Ms Ryan. Let me reassure you that, by
exit day, the Government aim to have ratified all EU
mixed free trade agreements that are currently provisionally
applied. They include, for example, the EU-Canada
CETA agreement and the Southern African Development
Community co-operation in accreditation.

Barry Gardiner: If it is the Minister’s intention, as he
says, to do what the amendment asks him to do, namely
to apply these clauses only to agreements that have been
ratified—and he says that they will all have been ratified—
what problem does he have with accepting the amendment?

Greg Hands: The answer to that is straightforward.
Although it is our intention to have ratified the agreements,
that does not necessarily mean that they will have been
ratified by the other EU27 countries. That is the important
thing. I will come on to why the hon. Gentleman’s
amendment would put at risk agreements that the UK
is already party to and that UK businesses are already
benefiting from.

We must remember that EU free trade agreements
that contain areas of shared or member state competence
must be ratified by all 28 member states before they
come into force. As we know, that process can take
considerable time. We drafted the clause 2 power so that
signed EU free trade agreements fall within its scope.
That will ensure that it can be used to implement
agreements to replace those that have been signed, and
which may have been provisionally applied but are yet
to be ratified by the EU or the partner country.

Many such agreements are benefiting businesses and
consumers as we speak. In other words, they have
already taken effect. I know that the hon. Gentleman is
opposed to CETA, for example, but we believe that it
has benefited UK businesses considerably since it was
provisionally applied and took effect in September. I
know that he wants to throw away those benefits, so
I remind him that most of his party sensibly sees the
merits that CETA provides this country. Under his
amendment, we would be unable to implement a free
trade agreement that falls within this category, which
would risk a cliff edge in any trading relationships
covered by such an agreement.

To take another example, the UK ratified the EU’s
Andean FTA with Colombia and Peru in 2014. In 2016,
UK trade with those countries had a value of more
than £2 billion. However, that FTA is still awaiting
ratification by both the European Union and a number
of EU countries. If that is still the case by exit day, the
amendment would prevent the clause 2 power from
being used to implement a transitioned FTA with Colombia
and Peru, resulting in a likely reduction in trade flows
between the UK and the Andean countries.

Let me turn to a few points that the hon. Gentleman
raised elsewhere. He asserted that the agreement has to
be signed by both parties. Clause 2(3), which relates to
free trade agreements, states that in order for the
Government to be able to use the power when implementing
an agreement with a partner country, both the EU and
that country must have signed a free trade agreement
before exit day. In other words, both must have signed
the same agreement.

Barry Gardiner: It does not say “the same”.

Greg Hands: I think the hon. Gentleman said it was
ambiguous, but the Government’s intention is clear. We
have all laid it out frequently: to transition the effects of
the 40-plus EU FTAs, not to renegotiate new agreements.
He mentioned the cases of Norway and Turkey. As I
laid out at considerable length at the Select Committee
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on International Trade last week—I know two of his
colleagues are members of the Committee—the situation
will depend largely on the UK’s future relationship with
the European Union, which is a matter for the current
negotiations, as Norway, Turkey and Switzerland’s
relationships are very much linked to whatever our
future relationship with the EU might be.

Barry Gardiner: Of course, the Minister is entirely
right to say that the nature of the agreements that we
conclude with those countries would depend on our
future relationship as we negotiate our withdrawal from
the EU, but the point is that this Bill is supposed to be
simply rolling over the existing agreements. The Minister
has made a great deal of the fact that we want no
change and are simply rolling over what exists into what
comes afterwards. That is the trap that he has set for
himself, and he must extricate himself.

Greg Hands: I will just repeat what the Secretary of
State said on Second Reading: the Bill is designed to be
robust to the different cases of where the future UK-EU
relationship might lead us following the negotiations.

The hon. Gentleman mentioned Japan. In the small
number of cases where the EU seeks to establish an
FTA, it might be too late to go through conventional
EU scrutiny here, and there are also our agreements
that will now be sole EU competence. Also, they might
not necessarily happen through the current EU scrutiny
process. We will consider this in due course, but we are
committed to Parliament having its say. Earlier this
month we published a response to the trade White
Paper, and the Government will consider views as we
develop proposals regarding the role of Parliament in
future trade agreements.

If we are to avoid trade disruption, we need to make
sure that signed EU agreements that are not yet ratified
by the EU, including the examples I have given, such as
CETA, the Andean agreement and the partner country
agreements, fall within the scope of the Bill, otherwise
we will jeopardise a considerable part of the current
trading relations that benefit this country so much.
Contrary to what the hon. Gentleman says, the amendment
would not improve the Bill. It would actually threaten a
great number of our existing trading arrangements.

It is worth remembering that a delay in ratification by
another EU member state has no real relevance to the
content of an agreement, or indeed to UK scrutiny of
it. It is merely a reflection of that country’s domestic
situation. To allow such a state of affairs as that suggested
in the amendment, and to cause disruption to UK
businesses, would be profoundly unsatisfactory.

Matt Western (Warwick and Leamington) (Lab): Does
the Minister agree that, as Alan Winters said in the
evidence session when talking about business and concerns
about continuity, the issue is not only transparency and
scrutiny, but a recognition—we are calling for this in the
amendment—that some changes required in any trade
agreement will be technical or substantive? There is a
need to understand the degree of what is substantive,
and that is not determined anywhere. That is what we
and the witnesses—business or academic—are calling

for. There is nothing in the Bill that ensures the scrutiny
of what is substantive and what changes should be
allowed.

Greg Hands: I would say two things to the hon.
Gentleman. By the way, I cannot remember whether he
was in favour of CETA or against it, or what his
individual position was within the Labour party on
some of these agreements.

Matt Western: I wasn’t present.

Greg Hands: Of course—the hon. Gentleman was
not yet elected at that time.

The Government’s intention is clear. This is a technical
rollover: there will not be substantive changes to the
agreement. However, that is not what this amendment
deals with. The amendment talks about making sure
that all deals that have yet to be ratified are outside the
scope of the Bill. Our position is clear: agreements that
have been signed but not yet ratified should be within
the scope of the Bill.

10 am

On amendment 9, the clause 2 power is a restricted
so-called Henry VIII power. It allows only for the
amendment of primary legislation that is retained EU
law. As I think we all now know, retained EU law is EU
law that the European Union (Withdrawal) Bill converts
into UK law, as well as the EU-derived domestic law
that the Bill preserves. It is a very restricted power.

Because transition trade agreements will have been
implemented substantially through EU law, we may
need to amend retained EU law if we are to implement
any technical changes but keep these agreements operable
beyond exit day, which clearly must a goal for all us.
That is why it has been necessary to ensure that the
clause 2 power can amend a specific part of primary
legislation. Removing this aspect of the power would
jeopardise its ability to ensure continuity and future
operability in our existing trade agreements.

We should also note that, as little primary legislation
is retained EU law, this is a highly restricted so-called
Henry VIII power. Let me be clear that this power
cannot be used to amend the vast body of primary
legislation that is not retained EU law—that is in line
with our intention to use the power only to maintain the
effects of our existing trade agreements.

We have also constrained the power in other ways, by
including a sunset clause that I know we will debate in
later amendments, and by preventing it from being used
to implement a free trade agreement with a country that
has no such agreement with the EU before exit day.

Amendment 10 would narrow the definition of a
trade agreement to the extent that certain agreements
that would be widely accepted as instrumental aspects
of trade relationships, such as bilateral procurement
agreements, would be ruled out of scope.

Faisal Rashid: The Minister mentioned a few times
proper parliamentary scrutiny of future trade agreements
but, clearly, the provision confirming that there will
be parliamentary scrutiny in future should not be in
the Bill.
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Greg Hands: I am absolutely clear that this Bill relates
to the transition of our existing trade agreements. How
we approach future trade agreements will be a matter
for future consideration. I mentioned earlier that we
will look carefully at the responses to the consultation.
Of course, if the hon. Gentleman has views, we are keen
to hear them. Indeed, we will be seeking views from
across this House on what Parliament’s views on these
matters might be, but that is entirely a matter for the
future.

Amendment 10 would clearly create an unacceptable
risk that agreements essential to trade could not be
effectively provisioned. If the Members of the Committee
are concerned about the scope of this power, please let
me reassure them that, as I referred to earlier, we have
already set out in clause 2 restrictions on the scope of
the power.

Given these constraints, the existing drafting of the
power, and our clear and firm assurances that this
power is not intended to be used for the implementation
of future trade agreements, it would be strange to
include this amendment, which sets out the required
procedure for future trade agreements. I therefore ask
the hon. Gentleman to withdraw amendment 5.

Barry Gardiner: I am not prepared to withdraw and I
propose that we move to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 2]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Judith Cummins (Bradford South) (Lab): I beg to
move amendment 6, in clause 2, page 2, line 29, at end
insert—

“(4A) Regulations under subsection (1) may make provision
for the purpose of implementing an international trade agreement
only if the provisions of that international trade agreement do
not conflict with, and are consistent with—

(a) the provisions of international treaties ratified by the
United Kingdom;

(b) the provisions of the Sustainable Development Goals
adopted by the United Nations General Assembly on
25 September 2015;

(c) the primacy of human rights law;

(d) international human rights law and international
humanitarian law;

(e) the United Kingdom’s obligations on workers’ rights
and labour standards as established by but not
limited to –

(i) the commitments under the International Labour
Organisation’s Declaration on Fundamental
Rights at Work and its Follow-up Conventions;
and

(ii) the fundamental principles and rights at work
inherent in membership of the International
Labour Organisation;

(a) women’s rights and are in accordance with the United
Kingdom’s obligations established by but not limited
to the Convention on the Elimination of All Forms
of Discrimination Against Women;

(b) children’s rights and are in accordance with the United
Kingdom’s obligations established by but not limited
to the Convention on the Rights of the Child;

(c) the United Kingdom’s environmental obligations in
international law and as established by but not
limited to—

(i) the Paris Agreement adopted under the United
Nations Framework Convention on Climate
Change;

(ii) the Convention on International Trade in
Endangered Species of Wild Fauna and Flora
(CITES); and

(iii) the Convention on Biological Diversity, including
the Cartagena Protocol on Biosafety; and

(d) the sovereignty of Parliament, the legal authority of
UK courts, the rule of law and the principle of
equality before the law.”

This would ensure that international trade agreements do not conflict
with the provisions of international laws or conventions on human
rights and the environment, or with the rule of law.

The amendment is designed to apply to regulations
implementing all UK trade agreements, of whatever
sort. It is a high-level amendment that sets out our trade
policy in the proper context of respect for human rights,
environmental sustainability and the rule of law. I hope
therefore that the Government will have no difficulty in
accepting it as a friendly amendment.

The casual observer might think it bizarre that a
trade agreement could endanger human rights. Luckily,
help is at hand. For those members of the Committee
who have not read it, I heartily recommend the
comprehensive report of the United Nations independent
expert Alfred de Zayas for the UN Human Rights
Council, dated 12 July 2016, in which he enumerates the
many ways in which trade agreements may indeed infringe
on human rights and sadly have done so in the past.

I will not take the Committee through the whole
report, but suffice to say that de Zayas examines the
threat posed to human rights by international trade and
investment across not only civil and political rights, but
economic, social and cultural rights such as the rights
to work, health, education and one’s own culture. In all
cases, de Zayas offers examples of where international
trade and investment activities can threaten the enjoyment
of human rights. He warns against creating any new
agreement that might exacerbate the harm that has
already been done as a result of failure to pay proper
heed to the nexus between trade and investment, and
human rights.

I will draw out one recommendation in the UN
independent expert’s report, because it is so utterly
pertinent to our discussion of the Bill. His first and
foremost recommendation to Parliaments around the
world states:
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“No parliament should approve trade agreements without
exercising oversight functions and examining the compatibility of
the agreements with human rights treaty obligations in the light
of impact assessments.”

That sentence might usefully be read out, I suggest, at
the beginning of every sitting of the Committee and at
any subsequent debate on trade policy held by this
House.

The amendment seeks to ensure that future UK trade
agreements will never be able to undermine human
rights in the ways that Alfred de Zayas describes so
powerfully for the UN Human Rights Council. In
particular, proposed new sub-paragraph (c) aims to
establish a proper hierarchy in cases of conflict between
human rights law and the treaty obligations of international
trade agreements, so that human rights law will always
take priority. That is in line with the Vienna declaration
and the programme of action adopted by the world
conference on human rights on 25 June 1993.

Sub-paragraph (c) also speaks to the basic legal principle
of pacta sunt servanda, namely in this case that states
are obliged to fulfil their human rights treaty obligations
in good faith and should never enter into any trade or
other commercial agreements that would undermine or
in any other way render impossible the fulfilment of
their human rights treaty obligations.

Our amendment goes further, however, in light of the
fact that we have higher-order principles that are not
related to human rights alone. We also require the UK’s
international trade agreements to be consistent with
international humanitarian law, which is the body of
law governing the conduct of war, so that there can be
no question of the UK entering into any agreement
with a trading partner that might undermine such a
critical pillar of the international order.

One obvious example of what happens when that
principle is ignored can be found in the ongoing difficulty
caused at European level by Morocco’s attempt to
include the fishing rights of the Sahrawi people in its
trade agreement with the EU. The trading relationship
between the two partners has been critically undermined
as a result of the European Court of Justice 2016 ruling
that Morocco has no right to negotiate a fishing agreement
with the EU covering the waters of the occupied Western
Sahara, a territory that the UN has confirmed must be
granted the right to self-determination, but where the
Sahrawi population has lived under Moroccan military
occupation for more than four decades.

Just this month, the ECJ advocate-general publicly
stated that the EU fisheries deal with Morocco should
be declared invalid because of its failure to accord with
international humanitarian law. I am sure that, like us,
the Government would not wish any future UK trade
agreement to fall into a similar trap.

Faisal Rashid: Trade deals often impact a wide range
of public policy areas. For example, a deal done with a
foreign state can impact on the provision of services
such as transport. The powers outlined in the Bill could
potentially remove a duty on service providers to make
reasonable adjustments for people with disabilities.
According to Liberty, that would make access to transport
more difficult for one in five of the UK population.
Does my hon. Friend agree that, as we build the foundations
for our future trade policy—I understand that the Minister

argues with that—it is vital that the legislation contains
provisions that protect such human rights, which are
incredibly important for a huge number of people?

Judith Cummins: It is incredibly important to include
an ethical dimension to any human rights legislation in
the Bill. We also require all future UK trade agreements
to be consistent with the sustainable development goals
adopted by the UN General Assembly in September
2015.

The importance of those goals needs no further
elaboration but may be a useful point on how the
world’s poorest countries have been marginalised from
the gains of global trade over the past 40 years. Although
emerging economies such as China have clearly been
able to use the export opportunities of a globalised
economy to develop into leading actors in many fields
of trade and investment, the countries that are home to
the bottom billion, as the poorest have been called, have
been left behind.

That is precisely what the World Bank’s former research
director, Paul Collier, warned of in his best-selling book
“The Bottom Billion”, where he concluded that reliance
on trade is more likely to lock yet more of the bottom
billion countries into the natural resource trap than to
save them through export diversification.

Mr Mark Prisk (Hertford and Stortford) (Con): I do
not agree with the hon. Lady’s last argument. Millions
of people have been lifted out of abject poverty because
of trade. I would like to make clear that this is a friendly
amendment, as the hon. Lady described it, for future
trading agreements, rather than the agreements that the
Minister has referred to.

Judith Cummins: It is important that we establish the
principles of human rights within our trade agreements.

Mr Prisk: I entirely agree with the principle that
human rights are important. I just want to be clear
whether we are talking about existing agreements being
transitioned, as dealt with by the Bill to which the hon.
Lady has tabled her amendment, or, as her remarks
indicate, about future agreements some way in the distance.

Judith Cummins: I am talking about both because
human rights are the basis of principle, not a point, so
my proposal covers both.

To prove the point, the world’s least developed countries
saw their share of global merchandise fall still further,
to under 1%, in 2015. Africa has seen its share of global
trade cut by a half over the past 30 years. It is our task
to ensure that the poorest countries can benefit from
trade and investment. To that end, the sustainable
development goals included three specific targets on
trade, set out for all countries to follow, which include
promoting a universal, rules-based, open, non-
discriminatory and equitable, multilateral trading system
under the World Trade Organisation.

10.15 am

Anna McMorrin (Cardiff North) (Lab): In his speech
to the World Trade Organisation in Buenos Aires, the
Secretary of State reaffirmed his commitment to trade
as a main tool for development, which is fantastic. The
Government should therefore be keen to support the
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amendment, which reaffirms the UK’s commitment to
the provisions of the SDGs, human rights, workers’
rights and environmental protections, which are key
elements of development growth and stability, as the
Secretary of State said.

Judith Cummins: I absolutely agree. The sustainable
development goals include the capacity to increase
significantly the exports of developing countries, with a
view to doubling the least developed countries’ share of
global exports by 2020. The SDGs can also allow for
timely and lasting duty-free and quota-free market access
for the least developed countries, consistent with WTO
decisions, including by ensuring that preferential rules
of origin applicable to imports from the least developed
countries are transparent, simple and contribute to
facilitating market access.

The Labour party made a manifesto commitment to
guaranteeing the world’s least developed countries continued
duty-free and quota-free access to the UK market,
post-Brexit. I am pleased that the Government agreed
to match that pledge, but we need to go considerably
further if we are to ensure that our trade policies really
contribute to the realisation of the sustainable development
goals. That is why this is such an important part of the
amendment, and one that I am sure the Government
will support.

One of the most powerful ways to ensure that
international trade leads to poverty reduction and enhanced
life chances is to ensure that working people benefit
fully from the opportunities it offers. To that end, we
wish to ensure that all new trade agreements are fully
consistent with the UK obligations on workers’ rights
and labour standards, starting with the International
Labour Organisation’s declaration of fundamental rights
at work, and its eight core conventions covering freedom
of association, forced labour, child labour and
discrimination. However, simply linking to those
conventions is far from sufficient, as has been seen in so
many cases where trade agreements have led to an
undermining of other labour rights. We require a deeper
commitment to principles and rights at work that are
inherent in the UK’s membership of the ILO, to ensure
that there can be no race to the bottom in labour
standards as a result of the UK’s new international
trade agreements.

Again, I have no doubt that the Government will
share our desire to keep labour standards high. The
Secretary of State for International Trade, who has not
always been known as a champion of workers’ rights,
made the case in a debate on exiting the European
Union and global trade in the House on 6 July last year.
I should be pleased to quote him at length, which is not
something that I find myself doing too often:

“There are those who would make the case for a Britain with
lower regulatory standards and fewer protections in place across
the economy for the environment, for workers and for consumers.
Let me tell the House that Britain will not put itself at the
low-cost, low-quality end of the spectrum, as it would make no
sense for this country economically to do so, nor morally would it
give us the leadership we seek. I believe there is no place for
bargain-basement Britain.”—[Official Report, 6 July 2017; Vol. 626,
c. 1365.]

Encouraged by the Secretary of State’s new-found
identity as a defender of high standards and workers’
rights, the Government will, I am sure, have no trouble
in supporting this part of the amendment.

Equally, all new trade agreements must be consistent
with women’s rights, not least because it has often been
women workers who have suffered most in the international
trading system.

Integration into global supply chains promised much
to women workers in countries where they had not
previously enjoyed other economic opportunities. In
Bangladesh, for instance, formal employment in the
export-oriented garment industry has provided millions
of women workers with a regular source of independent
income, which has in turn allowed them to enhance
their social status and political participation. When
done properly, trade can be a source of empowerment,
yet many of those working women have found themselves
trapped in dead-end jobs characterised by poverty wages
and dangerous working conditions. That is a particular
threat to workers at the bottom of global value chains
producing goods for distant retailers that have ultimate
power and control over the conditions under which
their suppliers operate. The ILO has noted that all too
often trade via global supply chains
“tends to generate economic benefits… (in terms of high productivity),
but not necessarily for workers”.

For far too many women in the global economy, the
promise of empowerment is eclipsed by the grim realities
of exploitation. Trade agreements must be consistent
with children’s rights, with the UK’s environmental
obligations, and with the provisions of other international
treaties ratified by the United Kingdom. Surely the
Government will agree with us on these points. They
must respect CITES—the convention on international
trade in endangered species of wild fauna and flora—as
well as the convention on biological diversity. None of
these are idle concerns. The European Commission’s
official impact assessment for the Transatlantic Trade
and Investment Partnership recognises that under every
potential outcome, the proposed EU-US agreement
would create what it called dangers for natural resources
and for the preservation of biodiversity.

Iain Stewart (Milton Keynes South) (Con): The hon.
Lady refers to TTIP and new trade deals; I am sorry for
pressing this point, but they are not the point of this
Bill. I agree with her on all the standards that she wishes
to see in place, and I do not want Britain to race to the
bottom, but that is not the point of the Bill; it is for
future Bills. Please could we stick to the roll-over agreements
that we are talking about in this Bill?

The Chair: Order. I remind the hon. Gentleman that
it is for me to guide hon. Members on whether they are
in scope.

Judith Cummins: I remind the hon. Member for Milton
Keynes South that the opening line of the Bill says that
its aim is to

“Make provision about the implementation of international
trade agreements”

per se. It is about principle, and about the fact that the
Bill is a legal entity in itself.

Iain Stewart: It is not.

Judith Cummins: It is the Trade Bill. These principles,
including on human rights, should be held dear; if they
are not held dear by Government Members, they are at
least by Opposition Members. Environmental degradation
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has just been dismissed as collateral damage when it
comes to international trade agreements. That is no
basis on which to construct a new trade policy for a
United Kingdom.

Hannah Bardell (Livingston) (SNP): The hon. Lady
makes an excellent speech. Does she agree that we all
have deep concerns about fair trade? There is already a
creep in supermarkets looking at fairly traded products,
rather than Fairtrade products, and we will see significantly
more of that if the Bill passes without amendment.
Given that many of our constituencies are Fairtrade
towns, that should be of significant concern to all of us.

Judith Cummins: I thank the hon. Lady for that
intervention. Fair trade should absolutely be a key
element of any Bill that deals with trade.

Barry Gardiner: My hon. Friend quite properly reminds
the Committee that the amendment is in scope—otherwise
it would not have been selected; the Chair would have
ruled it out of scope—because of the words at the front
of the Bill. The amendment would of course have an
impact on the roll-over agreements, as the Government
call them, which are legally distinct, new agreements. If
these provisions were put into law, they would apply to
all new agreements that we completed in the future. I do
not doubt that many Government Members would be
happy to see included these provisions about human
rights, equality and the rights of children—things that
David Cameron, when he was Prime Minister, was keen
to negotiate as one of the leaders on the SDGs. Would
Government Members accept that the amendment is
not only in scope, but could have a positive effect on
future conclusions of trade agreements?

Judith Cummins: I thank my hon. Friend for his
intervention.

Matt Western: I thank my hon. Friend for being so
generous. To amplify that point, I think it was Nick
Dearden who, during the oral evidence sessions, spoke
about modern trade deals and the huge opportunity
presented to us. It is almost a no-brainer to include the
things listed in the amendment. There is almost an
assumption that they should be included, and that is
why we are putting forward the amendment. These are
modern trade deals. We have an opportunity to update
the arrangements. This is a simple amendment.

The Chair: For clarity, when we vote, we will vote on
the amendment as on the amendment paper. It is perfectly
in order for the hon. Member for Bradford South to
discuss the principles that she wishes to see applied in
the Bill.

Judith Cummins: Finally, our amendment demands
that the UK’s international trade agreements be fully
consistent with the legal authority of UK courts, the
rule of law and the principle of equality before the law.
It does not take Sherlock Holmes to deduce that the
amendment is designed to prevent the undermining
of our legal system by the introduction of investor-
state dispute settlement mechanisms in any future
UK trade agreement.

ISDS represents an extraordinary transfer of power
to foreign investors who gain exclusive rights, unavailable
to any domestic investor, to sue host Governments in
their own private judicial system. The investment protections
they are granted go far beyond what they could be
entitled to expect in any of their domestic courts. That
has in turn spawned a massive industry of trade lawyers
and hedge funds keen to speculate on the massive gains
to be made from suing a country over any new rule or
regulation that might be construed as being unfair to
multinational companies operating there.

There have been more than 800 ISDS cases brought
by foreign investors against their host countries. Some
Governments have been forced to back down from
introducing perfectly reasonable social or environmental
measures. In the first ISDS case brought against Germany
under the energy charter treaty, the Swedish power
company Vattenfall sued in relation to its new coal-fired
power plant outside Hamburg. The authorities were
forced to drop the environmental conditions designed
to protect the water quality of the River Elbe. In the
infamous case brought against Canada under the ISDS
provisions of the North American Free Trade Agreement,
the US company Ethyl successfully sued the Canadian
Government over their ban on the use of the fuel
additive MMT. The ban had been introduced on public
health grounds to guard against the inhalation of particles
of manganese, which is known to be a neurotoxin.
When the ISDS tribunal ruled against Canada’s procedural
defence, it settled the claim by paying $13 million to
Ethyl, rescinding the ban and issuing a public apology.

The prospect of being on the receiving end of such an
attack generates its own regulatory chill, dissuading
countries from upgrading their regulatory regime for
fear of being sued for hundreds of millions of pounds
in front of wholly unpredictable tribunals where the
adjudicators often turn out to be working out as counsel
for their corporate clients at the same time. The inclusion
of ISDS or its equivalents in the most controversial
bilateral trade agreements of recent years has been one
of the key factors behind the loss of legitimacy and
public support for international trade in general. We
would do well to address that fact at this juncture.

The EU Trade Commissioner Cecilia Malmström
was not exaggerating when she complained that ISDS
had become the most toxic acronym in Europe. It
turned her TTIP dreams into a nightmare, and it will do
the same for any future UK trade agreements that seek
to include it. There is absolutely no justification for the
introduction of ISDS in any trade or investment agreement
negotiated for the UK, and there is no need for it either.
The UK holds more foreign investment stock than any
other EU member state and boasts a higher score than
any other European country on the index measuring
the quality of judicial processes. Foreign investors can
have full confidence in the UK judicial system and can
rely on our domestic courts for any redress they seek as
a result of unfair treatment, just as we do.

The previous coalition Government commissioned
an official cost-benefit analysis of the prospect of extending
ISDS rights to North American investors at the outset
of the TTIP negotiations in 2013. The report they
received is still well worth reading. It found that there
would be no benefits to the UK economy from introducing
ISDS, only costs. With that rebuke ringing in our ears, I
trust that the Government will vote in favour of the
amendment, as they should.
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Mr Prisk: I strongly support the hon. Lady’s point
about the value of human rights and the importance of
workers’ rights and environmental standards, not only
as we trade abroad but in how we deal with our domestic
politics. That is very important. I am sorry that, at the
tail end of her point, she started to suggest that one side
of the House somehow does not agree with that. In
fairness, there is a range of views across the spectrum,
but the principles about human rights and workers’
rights and so on are there.

I cannot support the hon. Lady’s amendment, not
because of the values that she talked about at some
length but because, in her own words, the amendment
seeks to change any future trading agreement. On a
point of principle, I do not think that is something the
Committee has the power, or is in the position, to do.
On that principle, I will vote against the amendment,
and I hope other Members do the same.

Greg Hands: I thank the hon. Member for Bradford
South for her interesting and wide-ranging speech. I
wholly agree with her strong comments on human
rights and the UK being a leader in that space and the
wide range of fields referred to in the amendment. In
fact, I think all Conservative Members wholly endorse
that.

However, I assure the hon. Lady that the amendment
is unnecessary. The UK has always sought to comply
with international law, and we will continue to uphold
our strong commitments to human rights and labour
and environmental standards around the world, as well
as to the sustainable development goals, gender rights,
disability rights, endangered species, fighting climate
change and so on. The process of exiting the EU will
not alter that position, and we will still be bound by our
commitments under international law. Both the Secretary
of State and I stated in the Chamber on Second Reading
that our aim in undertaking the transition programme
is to seek continuity in the effects of existing trade
agreements. This is not an opportunity to renegotiate
the terms of those agreements, which have already been
scrutinised by Parliament.

The hon. Lady referenced least developed countries. I
remind her that, despite her warm words, she voted
against the Taxation (Cross-border Trade) Bill on Second
Reading, which is currently being considered in another
Committee and which enshrines a system of trade
preferences for developing countries as we leave the EU,
to make sure that those powers are in place for the UK
to offer unilateral trade preferences. Unfortunately, if
her vote on that Bill had been the majority view in the
House earlier this month, the UK would not have a
system of trade preferences for developing-world countries
as we exit the EU.

The amendment is unnecessary, particularly in relation
to our compliance with international law.

Faisal Rashid: The Government recently published
a 25-year plan for the environment, committing the
UK to:

“Leave a lighter footprint on the global environment by enhancing
sustainability and supporting zero deforestation supply chains.”

Does the Minister agree that it is vital that the Bill is
amended to ensure that the Government can meet that
commitment, and to ensure that trade policy does not

result in a reduction in environmental standards and
protections or in an unacceptable, unsustainable global
footprint?

Greg Hands: Let me be absolutely clear: there is no
intention to reduce environmental standards. In fact,
the point of the 25-year environment plan was to enshrine
this country’s commitment to the environment over a
very long period of time. I heartily commend that plan,
but it is not part of today’s Bill. I am happy to underline
that we will, of course, remain compliant with international
law. On the basis of that assurance, the broader applicability
of international law, and the UK’s commitments in all
such areas, I ask the hon. Member to withdraw the
amendment.

Matt Western: Will the Minister give way?

Greg Hands: I will, of course, take an intervention
from the hon. Member for Warwick.

Matt Western: My constituency is Warwick and
Leamington. They get funny about that in my area.

Based on my humble experience, I do not think we
have the same kind of reputation for environmental
safeguards as certain other countries—our history is
weak in that area. One of the reasons for tabling the
amendment was to ensure that those sorts of standards
are included, and that we are putting that forward for
our own protection, as well as the offensive interests of
other Governments. The Minister may have a different
view from mine. I understand that he has lobbied in
Brazil on behalf of certain oil giants such as BP and
Shell, so he will take a different stance. I believe that it is
an important issue, which is why we tabled this important
amendment.

Greg Hands: I thank the hon. Gentleman for that late
but wide-ranging intervention. Let me try to deal with
each of his points. On Brazil, it is quite clearly on the
record that the discussions were to ensure a level playing
field for UK companies, not to change Brazilian domestic
requirements in a way that would harm the environment
in Brazil.

Secondly, we have an exemplary record on the
environment over the last seven years. The UK was a
leader in the Paris agreement and the negotiations
behind it, as the shadow Secretary of State will know
only too well—he takes a keen interest in that and is
even the party’s spokesperson. When it comes to recent
regulations such as the banning of microbeads and
efforts to prevent plastics from entering the environment,
the Government have an exemplary record. On that
basis, I ask the hon. Member for Bradford South to
withdraw her amendment.

Judith Cummins: We will push the amendment to a
vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 3]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt
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NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Bill Esterson (Sefton Central) (Lab): I beg to move
amendment 7, in clause 2, page 2, line 29, at end
insert—

“(4A) Regulations under subsection (1) may make provision
for the purpose of implementing an international trade
agreement only if the provisions of that international trade
agreement do not in any way restrict the ability—

(a) to make public services at a national or local level
subject to public monopoly;

(b) to make public services at a national or local level
subject to exclusive rights granted to private
operators; and

(c) to bring public services at a national or local level back
into the public sector for delivery by public sector
employees.”

This would ensure that international trade agreements cannot restrict
future decisions in respect of the delivery of public services.

It is a pleasure to serve under your chairmanship,
Ms Ryan. Amendment 7 seeks once and for all to
exclude public services from the remit of any future UK
trade agreements. That nut has proved extremely difficult
to crack in all of the multilateral and bilateral international
trade negotiations that the UK has been involved with
to date. Given the object lesson we have just been taught
by the collapse of Carillion and the deep uncertainty it
has caused in relation to the outsourcing of public
services, we are more determined than ever to get it
right for the future.

Service trade negotiations were introduced to the
multilateral trading system through the general agreement
on trade in services. GATS was part of the package of
multilateral agreements negotiated in the Uruguay round
of global trade talks, which took place between 1986
and 1994 and led to the creation of the World Trade
Organisation. Each country submitted a schedule of
GATS commitments detailing the level of liberalisation
it would offer to other WTO members on a sector-by-sector
basis and across the four different modes of service
delivery—namely, cross-border supply, consumption
abroad, commercial presence and movement of natural
persons. That was done by what is known as positive
listing, which means that only sectors put forward for
liberalisation would be subject to the GATS market
access and national treatment provisions. EU member
states were able to register their own national limitations
to the levels of liberalisation listed for each sector,
either by withholding sectors from liberalisation entirely
or by attaching national conditions to the opening of
their markets. That means that, across the 160 service
sectors, the EU’s schedule of commitments runs to
more than 540 pages in length.

Services have become an important element in the
bilateral trade negations that have proliferated since the
demise of the WTO’s Doha round. Contrary to what is
often heard in the media, the comprehensive economic
and trade agreement between the EU and Canada—
CETA—included the most far-reaching commitments

to services trade liberalisation ever made by the EU.
They were made by a negative listing, which means that
only sectors specifically listed for protection from
liberalisation would be excluded from the deal’s market
access and national treatment provisions. That is commonly
known as the “list it or lose it” approach, and it makes
for a much more extensive liberalisation outcome than
the positive list approach that has been used in multilateral
services negotiations.

In all of those negotiations, there has been considerable
concern about the potential for public services to fall
foul of WTO rules on monopolies, competition and
market opening. To that end, the original GATS text
included an exemption for services

“supplied in the exercise of government authority”.

That exemption has been carried over into most other
bilateral agreements. We sometimes hear people who
are new to this issue claiming that this provides a
carve-out for public services. However, the exemption
for services supplied in the exercise of governmental
authority is closely defined to mean only services that
are supplied on a non-commercial basis and without
any competition from the private sector. There is consensus
among all trade policy experts that it is a carve-out not
for public services, but only for specific state functions,
such as the judiciary, the army or the police.

The detailed paper on the subject published by Professor
Markus Krajewski notes that academics and trade policy
practitioners alike now accept that most public services,
including social, health and educational services, as well
as network-based and universal services, are not covered
by the exemption clause. The EU agrees. The European
Commission has confirmed that public services such as
the NHS are not protected by the governmental authority
exemption. The relevant passage from the Commission’s
proposal to modernise the EU’s treatment of public
services in future EU trade agreements states:

“The scope of the GATS includes services which may be
considered by each Member to be ‘public services’. A wide
variety of so-called public services, including certain activities
relating to education, healthcare, postal, telecommunications,
waste collection, water provision, electricity, transport, etc
as they exist today in many countries, including in most EU
Member States will have certain commercial aspects and
may be provided to some extent by private operators on a
competitive basis. Where this is the case, they would normally
fall within the scope of the GATS as representing ‘tradable’

services.”

10.45 am

Recognising that GATS included public services, the
EU set about registering a horizontal limitation in its
schedule of commitments—the so-called public utilities
exemption. This was intended to allow EU member
states to maintain public monopolies for some public
services and to have the flexibility to outsource others
to the private sector—something that today seems a
great deal less attractive than it once did, following the
collapse of Carillion. Most importantly, the EU’s public
utilities exemption was designed to allow member states
to bring back failed outsourcings into the public service
without any fear of breaking WTO rules on restricting
markets that had already been committed to liberalisation.

However, the EU’s legal team soon came to realise
that the public utilities exemption was itself defective.
Two papers that it published in 2011 confirmed that
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public services were still potentially exposed to the
trade liberalisation regime, as incorporated in both
multilateral and bilateral agreements. The same concern
applied to the major bilateral trade deals under negotiation
with the US and Canada—TTIP and CETA—as well as
the negotiations that are continuing outside the WTO
framework towards a plurilateral trade and services
agreement, known as TISA, in which we understand the
UK is currently engaged only by virtue of its membership
of the EU. The Minister might want to confirm whether
the UK is engaged in those negotiations when he responds.
In all these cases, the inclusion of public services is a
major cause of concern, not least among trade unions,
which have come out against all such deals unless there
can be an unequivocal guarantee that public services
will not be included.

Faisal Rashid: Does my hon. Friend agree that modern-
day international trade agreements extend into a wide
range of public policy making and it is therefore essential
that our Government maintain the capacity to deliver
public services?

Bill Esterson: That is absolutely right. It is at the
heart of amendment 7 that our Government and this
country retain the right to decide who runs vital national
services. Our concern from the body of evidence over
the years—I have started to run through where some of
those concerns come from—is that there is doubt about
whether that will continue to be possible.

Alan Brown (Kilmarnock and Loudoun) (SNP): I am
fully behind the principle of the amendment. Scotland
still leads the way in terms of Scottish workers being
employed under public ownership. We are looking at a
public sector energy company and a public sector bid to
run the ScotRail franchise. I completely support that
public sector ethos. As was mentioned, the Bill is supposed
to be about existing trade agreements being rolled over
into UK law. Is the hon. Gentleman saying that even
under existing EU trade deals, these public service
operations are at risk, meaning that that would be a
concern when any one of those deals was rolled over?

Bill Esterson: If the amendment is agreed, we are
making sure that there is no prospect of there being a
problem or concern about any of these things arising. I
am glad that the hon. Gentleman mentioned some of
the important elements of public services that are still in
the public sector in parts of the United Kingdom,
because in the Labour manifesto last year that is certainly
what we envisaged for the whole country.

We believe that those with concerns are right to be
concerned, given that the European Commission has
said the following about including public services in the
multilateral services regime in its proposal on modernising
the system:

“Indeed, it is important for the EU that GATS does cover
public services, as the EU, for whom services represent 70% of the
overall economy, and where EU harmonisation has led to the
liberalisation of former public monopolies in areas such as telecoms
and postal services, is also the world’s largest exporter of services
and seeks access to other markets.”

That is why public reassurances and best endeavour
commitments from Ministers are not the issue here.
Legal certainty and absolute exemption are required,

which again answers the point made by the hon. Member
for Kilmarnock and Loudoun. Amendment 7 seeks to
exclude, once and for all, public services from the fear of
being trapped by world trade rules, by prohibiting Ministers
passing regulations to implement the trade agreement if
that agreement in any way restricts the ability to keep
public services in public hands or to bring them back
into public hands once they have been outsourced.

In the wake of the disastrous collapse of Carillion, I
would hope that the common sense of the amendment
is so overwhelming that it will receive support from the
Government. We cannot have a situation where the
outsourcing of public services to the private sector
might end up entangled in trade rules so that future
Administrations find themselves in any way restricted
in bringing those public services back into the public
sector for delivery by public sector employees.

When the Secretary of State gave evidence to the
International Trade Committee last February, he was
invited by my hon. Friend the Member for Birmingham,
Ladywood (Shabana Mahmood) to repeat the words:

“The NHS is off limits in any future trade deal.”

In reply, the Secretary of State stated:

“Let me tell you, as the person who will be in charge of
negotiating that, it would not be happening on my watch.”

Let us hope that the Secretary of State’s commitment
will encourage the Government to vote in support of
the amendment and to ensure that our NHS and our
other vital public services will never be pawns to be
bargained away in international trade negotiations.

Alan Brown: It is a pleasure to serve under your
chairmanship, Ms Ryan. I will expand briefly on the
point I made in my intervention. We fully support the
principles behind amendment 7. Scottish Water is still
in public ownership in Scotland. Caledonian MacBrayne
ferries recently went out to tender and there was a
public sector bid, so that remains run by the public
sector. Going forward, the Scottish Government are
looking at the ScotRail franchise possibly coming into
the public sector, as well as public sector energy companies.
Of course, we all value the different national health
services across the constituent countries of the United
Kingdom.

The hon. Member for Sefton Central touched on
Carillion, which is certainly a good example of how
private does not always equal better. We have now seen
the latest east coast main line fiasco—Stagecoach and
Virgin were able to walk away and not honour their
commitment to the public purse in the franchise moneys
they were meant to pay. It is clear that that service has
been run successfully in the public sector before and
there is no reason why that could not be done again. We
would certainly like to see more rail franchises operated
by the public sector.

For those reasons, we would welcome these protection
being added to the Bill. I would like to think that the
amendment is not really required, but there does sometimes
seem to be a confused position in the Labour party. The
leader of the Labour party, the right hon. Member for
Islington North (Jeremy Corbyn), has suggested that
we cannot be in the single market and have rail
nationalisation. This is not correct, given how many
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national rail companies operate in the UK and run UK
franchises. Clearly, we can have nationalisation and be
in the EU single market.

Barry Gardiner: Perhaps the hon. Gentleman will
allow me to clarify. I believe that the contention is not
that we cannot have a nationalised industry as a member
of the single market; it is that once the sector has been
liberalised, it then becomes very difficult to take it back
under national control. That is the point my party’s
leader was making, not the one he suggests.

Alan Brown: I thank the hon. Gentleman for that
clarification. I would still contend that there is a confused
viewpoint regarding the single market and how it aligns
with membership or otherwise of the EU. Again, where
the rail franchising system in the United Kingdom has
been liberalised, clearly there is no impediment to the
Scottish Government making a public sector bid. That
proves that it can happen within the EU single market.

In conclusion, I welcome any commitment to strengthen
the public sector ethos and public sector ownership,
and I will be interested to hear what the Government
have to say.

Greg Hands: As I have mentioned, the aim of continuity
means that this exercise will not be used as a back-door
way to alter how the UK delivers public services. I make
it clear to the Committee that the protection of public
service delivery is written into many EU trade agreements
and they already include safeguards to protect EU
country Governments from being forced to privatise
their services. That protection has worked for 20 years.

I will turn to some of the individual points that have
been raised. The hon. Member for Sefton Central talked
about the agreement on government procurement. Just
to be clear, the GPA operates on a positive list basis—that
is, only areas listed by GPA members in their GPA
schedules are covered by the GPA’s obligations.

Secondly, the hon. Gentleman will know, as I do, that
negotiations on the trade in services agreement are
ongoing at the WTO, but are not making a great deal of
progress. The UK’s position, as it currently stands, will
be represented in those discussions by the European
Union.

Faisal Rashid: If the Government will not support
the amendment today, will the Minister provide assurances
to the Committee and to the British people that the Bill
will not put vital public services, such as the NHS, at
risk of piecemeal privatisations that are ultimately
detrimental to those who rely on those services?

Greg Hands: We have been clear that many EU trade
agreements presently provide those protections and we
have been clear that this exercise of transitioning existing
EU free trade agreements will not be used for any
back-door attempt to do anything to the NHS that
would prevent our right to regulate domestically for
the NHS. This party has a proud record of defending
and protecting the national health service, and that
will continue.

Barry Gardiner: Does the Minister recall that during
the drafting of CETA, while Germany put a clear
exemption into the agreement’s text that it would not
allow any privatisation of its health service in that way,
the UK failed to do so? One reason the ancillary
document—the interpretative document—was necessary
was to make that clear, but that document was not
binding in law. As such, the Government do not have a
good record on this, do they?

Greg Hands: The hon. Gentleman and I had an
extensive debate on this matter in February. We are
satisfied that the protections in CETA are adequate for
protecting our national health service and our right to
regulate in the domestic market.

It has long been an aspect of UK Government policy
under successive Governments to make sure that trade
agreements work for services. That is actually in the UK
national interest—80% of our country’s GDP comes
from services and 79% of our employment comes
from services—and has been an objective of successive
Governments.

11 am

I remember when the hon. Gentleman was a Minister
under Tony Blair. The Blair Government rightly ensured,
in particular within the European Union, that services
were part of the trade agenda. Although the hon.
Gentleman has changed his opinion on many matters in
the intervening 10 years since Mr Blair left office, I am a
little surprised that he and his colleague now seem to be
arguing against the UK doing more to ensure that
services are a key part of future trade deals.

Barry Gardiner: Will the hon. Gentleman give way?

Greg Hands: Of course I will allow the hon. Gentleman
to intervene, to clarify where he is with Tony Blair.

Barry Gardiner: My relationship with our former
Prime Minister is probably not in scope for the Committee.
However, I assure the hon. Gentleman that the Labour
party and the Opposition in Committee do not in any
way want to stop the very valuable exports that our
service industries make to the rest of the world. We
want to see them flourish, but we want them to do so
within a framework that does not prejudice the protections
that should properly—as the Minister has
acknowledged—be in place for public services and the
public sector in this country, and the right to protect
our national health service and to ensure that public
procurement can be done properly.

Greg Hands: I think we shall leave it at that. I thank
the hon. Gentleman for his clarification of where he
stands in relation to Tony Blair.

Protecting the UK’s right to regulate public services
is, of course, of the utmost importance. UK public
services are protected by specific exceptions and reservations
in EU trade agreements where relevant. As we leave
the EU, the UK will continue to ensure that rigorous
protections are included in all trade agreements that it is
party to. On that basis, I ask the Opposition to withdraw
the amendment.
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Bill Esterson: I will not be drawn on everything the
Minister said, but I will go back to what the hon.
Member for Kilmarnock and Loudoun said in his short
speech. The amendment and the Bill are about trade
agreements and not about the single market. My hon.
Friend the Member for Brent North made it clear on
Second Reading exactly what our relationship with the
single market will be once we have left the European
Union—if we are not a member of the European Union,
it is not possible to have a say in the rules, so we are
therefore not a full member whatever our relationship
with the single market. He explained it extremely well.

The amendment is about the relationship with future
trade agreements and about having the right protections
for public services. I go back to what I said in my
speech: the amendment is about ensuring that we have
the ability in law to bring services back in, in the light of
Carillion, whether they are to do with the NHS or other
services. In the public interest—the public good—this
country should have the ability to decide where its
public services are run.

Matt Western: Back in February last year, as I understand
it, the Minister told the International Trade Committee
that the NHS would remain off limits in trade negotiations
and that he would not sacrifice the Government’s right
to regulate public services. Does my hon. Friend therefore
share my surprise that the Minister is not keen to
include the amendment in the Bill?

Bill Esterson: I share my hon. Friend’s surprise because,
as I said in my speech, repeated public reassurances and
“best endeavour” commitments from Ministers are not
the issue; legal certainty and absolute exemption are
required. If the Minister will not accept the amendment,
perhaps he will tell us now that he will bring forward his
own amendment later in our proceedings to achieve
exactly that.

Greg Hands: We are talking here about future trade
agreements, on which I have clearly laid out our position.
I will just pick up on a point made by the hon. Member
for Warwick and Leamington. I think he is incorrect in
what he said on any evidence I might have given to the
International Trade Committee last February. To be
clear—and perhaps to my regret—I did not appear in
front of that Committee until last week.

Bill Esterson: It is odd to be intervened on about the
comments of another Member. I suspect my hon. Friend
the Member for Warwick and Leamington meant the
Secretary of State. I thought all Ministers spoke as one
in Government, although we have seen enough evidence
in recent days, weeks and months to suggest that that is
not entirely true. Today is perhaps the latest example,
with the leaked reports from the Secretary of State for
Exiting the European Union. We are wandering, and I
think the Chair might have something to say on that.

Over the weekend, the Prime Minister left a degree of
ambiguity in her words on this issue. As my hon. Friend
the Member for Brent North quite rightly reminded us,
the German Government felt sufficiently concerned
about CETA to exclude healthcare from its provisions.
We should be very mindful of that. The Government
are keen to, in their words, roll over that agreement,

although with the acknowledgement that that may involve
technical changes. Perhaps we can all agree that it will
become a corresponding agreement.

There is a body of evidence from across the years
showing the need for cast-iron guarantees to protect
public services, so that they can be delivered in the
public good and brought back in house where necessary.
Without it being legally binding in the way we have set
out in the amendment, it is difficult to see how that can
be achieved. I will ask again: if the Government will not
support the amendment, will they bring forward their
own amendment that delivers on exactly that point later
in our proceedings? There will be further opportunities
in this House and in the other place to do so.

Question put, That the amendment be made

The Committee divided: Ayes 9, Noes 10.

Division No. 4]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Judith Cummins: I beg to move amendment 8, in
clause 2, page 2, line 29, at end insert—

“(4A) Regulations may only be made under section 2(1) if—

(a) the provisions of the international trade agreement to
which they relate are consistent with standards for
food safety and quality as set and administered by—

(i) the Department of Health;

(ii) the Food Standards Agency; and

(iii) any other public authority specified in regulations
made by the Secretary of State;

(b) the Secretary of State is satisfied that mechanisms and
bodies charged with enforcement of standards for
food safety and quality have the capacity to absorb
any extra requirement which may arise from the
implementation of the agreement;

(c) the provisions of the international trade agreement to
which they relate are consistent with policy to achieve
reduction in the risk of disease or contamination as
set and administered by—

(i) the Department of Health;

(ii) the Food Standards Agency; and

(iii) any other public authority specified in regulations
made by the Secretary of State;

(d) the provisions of the international trade agreement to
which they relate are consistent with achieving
improvements in public health through any food
policy priorities set and administered by—

(i) the Department of Health;

(ii) the Food Standards Agency; and

(iii) any other public authority specified in regulations
made by the Secretary of State;
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(e) the provisions of the international trade agreement to
which they relate are compliant with policy to
achieve targets for farm antibiotic reduction set by
the Veterinary Medicines Directorate;

(f) the provisions of the international trade agreement to
which they relate are compliant with retained EU law
relating to food standards and the impact of food
production upon the environment; and

(g) any food or food products to which the provisions of
the international trade agreement apply meet
standards of labelling, indication of provenance, and
packaging specified by the Food Standards Agency.

(4B) A statutory instrument containing regulations of the
Secretary of State under this section may not be made unless a
draft of the instrument has been laid before, and approved by a
resolution of, each House of Parliament.”.

This would ensure that international trade agreements maintain or
enhance food safety standards in the UK.

The amendment speaks to the critical issue of food and
food safety, in the context of our future international
third country agreements. No Committee member needs
me to tell them of the central importance of maintaining
food safety standards in this country and ensuring that
the British people can have confidence in those standards.
However, perhaps it is necessary to provide some
explanation of why this has become such a totemic
issue in the debate around international trade.

Alan Brown: In her opening remarks, the hon. Lady
has talked about reassuring the British people. I note
that the amendment mentions the Department of Health
and the Food Standards Agency. Is it not deficient
because it does not recognise the devolved Administrations?
I wonder whether that is an omission, because Food
Standards Scotland actually gave evidence to this
Committee.

Judith Cummins: The hon. Gentleman makes a very
good point.

It is easy to joke about chlorine chicken or hormone
beef, and at least one of the witnesses in the oral
evidence sessions noted that we have heard more about
those particular delicacies than we would ever wish to.
Yet there is a profoundly serious point underlying the
reference to them—a point that was hammered home in
November last year when Wilbur Ross, the man appointed
by Donald Trump to be US Secretary of Commerce,
addressed the annual conference of the CBI.

Mr Ross put the UK on notice that we will have to
relax our food safety laws if we wish to have a trade deal
with the USA. He specifically called out the sanitary
and phytosanitary regulations that we have in place to
protect against the importation of potentially dangerous
products, and he complained that they act as a barrier
to US exports, seeing as the regulations that US producers
have to abide by in their home markets are much lower
than those that apply in Europe. Mr Ross explicitly
warned the British people that we need to downgrade
our food standards if we wish to have a trade deal with
the USA.

The regulatory system that we have developed over
decades in the UK is based on the precautionary principle,
which states that where there is a risk that public health
or safety might be compromised, regulatory bodies
must err on the side of caution. The principle applies
even if the level of risk cannot be fully quantified under
the science that we have today. Any company or individual
who wishes to introduce a product or process to the
market must—quite rightly—prove it is safe to do so.

Barry Gardiner: On the point made earlier by the
hon. Member for Kilmarnock and Loudoun, proposed
new sub-paragraph (iii) of the amendment refers to

“any other public authority specified in regulations made by the
Secretary of State”.

Does my hon. Friend agree that that therefore makes
provision for the other Administrations’ bodies to be
included in the scope of the amendment, although I
entirely take the hon. Gentleman’s point that Food
Standards Scotland was not specifically mentioned,
and it might well have been?

Judith Cummins: I thank my hon. Friend and the
hon. Member for Kilmarnock and Loudoun for their
interventions, in which they both made valid points.

In the USA, the requirement is reversed. Those who
wish to introduce products or processes to the market
are free to do so unless the authorities can prove that
they are unsafe. What they have tried to call the “scientific”
approach to food safety, as opposed to the risk-based
approach that we enjoy in this country and throughout
Europe, has meant that the USA has ended up with
lower standards of food hygiene and food safety. That is
why the processes behind meat production on either
side of the Atlantic are so radically different.

More than 90% of US beef is produced with the use
of bovine growth hormones that have been linked to
cancers in humans. We have food safety regulations in
place across Europe that have banned any imports of
hormone-grown beef from the USA and other countries
for 30 years. US poultry producers are permitted to
douse chicken and turkey carcasses with chlorine washes
before selling them on to consumers. Again, that practice
has been banned in Europe for more than 20 years, and
the USA has challenged the ban at the WTO as being a
barrier to its ability to penetrate the EU market.

The connection with animal welfare is paramount in
this respect, in that the European regulations seek to
introduce at least some consideration for the welfare of
the animals that are farmed for human consumption.
The USA has no comparable regulations on animal
welfare, and the conditions in which its industrial farming
takes place do not bear thinking about. Let me make
the central point clear: the issue before us in this Bill is
not whether we like the idea of eating hormone-grown
beef, or whether we care about animal welfare in the
raising of poultry for slaughter—those are debates we
can have another time; the issue before us here is that we
must be the ones to decide on food safety and animal
welfare issues, and we must do so in an open forum as
the elected representatives of the people of the United
Kingdom.

Faisal Rashid: Does my hon. Friend agree that, if we
do not secure an amendment to protect food safety
standards in the UK, we will be failing our constituents
and potentially putting public health at risk?

11.15 am

Judith Cummins: My hon. Friend makes a very important
point. It is important that we consider those wider
issues in this Committee.

It is unacceptable that we might come to such a
debate in the future only to discover that our right to
choose what we eat and how it is produced has already
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been traded away in secret negotiations by a Secretary
of State who ranks getting a trade deal far above
protecting food safety for the British people. Amendment
8 would simply ensure that our trade agreements conform
to food safety policies, not the other way around.

The significance of the challenge laid down by Wilbur
Ross at the CBI last November was lost on no one. Two
days after the speech, the EU’s chief negotiator, Michel
Barnier, responded to Wilbur Ross and posed the No. 1
question for the UK: do the British people wish to
remain aligned with the European Union’s relatively
high standards, or do we want our food safety standards
to be downgraded so we can do a dirty deal with the
USA?

Matt Western: Does my hon. Friend agree that, given
the Secretary of State’s statement that there

“are no health reasons why you couldn’t eat chickens that have
been washed in chlorinated water”—

of course, that is the same Secretary of State who said
that Brexit is the easiest thing in human history—it is
crucial that we set out in statute that international trade
agreements must maintain the food safety standards in
our country?

Judith Cummins: My hon. Friend is absolutely right
that that must be set out in regulations and in statute.

I want to spell out clearly the connection between this
amendment and one of the key issues in the post-Brexit
settlement between the UK and the EU—namely, the
border issue on the island of Ireland. Hon. Members
will recall the dramatic scenes last month when our
Prime Minister finally managed to move us on to
negotiations with the EU about what our long-term
relationship should be after Brexit. That was achieved
by way of an agreement in respect of the island of
Ireland, which committed the UK to the following:

“In the absence of agreed solutions, the United Kingdom will
maintain full alignment with rules of the Internal Market and the
Customs Union which, now or in the future, support North-South
cooperation, the all-island economy and the protection of the
1998 Agreement.”

When pressed further on what exactly that might mean,
the Prime Minister was more explicit. She specified that
there are six areas that are covered at present by north-south
co-operation on the island of Ireland, and confirmed
that one of them is agriculture.

The significance of the Prime Minister’s words goes
far beyond the immediate issue of how we are to relate
to the remaining 27 member states of the European
Union in the future. Any suggestion that the UK might
downgrade its food safety regulations to do a deal with
the USA or any other trading partner would wreak
havoc among farming communities both north and
south of the border in Ireland, which would find themselves
unable to continue trading freely. Allowing the Secretary
of State to contemplate such a divergence in a trade
deal with the USA or any other trading partner would
jeopardise the peaceful co-existence that we have all
endeavoured to hold together since the Good Friday
agreement was signed 20 years ago. That is why amendment
8 is so important, and we hope the Government will
vote to support it.

There are real threats. The USA agricultural lobby
called for EU rules on pesticides to be downgraded in
TTIP, given that we have far stricter regulations on the

levels of chemical pesticide residue permitted in food. It
called for our ban on the sale of genetically modified
organisms to be eliminated, given that 70% of all processed
food in US supermarkets is now made with genetically
modified ingredients. It also called for an end to the
mandatory labelling of products containing genetically
modified ingredients, on the grounds that it represents a
hidden barrier to trade. Consumer choice would go out
of the window with public health, food safety and
animal welfare rights.

Matt Western: Does my hon. Friend agree that this is
clearly an issue, as has been described, of consumer
information and consumer rights, in terms of not just
the quality of food being put on our plates but the
conditions in which our animals are kept, the state of
the abattoirs and the standards we maintain so highly in
this country.

Judith Cummins: I thank my hon. Friend for that
intervention, and I repeat that it is important to maintain
the regulatory standards we have in this nation.

The US Government trade representative confirmed
in writing at the very outset of the negotiations that the
USA’s TTIP negotiators would be seeking to eliminate
or downgrade those sanitary or phytosanitary measures
that prevent US exports from entry into the market of
the UK and other EU member states. That was one of
the central reasons why TTIP became so toxic across
country after country in Europe, and why the European
Commission soon discovered that it had no legitimacy
to continue the TTIP negotiations at all.

I should also note that there is a commercial aspect to
this. The celebrity chef, Jamie Oliver, was so concerned
about the potential impact of TTIP on his business—which
is based on high-quality food imports at every stage of
the supply chain—that he took it upon himself to call
on the previous Secretary of State for cast-iron guarantees
that food standards would not be included as part of
the TTIP negotiations. The Secretary of State was
unable to give him those guarantees, since the TTIP
negotiations were, at that same moment, addressing
sanitary and phytosanitary measures at the express
demand of the US Government. Of course, those
negotiations were going on behind closed doors.

That is what Wilbur Ross meant when he warned that
the USA would demand the downgrading of UK food
standards. That is why it has been so appalling to see the
current Secretary of State laughing off the threat represented
by such a downgrading of our standards.

Greg Hands: I have been listening carefully, but to be
absolutely clear, I think the hon. Lady referred to the
previous Secretary of State. Obviously, the current Secretary
of State is the first and only Secretary of State for
International Trade. Could the hon. Lady perhaps clarify
whom she is referring to as the previous Secretary of
State?

Judith Cummins: I am referring to the right hon.
Member for Twickenham (Sir Vince Cable).

Amendment 8 also seeks to ensure that the food we
eat comes from healthy animals that are naturally resistant
to disease, not dosed up with antibiotics as an alternative
to maintaining food hygiene throughout the production
process, which is a standard model of industrial farming
in the USA. We all know about the real threat of
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[Judith Cummins]

superbugs that develop their resistance to antibiotics.
That is why the Veterinary Medicines Directorate has
set targets for the reduction of antibiotic use in agriculture.
This is where the interface between animal welfare and
food safety becomes most compelling, and why British
farmers should be proud to produce food that adheres
to the highest standards—all the way from farm to fork.

Finally, this amendment would ensure that the bodies
responsible for upholding and enforcing food standards
in this country have the capacity to meet any extra
requirements placed on them.

Faisal Rashid: I was just reading some of the evidence
submitted by Sustain, the alliance for better food and
farming, which says exactly what my hon. Friend is
saying:

“We want affordable food, not cheap food, which may be
poor quality or unsafe to eat. Cheap, poor quality, imported
food will come at a cost—to the farmer or food producer, to
animal welfare, to the environment or jobs in UK food and
farming. There may be hidden costs to our NHS and economy
from food poisoning and lost days at work.”

Does my hon. Friend agree that this amendment will
help to protect our food standards?

Judith Cummins: I thank my hon. Friend for that
intervention and wholeheartedly agree that this amendment
would help to protect our food standards.

To clarify my previous comments and the intervention
by the Minister, I was referring to the right hon. Member
for Twickenham in his former role as Business Secretary.

Finally, this amendment would ensure that the bodies
responsible for upholding and enforcing food standards
in this country have the capacity to meet any extra
requirements placed on them as a result of new UK
trade agreements. We absolutely do not wish to see any
downgrading of capacity in relation to food safety
officers or others responsible for ensuring that we can
have confidence in the food on our shelves.

Once again, I find it hard to see how the Government
can find any reason to object to this amendment, and I
hope that we can count on support from the Government
Benches in voting it through.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 30 January 2018

(Afternoon)

[PHILIP DAVIES in the Chair]

Trade Bill

Clause 2

IMPLEMENTATION OF INTERNATIONAL TRADE

AGREEMENTS

Amendment proposed (this day): 8, in clause 2, page 2,
line 9, at end insert—

“(4A) Regulations may only be made under section 2(1) if—

(a) the provisions of the international trade agreement to
which they relate are consistent with standards for
food safety and quality as set and administered by—

(i) the Department of Health;

(ii) the Food Standards Agency; and

(iii) any other public authority specified in regulations
made by the Secretary of State;

(b) the Secretary of State is satisfied that mechanisms and
bodies charged with enforcement of standards for
food safety and quality have the capacity to absorb
any extra requirement which may arise from the
implementation of the agreement;

(c) the provisions of the international trade agreement to
which they relate are consistent with policy to achieve
reduction in the risk of disease or contamination as
set and administered by—

(i) the Department of Health;

(ii) the Food Standards Agency; and

(iii) any other public authority specified in regulations
made by the Secretary of State;

(d) the provisions of the international trade agreement to
which they relate are consistent with achieving
improvements in public health through any food
policy priorities set and administered by—

(i) the Department of Health;

(ii) the Food Standards Agency; and

(iii) any other public authority specified in regulations
made by the Secretary of State;

(e) the provisions of the international trade agreement to
which they relate are compliant with policy to
achieve targets for farm antibiotic reduction set by
the Veterinary Medicines Directorate;

(f) the provisions of the international trade agreement to
which they relate are compliant with retained EU law
relating to food standards and the impact of food
production upon the environment; and

(g) any food or food products to which the provisions of
the international trade agreement apply meet standards
of labelling, indication of provenance, and packaging
specified by the Food Standards Agency.

(4B) A statutory instrument containing regulations of the
Secretary of State under this section may not be made unless a
draft of the instrument has been laid before, and approved by a
resolution of, each House of Parliament.”.—(Judith Cummins.)

This would ensure that international trade agreements maintain or
enhance food safety standards in the UK.

Question again proposed, That the amendment be
made.

2 pm

The Minister for Trade Policy (Greg Hands): May I
start by welcoming you to the Chair, Mr Davies?

The Government have already made it clear that we
will not use the necessary and indeed pertinent exercise
of continuing the effects of our existing agreements as a
back-door way to reduce standards, including food
safety standards. As the Prime Minister said in Florence
in September, we are
“committed not only to protecting high standards, but strengthening
them…we will always be a country whose pitch to the world is
high standards at home.”

I am happy to reaffirm the Prime Minister’s commitment
to the Committee. We are committed to upholding
and strengthening our high standards in public health
and safety, product performance and protecting the
environment.

Faisal Rashid (Warrington South) (Lab): How does
the Minister plan to prevent a race to the bottom on
food safety standards in the UK and to protect British
consumers if he is not prepared to accept the amendment?

Greg Hands: The Government have always been clear
that we will maintain our very high standards on food
and animal welfare, and for protection in that space.
There will be no race to the bottom. Nothing in free
trade agreements precludes a Government from regulating
in the domestic environment. I hope that that is enough
reassurance for the hon. Gentleman. On protecting the
environment, high standards and high quality are what
our domestic and global consumers demand, and that is
what we should provide.

To be clear, nothing in the Bill would allow us to do a
free trade agreement with the United States because, as
we know, the United States does not have a free trade
agreement with the European Union. While the hon.
Member for Bradford South gave an interesting speech
of some length about what may or may not happen in
any future trade agreement with the United States, it is
worth mentioning that the Bill does not cover free trade
agreements with the United States. Any future free
trade agreement with the United States must work for
UK farmers, businesses and consumers, and uphold
food safety and animal welfare standards. However,
that is a matter for a future day; it is not relevant to the
Bill before us.

Barry Gardiner (Brent North) (Lab): Surely the Minister
appreciates that the examples of the USA were given in
order to clearly illustrate the principles. At no point was
it suggested that those examples were a necessary follow
on. However, they illustrated the principles, and the
Minister must appreciate that and take it seriously, in
terms of the amendment.

Greg Hands: We take incredibly seriously food safety
standards, animal welfare and so on. If the hon. Gentleman
is suggesting that he has serious concerns in those
spaces in respect of any of the 40-plus current EU trade
agreements that we are seeking to move into UK law,
perhaps he could let me know.

Barry Gardiner: I am very happy to adumbrate on
that. The particular concerns relating to growth hormones
in beef are, of course, of equal importance in the
context of any future UK-Canada trade agreement,
given that Canadian beef farmers are permitted to use
growth hormones in a way that our farmers are not.
The EU granted a higher quota to hormone-free Canadian
beef exports in the EU-Canada comprehensive economic
and trade agreement negotiations. It was only popular
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pressure that prevented the European Commission
from relaxing the ban on imports of hormone beef. We
simply want to ensure that Parliament is the place
where this country takes decisions on whether to relax
or tighten our food standards. We do not want those
decisions taken in secret trade negotiations and then
imposed on us through the excessive powers in the Bill.

Greg Hands: I am certain that CETA is consistent
with our food safety and animal welfare standards.
What is more, I think the majority of Labour MPs
agree with me. Last February, Labour MPs split 86 in
favour of CETA and 68 against, so whatever concerns
the hon. Member for Brent North has, I gently suggest
that he tries to persuade his own party before coming to
see the Government.

Barry Gardiner: Again, I am happy to take on the
Minister on that. He is talking about something that
happened before the previous election, and as personnel
change, so perhaps does the wish of the members of the
parliamentary Labour party. However, that is not really
the point. He will also find that those people on the
Labour Benches who wanted to support CETA on that
occasion seem now to have changed their views about
whether CETA—the Canadian model—is a good model
for us to pursue in the trade negotiations. Most of them
seem to have turned tail and run to the other side.

Greg Hands: The hon. Gentleman is trying to mix up
the transitional and existing trade agreements with
our future trading relationship with the European Union—
which, I remind the Committee, is also not a subject of
the Bill. I think he said that his vote against CETA was
before the previous election, and if he is suggesting
that he might have changed his mind on CETA, I am
all ears. When we come to ratification of the treaty,
I would personally welcome him as a sinner that
repenteth, were he to come into the Lobby with
Conservative Members to support the Canadian free
trade agreement.

Barry Gardiner rose—

Greg Hands: I will not give way. We are getting a little
off the point.

We are absolutely clear that all existing commitments
on standards and regulations will remain when those
agreements are transitioned. That is in line with our
clearly articulated principle that our intent is to transition
solely the existing effect of the agreements. The amendment
is therefore unnecessary and I ask the hon. Member for
Bradford South to withdraw it.

Judith Cummins (Bradford South) (Lab): We will
not withdraw the amendment and wish to proceed to
a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 7, Noes 10.

Division No. 5]

AYES

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 9, in clause 2, page 2, leave out
line 33.—(Barry Gardiner.)

This would remove the Henry VIII power allowing for the modification
of primary legislation that is retained EU law.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 6]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 10, in clause 2, page 2, line 40, at
end insert–—

“(7A) An ‘international agreement that mainly relates to trade, other
than a free trade agreement’ means a strategic partnership agreement
or mutual recognition agreement that is ancillary to a free trade
agreement as defined in subsection (7).”—(Barry Gardiner.)

This would define international trade agreements that do not fall
within the category of a “free trade agreement” as defined under
subsection (7).

Question put, hat the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 7]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Barry Gardiner: I beg to move amendment 11, in
clause 2, page 2, line 41, leave out subsections (8) and
(9) and insert—
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“(8) No regulations may be made under subsection (1) in
relation to an agreement which meets the criteria in subsection (3)
or (4) after the end of the period of five years beginning with exit
day.”

This would make the sunset clause governing section 2(1) non-
renewable.

The Chair: With this it will be convenient to discuss
the following:

Amendment 12, in clause 2, page 2, line 41, leave out
subsections (8) and (9) and insert—

“(8) No regulations may be made under subsection (1) in
relation to an agreement which meets the criteria in subsection (3)
or (4) after the end of—

(a) the period of five years beginning with exit day (“the
initial five year period”), or

(b) such other period as is specified in regulations made by
the Secretary of State in accordance with subsection (9).

(9) Regulations under subsection (8)(b) may not extend the
initial five year period beyond the day which falls ten years after
exit day.”

This would make the sunset clause governing section 2(1) renewable
once only.

Amendment 35, in clause 2, page 3, line 3, at end
insert—

“(10) No regulations may be made under subsection (8)(b)
unless the Secretary of State has consulted with the Scottish
Ministers and the Welsh Ministers.”

This amendment would ensure that there must be consultation with the
Scottish Ministers or Welsh Ministers before any extension of the
powers in Clause 2.

Barry Gardiner: I, too, am pleased to welcome you
back to the Chair, Mr Davies. How do you know when
a Minister feels guilty? It is when he or she introduces a
sunset clause. The Government know they are pulling a
fast one in the Bill and clause 2 includes the Henry VIII
power for Government to amend primary legislation by
fiat. The provisions in the rest of clause 2 and its
accompanying schedules reduce hon. Members of this
House to little more than bystanders at a royal
pageant.

The Government try to mitigate their power grab by
making the offending powers in clause 2(1) subject to a
five-year sunset clause. The Secretary of State is on
record as saying:

“I hear people saying, ‘Oh, we won’t have any before we leave’.
Well, believe me, we’ll have up to 40 ready for one second after
midnight in March 2019. All these faint hearts saying we cannot
do it—it’s absolute rubbish”.

Let us for a moment take the Secretary of State at his
word and believe him when he tells us that we will have
all these shiny new agreements ready and waiting by the
end of March 2019. The five-year sunset clause that the
Bill gives the Government is surely, therefore, the sort of
defeatist nonsense that the faint-hearted would say they
need. According to the Secretary of State, a half-hour
sunset clause would be more than enough—perhaps
half a day to pick up the stragglers or half a week to
pick up the rank outsiders, the real laggards in the case.
What is this nonsense?

There is a serious issue, because these agreements are
supposed to provide British businesses with the certainty
they desperately need so as to plan their operations and
their investments in respect of trade with those countries
with which we already have agreements by virtue of our
membership of the EU.

Yes, the Secretary of State for Exiting the European
Union has confirmed that the UK will be unable to
implement any of the new trade agreements until the
end of a two-year transition period that we will negotiate
with the EU, but that only buys the Government until
the end of 2020 to come up with the 40 new trade
agreements the Secretary of State promised would be
ready by March 2019. The end of 2020 is the terminus
proposed by the EU for our transition period, as was
confirmed in the negotiating directives that it adopted
yesterday.

2.15 pm

So how can the Government say that they need
longer than the five years that the Bill already grants
them? The Bill will allow the Government until March
2024—more than three years after the extended deadline
that has just been granted in the transition period after
we leave the EU. Surely we cannot really be telling
businesses that they will be hanging on by their fingernails
to the cliff edge for more than six years from now.

I am not suggesting that we should rush the negotiation
of any of the new trade agreements that will replace
those that we have enjoyed with third countries by
virtue of our membership of the EU—far from it. We
need to get them right. What I am saying is that we
should have a proper process of consultation and
parliamentary scrutiny by which to debate and vote on
what comes out of those negotiations.

Faisal Rashid: Does my hon. Friend agree that, without
limits on the renewability of the sunset clause and
against the backdrop of a Government failure to
commit to a second trade Bill, this Bill will certainly be
seen by many as a potential Trojan horse for the
Government to introduce future deals with minimum
levels of scrutiny?

Barry Gardiner: My hon. Friend is absolutely right to
be sceptical. The Minister has made much of the arguments
that, first, there is a need for speed and, secondly, this is
only a temporary Bill that puts in place temporary
provisions to roll over the existing agreements. In fact,
the powers—certainly the ones relating to the agreement
on government procurement—are not temporary; they
last longer.

Here, in the provisions of the sunset clause, we have
not just one sunset period but the possibility of indefinite
roll-overs of the sunset clause itself: five years, followed
by five years, followed by five years. If the Minister is
absolutely confident that the Bill is a temporary necessity,
one must wonder why he wants the sunset clause to
continue indefinitely into the future at the Government’s
will, when it enables the Government to take on a
Henry VIII power.

When I say that there should be a proper process
of consultation and scrutiny by which to debate the
negotiations, I am only replicating what Anastassia
Beliakova of the British Chambers of Commerce demanded
in her oral evidence during our final witness session last
Tuesday, when she said that provision needs to be made
not only for “appropriate scrutiny in Parliament” but
for a proper process of “stakeholder engagement for
business” and “civil society” in order to scrutinise
any changes that might arise as a result of the negotiations.

If the Government are adamant that such a process
is to be denied us, rejecting the advice of business and
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the demands of trade unions and other civil society
bodies, it should be denied us for an absolute maximum
of five years, with no renewal of the sunset clause, as
provided for in clause 2(8) and (9). Every day longer
that the Government have those powers is another day
for which parliamentary democracy is put on hold. The
first of our amendments says that five years is enough.
We believe that it is five years too many, given the
unmerited powers that the Bill grants to the Government
and the rights that it strips away from Parliament, but
certainly five years should be enough. If the Government
still have not managed to roll over their agreements by
March 2024, that power should disappear along with
the expiry date.

IreallywonderwhetherGovernmentMembersthemselves
believe that an indefinite use of a roll-over to give an
unending Henry VIII power to the Government is a
sensible power that this Committee should grant.

Let us say that the Government persist in getting rid
of amendment 11. Amendment 12 would allow the
Government one renewal only. That is, the Government
would be allowed to ask Parliament for permission to
renew the sunset clause for one extension, but no more.
That would allow the Government the unmerited powers
in the Bill right up to the end of March 2029. Can the
Minister really demand, with any sense of integrity, that
this Committee afford him and the Government greater
power than that?

Alan Brown (Kilmarnock and Loudoun) (SNP): It is
a pleasure to serve under your chairmanship again,
Mr Davies.

First, I reiterate that Opposition Members do not see
the Bill as fit for purpose. We accept the need for
clause 2: the Government will need to manage the
handover of trade deals that are currently accessed
through the EU. However, clause 2 is deficient and we
are still to hear what the Government will to do to
improve it and to improve the Bill. They have voted
down every amendment that has been proposed so far,
so it would be good to hear the Minister’s plan. Again,
that is particularly important regarding the Government’s
attitude to the devolved Administrations.

Just this morning, BBC Radio Scotland led its headline
news with a report on the European Union (Withdrawal)
Bill, which is now moving to the House of Lords, and
the fact that the House of Lords will have to make
amendments to clause 11—amendments that were originally
promised by the UK Government but were not brought
forward. It did not paint the UK Government in a good
light, especially when the UK Government could not
even put up any spokesperson; it is plain why that was
the case.

I say to the Minister that, given that the Scottish and
Welsh Governments have both said that they will
withhold a legislative consent motion unless there are
amendments to this Bill, it would be prudent for him
not to fall into that trap. Failing to make amendments
once looks incompetent, but if proper amendments
are not made to this Bill that satisfy the devolved
Administrations, it will look a bit more sinister than
mere incompetence.

I remind the Committee that it is not just politicians
from the Scottish National party who are saying this;
clearly, the Welsh Government are in agreement with
the SNP. In the evidence sessions, which the Minister

was at, we heard from different witnesses. Chris Southworth
from the International Chamber of Commerce UK
said:

“Overall...I would be concerned if I were in the devolved
Administrations. There is specifically no opportunity for the
devolved Administrations…to feed into decisions on trade. I
would be very concerned about that, particularly in the devolved
Administrations”.––[Official Report, Trade Public Bill Committee,
23 January 2018; c. 35, Q80.]

Michael Clancy from the Law Society of Scotland said:
“There is clearly an issue about how the Sewel convention or

legislative consent convention is interpreted in respect of that…any
proposals in UK Parliament legislation that seek to alter the
legislative competence of the Parliament or of Scottish Ministers
require the consent of the Parliament.”––[Official Report, Trade
Public Bill Committee, 23 January 2018; c. 56, Q107.]

Professor Winters from the UK Trade Policy Observatory
said:

“Parliament and the devolved Administrations need to have an
important role in setting mandates, and there need to be consultation
and information during the process.”––[Official Report, Trade
Public Bill Committee, 23 January 2018; c. 58, Q111.]

In written evidence, the Fairtrade Foundation, Trade
Justice Movement, Global Justice Now and Traidcraft
all clearly expressed the need for the devolved
Administrations and Chambers to be given a role in the
UK’s future trade policy.

Unfortunately, despite all that evidence the position
of the hon. Member for Brent North appears to be that
if the devolved nations do not have the powers at
present, they should not look at getting them in the
future. His phrase earlier was that they “shouldn’t be
looking upwards”. To me, that sounds a wee bit like,
“Don’t get ideas above your station”.

We have not tabled any amendments to schedule 1,
which imposes limitations on the devolved Administrations.
I would argue that that in itself shows that the Scottish
Government and the Welsh Government have taken a
rational approach to the Bill in respect of the various
amendments that have been tabled. We are not trying to
create some form of awkward veto, as has been suggested
elsewhere. Our simple intention is to make sure that the
devolved Administrations are not ridden over roughshod.
That means that there needs to be co-operation, consultation
and consent.

Barry Gardiner: I want to reassure the hon. Gentleman
that we are absolutely at one with him in wanting to
ensure that the Bill does not make provision for Westminster
Ministers to overreach themselves into devolved
competences in any of the devolved Assemblies of the
nations of our United Kingdom. We are equally concerned
about that.

I have tried to present amendments in as open a way
as possible, so that we can get the best wisdom from the
Government and from the devolved Administrations, to
ensure that nothing is done that would make it difficult,
or indeed impossible, for a UK Government to honour
any aspects of their international obligations under an
international trade treaty. That is my only concern, and
I am sure we can get to the right place with good will all
round. It is a constitutional question, because these
powers have not previously been possessed by the UK
Government; they were held at EU level. It is therefore
important that we give the matter the scrutiny that it
deserves.

On amendment 35, which we are about to move on
to, we are probably at one.
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The Chair: Order. I remind hon. Members that
interventions are meant to be briefer than the leeway I
allowed the hon. Gentleman.

Alan Brown: Thank you, Mr Davies, and I thank the
hon. Gentleman for his intervention. I welcome his
opening remarks, and I might have an opportunity to
show how much when other amendments go to a vote. I
also welcome his support for amendment 35. He talked
about the wisdom of co-operation and of working with
Government, and the wisdom of devolved Administrations.
It is maybe a pity that the wisdom of the devolved
Administrations is coming through me rather than directly,
but we will just have to deal with that.

Amendment 35 is very modest. All we are asking is
that, if the UK Government propose to extend the
sunset clause, they must consult the Scottish and Welsh
Governments. That does not seem to be too big an ask
to me. It is also more pertinent given the five-year
period proposed in the Bill. Given that the Bill, as I
keep hearing, is to do only with the UK’s access to
existing EU trade deals and bringing those deals into
UK legislation, it makes me wonder why we would ever
need a period beyond five years. We are dealing with
legislation that should be coming forward quickly, given
the date for leaving the EU, and given that the International
Trade Secretary has said that these negotiations will be
the easiest in human history. Why we would need
Henry VIII powers beyond five years is a mystery. We
are just asking for the courtesy that the Scottish and
Welsh Governments are consulted if that is the case.

Greg Hands: We have had a wide-ranging and interesting
mini debate, full of historical references and colourful
metaphors. We have had Henry VIII, plenty of sunsets
and royal pageants. The hon. Member for Warrington
South even introduced a Trojan horse. It has been a
helpful debate.

Let me try to explain why we have included the sunset
clause for this power, because once I have explained, all
will become clearer. It is so that Parliament can have the
chance to review its merits once again five years after
exit date. However, since this power may be required to
ensure the operability of transition agreements beyond
the five-year period, potentially indefinitely, it is important
that the Government have the option to extend the use
of the clause 2 power. That will, of course, be subject to
the approval of both Houses.

2.30 pm

For example, the power might be needed so that we
can make technical changes to agreements after exit day
to ensure that they remain operable on a longer-term
basis. To give a specific example, in the case of a
transitioned mutual recognition agreement, we may
need to change secondary legislation to update the
names of awarding bodies in third countries so that UK
businesses can continue to use such bodies legally.
Alternatively, where our trade agreements refer to
international standards—we debated environmental and
labour protection earlier, for example—we may need
the power to update those references in domestic legislation
to ensure that we remain compliant with our international
agreements. Removing the possibility of extension would
compromise the purpose of the power in ensuring the
continuity and future operability of our current trading
arrangements, risking disruption for UK businesses in
the future.

Applying the affirmative procedure to the sunset
clause means that the instrument that extends the power
must be approved by resolutions of both Houses. The
Secondary Legislation Scrutiny Committee would have
the role of scrutinising the policy intention behind the
regulations and, through its reports, drawing to the
attention of the other place any that may be interesting,
flawed or inadequately explained by the Government.
In short, that means that Parliament would have significant
oversight of the necessary legislation should the
Government seek to extend the clause 2 power.

On amendment 35, in the name of the Scottish
National party, we have been clear that we will continue
to engage with the devolved Administrations as we
transition our current arrangements.

Hannah Bardell (Livingston) (SNP): I am certain that
the right hon. Gentleman is determined, in his approach
and plan, to consult the devolved nations. If he is, why
not put that in the Bill to ensure that it happens?

Greg Hands: Because I like to keep legislation as brief
as possible and, as I shall explain, I do not think it
necessary for us to write that obligation into the Bill. Of
course, we would continue to engage should we need to
extend the clause beyond its sunset five years after
exit day.

I was intrigued by the exchange between the hon.
Members for Kilmarnock and Loudoun and for
Brent North. I am still trying to find out why, on
Thursday, the Labour Front-Bench team did not
support the amendment promoted by the Welsh
Government. I am not sure that the hon. Gentleman
properly explained, but perhaps when he responds he
can throw a little more light on why he has seemingly
jettisoned his colleagues from Wales, one of whom is on
this very Committee.

On the requirement for a legislative consent motion,
we have been clear that we are seeking such a motion for
the Bill. I heard what the hon. Member for Kilmarnock
and Loudoun said about that, and I am sure that we
will engage further. We are obviously talking to the
devolved Administrations so that we can work towards
delivering a Bill that will benefit the whole UK. Given
that, we do not think that the formal commitments on
consultation and engagement in amendment 35 would
add substantively to the Bill. I therefore ask hon. Members
not to press the amendments.

Barry Gardiner: We have no intention of withdrawing
amendment 11, so we need to press it to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 8]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian
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Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

The Chair: Do you also wish to press amendment 12
to a Division, Mr Gardiner?

Barry Gardiner: On amendment 12, to respond to
what the Minister said, we heard oral evidence from
Mr Howarth, who was in fact an adviser to Conservative
MPs, that the Henry VIII powers were needed only
for minor changes, potentially around the EU agreements—

The Chair: Order. May I interrupt the hon. Gentleman?
His opportunity to respond to the debate was before the
previous Division. I was really just asking whether he
wanted to move amendment 12 formally.

Barry Gardiner: I was simply explaining that, in the
light of the Minister’s remarks, we do wish to move the
amendment, because it conforms with the suggestions
of one of the Government’s own witnesses.

Amendment proposed: 12, in clause 2, page 2, line 41, leave
out subsections (8) and (9) and insert—

“(8) No regulations may be made under subsection (1) in
relation to an agreement which meets the criteria in
subsection (3) or (4) after the end of—

(a) the period of five years beginning with exit day (‘the
initial five year period’), or

(b) such other period as is specified in regulations made by
the Secretary of State in accordance with subsection (9).

(9) Regulations under subsection (8)(b) may not extend the
initial five year period beyond the day which falls ten years after
exit day.”—(Barry Gardiner.)

This would make the sunset clause governing section 2(1) renewable
once only.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 9]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 35, in clause 2, page 3, line 3, at
end insert—

“(10) No regulations may be made under subsection (8)(b)
unless the Secretary of State has consulted with the Scottish
Ministers and the Welsh Ministers.”—(Alan Brown.)

This amendment would ensure that there must be consultation with the
Scottish Ministers or Welsh Ministers before any extension of the
powers in Clause 2.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 10]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Clause 2 ordered to stand part of the Bill.

Clause 3 ordered to stand part of the Bill.

Schedule 1

RESTRICTIONS ON DEVOLVED AUTHORITIES

Amendment proposed: 36, in schedule 1, page 7, line 24,
at end insert—

“(4) This paragraph does not apply to regulations made under
section 1(1) or 2(1) by the Scottish Ministers or the Welsh
Ministers.”—(Alan Brown.)

This amendment would give the Scottish and Welsh Ministers power, by
regulation, to amend direct EU legislation that forms part of domestic
law on and after exit day in devolved areas.

Question put, That the amendment be made.

The Committee divided: Ayes 2, Noes 10.

Division No. 11]

AYES

Bardell, Hannah Brown, Alan

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 37, in schedule 1, page 8, line 5,
at end insert—

“(4) This paragraph does not apply to regulations made under
section 1(1) or 2(1) by the Scottish Ministers or the Welsh
Ministers.

Requirement for consultation in certain circumstances

3A (1) No regulations may be made by the Scottish Ministers
or the Welsh Ministers acting alone under section 1(1) or 2(1) so
far as the regulations are to come into force before exit day unless
the regulations are, to that extent, made after consulting with a
Minister of the Crown.

(2) No regulations may be made by the Scottish Ministers or
the Welsh Ministers acting alone under section 2(1) so far as the
regulations make provision about any quota arrangements or are
incompatible with any such arrangements unless the regulations
are, to that extent, made after consulting with a Minister of the
Crown.
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(3) In sub-paragraph (2) “quota arrangements” has the same
meaning as in paragraph 3.”—(Hannah Bardell.)

This amendment would replace the requirement for the Scottish and
Welsh Ministers to obtain the consent of the UK Government when
acting alone under section 1(1) or 2(1) with the need to consult before
making such regulations.

Question put, That the amendment be made.

The Committee divided: Ayes 2, Noes 10.

Division No. 12]

AYES

Bardell, Hannah Brown, Alan

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Schedule 1 agreed to.

Schedule 2

REGULATIONS UNDER PART 1

Barry Gardiner: I beg to move amendment 13, in
schedule 2, page 12, line 5, leave out from “section 1(1)”
to the end of line 6 and insert

“may not be made unless a draft of the instrument has been laid
before, and approved by a resolution of, each House of Parliament.”

This would require regulations implementing the Agreement on
Government Procurement to be subject to the affirmative resolution
procedure.

This amendment is a simple but vital first attempt to
restore democracy to the Trade Bill. It is simple because
it replaces the negative resolution procedure the Government
wish to use for future regulations under paragraph 2(1)
of schedule 2 with an affirmative resolution procedure.
It is vital because, without that, the Government have
carte blanche to introduce regulations to implement the
obligations arising from our independent membership
of the GPA without the slightest hint of anything
resembling parliamentary scrutiny. While the UK is a
member of the World Trade Organisation in its own
right and will continue to be so after Brexit, we are a
member of the WTO’s plurilateral government procurement
agreement only by virtue of our EU membership. We
know that the Government will have to initiate a separate
parliamentary procedure under the Constitutional Reform
and Governance Act 2010 to prepare for the UK to
rejoin the GPA in its own right. I am pleased the
Minister made the commitment in our first line-by-line
session last Thursday that there will be a vote in Parliament
to decide on the terms under which we rejoin the GPA.

Greg Hands: I thank the hon. Gentleman for giving
way. That is not a correct assessment of what I said on
Thursday. I said we would allow the power for Parliament
to bring forward a vote under the Act. It is clearly stated
in Hansard.

Barry Gardiner: Good Lord, Mr Davies, it’s a jolly
good job I have an extract from the Hansard here. I will
press on and then quote from it.

CRAGA does not require there to be a debate or a
vote on any treaty laid before Parliament under its
terms, as has been repeatedly confirmed by the House
of Commons Library via an expert witness from the
Hansard Society and by everybody else who has read
the Act or knows what it says. Yet, it certainly leaves the
possibility open for Government to hold that vote if
they are prepared to do so. Again, I am pleased the
Minister reaffirmed last week not only that it is possible
under CRAGA for the Government to bring forward a
vote on the UK’s terms of entry into the GPA, but that
“the terms on which the UK enters the GPA in our own right will
be subject to a separate vote in Parliament.”—[Official Report,
Trade Public Bill Committee, 25 January 2018; c. 131.]

Those are the words the Minister actually used. I am
surprised he wants to cavil about them now. As he
knows, our dissatisfaction with CRAGA is that it includes
no requirement for a debate or a vote on a treaty laid
before Parliament under its provisions. We are dependent
on the good will of the Government as to whether
Parliament is granted or denied the opportunity for a
vote.

In this instance, I thought the Government had confirmed
that there will be a vote, not that there might be,
depending on the Labour party, so we look forward to
the Government introducing that debate in Government
time. However, that in no way deals with the broader
issue of why Parliament should be dependent on the
Government’s good will to have the opportunity to
exercise its rights to due democratic process.

2.45 pm

Faisal Rashid: It has been widely documented that
the use of the negative resolution procedure the Bill
proposes affords Members less opportunity for scrutiny
in the House than is currently enjoyed by Members of
the European Parliament. Indeed, Jude Kirton-Darling
MEP told the Committee in no uncertain terms that the
Bill is
“an enormous step back in democratic oversight of trade
agreements.”—[Official Report, Trade Public Bill Committee,
23 January 2018; c. 43, Q86.]

Does my hon. Friend therefore agree that, for the
Government to meet their commitment that the Bill will
replicate existing arrangements as closely as possible,
they must support the amendment to ensure the opportunity
for scrutiny enjoyed by Members is closer to that currently
enjoyed by MEPs?

Barry Gardiner: Indeed—my hon. Friend is right.
Many Members on both sides of the House think it a
travesty that we are afforded less opportunity to scrutinise
things and less transparency than is afforded to our
colleagues in the European Parliament.

On the agreement on government procurement, once
we have had our opportunity to debate and vote on the
terms under which we will rejoin it, the Government
will then lodge our annexes with the WTO. The next
stage is to issue the regulations that will implement the
terms of our accession to the GPA, and then, in the
years thereafter, to make changes to our domestic legislation
that reflect the accession of new parties to the GPA or
the withdrawal of any countries that decide to leave it.

It is important to note that that is not a temporary
power covered by a sunset clause, as with the international
trade agreements in clause 2. This is a permanent power
for the Government to issue regulations implementing
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the UK’s obligations under the GPA into the indeterminate
future—for as long as the WTO remains and the GPA is
one of its constituent agreements. When we look at the
fine detail of the Bill, we yet again discover that it is not
a temporary little Bill about rolling over existing agreements;
it actually has permanent, lasting effect. The roll-over
powers could give Ministers the powers in perpetuity,
under the Henry VIII provision.

We hear that the Bill is small, necessary, timely and
time-limited, but in actual fact it is not. Our amendment 13
seeks to replace the negative resolution procedure, which
the Government wish to apply to clause 1(1), with the
affirmative procedure. I will remind the Committee of
what that means so that we have a proper understanding
of what we are talking about in this context, because it
will also be essential to several later amendments that
we will bring forward to other parts of the Bill.

The scrutiny procedure for delegated legislation in
the House of Commons has come in for intense criticism
in the context of the European Union (Withdrawal)
Bill. That criticism is well merited. The Hansard Society’s
expert report, “Taking Back Control for Brexit and
Beyond”, lifted the veil on just how badly the system is
failing to deliver the necessary scrutiny of secondary
legislation at precisely the moment we need full confidence
in it as we rebuild our system of checks and balances for
the post-Brexit future. That report does not make pleasant
reading.

The negative resolution procedure the Government
propose for regulations under clause 1(1) is the least
rigorous of all parliamentary procedures available.
Secondary legislation subject to the negative resolution
becomes law automatically once it has been laid before
Parliament and has remained unchallenged for the requisite
number of days—no need for a debate, no call for a
vote. MPs may pray against any regulation by means of
an early-day motion, but there is no obligation for the
Government to schedule parliamentary time to debate
that prayer.

The convention is that prayers made by Her Majesty’s
official Opposition should receive parliamentary time
for a debate, yet even then there is no guarantee that the
convention will be respected. In the 2015-16 parliamentary
Session, the Leader of the Opposition tabled a dozen
prayer motions for debate—five were granted. Of the
585 negative instruments laid before Parliament in that
session, only 3% were even debated. In the following
parliamentary Session, fewer than one in 100 statutory
instruments subject to the negative resolution procedure
were debated at all.

The main point of the negative resolution procedure
is to allow the Government to have their way without
any need to bother parliamentary democracy, and it has
been spectacularly successful. The last time a negative
instrument was successfully annulled in the House of
Commons was the Paraffin (Maximum Retail Prices)
(Revocation) Order in 1979. I think that tells the story
about what is intended by making these provisions
subject to the negative resolution procedure.

Faisal Rashid: Almost every individual who has appeared
before this Committee over the past week, from business
leaders to academics, civil activists and lawyers, has told
us that more needs to be done by way of parliamentary
scrutiny in this Bill. If the Government will not support
these amendments, what good reason do they have to
ignore the recommendations of these individuals?

Barry Gardiner: Again, my hon. Friend puts it very
succinctly and very well.

The delegated powers memorandum argues that the
negative resolution procedure is appropriate to implement
the UK’s obligations as an independent member of the
GPA. It argues that it would be inappropriate to demand
primary legislation to bring in the legislative changes
necessary to reflect our new status as an independent
GPA member, as this could introduce a significant delay
in the proceedings.

Labour Members agree; we are not opposing the
Government on that point. Primary legislation would
be inappropriate to implement our obligations under
the GPA once we had fully debated the terms on which
we were joining the agreement, as the Minister promised
us last Thursday that we will. Yet the issue here is not
primary versus secondary legislation; it is negative versus
affirmative in respect of the resolution procedure that
governs the secondary legislation.

We simply do not believe that the negative procedure
can be appropriate, precisely because of the lasting
damage that could be done to contractors currently
providing councils with goods and services if the regulations
about Government procurement are made wrongly. Nor
do we accept the Government’s contention that they
must be allowed to use the negative resolution procedure
because of time pressures inherent in the GPA itself. It
is entirely spurious to suggest that the 30-day period
between depositing the UK’s instrument of accession to
the GPA and the accession coming into force is in any
way coterminous with the drafting of a statutory instrument
and its passage through Parliament.

The guidance on drafting statutory instruments issued
by the Government Legal Service recommends allowing
an absolute minimum of 22 weeks for the very simplest
of negative instruments, with more complex ones requiring
anything up to 61 weeks from their inception to the time
they come into force—that is, well over year. Affirmative
resolution instruments require only marginally longer,
depending again on how complex they are—the
Government Legal Service suggests allowing 26 to 67 weeks.
In both cases, the process requires many months of
planning beyond the 30-day period stipulated in the
GPA. Government officials will have had to start work
on the secondary legislation months in advance of
depositing the UK’s accession instruments with the
WTO, and they can just as easily factor in an affirmative
resolution procedure as they can a negative one.

When it comes to the future accession of other WTO
members to the GPA, which may well happen, the
situation is even more acute. Here, Members of Parliament
will have had no opportunity to consider any of the
ramifications of opening up our public procurement
contracts to new countries. So the only chance we will
have of subjecting those new regulations to any scrutiny
will come through the procedure that we enshrine in
this Bill.

The WTO lists 10 countries that are in the process of
acceding to the GPA: Albania, Australia, China, Georgia,
Jordan, the Kyrgyz Republic, Oman, Russia, Tajikistan
and the former Yugoslav Republic of Macedonia. Five
other WTO members have undertaken commitments in
their WTO accession protocols to initiate accession to
the GPA: Afghanistan, Kazakhstan, Mongolia, Saudi
Arabia and the Seychelles. If and when they do accede,
the UK will need to open up its Government procurement
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contracts to suppliers from every one of those countries.
Once again, we agree with the Government that it
would be overly burdensome to require new primary
legislation every time another country accedes to the
GPA. We are not asking for that. But we disagree that
new Government regulations to implement our obligations
should just be passed through on the nod. That is why
we are arguing for the affirmative procedure in this
case too.

Once again, the Government’s argument that we are
constrained by the 30-day period between a country’s
accession and our having to grant that country access to
the UK’s public procurement market is entirely spurious.
We will have been party to the negotiations surrounding
their accession for months beforehand, giving Government
officials ample time to prepare the requisite instrument
for either negative or affirmative resolution.

This is a blunder. Even where a statutory instrument
is subject to the affirmative resolution procedure, the
scrutiny that it undergoes is still remarkably light. MPs
who have previously been assigned to Delegated Legislation
Committees—and there will be many in this House—know
they are not encouraged by the Whips to engage and
speak. The affirmative resolution procedure has been
called farcical and a waste of time. The Hansard Society
notes, not surprisingly, that this system is “not fit for
purpose”. It concludes with the stinging rebuke to all of
us who are responsible for the proper functioning of
Parliament that
“MPs can no longer be indifferent to the inadequacies in the
system. They must now finally take seriously their democratic
responsibility for delegated legislation.”

That is why the Labour party has tabled amendments
to the Bill calling for an upgrading of the process for
parliamentary scrutiny in respect of regulations stemming
from our new trade obligations. As we have noted
repeatedly, those obligations are serious. They are binding
commitments made in international treaties that cannot
easily be repealed. Domestic legislation can be repealed
much more easily. If there was ever an example of
secondary legislation crying out for proper parliamentary
scrutiny and oversight, this is it. For the regulations
necessary to implement obligations arising from the
UK’s independent membership of the GPA, we consider
the affirmative resolution procedure to be appropriate
and proportionate. However imperfect the system is, at
least the affirmative procedure provides Members of
Parliament with the possibility of a debate and a vote. It
is then up to us to make proper use of that opportunity.

Having heard the objections of such an independent
body as the Hansard Society, I hope Government Members
will agree with us—on this amendment at least—and
support it.

Greg Hands: The UK currently participates in the
government procurement agreement, known as the GPA,
through our EU membership. The GPA offers UK
businesses guaranteed access to approximately £1.3 trillion
per annum of global public contract opportunities. We
intend to remain in the GPA with the same rights and
obligations that we currently enjoy as part of the European
Union. Those were negotiated by the EU on behalf of
member states for the 1994 GPA. The 2012 revised GPA
was negotiated by the EU and scrutinised by the European
scrutiny Committees in Parliament.

The power in clause 1 is a narrow one designed to
allow us to implement the GPA as an independent
member, as well as to reflect new parties joining and
crucially—the hon. Member for Brent North rather
overlooked this—to allow existing parties to withdraw
from it. It will be a case of the UK using clause 1 to
reflect having a new status within an existing, established
agreement on procurement.

3 pm

We need to be able to use the power quickly, so that
UK businesses can continue to benefit from guaranteed
access to an annual global procurement market worth
£1.3 trillion. Parliament will have the opportunity to
scrutinise the terms of the UK’s independent membership
through the CRAG process. That process gives this
House the power to consider, and where it felt this
was appropriate, to block the UK’s ratification of
the GPA.

I would like to clear up what I think is a misinterpretation
by the hon. Member for Brent North of our exchanges
last Thursday. I have conveniently acquired a copy of
Hansard. I said:
“in other words, it is possible to bring a vote in Parliament”.

That does not say that there will be a vote in Parliament.
We all know that is how the negative procedure works.
It is possible to bring a vote in Parliament on the terms
under which the UK will join the GPA.

The hon. Member for Brent North intervened, seeking
clarification. I gave him that clarification. I repeated:

“That is why I was careful to clarify that it is possible to bring
forward a vote on the UK’s terms of entry into the GPA.”

That is not guaranteeing a vote; that is saying that it
is possible to have a vote.

Barry Gardiner: I agree with the Minister’s interpretation
of what he has just read out. Does he accept that he also
said the following:
“the terms on which the UK enters the GPA in our own right will
be subject to a separate vote in Parliament”?—[Official Report,
Trade Public Bill Committee, 25 January 2018; c. 131.]

Greg Hands: Hence, the clarification, twice over, to
be absolutely precise how that vote would work. I know
the hon. Gentleman has attacked the negative resolution
procedure, but I do not remember any such exhortation
when he was a Minister under Tony Blair—I did not
listen to every single thing he said in those years, but I
do not recall that. I think he would have troubled the
scorers if he had attacked such a procedure at the time
under CRAG, which as we know is an Act of Parliament
introduced by the last Labour Government.

The hon. Member for Brent North confirmed last
week that he did indeed vote for CRAG. He said it was
important in the days when the treaties in question had
already been scrutinised by the EU and scrutiny was
also passed down to
“this Parliament, where the European Scrutiny Committee…would
examine forensically the contents passed from Europe”.—[Official
Report, Trade Public Bill Committee, 25 January 2018; c. 149.]

I can reassure the hon. Gentleman that the revised GPA
in 2012 went through the very process he described to
the Committee and the very process that he voted for
in 2010.

The hon. Gentleman asked why the GPA power is
not time-limited. The answer is that new accessions to
the GPA are covered by the clause to ensure that the
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UK does not breach its own GPA commitments. It is
also essential to have the power to reflect withdrawals to
ensure that withdrawing parties do not continue to
enjoy guaranteed access to UK procurement markets.
I will speak in more detail about withdrawals from
the GPA.

The hon. Gentleman asserted that the GPA power
continues into perpetuity, including the Henry VIII
power. There is no Henry VIII power in clause 1, which
allows for the implementation of the GPA. The powers
in clause 1 are narrow in scope. They are designed
to allow the UK to make legislative changes that reflect
its new status as an independent member but, none
the less, as a member of an existing and settled agreement.

The UK needs to use the power in clause 1 quickly to
prevent UK businesses from losing guaranteed access
to valuable procurement markets. The revised GPA has
already been scrutinised by the EU and the European
Scrutiny Committee, using the powerful microscope the
hon. Gentleman described last week and for which he
voted not so long ago.

Faisal Rashid: Last Thursday my hon. Friend the
Member for Brent North spoke of the emails members
of this Committee had received from members of the
public urging them to amend this Bill to protect our
democracy. The number of these emails in my inbox—and,
I am sure, in all other Members’ inboxes—has reached
just over 5,000. If the Government will not support
these amendments to introduce at least some degree of
parliamentary scrutiny, what good reason can they give
the 5,000 individuals who have taken time to contact us
for ignoring their concerns?

Greg Hands: I thank the hon. Gentleman for his
intervention, because it allows me to put on the record
something that concerned all members of this Committee
when they logged on last Tuesday and discovered, seemingly,
a large number of emails—hundreds and, in one case,
1,200—about this Bill. I am sure he, in the course of
being a good constituency MP, would seek to check
whether those emails were, indeed, from his constituents.
I have to report that my colleague who received 1,200 such
emails discovered, following further examination by his
very diligent parliamentary staff, that precisely four of
those 1,200 emails came from his constituents.

I would say to the hon. Gentleman that, in respecting
parliamentary rules, I would have a close look at those
emails and ask where they are coming from. Is the hon.
Gentleman, indeed, answerable to these people? All of
them will have a Member of Parliament in this House
who will be the right person to direct those emails to.
Getting 5,000 emails from across Britain in relation to
one issue in this Parliament need not necessarily be
representative of a wider move against this Bill, which is
a technical Bill all about the continuity of our existing
trading arrangements.

Faisal Rashid: I thank the Minister for giving me
time. This is a national issue; it is not just a constituency-
based issue. I understand that there is parliamentary
procedure and that we do not have to reply to all those
emails if they are not from our constituents. However,
surely it tells us, as parliamentarians, that the problems
and issues among the general public and in the business
environment are quite immense.

Greg Hands: I thank the hon. Gentleman for his
intervention. We might be going too far down this road.
I do not want to sound in any way condescending to a
new Member, and my only advice to him, having been a
Member in this House for 12 years, would be that the
receipt of 5,000 emails from 650 constituencies is an
average of nine emails per constituency. If he is suggesting
that we make public policy, and that each of us makes
our policy decisions, based on the opinions of nine
constituents, I do not believe that would be a helpful
road for us to go down.

Returning to the GPA, the UK’s independent
membership will be considered under the CRAG process,
meaning Parliament will be able to scrutinise the terms
of the UK joining the GPA before the GPA can join in
the debate, as I referred to on Thursday. The Government
therefore believe that the negative resolution procedure
provides an appropriate level of parliamentary scrutiny
for the power to implement the GPA in clause 1.

Furthermore, the Opposition amendment would also
apply the affirmative resolution procedure when the
UK uses clause 1 to make regulations to reflect new
parties joining the GPA or—this is a very important
point—existing parties withdrawing from it. In the case
of new and withdrawing parties, it is important that the
UK is able to respond quickly and flexibly. Once a new
party deposits its instrument of accession, there is a
period of only 30 days before that accession comes into
force. The UK will then be under an immediate obligation
to provide that new party with guaranteed access to UK
procurement opportunities covered by the GPA. If the
UK failed to offer the new party this guaranteed access,
it would be in breach of its GPA commitment. On the
other hand, a party to the GPA can decide to withdraw
unilaterally, and where a party notifies the GPA committee
that they intend to withdraw, they will cease to be a
GPA member just 60 days later. Therefore, it is vital we
are able to react quickly to such a notification.

If the power to amend UK legislation to reflect
parties withdrawing from the GPA were subject to any
affirmative procedure, the UK might not be able to
legislate in time to remove the party by the 60-day time
limit, which, of course, could result in the UK contracting
authorities continuing to give guaranteed access to UK
markets to a party that is leaving or had already left the
GPA, and was therefore no longer entitled to access.

Barry Gardiner: I am listening carefully to the Minister.
Does that 60-day timescale for countries seceding from
the GPA mean that in those cases the Minister will not
be able to fulfil the guidelines for statutory instruments
that I referred to? If that is the case, it suggests that at
an absolute minimum a statutory instrument, even on
the negative procedure that he proposes, would only be
for 22 weeks and at the outside for 60 weeks. Is he
confirming to the Committee that in those circumstances,
the guidelines laid down by the Government and Parliament
in this area, even for the negative procedure, would not
apply?

Greg Hands: I want to make sure of the answer to the
hon. Gentleman’s question. Perhaps I can pledge to
write to him, copying in other members of the Committee
and you, Mr Davies, on precisely how this fits in with
our statutory instrument procedures.

Barry Gardiner: Absolutely.
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Greg Hands: To conclude, the withdrawing party
would have no obligation to give UK businesses reciprocal
access to its procurement markets, and it is of course
vital that Parliament has the opportunity to scrutinise
new accessions to the GPA.

I reassured the Committee last week and earlier today
that we want to ensure a clear and significant role for
Parliament in scrutinising future trade agreements. The
provisions will enable those agreements to be completed
effectively and efficiently, while respecting due process
in Parliament. New accessions to the GPA will be
included within that scrutiny process. That will ensure
that Parliament can scrutinise new accessions during
accession negotiations. The power that we are discussing
will be used after that scrutiny, and approval of the
accession, so I invite the hon. Member for Brent North
to withdraw the amendment.

Barry Gardiner: I am grateful to the Minister for his
assurance that he will write to the Committee, but I will
press the amendment to a vote, because it makes an
important point.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 13]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Barry Gardiner: I beg to move amendment 16, in
schedule 2, page 12, line 5, leave out “or 2(1)”.

This is linked to amendments 14, 15, 17, 19 and 20.

The Chair: With this it will be convenient to discuss
the following:

Amendment 14, in schedule 2, page 12, line 6, at end
insert—

“(1A) A statutory instrument containing regulations of a Minister
of the Crown under section 2(1) in respect of a free trade
agreement which meets the criteria under section 2(3) may not be
made unless all provisions of paragraph 2A have been satisfied.”

This amendment is linked to amendments 15 and 16, which would
require the United Kingdom’s free trade agreements with third
countries which already have a corresponding agreement with the
European Union to be subject to a super-affirmative resolution
procedure prior to ratification.

Amendment 15, in schedule 2, page 12, line 17, at end
insert—

“Scrutiny of corresponding agreements: super-affirmative procedure

2A (1) Before a free trade agreement which meets the criteria
under section 2(3) and to which the United Kingdom is a
signatory may be ratified, the Secretary of State must lay before
Parliament—

(a) a draft order to the effect that the agreement be
ratified, and

(b) a document which explains why the Secretary of State
believes that the agreement should be ratified.

(2) The Secretary of State may make an order in the terms of
the draft order laid under subparagraph (1) if—

(a) after the expiry of a period of 21 sitting days after the
draft order is laid, no committee of either House of
Parliament has recommended that the order should
not be made, and

(b) after the expiry of a period of 40 sitting days after the
draft order is laid, a motion in the terms of the draft
order is approved by a resolution of each House of
Parliament.

(3) If a committee of either House of Parliament recommends
that an order should not be made under subparagraph (2), the
Secretary of State may, after the expiry of a period of 60 sitting
days after the draft order is laid, make a motion for a resolution
in each House of Parliament in the terms of the draft order.

(4) If a motion in the terms of the draft order is approved by a
resolution of each House of Parliament under subparagraph (2)(b)
or (3), the Secretary of State may make an order in the terms of
the draft order.

(5) A free trade agreement to which this paragraph applies
shall not be deemed to be a treaty for the purposes of Part 2 of
the Constitutional Reform and Governance Act 2010.

(6) In section 25 of the Constitutional Reform and Governance
Act 2010, after subsection (1)(b), at end insert—

‘but does not include a free trade agreement to which
paragraph 2A of Schedule 2 to the Trade Act 2018 applies.’”

This would require the United Kingdom’s free trade agreements with
third countries which already have a corresponding agreement with the
European Union to be subject to a super-affirmative resolution
procedure prior to ratification.

Barry Gardiner: Let me state for the record that I am
grateful to you, Mr Davies, and to the Clerks for agreeing
to the reordering that we requested, so that amendments 14
and 15 could be selected with amendment 16, and
debated ahead of amendments 17 and 19. I will try to
make it clear why that is necessary.

3.15 pm

I touched on the central problem of the Bill in my
opening remarks in Committee when we first began our
line-by-line examination of it. The Bill provides for the
Government to issue regulations that will implement
the UK’s new trade agreements with countries that
currently have a trade agreement with the EU. The new
UK trade agreement need bear no resemblance whatever
to the EU agreement that it replaces; the Bill contains
nothing requiring the UK agreement to match or mirror
the EU’s existing agreement in any way, shape or form.
It can be a wholly new departure with wholly new
obligations. All the Bill requires is that the other signatory
and the European Union were signatories to a trade
agreement before Brexit took effect.

As we know from our witness sessions, there is every
possibility that our trading partners will seek to use the
negotiations on a new agreement with the UK to reopen
any areas where they were unhappy with the outcome of
their negotiations with the European Union. That is
precisely what South Africa’s Trade Minister, Rob Davies,
confirmed last year when he said that South Africa
would be looking to expand the agricultural trade quotas
and revisit the sanitary and phytosanitary measures
that were negotiated as part of the EU’s economic
partnership agreement with the Southern African
Development Community.

215 216HOUSE OF COMMONSPublic Bill Committee Trade Bill



Nor will the new UK agreement have undergone any
process of scrutiny akin to the process that currently
pertains, in which both the EU and our European
Scrutiny Committee examine and debate trade agreements
as they are being negotiated, as well as when they are
being prepared for signing and ratification. Instead, the
Government must simply lay the text of any new agreement
before Parliament for 21 sitting days, as we have discussed
extensively.

Using the power granted by the Bill, the Government
can issue implementing regulations by means of the
negative procedure, effectively removing Parliament from
the process. That is why the Library briefing, which I
cited earlier, is undeniably correct in stating bluntly that
the Bill
“seeks to minimise Parliament’s role”.

Rather than repeating what I said, I will quote the
righthon.andlearnedMemberforBeaconsfield(MrGrieve);
he asked the Secretary of State for International Trade:
“does the delegated powers memorandum not make it absolutely
clear that the powers are broad enough to enable not just the
implementation of these agreements, but their substantial amendment,
including the creation of new obligations? Does that not then
make it sensible—I urge him to do this—for the Government to
look, as the Bill progresses, at ways to ensure that those can be
properly scrutinised? That is because the methods we currently
have of the European Scrutiny Committee and the European
Parliament will no longer exist. That is a relevant issue for this
House, and if the Government were to look at it in a sensible
light, the Bill would be improved.”—[Official Report, 9 January 2018;
Vol. 634, c. 218.]

I could not have put it better. The right hon. and
learned Member for Beaconsfield is absolutely right.
This is the moment for the Government to look at the
issue in the sensible light that he proposed, and to make
those necessary improvements to the Bill.

Schedule 2(2) is where the issue comes to a head, as it
deals with parliamentary scrutiny of regulations that
will implement the new UK trade agreements designed
to replace those we have by virtue of being in the EU.
Our amendment 15, the substantive amendment in this
group, speaks directly to our desire to ensure that
Parliament can subject the new free trade agreements to
proper scrutiny.

I point out again that amendment 15 speaks to the
UK’s new free trade agreements—the significant,
comprehensive trade agreements that are notifiable under
the article XXIV of the general agreement on tariffs
and trade and article V of the general agreement on
trade in services. It does not suggest that we need to
adopt such a process in respect of the other trade
agreements that remain undefined in the Bill, namely
mutual recognition agreements and the like. We are
concerned with major free trade agreements that could
have lasting social and economic impacts—precisely the
type of treaty that has aroused public anger and resistance
to the free trade agenda over the past few years.

Amendment 15 introduces a super-affirmative procedure
to the process prior to ratification. This is the only
procedure available to Parliament that ensures a proper
level of scrutiny, guaranteeing both Houses of Parliament
a vote on whether to approve the ratification of a new
treaty. It provides for a Committee of either House to
recommend rejection of the treaty; that goes some way
towards replacing the lost powers of the European
Scrutiny Committee. As per normal parliamentary custom,
the precise function of such a Committee would be
detailed in the Standing Orders.

We have deliberately constructed this amendment in
such a way that the process applies prior to ratification.
It would require the Government to lay before Parliament
a draft order under which the trade agreement in question
would be ratified. During the period covered by the
Bill’s sunset clause, any UK free trade agreements that
met the criteria of clause 2(3) would go through this
process, rather than through CRAGA.

Once the new UK trade agreement has undergone
this process of enhanced scrutiny, it will be possible to
relax the level of scrutiny for the regulations needed to
implement the trade agreement, as the treaty itself will
have been through sufficient scrutiny prior to its ratification.
This is why we needed to reorder the groups of amendments
so as to take amendment 15 before amendment 19. If
amendment 15 is voted through, we will not need
amendment 19, as the scrutiny will already have taken
place prior to ratification.

If, on the other hand, the Government vote down
amendment 15, we will have failed to introduce a proper
process of scrutiny prior to ratification. In that instance,
trade agreements will have been ratified with a minimum
of parliamentary involvement. We will therefore need
to rely on scrutiny of the implementing regulations. We
would then press to a vote amendment 19, which provides
for the super-affirmative procedure.

Faisal Rashid: The super-affirmative procedure closely
replicates the powers that MEPs enjoy in the European
Union, so does my hon. Friend agree that if the
Government are to meet their commitment that the Bill
will replicate existing arrangements as closely as possible,
they must support the amendment?

Barry Gardiner: Again, my hon. Friend makes the
point about the discrepancy between the scrutiny available
to us here in this sovereign Parliament and the scrutiny
available to members of the European Parliament. It
would seem entirely at odds with the Government’s
stated purpose for the European Union (Withdrawal)
Bill if we ended up having fewer scrutiny powers than
Members of the European Parliament. That would
seem to be a travesty.

I look forward with perhaps slightly more than the
usual expectation to the Minister’s response to the
amendment, given that this is the issue on which not
only the right hon. and learned Member for Beaconsfield
spoke on Second Reading, but on which several other
hon. Members from across the House registered their
profound concern. This is the moment when we discover
whether the Government are prepared to heed the calls
of right hon. and hon. Members alike and look at the
Bill in a much more sensible way.

Greg Hands: Let me reassure hon. Members that I
listened very carefully to what the hon. Member for
Brent North said. First, let me repeat that the majority
of free trade agreements within the scope of the Bill
have already been ratified, and Parliament had the
opportunity to scrutinise them during ratification.
Parliament’s European Scrutiny Committee also scrutinised
these agreements when they were negotiated, included,
signed and provisionally applied. They had, of course,
already gone through the European Parliament process
as well, to which the hon. Member for Warrington
South helpfully drew our attention.
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The Government have made clear their intention to
ratify by exit date all the EU free trade agreements that
currently provisionally apply, including the EU-Canada
comprehensive economic and trade agreement agreement,
and the economic partnership agreement with the Southern
African Development Community, or SADC.

The hon. Member for Brent North drew attention to
the comments of a South African Minister. To be
honest, I cannot remember precisely whom he referred
to, but for clarity I refer him to the memorandum of
understanding signed by the Secretary of State for
International Trade in South Africa in either August or
September. Both parties specifically agreed to transition
the agreement and maintain continuity, without substantive
change. Whatever the hon. Gentleman’s South African
said, the memorandum of understanding is absolutely
clear in that regard. As I said to the International Trade
Committee last week, 70-plus countries have agreed in
principle to maintain continuity in trading arrangements.
For example, we signed a similar memorandum with the
CARIFORUM group to do precisely that.

Parliament’s scrutiny of these agreements, which have
already been scrutinised, will be guaranteed by the
process under the Constitutional Reform and Governance
Act 2010. As we have made clear, this is a technical
exercise to secure continuity in our existing trading
arrangements, not an opportunity to renegotiate the
terms of existing agreements. That means that further
scrutiny of those agreements, the benefits of which are
already felt by businesses and consumers, is unnecessary.
As we have made clear, we want Parliament to play a
vital role in the scrutiny of future trade agreements that
are not covered by the Bill, but that is for a separate
occasion. We made clear in the trade White Paper and
in this Committee on Thursday that our future trade
policy must be transparent and inclusive.

Faisal Rashid: We heard from many witnesses last
week that so-called roll-over agreements not only will
be legally distinct from our existing EU agreements, but
are likely to be substantially different in their terms.
Does the Minister agree that those new agreements
need to be subjected to adequate scrutiny and parliamentary
oversight, and that a super-affirmative procedure is
appropriate?

Greg Hands: I thank the hon. Gentleman for his
intervention. I very much appreciate the way, as a new
Member, he is getting stuck into the Bill, but I remind
him that, in terms of securing the continuity of agreements,
more than 70 countries have now agreed that there will
not be substantive change. I mentioned South Africa,
with which we have a memorandum of understanding
saying that. There is no need to re-scrutinise agreements
that are substantively the same and have already been
through the proper scrutiny processes of both Houses.
That is why we made clear in the trade White Paper and
in this Committee on Thursday that our future trade
policy must be transparent and inclusive, and that
Parliament will be engaged throughout the process. I
therefore ask the hon. Member for Brent North to
withdraw amendment 16.

Barry Gardiner: We intend to press amendment 16 to
a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 7, Noes 10.

Division No. 14]

AYES

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Barry Gardiner: I beg to move amendment 17, in
schedule 2, page 12, line 6, at end insert—

“(1A) A statutory instrument containing regulations of a Minister
of the Crown under section 2(1) may not be made unless a draft
of the instrument has been laid before, and approved by a
resolution of, each House of Parliament.”

This would require regulations implementing international trade
agreements to be subject to the affirmative resolution procedure.

The Chair: With this it will be convenient to discuss
amendment 19, in schedule 2, page 12, line 6, at end
insert—

“(1A) A statutory instrument containing regulations of a Minister
of the Crown under section 2(1) may not be made except in
accordance with the steps in subparagraphs (1B) to (1E).

(1B) The Minister shall lay before Parliament—

(a) a draft of the regulations, and

(b) a document which explains why the Secretary of State
believes that regulations should be made in terms of
the draft regulations.

(1C) The Minister may make an order in the terms of the draft
regulations laid under subparagraph (1B) if—

(a) after the expiry of a period of 21 sitting days after the
draft regulations are laid, no committee of either
House of Parliament has recommended that the
regulations should not be made, and

(b) after the expiry of a period of 60 sitting days after the
draft regulations are laid, the draft regulations are
approved by a resolution of each House of Parliament.

(1D) If a committee of either House of Parliament recommends
that the regulations should not be made, the Secretary of State
may—

(a) lay before Parliament revised draft regulations, or

(b) after the expiry of a period of 40 sitting days after the
revised draft regulations are laid, make a motion for a
resolution in each House of Parliament for approval
of the draft regulations.

(1E) If a motion under subparagraph (1D)(b) is approved by a
resolution of each House of Parliament, the Secretary of State
may make the regulations.”

This would require regulations implementing international trade
agreements to be subject to the super-affirmative resolution procedure.

Barry Gardiner: Amendment 19 would require any
regulations implementing new UK trade agreements to
be subject to a super-affirmative procedure. If the
Government are not willing to allow us the super-affirmative
procedure prior to ratification, as they have just shown
they are not, we will be compelled to argue for it
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afterwards. Clearly, we would prefer to keep the stable
door shut rather than having to retrieve the horse after
it has bolted, but if we could at least provide for some
parliamentary process subjecting implementing regulations
to scrutiny, that would be better than nothing. As it is
presently constituted, nothing is precisely what the Bill offers.

The procedure mirrors that which we seek to introduce
with amendment 15: namely, in this case, a proper
process granting Parliament the power to subject
implementing regulations to scrutiny. The provisions
are drawn from existing primary legislation that provides
for enhanced scrutiny in other contexts. Once again, the
key elements of them are that a Committee of either
House can object to the regulations, and that both
Houses must give their approval before the Secretary of
State can proceed with making the regulations.

3.30 pm

Amendment 17 is, in a sense, our fall-back position
should amendment 19 not succeed. I cannot believe
that the Government will risk the ire of right hon. and
hon. Members from the Conservative party as well as
the Opposition parties by turning down every single
attempt to introduce scrutiny provisions to the Bill. We
would have preferred something altogether more
rigorous than just intervening at the late stage of
implementing regulations, but if that is all that the
Minister is prepared to leave us with, we will have to
satisfy ourselves with that meagre pottage. In the relevant
Delegated Legislation Committee we would then able
to have a debate and vote when the implementing
regulations were submitted.

Greg Hands: I think we are potentially about to have
quite a similar debate to the one that we just had, but let
me be as succinct as I can. I remind Members that this
power will be used only to introduce regulations that
reflect current obligations in our EU trade agreements.
That means that we are not seeking to change the
effects of our existing trade agreements through the
power. The agreements have already been examined by
Parliament as part of its regular scrutiny of EU business.
Ratified free trade agreements have already been through
the normal parliamentary scrutiny process for treaty
ratification.

Barry Gardiner: The Minister said that the Government
are not proposing to change the provisions in any of
the treaties. I think he said earlier in our debate that
71 countries had already agreed. Could he just clarify
for the Committee once and for all, because he has
failed to do so thus far, whether that includes Norway,
Switzerland and Turkey?

Greg Hands: I thank the hon. Gentleman, but we
have already covered that ground as well. The agreements
with Norway, Turkey and Switzerland will inevitably be
dependent on our future trading relationship with the
European Union, because of the unique way that each
of those countries operates in conjunction with the
European Union.

The hon. Gentleman says that we are not proposing
changes. It is just as important to recognise that more
than 70 of our partners do not want substantive changes
to the agreements either. Perhaps we need to put aside
for a moment some of the ways in which the Bill
operates, and think about what is in the interests of our

trading partners. It is as much in their interests as ours
to have continuity of the existing agreements. It is
therefore not a surprise to me that more than 70 countries
have said that they are not seeking substantive changes
to the agreements.

Matt Western (Warwick and Leamington) (Lab): I
appreciate the point that the Minister seeks to make.
However, as he says, there are 70 of them and one of us.
In any negotiation, the disadvantage is always with the
minority. We are going to be in a very difficult position.
One could well imagine—this point came up at the
International Trade Committee last week—that the
opportunity exists for those nations to renegotiate or,
recognising the time pressure that we will be under, to
make changes. Surely it should be for Parliament to
consider any such change to a trade agreement, not for
the Minister or a select few.

Greg Hands: The hon. Gentleman puts his question
in a reasonable way. I know he is a member of the
International Trade Committee and was there for
the evidence session last Wednesday. However, it is not
the case that we and the 70-plus countries are in some
kind of plurilateral agreement. The number he talks
about is the number of agreements, not the number of
negotiating partners to that same agreement. Essentially,
they would run the same risk that we would run if
anyone were to want to renegotiate the agreement. The
risk is that we would run out of time to have the
transitioned agreement in place come the day that we
leave the European Union. We have as much risk and
as much downside as the counterpart does. That is the
important thing to understand. The Government therefore
consider the negative procedure to offer the appropriate
level of further scrutiny over the operation of the power.

Turning to amendment 19, as we have made clear, the
purpose of the Bill is to help maintain the effects of our
existing trading arrangements as we leave the EU. It is
vital that we secure that continuity without delay, to
avoid disruption for businesses and consumers. That is
why we are seeking a power that ensures that our
transitioned trade agreements can be implemented in
the nimblest and most efficient way possible, through
the negative resolution procedure. A switch to the super-
affirmative procedure would risk undermining that objective.
Statutory instruments subject to the super-affirmative
procedure may take even longer than using primary
legislation to implement a transitioned agreement, which
would therefore increase the risk of a cliff edge in our
trading relationships.

Matt Western: Just to clarify—the Minister can correct
me if I am wrong—the agreements will in many cases
trilateral because of our existing relationship with the
EU and the relationship with the other country among
the 70-plus the Minister mentioned. There is therefore
an opportunity for that other country to make the
negotiation or arrangement difficult. That is why we are
seeking to put in place scrutiny in Parliament.

Greg Hands: I refer the hon. Gentleman to the comments
I made earlier: none of the 70-plus countries that we
have spoken to has said that it wants to do that. It
would not be in their interests for them to do so, for
reasons of maintaining continuity in our trade relations.
That is very much in our and their interests.
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[Greg Hands]

Let me finally remind the Committee that Parliament
still has oversight of statutory instruments introduced
under the negative resolution procedure, using well-
established processes as outlined in CRAG. I therefore
ask the hon. Member for Brent North to withdraw the
amendment.

Barry Gardiner: We will press amendment 17 to a
vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 15]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 19, in schedule 2, page 12, line 6,
at end insert—

“(1A) A statutory instrument containing regulations of a
Minister of the Crown under section 2(1) may not be made
except in accordance with the steps in subparagraphs (1B) to
(1E).

(1B) The Minister shall lay before Parliament—

(a) a draft of the regulations, and

(b) a document which explains why the Secretary of State
believes that regulations should be made in terms of
the draft regulations.

(1C) The Minister may make an order in the terms of the draft
regulations laid under subparagraph (1B) if—

(a) after the expiry of a period of 21 sitting days after the
draft regulations are laid, no committee of either
House of Parliament has recommended that the
regulations should not be made, and

(b) after the expiry of a period of 60 sitting days after
the draft regulations are laid, the draft regulations
are approved by a resolution of each House of
Parliament.

(1D) If a committee of either House of Parliament recommends
that the regulations should not be made, the Secretary of State
may—

(a) lay before Parliament revised draft regulations, or

(b) after the expiry of a period of 40 sitting days after the
revised draft regulations are laid, make a motion for a
resolution in each House of Parliament for approval
of the draft regulations.

(1E) If a motion under subparagraph (1D)(b) is approved by a
resolution of each House of Parliament, the Secretary of State
may make the regulations.”—(Barry Gardiner.)

This would require regulations implementing international trade
agreements to be subject to the super-affirmative resolution procedure.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 16]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Barry Gardiner: I beg to move amendment 20, in
schedule 2, page 12, line 6, at end insert—

“(1A) A statutory instrument containing regulations of a
Minister of the Crown under section 2(1) relating to an
international trade agreement other than a free trade agreement
which does not meet the criteria under section 2(4) may not be
made unless a draft of the instrument has been laid before, and
approved by a resolution of, each House of Parliament.”

This would require regulations implementing an international trade
agreement which is not a free trade agreement and which does not
correspond to a prior or existing EU agreement to be subject to the
affirmative resolution procedure.

This is the final amendment in our series trying to
introduce just a modicum of parliamentary scrutiny
into the Bill. It refers to the last category of trade
agreements that have not yet been covered in the previous
amendments.

If hon. Members cast their minds back to amendment 3,
which we presented in the first line-by-line sitting last
Thursday, that amendment sought to expand the remit
of the Bill to include not just agreements that correspond
to existing EU agreements but those with countries
where there is no prior EU agreement in place. The
major set of amendments that I presented at that sitting
sought to introduce a full process of preparation, debate
and scrutiny up to the point of signature of free trade
agreements within the category of comprehensive
agreements that need to be notified under GATT
article XXIV or GATS article V. Amendment 20 picks
up on trade agreements that are not free trade agreements
for the purposes of GATT article XXIV or GATS
article V, and that do not correspond to an existing
EU agreement. Without the amendment, they would
not be covered anywhere in the expanded Bill as we
envisage it.

We do not believe that it would be an appropriate use
of parliamentary time to subject every new mutual
recognition agreement to the full rigour of impact
assessment and mandate-setting parliamentary scrutiny.
We believe it would be enough to have the minimum
scrutiny of the affirmative resolution procedure, which
allows for a debate and vote where it is thought necessary,
but which also allows for the swift passage of regulations
through Parliament where they are clearly non-controversial.

I will point out here that some mutual recognition
agreements and other agreements are potentially very
controversial. In the case of mutual recognition agreements
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with countries whose regulatory systems are radically
different from our own, such as the United States, there
could be huge pitfalls in allowing for mutual recognition
where it could lead to products entering the UK market
that have not been subjected to the rigorous tests that
we demand in our jurisdiction. If anything, we are
erring on the side of being too pragmatic in suggesting
that those agreements be subjected to the affirmative
resolution procedure only, seeing as the affirmative
procedure can be open to the abuse I described earlier in
my reference to the Hansard Society’s report. At least
we can take comfort in the fact that a Delegated Legislation
Committee would have the power to hold the most
controversial regulations up to scrutiny and subject
them to a vote in Parliament, which would be a quantum
leap from what the Bill currently offers.

Greg Hands: Clause 2 would limit the scope of
agreements on which the power can be used to those
where the other party had a free trade agreement signed
with the EU before exiting. Amendment 20 would
establish a procedure whereby the power is used in
relation to agreements falling outside those parameters.
As we do not wish to extend the scope of clause 2 to
allow the power to be used in relation to more agreements,
it follows that we do not need to apply a procedure to
the implementation of such agreements. The amendment,
therefore, is unnecessary in every way.

However, if the spirit of the amendment is to explore
what constraints we have drafted into the clause 2
power, I am happy to provide reassurance to the Committee.
As I have said before, the power can be used only in
relation to free trade agreements with countries that
have signed EU free trade agreements before exit day. A
free trade agreement covers substantially all trade notifiable
to the World Trade Organisation. To be clear, the power
cannot be used to amend primary legislation except
when that primary legislation is retained EU law. It
cannot be used to implement a trade agreement between
the United Kingdom and the European Union itself.
Nor can it be used to extend or create new criminal
offences or create new fees or charges.

The power has a five-year sunset clause from exit day.
If the Government wish to extend this period, they may
do so only with the permission of both Houses. We and
our trading partners are clear that this will be a technical
exercise to ensure continuity in trading relationships. It
is not an opportunity to change or renegotiate the terms
of these EU agreements. Therefore, I ask the hon.
Member for Brent North to withdraw the amendment.

Barry Gardiner: I do not wish to shock the Committee,
but we will not press the amendment to a vote. I beg to
ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

3.45 pm

Amendment proposed: 14, in schedule 2, page 12,
line 6, at end insert—

“(1A) A statutory instrument containing regulations of a
Minister of the Crown under section 2(1) in respect of a free
trade agreement which meets the criteria under section 2(3) may
not be made unless all provisions of paragraph 2A have been
satisfied.”—(Barry Gardiner.)

This amendment is linked to amendments 15 and 16, which would
require the United Kingdom’s free trade agreements with third countries
which already have a corresponding agreement with the European
Union to be subject to a super-affirmative resolution procedure prior to
ratification.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 17]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 15, in schedule 2, page 12, line 17,
at end insert—

“Scrutiny of corresponding agreements: super-affirmative procedure

2A (1) Before a free trade agreement which meets the criteria
under section 2(3) and to which the United Kingdom is a signatory
may be ratified, the Secretary of State must lay before Parliament—

(a) a draft order to the effect that the agreement be
ratified, and

(b) a document which explains why the Secretary of State
believes that the agreement should be ratified.

(2) The Secretary of State may make an order in the terms of
the draft order laid under subparagraph (1) if—

(a) after the expiry of a period of 21 sitting days after the
draft order is laid, no committee of either House of
Parliament has recommended that the order should
not be made, and

(b) after the expiry of a period of 40 sitting days after the
draft order is laid, a motion in the terms of the draft
order is approved by a resolution of each House of
Parliament.

(3) If a committee of either House of Parliament recommends
that an order should not be made under subparagraph (2), the
Secretary of State may, after the expiry of a period of 60 sitting
days after the draft order is laid, make a motion for a resolution
in each House of Parliament in the terms of the draft order.

(4) If a motion in the terms of the draft order is approved by a
resolution of each House of Parliament under subparagraph (2)(b)
or (3), the Secretary of State may make an order in the terms of
the draft order.

(5) A free trade agreement to which this paragraph applies
shall not be deemed to be a treaty for the purposes of Part 2 of
the Constitutional Reform and Governance Act 2010.

(6) In section 25 of the Constitutional Reform and
Governance Act 2010, after subsection (1)(b), at end insert—

‘but does not include a free trade agreement to which
paragraph 2A of Schedule 2 to the Trade Act 2018 applies.’”—
(Barry Gardiner.)

This would require the United Kingdom’s free trade agreements with
third countries which already have a corresponding agreement with the
European Union to be subject to a super-affirmative resolution
procedure prior to ratification.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 18]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill
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Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Schedule 2 agreed to.

Schedule 3 agreed to.

Clause 4 ordered to stand part of the Bill.

Clause 5

THE TRADE REMEDIES AUTHORITY

Question proposed, That the clause stand part of the
Bill.

Mr Mark Prisk (Hertford and Stortford) (Con): I will
not detain the Committee for long, but it is important
when we establish a new authority to step back. Some
of these issues will be raised in debates on amendments,
so I will not get too far into the detail.

I strongly support the creation of the Trade Remedies
Authority. As our trade policy is slowly developed in the
months and years to come, we will need it to be underpinned
by a robust remedies regime. Certain characteristics of
the authority are very important, and it would aid the
interpretation of the Bill in due course if the Government’s
aims and intentions were set out on the record.

For an authority to be effective, it needs certain
characteristics. First, it needs to be objective and evidence-
based. I think that most Members would agree with
that in general, but it becomes far more difficult when
there is an acute case that is difficult in our constituencies
or is of a totemic nature nationally. We need to be clear
when we establish the authority that it should be objective
and evidence-based in its deliberations and when advising
Ministers.

Secondly, the organisation needs to have a broad
base. It needs to be open and accessible. All stakeholders
must feel that they are able to engage with the authority,
and that they are listened to by its whole structure. We
have heard examples of authorities in other countries. I
simply say that I want to ensure that the consultation
process includes not just the business world, but the
workers whose jobs may well be threatened and consumers,
whom we heard mentioned in evidence. I hope that the
Minister can confirm that it will. Many of these issues
require a balance between those two sides, and we need
to ensure that we have such a balance. It is also important
that the authority listens and is seen to listen. The
characteristics I have touched on—objectivity, broadness
and inclusivity—are important if the authority is to be
recognised both here in the United Kingdom and by
our trading partners abroad.

The third characteristic is efficiency—or timeliness,
as some lawyers describe it. I always find it entertaining
when lawyers describe timeliness. Efficiency is of course
in tension with the idea of a broad consultation, but we
are all aware that there will be cases where prompt

action is required, so it is necessary to have good
processes in place. Although those will clearly come
later, it is important that we put that on the record at
this stage, and we would benefit from hearing from the
Minister about that.

The most important characteristic, however, is
independence. We have heard on Second Reading and
in Committee that we all want the authority to be
independent and that, naturally, it should be at arm’s
length from the Government—the current Administration
and future Administrations—for many years to come.
That is right, but if it is to be effective, the authority
also needs to be able to withstand the media and
political pressures that will arise when individual cases
come forward. We must ensure that the structure that
the Bill builds is robust enough to withstand those
pressures. That is why the authority’s non-executive
members must be appointed on the basis not of sectional
interest but of merit.

We will debate in due course whether the non-executive
members should include people from Wales or Scotland,
or trade unionists. There are merits to ensuring that the
authority listens to all such interests, but I worry that if
non-executive members are appointed because they
represent one sectional interest or another, the authority’s
ability to give independent, objective advice to the
Government will be limited. We will come on to the
details of that when we debate amendments, but that is
an important broad principle.

I strongly believe that if we are to have a remedies
authority and an effective set of remedies rules, we need
to ensure that those principles are clearly set out not
just in legislation but by Ministers and those who are
appointed to the authority, so that people both here and
abroad can see that that is the intention. I think that
would also answer some of the concerns about whether
the authority will listen to workers through the trade
union movement, by ensuring that consultation is broad
and that the authority is clearly outward facing.

It comes back down to this last point: if we want
others to follow the rules in trade, so that we have a free
and fair system, we have to be seen to abide by those
rules ourselves. There will come a moment when this
authority reports to a Minister, when there will be a
totemic business that is right on the cusp because of a
particular practice, or there will be job losses that
sharply affect a community that has already lost many
jobs. At that moment, the test of the authority is
whether it is objective. Is it giving its advice to Ministers
on the basis of evidence? Is it genuinely independent
and therefore able to be trusted by people here and
abroad? Those are important principles and I welcome
the Minister’s response.

Greg Hands: Right.

Bill Esterson: He didn’t tell you?

Greg Hands: No.

Mr Davies, I would like to start by stressing that the
Government recognise the important role of making
sure—that you are in the right place at the right time.
[Laughter.]

I will respond to my hon. Friend the Member for
Hertford and Stortford because he raised some incredibly
strong points. Free trade is not trade without rules, as
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the Secretary of State outlined on Second Reading. It is
vital for us to have the ability to conduct and operate
trade remedies. That is the position we need to be in. I
am therefore doubly if not triply surprised that the
Opposition voted against creating this body on Second
Reading.

My hon. Friend outlined—I know that we will come
on to debate some of this when we consider the
amendments—some of the key parameters that we
want in the Trade Remedies Authority, in that it needs
to have regard to a wide variety of stakes and interests
in this whole process: businesses, workforces, consumers
and so on. We need to make sure that our regime is
robust in this space.

It is also important for the message we send abroad,
because Members know that free trade has been questioned
by more and more countries over the last five to 10 years.
Many countries are looking at what the UK does generally
in trade policy—and that includes trade remedies—to
show that we are committed free traders. People are
looking forward to the UK rectifying its own schedules
at the World Trade Organisation as we retain and regain
our independent voice there to make these points. Trade
remedies are a vital part of that and it would be folly for
the UK not to have a proper arm’s length trade remedies
authority that can do this.

As for my hon. Friend’s points on efficiency and
promptness, regarding some of the detail of the Trade
Remedies Authority’s operations, I advise him to have a
look at what is going on with the Taxation (Cross-Border
Trade) Bill, which incorporates a lot of the day-to-day
workings of the Trade Remedies Authority and is being
debated as we speak in another room. Most of all,
regarding his important points about the independence
and arm’s length nature of this body, it is incredibly
important to ensure that we have specialists on it who
can withstand pressures, non-executives appointed on
merit and not representing sectional interests. We need
to make sure that our Trade Remedies Authority members
can consider UK-wide issues, but also regional issues at
the same time, without being beholden to a particular
sector or region. Our objective is therefore to have an
independent, evidence-based approach to trade remedies.

Question put and agreed to.

Clause 5 accordingly ordered to stand part of the Bill.

Schedule 4

THE TRADE REMEDIES AUTHORITY

Bill Esterson (Sefton Central) (Lab): I beg to move
amendment 21, in schedule 4, page 14, line 24, leave out
line 34 and insert—

“(a) a member to chair it, appointed by the Secretary of State
with the consent of the International Trade Committee of the
House of Commons,”.

This would establish the requirement for Parliament, through the relevant
committee, to give its consent to the Secretary of State’s recommendation
for appointment to the Chair of the Trade Remedies Authority.

The Chair: With this it will be convenient to discuss
the following:

Amendment 39, in schedule 4, page 14, line 34, at end
insert
“with the consent of each devolved authority,”.

This amendment would require the Secretary of State to secure the consent
of each devolved authority before appointing the Chair of the TRA.

Amendment 38, in schedule 4, page 14, line 34, at end
insert—

“(aa) a non-executive member appointed by the Secretary
of State with the consent of the Scottish Ministers,

(ab) a non-executive member appointed by the Secretary
of State with the consent of the Welsh Ministers,”.

This amendment would require UK Ministers to secure the consent of
the Scottish Ministers and Welsh Ministers to one non-executive
member each of the Trade Remedies Authority.

Amendment 22, in schedule 4, page 15, line 2, leave
out subsection (3) and insert—

“(3) No person may be appointed as a non-executive member
of the Authority under subparagraph (1)(b) unless—

(a) the Secretary of State has first consulted the Chair of
the Authority on the proposed appointment, and

(b) the International Trade Committee of the House of
Commons has consented to the appointment.”

This would establish a procedure for appointing non-executive members
of the Trade Remedies Authority other than the Chair.

Amendment 23, in schedule 4, page 15, line 3, at end
insert

“(3A) In making any proposal under subparagraph (3), the
Secretary of State must ensure that there is on the Authority a
representative of —

(a) producers,

(b) trade unions, and

(c) each of the United Kingdom devolved administrations.”

This would ensure that the Trade Remedies Authority must include,
among its non-executive members, representatives of stakeholder
bodies potentially affected by its recommendations.

Amendment 40, in schedule 4, page 16, line 20, after
“may” insert

“, with the consent of each devolved authority,”.

This amendment would require the Secretary of State to secure the
consent of each devolved authority before removing a person from office
as the chief executive of the TRA.

Amendment 41, in schedule 4, page 17, line 27, at end
insert—

“Offices

25A The TRA shall maintain offices in—

(a) Scotland,

(b) Wales, and

(c) Northern Ireland.”

This amendment would require that the TRA shall maintain offices in
Scotland, Wales and Northern Ireland.

4 pm

Bill Esterson: It is interesting that the hon. Member
for Hertford and Stortford chose to speak in the clause 5
stand part debate, because many of the points he made
relate to amendments 21, 22 and 23, which I now speak
to on behalf of myself and my hon. Friends. During his
interesting and thoughtful speech, he made very strong
arguments in favour of each of our amendments. He
spoke of the need to be evidence-based and objective,
which would be much easier achieved by the balanced
membership proposed by our amendments. Equally, he
spoke of the need for a broad-based membership—I
agree. He also made the argument for balancing the
different interests that are involved in delivering trade
remedies and an effective Trade Remedies Authority. I
will be interested to see how he votes, given that he
made the case for supporting each of our three amendments.

As ever, the Minister reminds us of the vote on
Second Reading. He neglected to say that in our reasoned
amendment we called for the need for effective legislation
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[Bill Esterson]

to implement the establishment of a Trade Remedies
Authority to deliver the new UK trade remedies framework.
We voted for that, and he voted against it. If he wants to
tell me why he voted against an amendment that called
for the establishment of a Trade Remedies Authority to
deliver the new UK trade remedies framework, he can
do so now.

Greg Hands: I thank the hon. Gentleman for allowing
me to do so. We all know that the usual purpose of a
reasoned amendment is that it allows an Opposition
party to put forward a point of view about a Bill while
nevertheless still allowing it not to oppose the Bill itself.
That is the standard way in which reasoned amendments
operate. We were simply amazed that once his reasoned
amendment fell he nevertheless opposed the Bill. That
shows that he opposes the continuity of these trade
agreements, the creation of a Trade Remedies Authority,
and data-sharing powers that will help our exporters. I
am afraid that that is on the record from his vote on
Second Reading.

Bill Esterson: I am glad that the Minister has confirmed
that we voted to support the creation of a Trade Remedies
Authority and that he voted against it. I think that was
very clear in that lengthy intervention.

Astheexplanatorystatementsmakeclear,amendments21,
22 and 23 would have the effect of giving Parliament the
power of consent over the appointment of a chair to the
Trade Remedies Authority set up by the Bill. They
would establish a procedure for the appointment of
non-executive members to the authority, and ensure
that the TRA includes representatives of key stakeholder
bodies among its non-executive membership—all things
that the hon. Member for Hertford and Stortford requested.

Mr Prisk: I actually said that the non-executive members
need not to be beholden to a sectional interest and they
need to be able to make a corporate decision. My worry
is that amendment 23 does precisely the former. There
are some 5.3 million people in the west midlands and
some 5.6 million in Scotland. Presumably, according to
the logic with which the hon. Gentleman has drafted
the amendment, we should also have somebody from
the west midlands. I am sure that people from Yorkshire
would then like to have someone from Yorkshire. My
concern is that ultimately we will end up with one
person representing not the broad picture, but a sectional
interest. I am very happy to have people who have links
and connections to those areas, but to appoint them on
the basis of where they come from or to represent one
sectional interest would be wrong. Merit should win.

Bill Esterson: Perhaps the appointment of the non-
executives can cover all those areas.

Trade remedies and the Trade Remedies Authority
are a key element of our trade policy. Gareth Stace of
UK Steel told us in one evidence session that

“If we get this very wrong, we become the dumping ground—not
just in Europe, but for the rest of the world.”–––[Official Report,
Trade Public Bill Committee, 23 January 2018; c. 66, Q127.]

It is therefore essential that we get it right, and the Bill is
our opportunity to do that. The Government have
spent the past few days in Committee trying to convince
us that the Bill is a technical little Bill that is not trying

to do much other than put in place necessary frameworks.
On the Trade Remedies Authority in particular, they
have gone to great pains to stress that they are simply
setting up the necessary structures to carry out our
trade defence once we have left the European Union.
This much is true: the Trade Bill does set up the Trade
Remedies Authority, which will be a key component of
our trade policy once we leave the European Union,
when we have to carry out our own trade remedies.

Hannah Bardell rose—

Faisal Rashid rose—

Bill Esterson: I am spoiled for choice. I will give way
to the hon. Lady.

Hannah Bardell: I thank the hon. Gentleman for
giving way—that was a clash of interventions and I am
glad to have won the battle. I absolutely agree with him.
Does he agree with me that, although none of us,
unfortunately, has tabled the amendment that has just
occurred to me, the authority should reflect the gender
balance of society? Perhaps there should be a gender
balance mechanism, as it will be a public body.

Bill Esterson: It is really important that we take on
the challenge set by the hon. Lady and apply it to all
public bodies. How we achieve such a gender balance is
perhaps a question for wider discussion, but her point is
well made. The Minister might achieve the balance she
suggests when he creates the authority.

Faisal Rashid: The role of Parliament in overseeing
the creation of the Trade Remedies Authority was described
to the Committee as “critical” by Chris Southworth of
the International Chamber of Commerce. Does my
hon. Friend share my concerns that if the Government
do not support the amendment, they are clearly choosing
to ignore the voice of the ICC? Does he also share my
concerns about the repercussions that that might have
for the future of UK trade?

Bill Esterson: My hon. Friend makes an excellent
intervention, as he has done throughout Committee.
That body has to carry the confidence of all sides of
industry and all parts of society and of the United
Kingdom. It is crucial that it does so, which is why we
are attempting to push the amendments through. I
imagine, from what the Minister has said, that he is
unlikely to support us—why change the habit? Perhaps,
however, he will explain how those points will be addressed
and how the Government will respond to the witnesses
mentioned by my hon. Friend, as well as some of the
other witnesses.

The Minister is not letting on that trade remedies are
not simply a technical detail of trade policy. They have
the potential to be highly political. In essence, trade
remedies defend domestic producers from unfair
competition from dumped goods from other countries.
The remedies are an essential policy tool to correct
multilateral distortions, as Mr Stevenson, the specialist
adviser to the Manufacturing Trade Remedies Alliance
told us last week. Deciding when and how to use such
trade defence instruments, however, is a political decision,
and a highly political one at that, as is that on the
membership of the TRA. It is crucial to get the membership
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right, to ensure that the TRA makes correct, balanced
and evidence-based recommendations—as the hon.
Member for Hertford and Stortford put it—to Government.

As the system is to operate under this Bill and the
Taxation (Cross-border Trade) Bill, the Secretary of
State has the capacity to use an economic interest test to
allow the Government not to take action even when
problematic trade behaviour by another country has
been identified. In other words, the Government will
have the capacity to decide that even when harm is
being done to our domestic industries, other interests
such as the consumer interest may outweigh those of
the producers affected. To quote the words of George
Peretz, QC, who we heard from last week:

“That seems to me to be a political position: it is balancing the
interests of jobs in a particular area of the country against the
interests of consumers across the country”.––[Official Report,
Trade Public Bill Committee, 23 January 2018; c. 55, Q105.]

The same point was made on Second Reading by a
number of hon. Members, including about the Scotch
whisky and steel sectors.

The Minister cannot pretend that the Bill and the
structures created by it are apolitical and purely technocratic.
Trade remedies can make the difference between the
survival of an industry and its decimation. They can
protect thousands of jobs or let them be exported
overseas. They can defend our foundation industries or
let them fall by the wayside. I am sure the constituents
of the hon. Member for Corby can attest to that.

Tom Pursglove (Corby) (Con): That’s why I voted to
set it up.

Bill Esterson: The hon. Gentleman comments from a
sedentary positon; perhaps he is allowed to do that.

Alan Brown: I just want to respond to the comments
made by the hon. Member for Corby from a sedentary
position. It is ironic that he is saying yet again that we
should have voted for the Bill on Second Reading and
then tabled amendments, even though the Government
have voted against every single amendment.

Bill Esterson: The hon. Gentleman is of course right.
I remind the hon. Member for Corby and his colleagues
that he and they all voted against our reasoned amendment,
which called for the setting up of the Trade Remedies
Authority.

Trade remedies are absolutely essential in order to
protect British industries, including the steel sector,
ceramics, tyres, chemicals and pharmaceuticals. As Gareth
Stace of UK Steel told us,

“Trade remedies...are the safety valve that enables free trade to
take place.”––[Official Report, Trade Public Bill Committee, 23 January
2018; c. 66, Q127.]

One need only look at the steel sector to understand
why trade remedies are necessary and also how incredibly
political they can be.

As the steel crisis highlighted, when no trade remedies
are put in place to defend our steel industry against
dumping from countries such as China, thousands of
jobs are lost and entire communities are negatively
affected. We were reminded of that at BEIS questions
earlier today, when my hon. Friend the Member for
Redcar (Anna Turley) raised the ongoing devastating

impact on the community and workers who lost their
jobs at SSI. She spoke of the continuing struggle to
replace their jobs and to create prosperous alternatives
for her constituents. So far, that has not been resolved.

During the steel crisis the Conservative Government
under David Cameron acted as the ringleader of a
group of countries in Europe trying to block efforts at
the European Council to put in place more rigorous
anti-dumping measures against China by lifting the
lesser duty rule. British steel was going through an
existential crisis and the Conservative Government did
not use all the policy tools available to them to restore a
level playing field. The EU ended up imposing tariffs on
unfairly traded steel, but they were much lower than
those imposed by other countries such as Australia and
the USA.

Now that we are leaving the European Union the
Government have rightly set out to create an independent
trade remedy regime, yet they seem to not have left their
bad habits behind. They still envisage having a lesser
duty rule in place. On top of that, they have introduced
an economic interest test in the Taxation (Cross-border
Trade) Bill. Once again British producers do not make
it to the top of the list of concerns for the Secretary of
State and Ministers. They seem to want to champion
only consumer interests. That is why we believe it is
important that Parliament has a say in the appointments
to the Trade Remedies Authority and why we believe
non-executive members of the TRA should include
representatives of producers and trade unions from
each of the devolved Administrations. There needs to
be an in-built system of checks and balances so that all
interests are taken into consideration and all voices are
heard. As Mr Southworth from the International Chambers
of Commerce said on Tuesday last week, issues such as
steel dumping have

“huge implications for a lot of people, particularly in geographies
that tend to be vulnerable...It is important that everyone has a
chance to have their say about what that decision should be.”––[Official
Report, Trade Public Bill Committee, 23 January 2018; c. 26, Q57.]

Even in the short time that the Department for
International Trade has been in existence, its track
record on being inclusive and mindful of the input of
stakeholders has not been ideal. The consultation on
the Trade Remedies Authority ended on the evening of
6 November. By early morning on the 7th, the Trade
Bill had been published and delivered to Parliament.
James Ashton-Bell of the CBI diplomatically said that

“the optics were not ideal.”––[Official Report, Trade Public Bill
Committee, 23 January 2018; c. 34, Q79.]

What a disgrace. Why did the Government bother to
have a consultation when they clearly had no intention
of reading the responses, let alone taking on board the
suggestions? That is a clear breach of the consultation
principles issued to all Departments in 2016.

4.15 pm

Given the Government’s flippant disregard for
stakeholder engagement, we think it is especially important
that Parliament, the devolved Administrations, industry
and the trade unions should have a voice in the process,
and that that should be set in statute. In the Bill, the
Secretary of State has given himself powers to appoint
the chair of the TRA. Amendment 21 would establish
the requirement that Parliament, through the International
Trade Committee, should give its consent to the
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appointment. That is so that the chair would not be
appointed on the basis of party political considerations
or dogma, rather than ability and suitability for the role.

The Secretary of State has flaunted his free trade
credentials time and again. His advisers range from the
former Institute for Free Trade—it is now called just
IFT because it cannot legally call itself an institute—to
the Legatum Institute. They are of a certain dogmatic
persuasion that trade should be unfettered at all costs.
If the Secretary of State were to appoint one of his
friends from the IFT or Legatum to chair the TRA,
producers, trade unions, and stakeholders in the nations
and regions of the UK would have cause for concern.

Greg Hands: I have a quick question: does the hon.
Gentleman agree with his party leader that free trade
itself is a dogma?

Bill Esterson: I think we should press on. The Minister
has enough to worry about.

As Mr Stevenson of the Manufacturing Trade Remedies
Alliance told us last week:

“Some see trade remedies as purely protectionist and would
abolish them completely”.––[Official Report, Trade Public Bill
Committee, 23 January 2018; c. 65, Q124.]

It is key, therefore, that Parliament, through its relevant
Committee, should get to scrutinise who the Secretary
of State appoints as the head of the relevant body, and
that it should make sure it is someone with the competence,
experience and disposition to stand up for the best
interests of British industries and the British people.

Similarly, amendment 22 would ensure that the Secretary
of State cannot appoint non-executive members to the
TRA at his whim and fancy. He should not be able to
stack the TRA with members of a certain political and
ideological persuasion that would mean they would be
less likely to act on complaints brought forward and
less likely to recommend measures. We heard from
Mr Stevenson of the MTRA last week that if all its
members
“thought trade remedies were protectionist, we would never get
any trade remedies through”. ”.––[Official Report, Trade Public
Bill Committee, 23 January 2018; c. 65, Q124.]

Parliamentary scrutiny of the membership of the
TRA is even more important in the light of the evidence
given to this committee by Mr Tom Reynolds of the
British Ceramic Confederation. He highlighted to us at
column 67 that, within the context of our membership
of the European Union, the UK Government took on
the role of the “liberal counterweight” opposing strong
trade defence measures. However, now that we will not
have the other 27 member states, of which a majority is
for trade remedies, we cannot afford to take the same
approach.

Unfortunately, according to Mr Reynolds, UK civil
servants and experts are “steeped in that heritage” of
the UK being a neo-liberal counterweight. We cannot
afford to let that institutional memory dictate how our
independent trade defence policy is conducted. We need
to ensure that the non-executive board of the TRA is a
watchdog that ensures balance in the system. The only
way to do that is to allow this House, through the
appropriate Committee, to have a say on the appointment
of the board members.

Finally and most importantly, amendment 23 would
ensure that the TRA includes among its non-executive
members representatives of stakeholder bodies potentially

affected by the recommendations of the TRA. Those
stakeholders are the producers, the trade unions representing
the workers and a representative of each of the devolved
Administrations. We have put that into our amendment
because we believe that the key stakeholders affected by
unfair trading practices should be represented around
the table where decisions are being made that affect the
survival of their industries and jobs, and the wellbeing
of their communities. The TRA will only be enriched by
experts from industry, trade unions and the devolved
Administrations, who are the ones facing the realities of
dumping on a day-to-day basis and close to home.

Matt Western: Does my hon. Friend have a view on
the recent situation with Bombardier and the involvement
of the US trade body that found in its favour? Are there
any learnings from that? I am specifically interested in
the role of the unions on that body, as well as industry
representatives.

Bill Esterson: My hon. Friend is right to raise that.
The Bombardier experience shows that countries are
prepared to apply very significant trade remedies. We
have to be realistic. We need to be in a position to have
our own trade remedies system, be prepared to use
them and not expect that not using such processes is
always appropriate. That is why we must have the right
membership, including from the trade unions, to protect
jobs, as my hon. Friend has said, because otherwise we
leave ourselves wide open.

Greg Hands: Can the hon. Gentleman be absolutely
clear? I am intrigued. Is he saying therefore that he
agrees with the US approach—not having a lesser duty
rule and allowing these very large punitive tariffs to be
put on British industry, Bombardier in this case, exporting
to the United States? I think he is agreeing that he likes
the US approach.

Bill Esterson: That is not what I was suggesting. I am
saying that we have to recognise that countries such as
the US, as demonstrated by this case, are prepared to
act. We have to be realistic about that. We have to make
sure that we have the right representation on the TRA
so that we are making the right case. I do not think
300% tariffs is a good idea at all, but we certainly need
to be able to make the right judgments when such things
apply. There is a balance between protectionism and the
approach in the Bombardier case.

Barry Gardiner: Does my hon. Friend agree that it
would be foolish to look at one specific example of an
outrageous situation, as we have had with Bombardier
in the US? Thank goodness that the ITC came to the
correct conclusion there. Just because it is possible to
arrive at the wrong conclusion should not mean that
one judges the lesser duty rule simply on that.

Bill Esterson: Of course that is right. My hon. Friend
deserves credit for taking the time and effort to go and
meet the ITC and to make the case with the trade
unions and others from this country. The lobbying that
he and others were involved in played no small part in
delivering for workers and business in the UK. He
deserves a lot of credit for that. I will return to my
speech—

Matt Western: Will my hon. Friend give way?
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Bill Esterson: What a good idea.

Matt Western: This reminds me of Saturday afternoons
watching wrestling. [Laughter.] The crucial thing about
the TRA is that it is a facilitator, not a barrier, to ensure
the needs of sectors and those involved in the sectors,
whether workers or businesses. That came across very
clearly in the representations from witnesses last week
as something they want. My hon. Friend mentioned the
chairmanship. As with the Office for Budget Responsibility,
it is crucial that the chair is seen as an important role
and not some political lackey.

Bill Esterson: Yes, that is exactly right. The point is to
get the balance between how the Conservative Government
under David Cameron blocked attempts to use appropriate
trade remedy measures to defend our steel industry and
the excessive use of them by the Americans. That is
what the new TRA should do and that is why it needs to
have the right balance of membership.

The message from the evidence given by the witnesses
last week was loud and clear: stakeholders want
representation on the TRA. They want their voices to
be heard and their concerns taken into account, and
they want that guaranteed in statute, not through ad
hoc discussions with the Government. George Peretz
QC told us that the composition of the TRA

“ought to be balanced by statute and that it ought to reflect a
variety of different perspectives.”––[Official Report, Trade Public
Bill Committee, 23 January 2018; c. 55, Q105.]

We also heard from James Ashton-Bell of the CBI, that:

“In anything where you are making choices about trade and
how it will impact the wider economy, you should have a wide and
balanced group of people advising Government, or an independent
authority, about how to make those choices.”––[Official Report,
Trade Public Bill Committee, 23 January 2018; c. 25, Q54.]

Chris Southworth of the International Chamber of
Commerce concurred, saying that

“the representation is a critical point. An independent body, yes,
but there must be representation within that independent body to
represent all the important voices”.––[Official Report, Trade Public
Bill Committee, 23 January 2018; c. 25, Q54.]

That responds to the question by my hon. Friend the
Member for Warwick and Leamington.

If the Minister will not listen to me, will he at least
listen to business associations, industry representatives,
trade unions, academics, QCs and civil society? They
are all coming out against how he and his Department
are going about this. I urge Members on all sides to
support our three amendments, but if the inevitable
happens and the Minister leads them into voting us
down, I look forward to him bringing forward his
alternatives later in proceedings.

Hannah Bardell: It is a pleasure to serve under your
chairmanship once again, Mr Davies. It has been a
fascinating debate. I want to say at the outset that we
absolutely support our colleagues in the Labour party in
their amendments, but have also tabled amendments 39,
38, 40 and 41, which I will speak to.

The legislation needs to be strengthened. Amnesty’s
response was interesting. It said that an independent
body with appropriate expertise should be established
with a remit to conduct or commission assessment
impacts of future free trade agreements on human
rights, equality and the environment in the UK and of

trading partners. This could be the proposed Trade
Remedies Authority if it were given the resources, remit
and powers.

On powers, it is important to remember that we are
20 years on from devolution. Devolution delivered huge
changes across the nations of the UK. I can understand
that many in England perhaps feel somewhat left behind,
because we have moved on in Scotland, Wales and
Northern Ireland. I have some sympathy with that but
the point of the amendments is respecting devolution,
and recognising the nations of the UK and the relationship
that they have developed directly with the EU, and the
importance of trade.

The Scottish Parliament was established to be accountable
and answerable to the people of Scotland, to be open
and encourage participation, to be accessible and to
involve all the people of Scotland in its decisions as
much as possible, and to have power sharing. That is an
important point: power should be shared among the
Scottish Government, the Scottish Parliament and the
people of Scotland.

On the decisions about where the trade remedies
authority is physically located and about whether it will
have non-exec members, decisions about the businesses
and the people of each of the nations of the UK are
best made as close to those people as possible. We
understand that the functions of the trade remedies
authority will be reserved and it will undertake trade
remedies investigations across the UK, but it is important
that Scottish, Welsh and Northern Ireland Ministers
have a role in the Trade Remedies Authority.

Amendment 39 requires the Secretary of State to
secure the consent of each of the devolved nations
before appointing a chair to the Trade Remedies Authority.
We feel it is only fair that we have a say in that matter. It
is common practice for interview panels to be made up
of people from a range of disciplines. The hon. Member
for Hertford and Stortford said that there will be a
range of people, but I am sure he will have sympathy
with my view that, although the west midlands is a very
important part of the UK, it is not a country in the way
that Scotland is. Since 2007, Scottish exports to the EU
have grown by more than 25%. The EU market is eight
times larger than the UK’s alone. Scotland exported
£12.3 billion-worth of exports to the EU in 2015, and
that figure is growing, so the EU is a hugely important
market for us. It stands to reason that Wales and
Northern Ireland must have a fair and proper say in
who is appointed.

4.30 pm

I sat on the Enterprise Bill Committee in 2016 when
the Small Business Commissioner was created, and I
thought that was an excellent idea. It was great to see
ideas being taken from Australia. Forgive me for going
slightly off topic for a second, Mr Davies, but at the
time, the Secretary of State for Business, Innovation
and Skills made a lot of the fact that the Small Business
Commissioner was based on the Australian model. I
went to Australia and met the small business commissioner
of Victoria and New South Wales. In Australia, there is
an overall federal commissioner, individual state
commissioners, and individual offices in each area of
the country. In contrast, we have only one commissioner.
It strikes me that this Bill mirrors that approach, in that
the Trade Remedies Authority is centralised. That is my
concern.
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We genuinely want to ensure that the nations of the
UK have a fair and proper say, which is why amendment 40
would require the Secretary of State to secure each
devolved authority’s consent before removing the chief
executive of the Trade Remedies Authority from office.
In practice, having non-exec members on the TRA
means that representation and influence from each of
the devolved nations will be built into the authority. I
am sure it is not beyond the wit of any authority, when
it sets up a process, to establish consent through fair
and proper human resources processes. It is interesting
that Jude Kirton-Darling MEP said in evidence:

“There is a clear role for stronger scrutiny. Inside the legislation,
there is no obligation on the Secretary of State or the new Trade
Remedies Authority to engage directly with Parliament through,
for example, a specific Committee of Parliament.”––[Official
Report, Trade Public Bill Committee, 23 January 2018; c. 45, Q88.]

I understand that this is uncharted territory for
Parliament, but it would do us good, in terms of our
international reputation and how we interact with business
and stakeholders, to be seen to be agile, flexible and able
to change our procedures to deal with whatever comes
down the line. I do not want Brexit to happen. I do not
want the UK or Scotland to leave the EU, and Scotland
did not vote to leave it, but in this Bill we must take on
board points made by not just parliamentarians and
politicians, but businesses.

Amendment 41 would require the Trade Remedies
Authority to maintain offices in Scotland, Wales
and Northern Ireland, and require those offices to
play a key role in ensuring that the views and needs of
the devolved Administrations were safeguarded in the
authority’s day-to-day-running. Establishing the UK
Green Investment Bank in Edinburgh was, in fairness to
the Conservative Government, a positive move. Lots of
things have happened since then—things have changed
somewhat—but the fact that it was established in Edinburgh
and that there was cross-party consensus was positive.
Why do the Government not take forward that good
work and consider accepting our amendment?

Going back to my earlier point, ensuring that the
decisions are made in the devolved nations would be
recognition of the distinct nature of the nations of the
UK and the differences in the way they do business with
each other, with Europe and with the rest of the world.
We all know that the Scotland Act 1998 was very
careful to state that everything that is not expressly
reserved is devolved. It is really important that we take
that on board.

Mr Prisk: On a point of order, Mr Davies. I have
been listening to the hon. Member for Sefton Central
and the hon. Member for Livingston, and it is clear that
these are broad subjects. Will you confirm that it is not
your intention to have an additional debate on schedule 4,
and that given the scope of what is being discussed—not
just the amendments but wider issues—this is in effect a
stand part debate on schedule 4?

The Chair: That decision is at my discretion. It may
actually end up being at the discretion of one of my
fellow Chairs, and I do not want to commit them to
anything, but I certainly hear what the hon. Gentleman
says.

Hannah Bardell: I feel that it is important to make
these broader points, because they are germane to the
issue and to the amendments.

For us, the bottom line is ensuring that the devolved
nations and the devolution settlements that were agreed
on a cross-party basis are respected. That is absolutely
at the heart of these amendments. I hope that we are
able to get support for them, cross-party—and certainly
from our Labour colleagues.

Greg Hands: May I start by correcting an inadvertent
error I made earlier? I mentioned an agreement that was
signed by the Secretary of State for International Trade
with South Africa and SADC in August or September.
It was actually earlier than that. It was signed in July by
Lord Price. I know that the hon. Member for Brent
North takes an interest in South Africa, so I will quote
briefly from what was said:

“The Southern African Customs Union…has welcomed the
UK’s intention to prevent disruption of trade relations with other
countries as it leaves the European Union”.

I think that clears up where we are with South Africa.

Let me start by stressing that the Government recognise
the important role that Parliament, industry stakeholders
and the devolved Administrations play in building the
UK’s future independent trade policy. We look forward
to working with all those groups and organisations on
the establishment and operation of the Trade Remedies
Authority to ensure that their views and interests are
taken into account where appropriate. However, these
amendments are not appropriate to the creation of that
new function.

Decisions on trade remedies cases can have profound
effects on markets, so we need to create an independent
and objective investigation process in which businesses
and consumers have full confidence. That is why we are
setting up the Trade Remedies Authority as an arm’s
length body with the appropriate degree of separation
from the Department for International Trade. The hon.
Member for Sefton Central said that trade remedies are
inevitably political. That is precisely why we are ensuring
that investigation and evidence-gathering must be done
independently.

Faisal Rashid: James Ashton-Bell of the CBI told us
that the fundamental question it has about the Trade
Remedies Authority is
“who makes the ultimate decisions about when to take action and
when not to take action.”––[Official Report, Trade Public Bill
Committee, 23 January 2018; c. 24, Q52.]

Given the lack of clarity about that, does the Minister
agree that it is vital that appointment to and operation
of the Trade Remedies Authority is as transparent as
possible?

Greg Hands: Yes, and the authority is very transparent
in its operation. A lot of how the authority operates is
outlined in the Taxation (Cross-border Trade) Bill, which
is being debated down the corridor. I strongly feel that
there is really good transparency in the arrangements
we have made regarding the authority’s independence,
arm’s length nature and specialist and independent
evidence-gathering. We are also ensuring that it is
accountable to the Government and that, at the end of
the day, a political decision is still taken about whether
to impose trade remedies.

Barry Gardiner: I think we would all welcome a sense
that this body was independent, so can it be right that
one person with a particular view of trade should be
empowered under the Bill to appoint every single member
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of the TRA, including the chair? Depending on the
order in which they make the appointments, that is
entirely possible under the Bill.

Greg Hands: No, it is not.

Barry Gardiner: The Minister is shaking his head, but
under the Bill, so long as the Secretary of State appoints
the chair last—there is nothing to prevent him doing
that—he is empowered, absolutely on his own, to put
his friends, cronies and the people who have his view of
trade in every single position. He would then appoint
the chair. If he appoints the chair first, he has to do the
rest in conjunction with others.

Greg Hands: Let me be of assistance to the hon.
Gentleman. It is quite clearly laid out in the appointments
procedure that the Secretary of State appoints the chair,
and the other non-executives in consultation with the
chair. In exceptional circumstances, the Secretary of
State can appoint the chief executive, but only if the
chair has not yet been appointed. That is laid out in the
legislation. The executive members are not appointed
by the Secretary of State. It is important to understand
that the Secretary of State does not appoint the whole
body.

On top of that, the appointments process of course
follows good governance principles and rules on public
appointments. For the benefit of the Committee, I will
outline those rules. First, the Government are responsible
for setting out the processes and principles that underpin
the management of public bodies. Secondly, there are
explicit rules on the roles of Ministers and Departments
in the public appointments process. The rules outline
the role of the Commissioner for Public Appointments,
who is the independent regulator of public appointments.
I am sure they would take more than a casual interest in
the TRA, were the case that the hon. Member for Brent
North outlined to transpire.

The rules also include the governance code for public
appointments. We have worked with governance experts
in the Cabinet Office and HM Treasury to ensure that
the TRA complies with those governance rules and
others. The rules include guidance on managing public
money and all the usual protections we would expect to
see in an appointments process.

Barry Gardiner: Will the Minister, in the light of his
remarks, comment on schedule 4(2)(1)? It states:

“The TRA is to consist of…a Chair appointed by the Secretary
of State…other non-executive members appointed by the Secretary
of State…a chief executive appointed by the Chair with the
approval of the Secretary of State or, if the first Chair has not
been appointed, by the Secretary of State, and…other executive
members appointed by the Chair.”

In other words, the majority of the Committee—all the
non-executive members, the chair and the chief executive—
can be appointed by one individual: the Secretary of
State.

Greg Hands: I refer the hon. Gentleman to later in
the schedule. If he would care to turn over the page, it
states:

“The Secretary of State must consult the Chair before appointing
the other non-executive members.”

He is being highly selective in choosing elements of the
Bill that appear to suit his argument.

Most importantly, these are public appointments, so
we will of course have a standard competitive process
following good governance principles and rules on public
appointments. The successful candidates will be selected
based on whether they have the right skills and experience
to deliver this new UK-wide function effectively. The
arrangements are broadly consistent with those of
equivalent arm’s length bodies.

On the role of Parliament and amendments 21 and
22, it is important to ensure that the TRA’s senior
leadership, and particularly its chairman, are in place as
early as possible to enable the TRA to be operational by
the time the UK leaves the EU. That will ensure continuity
for UK industry. Giving the International Trade Committee
a role in the appointment of members to the TRA,
including its chair, would add additional stages to the
appointment of non-executive members, thereby delaying
the process. More significantly, referring back to the
point made by my hon. Friend the Member for Hertford
and Stortford, it would risk politicising the appointment
process, thereby undermining the TRA’s status as an
independent and impartial body.

4.45 pm

Amendments 23 and 38 to 41 on the devolved
Administrations, industry and other stakeholders risk
directly undermining the TRA’s independence, impartiality
and expertise by allowing appointees who are beholden,
or perceived to be beholden, to the groups whose interests
they represent. Those appointed members could be at
risk of making decisions based on vested interests,
rather than on behalf of the whole UK economy. They
could undermine the TRA’s expertise by allowing its
non-executive members to be appointed based on the
clout of their stakeholder group, rather than on merit.

Creating additional TRA offices in the territories of
the devolved Administrations would not offer any clear
further benefit to its functions, though it would add to
the cost of the new body. Let me make it clear that we
are committed to setting up the TRA with the ability to
operate a UK-wide function.

Alan Brown: To be clear, people appointed on merit
by the UK Government will be completely impartial,
but people appointed by devolved Governments will
suddenly have such conflicts of interest that it will pull
the whole TRA system down a hole?

Greg Hands: I appreciate the hon. Gentleman’s point,
but the point is to have a UK-wide perspective, and for
the appointments to be based on expertise in that space,
and made following good governance principles. That is
the objective for the membership of the TRA.

On trade remedies, I think the hon. Member for
Sefton Central impugned my hon. Friend the Member
for Corby by saying that he was not sufficiently interested
in the steel industry. I have known my hon. Friend for
some time, and he is incredibly passionate about the
steel industry. He takes a keen interest in the operations
of the TRA, and is quite expert in this space. He
knows that much of the detail of the operation of the
TRA is not in this Bill but in the Taxation (Cross-border
Trade) Bill.

Bill Esterson: The Minister really should not make
such accusations; he knows that is not what I said or
what I meant. I am well aware that the hon. Member for
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[Bill Esterson]

Corby takes a keen interest in the subject, along with
all Members representing constituencies across the
country with a steel industry presence; they work together
extremely hard, cross-party, to try to support the steel
industry. It was a completely inaccurate accusation, and
I hope the Minister will withdraw it. My criticism was
entirely of the Government and their failure in the
European Union to support the measures that were
needed.

Greg Hands: I think we are in one of those cycles; I
am alleged to have impugned the hon. Gentleman by
saying that he impugned my hon. Friend the Member
for Corby. I will just leave it on the record that my
hon. Friend is a doughty defender of the steel industry
in the House, and through his influence with the
Government.

I think the hon. Member for Sefton Central suggested
that the Secretary of State should not appoint members
at all. We need the Secretary of State to appoint the
non-executive members in order to ensure that they are
directly accountable to an elected representative with
responsibility for the whole UK, because ultimately
trade remedy measures will be taken across the UK.
That person is quite properly the Secretary of State,
who is accountable to Parliament. That is broadly in
line with what happens in other arm’s length bodies.

The hon. Gentleman also talked about putting in
place the right framework for the TRA. We are clear
that we will operate a robust trade remedies regime to
protect UK industry from injury caused by unfair trading
practices and unforeseen surges in imports. I said of the
TRA at the very beginning that free trade does not
mean trade without rules. Rules are incredibly important,
and making sure we have a strong defensive capability is
a key part of that. That is why there will be a presumption
in favour of measures in all dumping and subsidies
investigations—that is in the Taxation (Cross-border
Trade) Bill.

It is right that there is a mechanism for identifying
whether measures are likely to have a disproportionate
impact on other economic actors in the UK, such as
downstream industries and consumers, and whether
they might have a regional impact or an impact in one
of the nations of the United Kingdom. The economic
interest test ensures that the trade remedy system takes
into account wider economic considerations in addition
to the interests of UK producer industries. It is a chance
to step back and consider whether measures would be
in the best economic interests of the UK and will ensure
that measures are not imposed where that is not the
case.

Points were raised about different balances within the
board. We have to come back to the overriding factor
that should prevail to ensure that we comply with good
governance principles: appointments are made following
an open, competitive process on the basis of merit and
on the basis of being able to discharge the function of
looking at the whole question of a particular issue that
might be prompting a trade remedy on a UK-wide
basis. That is why it is important that we have built
appropriate processes into the framework set out in the
Taxation (Cross-border Trade) Bill to ensure that impacts
on Scotland, Wales and Northern Ireland are given due
consideration.

Barry Gardiner: The Minister is being extremely generous
in giving way. Before he finishes his peroration, would
he agree with me that there is a sensible distinction to be
made between the executive members and the non-executive
members of the TRA? Executive members are expected
to be specialists. They are expected to have specialist
trade knowledge or specialist knowledge that could
determine whether dumping has taken place and so on.
The non-executive members have more of a representative
function. In that context, would he not see that that
distinction in the amendments and others we support
has some purchase?

Greg Hands: I thank the hon. Gentleman for that
intervention because it allows me to say that I do not
agree. The non-executive members are not intended to
be representatives of particular interests or particular
parts of the United Kingdom, or particular sectors or
producers or consumers or trade unions. The idea is
that all members of the board have the ability to think
right across the question of what is happening in terms
of the injury that has been created or reported to have
been created. What is the best way of assessing all the
evidence? What is the best way of doing, for example,
the economic interest test? I entirely disagree with him.
These people are not representatives. They are able to
take a dispassionate, evidence-based and informed decision,
looking at all of the available evidence.

The TRA will consider the wider impact of trade
remedy measures as part of the economic interest test.
As part of that process, the TRA will consider the
impact of measures on different groups across the UK,
including any regional or distributional consideration.
It is important to understand that its members do not
have to be, and in fact should not be, representatives of
those regional distributional considerations or producer
or consumer and so on. They are designed to look at the
evidence and come to a recommendation based on the
overall evidence in front of them. It will also consider
the likely impact on affected industries and consumers.
We would expect the TRA to gather information where
relevant to inform the economic interest test. For those
reasons, I ask the hon. Gentleman to withdraw the
amendment.

Bill Esterson: I will not be withdrawing the amendment.
The Minister talks about good governance. Non-executives
often, on many boards, in many situations, come from
membership organisations. They then use their judgment
on a wide range of issues, but they come from those
membership organisations. I am afraid he is wrong
about that. He speaks of the risk of political appointments.
There is one way to ensure that this is a politicised series
of appointments: to leave everything in the hands of the
Secretary of State. That is for sure. If the appointment
process is so watertight, why is there a whole section in
the Bill dedicated to what happens if the chief executive
is appointed by the Secretary of State? It is being
anticipated as, I guess, a quite likely scenario.

The Minister talked about accountability to Parliament,
but there is none under the Bill. There are a number of
examples of parliamentary scrutiny of appointments.
Select Committees play a significant role in a number
of appointments to public office. The Treasury
Committee gives its consent to the appointment and
dismissal of members of the Budget Responsibility
Committee.TheDigital,Culture,MediaandSportCommittee
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has the power of veto over the appointment of an
Information Commissioner, and there are a number of
examples of pre-appointment hearings for significant
public appointments.

When something is so crucial to our economic and
international trade future, why do the Government not
care to involve the Select Committee in the appointments?
If they will not support the amendments, I look forward
to them coming forward and dealing with the point that
the Minister made in his summing up about how he
expects accountability to be delivered to Parliament.
I will put our three amendments to the vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 19]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 39, in schedule 4, page 14, line 34,
at end insert

“with the consent of each devolved authority,”.—(Hannah Bardell.)

This amendment would require the Secretary of State to secure the
consent of each devolved authority before appointing the Chair of the
TRA.

Question put, That the amendment be made.

The Committee divided: Ayes 2, Noes 10.

Division No. 20]

AYES

Bardell, Hannah Brown, Alan

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 38, in schedule 4, page 14, line 34,
at end insert—

“(aa) a non-executive member appointed by the Secretary
of State with the consent of the Scottish Ministers,

(ab) a non-executive member appointed by the Secretary
of State with the consent of the Welsh Ministers,”—
(Hannah Bardell.)

This amendment would require UK Ministers to secure the consent of
the Scottish Ministers and Welsh Ministers to one non-executive
member each of the Trade Remedies Authority.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 21]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

5 pm

Amendment proposed: 22, in schedule 4, page 15, line 2,
leave out subsection (3) and insert—

“(3) No person may be appointed as a non-executive member
of the Authority under subparagraph (1)(b) unless—

(a) the Secretary of State has first consulted the Chair of
the Authority on the proposed appointment, and

(b) the International Trade Committee of the House of
Commons has consented to the appointment.”.—
(Bill Esterson.)

This would establish a procedure for appointing non-executive members
of the Trade Remedies Authority other than the Chair.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 22]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 23, in schedule 4, page 15, line 3,
at end insert—

“(3A) In making any proposal under subparagraph (3), the
Secretary of State must ensure that there is on the Authority a
representative of —

(a) producers,

(b) trade unions, and

(c) each of the United Kingdom devolved administrations.”.
—(Bill Esterson.)

This would ensure that the Trade Remedies Authority must include,
among its non-executive members, representatives of stakeholder
bodies potentially affected by its recommendations.

Question put, That the amendment be made.
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The Committee divided: Ayes 9, Noes 10.

Division No. 23]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Hands, rh Greg

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 40, in schedule 4, page 16, line 20,
after “may” insert

“, with the consent of each devolved authority,”.—(Hannah
Bardell.)

This amendment would require the Secretary of State to secure the
consent of each devolved authority before removing a person from office
as the chief executive of the TRA.

Question put, That the amendment be made.

The Committee divided: Ayes 2, Noes 10.

Division No. 24]

AYES

Bardell, Hannah Brown, Alan

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 41, in schedule 4, page 17, line 27,
at end insert—

“Offices

25A The TRA shall maintain offices in—

(a) Scotland,

(b) Wales, and

(c) Northern Ireland.”.—(Hannah Bardell.)

This amendment would require that the TRA shall maintain offices in
Scotland, Wales and Northern Ireland.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 25]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Ordered, That further consideration be now adjourned.
—(Craig Whittaker.)

5.5 pm

Adjourned till this day at half-past Five o’clock.
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Public Bill Committee

Tuesday 30 January 2018

(Evening)

[JOAN RYAN in the Chair]

Trade Bill

5.30 pm

The Chair: I call Hannah Bardell, who is not in her
place—[Interruption]—unless she is!

Schedule 4

THE TRADE REMEDIES AUTHORITY

Hannah Bardell (Livingston) (SNP): I beg to move
amendment 42, page 18, line 39, at end insert

“and to each devolved authority”.

This amendment would require the TRA to send its annual report to
each devolved authority.

The Chair: With this it will be convenient to discuss
the following:

Amendment 43, page 18, line 40, after “Parliament”
insert

“and shall supply copies to—

(a) the Scottish Parliament,

(b) the Welsh Assembly, and

(c) the Northern Ireland Assembly.”

This amendment would require the Secretary of State to supply copies
of the annual report to the Scottish Parliament, the Welsh Assembly
and the Northern Ireland Assembly.

Amendment 24, page 18, line 40, at end insert

“no later than 1 August of the calendar year in which the last day of
the financial year covered by the report falls”.

This would ensure that the Secretary of State must lay the annual
report of the Trade Remedies Authority before Parliament within a
reasonable time frame.

Amendment 25, page 18, line 40, at end insert—

“Recommendation reports

31A (1) The TRA must prepare a report on each of the
individual recommendations it makes to the Secretary of State in
connection with the conduct of an international trade dispute.

(2) The report must accompany the recommendation submitted
to the Secretary of State.

(3) The Secretary of State must lay the report before
Parliament as soon as reasonably practicable, and not later than
five days from the time it is submitted to the Secretary of State by
the TRA.”

This would ensures that Parliament is kept informed, in a timely
fashion, of the individual recommendations made by the Trade
Remedies Authority to the Secretary of State in connection with cases
of dumping, foreign subsidies and import increases causing injury to
UK producers.

Hannah Bardell: I apologise for my lateness, Ms Ryan.
I will be brief, because I know that time is of the
essence. Amendments 42 and 43 are fairly straightforward,
and seem to me to be a sensible and rational approach.

Amendment 42 would require the Trade Remedies
Authority to send an annual report to each of the
devolved authorities; it is vital that we have those reports.
Similarly, amendment 43 would require the Secretary of
State to supply copies of the annual report to the
Scottish Parliament, the Welsh Assembly and the Northern
Ireland Assembly. In doing so, I hope that Ministers
will also consider appearing, as they already do, before
their Committees, particularly in relation to trade remedies.
I cannot imagine why there would be opposition to that;
it seems like an entirely sensible approach. I hope that
the amendments will command support across the
Committee.

Bill Esterson (Sefton Central) (Lab): I will speak to
amendments 24 and 25, which stand in my name and
those of my hon. Friends. As the explanatory statement
makes clear, the amendments would ensure that our
Parliament is kept informed in a timely fashion about
the work of the Trade Remedies Authority.

Parliament should be able to scrutinise the work of
the TRA to ensure that it is working in the best interests
of the UK economy and UK producers. Such requirements
are nothing new in the realm of trade remedies. At
European Union level, the Commission is obliged to
report to the European Parliament and to give MEPs
statistics on the cases opened and the number of measures
adopted. Members of this Parliament should be given
the same information from our TRA once it is up and
running, so that they can scrutinise its work. MPs
should be able to see how many cases have been initiated
and measures adopted and so judge whether the TRA is
taking measures to defend our industries or mostly
putting consumer interests first at the expense of British
producers, jobs and the regions.

Tom Reynolds of the British Ceramic Federation
pointed out that he would be more comfortable if there
were a more rigorous approach for parliamentarians to
get involved in the setting of the rules for the system.
Just as in the rest of the Bill, the Government propose
nothing in the schedule about parliamentary oversight
or scrutiny of the TRA. Yet again, they want to make
decisions that will have profound impacts on key sectors
of British industry, thousands of jobs and many regions,
behind closed doors and without any scrutiny or
accountability to Parliament. The Minister and his
colleagues might talk the talk on returning sovereignty
to this Parliament, but when it comes to it, they once
again fail to respect the very principles of parliamentary
democracy.

Giving parliamentarians oversight powers over the work
of the TRA will ensure proper scrutiny and accountability.
A weak trade remedies regime is of benefit to nobody in
our country. If anybody thinks that having a weak
regime will open up trade opportunities with international
partners, they are mistaken. Partner countries will take
advantage of that, and we will once again see the loss of
jobs, as we did in the steel sector in 2015 and 2016. It is
only right that this House gets to scrutinise the work of
the TRA to make sure that it is doing its job properly.

The Minister for Trade Policy (Greg Hands): Welcome
back to the Chair, Ms Ryan. May I start by congratulating
the hon. Member for Livingston on redefining the term
“moving an amendment”? She was actually in motion
as she did it, so I commend her on her dexterity.
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It is important that we create an independent and
objective investigation process in which businesses and
consumers will have full confidence, as I referred to
previously. For this reason we are setting up the TRA as
an arm’s length body with the appropriate degree of
separation from the Department for International Trade.
The Trade Bill requires the TRA to produce an annual
report on the performance of its functions during each
financial year. That must then be sent to the Secretary
of State, who must lay the report before Parliament.

Let me deal with the four amendments. Amendments 42
and 43 are concerned with the sharing of the reports,
requiring the TRA to submit annual reports on the
performanceof itsfunctionstoeachdevolvedAdministration,
in addition to sharing copies with the Scottish Parliament,
the Welsh Assembly and the Northern Ireland Assembly.
Much as I strongly endorse our consulting with and
involving devolved Administrations at all stages of this
process, and expect the TRA to pay due heed to the
devolved Administrations and to involve them as well, I
musttell thehon.Ladythattheamendmentsareunnecessary.
The Bill already requires the Secretary of State to lay a
copy of the TRA’s annual report before the UK Parliament,
and at that point it will be a publicly available document
for all to see right across the United Kingdom, including
in Scotland, Wales and Northern Ireland.

Amendment 24 is on the annual report itself. The Bill
already requires the annual report to be produced
“as soon as reasonably practicable after the end of the financial
year to which it relates.”

The amendment, which seeks to impose an arbitrary
fixed deadline for when the TRA is required to produce
the report, is therefore also unnecessary. We are balancing
giving the TRA a statutory requirement to produce the
report on time, while recognising the importance of
safeguarding operational flexibility, which is particularly
important for a new organisation.

Amendment 25, on the investigation report, is interesting.
I have referred a few times to the Taxation (Cross-border
Trade) Bill, which is in Committee in another room. As
laid out in that Bill, the TRA will be responsible for
making recommendations on trade remedies cases to
the Secretary of State. However, the amendment could
lead to recommendations made by the TRA being
released publicly before the Secretary of State has reached
a final decision. Indeed, it is unlikely that the Secretary
of State would make the decision in five days given the
potential need to consult across Government. In my
view, this could undermine the impartiality of trade
remedies recommendations by increasing lobbying
of Ministers by any parties affected by the TRA’s
recommendations, be they producers, consumers or other
stakeholders.

Faisal Rashid (Warrington South) (Lab): Does the
right hon. Gentleman agree that the amendment seeks a
role for MPs that is akin to the role that MEPs have
with regard to trade remedies?

Greg Hands: I thank the hon. Gentleman for that
intervention. It is right that MPs have a role and that
the TRA reports to Parliament. That is why the TRA
publishes the annual report and is answerable to the
Secretary of State, who is answerable to Parliament.
Publishing the TRA’s recommendations before the Secretary
of State has made the decision based on them is not a
good idea, for reasons I will outline.

Barry Gardiner (Brent North) (Lab): Does that explain
why the Government were so backward in making
representations to the US International Trade Commission
with respect to Bombardier? The Minister said that it
would be inappropriate to lobby such an organisation.
Is it the Government’s position that it is inappropriate
for lobbying to take place when a trade remedies authority
is considering whether dumping has taken place or
what remedies might be appropriate? Is that his approach
to defending British industry when it faces trade defence
measures abroad?

Greg Hands: The hon. Gentleman is confusing different
processes. The British Government made extensive
representations to the parties and the ITC during the
investigation process in the United States. That is the
key difference. Of course people will be expected to
make representations during the investigation process
in the UK, but my point was about publication of the
TRA’s recommendations between the investigation process
and the Secretary of State’s pronouncement.

In any case, I dispute the hon. Gentleman’s point.
The UK Government have put in enormous efforts: my
boss, the Secretary of State for International Trade, spoke
at length with Wilbur Ross, and the Business Secretary
also made representations. Very extensive and successful
representations were made to US authorities, to Boeing
and other companies, and to the US Administration.

Amendment 25 could lead to unnecessary disruption
of the market in the key period between the TRA’s
recommendations and the Secretary of State’s decision.

Barry Gardiner: Will the Minister give way?

Greg Hands: Let me make a little more progress.

Amendment 25 could delay the Secretary of State’s
decision. The evidence base for the TRA’s recommendations
should be made available to the public after, not before,
the Secretary of State accepts or rejects them, as required
by World Trade Organisation agreement. That is the right
time for the evidence base to be put in the public domain.

Barry Gardiner rose—

Greg Hands: I will take a late intervention from the
hon. Gentleman.

Barry Gardiner: It is only the one he deferred a few
moments ago. I am grateful to the Minister, because he
has engaged in debate and the Committee has been the
better for it. However, he mentions the appropriate
point for intervention. The American situation involved
two decisions: the US Department of Commerce made
an initial determination and then the US International
Trade Commission had to look at whether any damage
had been caused and recommend any appropriate charges.
The situation was somewhat akin to a recommendation
being made to the Secretary of State and the Secretary
of State deciding what to do about it. There is a real
parallel here that the Minister is denying. As I am sure
he acknowledges, amendment 24 would not set an
arbitrary deadline; it would ensure that the Secretary of
State laid the report before Parliament in a timely fashion.

5.45 pm

Greg Hands: May I end—again—by saying that I do
not think it is right to make an exact comparison
between the UK and US situations? As I said earlier,
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the design of the Trade Remedies Authority in the UK
has been informed by international best practice, but it
is fundamentally a different system. The right time for
representations to be heard from businesses, consumers,
MPs and other stakeholders is while evidence is being
gathered, not between the TRA recommendation and
the Secretary of State’s determination. On that basis,
I ask the hon. Member for Livingston to withdraw
amendment 42.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 26]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 43, page 18, line 40, after
“Parliament” insert “and shall supply copies to—

(a) the Scottish Parliament,

(b) the Welsh Assembly, and

(c) the Northern Ireland Assembly.”—(Hannah Bardell.)

This amendment would require the Secretary of State to supply copies
of the annual report to the Scottish Parliament, the Welsh Assembly
and the Northern Ireland Assembly.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 27]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 24, page 18, line 40, at end
insert

“no later than 1 August of the calendar year in which the last day of
the financial year covered by the report falls”.—(Bill Esterson.)

This would ensure that the Secretary of State must lay the annual
report of the Trade Remedies Authority before Parliament within a
reasonable time frame.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 28]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Amendment proposed: 25, page 18, line 40, at end
insert—

“Recommendation reports

31A (1) The TRA must prepare a report on each of the
individual recommendations it makes to the Secretary of State in
connection with the conduct of an international trade dispute.

(2) The report must accompany the recommendation submitted
to the Secretary of State.

(3) The Secretary of State must lay the report before
Parliament as soon as reasonably practicable, and not later than
five days from the time it is submitted to the Secretary of State by
the TRA.”—(Bill Esterson.)

This would ensures that Parliament is kept informed, in a timely
fashion, of the individual recommendations made by the Trade
Remedies Authority to the Secretary of State in connection with cases
of dumping, foreign subsidies and import increases causing injury to
UK producers.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 29]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Schedule 4 agreed to.

Clause 6 ordered to stand part of the Bill.

Clause 7

COLLECTION OF EXPORTER INFORMATION BY HMRC

Bill Esterson: I beg to move amendment 26, in
clause 7, page 4, line 32, leave out subsection (1) and
insert—
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“(1) The Commissioners of Her Majesty’s Revenue and
Customs may, by regulations, request any person to provide, or
make provision authorising officers of Her Majesty’s Revenue
and Customs to disclose, prescribed information for the purposes
of assisting the Secretary of State to establish the number and
identity of persons exporting goods and services from the United
Kingdom”.

This would ensure that, where HMRC already has this information, it
may be shared with the Secretary of State.

The Chair: With this, it will be convenient to discuss
the following:

Amendment 27, in clause 7, page 4, line 38, at end
insert—

“(2A) For the purposes of subsection (1) “prescribed
information” means the names and addresses of persons who
have exported goods covered by a prescribed code.”

This would ensure that the information to be collected pertains only to
exports recognised as such for official purposes, in line with the Small
Business Enterprise and Employment Act 2015.

Amendment 28, in clause 7, page 4, line 38, at end
insert—

“(2A) For the purposes of subsection (2A) “prescribed code”
means the commodity code or other identifier applied to a
category of goods or services in connection with the preparation
of statistics on exports from the United Kingdom (whether or
not it is also applied for other purposes).”

This further qualifies what “prescribed information” means.

Amendment 29, in clause 7, page 5, line 3, at end insert—

“(3A) Regulations under subsection (1) may not make
provision that could be made by regulations under section 10 of
the Small Business Enterprise and Employment Act 2015.”

This would avoid duplication, in respect of the collection of information
from exporters, with the Small Business Enterprise and Employment
Act 2015.

Amendment 32, in clause 8, page 5, line 17, leave out
from “trade” to end of line 19.

This would remove the power granted by the Bill to Her Majesty’s
Revenue and Customs, or anyone acting on their behalf, to disclose
information on United Kingdom exporters to any public and private
body within or without the United Kingdom.

Bill Esterson: We recognise that it is essential to the
efficient performance of the Department for International
Trade and to the future delivery of trade policy that the
Government have access to appropriate information
about our imports and exports. We are also very aware
of the impact on businesses, particularly small and
medium-sized enterprises, of any increased burden in
administration and mandatory reporting.

Clause 7 seeks to ensure that the Secretary of State
may have access to such information, as collected by
Her Majesty’s Revenue and Customs, that would establish
the number and identity of exporters. What exactly the
information is that will be required is not disclosed and
the clause does not limit HMRC in terms of what
information may be sought, only setting out that the
information may be used for

“the purpose of assisting the Secretary of State”

in his endeavour. HMRC could, in theory, use the
power to request significant volumes of information
that might be subsequently determined not to be needed
for the purpose of assisting the Secretary of State, but
that none the less requires disclosure under this provision.

This is not a trivial matter. Businesses and business
organisations have expressed their concern about the
provision, because much of this information is already

collected by HMRC and businesses do not want to have
to provide it more than once, because of the time that
that would require and the impact it would have on
their day-to-day operation.

That prompts the question of why powers must be
awarded that would replicate that which is already
being done. If existing legislation does not provide for
the Secretary of State to access this data, one may very
well understand the need to stipulate that such information
may be shared with his Department. However, if such
information exists already, the burden should not be
put on businesses to furnish the same information in a
different format, simply because of a failure to collate
the information that is already in the possession of
Government Departments or agencies.

That is why we tabled amendment 26, which would
allow the Commissioners for Revenue and Customs to
authorise their officers to disclose such information to
the Secretary of State for the purposes described in the
Bill, and amendment 29, which would prevent the potential
creation of duplicate or conflicting regulations.

Amendment 29 recognises that section 10 of the
Small Business, Enterprise and Employment Act 2015
contains provisions on the disclosure of exporter
information by HMRC. SMEs are, after all, the backbone
of our economy and we should encourage them to
increase exports and not bog them down with tax forms
and administration that may put some businesses off
exporting.

Currently, much of the information is contained in
the various documents and forms that must already be
furnished to HMRC. For example, there is mandatory
Intrastat reporting, which requires goods exporters to
submit on a monthly basis details of goods and exports
within the European Union, subject to minimum annual
thresholds. Of course, that measure is enforceable by
the European Union, but perhaps the Minister will
confirm whether it will continue to be enforceable under
the terms of the European Union (Withdrawal) Bill. I
imagine a note will wing its way to him about that
shortly. [Interruption.] He already knows—impressive.
There is always a first time.

Similarly, VAT-registered exporters are required to
supply HMRC with EC sales lists that detail their EU
customers, the respective country codes and the value
of goods supplied to them. On top of that, customs
declarations must be made that record product codes,
transport modes, duties levied and other relevant
information for the purposes of accumulating information
on the number and identity of exporters.

The much-trumpeted new customs declaration service
will allegedly be operating by March 2019. Will the
Government be incorporating this reporting requirement
into it, or will additional systems be needed? In other
words, how does the Minister intend to avoid duplication?
HMRC has already acknowledged that there is a risk
that the new customs declaration service is unlikely to
be in place by exit day, so it will be phased in, which will
result in limited functionality and scope when launched.
That prompts the question about whether the new
customs declaration service will be geared up in time for
the reporting requirements of the Bill. Will the Government
consider additional resources for HMRC to carry out
additional duties for all these additional reporting
requirements?

257 25830 JANUARY 2018Public Bill Committee Trade Bill



[Bill Esterson]

Our amendments recognise that where such information
may not otherwise be available, regulations may be
passed to require other persons to disclose it. However,
the Government must clarify whom the Commissioners
for Revenue and Customs may so instruct. The provision
is extremely vague and potentially awards sweeping
powers to HMRC to request information from persons
entirely unconnected to an exporter or indeed trusted
agents and advisors who might otherwise be bound by a
duty of confidentiality.

Clearly, as some of our witnesses suggested, many
existing reporting obligations are applicable to the export
of goods rather than services. That gap needs to be
addressed. Unlike goods exports, which have commodity
codes for export purposes, there are not the same proper
definitions and appropriate attributable codes for services,
which means that it is difficult to determine when a
service becomes an export. If the Minister does not
have the full detail on that, I will not be entirely surprised,
but perhaps it is something for his officials to persist
with. The service exports to which these provisions will
apply must be qualified, particularly as the definition of
what constitutes a service may be vague. Many businesses
have significant group operations and may provide services
between subsidiaries, which would be treated as intra-group
charges. Do the Government intend to inflate service
export figures by including those details?

Amendments 27 and 28 are designed to prevent services
that should not or would not be considered to be
exports from being considered such by requiring that
only exports with appropriate codes and identifiers can
be considered for those purposes; that includes new
codes where needed. However, we also recognise and
welcome efforts by HMRC to tackle abusive transfer
pricing and aggressive tax planning. Can the Minister
tell us whether HMRC will use that information for
such purposes in addition?

6 pm

Greg Hands: I thank the hon. Gentleman for his set
of questions, which I will answer as far as I can. Let me
start with why we need the data collection and sharing
powers.

It is important that the Government have a more
comprehensive understanding of UK exporters. The
powers will allow the Trade Remedies Authority to
fulfil its function by using full and proper data on the
UK business population. They will also equip my
Department with robust data to develop trade plans
globally, and help us better to understand the impact of
future trade agreements and policies so that we can
direct our resources appropriately. Ultimately, that will
provide better value for money for the taxpayer by
enabling more targeted approaches to Government
intervention and support for existing and potential
exporters.

Clause 8 sets out the powers necessary for HMRC to
share the data with the Department for International
Trade and other Departments and organisations, for
those bodies to carry out their public functions related
to trade. I will come to the points raised by the hon.
Gentleman in a moment, but those powers need to be
wide enough to be able to withstand future institutional
developments, so the clause will also allow HMRC to
share the data with, for example: other bodies that DIT

sets up to cover specific functions, such as the Trade
Remedies Authority; bodies that carry out a public
trade function, to ensure that the UK is able to put in
place and maintain an independent trade policy as we
leave the EU; and bodies outside the United Kingdom,
such as the World Trade Organisation, with which the
UK will be obligated to share data as part of our
international obligations. That is currently done through
the European Union; there is no change to the effect of
that provision.

Amendment 32 would restrict the Government’s ability
to take on functions related to trade formerly carried
out by the European Commission, such as those related
to trade remedies. You will know, Ms Ryan, that the
European Commission currently does trade remedies
investigations, a lot of which are data-driven. The
amendment would hinder our ability to take such a
data-driven approach ourselves.

Amendment 26 duplicates in clause 7 the necessary
data sharing powers already set out in clause 8. Looking
ahead to this country leaving the European Union, the
amendment’s requirement to seek HMRC commissioner
approval before any data is shared would also restrict
the Government’s ability to share data at speed. It may
be necessary, for example, to share data with the Trade
Remedies Authority quickly or immediately when dealing
with a trade defence case. I would not want the Trade
Remedies Authority to be prevented from taking urgent
action—sharing data about an important trade remedy
quickly and efficiently, for example—in relation to a
sector such as steel or ceramics because the Opposition
had imposed an artificial delaying power with their
requirement to seek HMRC commissioner approval
before any data is shared.

Faisal Rashid: I understand what the Minister says
about speed and things that have to be done, but many
businesses, particularly small businesses, often struggle
to stay on top of their reporting and administration
requirements. There is a risk that any increased burden
on them could put them off exporting. How do the
Government intend to collect this information while
ensuring that they do not place an unfair burden on
small businesses?

Greg Hands: First, in the long run, small businesses
will benefit from the Government being informed by a
full set of data on the exporter community. It is difficult
for the Government to set policy in relation to exporters
without having a full picture of how many exporters
there are and in which sectors. In the medium to long
run, our ability to collect that data would help small
businesses considerably. Secondly, the provision of that
data will of course be voluntary. If a small business did
not want to participate, for whatever reason, it would
not be compelled to do so. It is very important to
recognise that.

Anna McMorrin (Cardiff North) (Lab) rose—

Matt Western (Warwick and Leamington) (Lab) rose—

Greg Hands: I give way first to the hon. Member for
Cardiff North.

Anna McMorrin: What does the Minister intend to
do with the information that is collected? Also, what
international bodies do the Government believe that
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information—much of which may be commercially sensitive
—should be shared with, and why should they require
such data?

Greg Hands: On the international bodies, I refer the
hon. Lady particularly to the WTO, with which we are
actually obliged to share a lot of that data. Much of
that data sharing is currently done through the EU, but
once we are outside the EU we will be obliged to share
that data with the WTO on a stand-alone basis.
Domestically, sharing a lot of the data with the Trade
Remedies Authority will enable it to be well informed as
it looks at the impact of alleged dumping on UK
domestic industry, which is, after all, the purpose of
the TRA.

I will take an intervention from the hon. Member for
Warwick and Leamington. [Interruption.] Oh, he had
the same intervention.

Matt Western: Similar.

Greg Hands: It is good to see people thinking similarly.
Sharing data quickly and immediately may be necessary
for, as I say, the TRA dealing with a trade defence case,
or where data is immediately required in a fast-moving
future trade agreement negotiation.

Clause 7 sets out the powers needed for the Government
to collect data to establish the number and identity of
UK businesses exporting goods and services. Amendments
26, 27 and 28 would narrow the ability of the Government,
both now and in the future, to determine what data we
wish to collect and how we may collect it. The Government
should retain the ability to determine in the future what
relevant trade information they may need to request
from businesses, although I stress that providing that
information is voluntary. At this time, we are not able to
anticipate precisely what those needs will be.

On some of the individual points, I think the hon.
Member for Sefton Central claimed that HMRC is
unrestricted in what data it can source. I stress that the
power in the Bill is to request information. The Treasury
will specify what information will be requested, and will
do so by regulations that will come before Parliament.
There is no obligation on businesses to provide that
information, although we say, and strongly believe, that
it is in their interests to do so, to help to inform the
Government’s export policy.

On additional resources at HMRC, I rather feel that
that might be a debate for another day in another place.
However, the resources given to HMRC post Brexit to
deal with Brexit are already there. Various announcements
have been made by the Chancellor of the Exchequer
and the Chief Secretary to the Treasury over the last
18 months on that. I point out that the power has been
assessed and its likely cost looked at. It has been deemed
to be relatively inexpensive and overall will not add a
cost burden on HMRC.

On inflating exporter numbers, I do not think that
that would be accurate. The hon. Gentleman seems to
think that there is some kind of Government plot to
artificially boost the number of exporters, so that we
can suddenly say what a great job we have done because
the number has gone up. No—the purpose of collecting
the data is to have an accurate picture of the number of
exporters. For example, we know there are 5.7 million
private sector businesses in the UK. HMRC collects
export data from 1.9 million VAT-registered businesses.

There are 2.2 million VAT-registered businesses in the
UK. We therefore think that the Government do not
collect any export data from about 4 million UK businesses.
That is what we want to do. Our analysis suggests about
300,000 businesses in the UK could and should export
but do not do so. The key is to find where those
businesses are and encourage them to export, so that
the UK does a much better job on exports.

The hon. Gentleman asked whether Intrastat will
continue. When the UK leaves the EU, Intrastat will not
be applicable for exports and will not continue in this
case. Finally, there were questions relating to the interaction
with the Small Business, Enterprise and Employment
Act 2015. Similar to my response to amendments 26 to
28, the Government should retain the ability to determine
in the future what relevant trade information they may
need to request from businesses. At this time, we are not
able to anticipate that precisely, but I have given some
indication of the sort of areas we might look at and
what all those needs would be.

Amendment 29 refers to powers in section 10 of the
2015 Act. Those powers relate to disclosure of existing
exporter information by HMRC officials and therefore
are not directly relevant to the powers in clause 7
relating to the collection of data. In other words, it is
different data. Bearing all of this in mind, I ask the hon.
Members not to press their amendment.

Bill Esterson: I thank the Minister for his answers. I
was puzzled by one thing. Why does the Bill not specify
that the data would be for sharing with the Trade
Remedies Authority if that is the primary purpose in
collecting it at this point? He says there will be other
organisations, but it is a bit odd that the Bill does not
say as much.

Our concern—a concern that comes from business—is
about giving HMRC the power to request. That is an
interesting phrase. Anyone who has had any dealings
with HMRC as a business tends to experience that as a
fairly strong power to request. If we asked most people
who run businesses, they would say it is a bit more than
a power to request; they interpret it as not having any
choice in the matter. That is one of our big concerns,
and I hope the Minister will take that on board.

The Minister made the point that this is about the
medium to long run and there will be improvements for
smaller firms over that period. By implication, that
leaves out the short term. I would welcome a brief
intervention to confirm the implication I gathered from
what he said—that there may be a hit or an increase in
the demands and burdens on smaller firms while the
new system is settling down. I will give way to him if
that is what he thinks is going to happen.

Greg Hands: I thank the hon. Gentleman for allowing
me to intervene. I do not accept that there will be an
increase in the burdens for anybody involved in this
process, because it is a voluntary and essentially very
limited process. I would say to him that the data could
be extremely helpful in informing Government policy,
and that is why he should withdraw his amendment.

Bill Esterson: I am grateful for that clarification. We
are keen to avoid unnecessary reporting requirements
and an adverse impact, especially on smaller firms, as
this country needs them to do well in trade and exports.
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We are supportive of the right approach and the right
level of data collection in achieving such an objective.
In that spirit, I will not press amendments 26 to 28. We
will press amendment 29 to a vote because we still think
it is important to avoid the duplication of powers in the
2015 Act. I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Amendment proposed: 29, in clause 7, page 5, line 3, at
end insert—

“(3A) Regulations under subsection (1) may not make
provision that could be made by regulations under section 10 of
the Small Business Enterprise and Employment Act 2015.”—
(Bill Esterson.)

This would avoid duplication, in respect of the collection of information
from exporters, with the Small Business Enterprise and Employment
Act 2015.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 30]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

6.15 pm

Bill Esterson: I beg to move amendment 30, in
clause 7, page 5, line 4, leave out subsections (4) and (5).

This would remove the Henry VIII power allowing for the modification
of an Act of Parliament in respect of the collection of exporter
information.

The Chair: With this it will be convenient to discuss
amendment 31, in clause 7, page 5, line 10, leave out
subsection (6) and insert—

“(6) Any statutory instrument containing regulations under
subsection (3) may not be made unless a draft of the instrument
has been laid before, and approved by a resolution of, each
House of Parliament.”

This would require Treasury regulations that make provision for
exporters to supply information on their exports of goods or services to
be subject to the affirmative resolution procedure.

Bill Esterson: The amendments would remove yet
more Henry VIII powers, this time bestowed on Her
Majesty’s Revenue and Customs and allowing for
regulations to be made that may modify primary legislation.
Using the powers, HMRC may change the nature of the
information being sought under the regulations and the
persons from whom such information may be requested,
such that the resultant requirements on business may
ultimately be substantially different from the scope
implied under the clause. We are entirely opposed to the
use of Henry VIII powers, as we have repeatedly said,

and we do not believe it appropriate that any agent of
Government has the powers to amend primary legislation
by way of secondary legislation.

Amendment 31 would ensure that any regulation to
which clause 7 applied must be subject to the affirmative
procedure in this House, giving Parliament the proper
opportunity to scrutinise any changes. There can be no
good reason for allowing Henry VIII powers or the negative
procedure to be used in those circumstances. I mentioned
in my speech on the previous group of amendments the
Small Business, Enterprise and Employment Act 2015
but it is worth drawing the Committee’s attention to
section 10 of that Act, in particular subsection (6),
where such regulations are subject to the affirmative
procedure. Logic and consistency might suggest that
that would be appropriate in this Bill too. Perhaps the
Minister will explain why that was appropriate in the
2015 Act but is not in this one, despite the similar
circumstances. In advance of the 2015 Act, HMRC
published an explanatory memorandum on the use of
the powers, noting that such information could well be
sensitive and thus recognising a need to limit the scope
of the information collected and subsequently shared:

“This is deliberately tightly drawn and specifies the categories
of information that may be disclosed under the regulations, and is
limited to less sensitive but nonetheless useful information.”

That brings us to amendment 32, which would remove
HMRC’s power to share the information freely with
other bodies or institutions, whether in the United
Kingdom or overseas. We recognise the need to accumulate
comprehensive statistics. We are mindful of the evidence
from our witnesses, Professor Alan Winters of the UK
Trade Policy Observatory and Anastassia Beliakova of
the British Chambers of Commerce, both of whom
called for the greater sharing of information. However,
that is not the same as calling for the sharing of
commercially sensitive information. In the light of HMRC’s
explanatory memorandum to the 2015 Act, such sharing
must be subject to limitations to prevent sensitive
information from being shared freely.

The Chair: Order. We debated amendment 32 under
the previous group of amendments and are now debating
amendments 30 and 31. The hon. Gentleman needs to
confine himself to comments on those amendments.
I hope that is helpful.

Bill Esterson: Thank you for bringing me back on
track, Ms Ryan.

I trust that the Committee recognises the impact that
poor application of those powers might have on businesses.
It may even result in entirely opposite outcomes to
those intended. I look forward to hearing the Minister’s
response to such concerns. I hope that he will address
my questions about how some of the powers will be
exercised and what measures will be put in place to
protect our exporters.

Greg Hands: The clause sets out the powers that will
enable the Government to establish for the first time
ever the number and identity of UK businesses exporting
goods and services. HMRC currently collects export
data from approximately 70% of the 2.2 million businesses
that are registered for VAT. As I said earlier, there are
5.7 million private sector businesses in the UK. That means
we do not collect export data from about 4 million
businesses. Our data does not include certain sectors,
smaller enterprises and many exporters of services.
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Why is it important that the Government have a more
comprehensive understanding of UK exporters? First,
the information will allow the Trade Remedies Authority
to fulfil its function using full and proper data on the
UK business population. Secondly, it will equip my
Department with robust data to develop trade plans
globally and will help us better to understand the impact
of future trade agreements and policies in order to
direct our resources appropriately. Ultimately, it will all
provide better value for money for the taxpayer by enabling
more targeted approaches to Government intervention
and support for existing and potential exporters.

We are not able to anticipate all the data that we
might need in future, including for those functions that
I have just described to the hon. Gentleman. It is
therefore vital that we retain the ability to specify the
type of information to collect now and in the future to
ensure that the Government are able to discharge fully
all relevant trade functions.

Should amendment 30 be passed, it would not be
possible to collect trade data through the tax return. We
do not know whether the collection of such currently
unknown data might, for example, require the modification
of an Act of Parliament. I confirm to the hon. Gentleman
that at such time as the Government specify what
information we wish to collect and how we will collect
it, we will return to this House, as is already set out in
clause 7(5). I also assure him that any information
collected and the way we request it will be done in such
a way as to cause minimal cost to Government and business.
I therefore ask him to withdraw his amendment.

Bill Esterson: I wish to press the amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 31]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Clause 7 ordered to stand part of the Bill.

Clauses 8 to 12 ordered to stand part of the Bill.

New Clause 3

REVIEWS OF GRANDFATHERED TRADE AGREEMENTS:
JOINT MINISTERIAL COMMITTEE SUB-COMMITTEE

“(1) The Joint Ministerial Committee shall establish a
sub-committee to review the effects upon the devolved nations of
any international trade agreement which is in force and for which
regulations have been made under section 2(1) of this Act.

(2) The sub-committee shall have power to supply, with the
consent of the full Joint Ministerial Committee, documents
setting out its conclusions to the devolved assemblies.

(3) In this section, “the Joint Ministerial Committee” means
the body set up in accordance with Supplementary Agreement A
of the Memorandum of Understanding on Devolution, between
Her Majesty’s Government, the Scottish Government, the Welsh
Government and the Northern Ireland Executive Committee.”
—(Alan Brown.)

This new clause would create a sub-committee of the Joint Ministerial
Committee, to review the effects on devolved nations of any
international trade agreement implemented by powers in this Bill.

Brought up, and read the First time.

Alan Brown (Kilmarnock and Loudoun) (SNP): I beg
to move, That the clause be read a Second time.

It is pleasure to serve under your chairmanship again,
Ms Ryan. The good news is at this stage is that there are
fewer notes written in advance—the Committee might
be quite relieved about that. New clause 3 was originally
drafted by colleagues from Plaid Cymru, and my hon.
Friend the hon. Member for Livingston and I were
more than happy to add our names in support. Actually,
we have been completely vindicated on that given how
events have panned out today. There have been no
concessions to any Scottish Government or Welsh
Government amendments. The Government voted down
the Labour amendment that would have allowed impact
analysis to be undertaken and at least understood. They
have excluded any provisions for devolved authorities to
be involved in the Trade Remedies Authority.

The new clause is quite simple: it seeks to propose a
sub-committee of the Joint Ministerial Committee, to
look at effects in the devolved nations of any international
trade agreement implemented by the powers in the Bill.
It is simple, effective and it does not create a whole new
body, because it just creates a sub-committee of the
existing JMC. In terms of administration, it should not
be excessive, and so I ask members of the Committee to
support the new clause.

Greg Hands: I can be brief. The Government have
made it clear that they seek to maintain the effects of
the UK’s existing trade agreements. We make this
commitment in relation to all parts of the United
Kingdom, which means that we do not intend Scotland,
Wales, Northern Ireland, or indeed England, to be
disproportionately impacted by our transitioning of these
agreements. As we have committed to seeking continuity
in the effects of existing agreements, the impact of the
transition should be neutral on all parts of the UK.

In relation to consultation with the devolved
Administrations, as we have laid out frequently on
Second Reading and in Committee, the Department for
International Trade ensures that each of its Ministers,
as well as directors and other senior officials, visit the
devolved Administrations regularly and continually look
for further opportunities to engage with a range of
stakeholders across the UK.

Hannah Bardell: The Minister will forgive me if I find
his comments somewhat ironic given what has been in
the press over the last couple of days about impact
assessments. Does it not seem reasonable that the Joint
Ministerial Committee—which, as my hon. Friend says,
is already in place—should have a sub-committee? He
may think that as things stand there may not be an
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[Hannah Bardell]

impact on the devolved nations, but I am sure that, like
the rest of us, he does not have a crystal ball. Would it
not make sense to put into legislation the ability for the
devolved nations to have a sub-committee of the JMC
to make it the best possible legislation that it can be?

6.30 pm

Greg Hands: I accept the hon. Lady’s intervention,
and she makes a case, but my point is that it is not
necessary to have the review. These are existing agreements
that, in a huge number of cases, are already in place.
Some have been in place for a long time. The hon.
Member for Kilmarnock and Loudoun says that an
additional review process will be simple and effective,
but I am not quite so sure. For example, the amendment
makes neither reference to the intended product of such
a review—how the review process would work—nor to
the continued role of the devolved Administrations in
the review after it has been reported.

I think it is much better that we stick with our
position of consulting frequently and engaging with the
devolved Administrations, without an extra review of
agreements that are already in place. We have been clear
that we will continue to engage with the devolved
Administrations as we transition these agreements, therefore
we do not need to commit this kind of review to
legislation. I therefore ask the hon. Gentleman to withdraw
the clause.

Barry Gardiner: It is appropriate to once again read
out the long title of the Bill:

“To make provision about the implementation of international
trade agreements”.

Everything that the Minister is saying ignores that the
scope of the Bill precisely admits that we should be able
to put into statute the procedure that the hon. Members
for Livingston and for Kilmarnock and Loudoun have
suggested.

The Minister has told the Committee that the
Government

“will continue to engage with the devolved Administrations as we
transition our current agreements”

and that:

“The Department for International Trade engages regularly
with the devolved Administrations”.––[Official Report, Trade
Public Bill Committee, 25 January 2018; c. 128.]

It is therefore surprising that the Government have not
proposed any formal engagement procedure to ensure a
statutory footing for consultation on the issues presented
by the Bill—particularly given the Government’s approach
to consultation thus far, which has been little more than
lip service and press releases. An example of that was
when the consultation for the Bill closed on 6 November
and the Bill was published a few hours later on the
morning of 7 November.

Modern trade agreements have extensive coverage,
with chapters setting out substantial provisions in a
range of areas, many of which might well be considered
to touch upon matters that otherwise would be within
the competence of the devolved authorities. We have
gone over this ground in previous sittings, when we
considered how trade agreements impact on our fishing
industry, food standards, services regulation, agriculture,
public services, procurement and so on. The day-to-day

oversight and administration thereof may be wholly
within aspects of devolved competence; however, the
obligations that arise from a trade agreement might
require changes to the way that those matters are managed.
A question might then arise regarding when such a
matter ceases to be a trade matter within the exclusive
competence of the UK and becomes a matter within the
competence of the respective devolved Administration.

That is why many other countries have set out formal
consultation frameworks with their own constituent
administrations, which may also have a degree of devolved
competence. Indeed, the United States has such an
engagement process to ensure that state-level representations
can be fed into the negotiating process—albeit it is a
process that is subject to controversy in various states
that have sought to implement a much more robust
consultation process, and have derailed the extension of
the fast-track trade negotiating authority.

Canada has a similar process in order to ensure that,
once an agreement has been concluded using the federal
Government’s exclusive competence, it does not come
unstuck at implementation stage. In his response to
questions about the need for stakeholder engagement
as early as possible in trade negotiations, our witness,
Nick Ashton-Hart, noted that

“the political economy demands that you have the backing, as a
negotiator, at home when you are sitting across the table from
your counterparties and that they know that you have that…People
know that you have to get to a sustainable deal also, and sometimes
you have to do a concession at the right time to solve a problem in
a domestic constituency for your counterparty”.––[Official Report,
Trade Public Bill Committee, 23 January 2018; c. 10, Q12.]

The hon. Member for Kilmarnock and Loudoun
touched on the concerns raised by another of our
witnesses, Professor Winters of the UK Trade Policy
Observatory, who noted that we cannot have a situation
in which a trade agreement might be unpicked once it
had been concluded. Therefore, he said,

“Parliament and the devolved Administrations need to have an
important role in setting mandates, and there need to be consultation
and information during the process.”—[Official Report, Trade
Public Bill Committee, 23 January 2018; c. 58, Q111.]

The United Kingdom is clearly not unique in facing
this matter; that is also the experience of other countries,
many of which the Secretary of State is alleged to have
identified as prospective gold trading partners. Those
very countries may well wish to see a similar framework
formally constituted in the UK before we come to the
negotiating table. The European Union levelled that
request at Canada prior to commencing negotiations
on the comprehensive economic and trade agreement.
The JMC appears to be an entirely appropriate forum
for such consultation in the UK’s case. It would provide
us with an off-the-shelf committee with the express
purpose of seeking to avoid such complications.

The memorandum of understanding between the
UK and the devolved Administrations notes that the
four respective Administrations agreed

“to alert each other as soon as practicable to relevant developments
within their areas of responsibility, wherever possible, prior to
publication”—

of course, the GPA, which the Minister did not refer to,
is one such case that is quite specifically about
implementation within the devolved Administrations’
competence—
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“to give appropriate consideration to the views of the other
administrations; and…to establish where appropriate arrangements
that allow for policies for which responsibility is shared to be
drawn up and developed jointly between the administrations.”

Furthermore, in recognition that a commitment to engage
may not be sufficient in certain cases, the memorandum
of understanding sets out provisions for a formal
consultation framework to ensure that engagement on
such matters is more than just lip service.

Acknowledging that there will, of course, be matters
relating to international issues that will touch on devolved
matters, the memorandum of understanding requires
the fullest possible engagement on such matters and sets
out the framework for the Joint Ministerial Committee.
Its terms of reference are

“to consider non-devolved matters which impinge on devolved
responsibilities, and devolved matters which impinge on non-devolved
responsibilities…where the UK Government and the devolved
administrations so agree, to consider devolved matters if it is
beneficial to discuss their respective treatment in the different
parts of the United Kingdom…to keep the arrangements for
liaison between the UK Government and the devolved administrations
under review; and…to consider disputes between the administrations.”

The Government could have considered their own
appropriate framework or forum for a proper consultation
process with the devolved authorities and other key
stakeholders in advance of beginning trade negotiations.
The Secretary of State has, for example, reconvened the
Board of Trade, of which he has appointed himself the
president. Of course, for the Board of Trade to be
effective, it would likely require significant expansion of
its membership. Currently, I believe it has the sum total
of one person—namely, the Secretary of State himself.

The creation of a formal consultation forum is essential
before and during the negotiating process. In that respect,
we will support the new clause. Of course, I wish to
draw the Committee’s attention to our new clause 11—I
hope it will be considered in a later sitting—which seeks
to ensure that the JMC is convened for all trade agreements,
including new trade agreements that correspond to
existing EU agreements.

I hope that Government Members recognise from the
Committee’s deliberations that this Bill contains a serious
threat to the powers of the devolved Administrations,
and that the installation of an appropriate consultation
procedure to address such matters will assist Ministers
in concluding agreements. Although this amendment
seeks to mitigate any complications that might present
at implementation stage after an agreement has been
concluded, the Bill still fails to address the very serious
concerns about the dilution of the devolved authorities’
powers in matters that may be considered within their
devolved competence. In that respect, I ask the Government
to address this matter either by supporting the new
clause or by way of their own amendments to the Bill
before it proceeds, with such amendments making clear
that powers afforded to Ministers of the Crown under
the Bill will not, and cannot, be used to undermine the
rights and powers of the devolved Governments. If the
Government do not seek to do that before the Bill
progresses to its next stage, I assure the Minister that
the Opposition will.

Greg Hands: Very briefly, in response to that long
speech I have only three points to make. First, there is
no serious threat to the devolved Administrations. What
we are talking about is the transition of existing free

trade agreements. The hon. Gentleman’s points—his
parallels with the United States and so on—seemed to
relate entirely to future trade agreements and not to the
continuity of existing trade agreements. I also point out
to him that the Secretary of State for International
Trade has not appointed himself President of the Board
of Trade. The Prime Minister has appointed him President
of the Board of Trade.

Most importantly, the Bill is all about continuity and
the technical transition of existing free trade agreements.
The hon. Gentleman’s points seem to relate to future
trade agreements, which will be a matter for another day.

Alan Brown: I take on board what the Minister says
and know that logically it is correct in theory: this is just
the roll-over of existing EU agreements into UK law.
However, as the hon. Member for Brent North said,
and as we heard from witnesses, there is still a risk that,
even in trying to move over existing agreements, some
matters come up for renegotiation. It is not crystal clear
how matters will pan out and the new clause would at
least give the protection of full analysis of the impact
on the devolved nations in terms of any adjustments
that end up happening in due process when we move
over the existing agreements.

We have previously expressed our concerns about the
UK Government getting competency in devolved matters,
and the new clause would wrap up that aspect. For that
reason, I will press the new clause to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 32]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

New Clause 8

REVIEW OF FREE TRADE AGREEMENTS

“(1) The Secretary of State shall lay before Parliament a review
of the operation and impacts of each free trade agreement to
which this Act applies.

(2) Each such review shall be laid before Parliament no later
than ten years from the day on which the agreement comes into
force.

(3) A further review of the operation of each agreement shall
be laid no later than ten years after the day on which the previous
such review was laid before Parliament.

(4) Each review shall be conducted by a credible body
independent of government and shall include both qualitative
and quantitative assessments of the impacts of the agreement,
including as a minimum—
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(a) the economic impacts on individual sectors of the
economy, including, but not restricted to—

(i) the impacts on the quantity and quality of employment,

(ii) the various regional impacts across the different
parts of the UK,

(iii) the impacts on small and medium-sized enterprises,
and

(iv) the impacts on vulnerable economic groups;

(b) the social impacts, including but not restricted to—

(i) the impacts on public services, wages, labour standards,
social dialogue, health and safety at work, public
health, food safety, social protection, consumer
protection and information, and

(ii) the government’s duties under the Equality Act 2010;

(c) the impacts on human rights, including but not
restricted to—

(i) workers’ rights,

(ii) women’s rights,

(iii) cultural rights and

(iv) all UK obligations under international human
rights law;

(d) the impacts on the environment, including but not
restricted to—

(i) the need to protect and preserve the oceans,

(ii) biodiversity,

(iii) the rural environment and air quality, and

(iv) the need to meet the UK’s international obligations
to combat climate change;

(e) the impacts on animal welfare, including but not
restricted to the impacts on animal welfare in food
production, both as it relates to food produced in the
UK and as it relates to food imported into the UK
from other countries; and

(f) the economic, social, cultural, food security and
environmental interests of those countries considered
to be developing countries for the purposes of
clause 10 of the Taxation (Cross-border Trade) Act
2018, as defined in Schedule 3 to that Act and as
amended by regulations.

(5) The elements of the review to be undertaken under (4)(f)
must be sufficiently disaggregated so as to capture the full range
of impacts on different groups of developing countries, and must
include both direct and indirect impacts, such as loss of market
share through trade diversion or preference erosion.”—(Judith
Cummins.)

This would establish a procedure for regular mandatory reviews of the
operation and impacts of free trade agreements.

Brought up, and read the First time.

6.45 pm

Judith Cummins (Bradford South) (Lab): I beg to
move, that the clause be read a Second time.

The new clause calls for a process of review to examine
the operation and impacts of all free trade agreements
to which the Bill applies. Once again, let me make it
clear that this applies to those comprehensive free trade
agreements that are notifiable under GATT article XXIV
and GATS article V. It does not apply to the many other
trade agreements that fall under the undefined category
of clause 2(2)(b).

We have already pressed for sustainability impact
assessments to be conducted in advance of the start of
negotiations towards those future UK free trade agreements
that do not have a corresponding EU agreement. The
new clause calls for there to be a parallel process of
review after our free trade agreements have been in
force for 10 years, and subsequent reviews every 10 years

thereafter, which is essential to see how the agreements
have worked and their effects. It will apply to all free
trade agreements that fall within the scope of the Bill.

The call for regular reviews mirrors our earlier call
for sustainability impact assessments in respect of the
sectors to be covered, which would be a full disaggregation
of the economic and social impacts of each free trade
agreement, including the various regional impacts in
different parts of the UK, as well as the impact on
human rights, the environment, animal welfare and the
interests of developing countries. Although the sustainability
impact assessments to be carried out prior to new
negotiations are ex ante, the reviews should represent a
parallel process as far as possible ex post.

We have resisted the call from some quarters to require
the reviews to take place every five years. Although we
are keen to ensure regular monitoring of the impacts of
any free trade agreements, we believe it will be more
effective,giventheirreachandpotentiallong-termconsequences,
to undertake fully comprehensive reviews less frequently,
although the new clause provides for the option of
holding earlier reviews when there is obvious social or
economic harm as a result of a particular agreement.

The UK has an opportunity to establish best practice
when it comes to the evaluation of international trade
agreements. The EU produces annual reports on the
workings of free trade agreements and can mandate a
specific focus where there are particular concerns. For
instance, the EU-Korea free trade agreement requires
its annual monitoring reports to focus on sensitive
sectors in addition to the standard implementation
review. The EU also commissions more comprehensive
external evaluations on a less regular basis—a major
evaluation of the same EU-Korea free trade agreement
is currently being conducted by two independent German
institutes. It is examining a wide range of economic,
social and environmental impacts of the agreement,
including its impact on developing countries.

In addition, many countries have subjected their bilateral
investment treaties to a thoroughgoing review in light of
problems encountered as a result of the inclusion of
investor-state dispute settlement clauses in previous treaties.
Those reviews have led a number of Governments to
question their previous agreements and in some cases to
introduce radical alterations to the investment protection
regime. Bilateral investment treaties have typically been
subject to fixed terms of duration, after which it is possible
to terminate them unilaterally, with reduced notice.

The Government will appreciate the wisdom of setting
up a longitudinal system so that we can learn from the
experience of our free trade agreements. Setting up such
a system at the moment when the UK once again
reclaims responsibility for trade policy will allow us to
build a comprehensive set of data through which to
register what has worked best and what still needs to be
improved.

Hannah Bardell: I commend the hon. Lady on an
excellent speech and an excellent new clause. Given the
mess that the Government have got themselves in over
impact assessments—it is making headline news around
the world and we are becoming an international
embarrassment as a result—does she agree that putting
it in legislation that Governments of whatever colour
must make proper impact assessments relating to whatever
trade deals they have now or in future is absolutely
vital?
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Judith Cummins: I wholeheartedly agree with the
hon. Lady that this is a straightforward example of best
practice. We have a unique opportunity to get this right
from the outset, and our new clause would allow us to
do just that.

Greg Hands: The trade White Paper stated that our
future trade policy would be transparent and inclusive,
and we are committed to working with Parliament and
the wider public to ensure that that is the case. It is
important that the potential effects of trade agreements
are considered as part of our trade policy, which is why
the Government already conduct impact assessments
on EU trade agreements where appropriate. However, it
is not appropriate to legislate for that requirement in
this Bill, which deals only with our existing trade
arrangements.

I have to say that the new clause is not particularly
well thought through. It calls for a review on each of the
40-plus agreements not just once, but twice. In 10 years
—renewable in 20 years—there could be 80 or more
reviews of these agreements, most of which are already
in operation. Come 2039, the new clause might entail
the Government conducting a review of an agreement
that by then would already have been in place for
40 years. Therefore, the new clause should be withdrawn;
it is not necessary.

Judith Cummins: I am struck by how limited the
Minister’s ambition is for the UK. As I said in my
speech, we have a unique opportunity to get this right
and therefore I will press the new clause to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 33]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

New Clause 9

APPLICATION DURING TRANSITIONAL PERIOD

“(1) The Secretary of State shall, before exit day, lay before
Parliament a report on the application of this Act during any
transitional period agreed between the UK and the European
Union in connection with the UK’s withdrawal from the
European Union.

(2) “Exit day” shall have the meaning accorded by section 14 of
the European Union (Withdrawal) Act 2018.”—(Alan Brown.)

This new clause would require the Secretary of State to lay a report
before Parliament ahead of the UK’s withdrawal from the European
Union on the application of this Act during any transitional period
agreed between the UK and the European Union

Brought up, and read the First time.

Alan Brown: I beg to move, That the clause be read a
Second time.

The new clause is about how the Bill will be managed
through the transitional period upon leaving the EU. To
date, the Government have not clarified how a transitional
period will affect the various legislation related to the
UK’s withdrawal from the EU. To be fair to the
Government, there is an obvious reason why they have
not clarified that: as yet, there are no arrangements in
place in terms of a transitional agreement, so they do
not know what form a transitional period will take, how
long it will be or if there will actually be one.

Assuming that the extreme Tory Brexit is averted and
a deal concluded with the EU that includes an agreement
on a transitional period, the new clause requires the
Secretary of State to lay a report before Parliament
ahead of the UK’s EU withdrawal on the application of
this Bill during such a transitional period. The Minister
might argue that the Bill relates only to existing EU
agreements and to bringing legislation over. There have
already been discussions about what happens if deals
are signed but not ratified or further deals come on
board with the EU. Those matters might need to be
considered in terms of a transitional period, because
they all relate to the terms of that period. This new
clause aims to ensure that Parliament fully understands
the impact of the transitional period and how the
legislation will work.

Greg Hands: I am surprised that the official Opposition
do not have anything to say to this clause. I thought that
they took quite an interest in the application of the
implementation period, but it appears not.

In any case, new clause 9 would require the Government
to report to Parliament on how the Bill will be applied
during the implementation period. I recognise the desire
for clarity on how an implementation period will work
and, specifically, how the powers in the Bill will be used
in that period.

Irrespective of the exact terms of the implementation
period, which need to be negotiated with the EU, as it
stands the UK will no longer be part of existing EU
FTAs or the government procurement agreement on
leaving the EU. We will need the powers in the Bill to
ensure continuity in our trading arrangements.

I also recognise the desire for clarity specifically on
how trade remedies will work during an implementation
period. We want to provide continuity to British industries,
including retaining meaningful access to trade remedies.

Parliament will have plenty of opportunity to scrutinise
an agreement between the UK and the EU, including
on an implementation period. We have already committed
to a vote on the final deal, and major policies in the
withdrawal agreement will be enacted through primary
legislation in the form of the withdrawal agreement and
implementation Bill. I therefore ask the hon. Member
for Kilmarnock and Loudoun to withdraw his new
clause.

Barry Gardiner: The idea that the official Opposition
have nothing to say on the matter is entirely wrong, but
we have little to say because we agree with the new
clause that is being proposed. We believe that it is
eminently sensible. We are entering into a transition
period, and it is right that Parliament should be brought
up to date with what the Government’s intentions are.
The new clause would do that. It is perfectly sensible.
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Alan Brown: I listened to the Minister, who says that
therewillbelotsof opportunitytodebatetheimplementation
period elsewhere and that, ultimately, we will have the
take-it-or-leave-it vote in Parliament, but I would rather
have security on these matters in the Bill. For that
reason, I will press the new clause to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 9, Noes 10.

Division No. 34]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Smith, Nick

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Hughes, Eddie

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Ordered, That further consideration be now adjourned.
—(Craig Whittaker.)

6.59 pm

Adjourned till Thursday 1 February at half-past Eleven
o’clock.
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Written evidence reported to the House
TB15 Tom Reynolds, British Ceramic Confederation

(Supplementary to oral evidence)

TB16 Dr Angela Polkey

TB17 Amnesty International UK

TB18 James Dippie

TB19 BioIndustry Association (BIA) and the Association
of the British Pharmaceutical Industry (ABPI)

TB20 Scotch Whisky Association (Supplementary to
oral evidence)

TB21 British Sugar

TB22 Leslie and Patricia Mackay

TB23 Tracy Roche

TB24 Dr Holger Hestermeyer (Supplementary to
oral evidence)

TB25 Which? (Supplementary to oral evidence)

TB26 Sustain: the alliance for better food and farming

TB27 Gordon MacIntyre-Kemp, CEO, Business for
Scotland (supplementary to oral evidence)
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Public Bill Committee

Thursday 1 February 2018

[PHILIP DAVIES in the Chair]

Trade Bill

11.30 am

The Chair: We resume line-by-line consideration of
the Bill. Proceedings must finish by 2 pm. The selection
list for the sitting is available in the room.

New Clause 10

HMRC: IMPACT

“No later than 12 months after this Act has come into force,
the Secretary of State shall lay a report before Parliament on the
impact of the provisions of sections 7 and 8 of this Act on the
expenditure and staffing of HMRC.”—(Alan Brown.)

This new clause would require the Secretary of State to lay a report
before Parliament on the impact of Part 3 of this Act on the
expenditure and staffing of HMRC.

Brought up, and read the First time.

Alan Brown (Kilmarnock and Loudoun) (SNP): I beg
to move, That the clause be read a Second time.

It is a pleasure to serve under your chairmanship,
Mr Davies. I will try to assist the Committee with
concluding proceedings before 2 pm.

The new clause is all about the Bill’s impact on Her
Majesty’s Revenue and Customs. The history so far is
that, instead of taking back control, the Brexit process
appears to be an interdepartmental bun fight for resources,
both cash and human. Right now, there is a Brexit gravy
train for consultants, and experts are suddenly back in
demand. That was confirmed by the Chancellor, when
in the autumn Budget he allocated a further £3 billion
over the next two years to Brexit preparations.

Brexit will cause an unprecedented rise in workload
for HMRC, whatever customs and tariff arrangements
are made. In addition, goods traded with the EU will
need to be accounted for as international exports. That
is all happening at a time when, as all Members know,
the Tory Government are slashing staff and closing
HMRC offices across the nations of the UK.

At the same time, HMRC is launching a new customs
declaration service, starting in August 2018, with the
intention that it will be implemented in full by January
2019. That will replace the customs handling of import
and export freight system, which is nearly 25 years old
and cannot be easily adapted to new requirements. I
think everyone on the Committee will be cynical about
that—who has ever heard of a massive IT project that
goes live on time and is easily adaptable to suit future
processes?

There are serious concerns about whether the system
can be put in place properly just a few months before
Brexit, given that customs declarations are expected
to more than triple once the UK leaves the EU. The
National Audit Office has said that the number of customs

declarations could increase from 55 million to 255 million
if tax and duties must be collected on trade between the
UK and EU.

Hannah Bardell (Livingston) (SNP): My hon. Friend
is making an excellent speech. Does he agree that what
we have seen across the UK, including from the National
Audit Office and the Public Accounts Committee, is
huge criticism of the UK Government’s change programme?
In my constituency, they want to centralise the Livingston
HMRC office to Edinburgh. There will be a devastating
impact on communities and the continuity of services
will be impacted just a moment before these other plans
take place. The Government should rethink the process
wholesale.

Alan Brown: It will come as no surprise that I completely
agree with my hon. Friend. The closing of HMRC
offices is yet another example of the left hand not
knowing what the right hand is doing and of a complete
lack of strategic thinking.

Jon Thompson, the chief executive of HMRC, has
warned that border and tax checks post-Brexit could
require an additional 5,000 staff, with new customs
checks costing the taxpayer up to £800 million. Given
the uncertainty about future customs arrangements, the
fact that HMRC is already undertaking a system overhaul,
that the number of declarations could increase fourfold
and that transitional arrangements are still unknown, it
makes complete sense to assess the impact on HMRC,
which is responsible for the taxing and checking of
trade that will arise from the Bill.

The new clause would allow for greater parliamentary
scrutiny and force an internal departmental impact
assessment. This week alone has shown that it takes
much effort to force the Government’s hand on impact
assessments and for them to be up front about what the
impact of Brexit will be. That is why I move the new
clause.

Bill Esterson (Sefton Central) (Lab): Welcome back
to the Chair, Mr Davies.

May I say how much I agree with the comments of
the hon. Member for Kilmarnock and Loudoun? The
impact of HMRC closures, which the hon. Member for
Livingston mentioned, on communities and on those
losing their jobs was well stated. The same is true of my
constituency, with the closures in Bootle and Liverpool.

The Minister advised the Committee in an earlier
sitting that

“the resources given to HMRC post Brexit to deal with Brexit are
already there.”

He also said that

“the power has been assessed and its likely cost looked at. It has
been deemed to be relatively inexpensive and overall will not add
a cost burden on HMRC.”––[Official Report, Trade Public Bill
Committee, 30 January 2018; c. 261.]

I therefore trust that Government Members will support
the new clause, as the hon. Member for Kilmarnock
and Loudoun said. The Opposition will support it.

Of course, the Minister may well see fit to release the
cost analysis he referred to in order to allay not only our
concerns but those of the business community about
the impact of additional duties on HMRC, given the
significant task it faces in preparing for Brexit and in
the light of the up to 40% cuts in staffing levels it has
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faced over recent years. The Minister referred to funding
that has been made available to HMRC to support its
preparedness to be Brexit ready. Will he tell us what that
funding is, or confirm that it is the £250 million that the
Government have made available to the cross-departmental
and inter-agency border planning group?

Faisal Rashid (Warrington South) (Lab): Does my
hon. Friend share my concern that HMRC is already
significantly understaffed? There have been widespread
complaints over the last two years about poor customer
service and the closure of hundreds of offices across the
country.

Bill Esterson: Absolutely. I know that many of my
hon. Friend’s constituents in Warrington are affected by
those closures. We clearly cannot on the one hand see
cutbacks, and on the other hand expect an expansion of
HMRC’s work commitments.

The Public Accounts Committee recently published
its report, following an inquiry into our Brexit readiness,
in respect of the border planning group. It raised concerns
that

“HM Treasury’s usual business model is inadequate for allocating
Brexit funding to departments who are forced to operate together,
at pace, to a hard deadline.”

That seems pretty clear to me. When giving evidence to
that Committee, representatives of the relevant bodies
on the border planning group explained that funding
was released on a case-by-case basis, and demonstrated
that much of the funding had yet to be drawn down.

HMRC is still wrangling with HM Treasury over a
£7.3 million drawdown to cover upgrades to the CHIEF
customs system—I think that is what the hon. Member
for Kilmarnock and Loudoun was referring to—in
order to level up functionality. HMRC also told the
Committee that it was not expecting any shift in the risk
profile of goods coming into the UK from the EU, and
that it had “no evidence to suggest” that there would be
increased trade flows with non-EU countries after Brexit.
Will the Minister confirm whether his Department’s
assessment matches that of HMRC, and that our standards
and regulations will match entirely those of the EU,
such that the risk profile of goods in or out remains
the same?

HMRC has planned operating resources for no change
after we leave the EU, per the evidence it gave to the
PAC. Will the Minister confirm that it is Government
policy for there to be no change in the regulations? Will
he also confirm whether HMRC was right to say that
there is “no evidence to suggest” that there will be
increased trade flows with non-EU countries after Brexit?
He is looking at me with a puzzled look, as he often does.

The Minister for Trade Policy (Greg Hands): Don’t
take it personally.

Bill Esterson: I was not taking it personally. I have
seen him with that puzzled look on many occasions, not
just when I am speaking—often it is in response to
comments from those his own side.

If the Department for International Trade has any
purpose, it is surely to absolutely change the volume of
trade after Brexit. That, in turn, suggests that HMRC
was not right to say that there would be no changes in
trade flows. It also suggests that HMRC is significantly

under-resourced, which is more to the point, if it is
operating on a no-change assumption. HMRC’s new
customs declarations service is geared up for a fivefold
increase in customs processing once we leave the EU.
Surely the Minister accepts that that is likely to put
severe strain on HMRC’s capacity and significant strain
on its resourcing.

What the Government and HMRC have said appears
to be at odds when it comes to standards and regulations,
and whether they will match—especially the comment
about there being “no evidence” of increased trade flows.
[Interruption.] I thought that the hon. Member for
Livingston was trying to intervene, but she is not.

Faisal Rashid: I will give my hon. Friend a rest. Does
he share my concern that if HMRC is not adequately
resourced to collect and disseminate data in relation to
our exports, placing any additional burdens on businesses
to furnish that information is entirely unhelpful?

Bill Esterson: Absolutely. We made that point earlier
in our proceedings and my hon. Friend makes it extremely
well.

Coming back to what the hon. Member for Kilmarnock
and Loudoun said, HMRC has suggested to the Public
Accounts Committee that it will need 3,000 to 5,000 extra
staff to perform effectively post-Brexit, but that will
depend on the level of risk that Ministers are willing to
take. The Public Accounts Committee received written
evidence suggesting:

“There are very few International Trade businesses, both importers
and exporters, who take Customs compliance seriously”

and that businesses need more support from HMRC to
deal with post-Brexit requirements.

If that is the case, clearly a voluntary information
disclosure, which the Minister has assured us the Trade
Bill makes provision for, would be entirely futile as a
means of gathering the information his Department
requires. I note, as I did on an earlier occasion, that the
Bill does not suggest that it is voluntary, and we are not
aware of any business that would ever consider a request
from HMRC to be voluntary in nature. The second
point—that businesses require more support from HMRC
to deal with post-Brexit requirements—is more telling;
it further suggests that there will be a significant strain
on HMRC’s resources if it is to carry out its existing
functions, let alone carry out new ones.

If those new functions are subject to voluntary
application, will they also be subject to voluntary roll-out
from HMRC? In that case, perhaps there will be nothing
to report in 12 months’ time. The additional burdens
being placed on civil servants to prepare for Brexit are
significant, and with limited resources being made available
to support those endeavours, we are right to be concerned
about the ongoing operability of HMRC, and indeed
other public bodies. That is why we shall support the
new clause.

Barry Gardiner (Brent North) (Lab): Very briefly, I
commend the hon. Member for Kilmarnock and Loudoun
for tabling the new clause.

We have seen in recent days that the Government are
usually reluctant to release any impact assessments or
reports of any substance, for fear that they will prejudice
negotiations and put the Government in the most awkward
position. However, I am sure that the hon. Gentleman
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will take heart from the fact that it is now usual for the
Government, 24 hours after saying that they will not
publish a report, to decide that they will do so anyway. I
confidently expect the Minister to stand up and say that
those on the Government Benches cannot support the
new clause—we will support it, as my hon. Friend the
Member for Sefton Central said—but the hon. Member
for Kilmarnock and Loudoun should not worry or be
discouraged, because I have no doubt that within 24 hours,
the Government will see sense.

11.45 am

Greg Hands: Welcome back to the Chair, Mr Davies;
it is a pleasure to serve under you, as ever.

Clause 7, as we know because we debated it at length
on Tuesday, sets out the powers that are needed for the
Government to collect data to establish the number and
identity of UK businesses exporting goods and services.
Clause 8, in turn, sets out the powers that are needed for
HMRC to share data with the Department for International
Trade and other Departments and organisations in
order for those bodies to carry out their public functions
in relation to trade. Any trade information collected or
shared by the Government under clauses 7 and 8 will
come at minimal cost to business and the taxpayer—I
will go into a bit more detail in a moment—and will be
below the threshold needed for an impact assessment
and review.

To deal with some of the points raised in the debate,
the hon. Member for Kilmarnock and Loudoun asked
about the impact on HMRC. I can confirm that HMRC
will not require additional staff or resources for this
function as a result of the data provision in the Trade
Bill. From what the hon. Members for Sefton Central
and for Brent North said, it sounded as if they are going
to vote for the new clause. The different Opposition
parties seem to be attacking the issue from different
angles. Although the hon. Member for Kilmarnock and
Loudoun said that too much resource is going to some
places—I think that he called it the “Brexit gravy train”—the
hon. Member for Sefton Central seemed to say that
resources were too limited. However, I think that they are
both coalescing around voting for the new clause.

Alan Brown: To clarify, I was talking about the Brexit
process as a whole. It is certainly a gravy train for
consultants, because the Government do not have the
expertise in house.

Greg Hands: Well, I guess we will leave it at that. I
accept the hon. Gentleman’s intervention to clarify
precisely what he meant by the “Brexit gravy train”, but
let us look at the truth.

The truth is that collecting the data will involve
minimal cost to Government and business. The cost will
certainly be below the level at which an impact assessment
must be published, which is £1 million. I do not know
what the cost of the hon. Gentleman’s assessment might
be, by contrast, but the cost of the provision in the Bill
will be less than £1 million. The Regulatory Policy
Committee confirmed to my Department during the
course of our analysis that no impact assessment was
therefore needed, due to the low costs associated with
the provision.

Matt Western (Warwick and Leamington) (Lab): Does
the Minister accept the interpretation that businesses
will need additional support and that that is what is
being proposed? HMRC will need additional capacity
to help small businesses. Given that the Government
and the Secretary of State are determined that businesses
will look for new markets to diversify, those businesses
will have a lot to do, so we need to give them as much
assistance as possible.

Greg Hands: I agree, which is why we have made
additional resources available for HMRC. We recognise
that it will require additional staff, and that is being
discussed. However, that does not relate to this Bill and
this power. That is the most important thing to realise.
The hon. Gentleman’s points about the generic nature
of HMRC are well made, but my point is that this
power will be introduced at minimal cost and will not
affect the overall equation. The point that he raised
about additional resources being needed for HMRC
overall is not in dispute.

Matt Western: The Minister is being most generous.
My point was that the report that we are requesting
would help us to better understand the implications for
HMRC.

Greg Hands: I do not think that that is necessary. The
work that has been done shows that the cost would be
less than £1 million. The new clause is all about trying
to work out the cost of this particular measure, not
about the wider implications for HMRC.

The hon. Member for Sefton Central asked whether
this is a futile exercise. I say to him that we will be able
to target support directly and ensure that UK business
is at the forefront of post-Brexit opportunities, thanks
to the data that this provision may well realise.

Finally, I remind the Committee that the Government
currently do not collect any export data at all from
about 4 million UK businesses. Our analysis elsewhere
suggests that about 300,000 businesses in the UK could
and should export but do not. We need this limited data
collection and sharing power to be able to find and help
them. I therefore urge the hon. Member for Kilmarnock
and Loudoun to withdraw the new clause.

Alan Brown: I listened to what the Minister said.
Clearly, if we stick to the existing trade agreements,
nothing will change and everything will be much the
same. Although there may be a logic to that, I will press
the new clause to a vote because it would allow the
Government to print an impact assessment that shows
that nothing will change, that everything will be okay
and that there will be no impact on HMRC. I would
have thought that the Government would be happy to
do that, and that it would not take too long.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 8, Noes 9.

Division No. 35]

AYES

Bardell, Hannah

Brown, Alan

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Western, Matt
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NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

New Clause 11

ROLE OF JOINT MINISTERIAL COMMITTEE

“(1) The Joint Ministerial Committee is to be a forum—

(a) for discussing—

(i) the terms upon which the United Kingdom is to
commence negotiations with respect to any
international trade agreement;

(ii) proposals to amend retained EU law for the purposes
of regulations made under section 1 or section 2;

(b) for seeking a consensus on the matters set out in
subsection l(a) between Her Majesty’s Government
and the other members of the Joint Ministerial
Committee.

(2) Before Her Majesty’s Government concludes an international
trade agreement, the Secretary of State must produce a document
for consideration by the Joint Ministerial Committee setting
out—

(a) Her Majesty’s Government’s objectives and strategy in
negotiating and concluding an international trade
agreement;

(b) the steps Her Majesty’s Government intends to take to
keep the Joint Ministerial Committee informed of
progress in reaching an international trade agreement;

(c) the steps Her Majesty’s Government intends to take to
consult each member of the Joint Ministerial Committee
before entering into an international trade agreement
and for taking the views of each member into account.

(3) Before concluding an international trade agreement the
Secretary of State must produce a document setting out the
terms of the proposed agreement for consideration by the Joint
Ministerial Committee.

(4) In this section, ‘the Joint Ministerial Committee’ means the
body set up in accordance with Supplementary Agreement A of
the Memorandum of Understanding on Devolution, between
Her Majesty’s Government, the Scottish Government, the Welsh
Government and the Northern Ireland Executive Committee”.—
(Barry Gardiner.)

This new clause would ensure appropriate consultation with the
devolved authorities on international trade agreements.

Brought up, and read the First time.

Barry Gardiner: I beg to move, That the clause be
read a Second time.

I made brief reference to this new clause during our
discussion of new clause 3, but let me set out in a little
more detail why we believe it is required. We have heard
from the Minister about the Government’s intention to
engage with the devolved authorities in respect of matters
that may fall within devolved competences. However, if
the Government are to demonstrate that they are serious
in this regard, they must ensure that such a consultation
framework is established in the Bill.

Modern trade agreements are increasingly broad and
comprehensive, and extend into all aspects of governance,
public policy and commerce. Inevitably and invariably,
trade agreements will impact on matters that have long
been, and rightly are, considered to be matters of devolved
competence, albeit that our obligations to date have

been determined at European level. The Government
need to give clarity in the Bill about when an obligation
ceases to be a trade matter that is within the exclusive
competence of the UK and becomes a matter that is
within the competence of the respective devolved
Administrations.

We have heard that this matter is not unique to the
United Kingdom. It is an emerging issue around the
world, so we must consider it from an international
perspective and ask ourselves not just what satisfies
immediate domestic policy objectives but what we would
demand from would-be trade partners who face similar
issues and, perhaps more importantly, what they would
expect from us.

I again refer the Committee to Nick Ashton-Hart’s
evidence:

“the political economy demands that you have the backing, as a
negotiator, at home when you are sitting across the table from
your counterparties and that they know that you have that. They
can watch your processes of consent and agreement and evaluate
where your weaknesses are—where there are buttons they can
push, but also where you are likely to need support.”—[Official
Report, Trade Public Bill Committee, 23 January 2018; c. 10, Q12.]

We would be nothing short of foolish to allow our
trade negotiators to commence talks without first having
consulted and engaged with our constituent interests,
which absolutely must include the devolved authorities.
Trade negotiations can be brutal. The Americans have
no qualms in telling us that they refer to counterparties
to such talks not as “partners” but as “adversaries”.
Any weakness in position or failure to come prepared
can be extremely costly and damaging—especially so if
complications are presented later when the Government
seek to ensure implementation and compliance with the
obligations stemming from the concluded trade agreement.
A whole-of-Government approach is required, not only
to avoid later difficulties but to ensure the democratic
will is represented fully in the determination of our
international outlook and the relationships we will form
with other states.

Other countries have sought to create a consultation
framework to mitigate any such complications at the
earliest possible stage of the process. The US has its
Trade Promotion Authority, born of the fast-track scheme.
There are problems and complications with it, but it is
there. The Government of Canada have given a much
greater role to the country’s provinces in setting mandates
and consulting in negotiations, as a result of the EU’s
refusal even to begin trade talks unless it had confidence
that the provincial governments would ultimately agree
to implementation. Will the Minister tell us whether
any of the trade working groups and dialogues that the
Government have established with would-be trade partners
have yet covered that issue, or whether the issue has
been raised in the provisional soundings taken of the
third countries with which we seek a trade agreement
that corresponds with one they might have with the EU?

It is rumoured that the Government’s preference is to
mirror as much as possible the Australian trade policy
model. In Australia, no such formal consultation exists
with state governments. They have the same rights as
any other lobbyist: they can submit responses to open
consultation in advance of the conclusion of trade
agreements. Of course, that approach presents entirely
different problems, and it would be foolhardy to believe
otherwise. We have seen the Queensland state government
implement policy that ignores obligations under Australia’s
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trade agreement with New Zealand in order to deliver
on Queensland’s public interest and economic performance
duties.

Will the Minister tell us what discussions his Department
has had with each of those countries in this respect?
Have concerns been raised about consultation with our
devolved authorities? Conversely, have we asked about
theirs? Perhaps the Government have given assurances
that they intend not to consult with the devolved authorities
and will use the powers in the Bill to override devolved
competence. Perhaps it is a case of “put up and shut up”.

Faisal Rashid: On that point, is my hon. Friend aware
that the Institute for Government found that in other
countries, such as Canada, buy-in from provinces is
crucial to make trade agreements such as the comprehensive
economic and trade agreement work? The institute
states that, otherwise, it is “political hell”. Does he
agree that, similarly, the political buy-in of the devolved
Administrations in the UK is necessary to implement
trade agreements, and that early consultation and
involvement is necessary to avoid political hell?

Barry Gardiner: Absolutely. My hon. Friend uses
language that I would not wish to use in the Committee,
but it is certainly a political mess. I think we can see that
other countries have taken their responsibilities to their
trading partners seriously, as well as their responsibilities
to their constituent states, provinces and members. That
is what we are seeking to do through the new clause.

12 noon

The Minister may of course fall back on his plea that,
“The Bill is not about that. These consultations are an
unnecessary attempt to convince the Committee that
the Bill is genuinely limited.”However, he cannot convince
us that the Bill will not set the parameters and a
precedent for our future approach to trade policy and
trade agreements. One could hardly be expected to
believe that an entirely different approach will be set out
hereafter. Specifically in relation to the Australian example
I gave, this is about procurement, which goes to the
heart of part 1 of the Bill.

The Minister is obliged to seriously take on board
these issues. That is why it is imperative that the Government
stop codding us and start getting it right. They need to
set out in primary legislation a formal consultation
framework that engages the devolved authorities in the
new corresponding trade agreements. Similarly, any future
trade agreement is essential to our preparedness to
commence formal trade talks with any other country.

That is why we on the Labour Benches have tabled
new clause 11, which would see the Joint Ministerial
Committee, as established under the memorandum of
understanding between the United Kingdom and the
devolved Administrations, established as the forum for
such consultations. The Joint Ministerial Committee
exists to consider non-devolved matters that impinge
on devolved responsibilities and devolved matters that
impinge on non-devolved responsibilities. When the
UK Government and the devolved Administrations so
agree, it considers devolved matters if it is beneficial to
discuss their respective treatment in different parts of
the UK. It keeps the arrangements for liaison between

the UK Government and the devolved Administrations
under review and considers disputes between the
Administrations.

Matt Western: It is a privilege to serve under your
chairmanship, Mr Davies. I was particularly struck by
what Elspeth Macdonald, the deputy chief executive of
Food Standards Scotland, said. Perhaps my hon. Friend
agrees with her. In giving evidence, she said:

“The principal issue with the Bill that causes us great difficulties
is the way in which it constrains the ability of the Scottish
Parliament and Scottish Ministers, and consequently our ability,
to act and regulate in ways that are considered appropriate for
businesses and the public in Scotland.”—[Official Report, Trade
Public Bill Committee, 25 January 2018; c. 95, Q172.]

Barry Gardiner: I thank my hon. Friend, because that
evidence is absolutely apposite to the new clause. All we
are seeking to do is assist the Government in any future
negotiations they may have as they seek to roll over
agreements to corresponding agreements. We want to
make it easier for them to persuade a trading partner
that there will be no problems in implementing the
agreements.

The Joint Ministerial Committee has already been
the vehicle for similar engagement in respect of EU
negotiations on the withdrawal deal, by way of sub-
committee, establishing a clear precedent for a similar
sub-committee in respect of trade agreements. That would
be extremely helpful. It is therefore entirely appropriate
that the Bill ensures that a similar forum is legislated for
to ensure that the democratic will of the entire population
of the country is represented fully throughout the trade
agreement process and without threatening the devolved
competencies.

I take this opportunity to remind the Government
that they must not allow the Bill to afford Ministers of
the Crown powers that would undermine the competence
of the devolved authorities and the devolution settlements.
While instituting a formal consultation framework through
the JMC would go some way to protecting the rights of
the devolved Administrations, it would not and cannot
be considered as addressing the other concerns presented
by the Bill, which I have previously adverted to in our
proceedings. If the Government fail to address those
concerns, the Labour party will return with further
amendments.

Anna McMorrin (Cardiff North) (Lab): The Trade
Bill fails to set out a suitable framework for future trade
agreements. The arrangements included in the Bill are
insufficient and leave a lot to be desired on several
important issues that I and many MPs raised in the
debates on the European Union (Withdrawal) Bill. Just
like that Bill, the Trade Bill puts restrictions on the
Executive capacity of the Scottish and Welsh Governments,
while placing no restrictions on the capacity of the UK
Government. Essentially, under the Bill, Ministers of
the UK Government will be able to legislate in devolved
areas.

Wales is an outward-facing, globally trading nation
and remains open for business.

Greg Hands: Could the hon. Lady outline to the
Committee why she did not vote last week for the Welsh
Government’s sponsored amendment in this area?
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Anna McMorrin: I thank the Minister for asking that
question. As he will recall, I spoke widely in support of
that amendment. We will discuss that at a later stage.

In Wales, our economy offers great opportunities for
both trade and investment. The Bill must not put that at
risk. As I just mentioned, I spoke last week on the
principles of devolution. Today, I want to reiterate that
the Bill seriously lacks consideration of the principle of
devolution and the appropriate frameworks to make it
work. It is unacceptable that the Government expect the
Welsh and Scottish Administrations to be content with
handing over power on devolved areas to Whitehall.

The Bill in its current state hands over an unnecessary
amount of power to the Government of the day, whoever
they may be, and in no way does it safeguard the
principles of devolution that people in Wales and Scotland
have fought so hard for. I want to stress, once again,
that my reservations with the Bill’s lack of consideration
for devolution have nothing to do with extending the
powers of devolution.

Faisal Rashid: Mr Southworth of the International
Chamber of Commerce said that the devolved
Administrations have cause for concern due to

“vulnerabilities on a whole range on different industries.”—[Official
Report, Trade Public Bill Committee, 23 January 2018; c. 35, Q80.]

Does my hon. Friend therefore agree that there is greater
need for consultation with the devolved Administrations?

Anna McMorrin: That is exactly what I am saying. I
absolutely agree that we need that consultation and
agreement with the devolved Administrations, in order
that we do not jeopardise future trade agreements on an
international level.

Our concern is that devolution is being rolled back
because UK Ministers would be allowed to use Henry VIII
powers to reach across into legislation within devolved
competence and make changes. The Joint Ministerial
Committee was created with the purpose of giving the
devolved Administrations the chance to give their input.
So far, it has been used sparingly: there have been few
meaningful discussions, it has met rarely and little has
come out of it. That needs to change.

Good governance requires co-operation between the
UK Government and the devolved Administrations, as
my hon. Friend the Member for Warrington South just
set out. That was also set out in the devolution settlements.
The Bill as written is unacceptable. It must contain
appropriate frameworks that respect the devolution
settlement. We will not agree to the rolling back of
devolution and to seriously risking damaging our future
trading agreements. Unfortunately, that is what the
Government seem to want to do.

Alan Brown: I welcome the spirit of the new clause,
but from my perspective, we should have something
stronger than just consultation; we would be looking
for the consent of the devolved Administrations. That is
in line with some of our amendments that have been
defeated. I certainly welcome the hon. Member for
Brent North’s saying that the official Opposition will
revisit some of the amendments on Report. We will
certainly look to co-operate on this matter.

Barry Gardiner: I hope that that will all be unnecessary,
because I trust that the Government will see the error of

their ways and introduce those amendments themselves.
If they do not, I reiterate my assurance to the hon.
Gentleman that the Opposition will.

Alan Brown: Far be it from me to suggest that the
hon. Gentleman may be a tad naive, but he is certainly
optimistic if he thinks the Government have seen the
light on this. I have made this point several times, but
the devolved Administrations have said that they will
withhold legislative consent motions if the Bill is not
amended, so realistically, the Government will need to
consider further amendments.

Greg Hands: The Government have made it clear that
we seek to maintain the effects of the UK’s existing
trade agreements. We make that commitment in relation
to all parts of the United Kingdom, which means that
we do not intend Scotland, Wales, Northern Ireland or,
indeed, England to be disproportionately impacted by
the transitioning of those agreements. Given that we
have committed to seeking continuity in the effects of
existing agreements, the impact of the transition should
be neutral on all parts of the UK.

Hannah Bardell: While I take what the right hon.
Gentleman says with the greatest of respect—I want to
believe him—can he not see that, from the perspective
of those of us from the devolved nations, the written
and oral evidence given to the Committee paints a very
different picture from that which he paints here today?
Our concerns are legitimate, yet we have nothing. The
Government have supported none of our amendments,
despite promises made on the Floor of the House.

Greg Hands: I will come on to outline the engagement
that we have had with the devolved Administrations
and to talk about what that engagement might look like
in the future. I stress to the hon. Lady that the Bill is
about transitioning agreements that, in most cases, are
already in place.

Matt Western: Gordon MacIntyre-Kemp, the chief
executive of Business for Scotland, put it very simply.
He said that the Bill

“puts the power to act almost unilaterally in the hands of a single
Minister… At worst, it looks like a deliberate attempt to delay the
transfer of EU-held powers…until after the UK Government has
had free rein to agree deals that you could say run roughshod over
the devolution agreements”.––[Official Report, Trade Public Bill
Committee, 25 January 2018; c. 99, Q184.]

Greg Hands: Again, if I recall correctly, the evidence
was almost all about future trade agreements that the
UK may wish to enter into. To reiterate, the Bill talks
about our existing trading arrangements.

Matt Western: Does the Minister not accept that they
will technically be new agreements?

Greg Hands: As I have laid out frequently, the substance
of the agreements will be the same. That is what we are
looking to transition; that is the continuity factor of
these agreements. There will of course be the opportunity
in the future to come to new trade agreements with the
same countries, but we are talking about the continuity
of our existing trading arrangements—the 40-plus
agreements with 70-plus nations.
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On consultation with the devolved Administrations,
the Department for International Trade ensures that its
Ministers, as well as its directors and other senior
officials, visit the devolved Administrations regularly
and continually looks for further opportunities to engage
with a range of stakeholders across the UK. Indeed, the
hon. Member for Livingston knows that, because on a
previous visit to Edinburgh I actually went to her
constituency. The Secretary of State has engaged with
the Scottish and Welsh Governments and with the
Northern Ireland Executive.

Hannah Bardell: We were very glad to welcome the
Minister to Livingston and I have been glad to engage
with him on issues in my constituency. However, does
he not recognise that engagement and consultation are
very different from consent? The importance of consent
and the devolution settlement being rowed back on are
very different issues.

12.15 pm

Greg Hands: I do not mean for us to keep throwing
questions at each other, but I again stress that the Bill is
about the existing trading arrangements of the United
Kingdom as a whole. We will engage extensively with
the devolved Administrations about what the future
arrangements might be. We are being clear that we will
continue to engage with the devolved Administrations
as we transition these agreements as well. The devolved
Administrations will, of course, have a role in implementing
transitioned trade agreements in devolved areas, including,
where appropriate, by amending retained EU law.

We have committed to consulting the devolved
Administrations on the most appropriate way to implement
the transitioned trade agreements and the agreement on
government procurement in areas of retained direct EU
law that have effect in otherwise devolved areas. We will
welcome their input on the best way to do that so that
the agreements are implemented effectively for the whole
of the UK. We will also work closely with the devolved
Administrations on the role they will play in shaping
the UK’s future trade negotiations. It is right that we
should have the opportunity to take these discussions
forward and to engage the devolved Administrations to
understand their views.

Alan Brown: I welcome the fact that the Minister is
outlining the engagement he has had with the devolved
Administrations, but can he confirm what the views of
the devolved Administrations are on the provisions of
the Bill?

Greg Hands: I do not think the hon. Gentleman
needs me to confirm that. He has said himself what the
position of the devolved Administrations is, including
on the legislative consent motion. We have listened to
them and will continue to listen to them very closely.
He has put his point of view on the record as to the
perspective of the Scottish Government.

I will come back to some of the points raised in the
debate. The hon. Member for Brent North wanted to
put devolved Administration engagement on the face
of the Bill. I stress again that these agreements are
about continuity, not future trade agreements. We have

been clear in the White Paper that we will engage. We
therefore do not require statutory engagement structures
in the Bill.

Barry Gardiner: One of the trade agreements that we
have repeatedly come back to, which makes it quite
clear that this is not the simple roll-over of the existing
trading arrangements that the Minister is talking about,
is the treaty we currently have with Norway. Fisheries
are an important part of Norway’s economy. It is almost
inconceivable that in the roll-over of that agreement,
there will not need to be some provision in that regard.
Surely the Minister must address those points, because
they are pertinent to the Bill and to the Government’s
capacity to do what they seek to do, which in large
measure the Opposition believe to be right and proper:
to try to make the transition as seamless as possible.
However, there will be areas where it is not, and Norway
is one of them. We must address that and not simply
gloss over it by saying, “Well, we’ll have to deal with that
once we know what we’re doing with the EU final deal.”

Greg Hands: Of course we value our trade relations
with Norway very strongly and closely. By geography
alone, let alone the amount of oil and gas coming from
Norway, we have incredibly strong trade relations. For
the record, I met the Norwegian Trade Minister last
autumn. I am perhaps going to sound like déjà vu all
over again, but I repeat that the future trading relations
with Norway will be very dependent on the future UK
negotiations with the European Union. That is not a
matter for this Bill; it is a matter that is being scrutinised
on frequent occasions in this House and elsewhere.

The hon. Member for Brent North said that we need
an engagement structure for future trade agreements.
The Government agree that we need to engage the
devolved Administrations in our future trade agreements
for the benefit of the whole of the UK, as was made
clear in the White Paper. We are talking to the devolved
Administrations about what that will look like. The new
clause would pre-decide that discussion.

The hon. Gentleman talked about international examples
for consultation models with the devolved Administrations
and gave us a quite interesting exposition of the position
in Australia and other parts of the world. It was fascinating
stuff, but our constitutional arrangement is very different
from any of the international examples raised. As was
made clear in our White Paper, we therefore need to
design our own engagement structures, in consultation,
that work for the benefit of the whole of the UK.

The hon. Members for Warwick and Leamington
and for Cardiff North claimed that we were putting a
constraint on the devolved legislatures. To be clear, the
Bill will allow the devolved Administrations to make
regulations that they consider appropriate for the purpose
of implementing trade agreements in devolved areas,
including in areas of retained EU law.

The hon. Member for Cardiff North said that devolution
is being undermined. That is not at all the case. The Bill
introduces new powers for the devolved Administrations
to work collaboratively with the UK Government to
secure continuity in our current trading relationships.
Under the Bill, the devolved Administrations will be
able to make every decision after exit that they can
make before exit. We therefore do not need to commit
to such a review or role for the Joint Ministerial Committee
in legislation.
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The official Opposition’s tabling at a late stage of this
emergency extra new clause, which emerged earlier this
week, seems to be more about Labour members of the
Committee messing it up last week by controversially
not supporting the Welsh Labour Government’s
amendments, when everyone expected them to do so.
When the hon. Member for Warrington South talked
about a “political hell”, he might have been referring to
the political hell we see all day, every day in the official
Opposition in this House and elsewhere. On that basis, I
urge the hon. Member for Brent North not to press the
new clause.

Barry Gardiner: Had I been disposed not to press the
new clause, the Minister’s final remarks would have
made me all the more determined to do so. However, I
was not so disposed, and we will press the new clause to
a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 9.

Division No. 36]

AYES

Cummins, Judith

Esterson, Bill

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

New Clause 12

ANIMAL WELFARE AND SENTIENCE

“(1) Regulations may only be made under section 2(1) if the
provisions of the international trade agreement to which they
relate are compatible with—

(a) any provision in UK law (including retained EU law)
relating to animal welfare standards and the welfare
of animals in the production of food; and

(b) any obligations relating to animal sentience by which
the UK is bound, or any principles relating to animal
sentience to which the UK adheres.”—(Barry Gardiner.)

This new clause would ensure that our animal welfare and food
production standards are, at a minimum, maintained in any
international trade agreement.

Brought up, and read the First time.

Barry Gardiner: I beg to move, That the clause be
read a Second time.

This is the last new clause we will deal with in
Committee, and it is our last attempt in Committee to
introduce a high-level principle into the Bill. We have
tried to establish the legal framework for an ethical
trading policy that respects human rights, labour standards,
environmental integrity and the needs of countries and
communities poorer than our own. The Government
turned down every single amendment and new clause
that tried to enshrine those principles in law. None the

less, we will have one final push. We are trying to
establish the principle of animal welfare and sentience
at the heart of our trade policy. Perhaps the Government
will agree to stand up for those species that share our
planet with us, but that have no representatives of their
own to speak for them.

My hon. Friend the Member for Bradford South
spoke persuasively—though not persuasively enough to
get Government Members to agree—about the importance
of maintaining high food standards in all our trade
agreements. She referred to the connection between
high food standards and the call for animal welfare,
whether in respect of the general requirement for food
hygiene or the specific target set by the Veterinary
Medicines Directorate for a reduction of antibiotic use
in agriculture. We also argued for animal welfare to be
included in any impact assessment of the UK’s trade
agreements, whether it is carried out ex ante or ex post.
That call stands, and we will continue to press the point
until we are satisfied.

I am pleased that the Minister saw fit to agree with us
about the importance of this issue. I quote from the
Hansard report of our sitting a couple of days ago:

“The Government have always been clear that we will maintain
our very high standards on food and animal welfare, and for
protection in that space. There will be no race to the bottom.
Nothing in free trade agreements precludes a Government from
regulating in the domestic environment. I hope that that is enough
reassurance for the hon. Gentleman.”––[Official Report, Trade
Public Bill Committee, 30 January 2018; c. 196.]

Greg Hands: The hon. Gentleman was a Minister in
the Department for Environment, Food and Rural Affairs
under Tony Blair. Can he point to specific occasions
when he raised concerns about animal sentience with
respect to trade agreements that were going through at
that time?

Barry Gardiner: That is one on which I will probably
write to the right hon. Gentleman. I am convinced that
there were a number of occasions when I did exactly
that. I will try to dig them out from my records and send
them to him. I am delighted that he did not stand up to
repudiate the remarks recorded in Hansard, as he did the
other day. Given that, I take it that he stands by them.

Sadly, the Minister’s reassurance on this matter is not
enough. The right of parties to regulate in favour of
animal life and animal health is regularly mentioned in
the text of international trade agreements, yet that same
right is typically circumscribed by requirements that
any measures to protect animal health must be undertaken
while facilitating trade. Governments may take any
measure they like to protect animal health so long as it
does not create an “unjustified barrier to trade”. It is
left to a tribunal of trade lawyers, who examine the
justification of the measure in relation to international
trade law, to decide whether it is justified or unjustified.

There is sometimes a clause in the general exceptions
chapter of a free trade agreement that affirms that a
state may introduce whatever measures are necessary to
protect animal life or health, but the meaning of “necessary”
is left up to another tribunal of trade lawyers to decide.
They may rule that an alternative measure is available
that would be less burdensome on trade and therefore
conclude, even if the alternative would be less effective,
that the measure that was taken does not qualify as
necessary after all.
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This is familiar territory to anyone who has looked
into the history of international trade disputes, both
before and since the founding of the World Trade
Organisation. There is an entire sub-discipline of trade
lawyers and academics who have written about what
they call the “necessity test” that is employed to ascertain
whether a measure is necessary and thus allowed under
international trade law, or unnecessary and thus prohibited.

Let me take as a specific example a free trade
agreement that was mentioned in written evidence by
the RSPCA, because it contains a fleeting reference to
animal welfare. The Government are keen to replace the
EU-Korea free trade agreement with a new UK-Korea
agreement, which would be implemented using the powers
afforded to the Government by the Bill. The chapter of
the EU-Korea agreement devoted to sanitary and
phytosanitary measures includes specific clauses about
enhanced co-operation between EU and Korean authorities
on animal welfare issues—anyone who wishes to look
them up will find them in article 5.9—yet those fine
sentiments are thoroughly undermined by the clause at
the outset of the chapter, which states that the objective
of the chapter as a whole is

“to minimise the…effects of sanitary and phytosanitary measures
on trade”.

The health and welfare of animals—and of humans, for
that matter—is already subordinated to commercial
interests. That is precisely the problem.

12.30 pm

We must ensure that animals are farmed for human
consumption under the very best and most humane
conditions, not to mention the conditions in which they
are transported, which often happens when they are still
alive and fully conscious of their surroundings. More
than 3 million live animals are transported out of
Europe every year, some as far away as Singapore, on
their way to slaughter. Many die on the journey. Britain
exports 30,000 live animals overseas for slaughter each
year—a trade that we have been powerless to ban as
long as we have been a member state of the European
Union. Even a country such as New Zealand, with its
considerable reliance on meat exports, outlawed the
trade in live animals more than a decade ago.

The new clause seeks to ensure that no regulations
may be made under clause 2(1) of the Bill unless they
are compatible with the UK’s legal requirements on
animal welfare—particularly as they relate to animals
farmed for food. By introducing the new clause, we seek
to ensure that, where the commercial aspects of a free
trade agreement come into conflict with the principles
of animal welfare, the animal welfare principles prevail.

We also seek to ensure coherence and consistency
between the Bill and the draft Animal Welfare (Sentencing
and Recognition of Sentience) Bill, which the Government
published last December and which will enshrine in
law the recognition that animals are sentient beings
capable of experiencing both pleasure and pain. Given
that that is one of the flagship pieces of legislation
being championed by the Secretary of State for
Environment, Food and Rural Affairs, we hope that our
last new clause might find favour with the Government
after all—or perhaps the Minister is not able to agree
even to this.

Mrs Kemi Badenoch (Saffron Walden) (Con): I will be
brief. We all believe in maintaining the very highest
standards in animal welfare and food production; I do
not think that is in dispute. The Government have done
quite a lot in the last few months—we know about the
ban on microbeads, to protect marine wildlife—but this
is one of the areas in which we are able to go further
and do better than we ever could while we were in
the EU.

There is much to agree with in the statements from
the hon. Member for Brent North; I, too, am against the
export of live animals. However, we must remember the
Bill’s purpose: ensuring the smooth roll-over of existing
trade agreements. It is not about future trade agreements,
so I do not believe that the Bill is the appropriate place
for the new clause. In fact, if I were being cynical, I
would say that this looks like a mischievous attempt to
reignite the debate on new clause 30 that was proposed
to the European Union (Withdrawal) Bill, in order to
generate press releases.

Our job is to make good law. The draft Animal
Welfare (Sentencing and Recognition of Sentience) Bill
was published on 12 December. It sets out to do exactly
what the new clause would do, but even better. If
Labour Members were serious about raising animal
welfare standards, rather than virtue signalling, they
would focus on the draft Bill. We should not tack on to
the Trade Bill a new clause that is outside its scope.

As it happens, the Environment, Food and Rural
Affairs Committee yesterday released its report on the
draft Bill. It made several recommendations for improving
it, including bringing forward a new and completely
separate Bill on animal sentience. The Government
have to reflect on that report and its recommendations,
and it would be inappropriate for us to pre-empt the
Select Committee’s report and the Government’s reaction.

Alan Brown: As the hon. Lady said, nobody can
argue against the new clause’s intentions: maintaining
animal welfare and food production standards when
entering into international trade agreements. I am sure
that the Minister will say that the new clause is not
needed, because existing agreements will roll over and
they comply with all the legislation, but as we heard
from witnesses, in the roll-over process everything is up
for grabs, so there is an argument for protecting animal
welfare and food production standards in the Bill, and I
understand why the proposal has been made.

One concern that I have about the new clause is that it
refers to UK law and does not recognise that law is
devolved; animal sentience should also be a devolved
matter once we withdraw from the EU. From my
perspective, the new clause does not take cognisance of
the Scottish Government and the devolved Administrations,
so that causes me concern about how it is written.

The hon. Member for Saffron Walden said that the
Tory Government are bringing in good law, but then
admitted that the Environment, Food and Rural Affairs
Committee has made recommendations against the draft
Animal Welfare (Sentencing and Recognition of Sentience)
Bill. As a member of that Committee, I can say that
witnesses have basically said that the current proposal
as regards recognising animal sentience is not good
law and not fit for purpose, and the Committee is
recommending that the Government think again on
that Bill in terms of sentience, so they are a long way
from making good law.
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I support the principles of the new clause, but as
stated, I have concerns about it not recognising the
devolved Administrations.

Faisal Rashid: I commend my hon. Friend the Member
for Brent North for his excellent opening remarks in
support of a very important new clause. I hope that the
Government will agree with me and my hon. Friends
that it is vital that we protect animal welfare and food
production standards when building our trade policy.
We must prioritise a sustainable, long-term future for
our farming, fishing and food industries. We cannot
allow Brexit to be used as an excuse to reduce food
standards or to allow cheap and inferior produce to
flood the UK market. We have a moral duty to protect
animals and their welfare, and that should go hand in
hand with the protections that we must afford to our
farming and production industry and to British consumers.

Anna McMorrin: Does my hon. Friend agree that this
is not a partisan issue, but a question of the kind of
society we want to live in?

Faisal Rashid: Absolutely. That is a crucial point, which
I hope Government Members will take into account.

Mr Mark Prisk (Hertford and Stortford) (Con): Is it
not actually the case that good law is not made on the
rush? The very nature of the new clause that we are debating
is on the rush, and that is why we should reject it.

Faisal Rashid: I will give the Minister time to respond
on that.

Alan Brown: I completely agree with the previous
intervention: good law is not made in a rush. But that is
exactly what the Government did in reaction to voting
down amendments to the European Union (Withdrawal)
Bill: they rushed out legislation that is really poor.

Faisal Rashid: I thank the hon. Gentleman for that
intervention. I ask the hon. Member for Hertford and
Stortford how the new clause would prevent the easy
roll-over of EU trade agreements. This issue is controversial,
but I will move on.

There are real concerns that if we produce trade
agreements that allow the UK market to be flooded
with cheap and poor-quality food, we will be forcing
our farming and food production industries to make
an impossible decision. Either they face becoming
uncompetitive and being undercut by cheap and poor-
quality imports, thus risking the jobs of the 3.9 million
people employed in the industry, or they are pressured
to cut corners and their own standards, putting at risk
the welfare of the animals and potentially of consumers.

Many health risks are associated with poor-quality
produce, and often such produce is consumed without
knowledge, especially given the mass catering in schools,
hospitals and takeaways. British people deserve to feel
confident that they will be eating high-quality produce,
wherever it has come from, following our departure
from the European Union.

Nick Dearden of Global Justice Now told the Committee
that

“we probably all now know more than we would like about
chlorinated chickens”––[Official Report, Trade Public Bill Committee,
23 January 2018; c. 6, Q3.]

That is true, but it is important that we are aware of the
potential negative impacts of failing to build a strong
and sustainable future trade policy. Have the Government
considered the negative impact on animals, on the farming
and production industries, and on consumers of not
supporting this new clause?

UK farmers have made great strides in recent years to
improve animal welfare, and we are proud to have some
of the highest animal welfare and food standards in the
world. We have heard many times that our departure
from the European Union is an opportunity for the UK
to return to being a world leader in international trade.
That prompts the question of why they are not committed
to legislating for animal welfare protections to ensure
that the rug is not pulled out from under the food and
farming markets and to help the British farming industry
to continue to lead the way in animal welfare and
international trade.

There has already been much controversy surrounding
the Government’s approach to animal welfare and sentience.
It is no secret that the Prime Minister has faced difficulties
in getting the Cabinet to agree on much in recent weeks,
but she claims that it remains unified. The Secretary of
State for Environment, Food and Rural Affairs said
that there will be

“no diminution in our environmental or animal welfare standards
in pursuit of trade deals.”

In that case, I am hopeful that we can expect Government
support for this new clause, which would legislate for
the protection of animal welfare standards—or is the
Cabinet no longer unified on that position?

Matt Western: I rise to speak to new clause 12, and I
thank my hon. Friend the Member for Brent North for
proposing it. It would ensure that we provide important
safeguards for not just livestock but our farming
communities and our consumers by specifying animal
welfare and sentience in the legislation.

In November, as we have heard, the Secretary of
State for Environment, Food and Rural Affairs promised
to make “any necessary changes” to UK law to ensure
that it recognises that animals can feel pain. That came
after proposals to accept that they are sentient beings
were voted down. Now the Government are apparently
looking at making UK law that specifically recognises
animal sentience. I remind the Committee that the first
sentence of the Bill says that it will

“Make provision about the implementation of international
trade agreements”.

That is why—when we have spoken at previous sittings
about ensuring that it is a comprehensive Trade Bill—we
have said that this issue should be included.

According to the written evidence from the RSPCA,
the EU has 19 farm animal welfare laws that the UK
has implemented, giving a high degree of consistency
on standards and a level playing field for trade in farm
products. That will not be the case when the UK starts
to negotiate FTAs with other countries. Thankfully, the
UK has some of the highest farm animal welfare standards
in the world, although it is well documented that Canadian
and American farm welfare standards tend to be based
on corporate standards rather than federal law, as we
heard in the International Trade Committee yesterday.

Likewise, an FTA may include sectoral chapters on
cosmetics, pharmaceuticals, chemicals and pesticides.
The UK needs to be careful that it does not compromise
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any existing UK laws, such as cosmetics regulation, or
risk that those laws are as sensitive to change as the
farm animal ones that I have mentioned.

Greg Hands: The hon. Gentleman is making a good
speech. One of the points he raises surely gets to the
nub of the matter. When he says that we should not do
anything contrary to domestic law in trade agreements,
he rather makes the point for me that the Government
and the country will have a right to regulate most of
these matters domestically, which is the important thing.
We can introduce protections domestically in our laws
that would not be subject to the trade agreement.

Matt Western: I thank the Minister for his intervention.
There is the law that goes through this place, and there
is the role and power of the Minister, and very much at
the nub of this debate over the Bill is the control the
Minister has, as opposed to the controls we and other
bodies will have, in influencing any trade agreements.

12.45 pm

Given that the Government are now proposing a new
process in the draft animal welfare Bill to ensure that
any future legislation or policy is assessed against animal
welfare science and standards, it is clear that that will
need to be recognised in the Trade Bill, otherwise one of
the most important areas that could undermine animal
welfare standards—trade negotiations—would be outside
the ambit of that Bill. As Peter Stevenson, the chief
policy adviser for Compassion in World Farming stated
to the Select Committee,

“what the US will press for, if you look at recent trade agreements,
is regulatory coherence, a requirement that we in the UK and the
US try to bring our regulations on the environment, food safety
and animal welfare close to each other. This is going to be very
difficult because the USA has almost no regulations to protect the
welfare of animals whereas the UK has very detailed legislation
on the welfare of pigs, calves, meat chickens and egg-laying hens
and on the welfare of animals during transport and slaughter.”

With that in mind, and particularly given the
recommendation of the Secretary of State that animal
welfare and sentience should be addressed by UK law, I
urge all Members on the Committee to support this new
clause.

Anna McMorrin: It is imperative that animal welfare
rights are protected after we leave the EU and that
animals keep their status as sentient beings under UK
law, which is why this new clause is absolutely vital.

I wrote to the Secretary of State for Environment,
Food and Rural Affairs after the defeat in the House of
Commons on this very issue. That letter was signed by
over 100 MPs. It is disappointing that the Trade Bill
neglected to make it clear that the UK will not enter any
trade deals in the future that will require us to water
down animal welfare standards. It is clear from the
reaction of the public, and from the campaigns and
letters that I am sure all MPs have received from constituents
and organisations that people have no interest in seeing
chlorinated chicken in our supermarkets, are not happy
to see live animal exports and are not willing to compromise
in any way on animal rights to please the likes of the
current US President or any other leader of a country
that does not share the same concerns and views as us

on animal welfare and animal sentience. Any trade
negotiation or deal will impact on UK animal welfare
standards.

Under article 13 of the Lisbon treaty, the UK recognises
animals as sentient beings—that they are not just goods
but have the capacity to feel pain, hunger, heat and
cold—and that the Government must pay full regard to
their welfare requirements. Recognising animals as sentient
beings is accepted across animal welfare science and
means that we acknowledge that animals are capable of
feelings such as pain and are deserving of our respect. It
is appalling that this Government could not vote in
favour of maintaining—let alone progressing—existing
animal welfare standards during the European Union
(Withdrawal) Bill.

Greg Hands: I am not accusing the hon. Lady of
spreading misinformation, of course, but a lot of the
reactions to that vote spread a lot of misinformation.
Various otherwise reputable news outlets such as The
Independent and Evening Standard had to retract and
withdraw and to print clarifications and apologies for
putting out misinformation about the Government’s
view on animal sentience. The Government strongly
believe in animal sentience, and the European Union
(Withdrawal) Bill vote was not contrary to that.

Anna McMorrin: I thank the Minister for his intervention,
but the fact remains that this Government did not vote
for that amendment, so are we to keep that trust that
this UK Government will introduce those welfare standards
post-Brexit? I for one do not find that trust. I struggle to
understand this decision by the Government, which is a
massive blow for the welfare of wildlife, pets and livestock
alike.

Mrs Badenoch: There is a draft Bill on sentencing and
animal sentience coming in. Why does the hon. Lady
feel that there will be no commitments in that Bill, given
what it is called? What are her concerns about that Bill?

Anna McMorrin: I thank the hon. Lady for her
intervention, but does she not realise that this Bill is
about the rules and regulations during trade? That is
why we need the new clause in the Bill.

Only domestic animals are covered by the Animal
Welfare Act 2006; animals in the wild and laboratory
animals are expressly exempt. As we seek new deals in
our negotiations with countries that perhaps have much
lower animal welfare standards, we are particularly
concerned that there will be the temptation to lower our
standards. The Bill needs strengthening to better protect
UK animal welfare standards. I hope the Government
will see some sense and support the new clause to
ensure that we do not water down those standards.

Greg Hands: The Government have made clear that
we intend not only to retain our existing standards of
animal welfare once we have left the European Union
but, indeed, to enhance them. We are proud to have
some of the highest animal welfare standards anywhere
in the world, and they will not be watered down when
we leave the EU.

Our food is held in high repute thanks to our animal
welfare standards. The withdrawal Bill will transfer on
to the UK statute book all EU animal welfare standards—
it is very important to understand that in the context
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of the withdrawal Bill, which was raised by the hon.
Member for Cardiff North. Our current high standards,
including import requirements, will apply when we leave
the EU.

Similarly, the Government are committed to retaining
the EU’s recognition of animal sentience. That is why,
as has been referred to quite a few times in this helpful
debate, at the end of last year the Government published
the draft Animal Welfare (Sentencing and Recognition
of Sentience) Bill, which sets out how we can go even
further and better enshrine in domestic law the recognition
of animals as sentient beings. That point was capably
made by my hon. Friend the Member for Saffron Walden
and others.

Barry Gardiner: Does the Minister understand that
the new clause’s intention is not to run counter to or
prevent what we hope the Government will bring forward
in that Bill? It seeks to establish the hierarchy of principles
in international trade so that a necessity test or any
other precursor in the clauses and paragraphs that deal
with such issues cannot mean that animal welfare is of a
lower order in that hierarchy.

Greg Hands: Let us try to separate out those two
issues. We will deal with animal sentience in the draft
Animal Welfare (Sentencing and Recognition of Sentience)
Bill. What we are talking about here is transitioning
existing trade agreements. I will return to the intervention
I made on the hon. Gentleman in relation to existing
trade agreements, but let me first point out a few more
things in the draft animal welfare Bill. It proposes a new
obligation on Ministers of the Crown to have regard to
the welfare needs of animals as sentient beings when
formulating and implementing Government policy. A
public consultation on the draft Bill has recently closed
and DEFRA is considering all the responses received.

We are absolutely clear that all existing commitments
relating to animal welfare will remain when these agreements
are transitioned—I cannot be any more definitive than
that. That is in line with our clearly articulated principle
that it is our intent to transition solely the existing effects
of the current agreements.

On current agreements, Mr Davies, you and I were
elected in 2005, and in a couple of those early years we
shared in Parliament I distinctly remember the hon.
Gentleman being a DEFRA Minister. I was intrigued
when he was seemingly unable to offer any single occasion
when, as a Minister in DEFRA—the Department with
primary responsibility in this area—he had raised any
objection to EU trade agreements going through the
House in relation to animal welfare or animal sentience.

I look forward to receiving the hon. Gentleman’s
letter, in which he will explain in detail those occasions
he was unable to remember today—he may have time to
dig through his filing cabinet from 12 or 13 years ago to
find them. I remember well that it was very rare for any
Government Minister in Tony Blair’s regime to go
against the word of Mr Blair, and very rare for any
Government Minister to go against the word of the
European Union, so I am interested to see if the hon.
Member for Brent North managed to do both at the
same time. I very much look forward to getting this
letter. May I suggest that he shares it with the whole
Committee, because I do not think that it is something
I should abuse by keeping it private to myself ? I look
forward to that letter.

Barry Gardiner: Will the Minister give way?

Greg Hands: Of course—maybe he has remembered.

Barry Gardiner: May I just point out to the Minister
that I voted for the ban on hunting mammals with
dogs? I believe that most of the Conservative party
voted to retain hunting mammals with dogs. I also
voted to secure an end to cosmetic testing on animals,
to ban fur farming and to introduce the Animal Welfare
Act 2006. So there were a number of occasions on
which my voting record on animal welfare and animal
sentience stands up very strongly. I suspect that it would
it be in marked contrast to many Members on the
Government side of the House.

Greg Hands: I thank the hon. Gentleman for that
intervention, because I now find it even more illuminating.
He has now been able to remember all these other
occasions when he stuck up for animal welfare, but he
still cannot remember a single occasion when, in relation
to EU trade agreements, which is what the Bill is all
about—

Barry Gardiner rose—

Greg Hands: Perhaps the hon. Gentleman has now
remembered the single occasion. I will give him another
opportunity to tell us all about this disagreement he had
with Tony Blair or the European Union.

Barry Gardiner: It is not about a disagreement with
Tony Blair or the European Union, because actually we
did vote to ban the export of animals on the hoof in
that Government. That was precisely about trade—it
was banning live exports. The Minister has to accept
that I have a very clear record on animal welfare in
terms of not only domestic legislation in this country
but international trade.

Greg Hands: I am still looking forward to the letter.
The hon. Gentleman has still not remembered a single
occasion when he raised this in relation to a European
Union trade agreement. He has an opportunity. I am
sure he will take a little bit of time to prepare the letter,
and I am sure that all members of the Committee will
look forward to receiving it.

The hon. Gentleman did mention live animal exports,
which is an interesting subject. He says that he was
concerned about live animal exports, but you and I
know, Mr Davies, that while we remain an EU member
we are unable to ban live animal exports. I do not know
whether, at that point, he was taking an early Eurosceptic
turn. Perhaps he mentioned to Tony Blair that he had
this fundamental problem with the European Union. It
was just after Tony Blair had promised a vote on the EU
constitution, which was not delivered, so it may have
been an interesting time to have made these Eurosceptic
points that he now says that he has.

Matt Western: Far be it for me to talk about what
happened five or 10 years ago and under a different
ministerial dispensation, but my recollection was that in
the 2000s there was a huge issue about veal being
transported in crates, and it was EU legislation that
was introduced that actually put an end to that. I would
like to think that the UK Government were in support
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[Matt Western]

of that, but I do not know—I will defer to either the
Minister or my hon. Friend the Member for Brent
North.

Greg Hands: If the hon. Gentleman is a strong believer
in EU law, surely he should be voting, and have voted,
for the European Union (Withdrawal) Bill, which seeks
to take all of this retained EU law into the UK domestic
environment.

To return to the issue, we have a manifesto commitment
to take early steps to control live animal exports as we
leave the European Union. The hon. Member for Brent
North claimed that FTAs contain provisions stating
that animal health measures must

“not be unjustifiable barriers to trade”.

Again, that returns to the point I made in my intervention
on the hon. Member for Warwick and Leamington,
that it importantly does not prevent states from imposing
their own high animal welfare standards, which is what
we currently do and will expect to enhance in the future.

My hon. Friend the Member for Saffron Walden
made an excellent and succinct speech, outlining why
the Bill is about existing trade agreements and why the
Government have separate proposed legislation relating
to animal sentience. I can tell her that the consultation
closed yesterday and we will consider the 9,000 responses,
as well as the report by the Environment, Food and
Rural Affairs Committee, in due course.

The hon. Member for Kilmarnock and Loudoun
raised a relevant point when he said that the issue of
animal sentience is devolved. I can tell him that the
Department for Environment, Food and Rural Affairs
is speaking to the devolved Administrations regarding
animal sentience. The clause in the draft Animal Welfare
(Sentencing and Recognition of Sentience) Bill refers
only to UK Ministers and the role they play, but I
would be interested to see what proposals the Scottish
and Welsh Governments might bring forward in this
space as well.

I hope that is sufficient reassurance to the hon. Member
for Brent North. I very much look forward to his letter,
but on that basis I ask him to withdraw the new clause.

1 pm

Barry Gardiner: The Minister can ask, but he will not
be successful. We will press it to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 9.

Division No. 37]

AYES

Cummins, Judith

Gardiner, Barry

McMorrin, Anna

Rashid, Faisal

Western, Matt

NOES

Badenoch, Mrs Kemi

Hands, rh Greg

Keegan, Gillian

Prisk, Mr Mark

Pursglove, Tom

Stewart, Iain

Vickers, Martin

Whittaker, Craig

Wood, Mike

Question accordingly negatived.

Question proposed, That the Chair do report the Bill
to the House.

Greg Hands: Mr Davies, I thank you and everybody
concerned with this Bill. I am delighted that we have so
thoroughly scrutinised this short yet important Bill over
the last five Committee sessions. I thank Committee
members for the constructive way in which they have
engaged in the debate. I am pleased that we have completed
proceedings within the allotted time. In fact, we have a
little time to spare.

This has been an unusual Bill Committee. The Bill, in
my view, is relatively uncontroversial and certainly quite
short. Indeed, on Second Reading, I think a little unfairly,
the hon. Member for Brent North called it a

“hollowed out little embarrassment of a Bill, which extends to
just six pages and four schedules.”—[Official Report, 9 January 2018;
Vol. 634, c. 223.]

I think he was calling it small and unimportant; I am
interpreting the words “hollowed out little embarrassment”
in that way. Therefore, I find it all the more remarkable
that the Opposition have called some 37 votes on the
Bill so far. I am not trying to make a wider political
point—or maybe I am—but it was clear on Second
Reading and now that they are against the UK having
its own trade remedies, against the UK being able to
benefit from the more than 40-plus EU trade agreements,
and against UK companies participating in the £1.3 trillion
global procurement market. I hope they will change
their minds on Third Reading.

I also thank the Government Whip and the Opposition
Whip, who have ensured that the Committee has run
smoothly and effectively. We have had a helpful and
constructive consideration of the Bill, and the debate
has been superbly conducted by you, Mr Davies, and by
Mrs Ryan and Mr Gray, in the Chair. I am very grateful
for your and their guidance during our deliberations.

Further, I would like to pay tribute to the usual
channels, who I know quite well from previous experiences
in this House, for their help and guidance throughout. I
also recognise in particular the hard work of Hansard in
recording everything. I thank the Clerk for his advice,
the Doorkeepers for keeping good order, and my excellent
team of officials for their support. This is the Department
for International Trade’s first ever piece of legislation,
and the officials have done the Department very proud
indeed.

Barry Gardiner: I, too, would like to express, on
behalf of all my team, my thanks to you, Mr Davies, to
Ms Ryan and Mr Gray, and to all the officials who so
ably supported the Minister. We tried to throw as many
difficult questions at him as possible, and they tried to
field them and provide him with answers as quickly as
possible. I have to say we were not always convinced by
the answers he came up with, but we recognise the work
that went into them and hope that we did not cause the
officials too much trouble.

I pay particular tribute to Kenneth Fox, the Clerk of
the Committee. He is an exemplary Clerk, and he aided
us in ensuring that our amendments were substantive
and all in good order. It was extremely helpful to us to
be assisted by someone of his experience and wisdom—and
calm. I say that because, as you know, Mr Davies,
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amendments are worked on until the last moment to
ensure that they are tabled in good time, and Mr Fox
did so with the greatest humour.

I am grateful to all my team: my hon. Friends the
Members for Bradford South, for Sefton Central, for
Cardiff North, for Warrington South, for Blaenau Gwent
and for Warwick and Leamington. It has been an
excellent team effort. I am delighted that they were all
able to contribute to debate in a most positive way. I
also thank the Government Members. I thank the Minister,
who I think took every intervention he was offered, for
his courtesy. I know that serving on such Committees is
often a thankless task for Government Back Benchers,
who are told by the Government Whip to sit quietly and
not to take up too much of the proceedings, but when
they did intervene, they did so with courtesy.

We have scrutinised the Bill in great detail. We have
not come to an agreement—that much is clear. There
are lacunae in the Bill that need to be remedied, and we

will return to it on Report and subsequently. I thank
everyone associated with the Committee and in particular
you, Mr Davies, for conducting proceedings with absolute
fairness and impeccable order.

The Chair: I am very grateful to the Minister and the
shadow Minister for their kind words. I thank the
House authorities, including the Doorkeepers, who have
been very busy with Divisions, and the Clerks. I reiterate
the thanks to Kenneth Fox, the principal Clerk, who
has guided me throughout these proceedings with his
normal efficiency and courtesy. I thank all Members for
making it so easy to chair the Committee. You have all
been a credit to your respective parties.

Question put and agreed to.

Bill accordingly to be reported, without amendment.

1.8 pm

Committee rose.
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Written evidence reported to the House
TB28 Unlock Democracy

TB29 38 Degrees

TB30 International Chamber of Commerce United
Kingdom (Supplementary to oral evidence)

TB31 Africa APPG, together with the Royal African

Society

TB32 TheCityUK

TB33 Trade Justice Dundee
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