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Summary
The EU Settlement Scheme aims to establish the immigration status of EU citizens
legally residing in the United Kingdom when the UK leaves the European Union. It
will grant eligible individuals rights of legal residence depending on their length of
residency in the UK. Individuals granted ‘settled’ or ‘pre-settled’ status will have rights
to work, travel, use education and health services and to access public benefits broadly
similar to those they have thus far enjoyed.
The Government has rightly said that it wants EU citizens who are resident in the UK
to stay and have continued rights to live and work here after Brexit. So it is vital that the
Home Office gets the detail of the Settlement Scheme right: failing to do so will run the
risk of another Windrush scandal. EU citizens—who may have been legally resident
in the UK for many years and have made this country their home—could be left in
an uncertain situation regarding their rights and eligibility to remain in the UK. The
hardship and injustice experienced by some members of the Windrush generation has
been shameful, and lessons must be learned to avoid similar consequences befalling EU
citizens.
Despite the Home Office’s pledge that it will be looking for reasons to accept applications
to the Settlement Scheme rather than to refuse, and that it will take a flexible approach
which exercises discretion in the favour of the applicant, we have serious concerns that
the detailed design of the Scheme means that many EU citizens currently resident in the
UK are at risk of being left out.
Technical issues have blighted the application process, with applicants struggling to
navigate the online system without assistance from the Home Office. Many others will
fail to apply successfully, either because they are unaware that the Scheme applies to
them or because they are unable adequately to evidence their entitlement to status.
There remain too many gaps and ambiguities in the Government’s guidance—including
what will happen to individuals who do not apply before the deadline and how it will
ensure that citizens are not disadvantaged in the case of a no deal Brexit—and we
remain doubtful as to the Home Office’s ability to handle the number and complexity
of applications it will receive over the lifetime of the Scheme.
The Government has chosen to implement a system which does not grant status to
eligible people but requires them to apply for it, and the Home Secretary told us that EU
citizens are only entitled to the status which they are able to evidence. We disagree with
this. We believe that EU citizens legally resident in the UK before its departure from
the European Union should have their rights protected and their entitlement to remain
enshrined in law.
We therefore call on the Government to protect in law the rights of EU citizens in
the UK. The Government should guarantee in law that any EU citizens living in the
UK before Brexit (and who would be eligible for status under the Settlement Scheme)
are legal residents of the UK and are able to continue to live and work as they have
done until now. The Settlement Scheme should operate in addition to provide them
with proof of their entitlement to remain. This would mean that EU citizens in the
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UK are protected post-Brexit from the difficulties and uncertainties which blighted the
Windrush generation. EU citizens are our friends, colleagues and valued members of
UK society: it is only right that the Government should give them certainty and security.
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1 Introduction
1. Once the United Kingdom leaves the European Union, EU citizens will no longer
be automatically entitled to live and work in the UK. This is because the right to free
movement between European states is derived from EU law, to which the UK will no
longer be subject. This change will affect all people who are here through exercise of the
Treaty right to freedom of movement and who have not taken British citizenship or been
granted indefinite leave to remain (as distinct from permanent residence under EU law),
and will include citizens who have been resident in the UK for many years, and those who
were born here and have never lived anywhere else.
2. The Government has proposed an EU Settlement Scheme to establish the immigration
status of EU citizens legally residing in the UK when the UK leaves the EU. This would
grant individuals rights of legal residence depending on their length of residency in the
UK: with settled or pre-settled status, the individual would have rights to work, travel,
use education and health services and to access public benefits which would be broadly
similar to those they have thus far enjoyed. Unlike permanent residence, a status granted
under the Settlement Scheme is not an automatic right: both settled and pre-settled status
must be applied for by individual EU citizens and granted by the Government. Those
who do not successfully access the Scheme and confirm their eligibility to remain may no
longer have a legal right to live in the UK after the UK leaves the EU.
3. We held a short inquiry on this issue because the smooth and successful operation of
the Settlement Scheme is vital to reassure UK-resident EU citizens that they will continue to
be free to live and work here. Following the Windrush scandal—which has seen thousands
of people from Commonwealth countries, who came to the UK after the Second World
War, denied rights and threatened with deportation due to Home Office mishandling of
their cases—it is also essential for public trust in the Home Office that it gets this scheme
right. The prospect of a Windrush-style catastrophe happening to over three million EU
citizens who have made the UK their home in good faith is deeply troubling.
4. We took evidence from individuals who have supported groups of EU citizens in
applying to the Scheme, and from a range of experts and commentators on immigration
and citizenship issues. We discussed this issue further with the Home Secretary, Rt Hon
Sajid Javid MP, and the Permanent Secretary to the Home Office, Sir Philip Rutnam KCB,
when they appeared before us on 27 February 2019. We also benefited from a demonstration
of the application process by Home Office officials.
5. The Settlement Scheme will affect all European nationals living in the UK, whether
they are from a nation which is one of the constituent members of the European Union
(excluding the UK and Ireland), the European Economic Area or Switzerland. The
Government has announced that EU, EEA and Swiss citizens will be able to apply to the
Settlement Scheme to continue living in the UK. For consistency throughout this report
we have generally referred to “EU” citizens, except where quoting or citing individuals or
official guidance.
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2 The EU Settlement Scheme
EU citizens’ entitlement to permanent residence
6. In 2017 there were estimated to be 3.8 million EU citizens living in the UK.1 Under
current EU law2 EEA nationals3 and eligible family members4 acquire an automatic right
of permanent residence in host member states in which they have legally resided for a
continuous five-year period.5 During this time they must have been exercising their rights
under the Treaty on the Functioning of the European Union as a qualified person under
free movement.6 As this is an automatic right, there is no need for EEA nationals to apply
for permanent residence in countries such as the UK and there is no fee required to obtain
the status. There is also no requirement in the UK to obtain a registration certificate, as is
the case in some EEA member states. EEA nationals can apply for a permanent residence
document which confirms their status, but this document does not itself confer status.

The EU Settlement Scheme
7. Under the UK’s Withdrawal Agreement, free movement would continue until the end
of the transition period on 31 December 2020. After that, the legal status of EU citizens
residing in the UK will derive from a status granted by the Government’s proposed
EU Settlement Scheme, which opened on 30 March 2019. The Scheme provides new
immigration categories of ‘settled status’ and ‘pre-settled status’ for EU nationals and their
family members lawfully residing in the UK. The Government would provide a statutory
basis to the EU Settlement Scheme through the expected Withdrawal Agreement Bill.
8. Settled status is available to EU citizens who have accrued five years of continuous
residence in the UK prior to 31 December 2020.7 Those who moved to the UK prior to 31
1

2
3

4

5

6

7

Migration Observatory, ‘EU Migration to and from the UK’, 1 December 2018. Home Office internal analysis
estimates that the total number of EEA citizens and their family members resident in the UK by the end of the
planned implementation on 31 December 2020, and eligible to apply for the EU Settlement Scheme, is likely to
be between 3.5 million and 4.1 million; Letter from the Home Secretary to the Chairman of the EU Justice SubCommittee, 20 March 2019
Council Directive 2004/28/EC, the Citizens’ Rights Directive (also referred to as the Free Movement Directive),
implemented in domestic UK immigration law in the Immigration (European Economic Area) Regulations 2016.
An EEA national is a national of a member state of the EU (other than the UK) or of Liechtenstein, Iceland,
Norway or Switzerland, who is not also a British citizen; Immigration (European Economic Area) Regulations
2016, Article 2(2)
Eligible family members who are given the same rights of entry and residence to their family member’s host
state regardless of their country of citizenship are outlined in Article 2(2) of the Citizens Directive and regulation
7 of the EEA Regulations. These include: a spouse or registered partner; children or grandchildren of either the
EEA national or their spouse/partner, who are either under 21 or dependent; parents or grandparents of either
the EEA national or their spouse/partner, who are dependent; Council Directive 2004/58/EC; EEA Regulations,
‘The Immigration (European Economic Area) Regulations 2016—Revised Version’
The continuous five-year period is not affected by temporary absences not exceeding six months per year and
other exceptions found in Article 16(3) of the Citizens Directive and regulation 3 of the EEA Regulations; Council
Directive 2004/58/EC; EEA Regulations, ‘The Immigration (European Economic Area) Regulations 2016—Revised
Version’
This includes as a worker, self-employed person, self-sufficient person or student, or an eligible dependent. For
those not working or who are self-employed, there is also a requirement to hold comprehensive sickness
insurance; Council Directive 2004/28/EC, Article 7
This means that for 5 years in a row the individual has been in the UK for at least 6 months in any 12-month
period, except for one period of up to 12 months for an important reason (for example, childbirth, serious
illness, study, vocational training or an overseas work posting) or compulsory military service of any length.
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December 2020 (or the date of the UK’s departure from the EU in the case of a ‘no deal’
scenario) but who have not yet lived in the UK for five years may be eligible for pre-settled
status.
9. Appearing before us in February 2019 the Home Secretary, Rt Hon Sajid Javid MP,
emphasised that the Government wished to provide:
reassurance and confidence for all the EU citizens that are here in the UK
that we not only want them to stay, we want to make it as easy as possible,
we want to protect their rights. We will do all we can to do that and
communicate that as much as we can.8
He later added that “We want them all to stay”.9
Eligibility
10. Individuals need to apply to the EU Settlement Scheme if they are EU citizens or a
family member of an EU citizen (unless they have Indefinite Leave to Remain, distinct
from permanent residence under EU law, or have British citizenship). This includes people
who were born in the UK who are not British citizens, and those who are from the EU
but married to a British citizen. Individuals from outside the EU can apply if they are
in a relationship with an EU citizen as their spouse, civil partner or unmarried partner.
They can also apply if they are related to an EU citizen, their spouse or civil partner as
their child, grandchild or great-grandchild (under 21 years old), dependent child (over
the age of 21), or dependent parent, grandparent or great-grandparent. Individuals will
not usually be eligible to apply if they are from outside the EU and married to a British
citizen.10
11. Irish citizens and those with indefinite leave to remain are able to stay in the UK
without applying (although those with permanent residence documents do need to apply
as these documents will not be valid after 31 December 202011), and the UK has reached
agreements with Norway, Iceland, Liechtenstein and Switzerland.12 In March 2019 it was
announced that resident citizens of these nations, and their family members, will be able
to apply for UK immigration status under the Scheme, in line with the earlier agreements.13
Rights
12. If the draft Withdrawal Agreement is completed, an individual with settled status
will be able to stay in the UK for as long as they like, apply for British citizenship (if
eligible), work in the UK, use the NHS, enrol in education or continue studying, access
public funds such as benefits and pensions (if eligible), travel in and out of the UK, and
8
9
10
11
12

13

Oral evidence taken on 27 February 2019, The work of the Home Secretary, HC 434, Q755
Oral evidence taken on 27 February 2019, The work of the Home Secretary, HC 434, Q767
Gov.uk, ‘Settled and pre-settled status for EU citizens and their families’
Gov.uk, ‘Apply for a permanent residence document if you’re from the EU, EEA or Switzerland’
These agreements mean that UK and EEA EFTA citizens living in each other’s countries at the end of the
implementation period will be able to continue enjoying broadly the same rights as they do now, including
arrangements on residency, healthcare, pensions and education, social security coordination and mutual
recognition of professional qualifications. The agreements largely mirror the Withdrawal Agreement agreed
with the EU; Department for Exiting the European Union, ‘EEA EFTA Separation Agreement’, 20 December 2018
HC Deb, 7 March 2019, HCWS1387
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bring close family members to the UK after 31 December 2020.14 Any child born in the
UK to a citizen with settled status would automatically be a British citizen, and individuals
with settled status should be able to spend up to five years in a row outside the UK without
losing the status (although this allowance to individuals with settled status is subject to
approval by Parliament).
13. Individuals granted pre-settled status would retain many of the same rights but
would only be able to spend two years in a row outside the UK without losing the status.
Any children born to such an individual in the UK after they received pre-settled status
would only be a British citizen (at birth) if they qualified for it through their other parent,
though they would be automatically eligible for pre-settled status. An individual can stay
in the UK for a further five years from the date of receiving pre-settled status, but they
must apply again and get settled status if they want to stay for longer. Applying to change
status from pre-settled to settled status can be done as soon as the individual has five
years’ continuous residence.15
14. The3million, an organisation which campaigns for EU citizens’ rights in the UK, has
compiled a list of 181 (initially 162) questions to the Home Office about various aspects
of the qualifications for and functioning of the EU Settlement Scheme.16 Many of these
are yet to be answered by the Home Office and have not, according to the3million, been
satisfactorily resolved by information published in any Government documents. These
include questions on the criteria and eligibility for settled status applications, reasons for
loss of settled status, the consequences of rejected applications, the rights of citizens with
settled status, and the functioning of the Independent Authority (the non-departmental
public body which will be established to receive complaints and take action in the case of
failures within the Scheme).
15. The EU Settlement Scheme is now live, but there remains a lack of clarity over many
aspects of the Scheme. The Home Office must provide full responses to the questions
posed by the3million regarding the Settlement Scheme. It is disappointing that it has not
yet done so, as some of these questions were first raised almost a year ago. EU citizens in
the UK need certainty, and the Government should give it to them. We address some of
these concerns specifically in this report.
Application process
16. Following a number of test phases, the EU Settlement Scheme opened on 30 March
2019. Under the draft Withdrawal Agreement the deadline to apply for settled status is 30
June 2021. Applicants can apply online and will need to prove their:

14

15
16

•

identity (through passports or identity cards, and the submission of a facial
photograph which will be checked against the biometric data in these documents);

•

eligibility (by providing their National Insurance number, which will be checked
against HMRC and DWP records to verify their residence in the UK); and

If both of the following apply: the relationship began before 31 December 2020 (if the relationship began after
31 December 2020 the family member will be able to come on a family visa), and they are still in the relationship
when they apply.
Gov.uk, ‘Settled and pre-settled status for EU citizens and their families’
the3million, Questions for the Home Office on ‘Settled Status’, 27 February 2019
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•

suitability (by declaring any criminal convictions: EU citizens with serious
or unspent convictions, or who have been subject to deportation or exclusion
orders are likely to be refused status).

The Government has said that it expects most applicants to receive a decision within two
weeks.
17. The Government initially outlined that the fee to apply for settled status would be
£65 for adults, and £32.50 for those under 16. However, on 21 January 2019 the Prime
Minister announced that the Government would waive the application fee “so that there
is no financial barrier for any EU nationals who wish to stay”,17 and on 7 March 2019 the
Home Secretary laid the relevant statutory instrument before Parliament.18 The Home
Secretary told the House of Lords’ EU Justice Sub-Committee on 17 April 2019 that the
Home Office had processed all customer refunds and that they would reach customer
accounts in the following days.19
18. However, it has emerged that some applicants are still having to pay in the course
of their application. Recent media reporting has revealed that calls to the EU Settlement
Resolution Centre, the official Home Office helpline available to support EU citizens in
making an application to the Settlement Scheme, cost up to 10p a minute from landlines
and up to 40p per minute from mobiles20 (although the Home Secretary explained that
the Home Office does not charge or receive revenue for this service, and that the costs
would be limited to those charged by network and service providers21). During the second
pilot test phase the EU Settlement Resolution Centre received 15,000 calls and emails, and
the3million has said that some applicants have had to make several 20-minute calls to
the helpline in the course of their application.22 Home Office staff were unable to provide
inspectors from the Independent Chief Inspector of Borders and Immigration (ICIBI)
with information on average call length but worked on the understanding that “a call takes
as long as it takes”.23 As discussed later in this report, fees are also payable if individuals
need to use designated application centres to upload documents.
19. The Government must make calls to the EU Settlement Resolution Centre free to
applicants. The goodwill extended to EU citizens through the Government’s scrapping of
the application fee will be undermined if they are charged to access advice and guidance
about their application.

17
18
19
20

21
22
23

The Guardian, ‘May drops £65 fee for EU nationals seeking post-Brexit settled status’, 21 January 2019
HC Deb, 7 March 2019, HCWS1387
Letter from the Home Secretary to the Chairman of the EU Justice Sub-Committee, 17 April 2019
PoliticsHome, ‘EXCL Anger as EU citizens forced to pay call charges for post-Brexit rights hotline’, 18 March 2019;
PoliticsHome, ‘EXCL Cross-party pressure on Sajid Javid to end call charges for EU citizens’ post-Brexit rights
hotline’, 20 March 2019
Letter from the Home Secretary, 14 May 2019
PoliticsHome, ‘EXCL Anger as EU citizens forced to pay call charges for post-Brexit rights hotline’, 18 March 2019
Independent Chief Inspector of Borders and Immigration, An inspection of the EU Settlement Scheme, May
2019, p27
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Relationship with Brexit and future immigration policy
The Settlement Scheme in a ‘no deal’ scenario
20. The Government has stated that, in the event of ‘no deal’, EU citizens and their family
members already resident in the UK will be welcome to stay “and we want them to do so”,24
adding that “the Home Office will be looking to grant status, not for reasons to refuse”.25
The Home Secretary similarly told a House of Lords Committee, “I want everyone to stay.
I want to make it as easy as possible”.26
21. Government guidance has confirmed that, in the case of a ‘no deal’ Brexit, the
operation of the EU Settlement Scheme will remain the same. The timeframe will,
however, be shortened. Under a ‘no deal’ scenario, settled status would only be available
for EU citizens resident in the UK before the UK leaves the EU, rather than 31 December
2020. Those who qualified would then have only until 31 December 2020 to put in their
application to the Settlement Scheme. The ICIBI reported that Home Office officials
recognised that the earlier cut-off date following a ‘no deal’ Brexit would place additional
pressures on Settlement Scheme casework.27
22. Steve Peers, Professor of Law at the University of Essex, has noted that while the
Settlement Scheme for EU citizens will work in much the same way after a ‘no deal’ Brexit,
this would not be an international law obligation. This means that the UK Government
would be free to change the details at some later date: it could have stricter rules on what
happens when workers become unemployed, could make the definition of ‘worker’ more
restrictive, or change the qualification criteria for permanent residence. The Government
has said that it does not intend to do so, stating that the basis for qualification would
remain the same in a ‘no deal’ Brexit as under the planned scheme.28 The ‘Costa’
amendment which achieved cross-party support during ‘meaningful vote proceedings’
sought to oblige ministers to seek to ring-fence the citizens’ rights provisions of the draft
withdrawal agreement, so that these rights would be underpinned by international law,
even if there was no agreement on other aspects of withdrawal.
23. The3million voiced concern over the shortened deadline, as it gives more than three
million people less than two years to apply for a new immigration status with no grace
period.29 Free Movement has also highlighted that, in a ‘no deal’ scenario, citizens would
have no right of appeal to an immigration judge. Instead, there would be an internal
administrative review or judicial review to challenge a refusal of settlement under the
scheme. The draft Withdrawal Agreement enshrines a right of appeal before a judge and an
“independent authority” to police breaches of citizens’ rights, but without an Agreement
these provisions would be lost.30

24
25
26
27
28
29
30

Home Office, ‘Immigration from 30 March 2019 if there is no deal’, 28 January 2019
Department for Exiting the European Union, Citizens’ Rights—EU citizens in the UK and UK nationals in the EU,
December 2018, p3
Oral evidence taken before the House of Lords Select Committee on the European Union Justice SubCommittee, Brexit: citizens’ rights, 22 January 2019, Q33
Independent Chief Inspector of Borders and Immigration, An inspection of the EU Settlement Scheme, May
2019, p31
EU Law Analysis, ‘Staring into the Abyss: Citizens’ Rights after a No Deal Brexit’, 6 December 2018
the3million (ESS0001)
Free Movement, ‘Government to water down EU citizens’ rights if no Brexit deal’, 6 December 2018
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24. EU citizens with settled status would be able to be joined in the UK, by 29 March
2022, by existing close family members such as children, spouses and partners, parents
and grandparents living overseas at exit, where the relationship existed by the date of
the UK’s departure from the EU (or where a child was born overseas after this date) and
continued to exist when the family member applied. After 29 March 2022, such family
members would be able to join EU citizens here by applying through the applicable
UK Immigration Rules. EU citizens with settled status would be able to be joined by
future spouses and partners (where the relationship was established after exit) and other
dependent relatives until 31 December 2020, after which point the UK Immigration Rules
would apply to such family reunion. This would bring the rights of EU citizens into line
with the rights of UK nationals from 30 March 2022.
25. The Government’s plans for a ‘no deal’ scenario would leave EU citizens less
than two years to apply under the Settlement Scheme. After this point, there would
be considerable uncertainties about their status in the UK. Given this risk, there is
no reason why the timeframe for applications should be curtailed compared to the
circumstance of the UK leaving the EU with a deal. We also see no reason why an
appeal right should only be available in the event of a withdrawal agreement being
reached. Such an appeal should also be available if there is ‘no deal’. The same applies
to the independent monitoring authority. We also call on the Government to redouble
efforts to seek a ring-fenced agreement on citizens’ rights, and to update Parliament
on what progress it is making and what obstacles remain.
Post-Brexit immigration
26. If the UK agrees a deal with the EU, “EU citizens and their family members will be
able to move to the UK during the implementation period on the same basis as they do
today [ … ] there will be no new constraints on working or studying in the UK in the
implementation period”. If they wish to stay for longer than three months they will be
required to register with the Government, in advance of the implementation of the UK’s
new immigration framework (the details of which are yet to be confirmed).31
27. If the UK leaves the EU without a deal, the Government has outlined that the UK will
not be bound by the implementation period arrangements set out in the draft Withdrawal
Agreement and will seek to end free movement as soon as possible.32 EU citizens and
their family members arriving in the UK after a ‘no deal’ Brexit and the ending of free
movement will be admitted under UK Immigration Rules and will require permission
(leave to enter or to remain): those who wish to stay longer than three months will need
to apply to the Home Office for leave to remain within three months of arrival. Subject to
identity, criminality and security checks, leave to remain will be granted for 36 months
which will include permission to work and study. This will be non-extendable temporary
leave, and those who wish to stay longer will need to apply in due course under the

31
32

HM Government, Policy Statement: EU citizens arriving in the UK during the implementation period, 28
February 2019
Through the Immigration and Social Security Co-ordination (EU Withdrawal) Bill, introduced to Parliament in
December 2018, which will repeal the Immigration (European Economic Area) Regulations 2016, which currently
implement free movement in UK law; Home Office, ‘Immigration from 20 March 2019 if there is no deal’, 28
January 2019
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future border and immigration system arrangements. Individuals who do not hold valid
immigration permission to be in the UK will be here unlawfully and may be liable to
enforcement action.33
28. However, there remain several points of ambiguity. A ‘no deal’ scenario would require
EU citizens who wish to stay in the UK for longer than three months to apply to the Home
Office for leave to remain, and then again when their 36-month grant has expired. Yet it
is unclear what would happen, or how the Home Office would know, if they did not do so.
29. It is also unclear how, in the event of a ‘no deal’ Brexit, employers, landlords and
other agencies are to differentiate between different groups of EU citizens. Those already
resident in the UK who apply to the Settlement Scheme early will be able to evidence their
status, and new arrivals who have registered with the Government will similarly be able
to demonstrate their entitlement to remain in the UK. However, it will be impossible for
employers, landlords and others to tell the difference between long-term residents who
are yet to apply to the Settlement Scheme and recent arrivals in the UK who have not
registered with the Government. This was acknowledged by the Immigration Minister, Rt
Hon Caroline Nokes MP, when giving evidence to us on the Government’s preparations
for a ‘no deal’ Brexit.34 The Government has emphasised that employers will not have to
carry out additional checks on prospective workers after Brexit, and “will not be expected
to differentiate between resident EU citizens and those arriving after exit”.35
30. The ability to tell the difference between long-term residents who are yet to apply and
recent arrivals in the UK is an important distinction. The former (if they meet the criteria
for settled status) will be entitled to live and work in the UK with largely the same rights as
they currently possess, while the latter may not be eligible to remain in the UK long-term,
particularly if they have deliberately failed to complete the mandatory registration and
to apply for leave to remain. If it is impossible to differentiate between these groups, the
prospect is raised of EU citizens being discriminated against in areas such as employment
or housing. This is because, under ‘hostile/compliant environment’ measures, employers
and landlords can be penalised for employing or renting property to an unlawful resident
and may therefore seek to avoid engaging with individuals who for any reason are unable
to prove their status.36
31. Given the prospect of such penalties, the situation could also arise whereby an EU
citizen who has been legally resident in the UK for decades is disadvantaged (in a job
application or when attempting to rent a property for example) relative to an EU citizen

33
34
35

36

Home Office, ‘Immigration from 30 March 2019 if there is no deal’, 28 January 2019; Gov.uk, ‘Staying in the UK
for longer than 3 months if there’s no Brexit deal’, 26 February 2019
Oral evidence taken on 30 October 2018, Government Preparations for Brexit: Border and Security Operations,
HC 1674, Q12
The Guardian, ‘Employers to have transition period before EU right-to-work checks’, 1 November 2018; The
Independent, ‘Brexit: Immigration minister u-turns after falsely claiming employers would have to check EU
workers’ status after no-deal’, 1 November 2018
The 2014 and 2016 Immigration Acts introduced civil and criminal penalties for employers who knew, or had
reasonable cause to believe, that they were employing an illegal worker, and for landlords or agents who
rent property to a person knowing or having reasonable cause to believe that they were in breach of the
Immigration Rules. This formed part of what has become known as the ‘hostile’ or ‘compliant environment’;
Free Movement, ‘Briefing: what is the hostile environment, where does it come from, who does it affect?’, 1
May 2018
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who has only recently arrived in the UK but who has completed the mandatory registration
with the Government and who can therefore evidence their entitlement to remain in the
UK.
32. The spectre of the ‘hostile environment’ and tough immigration enforcement policies
is a serious concern for EU citizens in the UK, despite the Home Secretary stating that
there would be a “sensible transition period” for EU citizens should an agreement not
be reached between the UK and EU.37 Nicole Masri, legal officer for the group Rights of
Women, feared that “the full force of the hostile environment will fall down upon people
who fail to secure status under the scheme by the deadline”.38
33. There are notable gaps in the Government’s immigration proposals. The
determination of the Government to end free movement on the date of departure if the
UK leaves the EU without a deal could lead to a situation where long-term EU residents
of the UK are, in the period between exit and the closure of the Settlement Scheme,
disadvantaged and discriminated against in areas such as employment or housing if
they are not able to evidence their entitlement to remain.
34. The Government appears to hope that all EU citizens resident in the UK prior to
exit day will apply to the Settlement Scheme right at the beginning, and that all later
arrivals will register with the Government when they are required to. Given that this is
highly unlikely—we discuss many of the reasons why individuals may struggle or fail to
register later in this report—the Government must clarify how it intends to ensure that
EU citizens in the UK, many of whom are entitled to live and work in the UK and who
may have been residing here for many years, do not suffer any detriment in the event of
a ‘no deal’ Brexit. Government ministers have alluded to a “sensible transition period”:
both EU citizens and those that wish to engage and interact with them post-Brexit, such
as employers and landlords, need detail and certainty on this point.
35. The Government must also clarify if, how and when hostile/compliant environment
measures will be applied to EU citizens living in the UK. It is currently unclear, for
example, whether the Home Office would contact, inform or pass data on to any agency,
Government department or individual (such as an employer or landlord) following an
applicant’s unsuccessful application to the Settlement Scheme.

37
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The Guardian, ‘Employers to have transition period before EU right-to-work checks’, 1 November 2018; The
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workers’ status after no-deal’, 1 November 2018
Qq5, 68–9

EU Settlement Scheme

15

3 Has the Government learned from the
Windrush scandal?
36. The Windrush scandal, which we reported on in July 2018,39 saw thousands of UK
residents, who had moved to the UK from Commonwealth countries, treated as illegal
immigrants and detained, deported or made destitute. This was through no fault of their
own. Several experts and commentators have raised concerns that the EU Settlement
Scheme could result in citizens living in the UK becoming similarly undocumented and
vulnerable. Maike Bohn, founder of the3million, stated that “The Windrush people trusted
the Home Office and many of them got deported because they were citizens but couldn’t
prove it”, the Institute for Government announced that “the EU Settlement Scheme has
the potential to create a situation with similar hallmarks to the Windrush scandal—but
on a much bigger scale”,40 and Jill Rutter said that:
The Home Office must invest in getting the EU settlement scheme right
from the start. Failure to do so could cause massive problems in years to
come, on a far bigger scale than the Windrush scandal [ … ] Get it wrong
and the consequences are dire.41
The Justice Sub-Committee of the House of Lords European Union Committee wrote that
there are “several major risks” in the Scheme which “could plunge the UK’s immigration
policy into another entirely avoidable scandal”.42
37. The difference between the respective situations for EU citizens and the Windrush
generation is in the Government’s approach to assuring their legal right to reside in
the UK. For the Windrush generation, the Immigration Act 1971 confirmed the legal
right of Commonwealth citizens who were already present and settled in the UK when
the Act came into force on 1 January 1973 to stay indefinitely in the UK. The Act also
recognised the right of wives and children to join them. The difficulties these citizens
have encountered in recent years stemmed from a lack of documentation evidencing their
entitlements under the 1971 Act, rather than because there was any doubt about the legal
rights of the group as a whole.
38. Under the EU Settlement Scheme, the Government is stating that people who have
settled in the UK through exercise of European free movement rights may stay indefinitely,
and benefit from associated entitlements, but this right will be conferred upon them
individually through their successful completion of the time-limited Settlement Scheme.
As stated by Nicole Masri in evidence to us in February 2019, the Government has chosen
to make citizens’ rights conditional on the Settlement Scheme:
This is not a scheme that is conferring status on eligible individuals. This
is a scheme that requires an individual to take an active step and apply in
order to secure their future status in the UK.43
39
40
41
42
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Home Affairs Committee, Sixth Report of Session 2017–19, The Windrush generation, HC 990, 3 July 2018
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39. The consequence of this approach, which is known as a constitutive system, is that
anyone within this class of individuals who, for whatever reason, does not acquire formal
settled status—whether because they do not apply or because they are unable to comply
with the Scheme’s requirements for evidence of status—may become unlawfully resident
and lose the accompanying rights. Giving evidence to the Committee considering
the Immigration and Social Security Co-ordination (EU Withdrawal) Bill, Professor
Stijn Smismans, Director of the University of Cardiff’s Centre for European Law and
Governance, stated that “The main flaw of the design is its basic principle [ … ] the
practical consequences can be dire under a constitutive system”.44

Citizens at risk under a constitutive system
40. The Government has made the commitment that “once granted, status under the
scheme is secure”.45 However, given the Windrush scandal, this statement may not carry
the weight the Government wishes it did, and there remain serious fears that EU citizens
are at risk of losing their rights and their legal status in the UK.
41. The deadline for applying to the EU Settlement Scheme is 30 June 2021 (or 31 December
2020 in the case of a ‘no deal’ exit from the European Union). The Home Secretary told a
House of Lords Committee in January 2019 that “We are confident that there is enough
time for people to register”, and that “there has to be a cut-off period for everyone’s benefit,
not least because as a country we can start our new immigration system on time”.46
42. The Withdrawal Agreement stated that:
where the deadline for submitting the application [ … ] is not respected
by the persons concerned, the competent authorities shall assess all the
circumstances and reasons for not respecting the deadline and shall allow
those persons to submit an application within a reasonable further period of
time if there are reasonable grounds for the failure to respect the deadline.47
However, there has been no explanation as to what will be considered as “reasonable
grounds”,48 nor has there has been any official information or guidance on what will
happen to citizens who, for many possible reasons, fail to apply to the Scheme and
successfully confirm their status by this time. We explore those who may be at risk of
being left out in Chapter 4.
43. Colin Yeo, a specialist in immigration law, told us that, as it is inevitable that there
will not be full take-up of the Scheme, “there could be hundreds of thousands of people
in that position, and we don’t know anything about how you would bring yourself back or
regularise your position if you have missed the deadline”.49
44
45
46
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Oral evidence taken by the Immigration and Social Security Co-ordination (EU Withdrawal) Bill, 14 February
2019, col 132
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44. Witnesses also outlined to us that eligible citizens who fail to apply to the Settlement
Scheme before the deadline could become unlawfully resident. Colin Yeo said that
while it is not clear that continued residence after the deadline expires would constitute
an immediate criminal offence, returning to the UK after an absence would be, and
individuals who become unlawfully resident could also end up committing a range of
other ancillary criminal offences: for example, it would be illegal for them to work or
to drive on public roads. Under measures introduced in the Immigration Acts of 2014
and 2016 as part of the then ‘hostile environment’ for illegal immigrants, employers and
landlords could be penalised for employing or renting property to an unlawful resident,50
and the individual would be prevented from receiving free medical treatment.51
45. The fact that hundreds of thousands of EU citizens could become unlawfully resident,
and therefore at risk of criminalisation, is a heightened issue because, as Dr Adrienne
Yong highlighted to us, there is a presumption in the current Immigration Rules towards
automatic deportation of foreign criminals.52 Colin Yeo told us that he was surprised with
how tough the criteria were on criminality: individuals will be considered for deportation
if they have had any prison sentence, however short, in the last five years, or any one-year
prison sentence in the UK at any point.53
The Home Secretary’s response
46. The Home Secretary asserted that “No one is interested in anyone losing their rights”,54
and attempted to reassure us that EU citizens would not lose their rights if they did not
secure their status by the Settlement Scheme’s deadline:
it is my intention, my view, that if someone for good reason—there will
be exceptional cases—has missed a deadline, they do not lose their rights.
[ … ] I want to be clear. I do not want to see anyone, who may have some
good reason for why they have missed the deadline, feel in any way that
they are unwelcome.55
47. He told us that “I don’t think in any way they should be considered unlawful”, and
was reluctant to use the term unlawful “because their status will clearly be very different
to someone who has illegally entered the country”.56 However, he did accept that “If they
haven’t registered in the scheme prior to the deadline it would be against the immigration
rules”.57
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48. When we questioned him on outcomes for those who miss the deadline, the Home
Secretary failed to offer any concrete confirmation or reassurance. Instead, he alluded to
a future process for supporting these individuals:
We need to make sure that we have a system also in place that if someone
has missed that deadline for good reasons that we have a common sense,
proportionate, sensible approach.
[…]
Although they would have missed the deadline, you would want to have a
system in place where they would still have the right to register under the
EU Settlement Scheme.58
However, this prospective system remains unconfirmed and vague: the Home Secretary
told us that the Home Office has “not developed what would exactly happen beyond the
deadline”.59
49. He later elaborated that this process might involve keeping part of the Settlement
Scheme open beyond the deadline:
Although the scheme would have generally closed at the end of the deadline,
aspects of the scheme or a version of it would have to be kept open for those
kinds of situations
[…]
There is a system in place that allows them to continue to protect their
rights. That, for me, means keeping the EU Settlement Scheme open for
those cases in a way that continues to protect their rights.60
50. The Institute for Government called on the Home Office to:
recognise that there will be a large number of EU citizens who are covered
by the Withdrawal Agreement, or the Government’s ‘no deal’ commitments,
but who will not have gone through the Settlement Scheme and will not be
able to prove their entitlement. This group may not have a legal right to be
in the UK, but most people in the UK would recognise that they have a
moral right.
[…]
The Home Office will therefore have to think about its approach to
enforcement, ensuring that it deals with this problem in a way that
commands public support. Every wrong-seeming decision that the Home
Office makes will open it up to scrutiny and criticism. If the department
does not get this right, the fallout could be significantly bigger than the
fallout over the Windrush scandal.61
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51. The Government has chosen to establish a constitutive system of registration for
EU nationals who are currently resident in the UK and wish to retain their rights of
residence after the UK leaves the EU. This places the responsibility on each individual
to engage with the Government and to prove their entitlement to remain. The
Government has also set a deadline for EU nationals to comply with this requirement.
52. It is therefore unacceptable that, having chosen this approach, the Government
has failed to clarify what will happen to EU citizens in the UK who fail to confirm their
immigration status through the Settlement Scheme before the deadline. In giving
evidence to us the Home Secretary himself appeared unsure what their status and
rights would be, only alluding to a vague system that the Home Office “would want” to
have in place to support those who might need assistance after the deadline.
53. The Home Secretary’s prevarication over the word ‘unlawful’ with regards to the
legal rights and status of EU citizens in the UK who fail successfully to apply to the
Settlement Scheme before the deadline will not have reassured the UK’s estimated 3.8
million EU citizens. Whether they are resident legally or illegally will have serious
consequences for their ability to live, work, and exercise associated rights in the UK,
without risk of criminalisation and the possible consequences that might flow from
criminalisation, including deportation.
54. EU citizens residing in the UK before Brexit are right to expect to be able to continue
to reside in the UK. We believe Government action is necessary to avoid consequences
similar to those experienced by some members of the Windrush generation. The hardship
and injustice experienced by those citizens, which we discussed in previous reports, is
disgraceful. The right lessons must be learned. The Home Office must therefore:
•

clarify the legal rights and status of EU citizens who, for whatever reason, fail
to confirm their immigration status through the Settlement Scheme by the
deadline. It should do so at least a year before the closure of the Settlement
Scheme;

•

outline what will be considered reasonable grounds for a late submission to
the Settlement Scheme;

•

confirm the details of its proposed process to enable EU citizens to establish
their status in the UK retrospectively; and

•

clarify the legal standing of EU citizens, in the period between Brexit and the
deadline, who have not yet applied to or completed the Settlement Scheme. It
is vital that their rights and entitlements are clear and widely understood so
that, compared with those who either have confirmed their status or who are
not required to use the Scheme, they are not disadvantaged in employment,
housing or medical treatment. The Government must state what their rights
are, how they are to be evidenced, and what recourse individuals will have in
cases of disadvantage.

20

EU Settlement Scheme

A declaratory system
55. Witnesses outlined to us that “there is another way forward”, similar to how
Commonwealth citizens in the UK had their immigration status legalised in the 1970s: as
Colin Yeo said, “you just pass a law saying, “You are lawful. We will sort out the difficulties
later, as and when they arise””.62
56. A declaratory system would operate on the presumption that EU citizens residing
in the UK before a certain date (which could alter depending on whether the UK leaves
the EU with or without a deal) have a legitimate and recognised residency status and just
need to be provided with a document to prove it. This would, according to Luke Piper,
legal adviser to the3million, “secure and protect and limit the damage” that people might
otherwise experience as a consequence of the operation of the compliant environment
against individuals with uncertain status.63 Colin Yeo added that under the terms of the
withdrawal agreement the Government “can go as light touch as they want and there is
an opportunity here and a possibility that there could be a fairer and safer way to register
EU citizens in the UK”.64
57. When we asked the Home Secretary why the Government had decided not to take
such an approach, by enshrining the rights of EU citizens in the Immigration and Social
Security Co-ordination (EU Withdrawal) Bill, he responded, “In a word: Windrush”.65 He
claimed that a declaratory approach “would lead to terrible problems”:
The challenge is this: you could push me, the Government today could take
the easy route out, which sounds good, which is change the law and say, “We
declare that you have all got your rights”. I guarantee to you if that happened
10 years from now there would be a Select Committee sitting there with a
Home Secretary here and it would be Windrush all over again. We have to
learn the lessons of Windrush and there is no point in parliamentarians
saying, “Let’s learn the lessons of Windrush” and not doing anything about
it.
[…]
No one wants what has happened to the Windrush generation to happen to
anyone else. That is the reason why you have to have a system that eventually
leads to some sensible way of documenting to be able to protect their rights,
not to take them away.66
58. However, this assertion that the problems encountered by the Windrush generation
were derived from the declaratory approach taken in the 1970s does not tally with the
evidence heard and published by this Committee,67 the National Audit Office,68 or the
Joint Committee on Human Rights.69
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59. During debate on the Immigration and Social Security Co-ordination (EU
Withdrawal) Bill, the Immigration Minister, Rt Hon Caroline Nokes MP, repeated that “a
declaratory system is not the answer”, arguing that “requiring EEA nationals to apply for
and receive a formal grant of status via the settlement scheme is key to ensuring that life
continues smoothly for them in the future”.70 The Home Secretary had similarly previously
suggested to us that a declaratory system would not work in this instance because, as the
Government does not know how many EU citizens there are in the UK nor who they are,
the Government requires them to self-identify.71
60. The Immigration Minister also claimed that a declaratory system for the resident
population would provide them with less of an incentive to apply for status.72 However,
it has been argued that a declaratory system need not necessarily discourage people from
applying, as individuals would still require the proof of their status obtained through
application to the Settlement Scheme.73 Official documentation or records of confirmation
would be necessary to distinguish the individual as someone entitled to certain rights
as resident in the UK prior to its departure from the European Union, as opposed to
someone who arrived in Britain after the deadline, and would be required when applying
for a job, renting property or accessing other benefits.
61. Witnesses acknowledged that a basic declaratory system could risk people being
left undocumented as, if their rights are secured, many may not feel the need to apply
for documents until they are needed, which could cause problems down the line. Both
Colin Yeo and Luke Piper however agreed that this chance of being undocumented would
be a lesser issue than being left illegally resident and without rights.74 The option of a
compromise process—whereby a declaratory system confirming citizens’ rights in statute
is combined with the requirement on citizens to apply to the Scheme to obtain proof of
those rights—remains open to the Government.
62. A declaratory system which protects EU citizens’ rights in primary legislation would
also give reassurance to citizens and increase confidence in the Government’s approach,
as it is more difficult to change primary legislation: such changes would require further
Parliamentary scrutiny and agreement. Currently, the Settlement Scheme functions as
an amendment (Appendix EU) to the Immigration Rules, which set out immigrationrelated policy and practice. However, British Future reported that the Home Office has
made more than 5,700 changes to the Immigration Rules since 2010, often with little or
no explanation.75
Documentation
63. Part of the Home Secretary’s rationale for pursuing a constitutive system over a
declaratory alternative was the Home Office’s previous experience of the Windrush
scandal, and he emphasised the malign effects of the failure of government to adequately
keep and preserve records and documentation for the Windrush generation:
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A lack of documentation became an increasingly important issue [ … ]
When someone from that generation was not documented right at the
beginning in the early 1970s it became increasingly harder for them to
prove their residency and so forth.76
64. It is therefore highly surprising that the Government has decided not to provide
successful applicants to the Settlement Scheme with official physical confirmation of their
status. EU citizens who secure their status receive only online confirmation and a digital
code, while non-EU citizens who are family members of EU citizens receive a biometric
residence card. The digital code— “a secure and permanent record held by the Home
Office that is accessible to the holder at any time”77—must be passed on to employers and
landlords, who will be required to input the code into a Home Office website to confirm
the individual’s immigration status.
65. Our colleagues on the Exiting the European Union Committee raised this issue in
a report in July 2018. They outlined that this system risks being confusing, increases the
workload on employers and landlords, relies on their goodwill and engagement with this
new and unfamiliar process, requires individuals and employers to have the necessary
electronic hardware, and could result in individuals not employing or renting to someone
due to the confusion and difficulties involved in proving status.78 The Justice SubCommittee of the House of Lords European Union Committee added that a failure of the
electronic system “could leave EU/EEA nationals in limbo, unable to assert their rights”.79
66. The digital system will also be unfamiliar to citizens. Marianne Lagrue, Policy
Manager for the Coram Children’s Legal Centre’s Migrant Children’s Project, told us that:
We saw lots of problems with people thinking they had not had a response
within a month, where actually they had not recognised that the e-mail that
they received from the Home Office was actually a decision.80
Many applicants will be similarly confused by the fact that the emailed ‘confirmation’
they receive from the Home Office is not actually confirmation of their status. This is just
notification of the decision; the status is only confirmed when they log into the online
portal.
67. The Home Office has said the digital code system will be less resource intensive, reduce
fraud and be simple to use, and is “part of moving the UK’s immigration system to digital
by default, introducing a simpler and more convenient system for conducting immigration
checks that is accurate, secure and reliable”. It believes that it is an improvement on
hard documents which can be lost, stolen, or become out of date, is easier for visually
impaired and dyslexic users, and provides more space for explanatory information than a
physical card.81 It also claimed that “the service has been well-received by both migrants
76
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and employers”.82 However, we believe that the majority of EU citizens would prefer also
to possess a hard document, passport endorsement, or other form of tangible official
certification, as recommended by the Exiting the European Union Committee and the
House of Lords’ EU Justice Sub-Committee.83
68. The Government has not provided sufficient justification for its decision not to
take a declaratory approach in establishing citizens’ rights after the UK leaves the EU.
The response of ‘Windrush’ does not stack up; the Immigration Minister’s assertion
that “a declaratory system is not the answer” is not convincing; the requirement of
citizens to apply to the Scheme so as to formally identify as an EU citizen in the UK
is entirely for the benefit of the Home Office, not the individual; and a declaratory
system is not incompatible with accurate documentation. If a lesson is to be learned
in this case from the example of Windrush, it should be that providing adequate
documentation should be considered a vital part of any such status-giving process,
whether declaratory or not.
69. The Government could easily have afforded EU citizens certainty over their rights
and secured their legal status by stating at the outset and in legislation that all who
were here legally at the time of Brexit would remain so. They would then have been
required to apply to the Settlement Scheme to obtain formal, physical confirmation of
their status. Thus far, the Government has failed to mitigate the risk of thousands of
EU citizens being left in an insecure legal position after Brexit, but there is still time
for the Government to set this right.
70. We call on the Government to confirm in primary legislation the rights of EEA
nationals who are resident in the UK at the time of its exit from the EU. These rights
include the right to remain in the UK, and to retain the associated rights they have thus
far been afforded. No-one should be left without rights because they have not completed
the scheme. Individuals need certainty and should not be left reliant on the goodwill of
a future Government to uphold non-statutory rights. Individuals should, however, be
required to apply to the Settlement Scheme for documents to evidence their rights.
71. We recommend that the Government amend the Immigration and Social Security
Co-ordination (EU Withdrawal) Bill so as to provide for the automatic granting of
settled or pre-settled status in the UK to anyone who would, under current Government
proposals, be entitled to that status under the EU Settlement Scheme on the day on
which the UK ceases to be a member of the European Union. The Settlement Scheme
would function as currently proposed by the Government for people who arrive in the
UK after this date.
72. We also recommend that the Government provide all citizens who successfully apply
to the Settlement Scheme with hard copy confirmation of their status. This need not
replace the digital system but would complement it. The Government cannot suddenly
impose a ‘digital first’—indeed, ‘digital only’—system upon people without giving them,
employers and landlords time to adapt. People can have the best of both worlds: a more
secure and forward-thinking digital system in parallel with the more familiar and
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reassuring hard copy. We would hope to see new applicants being routinely provided
with physical certification of their Settlement Scheme status by the end of the year, with
documents provided retrospectively to those who have already completed the process.
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4 Issues with the EU Settlement Scheme
73. The EU Settlement Scheme will be mandatory, and witnesses were keen to stress the
importance to EU citizens of applying to the Scheme and confirming their status. Colin
Yeo said that not to do so would be “disastrous”; Luke Piper said that the consequences
are “dire”. However, we have heard that there are several issues which are preventing EU
citizens from accessing and successfully gaining status under the Settlement Scheme.
74. The Institute for Government stated that “No similar system internationally has
ever succeeded in reaching 100% of those eligible and there is no chance that the UK
Government will either”.84 A report by British Future stated that, while 70% of EU citizens
in the UK will have correct information about the scheme and will be able to submit
applications with ease, research suggests about 30% of EU citizens risk being left out.85
This would equate to over one million people.

People at risk of being left out
75. Many EU citizens may not apply because they do not know about it, do not realise it
applies to them, or do not realise that it is mandatory. Reports by British Future86 and the
Migration Observatory87 have highlighted groups at particular risk, including:

84
85
86
87
88

•

the children of EU citizens in the UK (727,000);

•

EU citizens born in the UK but not registered as British citizens (323,000);

•

Elderly EU citizens who are long-term residents in the UK (284,000 EU citizens
resident in the UK for more than 20 years);

•

EU citizens already granted permanent residence (401,519 between 2004 and
2017) who may be unaware they will need to reapply;

•

Non-EU family members of EU citizens (283,000 permits issued 2005–2016);

•

Those with limited literacy or fluency in English (288,000 EU citizens reported
not speaking English well or at all in the 2011 census);

•

Isolated individuals or groups with fewer social links;

•

Derivative rights holders, such as Zambrano, Teixeira, Chen and Ibrahim
carers;88 and

•

Those who choose not to apply because they fear rejection. This could include
the 85,000 people previously refused permanent residence, those with minor or
spent criminal convictions, those who have been homeless at some point in their
time in the UK and those involved in cash-in-hand work.

Institute for Government, Managing migration after Brexit, March 2019, p12
British Future, Getting it right from the start: Securing the future for EU citizens in the UK, January 2019,
pp18–31
British Future, Getting it right from the start: Securing the future for EU citizens in the UK, January 2019
Migration Observatory, ‘Unsettled Status? Which EU Citizens are at Risk of Failing to Secure their Rights after
Brexit?’, 12 April 2018
For further information on these groups see paragraph 80.
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76. Danny Mortimer, Chief Executive of NHS Employers and Co-Convenor of the
Cavendish Coalition of health and social care organisations, told us that a survey of its EU
members by the British Medical Association in November 2018 found that more than one
third were unaware of the Settlement Scheme.89 Jill Rutter, from British Future, said that
in the absence of clear guidance and wider public understanding numerous unscrupulous
advisers have set up, advertising on social media and charging extortionate prices.90
77. The Justice Sub-Committee of the House of Lords European Union Committee
highlighted awareness of the Scheme as one of its principal concerns, calling the Home
Office’s initial advertisements on social media “ill-judged and objectionable” and
emphasising that online advertising will not be a suitable way of engaging vulnerable
and harder-to-reach citizens. It stated that it is “paramount that the Home Office
commits to a wide-ranging campaign to reach out to all EU/EEA citizens living in the
UK”, recommending that the Government increase its advertising in publicly accessible
locations and engage with local authorities and national organisations such as the Citizens’
Advice Bureau.91
78. The Home Secretary told the Sub-Committee that the Home Office had “put in
place a comprehensive plan to communicate about the scheme through a broad range of
channels”:
•

The Home Office has allocated £3.75 million for the first phase of a UK-wide
public information campaign, which will be highly visible throughout the UK
and use public advertising, radio and TV, and social media. The Home Secretary
claimed that the campaign “has been tested extensively with EEA citizens from
a range of backgrounds to ensure it is both welcoming and clear”;

•

As employers are a key channel for reaching EU citizens, the Government has
developed an engagement and information-sharing programme and published
an ‘employer toolkit’, and is collaborating with other departments to ensure
employers receive information on the Scheme;

•

A “comprehensive engagement and collaborative working programme” has been
set up with local authorities, which will be provided with marketing materials
and communications resources;

•

The Home Secretary said that “No-one will be left behind”, and the Home Office
is working with representatives of vulnerable groups “to make sure we reach
everyone”.92

79. The Government must improve public awareness and understanding of the EU
Settlement Scheme, and of the importance of applying. Too many people are at risk of
failing to apply, and this will have serious ramifications for their future in the UK. We
welcome the Government’s plans for a concerted national advertising and awareness
campaign to accompany the full roll-out of the Settlement Scheme, which is not only
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digital but also accessible to those who may not have an online presence. In addition
to this, we recommend that the Government works with local and national community
and support groups, to ensure that information reaches hard-to-reach groups.
80. When we took evidence in February 2019 we were told that one group at particular
risk of being left out of the Settlement Scheme was derivative rights holders—citizens
whose rights to live and work in the UK come from wider EU law rather than the freedom
of movement directive. While some derivative rights holders—such as Teixeira, Chen and
Ibrahim carers93—were protected by the Withdrawal Agreement, we were told that at
that point Zambrano carers94 “had no answer at all to what their continuing rights are
going to be under the scheme”.95 The Government had said in May 2018, in its response to
our report on Home Office delivery of Brexit, that “Domestic policy proposals relating to
Zambrano carers will be set out in due course”,96 but such guidance for this cohort did not
materialise until March 2019 when the Immigration Minister stated that the Settlement
Scheme “will be open to others lawfully resident in the UK by virtue of a ‘derivative right’
to reside”, including Zambrano carers.97
81. It should not have taken such a length of time for the Government to make a clear
and unambiguous statement on the rights of Zambrano carers under the Settlement
Scheme and following Brexit. We welcome the clarity the Government has now afforded
to this group, but it is unacceptable that these citizens were left in limbo for so long.
82. Vulnerable people appear to be especially at risk of being left out.98 Children in care
are one such group, who may not have passports or other identifying documentation.
Abigail Adieze, Head of the Families and Home Directorate at Waltham Forest Borough
Council, told us that several of the young people she works with have no formal proofs
of identity, and she had not therefore been able to progress their applications during the
private beta pilot.99 Similarly, Marianne Lagrue from Coram Children’s Legal Centre said
that the documents required by the scheme as proof of identity are generally those that
only an adult would hold (such as bills or payslips), with documents for children (like
school, medical or care records) not easy to access.100 Others may need to seek parental
consent to obtain documentation, which could place them at risk in situations where there
is or has been domestic abuse.101
93
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83. Similarly, many victims of domestic abuse and violence against women and girls
(VAWG), may not have access to their records and documents if these are controlled by
another person (such as an abusive current or ex-partner). Nicole Masri from the group
Rights of Women, which supported vulnerable women in their applications during the
pilot phases, gave the example of one young woman who was not able to obtain settled
status because she was not applying at the same time as her parent,102 from whom she was
estranged because of abuse. Another was ineligible because she left an abusive relationship
before accruing five years of continuous residence.103 Ms Masri added that Rights of
Women had asked the Government to accept a duty to undertake reasonable inquiries on
behalf of some applicants where they cannot demonstrate that they meet the eligibility
criteria on their own, but that “the Home Office has consistently not made any comment
on whether it is willing to do that”.104
84. In his inspection report on the Settlement Scheme, the ICIBI echoed this
recommendation, as he emphasised that the Home Office needs to show that it “recognises
and accepts that it remains responsible for ensuring the EU Settlement Scheme meets
the needs of everyone who is eligible and this includes making ‘reasonable inquiries’ on
behalf of those (for example, ‘looked after’ children) who find it difficult to prove their
eligibility”.105
85. In March 2019, the Home Office announced a number of changes to the application
process for the Settlement Scheme. As well as stating that people will be able to use a wider
range of documents to prove identity and nationality, some applicants will be able to apply
using a paper form (rather than the online application process) when “approved by the
SRC [Settlement Resolution Centre] on an individual basis in light of the exceptional
circumstances of the case”.106 There will also be:
scope for the Secretary of State to accept alternative evidence of identity and
nationality where the applicant is unable to provide the required document
due to circumstances beyond their control or to compelling practical or
compassionate reasons.107
86. The Government must acknowledge the difficulties that will be experienced by
many vulnerable groups when attempting to apply to the Settlement Scheme. A degree
of understanding will be required so as not to disadvantage these individuals, together
with a willingness by the Home Office to consider special circumstances and make
exceptions to the process when circumstances dictate. Caseworkers should be trained in
how to support and assist vulnerable groups.
87. We welcome the Home Office’s recent announcement that alternative evidence will
be accepted as proof of identity and nationality, and that exceptional circumstances
102
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will be taken into consideration. However, the issue for vulnerable people is often not in
proving their identity but in finding and accessing historical documents (such as bank
statements or employment payslips) which may be required to demonstrate continuous
residence. The willingness to accept alternative evidence also still places the onus on
the applicant to find and provide documentation, potentially from a time of trauma or
abuse. The Government must not place vulnerable people in danger by requiring them
to approach an abusive or estranged partner or parent for access to their records. The
Government should therefore commit to undertake reasonable inquiries on behalf of
applicants in instances where they are unable to prove eligibility or qualification due to
circumstances beyond their control.
88. Marianne Lagrue told us in evidence that “fundamentally it [the Settlement Scheme]
is still a scheme that is designed with the lives of someone who is working in the UK
in mind”.108 Such people would find it easy to provide proof of identity and continuous
residence through payslips and tax records, and would be more likely to have access to
the technology required for registration: indeed, we heard that these individuals found
the application process “fairly straightforward”.109 However, for individuals in different
circumstances, or who have any form of vulnerability, we were told that “things quickly
spiral into being immensely complex”.110 Other witnesses agreed that the Government had
chosen to “value certain people” and “offer more favourable provisions to some categories
of individual”.111
89. The ICIBI reported concerns from those involved in the second private beta (PB2)
phase’s ‘vulnerability cohort’ that “the Home Office was significantly underestimating the
practical challenges with the process, as well as other obstacles, that vulnerable applicants
were likely to face, and that PB2 had done little to correct this. Underlying some of these
concerns was a sense that the Home Office did not fully understand the nature and extent
of the issues”. The Home Office told inspectors that it was “implementing a comprehensive
vulnerability strategy, to ensure we deliver a scheme which is accessible, and which
handles marginalised or at risk customers with sensitivity and flexibility, according to
their needs”.112
90. The issue of large numbers of people being at risk of missing out on access to the
Settlement Scheme is exacerbated by the fact that the Home Office does not know how
many people are eligible or should be applying. The Home Secretary told us that, because
of freedom of movement, “We don’t know who they are. There is no way we could know
who they are [ … ] I wish we did”.113 This is true even for particularly vulnerable cohorts,
such as children in care: local authority data does not record nationality for children in
care and is often incomplete.114 Marianne Lagrue said that “The onus is on the applicant
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to identify themselves”,115 and Colin Yeo told us that “We simply will not know how many
people have not applied and the Home Office is not doing any work, as far as we know,
despite being urged to, to monitor take-up of the scheme”.116
91. We are very concerned by the fact that large numbers of EU citizens are at
risk of being left out by the EU Settlement Scheme. We understand that, due to the
functioning of free movement, the Government cannot be expected to know exactly
how many people are eligible or should be applying to the Settlement Scheme.
However, we believe that the Government needs to take additional action, beyond
general awareness and publicity campaigns, to ensure that extra support is targeted
towards children and vulnerable people to mitigate the risk of them being left out and
potentially jeopardising their future in the UK.
92. To ensure that children and young people do not encounter difficulties in the future
(for example, when applying for a passport or benefits), the Government must do the
following:
•

Introduce a stage in the application process which prompts applicants to apply
on behalf of any eligible children;

•

Work with schools and local authorities to provide guidance and advice to
parents who are EU citizens, explaining the circumstances in which they will
be required to submit an application to the Settlement Scheme on behalf of
their child/children;

•

Require local authorities to undertake enquiries into how many EU citizen
children are in care in their areas, and who may be required to apply to the
Settlement Scheme;

•

Provide additional support and guidance to local authorities regarding the
applications of EU citizen children in their care, including directing them to
where they can access legal aid and/or advice. Local authority employees cannot
be expected to provide expert legal advice or services, especially as many cases
for children and young people in care will involve complex circumstances.

93. The Government must work with as broad a range of public service providers and
others as possible to enable them to provide reliable and acceptable evidence in support
of settled status applicants who may only have a limited range of evidence available to
prove eligibility.

Barriers to application
Technical difficulties
94. Numerous technical difficulties have proven to be an issue for applicants during the
pilot phases. Witnesses told us that the system regularly shut down,117 and the Home
Office reported that a technical disruption during one of the pilots resulted in the service
115
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117
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being temporarily suspended.118 Rights of Women told us that they were forced to suspend
participation in the pilot because of all the technical problems they were experiencing (the
organisation only supported 16 applications).119 Different naming conventions or use of
accents or symbols (e.g. German umlauts or hyphens) meant that some names could not
be matched or processed,120 and in the first pilot phase 4% of EU citizens found their
data could not be matched against existing Government records (for example, because
names on passports did not match those held by HMRC).121 If the same percentage of
the estimated 3.8 million were to have a similar experience, this would scale up to over
150,000 of all eligible citizens.
95. Disappointingly, technical difficulties continued to be an issue for applicants after
the Scheme publicly opened. Media reports highlighted that many people encountered
error messages when attempting to use the online service and had to repeatedly call Home
Office helplines for assistance. One man said that the experience left him on the verge
of tears: “I was about to break down, I started to think it was a deliberate act to make
me suffer. It has affected me mentally really badly”. The Settled Status Advice Service, a
campaign group set up to help applicants with the process, said technical issues “blight
the system” and are a “major issue” for EU nationals.122
96. It has also been revealed that the Home Office accidentally shared the personal email
addresses of hundreds of applicants to the Settlement Scheme in what the department
called an “administrative error”. This happened when a Home Office employee failed to
use the ‘blind CC’ option when contacting applicants who had experienced technical
problems to ask them to resubmit their information. A Home Office spokesman said that
the department had apologised personally to the applicants involved and had improved
systems and procedures to stop this occurring again.123 This follows a similar Home Office
data breach when launching the Windrush Compensation Scheme.124
97. In response to our raising of the technical difficulties being experienced by applicants
to the Scheme, the Home Secretary wrote to us that “In a programme of this scale some
user interactions and difficulties requiring technical changes are to be expected”, but that
less than a quarter of one per cent of applicants were known to be experiencing technical
issues. He wrote that fixes for 90% of affected cases would be deployed by mid-May 2019,
with the final 10% deployed by the end of the month.125
98. The Home Secretary told the Justice Sub-Committee of the House of Lords
Committee on the European Union that one of the reasons the Home Office focused on
a largely electronic system was because “we have been learning lessons from the past”,
highlighting Windrush (see Chapter 3).126 However, there will be many applicants who
will find the online application process too difficult to navigate, and therefore struggle
or fail to apply. This will include those with low levels of literacy, limited English, limited
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IT skills, and lack of access to IT hardware (such as suitable smart phones and adequate
internet access). Sky News interviewed a Romanian man who has lived in the UK for six
years, who struggled to use the app:
I don’t know how to use a computer, I don’t know how to put my personal
data into an application, I didn’t even know what steps I had to take … I
didn’t have any information. It was very stressful.
He was only able to complete the application with help from a local organisation, the
Roma Support Group.127
99. The Government has extended UKVI’s Assisted Digital service to support applicants
who lack the access, skills or confidence to use the online application system. This provides
support from advisers via telephone and in person, both at home and at centres across the
country. During the second private pilot phase only 39 calls were made to the Assisted
Digital service, and during the public beta testing phase only around 150 appointments
for support were booked at the more than 200 centres established to provide Assisted
Digital support.128
100. During the second pilot phase, 84% of applicants did not need to submit any
additional documentation to prove their UK residency. Giving evidence to the House of
Lords Committee on the European Union’s Justice Sub-Committee on citizens’ rights
after Brexit, Glyn Williams, the Home Office’s Director General of Borders, Immigration
and Citizenship System Policy and Strategy Group, said that compared to the amount
of documentation people previously had to send to the Home Office the fact that 84%
of applicants did not need to send additional information “is a very big step forward for
us and quite a breakthrough for the Home Office, if I may say so”.129 However, this 16%
of applicants who needed to provide further evidence during the second pilot would
potentially scale up to 600,000 citizens in the Scheme as a whole, and in the public beta
test phase only 73% of applications did not need to provide further information.130
101. Witnesses agreed that for most people application was “a fairly straightforward
process”.131 However, this was not the case for vulnerable people. Nicole Masri said that the
application process was a really resource intensive activity for an organisation like Rights
of Women, let alone an individual without technological and personal support,132 and
Marianne Lagrue reported that, while applications made by the Coram Children’s Legal
Centre took 1.5–2 hours on average, those with documentary or technical challenges took
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upwards of 10 hours.133 She added that some applicants did not realise that the email they
received from the Home Office was actually their final decision, as all documentation—
and the guidance and the application process itself—is currently provided in English.134
102. We understand why the Government has chosen to pursue a digital-based
application process. However, as with the imposition of any new technological service,
there will be teething problems, and many applicants will not feel comfortable or
confident in using unfamiliar technology, especially for something so important.
Given that both we and other Committees have drawn attention to concerns around
the technical aspects of the Scheme, it is extremely disappointing that so many EU
citizens experienced difficulties when the Scheme was launched. The Settlement
Scheme has been open in private beta form since August 2018; this should have given
ample time for sufficient technological systems to be devised and implemented.
103. The Government must, as a matter or urgency, investigate and remedy the technical
issues applicants are reporting when attempting to use online Home Office systems.
104. We welcome the Home Office’s Assisted Digital service, which provides telephone
and face to face support to applicants to complete the application form online. The
Home Office must ensure that this service is adequately staffed so that it is available to
all who need it, and also that applicants are adequately aware of this service, as take-up
has so far been very low.
The app
105. In April 2018 the then Home Secretary, Rt Hon Amber Rudd MP, said that the
application process for EU nationals seeking to remain in the UK after Brexit would
be “as easy as setting up an online account at LK Bennett”,135 and the current Home
Secretary told us in May 2019 that the process “has been designed to be straight-forward
and user-friendly for applicants”.136 However, numerous news and media reports have
related testimonies from EU citizens who have encountered difficulties in using the app.
These include:
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•

the process taking several hours and attempts on multiple different phones;

•

finding the system cannot confirm their identity or history despite having
continuous residency or employment records;

•

the app failing to read information despite up-to-date devices and documents.137
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Some even reported that, in January 2019, the app demanded six months’ worth of
evidence from 2019.138 Several individuals resorted to submitting their documentation by
post for manual confirmation. One article concluded that:
Too many people are being given the wrong status, too many are facing
demands for extra evidence, and too many are unable to use the app in the
first place.139
106. Initially, and during the pilot phases, the app only worked on smartphones running
a recent update of the Android operating system and was not accessible on Apple devices
such as iPhones or iPads. In April 2018 a Home Office spokesperson said, “We’re speaking
to Apple to try and get this resolved”.140 On 30 October 2018, the Immigration Minister
told us that the process could be conducted, and saved, on Apple devices up to the point
where the passport chip needed to be checked: the applicant would then have to switch to
an Android device. She said:
it is Apple that will not release the upgrade that we need in order for it to
function [ … ] It is accessible via any device, but the chip-checker has not
been released by Apple. To try to blame that on the Home Office is very
unfair of you.141
107. In addition to this, many applicants have had difficulties in using the scanner
function within the Android phone, on which the process relies to read biometric data in
the passport chip, reporting that it can freeze the app for several days following a failed
attempt. The app also did not initially work overseas,142 but the Government announced
in March 2019 that citizens would be able to apply from outside the UK from 9 April
2019.143 Official advice from the Home Office for anyone having difficulty is currently to
travel to one of the centres around the country that can perform document authentication
(see below), or to use a friend’s device.144 Some universities and health sector employers
involved in the pilot phases bought or made up-to-date Android devices available to their
employees to enable them to complete an application.145
108. In March 2019 the Immigration Minister sought to “put to bed the allegation that
people will not be able to use their iPhones to apply”, and stated that individuals will be
able to use any desktop, laptop or mobile device146 to make an application, or use a paper
application form in some circumstances.147 An Apple version will still not be available
for a number of months after the Scheme opens, however.148 Now that the Scheme is fully
138
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live use of the app is “entirely optional” as applicants are able to verify their identity by
post or face to face at an application centre. There is also additional digital support, and a
dedicated telephone advice and support service.149
109. It should be considered an error of judgement that the Home Office has so far
based a system as vital as the Settlement Scheme on technology which is not easily
accessible to vast numbers of applicants. Accessing the Scheme has required applicants
to rely on friends or family to lend them a device, or to spend hundreds of pounds
buying a new smartphone themselves.
110. We therefore welcome the announcement by the Immigration Minister that
citizens will be able to use a range of devices to make their application. We remain
disappointed that an Apple version of the app is still not available. We call on the
Government to work to expedite this process, as lack of iPhone and iPad accessibility
will remain a barrier for a large number of applicants.
Document scanning
111. To assist individuals encountering difficulties in using the app or without a compatible
mobile phone, the Government initially set up 13 document scanning centres across
the country—in Bath, Belfast, Caerphilly, Edinburgh, Hackney, Hatfield, Hull, Lincoln,
Sandwell, Southampton, Southwark, Stockton-on-Tees and Trafford—at which applicants
could scan and upload supporting documentation to complete their application.150
112. However, the3million calculated that on average EU citizens would have to do a 74mile round trip to visit one of the centres, and that some would have to travel for hundreds
of miles. Applicants travelling to one of these centres would then also have to pay £14
to use the service and would not be able to get advice on their application while there.
The Home Office stated that the centres were for ID checking only and applicants with
questions should contact the EU Settlement Resolution Centre. The3million claimed that
the 13 centres were “nothing more than a token gesture”.151
113. The Home Office subsequently said that this guidance only applied to the test phase of
the Settlement Scheme, and that other ways to apply would be available once the Scheme
rolled out fully. As outlined in the Immigration Minister’s letter to us, there will be “at
least 50” identity checking locations across the UK, and applicants will also be able to
verify their identity by posting their identity documents to the Home Office.152
114. The Government website currently lists 56 locations offering ID document scanning.
However, applicants are not informed how much using these services may cost: the website
says only that “You may be charged to use this service. The service provider you use will
tell you how much you’ll need to pay”. It adds that some applicants may need to attend
further appointments or may still need to send identification documents to the Home
Office for an application to progress. Applicants will not be entitled to a refund in such a
situation.153
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115. The difficulties experienced in attempting to navigate the application process have
placed immense strain and stress on EU citizens. The Guardian reported that many are
experiencing insomnia and panic attacks, profiling one woman who went to work in tears
every morning after attempting to apply:
I tried everything but I get to a certain point, and on the screen there is just
a wheel going round and round. I can’t make my application. I have tried 12
different PCs, my phone, another friend’s. None of these work.
It’s humiliating. To have to go through all this feels like a punch in the face.
If it doesn’t work and I overnight become illegal, what’s going to happen?
This morning I just could not stop crying when I was at work. I can’t plan
anything—my career, my home. It’s become unbearable. There isn’t a day
I can push it away. You can’t stop thinking about it. That’s why I cry every
morning on my way to work because I’m thinking, ‘What’s going to happen,
what if this doesn’t work?’ This is my life.154
116. We welcome the Government’s provision of additional locations to support
EU citizens in making an application to the Settlement Scheme. However, we are
disappointed that applicants are still charged for using these services, and that there
does not appear to be a standard charge, meaning that some applicants may have to
spend more than others to complete the same process. We call on the Government to
scrap the fees currently charged to applicants using one of the ID document scanning
centres and to reimburse local authority centres for any costs they may have incurred in
providing these services for the Government.

Not getting the status to which they are entitled
117. Under the Settlement Scheme, settled status is open to citizens who have resided in
the UK for at least six months in five consecutive years, with pre-settled status available
to those who will not have reached that threshold by 31 December 2020 (or the date
of departure in the case of a ‘no deal’ Brexit). During the online application process,
individuals are offered the status to which they are entitled according to automatic lookups against records held by the Department for Work and Pensions (DWP) and HM
Revenue and Customs (HMRC). If they believe they are entitled to a different status to
the one which they are offered, applicants can submit additional documentary evidence
(for example, employment records to demonstrate continuous residence) or apply for an
administrative review of the decision.
118. The report on the first pilot phase stated that all applicants were granted the leave
that they expected.155 This measure was absent from the report on the second pilot phase,
and so we wrote to the Home Secretary asking for clarification on how many of the 8,106
applicants who received pre-settled status during the second pilot phase received the status
they would have expected. On 27 February he replied that “Excluding the admin review
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cases [ … ] all cases granted pre-settled status were on the basis that they did not have
five years’ continuous residence in the UK”.156 Citizens without five years’ continuous
residence could only be eligible for pre-settled status.
119. During our evidence session on 27 February, we questioned the Home Secretary and
the Permanent Secretary on these results as, given the difficulties and issues highlighted
by many applicants and commentators in finding full and correct documentation and
proving continuous residence, it was surprising to hear that not one single applicant in
the second pilot phase was eligible for settled status but found themselves unable to prove
it. Our concerns on this point were strengthened because the letter also stated that 14% of
the applicants who were granted settled status were initially offered pre-settled status and
had to submit additional information to obtain that to which they were entitled.157
120. The Home Secretary appeared to be unaware of the content of the letter his department
had sent to us that morning, but he expressed confidence in the detail provided:
This is what has come from my officials who are running the scheme, the
people who run the scheme. I have absolute confidence in them and if this
is what they are reporting as the results of the testing of the scheme.158
121. The Permanent Secretary to the Home Office, Sir Philip Rutnam, acknowledged that
“There will be cases exactly as you say where people are unable to get documentation,
including … we are particularly concerned about domestic abuse situations for example”.159
He went on to explain that:
What is not included in the letter is information about the further help
we have provided in order to help people establish either their pre-settled
status or their settled status.
[…]
If the concern is that they may have it but have not proved it, what we need
to show to you is the effort and the results of that effort that we have gone
to.160
122. The Home Secretary also expanded on this:
There may be other issues with the system where people do not quite have
the proof or the information that might be required. That is why we set up
a process with a task force and phone lines and so on. There will be more of
these situations when the process is formally rolled out, because when you
are dealing with three million people, there will be some difficult issues to
deal with; not everyone is going to go as smoothly as you might want. In
those situations, we will work with those people.161
123. The Home Secretary further clarified the situation for applicants in this position
in a letter subsequently sent to us in May. He stated that “applicants are successfully
156
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being granted the status they qualify for” because of the Home Office’s “flexible overall
approach”. Caseworkers will accept a wide range of evidence, applicants can “rely on
any evidence available to them, reflecting their personal circumstances”, and the Home
Office will “exercise discretion in the applicant’s favour”. However, the Home Secretary
still asserted that “The ‘correct’ immigration status is the status for which the applicant
demonstrates that they qualify”.162
124. The ICIBI recommended that the Home Office provide caseworkers and Settlement
Resolution Centre staff with clear guidance about evidential flexibility in relation to
applications to the Settlement Scheme, so that it is widely understood and applied
consistently. This approach was outlined in the Government’s Statement of Intent in June
2018,163 but the ICIBI reported that some caseworkers have been incorrectly applying this
guidance.164
125. The Home Secretary sought to minimise fears surrounding the offering of a status
other than that which was expected by the applicant by emphasising that those with presettled status can still end up with settled status (after accruing five years residence and
meeting requirements). He also stated that applicants who are offered what they consider
to be an ‘incorrect’ status are able to remedy this situation by applying again and providing
additional evidence or by submitting an application for administrative review.
126. The administrative review process enables applicants to challenge the status granted
to them under the Scheme. By 16 April 2019, 128 applications for administrative review
had been received and processed by the Home Office, with a further 46 pending. 17
applications were rejected, but in 99 of the remaining 111 cases (89%) the Home Office’s
original offer was overturned, giving the applicant settled status instead of pre-settled
status after the applicant submitted additional evidence.165
127. The Government’s Statement of Intent for the Settlement Scheme stated that citizens’
rights are to be monitored by a new Independent Monitoring Authority (IMA), created
through primary legislation.166 British Future reported that, coming into operation from
January 2021,167 the IMA will have the power to receive complaints from citizens and
take appropriate action if it believes there has been a failure on the part of the authorities
to implement the terms of the Withdrawal Agreement. It will also, like the Equality
and Human Rights Commission, have the power to hold formal inquiries and launch
legal action if it believes that there have been systematic failures with the EU Settlement
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Scheme.168 Under the draft Withdrawal Agreement, the IMA will remain in place for at
least eight years after the end of the transition period, when it may be abolished if the UK
and EU agree that it is no longer required.169
128. However, the Government has provided little public information on how the
Independent Monitoring Authority is to be structured or function in practice. The3million
said that it was concerned about this lack of detail, given that the draft Withdrawal
Agreement said that the IMA should be operational by the end of the transition period.170
It is therefore unclear what safeguards there are to be within the Settlement Scheme
process, what recourse EU citizens will have for failures within the Scheme, and how
accountability will be ensured. It has also not been explained how citizens’ rights will
be ensured in the case of a ‘no deal’ Brexit, as the IMA would not be established in this
event (as its purpose is to monitor the Citizens’ Rights part of the Withdrawal Agreement,
which will not be in place). The ICIBI noted in his report that Settlement Scheme staff
were not aware of how to recognise complaints or how to direct individuals who wished
to make a complaint.171
129. We welcome the changes the Home Office has implemented to give more support
to EU citizens making an application to the Settlement Scheme and its intention to
exercise discretion in the applicant’s favour. We hope that this approach will limit the
number of cases in which an applicant receives a status under the Scheme which is not
that which they expected.
130. However, we are concerned by the Home Office’s confident belief that all applicants
are being granted the correct status. We would be highly surprised if it is the case
that none of the thousands of people who have been offered pre-settled status under
the Settlement Scheme so far are technically eligible for settled status but unable to
prove it. As we have outlined throughout this report, there are many reasons why an
applicant may not be able to provide sufficient evidence, despite the Home Office’s
pledge of a flexible and understanding approach.
131. We are particularly disappointed by the Home Secretary’s assertion that “The
‘correct’ immigration status is the status for which the applicant demonstrates that
they qualify”. This statement strikes us as callous, and rigid enforcement of this line
would not be fair or just, as it would allow for the possibility of long-term EU residents
of the UK—who, for whatever reason, are unable to evidence their eligibility for settled
status—being granted a lesser status than that to which they are rightfully entitled.
132. We believe that the correct status for an EU citizen who has been legally resident in
the UK for more than five years is settled status, regardless of whether they have complete
documentary evidence to prove this fact. The implementation of a declaratory system,
which automatically grants rights and status to individuals entitled to them, would be a
fairer and more accurate way of attributing immigration status to EU citizens residing
in the UK. We therefore repeat our recommendation that the Government amend the
Immigration and Social Security Co-ordination (EU Withdrawal) Bill so as to provide
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for the automatic granting of settled or pre-settled status in the UK to anyone who would,
under current Government proposals, be entitled to that status under the EU Settlement
Scheme on the day on which the UK ceases to be a member of the European Union. The
Settlement Scheme would function as currently proposed by the Government for people
who arrive in the UK after this date.
133. There will be cases when an individual who is applying for documentary proof of
their status will have a gap in their record for which, through no fault of their own, they
are unable to provide evidence. The Home Secretary told us that the Home Office will
offer a flexible approach, will exercise discretion in the applicant’s favour, and will look
for reasons to grant status rather than to refuse. In cases where the balance of probability
suggests entitlement to status but the evidential record is unable unequivocally to prove
this, the Government should commit to exercise its discretion compassionately and
confirm status to such individuals.
134. The Home Office should act on the recommendation of the ICIBI and ensure
that all caseworkers and staff involved in processing or assisting with applications to
the Settlement Scheme fully understand how the Government’s promise of flexibility
and discretion in favour of the applicant is to be applied in practice. The approach of
evidential flexibility, which we welcome, must be applied fairly and consistently.
135. We acknowledge that many EU citizens granted pre-settled status—correctly or
incorrectly—will go on to qualify for settled status. However, this does not mitigate
this issue. Applying for the Settlement Scheme is already a stressful process for many
EU citizens as their rights and entitlement to remain in the country which is their
home are conditional upon it. Forcing them into a further period of uncertainty until
they are able to demonstrate to the satisfaction of the Home Office their eligibility
for long-term leave to remain is unfair. It may also leave them at a disadvantage in
interactions with employers or landlords, who may show preference for the security of
a settled status designation.
136. We are glad that the Home Office has provided applicants with the ability to
challenge a decision they feel is incorrect. However, we remain concerned that there
may be many EU citizens applying to the Settlement Scheme who, when offered presettled status against an expectation of settled status, may feel obliged to accept this
incorrect decision, and fail to challenge it. This may be because they do not understand
the administrative review process and are unaware of their ability to challenge an
incorrect decision; because they feel unable to prove their eligibility or residence;
or most troublingly because, given the legacy of Windrush and the fear of being left
without status post-Brexit, they feel the need to accept any status offered to them by
the Home Office.
137. The Government must provide information on how the Independent Monitoring
Authority which is to oversee the EU Settlement Scheme will be structured, composed
and resourced, and how it will function in practice.
Reliance on automatic checks
138. The risk of applicants missing out on the status to which they may be entitled arises in
part from the absence of any requirement in the application process for applicants to state
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when they became resident in the UK or for how long they have been continuously resident.
Instead of asking applicants to provide these details, the process relies on automatic checks
and references to DWP and HMRC data, based on the identity documentation provided
by the applicant. Nicole Masri voiced concern over the extent of reliance on the automatic
data-checking system:
The Government do not actually ask applicants how long they have been
living here. They never at any stage in the application process ask when a
person arrived or when their continuous residence commenced. The whole
system is built around the automated checks.172
139. In his letter of 1 May 2019, the Home Secretary said that the Home Office had made
a conscious decision not to ask applicants when they became resident in the UK because
“this is not information that is necessary in order to decide whether the applicant has
been continuously resident in the UK for five years”. He added that requiring applicants
to provide this information would inconvenience them, as they would have to find
documentary records, and could cause “unnecessary concern”.173
140. However, the Home Secretary also explained that the Home Office has made
improvements to the application process in this regard. While applicants do not have to
provide exact dates of arrival or the commencement of residence, they are now specifically
asked to confirm that they have been continuously resident for more or less than five
years.174 The public beta phase report added that the page in the application process which
provides the applicant with the option to accept or not accept a grant of pre-settled status
has been reformatted, to prevent situations in which an applicant may accept the offer of
pre-settled status instead of uploading further evidence to support their claim for settled
status.175
141. Other agencies have also questioned the automated data checks. The Immigration
Law Practitioners’ Association (ILPA) published a research paper in January 2019 making
the case that the Home Office is subject to a number of legal duties related to the Settlement
Scheme’s data checks, including:
•

the duty to give reasons for the outcomes of checks (to enable legal challenges);

•

the requirement to exercise meaningful oversight of the checks (to ensure no
errors have occurred); and

•

a duty to provide meaningful information on the logic used by the system (to
enable applicants and legal practitioners to understand how it may apply to
specific cases).

ILPA emphasised the importance of proper oversight, safeguards and transparency when
dealing with vulnerable populations and complex decisions such as are involved in the
operation of the Settlement Scheme, as:
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A wrong decision based in part or in whole on an automated system, in
the field of immigration, may result in family separation or unlawful
deportation.
It feared that, due to the low quality of some Government-held data, “the level of data
matching errors is likely to be needlessly high”.176
142. The Immigration Minister addressed these concerns during debate on the Immigration
and Social Security Co-ordination (EU Withdrawal) Bill in March 2019. She pledged to
publish the Memorandum of Understanding between the Home Office, HMRC and the
Department for Work and Pensions, along with further guidance on the operation of the
automated checks, stating that the Home Office “will of course be completely transparent
on how those checks work, as it is to everyone’s benefit for us to do so”. However, the
Minister claimed that publication of the process employed by the automated checks would
be unnecessary as such information is already set out in the Immigration Rules, and that
provision of explanations to unsuccessful applicants would increase the risk of fraud and
identity abuse. She stated that the Home Office aims to keep the process “simple and quick
in providing results”.177
143. We understand that in many cases it should not be necessary for applicants to
provide dates and details for their residency in the UK, as automatic look-ups to DWP
and HMRC data should confirm this information. But, for those individuals whose
records are incorrect or incomplete, requiring this information to be submitted should
highlight an issue before an incorrect status is offered.
144. We therefore welcome the changes recently made to the application process, which
ask applicants specifically to confirm whether they have been resident in the UK for
more than five years. We hope that this information acts as a fail-safe, highlighting
cases in which further information or documentation may be required and taking the
onus from the applicant to challenge an incorrect decision.
Tracking the eligibility of EU citizens
145. An additional, longer-term, issue highlighted by the House of Lords European Union’s
Justice Sub-Committee is the fact that there does not appear to be a systematic process
for moving people from pre-settled status to settled status when they become eligible. The
onus is instead on the individual to reapply when their circumstances change and they
are able to prove residence. Coram Children’s Legal Centre wrote in evidence to us that
unless the Government provides people with information about when their residence is
deemed to have begun, and when it should reach five years, people may leave applications
for settled status for longer than is necessary. This could then cause a casework bottleneck
in five years’ time when the limited leave to remain granted to early applicants is due to
expire.178
146. The Sub-Committee recommended that the Home Office should commit to notify
individuals when they are likely to be eligible to move from pre-settled to settled status.179
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Appearing before us in February 2019, Jill Rutter from British Future agreed: “it is
incumbent on the Home Office to have information and processes that channel people
through into settled status once they have the required residency”.180
147. The Home Secretary told the House of Lords’ EU Justice Sub-Committee that the
Home Office is currently looking into a system for reminding those who have been granted
pre-settled status of the scope to apply in due course for settled status.181
148. A related question arises over how the Home Office will know when and if an
individual should lose their status under the Scheme. Under current proposals, individuals
with settled status should be able to spend up to five years in a row outside the UK, and
those with pre-settled status should be able to be absent for two years. Those that spend
more than their respective quota of consecutive years outside of the UK are liable to lose
their status.
149. However, the Home Office has not explained how it intends to monitor or ascertain
absence from the UK for people who have already gained a status under the Scheme.
The situation for individuals with pre-settled status is clearer, as any absence that renders
them ineligible for continued residence will be apparent when they apply to convert to
settled status, but for EU citizens with settled status this situation raises the prospect of
them having to continuously reapply or re-prove their ongoing residency in the UK to the
Government.
150. There is also an ambiguity in Home Office guidance which could affect EU citizens’
entitlement to settled or pre-settled status. Eligibility for status under the Scheme is
determined by the applicant’s period of continuous residence in the UK. The official
guidance document for Home Office staff states that continuous residence “generally
means that the applicant has not been absent from the UK for more than 6 months in
total (in a single period of absence or more than one) in any given 12-month period”.182
However, as highlighted by the3million, it is not clear what would constitute the relevant
12-month period, and whether this is calculated by calendar year, per 12-month segment
of the applicant’s qualifying period, or on a rolling basis.183 Without clarity on this point,
EU citizens could inadvertently invalidate their eligibility under the Scheme.
151. Individuals granted pre-settled status will be able to apply for settled status in
the future once they have accrued—and are able to evidence—five years of continuous
residence. However, it is unclear how this process will operate. The Government must
clarify:
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•

how individuals will apply to graduate from pre-settled to settled status;

•

when they will need to apply (e.g. after reaching five years continuous residence,
or in a period before reaching that milestone);

•

what evidence they will need to provide; and
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•

what will happen to individuals who do not apply for settled status after
accumulating five years of continuous residence, or who still cannot prove the
required residence period of five years.

152. In order to minimise the risk of citizens forgetting or failing to apply we recommend
that the Government take responsibility for formally notifying individuals with presettled status when they may be eligible to apply for settled status. This should be done at
least three months before the date at which they will become eligible, to give individuals
sufficient time to collect any evidence or documentation they may require. The notice
should outline both the process the applicant needs to follow and what, if any, evidence
they are required to provide.
153. The Home Office also needs to outline how it will determine that an individual
should lose their settled status due to an absence of more than five years, and how it will
make clear to those granted pre-settled status the conditions under which they may lose
the right to apply for settled status later. It should also clarify how absences which may
affect an individual’s entitlement to settled status are to be calculated—by calendar
year, on a rolling 12-month basis, or in any chosen 12-month segment.

Home Office capacity and management
154. British Future has said that the Settlement Scheme constitutes “one of the largest tasks
that the Home Office has ever had to undertake”, costing between £500 million and £600
million,184 and Colin Yeo called the Scheme “unprecedented” and “a huge experiment
in technology and in human behaviour”. He said that “there is no comparator around
the world where you have a legally resident population that has been forced to apply for
a new status or else become illegal”.185 Giving evidence to us in February 2019 the Home
Secretary agreed that it is “a huge and complex endeavour”.186 The Government expects
up to 3.5 million people to apply to the scheme over the next three years, with Home
Office officials expecting to process about 6,000 applications a day.187
155. There has been considerable Government investment in the EU Settlement Scheme.
The Government says that it has invested £175 million in the scheme,188 including spending
nearly £50 million in the development of the digital registration system.189 However, in
March 2019 the Institute for Government claimed that the decision to waive the fee for
settled status will leave the Home Office needing to fund a gap of around £180 million
in the cost of administering the Settlement Scheme.190 The ICIBI recommended that the
Government clarify the consequences of the decision to remove the fee.191
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156. The Home Secretary told us that there will be 1,500 operational staff available to
process applications, with a further 280 in the Settlement Resolution Centre to take
enquiries from applicants.192 However, this figure is lower than earlier reports, which cited
Home Office officials as suggesting that the Centre would employ 400 staff to deal with
issues faced by applicants.193 In January the Home Secretary said that “we are confident
that the system is designed for the number of applications we expect”.194
Results of the pilot phases
157. The Government piloted the Settlement Scheme in two beta phases in 2018, initially
with EU citizens working for 12 NHS trusts and students and staff from three Liverpool
universities between August and October (which saw just over 1,000 applications), and
then with a wider pool of citizens across the country working in higher education, health
and social care, between November and December. This second pilot phase involved just
under 30,000 applications. However, this is only half the number that the Immigration
Minister told us she expected to go through the process.195 The Scheme was also open to a
public beta test phase from 21 January 2019, and this saw more than 200,000 applications
by 29 March 2019.196
158. There were several positive results from the test phases. In the most recent public
test phase, 79% of applicants who submitted feedback reported that the application was
very or fairly easy (up from 77% in the second pilot phase), and most applicants received a
decision within four days (on 7 March the Immigration Minister told us that 75% received
a decision within three days, up from 69% in the second pilot phase). In addition, 95%
of applicants were able to validate their identity using the smartphone app, with 75%
completing the process within ten minutes. Online Government guidance, the Settlement
Resolution Centre and staff at identity document scanning locations were found to be
helpful by over 90% of respondents. Only 11% of applicants said that they would be critical
of the application process, a decrease from 20% during the second beta phase.197
159. However, there are several issues which give cause for concern over the Home Office’s
ability and capacity to manage the number of applications that the full roll-out of the
Settlement Scheme will involve. Independent research commissioned by the Home Office
indicated that 35% of EU citizens could be expected to apply in the first three months of
the full launch of the Scheme,198 and of the near 30,000 applications received during the
second pilot phase, over a third were submitted in the last five days of the pilot’s operation.
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If this latter tendency is replicated now the Scheme is fully open, it could mean the Home
Office having to handle hundreds of thousands of applications—which will require quick
answers, so as to avoid people becoming unlawfully resident—in a very short period of
time. On the first weekend of the Scheme going live the Home Office received over 50,000
applications.199
160. When the report of the second pilot phase was published on 21 January 2019, 29,987
applications had been received and 27,211 decisions made.200 This gap represents almost
10% of all submissions. As of 15 February, there were still over 1,100 outstanding cases
from the second pilot phase.201 Information provided by the Immigration Minister in
March 2019 similarly stated that, of the more than 150,000 applications received since
August 2018, 90% had been concluded by the end of February 2019, meaning that 10% of
all submissions received by the Home Office during all the pilot phases were then yet to be
resolved.202 The report on the public test phase claimed that, by 16 April 2019, 95% of all
applications received had been concluded.203
161. While the fact that the vast majority of cases are processed within a week is positive,
the Home Office has not stated how long the remaining cases took to process, and we
have heard that some applicants are left waiting an unacceptable length of time. Rights
of Women (who supported 16 individuals in their applications) said that half of their
vulnerable clients waited three weeks or more for a decision and that 25% were still awaiting
a decision on 21 January (one month after the pilot closed), with some individuals waiting
more than eight weeks. Rights of Women claimed that it did not recognise the experiences
of its clients in the Home Office’s report on the second pilot phase.204
162. The Home Office provides online information about how long applications to the
Scheme are currently taking to be processed. As of 25 April 2019, applications were taking
between five and nine days, where no additional information is required.205 However, the
Home Secretary did not answer our specific question as to how long the current backlog
of applications was.206
163. It should also be noted that during the second pilot phase, which saw almost 30,000
applications, the Settlement Resolution Centre received over 15,000 calls and emails from
applicants asking questions about their application.207 Colin Yeo pointed out that “This
is the best informed and simplest group of people who have so far applied”, since most
were employed people who followed the news and were aware of the scheme. Many of the
participants who would be classed as having some form of vulnerability were supported
by community and charitable groups. He questioned what would happen now that the
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Scheme is to be “scaled up massively”, as “the pilot has been very small and the results have
not been all that encouraging”.208 British Future’s Jill Rutter voiced concern that difficult
cases would be “parked” by the Home Office with pre-settled status, leaving people in “a
kind of legal limbo”.209
164. The system does already appear to be under strain. One applicant forced to call the
Home Office for assistance reported that the “lines seem to be constantly busy”.210
165. The Home Office’s report on the public beta testing phase, which saw 200,000
applications, revealed that the Centre handled 62,261 calls and 14,596 emails. The
Immigration Minister told us in March 2019 that all were responded to within agreed
service levels (calls answered within 30 seconds, emails responded to within five days).211
166. In his report of the inspection of the Settlement Scheme during the second private beta
phase, the Independent Chief Inspector of Borders and Immigration stated his belief that
“compared with other areas of BICS [the Borders, Immigration and Citizenship System]
[ … ] the EU Settlement Scheme stands out as having been afforded the preparation
time, resources and organisational priority to succeed”. However, he also stated that “It
is questionable [ … ] whether the Scheme has been properly tested”. He noted that the
objectives of the private beta phases were deliberately limited in their scope, and that the
number of applications received during the private phases “fell well short” of the Home
Office’s assumptions. Further, there were no attempts to investigate why this was the
case. The ICIBI concluded that it is therefore unclear whether the private beta phases
were “sufficient [ … ] to serve as robust tests of the relevant systems and processes”. Low
workloads meant that the capacity of staff had not been fully tested (some were loaned to
other Home Office departments, such was the lack of work during the pilot phases of the
Scheme), and elements such as the document scanner location option and the postal route
for applications could not be said to have been tested at scale.212
167. The Home Secretary wrote to us that the Home Office will publish quarterly official
statistics publications on the progress of the Settlement Scheme and the work of the
Settlement Resolution Centre from August 2019, alongside the department’s quarterly
Immigration and Transparency statistics.213
Home Office record
168. Concern around the Home Office’s ability smoothly and successfully to manage the
number of applications the Settlement Scheme will attract, and to handle the complexity
of some of the cases, has been partly prompted by many people’s past experience in
applying to the Home Office on immigration and citizenship related issues. The Home
Office already handles around seven million passport applications and around three
million visa applications a year.214
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169. The Home Office is already having to process a number of immigration and
citizenship queries and applications which involve complex cases, many of which include
issues with documentation or a lack of official records. The most recent update on the
work of the Windrush Taskforce shows that 18% of cases took longer than two weeks
(the Government’s target timeframe) to reach a decision.215 The Home Office’s migration
transparency data, which shows the progress of applications made from within the UK
since 2014, also shows that while the majority of “straightforward” cases were resolved
within the Customer Service Standard, there were nonetheless hundreds of straightforward
cases in a backlog which were not concluded within the service standard timescale (with
29% of cases in this backlog taking more than 12 months), and more than 20,000 “nonstraightforward” workable cases which took more than six months. 11% (5,277 cases) took
more than a year to resolve.216
170. A report by the Institute for Government (IfG) on post-Brexit management of
migration stated that “As things stand, the Home Office is not ready or able to meet the
Brexit challenge on immigration”. It raised concerns over unrealistic targets and the lack
of a clear strategy, the disconnect between what politicians and officials think happens
in the system and what actually happens on the front line, and the fact that the Home
Office is run on decades-old information technology systems. The IfG suggested that the
Cabinet Secretary might wish to assess whether the Home Office is still the right place to
locate immigration policy.217
171. During his inspection of the Settlement Scheme the ICIBI noted that there were
system-wide problems with the Home Office’s IT—staff were temporarily unable to send
emails or save documents—which highlighted the Scheme’s dependency on the Home
Office’s general IT infrastructure. In March 2019, following reporting by a consumer group
on the requirement for UK citizens to renew their passports before the UK leaves the EU,
the website of the Passport Office crashed after a surge of applications.218 The ICIBI also
concluded that the Scheme’s customised IT system was not yet capable of producing the
necessary management information and data.219
Interactions with the Home Office
172. Danny Mortimer, Chief Executive of NHS Employers, told us that the experience of
interacting with the Home Office during the pilots had been “a positive one”, with good
communication and responsiveness to comment, adding that this had been a “pleasant
surprise”.220 Luke Piper agreed that the Home Office team behind the Scheme “have been
very communicative [ … ] and very welcoming to speak to”.221 Nicole Masri also welcomed
the invitation to stakeholders to have sustained conversations on behalf of vulnerable
groups.222 In addition, the Institute for Government reported that the Home Office’s
use of “user groups, trial stages, and a willingness to adjust and learn, are very positive
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improvements to usual practice”,223 the House of Lords European Union Committee wrote
that it was impressed by the organisation and resourcing of the EU Settlement Resolution
Centre, and by the positive ethos at the Centre,224 and the ICIBI praised Settlement Scheme
staff, saying that interactions with applicants were “professional and engaging” and that
“Without exception, they were enthusiastic about their work and morale was obviously
high”. He added that it will be important to maintain staff morale and customer service
levels when workloads become more challenging.225
173. The Home Office made several changes to the application process following the
results of the pilots and based on the experiences of applicants. These included updated
communications and guidance material; increasing the size of file an applicant can upload
in support of their application; allowing applicants to change their email address should
a verification email from the Home Office be blocked; introducing technical safeguards
against any disruption in the automated checks of HMRC or DWP data in the event of a
system outage; and inserting a new screen within the application process to help applicants
check whether they hold a valid permanent residence document.226
174. Giving evidence to us on behalf of British Future, Jill Rutter stated that “it is definitely
working in the right direction [ … ] there is a very welcome cultural change in the Home
Office”. However, she added that “there are still things that are not being done right”.227
Abigail Adieze said that she did not believe the Home Office was listening to her concerns
about the difficulties experienced by young people in care,228 and Dr Adrienne Yong
reported that many citizens were reluctant to send away their passports for identity checks
(instead of using the app) because of the lingering feelings of mistrust and a lack of faith
in the Home Office.229
175. Given the legacy of Windrush, the Home Office knows that it has much work to
do to regain the trust and confidence of citizens when it comes to establishing and
confirming their legal status in this country. Witnesses have so far been largely positive
about their interactions with the Home Office during the pilot phases, and we welcome
this. However, the Home Office has only had to deal with a very small cohort so far:
now that the Settlement Scheme is fully open the department will be faced with over
one hundred times more applications than it handled during the private pilot phases.
176. The concerns raised by the Institute for Government and the Independent Chief
Inspector of Borders and Immigration, and the recent failure of the Passport Office
website when faced with a surge of applications, do not give confidence as to the
resilience of Home Office systems. In addition, if the ratio of one query for every two
applications seen during the pilot phase were maintained throughout the duration of
the Settlement Scheme, we would have serious concerns over the ability of the Home
Office to handle and satisfactorily resolve every issue without increasing its staffing
and technological capacity.
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177. The Home Office must ensure that it has sufficient human and technological capacity
to handle the workload of applications and inquiries that the Settlement Scheme will
attract. This will require robust digital systems and the hiring of more caseworkers,
with extra surge capacity for the inevitable rush both now at the start and towards the
end of the Scheme. They must be adequately and appropriately trained, particularly
on the issues likely to be experienced by vulnerable applicants, so that they are able
to handle inquiries in a sensitive and timely manner. This is important to prevent a
backlog of cases and further delay and uncertainty for EU citizens. Almost 10% of cases
were outstanding a month after the close of the second pilot phase, and many vulnerable
applicants waited many weeks for a decision. A repeat of this for the whole cohort of EU
citizens would not be acceptable and would further damage public perceptions of and
confidence in the Home Office.
178. The Home Office must ensure that its IT system is capable of producing comprehensive
management information and data, as recommended by the ICIBI. Regular reports on
how the Scheme is performing–including the number of applications, their outcomes,
how long they are taking to process and resolve and details on applicant satisfaction,
as well as lessons learned and proposed improvements–will be essential for building
public confidence that the Scheme is working as intended for both EU citizens and the
Home Office. We appreciate the reports which have been made available covering the
private and public test phases and we believe that similar reports should be produced
and published at regular intervals now that the Scheme is under way. We are pleased
that the Government has committed to provide regular statistical updates.
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Conclusions and recommendations
The EU Settlement Scheme
1.

The EU Settlement Scheme is now live, but there remains a lack of clarity over many
aspects of the Scheme. The Home Office must provide full responses to the questions
posed by the3million regarding the Settlement Scheme. It is disappointing that it has
not yet done so, as some of these questions were first raised almost a year ago. EU
citizens in the UK need certainty, and the Government should give it to them. We
address some of these concerns specifically in this report. (Paragraph 15)

2.

The Government must make calls to the EU Settlement Resolution Centre free to
applicants. The goodwill extended to EU citizens through the Government’s scrapping
of the application fee will be undermined if they are charged to access advice and
guidance about their application. (Paragraph 19)

3.

The Government’s plans for a ‘no deal’ scenario would leave EU citizens less than
two years to apply under the Settlement Scheme. After this point, there would be
considerable uncertainties about their status in the UK. Given this risk, there is
no reason why the timeframe for applications should be curtailed compared to the
circumstance of the UK leaving the EU with a deal. We also see no reason why
an appeal right should only be available in the event of a withdrawal agreement
being reached. Such an appeal should also be available if there is ‘no deal’. The same
applies to the independent monitoring authority. We also call on the Government
to redouble efforts to seek a ring-fenced agreement on citizens’ rights, and to update
Parliament on what progress it is making and what obstacles remain. (Paragraph 25)

4.

There are notable gaps in the Government’s immigration proposals. The
determination of the Government to end free movement on the date of departure if
the UK leaves the EU without a deal could lead to a situation where long-term EU
residents of the UK are, in the period between exit and the closure of the Settlement
Scheme, disadvantaged and discriminated against in areas such as employment or
housing if they are not able to evidence their entitlement to remain. (Paragraph 33)

5.

The Government appears to hope that all EU citizens resident in the UK prior to
exit day will apply to the Settlement Scheme right at the beginning, and that all later
arrivals will register with the Government when they are required to. Given that this
is highly unlikely—we discuss many of the reasons why individuals may struggle or
fail to register later in this report—the Government must clarify how it intends to
ensure that EU citizens in the UK, many of whom are entitled to live and work in the
UK and who may have been residing here for many years, do not suffer any detriment
in the event of a ‘no deal’ Brexit. Government ministers have alluded to a “sensible
transition period”: both EU citizens and those that wish to engage and interact with
them post-Brexit, such as employers and landlords, need detail and certainty on this
point. (Paragraph 34)

6.

The Government must also clarify if, how and when hostile/compliant environment
measures will be applied to EU citizens living in the UK. It is currently unclear, for
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example, whether the Home Office would contact, inform or pass data on to any agency,
Government department or individual (such as an employer or landlord) following an
applicant’s unsuccessful application to the Settlement Scheme. (Paragraph 35)
Has the Government learned from the Windrush scandal?
7.

The Government has chosen to establish a constitutive system of registration
for EU nationals who are currently resident in the UK and wish to retain their
rights of residence after the UK leaves the EU. This places the responsibility on
each individual to engage with the Government and to prove their entitlement to
remain. The Government has also set a deadline for EU nationals to comply with
this requirement. (Paragraph 51)

8.

It is therefore unacceptable that, having chosen this approach, the Government has
failed to clarify what will happen to EU citizens in the UK who fail to confirm their
immigration status through the Settlement Scheme before the deadline. In giving
evidence to us the Home Secretary himself appeared unsure what their status and
rights would be, only alluding to a vague system that the Home Office “would want”
to have in place to support those who might need assistance after the deadline.
(Paragraph 52)

9.

The Home Secretary’s prevarication over the word ‘unlawful’ with regards to the
legal rights and status of EU citizens in the UK who fail successfully to apply to the
Settlement Scheme before the deadline will not have reassured the UK’s estimated
3.8 million EU citizens. Whether they are resident legally or illegally will have
serious consequences for their ability to live, work, and exercise associated rights in
the UK, without risk of criminalisation and the possible consequences that might
flow from criminalisation, including deportation. (Paragraph 53)

10.

EU citizens residing in the UK before Brexit are right to expect to be able to continue
to reside in the UK. We believe Government action is necessary to avoid consequences
similar to those experienced by some members of the Windrush generation. The
hardship and injustice experienced by those citizens, which we discussed in previous
reports, is disgraceful. The right lessons must be learned. The Home Office must
therefore:
•

clarify the legal rights and status of EU citizens who, for whatever reason, fail to
confirm their immigration status through the Settlement Scheme by the deadline.
It should do so at least a year before the closure of the Settlement Scheme;

•

outline what will be considered reasonable grounds for a late submission to the
Settlement Scheme;

•

confirm the details of its proposed process to enable EU citizens to establish their
status in the UK retrospectively;

•

clarify the legal standing of EU citizens, in the period between Brexit and the
deadline, who have not yet applied to or completed the Settlement Scheme. It is
vital that their rights and entitlements are clear and widely understood so that,
compared with those who either have confirmed their status or who are not
required to use the Scheme, they are not disadvantaged in employment, housing or
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medical treatment. The Government must state what their rights are, how they are
to be evidenced, and what recourse individuals will have in cases of disadvantage.
(Paragraph 54)
11.

The Government has not provided sufficient justification for its decision not to take
a declaratory approach in establishing citizens’ rights after the UK leaves the EU.
The response of ‘Windrush’ does not stack up; the Immigration Minister’s assertion
that “a declaratory system is not the answer” is not convincing; the requirement of
citizens to apply to the Scheme so as to formally identify as an EU citizen in the UK
is entirely for the benefit of the Home Office, not the individual; and a declaratory
system is not incompatible with accurate documentation. If a lesson is to be learned
in this case from the example of Windrush, it should be that providing adequate
documentation should be considered a vital part of any such status-giving process,
whether declaratory or not. (Paragraph 68)

12.

The Government could easily have afforded EU citizens certainty over their rights
and secured their legal status by stating at the outset and in legislation that all who
were here legally at the time of Brexit would remain so. They would then have been
required to apply to the Settlement Scheme to obtain formal, physical confirmation
of their status. Thus far, the Government has failed to mitigate the risk of thousands
of EU citizens being left in an insecure legal position after Brexit, but there is still
time for the Government to set this right. (Paragraph 69)

13.

We call on the Government to confirm in primary legislation the rights of EEA
nationals who are resident in the UK at the time of its exit from the EU. These rights
include the right to remain in the UK, and to retain the associated rights they have
thus far been afforded. No-one should be left without rights because they have not
completed the scheme. Individuals need certainty and should not be left reliant on the
goodwill of a future Government to uphold non-statutory rights. Individuals should,
however, be required to apply to the Settlement Scheme for documents to evidence
their rights. (Paragraph 70)

14.

We recommend that the Government amend the Immigration and Social Security Coordination (EU Withdrawal) Bill so as to provide for the automatic granting of settled
or pre-settled status in the UK to anyone who would, under current Government
proposals, be entitled to that status under the EU Settlement Scheme on the day on
which the UK ceases to be a member of the European Union. The Settlement Scheme
would function as currently proposed by the Government for people who arrive in the
UK after this date. (Paragraph 71)

15.

We also recommend that the Government provide all citizens who successfully apply
to the Settlement Scheme with hard copy confirmation of their status. This need not
replace the digital system but would complement it. The Government cannot suddenly
impose a ‘digital first’—indeed, ‘digital only’—system upon people without giving
them, employers and landlords time to adapt. People can have the best of both worlds:
a more secure and forward-thinking digital system in parallel with the more familiar
and reassuring hard copy. We would hope to see new applicants being routinely
provided with physical certification of their Settlement Scheme status by the end of the
year, with documents provided retrospectively to those who have already completed
the process. (Paragraph 72)
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Issues with the EU Settlement Scheme
16.

The Government must improve public awareness and understanding of the EU
Settlement Scheme, and of the importance of applying. Too many people are at risk
of failing to apply, and this will have serious ramifications for their future in the
UK. We welcome the Government’s plans for a concerted national advertising and
awareness campaign to accompany the full roll-out of the Settlement Scheme, which
is not only digital but also accessible to those who may not have an online presence. In
addition to this, we recommend that the Government works with local and national
community and support groups, to ensure that information reaches hard-to-reach
groups. (Paragraph 79)

17.

It should not have taken such a length of time for the Government to make a clear
and unambiguous statement on the rights of Zambrano carers under the Settlement
Scheme and following Brexit. We welcome the clarity the Government has now
afforded to this group, but it is unacceptable that these citizens were left in limbo for
so long. (Paragraph 81)

18.

The Government must acknowledge the difficulties that will be experienced by many
vulnerable groups when attempting to apply to the Settlement Scheme. A degree of
understanding will be required so as not to disadvantage these individuals, together
with a willingness by the Home Office to consider special circumstances and make
exceptions to the process when circumstances dictate. Caseworkers should be trained
in how to support and assist vulnerable groups. (Paragraph 86)

19.

We welcome the Home Office’s recent announcement that alternative evidence will
be accepted as proof of identity and nationality, and that exceptional circumstances
will be taken into consideration. However, the issue for vulnerable people is often
not in proving their identity but in finding and accessing historical documents (such
as bank statements or employment payslips) which may be required to demonstrate
continuous residence. The willingness to accept alternative evidence also still places
the onus on the applicant to find and provide documentation, potentially from a time
of trauma or abuse. The Government must not place vulnerable people in danger
by requiring them to approach an abusive or estranged partner or parent for access
to their records. The Government should therefore commit to undertake reasonable
inquiries on behalf of applicants in instances where they are unable to prove eligibility
or qualification due to circumstances beyond their control. (Paragraph 87)

20.

We are very concerned by the fact that large numbers of EU citizens are at risk
of being left out by the EU Settlement Scheme. We understand that, due to the
functioning of free movement, the Government cannot be expected to know exactly
how many people are eligible or should be applying to the Settlement Scheme.
However, we believe that the Government needs to take additional action, beyond
general awareness and publicity campaigns, to ensure that extra support is targeted
towards children and vulnerable people to mitigate the risk of them being left out
and potentially jeopardising their future in the UK. (Paragraph 91)

21.

To ensure that children and young people do not encounter difficulties in the future
(for example, when applying for a passport or benefits), the Government must do the
following:
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•

Introduce a stage in the application process which prompts applicants to apply on
behalf of any eligible children;

•

Work with schools and local authorities to provide guidance and advice to parents
who are EU citizens, explaining the circumstances in which they will be required to
submit an application to the Settlement Scheme on behalf of their child/children;

•

Require local authorities to undertake enquiries into how many EU citizen children
are in care in their areas, and who may be required to apply to the Settlement
Scheme;

•

Provide additional support and guidance to local authorities regarding the
applications of EU citizen children in their care, including directing them to
where they can access legal aid and/or advice. Local authority employees cannot
be expected to provide expert legal advice or services, especially as many cases
for children and young people in care will involve complex circumstances.
(Paragraph 92)

22.

The Government must work with as broad a range of public service providers and
others as possible to enable them to provide reliable and acceptable evidence in support
of settled status applicants who may only have a limited range of evidence available to
prove eligibility. (Paragraph 93)

23.

We understand why the Government has chosen to pursue a digital-based
application process. However, as with the imposition of any new technological
service, there will be teething problems, and many applicants will not feel
comfortable or confident in using unfamiliar technology, especially for something
so important. Given that both we and other Committees have drawn attention to
concerns around the technical aspects of the Scheme, it is extremely disappointing
that so many EU citizens experienced difficulties when the Scheme was launched.
The Settlement Scheme has been open in private beta form since August 2018; this
should have given ample time for sufficient technological systems to be devised and
implemented. (Paragraph 102)

24.

The Government must, as a matter or urgency, investigate and remedy the technical
issues applicants are reporting when attempting to use online Home Office systems.
(Paragraph 103)

25.

We welcome the Home Office’s Assisted Digital service, which provides telephone
and face to face support to applicants to complete the application form online. The
Home Office must ensure that this service is adequately staffed so that it is available
to all who need it, and also that applicants are adequately aware of this service, as
take-up has so far been very low. (Paragraph 104)

26.

It should be considered an error of judgement that the Home Office has so far based a
system as vital as the Settlement Scheme on technology which is not easily accessible
to vast numbers of applicants. Accessing the Scheme has required applicants to rely
on friends or family to lend them a device, or to spend hundreds of pounds buying
a new smartphone themselves. (Paragraph 109)
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27.

We therefore welcome the announcement by the Immigration Minister that
citizens will be able to use a range of devices to make their application. We remain
disappointed that an Apple version of the app is still not available. We call on the
Government to work to expedite this process, as lack of iPhone and iPad accessibility
will remain a barrier for a large number of applicants. (Paragraph 110)

28.

We welcome the Government’s provision of additional locations to support EU
citizens in making an application to the Settlement Scheme. However, we are
disappointed that applicants are still charged for using these services, and that there
does not appear to be a standard charge, meaning that some applicants may have to
spend more than others to complete the same process. We call on the Government to
scrap the fees currently charged to applicants using one of the ID document scanning
centres and to reimburse local authority centres for any costs they may have incurred
in providing these services for the Government. (Paragraph 116)

29.

We welcome the changes the Home Office has implemented to give more support
to EU citizens making an application to the Settlement Scheme and its intention to
exercise discretion in the applicant’s favour. We hope that this approach will limit
the number of cases in which an applicant receives a status under the Scheme which
is not that which they expected. (Paragraph 129)

30.

However, we are concerned by the Home Office’s confident belief that all applicants
are being granted the correct status. We would be highly surprised if it is the case
that none of the thousands of people who have been offered pre-settled status under
the Settlement Scheme so far are technically eligible for settled status but unable to
prove it. As we have outlined throughout this report, there are many reasons why an
applicant may not be able to provide sufficient evidence, despite the Home Office’s
pledge of a flexible and understanding approach. (Paragraph 130)

31.

We are particularly disappointed by the Home Secretary’s assertion that “The
‘correct’ immigration status is the status for which the applicant demonstrates
that they qualify”. This statement strikes us as callous, and rigid enforcement of
this line would not be fair or just, as it would allow for the possibility of long-term
EU residents of the UK—who, for whatever reason, are unable to evidence their
eligibility for settled status—being granted a lesser status than that to which they
are rightfully entitled. (Paragraph 131)

32.

We believe that the correct status for an EU citizen who has been legally resident in the
UK for more than five years is settled status, regardless of whether they have complete
documentary evidence to prove this fact. The implementation of a declaratory system,
which automatically grants rights and status to individuals entitled to them, would
be a fairer and more accurate way of attributing immigration status to EU citizens
residing in the UK. We therefore repeat our recommendation that the Government
amend the Immigration and Social Security Co-ordination (EU Withdrawal) Bill so
as to provide for the automatic granting of settled or pre-settled status in the UK to
anyone who would, under current Government proposals, be entitled to that status
under the EU Settlement Scheme on the day on which the UK ceases to be a member
of the European Union. The Settlement Scheme would function as currently proposed
by the Government for people who arrive in the UK after this date. (Paragraph 132)

EU Settlement Scheme

57

33.

There will be cases when an individual who is applying for documentary proof of their
status will have a gap in their record for which, through no fault of their own, they are
unable to provide evidence. The Home Secretary told us that the Home Office will offer
a flexible approach, will exercise discretion in the applicant’s favour, and will look for
reasons to grant status rather than to refuse. In cases where the balance of probability
suggests entitlement to status but the evidential record is unable unequivocally to
prove this, the Government should commit to exercise its discretion compassionately
and confirm status to such individuals. (Paragraph 133)

34.

The Home Office should act on the recommendation of the ICIBI and ensure that
all caseworkers and staff involved in processing or assisting with applications to the
Settlement Scheme fully understand how the Government’s promise of flexibility
and discretion in favour of the applicant is to be applied in practice. The approach
of evidential flexibility, which we welcome, must be applied fairly and consistently.
(Paragraph 134)

35.

We acknowledge that many EU citizens granted pre-settled status—correctly or
incorrectly—will go on to qualify for settled status. However, this does not mitigate
this issue. Applying for the Settlement Scheme is already a stressful process for many
EU citizens as their rights and entitlement to remain in the country which is their
home are conditional upon it. Forcing them into a further period of uncertainty until
they are able to demonstrate to the satisfaction of the Home Office their eligibility
for long-term leave to remain is unfair. It may also leave them at a disadvantage in
interactions with employers or landlords, who may show preference for the security
of a settled status designation. (Paragraph 135)

36.

We are glad that the Home Office has provided applicants with the ability to
challenge a decision they feel is incorrect. However, we remain concerned that there
may be many EU citizens applying to the Settlement Scheme who, when offered
pre-settled status against an expectation of settled status, may feel obliged to accept
this incorrect decision, and fail to challenge it. This may be because they do not
understand the administrative review process and are unaware of their ability to
challenge an incorrect decision; because they feel unable to prove their eligibility or
residence; or most troublingly because, given the legacy of Windrush and the fear of
being left without status post-Brexit, they feel the need to accept any status offered
to them by the Home Office. (Paragraph 136)

37.

The Government must provide information on how the Independent Monitoring
Authority which is to oversee the EU Settlement Scheme will be structured, composed
and resourced, and how it will function in practice. (Paragraph 137)

38.

We understand that in many cases it should not be necessary for applicants to provide
dates and details for their residency in the UK, as automatic look-ups to DWP and
HMRC data should confirm this information. But, for those individuals whose
records are incorrect or incomplete, requiring this information to be submitted
should highlight an issue before an incorrect status is offered. (Paragraph 143)

39.

We therefore welcome the changes recently made to the application process, which
ask applicants specifically to confirm whether they have been resident in the UK for
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more than five years. We hope that this information acts as a fail-safe, highlighting
cases in which further information or documentation may be required and taking
the onus from the applicant to challenge an incorrect decision. (Paragraph 144)
40.

Individuals granted pre-settled status will be able to apply for settled status in the
future once they have accrued—and are able to evidence—five years of continuous
residence. However, it is unclear how this process will operate. The Government
must clarify:
•

how individuals will apply to graduate from pre-settled to settled status;

•

when they will need to apply (e.g. after reaching five years continuous residence, or
in a period before reaching that milestone);

•

what evidence they will need to provide; and

•

what will happen to individuals who do not apply for settled status after
accumulating five years of continuous residence, or who still cannot prove the
required residence period of five years. (Paragraph 151)

41.

In order to minimise the risk of citizens forgetting or failing to apply we recommend
that the Government take responsibility for formally notifying individuals with presettled status when they may be eligible to apply for settled status. This should be
done at least three months before the date at which they will become eligible, to give
individuals sufficient time to collect any evidence or documentation they may require.
The notice should outline both the process the applicant needs to follow and what, if
any, evidence they are required to provide. (Paragraph 152)

42.

The Home Office also needs to outline how it will determine that an individual should
lose their settled status due to an absence of more than five years, and how it will make
clear to those granted pre-settled status the conditions under which they may lose the
right to apply for settled status later. It should also clarify how absences which may
affect an individual’s entitlement to settled status are to be calculated—by calendar
year, on a rolling 12-month basis, or in any chosen 12-month segment. (Paragraph 153)

43.

Given the legacy of Windrush, the Home Office knows that it has much work to
do to regain the trust and confidence of citizens when it comes to establishing and
confirming their legal status in this country. Witnesses have so far been largely
positive about their interactions with the Home Office during the pilot phases, and
we welcome this. However, the Home Office has only had to deal with a very small
cohort so far: now that the Settlement Scheme is fully open the department will be
faced with over one hundred times more applications than it handled during the
private pilot phases. (Paragraph 175)

44.

The concerns raised by the Institute for Government and the Independent Chief
Inspector of Borders and Immigration, and the recent failure of the Passport Office
website when faced with a surge of applications, do not give confidence as to the
resilience of Home Office systems. In addition, if the ratio of one query for every two
applications seen during the pilot phase were maintained throughout the duration
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of the Settlement Scheme, we would have serious concerns over the ability of the
Home Office to handle and satisfactorily resolve every issue without increasing its
staffing and technological capacity. (Paragraph 176)
45.

The Home Office must ensure that it has sufficient human and technological capacity
to handle the workload of applications and inquiries that the Settlement Scheme will
attract. This will require robust digital systems and the hiring of more caseworkers,
with extra surge capacity for the inevitable rush both now at the start and towards the
end of the Scheme. They must be adequately and appropriately trained, particularly
on the issues likely to be experienced by vulnerable applicants, so that they are able
to handle inquiries in a sensitive and timely manner. This is important to prevent a
backlog of cases and further delay and uncertainty for EU citizens. Almost 10% of
cases were outstanding a month after the close of the second pilot phase, and many
vulnerable applicants waited many weeks for a decision. A repeat of this for the whole
cohort of EU citizens would not be acceptable and would further damage public
perceptions of and confidence in the Home Office. (Paragraph 177)

46.

The Home Office must ensure that its IT system is capable of producing comprehensive
management information and data, as recommended by the ICIBI. Regular reports on
how the Scheme is performing–including the number of applications, their outcomes,
how long they are taking to process and resolve and details on applicant satisfaction,
as well as lessons learned and proposed improvements–will be essential for building
public confidence that the Scheme is working as intended for both EU citizens and
the Home Office. We appreciate the reports which have been made available covering
the private and public test phases and we believe that similar reports should be
produced and published at regular intervals now that the Scheme is under way. We
are pleased that the Government has committed to provide regular statistical updates.
(Paragraph 178)
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Formal minutes
Tuesday 14 May 2019
Members present:
Yvette Cooper, in the Chair
Janet Daby

Stuart C McDonald

Stephen Doughty

Toby Perkins

Kate Green

Douglas Ross

Tim Loughton
Draft Report (EU Settlement Scheme), proposed by the Chair, brought up and read.
Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 178 read and agreed to.
Resolved, That the Report be the Fifteenth Report of the Committee to the House.
Ordered, That the Chair make the Report to the House.
Ordered, That embargoed copies of the Report be made available, in accordance with the
provisions of Standing Order No. 134.
[Adjourned till Wednesday 15 May at 4.45 pm.
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Witnesses
The following witnesses gave evidence. Transcripts can be viewed on the inquiry publications
page of the Committee’s website.

Tuesday 12 February 2019
Abigail Adieze, Head of Service, Families and Home Directorate, Waltham
Forest Borough Council, Marianne Lagrue, Policy Manager–Migrant
Children’s Project, Coram Children’s Legal Centre, Nicole Masri, Legal
Officer (Immigration & Asylum), Rights of Women, Danny Mortimer, CoConvenor, Cavendish Coalition and Chief Executive, NHS Employers

Q1–66

Luke Piper, Solicitor, South West Law and Adviser, the3million, Jill Rutter,
Director of Strategy and Relationships, British Future, Colin Yeo, Barrister,
Garden Court Chambers and Founder and Editor, Free Movement, Dr
Adrienne Yong, Lecturer in Law, City University of London

Q67–99
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Published written evidence
The following written evidence was received and can be viewed on the inquiry publications
page of the Committee’s website.
ESS numbers are generated by the evidence processing system and so may not be complete.
1

Coram Children’s Legal Centre (ESS0004)

2

Home Office (ESS0003)

3

the3million (ESS0001)

4

the3million (ESS0002)
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