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Public Bill Committee

Tuesday 18 May 2021

(Morning)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

9.25 am

The Chair: Before we begin, I have a few preliminary
announcements. First, let me ask you to switch any
electronic devices off or to silent mode. I remind you
that Mr Speaker does not allow tea or coffee to be
consumed during sittings of this Committee. This is
really difficult, but you have to try to observe the social
distancing arrangements and sit only in the places that
are marked. I ask you to wear a face mask when you are
not speaking, unless you are medically exempt. Space is
a bit tight in this room, so people just have to observe
social distancing and try to make it as easy for people as
possible as they are moving around.

Today we will consider, first, the programme motion
on the amendment paper. We will then consider a
motion to enable the reporting of written evidence for
publication and then a motion to allow us to deliberate
in private about our questions, before the oral evidence
session. In view of the time available, I hope that we can
take all those matters without debate. Before we hear
evidence from our first panel, we will have a short
briefing from the Parliamentary Digital Service on cyber-
security, which is of particular concern to members of
this Committee because we are dealing with matters
relating to the police and criminal law. The programme
motion was discussed on Monday by the Programming
Sub-Committee for this Bill.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): I beg to move,

That—

(1) the Committee shall (in addition to its first meeting at
9.25 am on Tuesday 18 May) meet—

(a) at 2.00 pm on Tuesday 18 May;

(b) at 11.30 am and 2.00 pm on Thursday 20 May;

(c) at 9.25 am and 2.00 pm on Tuesday 25 May;

(d) at 11.30 am and 2.00 pm on Thursday 27 May;

(e) at 9.25 am and 2.00 pm on Tuesday 8 June;

(f) at 11.30 am and 2.00 pm on Thursday 10 June;

(g) at 9.25 am and 2.00 pm on Tuesday 15 June;

(h) at 11.30 am and 2.00 pm on Thursday 17 June;

(i) at 9.25 am and 2.00 pm on Tuesday 22 June;

(j) at 11.30 am and 2.00 pm on Thursday 24 June;

(2) the Committee shall hear oral evidence in accordance with
the following Table:

Date Time Witness

Tuesday 18 May Until no later
than 10.30 am

The National Police
Chiefs’ Council

Date Time Witness

Tuesday 18 May Until no later
than 11.25 am

The Police
Superintendents’
Association; The
Police Federation of
England and Wales

Tuesday 18 May Until no later
than 2.45 pm

The Centre for Justice
Innovation; The
Centre for Social
Justice

Tuesday 18 May Until no later
than 3.30 pm

Jonathan Hall QC, the
Independent Reviewer
of Terrorism
Legislation; HM
Inspectorate of
Constabulary and Fire
& Rescue Services

Tuesday 18 May Until no later
than 4.15 pm

Local Government
Association; The
Association of Police
and Crime
Commissioners

Tuesday 18 May Until no later
than 4.45 pm

Doughty Street
Chambers; Garden
Court Chambers

Tuesday 18 May Until no later
than 5.15 pm

Youth Justice Board

Tuesday 18 May Until no later
than 5.45 pm

The Bar Council

Thursday 20 May Until no later
than 12.15 pm

National Association
for the Care and
Resettlement of
Offenders; Unlock

Thursday 20 May Until no later
than 1 pm

The Victims’
Commissioner

Thursday 20 May Until no later
than 2.45 pm

The Children’s Society;
Community Justice
Scotland

Thursday 20 May Until no later
than 3.30 pm

The Association of
Youth Offending Team
Managers

Thursday 20 May Until no later
than 4.15 pm

The Law Society

Thursday 20 May Until no later
than 5 pm

Howard League for
Penal Reform;
Criminal Justice
Alliance; Women in
Prison; Sentencing
Academy

Thursday 20 May Until no later
than 5.45 pm

Professor Colin Clark,
University of the West
of Scotland; Amnesty
International UK;
Liberty

(3) proceedings on consideration of the Bill in Committee
shall be taken in the following order: Clauses 1 to 10, Schedule 1,
Clause 11, Schedule 2, Clauses 12 to 42, Schedule 3, Clause 43,
Schedule 4, Clauses 44 to 47, Schedule 5, Clauses 48 to 51,
Schedule 6, Clauses 52 to 66, Schedule 7, Clauses 67 to 73,
Schedule 8, Clause 74, Schedule 9, Clauses 75 to 97, Schedule 10,
Clauses 98 to 100, Schedule 11, Clauses 101 to 127, Schedule 12,
Clause 128, Schedule 13, Clause 129, Schedule 14, Clauses 130
to 134, Schedule 15, Clause 135, Schedule 16, Clauses 136 to 156,
Schedule 17, Clauses 157 to 161, Schedule 18, Clauses 162 to 168,
Schedule 19, Clauses 169 to 171, Schedule 20, Clauses 172 to 176,
new Clauses, new Schedules, remaining proceedings on the Bill;

(4) the proceedings shall (so far as not previously concluded)
be brought to a conclusion at 5.00 pm on Thursday 24 June.

The Under-Secretary of State for the Home Department,
my hon. Friend the Member for Croydon South (Chris
Philp), and I are both delighted to serve under your
chairmanship, Mr McCabe. I welcome to the Committee
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my hon. Friends, on the Government Benches, and hon.
Members across the room. I am sure that we can expect
some lively debates in the days and weeks of scrutiny
ahead.

Question put and agreed to.

Resolved,

That, subject to the discretion of the Chair, any written evidence
received by the Committee shall be reported to the House for
publication.—(Victoria Atkins.)

The Chair: Copies of written evidence that the Committee
receives will be circulated to members by email and
made available in the Committee Room.

Resolved,

That, at this and any subsequent meeting at which oral evidence
is to be heard, the Committee shall sit in private until the
witnesses are admitted.—(Victoria Atkins.)

The Chair: If everyone is agreed, we will go into a
private session for the briefing on cyber-security and to
discuss the lines of questioning. Time is very tight, so
we will allow five minutes for the presentation and, if
there are any obvious questions, a few minutes for that.
If people have things that they want to follow up, I ask
them to do that separately with the PDS; otherwise we
are just eating into the Committee’s time.

9.29 am

The Committee deliberated in private.

9.36 am

On resuming—

The Chair: I want to check how members of the
respective parties want to handle the questions. We have
our first panel until 10.30 am; they will all be giving
evidence by video today. It is slightly harder since we are
not sitting in our usual formed lines, but my assumption
is that I should simply alternate between members of
the respective parties and allow enough time for the
Minister and the Front-Bench spokespersons to come
in towards the end. Are you happy with that?

Hon. Members indicated assent.

The Chair: Obviously, you can either use the questions
that are on the brief that you have been given, but there
is no objection to your asking your own questions.
However, the questions must relate to the content of the
Bill; we do not want any flights of fancy from anyone. I
hope that makes perfect sense.

Also, if anyone has anything that they need to declare,
I hope that they will be kind enough to do that.

I think that covers all the preliminary business. I am
conscious that it is difficult to be called with the arrangement
in the room, so if you want to be called, just indicate
that to me. And if you are sitting at the back, there is a
microphone there, so that you will be heard properly. If
anyone is having any terrible difficulties, let me know.

Otherwise, if you are happy to proceed, I will call the
first panel of witnesses: Assistant Commissioner Martin
Hewitt, the chair of the National Police Chiefs’ Council;
and Chief Constable BJ Harrington, the NPCC lead for
public order and public safety.

Examination of Witnesses

Assistant Commissioner Martin Hewitt and Chief
Constable BJ Harrington gave evidence.

9.38 am

Q1 The Chair: Do you want to make a brief opening
statement? I am conscious of time; we only have until
10.30 am. If there is anything vital that you want to say,
we can hear it and then I will go to questioning from the
Committee.

Assistant Commissioner Hewitt: For myself, Chair, all
I will say is that throughout the construction of the Bill,
all my respective leads have worked with the Home
Office officials, to try to make sure that our views have
been incorporated, so we feel that we have had the
opportunity to be engaged throughout the process. I do
not think that I really need to say much more than that
at this stage.

Chief Constable Harrington: I am one of those respective
leads, so I have had plenty of opportunity to inform the
Bill.

The Chair: Thank you. I call Sarah Champion to ask
the first question.

Q2 Sarah Champion (Rotherham) (Lab): Good morning,
everyone. I want to ask a question specifically relating
to the police covenant. I am concerned about the level
of support for officers dealing with the trauma of
having to investigate child abuse cases, and also the
knock-on impact that that will have on the survivors.
What mandatory training do you have at the moment?

Assistant Commissioner Hewitt: We are always concerned
about any officers that have to routinely undertake the
kind of work in which there will undoubtedly be an
impact on the officer’s welfare. We have a range of
wellbeing work that we do, including a specific wellbeing
service, Oscar Kilo, that looks after all aspects of wellbeing,
particularly mental health wellbeing, which has become
one of our priorities in recent years. When you get into
specific roles such as the one that you identified there,
there is training and assessment for officers who go
forward and undertake those roles. There is also regular
checking and assessment of those officers so that they
are looked at again, spoken to and monitored for any of
the specific impacts.

As you have identified, there is a range of roles that
we now have officers undertaking that are by their very
nature distressing, and of course we recognise that kind
of repeated exposure, so there is psychological testing
and support provided to those officers. In particular
roles, that will incorporate routine and regular checking
to ensure that the officer’s welfare is fine. That fits
within the much broader work that we undertake more
generally on wellbeing, and, as I say, particularly and
increasingly mental health wellbeing.

Q3 Sarah Champion: Are there any risks or concerns
that you would have if that training became mandatory
for all officers as part of the police covenant?

Assistant Commissioner Hewitt: The reality is making
that work. An issue that we undoubtedly have around
wellbeing and the occupational health service provision
is the restricted amount of capacity. That is one of our
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challenges. In all circumstances, where we want to refer
officers or staff for support, one of our frustrations is
that it often takes quite a while to access that support.
Although there is a positive in the concept of providing
more universal support, it would have to be balanced
with being able to actually provide the capability and
the capacity to do that effectively. That is one of the
challenges we face.

The Chair: Chief Constable Harrington, do you have
anything to add?

Chief Constable Harrington: Like Martin said, we
have some systematic processes for those who engage in
high risk areas. Some of the capacity issues are dealt
with by our trauma incident management response,
which enables supervisors and peers to recognise, debrief
and spot the people who need further and greater
intervention, and almost to triage that response following
any kind of traumatic incident, particularly in the cases
that have been referenced.

The Chair: I call Robert Goodwill. By the way, Members
are free to take their jackets off if they feel so inclined.

Q4 Mr Robert Goodwill (Scarborough and Whitby)
(Con): Thank you, Chair. We have seen the police over
recent months, and indeed over the last couple of years,
having great difficulty in policing some protests, such as
Extinction Rebellion protests, that have been disruptive
to people in their everyday lives, stopping people getting
to work and getting to hospital and, more recently the
protests that have been conducted despite the covid
restrictions and regulations. How will the provisions in
the Bill help you to better police these protests? Do you
feel there is a risk that if we go too far it could
undermine the trust between the police and the general
public and the right that we all hold dear to demonstrate
and make our views known? At the same time, we must
respect the rights of other people to conduct their
everyday lives.

Assistant Commissioner Hewitt: BJ, I will probably
let you take that one first.

Chief Constable Harrington: First and foremost, all
police training and all police responses to public order
and protest, and those important freedoms that you
referenced, are in accordance with the Human Rights
Act. Of course, there is always the balance between the
positive duties to ensure that people can express those
rights, and those negative duties, ensuring that we infringe
on those rights only when that is proportionate and
necessary. I think the point is around getting the balance
right in protecting the rights and freedoms of those who
are impacted by that.

We asked for some of the changes that are incorporated
into the Bill, including more currency around the powers
in the Public Order Act 1986 as was. Protest and assemblies
have changed since that time. There are issues such as
when does a procession become a static assembly, and
an assembly become a procession? There is the consistency
of what the police can do, always within a landscape of
balancing the competing rights of those affected and
those who wish to express their rights. There is also the
need for real clarity for both the officers who are required
to make difficult decisions, balancing objectively and
proportionately what they need to do, and for those who
wish to express those rights or to have them protected.

We think that the proposals to align sections 12
and 14 of the Public Order Act 1986 really do bring that
currency to what we see and how people protest, assemble
and march now. There will also be consistency so that
people can better understand. Of course, things like the
public nuisance elements allow us—the police—to anticipate
better where there will be significant or serious impact.
“Significant impact” is the phrase we would want to see.
You have seen and referenced some of that significant
disruption to people whose rights are infringed by others.
We think that the changes bring currency and consistency
and, overall, greater clarity for all those who have to
police it and those who take part.

Q5 Mr Goodwill: Do you feel that the Bill goes far
enough in giving you power? Many other countries, for
example, use water cannon to deal with that type of
demonstration and disruptive activities. Have the
Government put enough tools in the Bill, or would you
have liked to have seen more?

Chief Constable Harrington: From our perspective,
we asked for the consistency between those two sections,
and that is included. We asked for, and would like to see,
particularly serious disruption—a very high threshold—to
become more like significant impact on the community.
Of course, we can prove disruption, and it is also about
whether the impact is on, for example, a small business,
an individual, a neighbourhood or, indeed, a large
institution or Parliament itself. We asked for that, and
we think the Bill starts to address that.

In terms of the powers and the response to that, the
tactics and things, whether that is the use of force, that
we apply—you referred to water cannon available to
other police forces and other countries—always need to
be in that balance and, of course, proportionate and
necessary to achieve that legitimate aim. But the proposals
give us greater clarity to be able better to balance those
competing rights, which are always tricky and difficult
and always require judgments about those who are
affected by it and those who are expressing their rights,
and there will always be opposing opinions. I think the
Bill broadly gives us that extra power.

Q6 Mr Goodwill: During the Extinction Rebellion
protests, we saw people taking the law into their own
hands and, for example, pulling protestors off the roofs
of tube trains. Do you feel that, with these provisions,
the public will be less likely to feel they need to intervene
to ensure they can carry out their ordinary lives, with
the police powerless to do so?

Chief Constable Harrington: If I may reference Her
Majesty’s inspectorate of constabulary and fire & rescue
services’ survey of the public, where there is serious
disruption, the public are very supportive of the police
being active and preventing that action taking place. I
think the public will perhaps always step in when they
see a significant impact on them, or in terms of the
lower elements, where it is just frustrating perhaps or
just annoying. I think the public in the survey showed
that they are more tolerant of that.

It goes back to the previous questioner’s point: in the
police service, we guard the freedoms of expression and
assembly very carefully, because they support police
legitimacy in terms of the police being the public, and
the public being the police. So I think the Bill gets the
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balance right. I think the public will always be concerned
where people are climbing on top of tube trains, which
is simply dangerous. That will always be a case where
the police or the public would want to intervene.

The Chair: Is there anything you want to add, Mr Hewitt?

Assistant Commissioner Hewitt: Not really. We police
public order and protest in a particular way, and I am
very proud of the way that we police that. As has just
been said, it is always a challenge to balance the different
rights, responsibilities and risks, and that is what our
commanders do routinely. What the provisions in the
Bill give us is greater consistency and clarity, which is
really important for the commanders and the officers
on the ground, but equally for people who are seeking
to protest. This is an environment that changes and
shifts, and the Bill gives us extra certainty and clarity in
terms of dealing with situations as they arise.

The Chair: Thank you. I call Maria Eagle.

Q7 Maria Eagle (Garston and Halewood) (Lab):
Thank you, Mr McCabe. People in this country have a
right to peaceful protest, and it is tremendously important
that it is kept. You have acknowledged that in your
earlier answers, but if there is a peaceful protest or
picket happening outside a business or a premises, how
will you ensure that police officers on the scene know
what the balance ought to be? How will you ensure that
this is properly policed, so that people’s rights are not
infringed?

Chief Constable Harrington: Police training already
clearly plays a large part in our obligations, positive and
negative, under the Human Rights Act, and we make
those judgments around balance now—the protection
of rights and freedoms of others, versus the rights of
assembly and freedom of expression that are so important.
It is a core part of our training, from senior commanders
through to police constables and every rank and grade
in between. We already balance those competing rights.

In terms of preparation, we engage with protest
groups where we can and where they wish to engage
with us. We try to understand what it is that they wish to
achieve through their protest, and we then try to speak
to those who would be impacted on—you used the
example of people in a shop—to understand what they
need. We try to strike a balance that allows both of
those rights and freedoms to be carried out and realised.
Sometimes there is conflict in that, because some might
seek to obstruct one or the other. That is when police
commanders and officers have to make those judgments,
but it is always about how they balance those rights in a
way that is proportionate and necessary. Of course, any
restrictions that we place on those rights must always be
prescribed in law, and that is what we say the provisions
in the Bill allow us to do more clearly for all involved.

Q8 Maria Eagle: The Good Law Project is concerned
that, in effect,

“entire classes or types of protests”

will be prohibited and that the bar for what will constitute
significant disruption to the community, which is a
woolly phrase—what does that consist of?—will be set
at a low level, which will infringe on people’s rights to

protest peacefully. What do you think about this, and
what is your understanding of the definition of serious
annoyance?

Chief Constable Harrington: The vast majority of
protests across the country are largely unpoliced and
take place without police intervention, and we use our
current powers under the Public Order Act to impose
restrictions relatively infrequently. Over the past year, I
do not think it has been more than 20 times, although
some of those have been high profile and have obviously
been challenged in the courts. These are not powers that
we seek to use frequently, and they are well considered.
Of course, they are subject, and have been subject, to
challenge in the courts, both through judicial review
and subsequently when people have been prosecuted for
breaching the conditions in relation to that.

On serious annoyance, we think serious disruption is
a very high bar. We asked for “significant impact” on
the community, to take account of where it may not be
serious but is perhaps significant to a business, an
individual or a school, or to the operation of someone’s
life and freedoms. On serious annoyance, we need to see
what Parliament’s decision on the definition of that is
and to interpret that accordingly, always coming back
to how we interpret the law in a way which comes back
to the fundamental freedoms and those fundamental
obligations on policing, which is to get the balance right
between those who wish to express those rights and
those who are impacted by them. We will have to see
what Parliament decides and whether it is able to give us
some clarity about what that means, so that we can
make those judgments in an informed and lawful way.

Q9 Maria Eagle: Have any of you ever policed a
protest or been involved in policing a large protest that
has been peaceful, or otherwise, and that has not been
noisy?

Chief Constable Harrington: I have policed many
protests over 27 years in London, and headed up public
order for the Metropolitan police in a previous job, so,
yes. There are lots of cases—Redmond-Bate and others—
that would suggest that protest is annoyance and disruptive.
This is the balance. We come back to the point: where
does that level of disruption become, in our view, a
significant impact on a community? That is the balance
of judgment that we have to make. If that stops the
operation of a business—a hospital perhaps—or stops
thousands or tens of thousands of people commuting
to their jobs each day, our argument would be that that
tends to trip the bar to say that that is not proportionate
and the balance is out of kilter there.

Equally, we have to take into account that there will
be some annoyance and there will be some noise, but
that is the judgment call that commanders have to
make, balancing those and taking the evidence or the
information from those affected by it. We would very
much welcome from Parliament guidance and a steer as
to what that would mean and what the levels are—if
you excuse the pun—because that is how we can then
make sure that we balance those rights lawfully and
proportionately.

Q10 Maria Eagle: Are you telling me that those
protests have all been noisy or that some of them were
not noisy?
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Chief Constable Harrington: Some are very, very
noisy, with drums, cymbals and bands, and others—
certainly that I have been involved with—have been
absolutely silent, because of the nature of those protests.
Noise is one element which can disrupt, but so also is
the presence. So there is a whole variety of different
protests, but, yes, many are noisy.

Q11 Maria Eagle: Finally, if there is a small one-person
picket outside a shop for a particular reason, or a very
small collection of people with a legitimate reason to
protest or picket at a site, can you reassure me that those
protests will be allowed to go ahead?

Chief Constable Harrington: The presumption is that
people have a right to assembly, and we would only
impose conditions on those where we think that there is
serious disruption, serious disorder or the likelihood of
serious damage, or they are there to intimidate people.
As the law suggests, we have always said that, in terms
of serious disruption, that bar is very, very high, and we
would like to see “significant impact”.

We use these powers currently very rarely. We allow
and facilitate many protests, and sometimes to our
criticism. Police commanders are criticised for getting
the balance wrong because one or other side, or opposing
views, think that it should not be allowed. I cannot say
that every protest will always be allowed, but I think
individual commanders will make informed, balanced
judgments based on the information, always seeking to
get the balance right, with a presumption that is set out
in the Human Rights Act that we will facilitate a
peaceful assembly, but always balancing that against
the protection of rights and freedoms of others.

Q12 Maria Eagle: Thank you. And finally, finally,
did you ask the Government for these powers?

Chief Constable Harrington: As I said, we asked for
greater consistency in sections 12 and 14 of the Public
Order Act. For the Committee’s benefit, for a procession,
we can impose conditions such as appear reasonable to
the senior commander in the circumstances—whatever
range of conditions. For an assembly, we can only
specify location, duration and maximum numbers. As I
said, the point is when does a march begin and an
assembly stop? You will have all seen that in your own
experience.

We asked for greater clarity around public nuisance
and for that to become a statutory offence, rather than a
common law offence. We think that gives commanders
and the public greater clarity and understanding. We
think that is an important power that will allow us to
deal with some of the more serious disruption to
communities that perhaps might be planned.

We also asked that, where we have talked to individuals
and gone through breach of the conditions, whether in
advance, through publication, through engagement or
through the five-stage appeal before we use enforcement,
and where we have done everything we possibly can,
often videoing officers speaking to or giving a leaflet to
someone who we say is breaching, that the presumption
be shifted, as they ought to know, because we have done
everything possible. We have asked for those kinds of
powers, and they are reflected in the Bill.

The Chair: I will come to Allan Dorans in a second,
but in the interest of balance we will go first to Antony
Higginbotham first.

Q13 Antony Higginbotham (Burnley) (Con): What
impact has social media had on public order and protests
over the last 10 or so years? Historically, with large
protests, you would have had a set of organisers that
you could go and engage with, but perhaps you do not
have that same group of people now. What impact does
that have on conditions? Historically, you might have
been able to put conditions on protests, because you
had people to engage with, but now, if a protest is
organised organically on an online platform, you cannot
do that. What impact have you seen from that?

Chief Constable Harrington: Social media has been a
game changer in many ways. We still get organisers who
come forward and people who say they want to march
from A to B. They will organise around that; they are
what I call a traditional protest march.

But, as you rightly say, we can have protests or
assemblies that are organised in a matter of hours—
sometimes minutes—and the use of social media can
change those protests and make them more dynamic.
Hence, the currency around that, because something
was advertised as an assembly at a particular point, but,
very quickly, through social media, everyone is off to
another point, and it becomes a march. We think that is
really important, and the powers help us because we
can be really clear about imposing proportionate, lawful
and necessary conditions, if the threshold is met, on the
whole of that protest, whether it walks or stands still.
Then everybody can be clear about what they do.

In terms of social media, we have adapted very
quickly, I think. You will regularly see police officers in
our police liaison team trying to engage with organisers.
We will see approaches through a whole range of social
media platforms. Sometimes, as it is people’s right not
to engage with us, you will see senior officers making
very clear appeals and clearly setting out through social
media what, in the policing judgment, is acceptable or
not acceptable, in order to make sure people are clear
about where they may or may not be breaking the law if
we impose conditions.

So we have adapted to that and we continue to do
that. Through events, you will see that we continue to
do that for those events. We also use social media to
understand the impact on those affected, so that we can
either protect property or protect the rights and freedoms
of those who may be affected.

Q14 Antony Higginbotham: That is very helpful. Thank
you. Are there situations where you might get notice of,
say, an assembly in one place, but then because of the
impact of social media—WhatsApp and Facebook groups
and things like that—that quickly becomes a procession?
Is that the kind of thing we are talking about? Linked to
that, can you envisage the conditions that you currently
impose changing materially as a result of this Bill, or is
this just about trying to marry the two things up because
of the more fluid environment that you are policing?

Chief Constable Harrington: It is the ability to
communicate quickly, to change their focus of protest
very quickly and to divide and split up—it is just that it
is dynamic. We see that in a social context—“I’ll meet
you here” or “I’ll meet you there.” That is the same
thing in protests.

I think you hit the nail on the head about what we are
asking for around consistency and currency, allowing
the powers that we use—again, proportionately and
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with all the balance and the constraints of the Human
Rights Act—to be really clear, so we can say, “What is
the impact of what this group propose to do? How do
we best balance that?”

Then, if we think the threshold is met, we can impose
conditions that allow us to be really clear about what we
are trying to achieve. To the point you made earlier, we
then need to communicate that very clearly to those
involved so that they have every opportunity to express
their rights, understanding what the rules and thresholds
are for when the police would intervene.

Q15 Antony Higginbotham: One final question: Do
you get the right level of engagement you need from the
social media platforms themselves, thinking about closed
online groups where you may not be able to get advance
notice? Do you get that engagement when you need it?

Chief Constable Harrington: We are very careful with
the use of closed online groups. The open-source platforms
we use are exactly that: open source. Our communication
with protest groups is open, as is their conversation
with us. I think we are very careful; our access to those
would be about criminality, and that is not what we are
talking about here in terms of our use of those powers.
This is not to limit or criminalise protests; it is to
balance those rights of disruption with competing rights.

Seeking access to closed groups would always be at a
very high threshold we would consider only with criminality.
We do that in other arenas, and we have good powers
and good co-operation in order to do that. We would
not seek that routinely as part of policing protests or
public order. As we have seen over the last year—even
this last weekend—there have been largely peaceful
protests. My view as the national lead is that we would
only seek those powers where protests end and criminality
begins, but I think they are well catered for elsewhere.

Antony Higginbotham: That is very helpful, thank
you.

The Chair: Allan Dorans.

Q16 Allan Dorans (Ayr, Carrick and Cumnock) (SNP):
Thank you, Mr McCabe. I shall take this opportunity
to declare my interest in this matter as a former detective
inspector in the Metropolitan police service. My question
is about the introduction of serious violence reduction
orders, which is a new court order allowing police
officers to search without reasonable grounds those
who have such an order against them. What criteria
would you expect to see before application was made
for such an order?

Assistant Commissioner Hewitt: The first point I
would mention is that there will be pilots for the serious
violence reduction orders. We have been and will continue
to work very closely with the Home Office to make sure
that we fully understand the impact of such orders.
There is no doubt that there are people who are more
violent and have a history of violence, and we do a
range of things to try to reduce the number of violent
crimes. Our concern is to make sure that there is no
disproportionality in the way these orders are used, so
we are really keen to work very closely with the pilot site
to assess how this can be another tool—and it is just
one further tool—in dealing with street violence and
violence among younger people.

We do think there is an opportunity for certain
individuals to become subject to this sort of order, but
we want to work with the pilot site to see how we can
make that work; how we can make it an effective tool
that does not cause more challenges with particular
parts of the community.

The Chair: Thank you. I want to try to squeeze in one
last Back-Bench question—Hywel Williams, could you
make it brief, because I want to get to the Front
Benches.

Q17 Hywel Williams (Arfon) (PC): Thank you, Mr
McCabe. I just have one question. The responsibility for
key agencies locally in Wales is a matter for the Welsh
Senedd—social services, housing, the environment,
planning, childcare, those sorts of matters—whereas
policing is an England and Wales matter. Is that at all
problematic, particularly as public policy might diverge
as the Senedd passes more law in respect of those
particular agencies which are its own responsibility? I
am thinking, really, in terms of information sharing
and the formulation of joint strategies locally between
the police and other agencies.

Assistant Commissioner Hewitt: Potentially, that presents
a challenge. The four Welsh forces work extremely well
with Welsh Government, and—obviously—with local
authorities in the individual force areas. There is always
going to be a challenge when people are potentially in
different legislative places. We have been dealing with
that in many senses in our response to the covid pandemic
for the last 14 months or so: we have very deliberately
responded as one UK police service, but on almost all
occasions there have been slightly different regulations
in Scotland, Northern Ireland and, for that matter,
Wales. That presents a challenge to policing, but I know
for a fact that the four forces in what the National
Police Chiefs Council would describe as the Welsh
region work incredibly closely with the Welsh Government
and with local authorities in the individual areas. We
work effectively and collectively as one UK police service.
I am confident that we will be able to bridge those gaps
if they exist and deal with the challenges, but those
challenges nonetheless do exist when we are potentially
in different frameworks.

Chair: Let us switch to those on the Front Bench. I
will go to the Opposition first. I call Sarah Jones. You
have about 10 minutes.

Q18 Sarah Jones (Croydon Central) (Lab): It is good
to see you both, I thought I was going to see you in
person, finally, but no. Thank you for everything you
have been doing this year. It has been a difficult year
with covid, and the police have done an incredible job.
Thank you for that.

I have some quick-fire questions first concerning
several other issues in the Bill that we do not have time
to go through in detail, so do not feel that you have to
give long answers. On the police covenant—that we
welcome—would you have liked to see other police
officers included in the primary legislation, such as the
British Transport police and the Ministry of Defence
police? That question is to Martin.

Assistant Commissioner Hewitt: As I say, we work as
one police service and we really have done so over the
last 14 months. Potentially, that would be a positive
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thing. We are working closely with the Government. I
have set up a shadow police covenant board which has
all the representatives of the organisations: staff associations,
unions, police and crime commissioners, and the NPCC.
We are working really closely with the Home Office
officials who are putting it together. My view is that we
operate as one UK police service, and it would be
helpful if that was likewise.

Q19 Sarah Jones: Great, thank you. We do not have
time to talk in detail about the duty in the Bill to
prevent serious violence, but one of the issues raised
with us is the problem of serious violence and the
exploitation of vulnerable people, in particular through
county lines, and the need to do more to tackle that. In
your work to tackle county lines and exploitation, would
a definition of child criminal exploitation be useful?

Assistant Commissioner Hewitt: There could be some
potential to that. We have, as you know, been alive to
the issue of exploitation, particularly in the guise of
county lines. We have used other legislation to prosecute
the criminals exploiting those children. It is clear, though,
that it is a phenomenon. That is why the requirement to
share information is important: so that we identify all
the risk factors as we collectively try to reduce violence.
It may be worth considering a specific definition, but it
is well understood in policing. That aspect is part of
how we try to deal with those issues— particularly but
not exclusively county lines.

Q20 Sarah Jones: Moving on to unauthorised
encampments, and the view of the NPCC that

“The solution to unauthorised encampments lies in the provision
of sufficient lawful accommodation accompanied by closer working
between the police, local authorities and all other public services.”

Will you expand on that view? Why did you come to
that position? These are really quick-fire questions,
sorry.

Assistant Commissioner Hewitt: This is a really
challenging area for policing, and it provokes strong
views on all sides. The police often find themselves in
difficult situations when dealing with these issues. Our
group, which worked very closely on this issue, strongly
believes that the fundamental problem is insufficient
provision of sites for Gypsy Travellers to occupy, and
that that causes the relatively small percentage of unlawful
encampments, which obviously create real challenges
for the people who are responsible for that land and for
those living around. Police still get involved at the
moment. The view of our group is that the existing
legislation is sufficient to allow that to be dealt with,
and we have some concerns about the additional power
and the new criminal provision and how that will draw
policing further into that situation. Really, our point
fundamentally as the NPCC group is that the issue here
is the lack of provision that theoretically should be
made, which means that we have this percentage of
Travellers who are on unlawful spaces and you end up in
the situations that we end up with. Our view is that the
current legislation is sufficient to deal with that issue.

Q21 Sarah Jones: Thank you, that is really helpful.
On the extraction of data from electronic devices, I have
talked to several people in the police who are concerned
about the lack of resources in policing at the moment to

extract information from electronic devices, let alone in
an increased sense. Can you expand on that issue and
your resources for that task?

Assistant Commissioner Hewitt: I think we all understand
that the volume of digital evidence that is required for
almost every investigation has grown and grown as all
of our lives are lived more digitally. That has created
real pressure on the time limits of investigations and
our ability to gather the evidence that we need to take
an investigation forward. We have increased the capability.
It is partly about equipment and having the right equipment
to be able to extract digital evidence. It is also about
having officers and staff who have the right capabilities
to assess that evidence and produce it in an evidential
form.

There is no doubt that that is a growth area, and all
sorts of discussions are going on between us and
Government about increasing our capacity and capability
for that. However, the flip side and the really important
point is making sure that what is being done is lawful,
proportionate and necessary. Again, that side of the
work is equally important.

This is never going to be about randomly extracting
data; this is about extracting the data that is required to
conduct a proper investigation, provide evidence and
decide how something goes forward and, really importantly,
doing that in a timely fashion. As we all know, there are
real concerns about the timelines for investigations and
prosecutions, and one of the key factors in the delays in
those processes is the extraction and analysis of digital
forensics. So we need the legal framework to allow us to
do that properly and we then also need the resourcing
and the capabilities to do it within the right time limits.

The Chair: Can I remind you, if Mr Cunningham is
coming in, that you are in the last two minutes of your
time, so how you use it is up to you.

Sarah Jones: Can I ask one question on protest?

The Chair: I am switching at twenty past.

Q22 Sarah Jones: It is a very specific question. There
has been a lot of talk in the debate about protests and
the ability of, for example, ambulances to get to where
they need to get to. Can we be clear—it is really important
that we know what is in the law and what is not—what
new powers does the Bill give to the police, for example
under the provisions of the Highways Act 1980 or the
Criminal Justice and Public Order Act 1994, to ensure
that vehicles that need to get past can get past?

Chief Constable Harrington: Of course, there is a
process by which we have to react to highway obstruction.
It does not allow us to assess impact on hospitals or
access for emergency vehicles. There is clarity between
what is a procession and what is an assembly, and we
can apply such conditions as are necessary, with all of
the balancing around what could be a march or an
assembly or both. If you take Parliament square, sometimes
people will rotate around it. I know there is particular
interest in St Thomas’ Hospital with Westminster bridge,
for example. The ability to have consistency allows
police commanders, where required, depending on the
size and nature of the march, protest or assembly, to be
clear in advance about where emergency vehicles will be
allowed to get through.
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I use Parliament square as an example because it will
be evident to members of the Committee and easy to
describe, but the same issue might arise elsewhere. The
process enables us to be clear in advance where that
threat is posed or, at the time, to be clear and able to
communicate that. With highway obstructions, there is
a need to negotiate, discuss and decide whether there is
lawful authority and if an emergency vehicle is trying to
get through, that takes time and it will not be effective.

The Chair: Thank you. I have got to switch to the
Minister, Victoria Atkins. If there is time, I will come
back to Sarah Jones.

Q23 Victoria Atkins: Thank you. Like Sarah, I will
try to ask quick questions and I would welcome quick
answers. First, on the police covenant, I would like to
clarify that the covenant applies to officers, staff and
volunteers in the police service, and to those who have
left as well as those currently serving. Is that correct?

Assistant Commissioner Hewitt: That is right.

Q24 Victoria Atkins: In relation to the serious violence
duty, we all acknowledge that we cannot arrest our way
out of the problem, particularly with the emergence of
county lines. Do you welcome the efforts under the duty
to get all the relevant local agencies, including local
councils, health services and educational services, to
work together to draw up a plan to prevent serious
violence in their local areas?

Assistant Commissioner Hewitt: Yes, I welcome that
very much. In some senses, that was previously there.
When you look, in particular, at the work that has been
done by violence reduction units in the past year to
18 months—a couple of years, in fact—getting all the
relevant agencies in the local area to focus on and
prioritise reducing violence, and play their part, is the
way to reduce levels successfully. We can never do that
purely by enforcement. This is a really important
opportunity to bring all those groups together and
focus on violence in their local area.

Q25 Victoria Atkins: Importantly, that also brings
transparency to collective efforts to tackle serious violence,
because the plans and processes will be transparent,
and the public will be aware of what is happening
locally.

Assistant Commissioner Hewitt: The fact that it is a
partnership is really important as well.

Q26 Victoria Atkins: On public order, we heard mention
earlier of the phrase “serious annoyance” in clause 59.
That brings the common law offence of public nuisance
on to the statute book. Chief Constable, could you help
us understand why the police want us to put that
common law offence on to the statute book? Could you
also explain the derivation of the wording, particularly
that phrase “serious annoyance”? In other words, the
history of the common law offence of public nuisance
over many centuries has included that phrase. It may
not mean the same in legal terms as it does in common
parlance.

Chief Constable Harrington: We did ask for public
nuisance to be made statutory. A Law Commission
report from 2015 clearly set out more broadly some of
the benefits of doing that. The report refers to:
“serious distress, annoyance, inconvenience or loss of amenity; or
is put at risk of suffering any of these things”.

The measure would be for more unusual kinds of protest
activity that are not a march. Historically, people have
hung off gantries of cranes, where there is serious
inconvenience and loss of amenity.

Importantly, making it statutory establishes two things.
First, the rules are very clear to those who have to use
and understand the legislation. The common law is
good, but it is steeped in decided cases and judgments
that are often difficult to extract for non-lawyers. It
allows Parliament to be clear about what the phrases
mean, and to give guidance to policing and the public
on what is intended. From a policing perspective, where
we have intelligence or information, it allows us to act in
advance to prevent some of those issues, where
proportionate and necessary. That is the difference that
it makes. We are working from the Law Commission
report in 2015, which states a number of benefits. We
see those as very important for those reasons.

Q27 Victoria Atkins: To clarify, that phrasing has
derived not from Home Office officials or Ministers
dreaming it up on the back of an envelope; it follows
many centuries of legal development, culminating in
the 2015 report by the Law Commission.

Chief Constable Harrington: Yes, that is the Law
Commission’s summary of what that should be. That is
where that phrase appears. We welcome the clarity;
making it part of statute allows for phrases such as that
and others to be clearly defined for us and for the
public.

Q28 Victoria Atkins: My final question is on the
extraction of information from digital devices. Particularly
in the context of sexual offences, we have an understanding
of the impact that searching and seizing digital devices,
sometimes for very long periods of time, can have on
complainants and their willingness to start and support
the police in an investigation and on the attrition rate,
where complainants withdraw from cases as they progress.
What is your understanding of the framework and code
of practice set out in the Bill? What will that do to help
complainants in future, particularly in relation to sexual
offences, although it will apply across the board?

Assistant Commissioner Hewitt: As I alluded to, it is
critical to have a clear code of practice and framework
to ensure the extraction to be proportionate and necessary
for that investigation, and to be very clear about timelines,
how that will be done and how the victim—or the
complainant—will be treated throughout. This has been
a very challenging area for us. Having that certainty and
clarity of the guidelines will help to ensure that everybody
understands the process. As I said, the ability for us to
do that as quickly as we can, to deliver the evidence we
need, is really important to maintain confidence, as you
say, for people to come forward, and to maintain those
complainants throughout the process, to reduce the
attrition levels.

Q29 The Parliamentary Under-Secretary of State for
the Home Department (Chris Philp): As always, it is a
pleasure to serve under your chairmanship, Mr McCabe.
I join other members of the Committee in thanking the
police for their service in the difficult circumstances
over the past year.

I have two brief questions. The first relates to the
proposed increase in the penalty for assaulting an emergency
worker from 12 months to two years. Does the police
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service welcome that change? Do they think that it will
potentially deter people from attempting to assault
officers in the discharge of their duties?

Assistant Commissioner Hewitt: Yes, we welcome that
change very much. It is sad to report that we have seen a
steady increase in assaults on emergency workers, primarily
police officers. In the month up to 14 March this year,
there was a 19% increase on the previous year in assaults
on emergency workers, predominantly police officers.

We have done an enormous amount of work in the
service; we did an officer and staff safety review process,
which is working to improve the safety of our officers
and staff. We have worked closely with the Crown
Prosecution Service, which has been supportive in achieving
charges where officers or staff are assaulted in the
course of their duties. I think the increase in the sentence
is positive, provided, of course, that those sentences are
handed down when people are found guilty at court. We
are supportive of that, because it demonstrates the
seriousness and the importance of the fact that, although
our officers and staff protect the public and do dangerous
things, they should not expect routinely to be assaulted.

Chris Philp: We completely agree, thank you. My
final question relates to out of court disposals. There
are proposals in this Bill to simplify the number of out
of court disposals from six to two. That has been
trialled, I think, in three forces over the past few years—

The Chair: Order. Minister, I am very sorry to interrupt
you, but we are out of time. We will have to save that
question for another witness or another occasion. I am
afraid that brings us to the end of the Committee’s
allotted time to ask questions. I thank our witnesses on
behalf of the Committee. Apologies, Minister, but we
are on a pretty tight schedule.

Examination of Witnesses

Chief Superintendent Paul Griffiths and John Apter
gave evidence.

10.30 am

The Chair: We now hear from Chief Superintendent
Paul Griffiths, president of the Police Superintendents’
Association of England and Wales, and John Apter,
chair of the Police Federation of England and Wales.
We have until 11.25 am for this session. Can I ask you to
introduce yourselves for the record, please, gentlemen?

Chief Superintendent Griffiths: Good morning. My
name is Paul Griffiths, and I am president of the Police
Superintendents’ Association. We represent more than
1,300 senior operational leaders across England and
Wales, and other non-Home Office forces and Crown
dependencies. Our main priorities are to influence national
strategy and to protect our members if they are at risk
or from a wellbeing perspective.

John Apter: Good morning. I am John Apter. I am
the national chair of the Police Federation of England
and Wales, and we represent 130,000 officers across
England and Wales—across all 43 Home Office forces
—from the rank of constable up to and including
chief inspector.

The Chair: Thank you. I think we will try to follow
the same pattern as before. I will try to get Back
Benchers in first, and then I will allow about 10 minutes
each for the Front Benchers.

Q30 Sarah Champion: Mr McCabe, may I start by
apologising for my tardiness? It is a pleasure, as always,
to serve under your chairmanship. The strange surroundings
threw me. I do apologise for that.

Can I ask of our witnesses the same question that I
asked of the chiefs? In the police covenant, would it
help and support your members if there were mandatory
provision at the very beginning of training and all the
way through to support you on a psychological level? I
am very aware that you are the first people on many
occasions to see some hugely traumatic situations. I am
particularly thinking, on child abuse, of the amount of
time that police officers have to invest in seeing some
pretty horrific things. Should we put in the police
covenant mandatory training and support for officers
to deal with that trauma?

John Apter: I am happy to start. Thank you for the
question. The police covenant is very close to my heart,
and it is something that the Police Federation has
campaigned for. Absolutely, it needs to be meaningful
and tangible, and it needs to have a benefit for those it is
there to support—not only officers, but staff, volunteers
and retired colleagues. Mr Hewitt said earlier that much
has been done about wellbeing in policing over the past
few years, and I support that.

We have come an awful long way, but we have not
gone far enough. One of the frustrations that my colleagues
have is the inconsistency within forces. I have had this
conversation with the College of Policing, and part of
that is the lack of ability or willingness to mandate
particular aspects of training and support. The covenant
gives us a great opportunity to put in place mandated
levels of psychological support and training from the
start of somebody’s service to its conclusion and beyond.

Chief Superintendent Griffiths: I echo John’s view on
this. There has been a rise in some of the challenges that
officers face—even our members—in terms of psychological
trauma, post-traumatic stress disorder and so on. In my
role as president of the Police Superintendents’Association,
and as a trustee of the police charities that help and
support in these issues, I have seen a rise in some of the
challenges that officers face—not only those on the
frontline, but my members who are senior operational
leaders.

The service has come a long way with the frontline
review, the officer safety review and a rise in our focus
on wellbeing as a consequence of some of the challenges
we have faced over the past decade. Do we need anything
additional in the legislation in respect of that? There is a
need for consistency across occupational health standards,
but I think that could be achieved through the programme
management rather than through legislation. There is a
real focus in the service now, through Oscar Kilo and
wellbeing, the NPCC, and staff associations in this area,
and we are working closely together, so there is a golden
opportunity with the police covenant to best serve and
support officers and staff across the whole country.

Q31 Sarah Champion: The Bill, as it stands, is a
working document. If you were able to draft amendments
specifically to provide more support for victims of
crime, what would you both like to see in it?
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Chief Superintendent Griffiths: It is hugely important
for us to be victim-orientated in our policing services.
We have really focused, over the last 10 to 15 years, on
vulnerability issues and the significant vulnerability areas
of policing, through the College of Policing and the
NPCC drive, and we have identified victims, both online
and in the physical space. That is a clear focus for us as a
service: how best to serve victims.

In many of the initial contacts with victims, we
provide a very good service and there is very good
feedback, but over time, with the pressures that we are
under, that sort of connectivity, and the confidence and
trust that victims have in policing, can get strained
because of the lack of contact. That is not to say that
things are not going on, but we have to work within a
system—particularly through the criminal justice system,
which is also under strain—where we have to work with
victims as best as possible, to deliver the best possible
service.

In terms of our service delivery to victims, not only
are our tact and diplomacy important in the way we
deal with them, at the incidents or wherever they report
matters to us—whether current or historic—but there is
almost a path by which we have to keep connected to
those individuals to provide them with the best possible
service. I think that is key for us: that connectivity, drive
and support through all the criminal justice processes.

Q32 Sarah Champion: Do you have the resources to
do that at the moment?

Chief Superintendent Griffiths: We have the increase
with the additional 20,000 officers who are coming in. It
is my hope and expectation that we can actively deploy
them to support victims, along with the other challenges
and demands that we have. Do we ever have enough
police officers? No. There are always things that we
want to do, and we have the same ambition as society:
to do the very best we can and do as much as we can. In
that sense, we never have enough, but in terms of our
ability to deal with some of the demand, the increase in
resources is very welcome, and hopefully, we will be able
to provide a better service to the whole public, as much
as our focus around victims.

Q33 Sarah Champion: Thank you. And from the
Federation’s point of view?

John Apter: I completely echo and support Paul’s
comments—he and I work very closely together on this.
My colleagues want to do the best they can for victims
of crime. What I would add to what Paul said is, “Let us
not forget the victims within the service.” You heard
from Mr Hewitt that assaults on officers, staffers and
other emergency workers have increased by 19% during
the pandemic—some horrific levels of attacks—and
very often, my colleagues say that they feel they are
treated as a second-class victim.

I think we have done enormous things to improve
that over the years. A project called Operation Hampshire,
of which we are particularly proud and which is being
led by the Met, is improving the quality of service that
victims within the service get. If I were to add to my
ever-increasing wish list on the legislation, I would say
that yes, the victims in the public must get the best
service possible, but I want to see that same level of
service—not better, but the same—extended to my
colleagues and members of police staff, because all too
often, they feel that that is not the case.

The Chair: I think we had better move on. I call
Robert Goodwill.

Q34 Mr Goodwill: Mr Apter, I would like to ask you a
little about police drivers. The general public understand
that from time to time, those driving police cars will
need to break the speed limit, disregarding signals,
pedestrian crossings and so on, but I understand that
the Police Federation has been campaigning for more
clarification in the law for those situations, to protect
drivers who were acting in the public interest when
something has, unfortunately, gone wrong. Could you
give me a bit more information on why you think those
changes might be needed?

John Apter: This is a longstanding problem for policing
and actually for all the emergency services. What we
have seen far too often was highlighted in a case in the
Hampshire constabulary, when a traffic officer—a roads
policing officer, who was fully trained—was engaged in
the pursuit of someone who had stolen a vehicle after
quite a nasty burglary. It was a textbook pursuit; nobody
was injured and we caught the baddies at the end of the
pursuit. However, that officer and his crewmate were
prosecuted for dangerous driving and they ended up in
Crown court. The reason is that the law, as it is currently,
does not recognise the training that the officer has
received or the purpose to which the vehicle is being
put. That puts my colleagues in a very vulnerable position.

So we have been campaigning for many years to try
to redress the balance. I want to say on the record that
this is not about the Police Federation saying that
colleagues can drive as they wish without any fear of
scrutiny; some people may have to face prosecution or
inquiry. But far too many of my colleagues are prosecuted
for simply doing what they have been trained to do.

All that we are seeking is for the training and the
purpose of the journey to be recognised in law, because I
think the public watching this would be astounded if they
were to see a police vehicle engaged in a pursuit or an
emergency response and that driver is then judged as any
other member of the public. So, you take away the blue
lights and the police markings, and that vehicle is treated
as one being driven by any other member of the public.
That is bizarre; that should not be allowed to happen.

We expect police officers and indeed other emergency
drivers to get to a particular place as quickly and as
safely as they can. The law fails to protect them at the
moment. So, yes, we are seeking those changes. I am
really pleased to see the Bill but there are some amendments
that we want to see, and we are working closely with the
shadow team and the Home Office to see if we can
bring about those changes, to make sure that the legislation
is fit for purpose and protects the officers who deserve
to be protected.

Q35 Mr Goodwill: Is it easy to define a situation
when a police officer will disregard, for example, a
speed limit? If there was a domestic incident, presumably
there would be a judgment call as to whether a woman
may be in danger, or whether it was just a case of
getting there within the law. Is it difficult to define when
a police officer can use that discretion—I suppose that
is the word—to break the speed limit?

I guess that with an ambulance and a fire engine, it is
less nuanced, but with the police you would not necessarily
know until you get to the scene whether life is at risk
and whether it is necessary to speed there.

21 2218 MAY 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



John Apter: Indeed, and the training has certainly
evolved. The emergency response and the pursuit training
for police drivers has evolved over the years, and the
training certainly brings in the judgment—it is all about
the information that the officer will receive.

I was a roads policing officer for many years. I was
trained in response and that judgment is so important
because very often at the end of a pursuit or an emergency
drive, it is the driver who is responsible for their actions—
nobody else. So, yes, you can only deal with the
circumstances that you are presented with and you have
to risk-assess in that moment. It is a fine balance.

However, I would say, and I genuinely believe, that we
have the best driver training in policing in the world—I
really do believe that. Our driving standards within
policing, with the emergency driving, are exceptional.
We just need that element of protection, but it is not to
say—I have used this phrase before—that I condone a
wacky races culture. That is not what I am supporting.
It is about balance.

Q36 Mr Goodwill: Perhaps Mr Griffiths might want
to add to that, although it was a fairly comprehensive
answer.

Chief Superintendent Griffiths: The only bit I would
add is that there are circumstances where officers still
have to exceed the speed limit as part of their duty. So it
would be quite important for us to consider surveillance
officers, those doing diplomatic escort and so on, where
their driving may leave them in a position where they
are under investigation, and it would be reasonable to
have the same standards applied to them in the
circumstances that could prevail.

Q37 Maria Eagle: May I ask you both whether the
new powers for policing protest contained in the Bill are
necessary, and do you welcome them?

Chief Superintendent Griffiths: I know that you have
had extensive evidence on this from Chief Constable
Harrington as the NPCC lead. Our members play a
significant role in protest, whether they are silver or
gold commanders, depending on the size and scale of
the protest. One emerging trend that has caused them
great difficulty has been the change in tactics with some
of the protest processes, such as protesters gluing themselves
on to certain items involving vehicles—locking on. That
change in their movement and the inconsistency have
caused our members considerable challenges in terms
of how best to interpret the law and apply it in a
necessary and proportionate way, so there is support in
terms of providing consistency for some of the challenges
that they face as the operational public order commanders.

In terms of some of the definitions around “serious
disruption” or “significant impact”, we will obviously
wait for that to be clearly defined by Parliament, but the
training mechanisms that are in place for our public
order commanders and public order teams are really
significant, are quite detailed and do allow them to
really play through and work through some of the
judgment calls they have to make, and some of the
judgment calls may have to be made within seconds, so
some of the changes and amendments do gain support
from us.

Maria Eagle: Mr Apter, do you have anything to add
from the federation’s point of view?

John Apter: These were changes that the Police Federation
had not particularly called for, but what I do support,
especially after listening to Chief Constable Harrington,
is the view that we need to evolve the Public Order Act.
Protests have evolved over the years. The way individuals
react and, very often, confront police officers has
dynamically changed. The vast majority of protests we
do not hear about: they are unremarkable; they are
peaceful. I do not think you will find many police
officers, if any, who do not support the right of peaceful,
lawful protest. But we have to evolve; the legislation
must evolve to be dynamic, as the protesters are. Very
often, we see on our television screens so-called peaceful
protests, which are hijacked by those with an agenda to
cause violence; we see this time and again. So while the
Police Federation has not called for this particular part
of the Bill, we are supportive of an evolution of the
Public Order Act to make sure that it is fit for purpose
but still allows lawful protest and gathering—bearing in
mind the pressures on policing at the same time.

Q38 Maria Eagle: Do you have any view on the
impact of the use of these powers on the important
relationship between the public and the police?

Chief Superintendent Griffiths: I think the relationship
between the public and the police has never been more
tested than it has been in the last 18 months. Some of
the work and effort that has gone into public relations
at a time when we have had to police—some of the laws
that have been put in place for the covid restrictions
have really put a strain on the relationship, in terms of
how we balance peaceful protest with trying to maintain
the health regulations that are in place. The relationship
that we have with the public is fundamentally important
to us, and some of the polls that have come out show
that there is significant trust and confidence across the
public in general. We recognise there is certain strain
with certain communities, but in the main we do have
public support. Knowing that that relationship is so
strong and knowing about the use of the Human Rights
Act in everything that we do in terms of policing should
provide the public with the necessary reassurance that
we police in an appropriate, lawful and necessary way,
and we will continue to do so.

Q39 Maria Eagle: People in this country have the
right to protest peacefully. If the proposed changes are
enacted, what will you be able to do to ensure that the
public do not lose the right to protest peacefully—that
it is not impinged upon by the changes in legislation
that are proposed in the Bill?

Chief Superintendent Griffiths: One of the most
important factors that has emerged over the last
18 months and that is a fundamental part of many of
our police command issues—whether that is public
order, investigations or firearms—is effective communication
with the public, so that there is a clear understanding
about what they can and cannot do, what we can and
cannot do, and how that relationship evolves. We want
to facilitate peaceful protest, because it is a fundamental
part of our liberal democracy. That is golden to the
public, and it is golden to policing as well, but how we
balance the human rights of all the individuals, including
the ones who are impacted by protest, is a really difficult
and challenging balancing judgment that needs to be
made by police commanders. From my perspective, a
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lot of this is about effective communication on what is
lawful and what is not lawful. We need to make sure
that liaison is in place where there are leaders in relation
to the protest issues, so that we can plan in advance,
facilitate it is as best as possible and continue as we have
done in many veins, in terms of making sure to the best
of our ability that people can protest and not be impacted
either way.

Maria Eagle: Mr Apter, do you have anything to add
from the federation’s point of view?

John Apter: Obviously, the relationship with the public
is integral to our style of policing and for the communities,
and it has been tested. Paul is right to say it has been
tested to the limit in some places over the past 15-plus
months. The overarching issue with the Bill, and on
protest, is one for the NPCC and, as Paul says, for the
commanders, but when relationships break down, it is
my colleagues—my members—who feel the brunt of
that out on the streets. Of course, when we are policing
protests or any sort of activity where there is high
emotion and where there will be an element, in some
cases, who will be intent on violence no matter what we
do, we have to react accordingly. But communication is
key, accepting that some will not want to be communicated
with; they will not want to hear the message. The
relationship is so important—I cannot stress that enough.
I agree with Paul: despite the challenges over the last
year-plus, the relationship with the vast majority of the
public is still very much intact and still very positive.

Q40 Maria Eagle: Finally, you have both expressed
the view that the policing of the coronavirus regulations
over the last year has increased the strain that is felt
between the police and the public, for understandable
reasons. If they are enacted, do you think that the
changes in respect of policing protest will improve that
relationship or make it harder?

John Apter: I think the problem that we found with
the coronavirus legislation was that it was unprecedented.
I remember when the legislation was brought in—it was
unbelievable. It was almost like watching a film being
made. I have been a police officer for more than 28
years, and I would never have dreamt that we would be
policing in the way that we were asked to police. If that
is how policing felt, you can only imagine how the
public felt, and we had to evolve. There were multiple
changes of legislation that were not always as clear as
they could be, and I understand why. I understand why
the legislation had to be rushed through, but that came
with problems, because my colleagues did not always
know what was fully expected of them but nevertheless
did their best in the most trying of circumstances. With
the Bill, Parliament can inspect and go through the
processes in a timely way, so I hope on behalf of my
members that whatever the Bill looks like at the end of
the process, it will offer clarity and guidance, and that
people will completely understand what is expected of
them, both within policing and for the public. I have
hopes, and Parliament will do what it does on scrutiny
as the Bill goes through that process.

Maria Eagle: Thank you very much.

The Chair: Mr Griffiths, is there anything you want
to add?

Chief Superintendent Griffiths: I was just going to
add that when some of the health regulations were
introduced at pace, at speed and at scale, there were
moments when there was a lack of consistency across
the country, but that was gripped by the police service
with the four Es approach. The reality is that applying
consistency through this legislation will aid public order
policing across the whole country. As we move forward
and develop, in line with the legislation, we will do what
we always do, which is to increase our communication,
and review and adapt accordingly, to best facilitate
peaceful protest.

Q41 Siobhan Baillie (Stroud) (Con): Special constables
are a much-loved part of our communities and are
respected by everybody, including by the force. The Bill
amends the Police Act 1996, which does not permit the
specials to be part of the Police Federation. What
would that mean to specials? What is your view of the
specials as part of the force? Are they supportive of that
change?

John Apter: I declare that I was a special constable
before I was a regular officer. I am passionately supportive
of our special constable colleagues. I have always thought
it was an injustice that special constables could not, if
they wished, be a member of the Police Federation, as
the representative body of police officers.

When I was a special many years ago, over on the Isle
of Wight, I was not allowed to drive police vehicles,
generally I was not out on patrol on my own and I
certainly was not allowed to be a specialist in any field,
but I did feel part of a team and I contributed. The
special constabulary, thankfully, has evolved considerably
over that time. Special constables are response drivers.
They stand shoulder to shoulder with my colleagues.
They have exactly the same powers and they carry
exactly the same risks.

I have always thought, even when I was a special, that
it was wrong that they were not allowed in law to be
members of the Police Federation. The Police Federation
has been pushing for this measure for a number of years
now, not always with the support that we have now to
get it where it is in the Bill.

When the Bill goes through with special constables
able to be members of the federation—fingers crossed
they do—special constables will feel included. I speak
to many special constables, who often feel that it is
wrong that they are just not included or considered.
That is going to change because of the Bill. They will
have the same legal support and welfare support. They
will be treated as equals alongside my colleagues. It is
absolutely right and proper that special constables have
a credible, loud voice alongside the representation of
other colleagues. This measure is long overdue; I believe
passionately in it and I am looking forward to it being
in the legislation.

Chief Superintendent Griffiths: We really value the
contribution of special constables and other volunteers
through our networks across the country. In terms of
their contribution to policing, what they do is quite
significant. Some of the work that they did through the
covid crisis continues to amaze us. It is a valuable
contribution. They epitomise the relationship between
the public and the police.
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I have always had a close working relationship with
ASCO, the representative body—the Association of
Special Constabulary Officers. This legislation is an
enabling opportunity for special constables. It is right
and proper that they get protection and support. I have
raised issues about funding and true representation, but
the legislation has support in terms of its enabling role.
Those other reservations about best protecting the rights
and so on of special constables are true and dear.

Q42 Siobhan Baillie: One quick point: we heard from
our previous witnesses about the rise of assaults on
emergency workers. That is a key part of the Bill, which
has really captured the imagination and support of the
public. I am interested in your experiences. How important
is that part of the Bill? Does it go far enough?

John Apter: I am really pleased to see these measures
in the Bill. The violence that my colleagues face is
unprecedented. It increases year on year. As Mr Hewitt
said earlier, we have seen a 19% increase in assaults on
emergency workers during the pandemic—predominantly
police officers. The level of violence has increased also.
I have been a strong campaigner, and it is not only
about a suitable deterrent in the courts. It is also about
better training, better equipment, better support, welfare
support, and treating police officers and police staff
who are victims of an assault as a victim should be
treated, which has not always been the case.

I have only one issue with the legislation. There must
be a deterrent, but the increase in sentencing will mean
nothing unless the courts actually use their powers. On
the sentencing guidelines and what we have seen in
recent years, I and my colleagues who are victims would
say that perverse sentences have been handed down to
people who have been extremely violent and inflicted
nasty injuries on police officers or police staff, and they
have walked away from court. I completely appreciate
that it is case by case and the sentencing guidelines need
to be followed. In the cases that I have examined, the
sentencing guidelines have been adhered to, which tells
me that the sentencing guidelines, certainly for assaults
on my colleagues, are not fit for purpose. I absolutely
support the increase in sentences, but we have to have a
real fundamental review and a sensible conversation
about sentencing guidelines as well. That is something
that I would like to see pursued.

Chief Superintendent Griffiths: Naturally, because of
the role and responsibilities of our members, thankfully,
in one respect, we do not encounter direct risk in that
sense, but I regularly get feedback from our members
about the risks to the people that they lead, and it
echoes John’s point around the rise in assaults on police
officers and other emergency services. We have seen a
19% increase in the March period compared with last
year. We are very grateful to Parliament for considering
the increase in the sentence for assaulting emergency
workers, but we are under no illusion that this is only
one part of the jigsaw. We need to work with not only
other criminal justice agencies to best represent, show
and demonstrate the impact of this across society, but
internally, in terms of our kit, equipment and training
and also our development around tactical communication.
We need to strengthen that ability to defuse situations
by word rather than force. So there are many aspects to
this, but we fully support Parliament’s consideration of
extending the sentencing available.

The Chair: We will go to Mr Dorans. This had best be
the last question before I go to the Front Benches.

Q43 Allan Dorans: The hon. Member for Stroud
eloquently asked the question that I was going to ask
about special constables. However, I will ask Mr Apter,
who spoke recently on the importance of the mental
health of officers. What else could be included in the
police covenant to help with this?

John Apter: That is a really important question. If
you go back 10 years or so, my colleagues would say
very little. Some forces were better than others, and that
is chief constable-led. If a chief constable has emotional
intelligence and those values about how people really
matter, that trickles through the organisation, but that
has not always been felt. There has been a sad lack of
consistency when people are in specialist posts that
expose them to trauma. I can give you a lived experience.
For many years I was a family liaison officer dealing
with trauma every single day, knocking on far too many
doors and changing people’s lives, and not for the
better. That was many years ago, about 10 years ago,
but my force at the time, Hampshire Constabulary, was
very innovative and gave us annual check-ups—welfare
and psychological check-ups. We had welfare officers in
the force. We had a lot of support, but then with
austerity, unfortunately, some of those measures were
removed and the force was a poorer place for it. That
was typical across policing.

We have moved forward in such a positive way. I am
often criticised by my colleagues because I talk up the
good work going on—whether it is Oscar Kilo, the
national police wellbeing service; the Coventry police,
which are doing really good work in this area; or the
Police Federation, where we have invested heavily on a
welfare support programme for our colleagues—but it
is not always felt by all our members. Getting that
message out to people about what is available and how
to access it is a postcode lottery across policing. We
need that consistency.

We need occupational health to be benchmarked to a
certain standard. I know we are going to have a chief
medical officer—hopefully for policing—which I hope
will bring that consistency. That is where the covenant
can have some good legislative teeth to say to forces:
“This is not a nice to have”. We can’t talk all day about
looking after our people and say: “Put a post-script
about wellbeing and the job is done”. It is much more
than that.

That is not to say that is the norm. I don’t believe it is
now, we have come a long way, but the covenant must
show its teeth. It must be brave and make sure that that
consistency is across all policing to support my colleagues,
certainly with their mental health. We are seeing a crisis
in mental health in policing that we have never seen
before. It is a real significant concern: a continuous
exposure to trauma. Officers are being exposed to levels
of trauma that are unprecedented—more than people
have seen in the military. This is based on evidence from
the charity, Police Care. Something has to be done.
Things are happening, but the covenant is a great
opportunity to pull that all together.

The Chair: Chief Superintendent.

Chief Superintendent Griffiths: Picking up on mental
health and trauma impacts across the police service, we
are also starting to see police charities supporting these
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areas. There has been a 36% increase in inquiries to the
police charities compared with the previous year, the
vast majority of which are mental health concerns.
There is clear evidence of the impact of trauma on
police officers and staff. We recognise that everybody
will experience some trauma in their life, but the exposure
for police officers is quite significant.

We then have to look at what is the best thing that we
can do. There is a whole array of things that we can do:
providing appropriate space for debrief, increasing
communication, and occupational health support. There
is a whole catalogue of things, but I would class those as
probably falling under what I would describe as the
programme management, rather than any legislative
concerns.

There are two matters I would like to raise on the
police covenant. The first is the important role of
independence within the processes, so that we get an
independent view. Our employment rights are restricted—
naturally so, we would not contest them, because of the
nature of our role and responsibility in society—but
measures that can be put into place to provide independent
support, guidance and oversight are really important,
so I stress the importance of independence in the system.

I would also like to raise the issue of mental health
concerns and seeking the police covenant as a way
through helping and supporting. Unlike the Police
Federation, the Superintendents’Association goes beyond
the 43 Home Office forces. We support other police
forces, including British Transport Police and Civil Nuclear
Constabulary, which at the moment are not directly
covered by this legislation. I would like to emphasise the
importance of the whole police family and make a plea
to consider as part of the legislation those wider non-Home
Office forces that play an integral part in UK policing.

Q44 Sarah Jones: It is lovely to see you both. It is a
measure of the maturity of both your organisations
that you have a good working relationship with Government
and the Opposition, and we will all try to make this
piece of legislation better.

You have just made exactly the point that I was going
to ask you about, on the importance of the police
family and the wider family as part of the police covenant.
Can I push you both a bit on the notion of independence
from the Government when we are looking at the
covenant? What could that look like? Would there be a
benefit of some oversight from policing bodies, perhaps
chaired independently, on the covenant report that is
produced by the Home Secretary? Would you both
welcome that?

Chief Superintendent Griffiths: It has always been my
perception that a police covenant is almost the sector
asking the Government for additional support or assistance,
or to rule out any adverse impact on police officers, and
for the Government to play their role across all other
public agencies to try to level the ground and make sure
everything is fair and supportive for policing.

The NPCC has employer responsibilities, which are
sometimes in statute and are sometimes just its moral
code for how to look after staff, so the way it is
constituted in terms of how this flows is really important.
My fear is that it would be left in a situation where the
Government would direct the NPCC on how to support
its own police officers, staff and volunteers. It is incumbent

on Parliament to consider how best to get some level of
independence, in terms of the oversight, and echo the
responsibly to work across Government in terms of
supporting the police covenant and all officers and
staff.

John Apter: I want to touch on something that Paul
said to a previous question. It is important that the
Police Federation’s views are noted. This is about who
the covenant actually benefits. Paul is right that we
represent the Home Office forces, which are the big
chunk of who the covenant legally covers, but we work
incredibly closely with the non-Home Office forces,
Police Scotland, the Scottish Police Federation and the
Police Service of Northern Ireland. It is really important
that we are all treated equally within policing. We do
not want the benefits that the covenant hopefully brings
to be diluted in any way for any part of policing. I
completely support and echo what Paul says.

On the independence—absolutely. When we were pulling
together our concept of the covenant—obviously we
want it to be very far reaching, but we accept that we
have to start somewhere—one of the things that I was
insistent on was that it must be enshrined in law; it must
mean something. It is a positive step for the Home
Secretary of the day to report to Parliament on a legal
framework. It is right that the Home Secretary of the
day has that responsibility.

When we talk about oversight, I do not want the
covenant to become wrapped up in bureaucracy and
red tape. If it is, nothing will be achieved and nothing
will get done. Within policing, we have some strong
views about the need for it to be independent. That is
not to say that the Home Secretary, the policing Minister
and the Home Office have not been incredibly supportive.
They have, and we could not have got this far without
that support, but in order to make the covenant meaningful
for our members, retired colleagues and volunteers, I
think that level of independence on the oversight
programme, the oversight board and the delivery board,
which would then lead in to the Government, is really
important. We fed back those views collectively as
policing. It is not just the federation calling for this;
collectively, we all believe very strongly in it.

Q45 Sarah Jones: Thank you for the campaigning
work that you have done to get us to the point of getting
the covenant actioned. It is great.

Can I ask Paul about pre-charge bail? What are your
thoughts about breach of bail, which we have talked
about previously? We are finding our way through that
with this piece of legislation. How do you think that
would work in an ideal world?

Chief Superintendent Griffiths: I should probably start
by saying that we did voice some significant concerns in
2016 about some of the changes that were coming in
and highlighted this at the time as a joint letter between
the Police Federation, the Police Superintendents’
Association and the National Police Chiefs’ Council.
We worked with the changes that Parliament instructed,
and we are grateful for the recent amendments that may
come through the Bill in terms of timeliness and some
of the issues that have been challenging us over the last
four years.

We are supportive of the vast majority of it. The one
area where had some concern was on the breach of
police bail, where bail conditions are imposed and then
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suspects continue to breach those bails. Of course,
those bail conditions would be there to protect victims
or even the wider public. It could be extremely useful to
us for that to be an offence in its own right. I note that
there is an introduction to prevent the start of the
custody clock, which was another risk that we thought
may come from somebody who would consistently breach
their bail, risking an impact on the investigation custody
time limits for other aspects for which they were under
investigation. The Bill suggests that three hours is sufficient
to deal with that breach of bail, and that seems appropriate,
but it could be beneficial to the police service for that to
be an offence in its own right in terms of processing
individuals for such breaches.

Sarah Jones: That is really helpful; thank you. Shall I
go over to Alex? I am aware of the time.

The Chair: You have got time to squeeze one in.

Q46 Alex Cunningham (Stockton North) (Lab): How
confident are you that the proposed two-tier system of
cautions will be practical for police officers to apply and
effective in controlling crime? What disadvantages do
you see in the abolition of the simple caution?

Chief Superintendent Griffiths: We have not been
called to provide any advice or consultation on that.
Could I get back to you in writing on that one? I would
probably have to do more research.

Alex Cunningham: That would be fine. Thank you.

The Chair: Do you have anything to add, Mr Apter?

John Apter: I am afraid I will have to give the same
answer.

The Chair: Okay; that is fine.

Q47 Victoria Atkins: Thank you to you both for all
the work that your organisations have done in the past
12 months and, in particular, in relation to the police
covenant in the Bill, which I think is welcomed by
everybody. Mr Apter, how do you propose to support
chief constables to ensure that the outcomes of the
covenant are felt by all officers, former officers and
staff, and their families?

John Apter: I think we are pushing on an open door.
Policing has changed significantly over the past decade
or so, and it is the same with chief constables, who may
previously have been reluctant to get certain wellbeing
initiatives into place. There is wholesale agreement that
the covenant will be a positive thing for policing.

The issue we have at the moment is that although we
know the principles of the covenant, we do not really
know what exactly will be in it. Chief constables know
me very well, and I, on behalf of the organisation, will
be holding them to account, but I genuinely think that it
will be a partnership. Perhaps that is naive, but if, as
expected, the legislation allows the covenant to be enshrined
in law, I will be saying to chief constables very clearly,
“This is not something you can cherry-pick. This is in
legislation. This is to benefit our colleagues, staff, volunteers
and so on. It is not a nice-to-have; it is an essential.” So
they will be held to account, but in fairness I think it
will be a productive partnership.

Q48 Victoria Atkins: Thank you. Let me move on to
protests, because Parliament is particularly interested in
scrutinising those measures. Mr Griffiths, you mentioned

gold and silver commanders, who are in charge of the
police reaction to some protests. Could you give us a
little more understanding of what those roles mean, the
responsibilities they have, and the training and experience
that those officers will have had before they are able to
become gold and silver commanders?

Chief Superintendent Griffiths: Most of them have
probably worked their way through the hierarchy of
public order command systems, from right at the frontline,
following through to supervisory and management roles,
but not necessarily in all cases. There is a detailed
training command course for public order leads, which
embodies everything that you would expect: to understand
the tactics necessary when utilising public order, seeking
the appropriate advice and guidance, understanding the
law and the community, and all the different aspects of
decision making that are so important to understand
how best to corral a crowd or deal with a peaceful
protest.

They will learn how to deal with everything from
small, minor protests with just some shouting, to some
of the challenges that, sadly, we have seen in the past
12 months, where they have faced attacks by missiles,
etc. The training is detailed. I have absolute confidence
in some of the public order commanders. We have to
understand that they are called to make really difficult
judgment calls, balancing human rights of individuals
and the recognition of their own staff and the public.
They make difficult decisions in a short space of time. It
is a credit to them as individuals and to the training
processes that allow them to do that.

Victoria Atkins: Thank you.

The Chair: Minister Philp?

Q49 Chris Philp: Thank you. Based on your response
to Alex Cunningham’s question, you may not be able to
answer this, but I wanted to double check. Do you have
any view on the proposals to reform out-of-court disposals,
in particular to simplify the current six kinds of caution
down to two kinds of caution, which has been trialled
in three force areas over the past few years?

Chief Superintendent Griffiths: You are right to clarify
that. Unfortunately, we have not been consulted on that
particular aspect. If I can provide written evidence, we
will explore a response and get back to you.

Q50 Chris Philp: Thank you. In that case, my only
other question relates to the proposal to double the
sentence for the assault of an emergency worker from
12 months to 24 months. Do you welcome that, and do
you think it would have a deterrent effect on people who
might decide to try to assault your officers in the course
of their duties?

John Apter: Absolutely, the risk of a custodial sentence
would be a meaningful deterrent, as well as everything
else. As I said, it is about the training and equipment
that officers and staff have. But I go back to my earlier
point: the increase in sentencing will mean nothing if
the sentencing guidelines do not allow the courts to use
those powers effectively. Far too often, my colleagues
feel that the wider criminal justice system lets them
down. We need to address that, as well as increase
sentences. Yes, I believe that it would be a deterrent.
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Chief Superintendent Griffiths: It is very much welcome

and supported. There is a hope that it will be a deterrent.
We recognise that any sort of assault on emergency
workers has a complex and dynamic number of factors
that may cause that situation to arise. We must do
everything in our power to eliminate or minimise every
aspect of those factors. Hopefully, it will have a deterrent
effect, and will send a very strong message from Parliament
to emergency workers to say, “You are valued for what
you do. We support you, and you should not have that
sort of risk when trying to carry out your duties.” We
will review the situation over time, to see what the
deterrent effect is, but we are grateful for the support
that Parliament proposes.

Chris Philp: Thank you. It may be worth you engaging
with the Sentencing Council once the legislation passes,
to ensure the sentencing guidelines reflect the seriousness
of the offence, and that the sentences in practice reflect
Parliament’s intention.

The Chair: Now is a good time to draw this session to
a close. I thank the witnesses for their evidence this
morning.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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2 pm

Q51 The Chair: Our first panel of witnesses is Phil
Bowen, director of the Centre for Justice Innovation,
and Adrian Crossley, the head of criminal justice and
addiction at the Centre for Social Justice. We have until
2.45 pm for this session. Will the witnesses introduce
themselves for the record, please?

Phil Bowen: Hello. My name is Phil Bowen and I am
the director of the Centre for Justice Innovation. I
would like to make the Committee aware that from July
2020 to March 2021 my organisation had a contract
with the Ministry of Justice that enabled me to provide
policy advice and challenge to Ministers and civil servants
on the community supervision aspects of the sentencing
White Paper and the Bill.

Adrian Crossley: Good afternoon. My name is Adrian
Crossley and I lead the criminal justice unit and the
addiction unit at the Centre for Social Justice. The CSJ
is a think-tank that advocates social policy aimed at
tackling the root causes of poverty in the UK.

The Chair: Thank you.

Q52 Ian Levy (Blyth Valley) (Con): Phil, for the
benefit of the Committee, would you mind expanding a
bit on the benefits of problem-solving courts?

Phil Bowen: Of course. The Centre for Justice Innovation
has long been a supporter of problem-solving courts.
At their simplest, they bring together specialist supervision
and intervention teams with the powers and authority
of a court to review progress regularly against a sentencing
plan. They generally operate out of existing courthouses
and are built from existing resources. We already do
work on and support about 11 courts across the UK
that use problem solving to manage specific caseloads,
including three in Northern Ireland, sponsored by the
Department of Justice in Northern Ireland, and four in
Scotland. That is in addition to the 14 family, drug and
alcohol courts already in existence in England in the
public family law system.

As you know from the Bill, the Government propose
to pilot three separate and distinct models of problem-
solving courts in England and Wales in the criminal
court system: a substance misuse court model; a model
to tackle domestic abuse; and a model to help vulnerable
women avoid short-term custody. We are very supportive
of the move, for which we have been calling for a long
time. We believe that the evidence base on all three of
those models is robust enough that the piloting of them
in England and Wales would be useful as a first step
before thinking about their further roll-out across the
system. We think there is a real chance to reduce the use

of unnecessary custody and tackle reoffending, particularly
in the substance misuse and vulnerable women models
and, in terms of the model to tackle domestic abuse, to
really hold perpetrators to account and give victims a
sense of safety and involve them in the ongoing supervision
of those perpetrators.

Adrian Crossley: Thank you; I am grateful. I am very
well aware of the work that Phil Bowen is doing. CSJ
also endorses the use of problem-solving courts. They
have the potential to be enormously beneficial to defendants
sometimes facing serious matters across the UK.

In terms of the scope of the proposed pilots, I think
that the chosen three categories—domestic abuse, substance
abuse and vulnerable women facing prison sentences—are
wise choices. What is best about a problem-solving
court is that it draws from real specialist knowledge and
experience that can really look behind a problem,
understand it and provide practical solutions, so these
issues are worth tackling. One point I would note as a
matter of caution is that problem-solving courts at their
best are fantastic, but they do pose dangers. I am
pleased to see that we are starting with a relatively small
pilot because it is important to get right the things that
sometimes appear to be small. For example, listing
cases for problem courts to ensure that they are before
the same panel that can continually look at a case and
review it, and understand that the team that they are
working with and the person in front of them are
important.

In our jurisdiction, we have sometimes had difficulty
with listing in front of lay magistrates—problems that
they do not necessarily experience to the same degree
overseas in the US. So there are examples of things that
need to be done well and right. I am pleased to see that
those three categories have been chosen, because they
are worth tackling, and I am pleased to see that the
initial pilots are small enough to allow proper analysis
and reform as we go along.

Q53 Bambos Charalambous (Enfield, Southgate) (Lab):
Still on the subject of problem-solving courts, I am
concerned that the problem-solving courts do not include
mental health. People with ADHD and neurodiverse
and mental health conditions are over-represented in
our prisons, so I wonder what Phil and Adrian have to
say about how those issues can be resolved, and whether
they think the problem-solving courts’ proposals need
to be expanded.

The Chair: Adrian, would you like to go first?

Adrian Crossley: Yes. Thank you. I can entirely see
that that concern is absolutely valid. We know from the
CSTR—community sentence treatment requirements—
model that substance abuse and mental health are both
dealt with alongside each other, separately but often in
the same hearings. It is an absolutely valid concern. I
would also say that as well as substance abuse, there is
now a growing need to consider the impact of gambling
addiction. That issue is becoming increasingly prevalent
in our country. Sadly, over the last 15 years, there has
been an explosion in this sort of addiction, and it draws
into crime the people who would not necessarily always
fall into it.

What I would say—I have said it prior to this—is that
problem-solving courts are good if they are done well,
and I would hope that we do not get too prescriptive
about what kind of person is in front of us and categorise
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them as a domestic abuse or a substance abuse case.
Often people have complex and chaotic lives with lots
of different things going on. I would hope that a problem-
solving court done well might have a category that they
call a substance-abuse court, but be equipped to deal
with something such as mental health as well.

I practised as a barrister for some time and I know
that often clients, like I had before me, have issues
behind what is apparent from the offence, which could
go unseen unless probed. I spoke to a colleague earlier
today and he explained to me that there are some
300,000 people in the UK right now who are indebted
to a loan shark. You will never see the chaos behind
someone’s life from a simple shoplifting offence. You
need to be able to explore that. If problem-solving
courts and pre-sentence reports are done well, in line
with the new probation reforms, this should become
clear and we should be able to help people with multiple
needs before the courts.

Phil Bowen: To add to that, I understand that the
current plans in the Ministry of Justice are to pilot
those three types of models, but as all the models are
drawn up, there is an awareness that people who would
be eligible for substance misuse court are likely to have
co-occurring mental health needs, and those would
need to be addressed at the same time. The substance
misuse court that currently operates in Belfast and the
drugs court that currently operates in Glasgow recognise
the complexity of people’s substance misuse and other
needs, and seek to address them.

It is pretty clear, from what I have seen, in existing
practice and what the Ministry of Justice is beginning
to develop, that there is a broad awareness that it may
be a trigger for intervention that vulnerable women are
identified as at risk of custody, but there will be a
recognition and services targeted at a range of their
complex needs, one of which almost invariably will be
mental health. That is very much at the heart of what
the Ministry proposes, and we support that.

Q54 Bambos Charalambous: A final question about
limiting the use of child remand: do you think the
provisions in the Bill go far enough?

Adrian Crossley: We welcome the addition of the new
statutory duty clause for courts that requires them to
consider the welfare and best interests of the child. We
think that is a positive part of the Bill. It would be nice
if it could go further. Seeing custody as something to
keep people safe is not correct, but there is broad
support, as far as I can tell, from people with an interest
in youth justice for this change. I know some of my
colleagues would like it to go further.

Adrian Crossley: I can only add that we have seen a
substantial reduction in custodial sentences for youths
over the last 10 years or so. We welcome efforts to
encourage rehabilitation and use it absolutely as a last
resort. I think it goes far enough.

Q55 Mr Robert Goodwill (Scarborough and Whitby)
(Con): I would like to ask about the extension
of categories of positions of trust. We have all been
appalled by the way that some individuals have abused
those positions, as football coaches, in gymnastics, in
children’s homes or in the Catholic Church and other
religious settings.

Currently, as I understand, clause 45 would extend
those definitions and include anyone aged over 18 who
supervises or works with 16 and 17-year-olds. I know
from personal experience with my own family that,
often, older children at a dance school, perhaps over 18,
often chip in to help with tuition and coaching. In some
cases, they may even be in the same class at school as a
17-year-old who is part of that dance academy. I wonder
whether there could be difficulties in situations such as
that. Indeed, we also remove the right to give consent
from 16 and 17-year-olds who may find that infringes
on their ability to choose who to have a relationship
with. Perhaps Mr Crossly might be most appropriate to
respond first.

Adrian Crossley: The first point to know is that affording
some protection in this area is absolutely imperative. We
have seen abuse of trust that has led to not just inappropriate
relationships—that is not what we are dealing with. We
are dealing with sometimes highly vulnerable children
who are sexually abused. In order to make an inroad
into dealing with that sort of offending, we need to get
to the crux of how it comes about. All too often,
positions of trust can allow a perpetrator to hide in
plain sight—not only that, they make the person who is
abused feel partially responsible and incapable of speaking
out. The perpetrator recruits the trust of the people
nearest and dearest, including their parents.

While I appreciate that there may be some difficulties
in the administration of this issue, that will not unnecessarily
impinge upon the movement of people and their enjoyment
of their leisure, I do not put that value at naught—absolutely
not. I do see, at the other end of this, we have a very real
risk, which has existed pervasively throughout our society
for a long time. I think the extension into the position-
of-trust model starts to move away from identifying it
as in small pockets of society and to see it as the modus
operandi of some perpetrators of crime. I think its
broadness is important and the clause as it stands is
sufficient.

Q56 Mr Goodwill: So you would not agree with those
who might argue that a small number of perfectly
proper relationships might be caught up in this and that
we could end up with people being unnecessarily
criminalised. That is not to undermine the points that
we all agree with about people in positions of trust who
exploit that. The question is whether a person’s right to
give consent could be undermined by these changes in
specific situations, particularly where an 18-year-old is
at the same school or in the same class as a 17-year-old.

Adrian Crossley: So much of this, as with any law, is
about how it is actually executed on the ground and
how the decision-making processes operate. At this
stage, when you are looking at the written form of the
clause, I can see that there is potential there for consent.
The administration of a clause like this relies on good
practice, and I would say that these things can be
circumvented. You have the same sort of problem with
something as controversial as stop and search, where
you can see that there may be a very good reason for it
but, done badly, it can be incredibly corrosive to society;
it can stop people moving around freely. But that does
not mean that the legislation itself is wrong. It will
come down to how we administer this, and a continual
review of that is necessary. But I do accept this: it is not
possible for me to say that there will not be friction and
difficulty as this clause is administered.
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Q57 Hywel Williams (Arfon) (PC): I have two questions.
The first is on problem-solving courts. Are there potential
structural problems where the courts fall under this
place, under Westminster, whereas key agencies such as
health and social services, higher education and further
education and a host of others fall under a different
legislature—that is, public policy made by the Senedd in
Cardiff ?

Phil Bowen: One example to offer the Committee is
from the public family law system. The Welsh Government
and the courts system have just agreed to create a new
family drug and alcohol court. The issue is similar, in
that it requires a partnership between people in the
Welsh Government, local authorities and the courts
service.

I certainly know that, as part of the Ministry of
Justice’s scoping of where the pilot sites might be, it is
very keen to speak with Mayors, police and crime
commissioners, the Welsh Government and others about
where the most suitable sites are. So I do not think it is
incompatible. It certainly will require partnerships and
collaboration. That is what exists already in existing
problem-solving courts; as I say, it already is going to be
a feature of the new family drug and alcohol court in
south Wales. So I do not think this is insurmountable. I
certainly know there is a strong interest in the Ministry
to have discussions with the Welsh Government about
whether they think it is appropriate to have one of the
problem-solving court pilots in Wales. I think there is
still work to be done there, but wherever they exist, they
require partnerships between different agencies and both
national actors and local actors.

Q58 Hywel Williams: May I ask one other question
briefly? Can you comment on the dangers of sentence
inflation from the Bill, particularly when sentences across
the board, as well as rates of incarceration, are higher in
Wales than in England and when black, Asian and
minority ethnic people are over-represented in Welsh
prisons to an even greater degree than they are in
England?

Adrian Crossley: Sentencing inflation is a very real
problem. For decades now, we have seen incremental
rises in sentencing, right across the board. There is a
theory that the more we increase the more serious
offences tariffs, there is a trickle-down effect; essentially,
it pulls up sentencing for lesser offences. We see, for
example, sentences for drug offences increase over a
10-year period by about 30%, and for theft by around
22% over the same period. This has a very real effect on
people’s lives. It is not just a question of a few extra
years—that would be serious enough as it is—it can
often be the difference between somebody having a
sentence suspended and actually being taken away and
put into a cell, so it is a very real problem.

Some regard this as a Bill of two halves with what
some regard as very punitive sentencing on the one
hand and some very progressive, challenging and, I
would say, quite brave proposals for community reform
and rehabilitation on the other. A great deal of subjectivity
is involved in deciding how much time somebody should
serve for very serious offences. I do not see anything
necessarily wrong with reviewing how this society deals
with very serious offending. If there is an increase in
tariff, which we as a liberal democracy think is right,
that is fine, but there are real dangers with that. My

view is that we are likely to see a Prison Service that is
wholly incapable of dealing with the stress of an extra
20,000 people—what is forecast for the next few years—
inundated with new offenders who are likely to have
very little access to meaningful reform and rehabilitation.
That is deeply concerning to me.

If as a society we feel that that more serious offending
requires a higher tariff, we also have to address the
numbers in prison. The most important thing we need
to do is to look at whether people who are currently
being sent to prison, perhaps at the lower and medium
end of offending, really need to go there. The Centre for
Social Justice published a paper last year called “Sentencing
in the Dock”. Our position was very clear that modern
technology, with GPS tagging and alcohol tagging—I
could list a number of requirements that are already
rightly in the Bill—could provide a sufficient deprivation
of liberty to act as a real punishment for serious offending
or medium to low-level offending.

We need to be much bolder about the amount of
people we keep out of prison and deal with in the
community. We can see clearly that in treating alcohol,
drug addiction, mental health problems, literacy and
numeracy, you are far more likely to have an effect on
those key drivers of crime if you deal with people in the
community than if you put them in prison. We could be
much bolder in dealing with community disposals. There
is a real risk of sentencing inflation here, of a prison
population growing out of control and, in my view, of
brutalising people who might otherwise be able to reform.

Phil Bowen: I agree with a lot of that. The only thing
I would add is that proposals are set out in the White
Paper that are being taken forward by the Ministry that
seek to strengthen the community justice parts of the
system. They include things such as investing in early
intervention and prevention, including the improvements
to the out-of-court disposals regime, which I think is
vital for young people and people from black, Asian
and minority ethnic communities in particular.

The nationalisation of the probation service represents
a real opportunity to strengthen community sentences
and win public confidence in community sentences
back from the courts. I also think a strong interest and
investment are needed in high-quality treatment for
offenders and the more dynamic use of electronic
monitoring. While I agree with a lot of what Adrian has
just said that some proposals in the Bill seek to increase
the use of prison, that takes away money from smarter
investments in community justice. I would also like to
emphasise that there are things in the Bill that we
support, because we think they take forward that idea
of smarter community justice.

Q59 Sarah Champion (Rotherham) (Lab): Two quick
questions to the witnesses. If we brought in a definition
of child criminal exploitation, do you think that would
help or hinder the police and support for victims?

Adrian Crossley: My view is that definitions usually
start their life imperfect and develop with a great deal of
expertise from public and experts who understand this
issue perhaps better than I ever could. Notwithstanding
that, and understanding that there may be a starting
point of imperfection, they are useful. In my view,
definitions of important criminal principles help real
decision makers on the ground make practical decisions
that are fair and consistent. Notwithstanding the fact
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that I see problems with that—we have seen so many
different definitions of domestic abuse, which started its
life as domestic violence, that it is clear these things are
fluid and can develop—I think they have a practical
application.

Phil Bowen: I have nothing to add to that. I agree
with that.

Q60 Sarah Champion: Can I ask for your comments
on special measures in court? I am thinking of witnesses
being able to give evidence remotely, which at the moment
is at the discretion of a judge. If there were a presumption
that a vulnerable witness had an automatic right to
those measures, do you think that that would help or
hinder securing justice?

Phil Bowen: I think presumption to all of them is
very useful. The other thing that I think is worth
underlining is that part of the model of the specialist
domestic abuse courts, which ought to operate in every
magistrates court but at the moment do not, is that
independent domestic violence advocates make sure the
victims are asked about special measures and those
special measures are put in place. I think there is a
delivery and implementation question, as well as a
legislative question, about whether the resources are
there to help victims of domestic abuse and ensure
those special measures are put in. Yes, I think a presumption
would be useful, but I think it also requires attention to
implementation and delivery issues. Special measures
should already be used in specialist domestic abuse
courts across our magistrates court estate and, in many
cases, domestic abuse victims are without access to
those measures, for want of anyone who asked.

Q61 Sarah Champion: Thank you. I am hoping this
could be one of the benefits we get out of the covid
experience. Adrian, any comments?

Adrian Crossley: I endorse pretty much all of what
Mr Bowen has just said. I will not repeat what he said,
so forgive me, but I particularly want to emphasise the
focus that was placed on the reality of actual
implementation. I worked for some years as a prosecutor
and in defence, and I can say that, very often, lack of
special measures is not the result of an omission in
thought or some massive procedural error. Sometimes
the implementation of special measures and, certainly,
the pragmatics of what happens in court are not there
and the stress that that puts witnesses through is absolutely
huge. Sometimes, we talk a lot about witnesses not
turning up or defendants gaming the system, hoping
that the stress of waiting for trial is so bad that the
witness just will not turn up, but the chaos and confusion
that is caused by a broken system that is fixed on the
day can be hugely distressing to a witness. I think
implementation is important.

That point is not where I was going to go, however.
Just for balance, I should say that it is always right that
the accused should be able to face their accuser and
evidence should be tested properly. Nothing that I have
seen that has been proposed, including video examination
in chief and cross-examination before trial, gives me
any concern that without the right implementation that
could not be done well. We always have to have an eye
on making sure that the accused has a fair trial. This is
important; it is not a nicety. However, the measures I
have seen proposed give me no real cause for concern

about that. I think it makes a massive difference to the
view of the complainant and, unfortunately, it would
also make a massive difference to the view of some
defendants, who may face the reality of the evidence
against them earlier. It may encourage pleas that should
have happened earlier.

Sarah Champion: That is very reassuring.

Q62 Alex Cunningham (Stockton North) (Lab): I
have a number of questions across different areas, so
short answers would be appreciated. First, Phil touched
on the disproportionate impact on specific communities
of minimum custodial sentences. Do you think the
Government have given enough consideration to this
aspect of the criminal justice system?

Phil Bowen: Very quickly, I think the proposal in
clause 100, which reduces judicial discretion about imposing
minimum custodial sentences, is a regrettable step. I
have seen no evidence to suggest that that discretion has
been misused. I am not sure on what basis that clause
was proposed, and we have been arguing for its removal
from the Bill. I see a place for minimum custodial
sentencing, but I tend to be against anything that fetters
the discretion of judges.

Adrian Crossley: Statutory minimums can have a
function when we want to give a standard approach to
the severity with which society regards a certain offence.
My view, though, is that over a decade or two, judicial
discretion right across the board—not just in this clause—
has been steadily eroded, and I do not find that particularly
helpful in criminal justice. Judges are well equipped to
make decisions about what is in front of them, and they
are well advised. No guidelines can ever foresee the
variety that life can bring you, and my view is that the
more judicial discretion there is, the better our criminal
justice system is likely to be.

Q63 Alex Cunningham: That is helpful. I will move
on to cautions. Do you have any concerns about the
new two-tier system of cautions?

Phil Bowen: In general, we support the move to the
two-tier system. It is something that was called for by
the National Police Chiefs’ Council, as you know, in
2016. Fifteen forces already operate such a simplified
framework. The concerns we have are twofold. One is
that in consultation events that we have already held
with a number of police forces, they strongly suggested
that they wanted to retain the flexibility to issue the
community caution—the lower tier—without conditions.
In the existing framework, they are able to issue a
simple caution that does not involve conditions. Police
forces want that flexibility, and the new framework
proposed by the Government does not allow that in the
lower tier.

The second issue, which speaks to previous comments
about disproportionality, is that we would strongly argue
that it should be possible to offer the community caution—
the lower tier of the two tiers—to individuals who
accept responsibility for their behaviour, rather than
requiring a formal admission of guilt. This is an idea
that was raised in the Lammy review and has subsequently
been raised in the Sewell report. We think it would be
better if that lower tier could be offered to people, who
are required only to accept responsibility for their actions.
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As the Lammy review suggests, that may encourage the
participation of people from groups who tend to have
less trust in the police and the criminal justice system.

Adrian Crossley: Drawing from the 2014 audit, there
are some learnings from the two-tier system, most notably
the training of officers so that they can refer people to
the intervention that is appropriate and useful, better
inter-agency communication, and sufficient time for
implementation. Once that is done, our view is that this
is a great step forward. We are very enthusiastic about
it. This is about intervening and offering help, not just
having a meaningless warning. We have spoken to charities
that have actively said that these sorts of interventions,
which encourage somebody to engage with treatment,
can really make a life-changing difference to people. It
is unrealistic to expect them suddenly to go into full
rehabilitation, but it can make an introduction and
open up doors that sometimes people feel are just not
open to them. We see that there is real strength in this
approach. We have also heard a number of police forces
suggest that it would be enormously helpful to them if
community resolution remained on the books. Certainly,
it is currently the most widely used disposal.

Q64 Alex Cunningham: So the simple caution should
remain?

Adrian Crossley: No, not the simple caution. It is a
community resolution. It is slightly different and more
like a contract with the police force that they can enter
into to take the matter further. That is enormously
popular with the police right now. Just to be clear, our
view is that the thrust of this two-tier system is that
there is a condition attached to allow the disposal of
tier one and tier two. We think that is a very positive
thing.

Q65 Alex Cunningham: It has been suggested that the
community caution requires a formal admission of
guilt. Evidence suggests that offenders from a BAME
background are far less likely to admit guilt than a
white offender. Could the requirement of a formal
admission mean that BAME offenders miss out on the
benefits of a caution?

Adrian Crossley: I think that risk is entirely possible;
this is quite well documented. We have to look at ways
to challenge that. Phil briefly touched on the “Chance
to Change” pilots that are currently being operated,
which look at this slightly lesser form of admission.

Our view is that we have to address the mischief here.
If there is mistrust in this system, then there are two
things that can be done. First, proper independently
chaired scrutiny panels can look at the way these are
run and the advice that they give to people when they
enter the police station. I know that the Government
have already suggested that that might be a way of
dealing with this.

Above and beyond that is access to legal advice and
to legal aid. We are seeing an attrition of people’s access
to legal advice. My experience is that when people are
properly advised about what is in front of them, when
they understand that they are being treated fairly and
decently, and when they understand the evidence against
them, then they are in a position to make an informed
choice.

If it is just a choice about, “Do you trust the police?”
then I can entirely see how some communities would
have reservations about that and even, when it comes to

sentencing, well-founded reservations about pleading
guilty. A system that is transparent and provides good
training, a good understanding of what they are involved
in and, clearly, good legal advice at an early stage, could
combat that.

Alex Cunningham: That is helpful. Can I—

The Chair: I am afraid I have to strike a balance and I
have to switch to the Minister, for his questions. I am sorry.

Q66 The Parliamentary Under-Secretary of State for
theHomeDepartment(ChrisPhilp):Thankyou,MrMcCabe.
To pick up on the questions asked by the hon. Member
for Stockton North (Alex Cunningham) about minimum
sentences, we have minimum sentences in very rare
circumstances at present. Can you give the Committee
your views about the pros and cons or the considerations
we should have in mind if any proposals are made to
increase the range of circumstances or offences to which
minimum sentences might be applied?

Adrian Crossley: So that I understand the question
and I answer it properly, are you asking what merits we
would need to see in order for there to be an expansion
of minimum tariffs in sentencing? Is that what you mean?

Chris Philp: Or the risks. What are your views about
the principles of the possibility?

Adrian Crossley: My own view is that judicial discretion
should be king. I have not done any huge research into
this, but in my view and from my practice, sentencing
guidelines have become very prescriptive and they almost
railroad judges into decisions. Judges always have
parameters to work within, but what is before the court
is often something that is necessarily unique. Minimum
sentencing can shackle decision makers who are acutely
aware of the facts in front of them.

The only benefit I see is in cases where there are
overwhelming public interest concerns that mean that a
minimum tariff would adequately address a specific
mischief and would undo it. If I were to see that, I
would regard that as a pro for minimum sentences.
I would need to see an evidence base that that would
achieve that.

Phil Bowen: I agree with what Adrian says. In general,
a lot of the evidence from, for example, the United
States on mandatory minimums is not encouraging, but
I see an argument for Parliament identifying particular
crimes of concern and putting those in place. We should
be clear that the deterrent effect of that is likely to be
pretty mixed. The evidence is pretty mixed about whether
that kind of thing really does deter future crime, but I
can see the public need for the Government to be seen
to respond to public desires around particular signal
crimes. That is why, although I do not reject them out of
hand, I agree entirely with Adrian that judicial discretion
is extraordinarily important because judges will know
the facts of the case much better than the press or the
public watching on.

Q67 Chris Philp: In relation to the proposals to make
curfews potentially longer and more flexible, do you
think that will make community sentences potentially
more effective and might, furthermore, potentially reduce
reoffending?

Phil Bowen: I think the emphasis in the Bill and the
White Paper on flexibility around the use of electronic
monitoring is the strongest part of the proposals. What
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the Ministry seems to be doing, which I think is right, is
to encourage probation officer discretion and the flexible
use of electronic monitoring powers, both to control
people where there is need for further control, and to
loosen up things where they are doing well. Part of the
problem with electronic monitoring to date has been far
too rigid sets of curfews without the ability for probation
officers to vary them while people are on community
sentences. I certainly support that.

In terms of providing for longer periods of electronic
monitoring, I can see cases where that may well be
useful. The only note of caution that I would suggest to
the Committee is that the evidence base suggests that
for younger people—in particular, young adults who
live at home and people assessed as low risk—longer
periods of electronic location monitoring can have a
backfire effect. In other words, it can lead to increases
in reoffending. All that really means is that the Bill
provides the powers that it does, and it is then the job of
the probation service to use those powers as flexibly as
possible and in line with the evidence.

Chris Philp: Thank you. I was going to ask about
problem-solving courts, but I think that was covered
adequately in earlier questions. I think Minister Atkins
has some questions.

Q68 The Parliamentary Under-Secretary of State for
the Home Department (Victoria Atkins): This is a quick
question for Mr Crossley. The CSJ has obviously done a
lot of work over the years on gang crime and on the
many levers we can try to use to address it. What is the
CSJ’s view of serious violence reduction orders, namely
the piloting of stop-and-search orders for known—in
other words, convicted—knife offenders aged over 18?

Adrian Crossley: This policy actually has its origins
in the CSJ. We are obviously very supportive of the
serious violence reduction order. Just for clarity, and so
I can answer that more fully, this is a post-conviction
order. We regard it as being part of the wider system.
We do not regard it as a stand-alone solution to knife
crime in our country.

We see a very significant increase, not just in possession
of weapon offences, but of violent offences perpetrated
with the use of a weapon. What is clear to us is that we
need to do something about that which is robust enough
to challenge the mindset of someone leaving their home
with a weapon. We draw from the group violence
intervention models piloted in Boston in the US under
Operation Ceasefire, which create a sort of pull-push
effect. We really want to deter people from being able to
leave the home feeling that they are safe walking around
with a weapon. They should know that they are much
more likely to attract police attention if they are on
these orders. At the same time, in the sentencing court,
we would hope that the order would be able to include
other, positive provisions—perhaps even a knife crime
behaviour order. Real intervention, engaging young
people and pulling them away from that sort of offending
can also have a pull effect away from that kind of
offence.

I should say that currently, as it is being piloted, it is
only for adults. Our view is that knife possession is
pervasive across a number of age groups: it is particularly
concerning when young people are carrying knives. We

would like to see this scheme really being rolled out, so
that we can intervene early when people are younger, to
see that we do everything we can to take knives off the
street and keep people safer.

The Chair: As it is 2.45 pm, we had better call this
session to an end. I thank the witnesses for the evidence
they have given to the Committee.

Examination of Witnesses

Jonathan Hall QC and Matt Parr gave evidence.

2.45 pm

Q69 The Chair: We are now going to hear from
Jonathan Hall QC, the Independent Reviewer of Terrorism
Legislation, and Matt Parr, Her Majesty’s Chief Inspector
of Constabulary and the Fire and Rescue Services.
Again, this is a 45-minute session, so time is tight; we
have until 3.30 pm for this session. May I ask the
witnesses to introduce themselves for the record, please?

Jonathan Hall QC: My name is Jonathan Hall QC. I
am the Independent Reviewer of Terrorism Legislation
and I carried out a review into the management of
released terrorist offenders after the Fishmongers’ Hall
attack, which is relevant to the evidence that I will give
today.

Matt Parr: I am Matt Parr and actually I am not the
Chief Inspector of Constabulary; that is Sir Tom Winsor.
I am one of the Inspectors of Constabulary; I have been
doing that job for almost five years. I think the particular
reason that I have been asked to give evidence today is
that I have just led a series of inspections, including
around protests and the way police look after them;
into the Sarah Everard vigil; and then this week into the
way that the Police Service of Northern Ireland policed
a high-profile republican funeral. So I have been doing
quite a lot of work on protesting, and I have had some
discussions with the Home Office about the legislative
proposals.

The Chair: Thank you for clarifying that, Mr Parr.

Q70 Antony Higginbotham (Burnley) (Con): Mr Parr,
this one is probably for you. We spoke earlier today with
some other witnesses about protest and public order
policing. One of the things that we touched on was the
impact that social media has had. So I just wondered if
you could give your view of how protests and public
order policing have changed over the last 20 or 30 years,
and the impact that social media and the ability for
situations to evolve quite rapidly have played into that.

Matt Parr: Three aspects of that come to mind. First,
the use of social media has clearly enabled the organisers
of protests to be significantly more nimble. It means
that some of the obligations to engage with the police
beforehand can be circumvented, creating really quite
significant problems for police commanders in the way
they plan for protests.

That is the first aspect, which is reasonably obvious
to anyone who has been on or near a protest, namely
that there is huge potential for social media to be
used—in a good way; I am not saying in a bad way. But
its ability to galvanise and organise and inform people
to join protests or indeed in the way they conduct them
is wholly different to what the police had to contend
with 20 years ago.
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The second point is slightly more subtle. When we
conducted the inspection into protesting, we found that
more and more police forces are doing more and more
policing of protests, for one reason or another, and they
are also finding it ever more difficult to persuade their
officers to train to be public order commanders, or indeed
to make themselves available to do the lower levels of
training, so that they can then help out on the protests.

One of the reasons cited for that is that police officers
at protests—not in all cases; the temptation to generalise
and to be unfair to all protesters is something that we
have to resist here—sometimes get identified through
social media. One reason that they are disincentivised
from going on these protests and volunteering to train
to do them is that they are nervous about being vilified
on social media, having been identified beforehand. So
that is having a chilling effect for police officers and in
fact quite often damages their morale.

One of the things we said about the need to modestly
reset the balance in the interests of protesters versus the
public, and a remark made about decisions made by
gold or silver commanders who are the senior police
officers commanding the protest, is that they are often
nervous about the backlash on social media of any
decisions they take. One of the consequences is that
there is perhaps a tendency to default to the balance
being more in favour of the protester than otherwise.
That was my second point.

My third point is that a cautionary tale came out of
the inspection we did into the policing of the vigil
following the tragic death of Sarah Everard, and the
impact of what is frankly a single still photograph that
was circulated very quickly and very widely on social
media. That created a backlash, and we ended up with
some people, and indeed some public bodies and some
unions, calling for the resignation of the Met Commissioner.
In that report, we said that the reaction was unwarranted.
We all know that there is a danger that people get their
news and form their opinions from social media. We
trawled through hour after hour of police body-worn
video of the same incident and came up with a very
different view to what social media—completely under-
standably—led people to have. I will start with those
three points.

Q71 Antony Higginbotham: That is helpful. Do you
think that the proposals in the Bill will help with the
first of the three points you raised?

Matt Parr: The Home Secretary asked us to look at
five proposals at that stage in November, when she
asked me to give an initial impression of five of the
proposals going into the Bill. In the end, only four of
them went in. We had some reservations, but in general
we saw the four proposals—with some caveats, particularly
around the fifth one that did not go in—as having the
potential to enhance the effectiveness and efficiency of
the policing response to protest. If you want to discuss
the details of those, we can do that, but in answer to
your general question about whether they would assist
the police in getting the balance right in the age of
social media, I would say probably yes.

Antony Higginbotham: That is helpful, thank you.

Q72 Sarah Champion: This question is directed at
Jonathan: the terrorist clauses in the Bill are welcome,
and they seem comprehensive. Is there anything, in your
opinion, that is missing that you would like to see there?

Jonathan Hall QC: No, I tried to be as comprehensive
as I could when carrying out my review of the multi-agency
public protection arrangements. I thought long and
hard about the additional powers that might be needed,
and I am pleased that they are contained in the Bill. I
cannot think of anything else. From a detailed, legal
perspective I would just say that there are a couple of
points of detail about two of the powers, and maybe the
Committee will want to question or press on whether
further safeguards are needed. I did not draft the powers,
of course, and I recommended that they be done generally
and they have now been put into statutory language.
Overall, I have nothing to add to what is here.

Q73 Sarah Champion: I am not sure if either of you
can comment on this, but I particularly welcome pre-charge
bail being on the face of the Bill. The Minister and I
discovered the chilling effects of the 2017 legislation.
Will either of you say if the Committee ought to be
mindful of any resource issue around pre-charge bail or
release under investigation?

Matt Parr: Shall I go first? I am afraid it will be a
short answer. We are aware of the issue, and as you may
know we do a 43-force inspection of all police forces on
a rolling basis. We think that it is a bit early and that we
need more time to reach an informed view on the issue,
but we will look at it in our next round of inspections.

Jonathan Hall QC: I have a short point to add: I did
look at one issue. There are special arrest powers in
section 41 of the Terrorism Act 2000, and those powers
differ from other arrest powers in that they allow for
people to be held for up to 14 days. I did consider
whether there should be the power to bail after arrest in
section 41 in my first report, but for various practical
and technical reasons I thought that was probably
wrong. That is the only thinking I have done about that.

Q74 Sarah Jones (Croydon Central) (Lab): Jonathan,
could you outline your findings from the Fishmongers’
Hall inquiry to help the flavour of the Committee’s
conversation? I think we are all in the same place on
what is in the Bill, but it would be useful to hear that
from you.

Jonathan Hall QC: I thought there were three key
points. First, managing the terrorist risk from released
offenders involves practitioners from agencies who are
not always good at working together. For example, the
probation service and MI5 do not have, historically, an
easy way of working together.

Secondly, the likelihood of making really good decisions
at the right time, which is what matters, would be
increased if there was a shared understanding of risk.
That involves greater data sharing, and not just secret
data sharing—though that is important—but sharing
data from all other sources. One of the good things
about the Bill is that it resolves an uncertainty about
when data can and cannot be shared. It also requires
better understanding in all the agencies about what
tools exist. Probation has a really fantastic, powerful
tool—the ability to recall risky offenders to custody.
That is probation’s power—it is not the police’s or
MI5’s—and it is important for MI5 to understand that
and to make sure that the person making that decision
understood the risk. So a comprehensive understanding
of each of those powers is important and, as you know,
I recommended a couple of extra powers, which are in
the Bill.
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Thirdly, there is a particular difficulty in practice of
managing people who had not been convicted of terrorism
offences but who were of terrorist risk when released.
Take, for example, someone who went to prison for a
very violent offence and became radicalised in prison—they
present a terrorist risk on release. It is quite difficult to
get them into the structures that exist for managing
such a terrorist risk, but the Bill is going to change that
to make it easier—[Inaudible.]

Sarah Jones: You froze. You were saying, “to make it
easier”.

Jonathan Hall QC: The Bill will make it easier for
MAPPA—the management structures of risk—to apply
to all terrorist risk offenders. That is not just people
who were convicted of terrorism offences but people
who are of terrorist risk when they come out of prison.

Q75 Sarah Jones: Taken together with the measures
in the Counter-Terrorism and Sentencing Act 2021, you
have said that potentially there is nothing more legally
to do—we cannot guarantee that these changes would
have prevented what happened, obviously—but you did
mention a couple of concerns in a bit of the detail of
two of the powers. Would you like to expand on that?

Jonathan Hall QC: I have nothing to say in relation to
the power of the police to arrest urgently where there is
a breach of licence; that is a really sensible addition.
There is a power in clause 159 to apply for a warrant to
search the premises of a released offender, and I support
that. The point of detail is that it would be possible to
apply to a judge for a warrant that would allow you to
enter on any number—potentially an infinite number—of
occasions. If you think about released terrorist offenders
on licence, their licences can last a very long time—for
example, 10 or 15 years—so perhaps the Committee
may want to think about whether it is appropriate to
have a power that would authorise multiple entries into
a person’s premises throughout 10 or 15 years. The
power of multiple entry under warrant does exist when
you are talking about a live operation, and the police
find that quite useful. I am not quite sure whether it is
justified in the context of this particular risk. That is
just one small point of detail, more by way of a safeguard.

Secondly, I recommended and am pleased to see in the
Bill a power to search the person of a released terrorist
offender. For example, if someone is going to London
for the first time, or if a released offender who is very
dangerous is going to meet a probation officer for the
first time, that would authorise the police to pat them
down to make sure they are not carrying something.
That is good not only as a deterrent, but as a reassurance.
It is reassuring to have that ability, which exists in the
context of offenders under civil measures called TPIMs—
terrorism prevention and investigation measures.

The only small point is that in the Bill the purpose of
searching is
“for purposes connected with protecting members of the public
from a risk of terrorism”.

In other statutes, for example the Terrorism Prevention
and Investigation Measures Act 2011, the power is to be
used for
“ascertaining whether the individual is in possession of anything
that could be used to threaten or harm any person.”

When I was thinking about this point, I had in mind
patting someone down for a weapon or something of
that nature, rather than a personal search to check

generally whether they are complying with their licence
conditions. Again, that is something that the Committee
will probably want to consider—what precisely is the
purpose of the search. It may be that the purpose of the
search goes a bit wider than is necessary. Those are two
relatively small points of detail.

Q76 Sarah Jones: In March, I think you said there
was no proof that the desistance and disengagement
programme for released terrorists was working. Do you
think the Government have taken any steps to address
that? Is there anything in the Bill that addresses that
point?

Jonathan Hall QC: No, I do not think there is anything
in the Bill to address that. The only other bit of the Bill
relevant to my area of business is the power to refer an
individual who has become dangerous in prison to the
Parole Board so that they cease to be someone who is
automatically released and can only be released by
order of the Parole Board. I think that is sensible. I do
not know whether you know that I am doing a review of
terrorism in prisons at the moment. The need to be agile
and respond to the radicalisation that does sometimes
happen in prison is important, so that is to be welcomed.
I do not think—unless you can refer me to it—that
there is anything that addresses the question of
deradicalisation or desistance. I think the truth is that
officials will say that it is an ongoing process. I am not
saying it will not work with some people, but I would
not put all my eggs in that particular basket.

Q77 Sarah Jones: This question is for Matt. In the
“Getting the balance right?” report, the conclusion was
a modest reset of the scales. There is a disagreement as
to whether the Bill is modest. Can you appreciate the
arguments that have come from many organisations
that the breadth of powers in the Bill could have two
impacts? The first is that it is not a modest reset, but
quite a significant one, potentially going too far in the
other direction. Secondly, you talked about the blame
that the police have received on social media for decisions
on protest. I completely agree. Given the breadth of
powers in the Bill, is it possible that the police might be
more likely to be seen to be making decisions that are
subjective or political or whatever it might be, because
we as legislators are not clear enough on what the police
should and should not be doing in those situations?

Matt Parr: I have got quite a lot of sympathy with
what you say. We were very clear in what we said that
any reset should be modest. We also said that, because
of article 10 and article 11 rights, some degree of
disruption is not just an inevitable by-product, it is
sometimes the whole point of the exercise of protest,
and on that basis, it has to be encouraged. Zero protest
is certainly not the aim as we saw it; zero disruption was
not the aim either—some degree of it is inevitable. It is
just a question of where the balance lies.

I take your point. Some of the things in the Bill we
were not asked to comment on. For example, imposing
conditions on one-person protests—clause 60 in the Bill
—we were not asked to comment on. Some of the specific
areas such as access around Parliament—clause 57 and
then clause 58 if Parliament moves—we were not asked
to comment on, either. There are things that we did not
really look at, and therefore I have not got a judge on
what effect they might have and what the potential
benefit might be.
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Perhaps the most contentious would be the third of
the proposals that we were asked to look at that widens
the range of circumstances in which police can impose
conditions on protests: static assemblies or processions.
It could be either type. We said that at the moment there
are four acid tests. In the disruption one, it was “serious
disruption” to the life of the community. As I understand
it, the proposal is that that is modified to “significant
impact” and so on. Ultimately, these will have to be
judged in the courts. It struck me that it clearly aims to
set a lower bar. Personally, when I reviewed it, I did not
think the bar was necessarily the problem. There is just
as much of a problem with educating and training the
police officers and making sure they understand how
article 10 and 11 rights can be properly tempered. It was
a question of training and understanding as much as it
was of where the bar was for disruption.

Interestingly—again, I am probably simplifying it a
bit too much—there is quite a stark difference between
London, which obviously gets a disproportionately large
number of protests, and elsewhere. Senior police officers
outside London—again, I am generalising—tended to
think they had sufficient powers, and senior police
officers inside London tended to think that more would
be useful. I think that is a reflection of it.

I think yes is the short answer to your question. I
think there are dangers and, as ever, the bar for measuring
what was significant or what was serious should be a
high one. We all recognise that. It should not be done on
the flimsiest of pretexts. Again, it would then be open to
challenge, and I think police officers would only wish to
use it when they were confident.

Q78 Alex Cunningham: Clause 108 grants the Secretary
of State the power to prevent the automatic release of
prisoners who are considered to be a significant public
protection concern. Some experts have expressed concern
that the clause could create a cliff edge whereby an
offender prevented from being automatically released
would be released at the end of their term without
licence. Can you confirm that that is what you understand
by this? If that is the case, would it not put civilians at
greater risk?

Jonathan Hall QC: Certainly most of those convicted
of terrorism offences will have some sort of Parole
Board referral anyway, so automatic release for people
convicted of terrorism offences has virtually come to an
end. I spoke—

Alex Cunningham: Sorry, can I stop you there? Can
you explain the parole role in this, because my understanding
was that it would not actually happen?

Jonathan Hall QC: Let us say I get a determinate
sentence of eight years for robbery—no, let us say for
fraud, a non-violent offence. I will be released automatically
after four years. I understand the clause is intended to
allow the Secretary of State to ask the Parole Board to
look at me to see if I have become a dangerous offender
while in prison. Let us imagine I have been radicalised
and all the assessments are that I am a dangerous
terrorist offender. The Secretary of State could refer
that individual to the Parole Board to make a determination
that they should now be treated like a violent or a sex
offender. In other words, they will not be released
automatically at four years, but would have to apply for
parole. That is what I understand the clause does.

Q79 Alex Cunningham: The Bill vests that responsibility
in the Secretary of State. He is the person to make the
decision, not the Parole Board.

Jonathan Hall QC: Okay. I have to say that I have not
looked at the detail. The Parole Board has a role in
deciding whether that person should be released.

Q80 Alex Cunningham: Can I give you a quote from
the Prison Reform Trust? It said in its briefing:

“Making release from custody discretionary, and contemplating
the possibility that the period in custody could be doubled as
a result, is not some minor alteration in the administration of a
sentence. It is retrospective sentencing by the executive, a form of
internment, circumventing the judicial process and all the protections
it confers.”

Do you think the changes to automatic release have any
constitutional implications?

Jonathan Hall QC: I will confine myself to talking
about terrorist-risk offenders. I do not want to discuss
anything outside my remit. If you are talking about
people who are sentenced to be automatically released
as, for example, Usman Khan was, if in the course of
their time in custody it becomes apparent that they are
very dangerous, it is appropriate to be able to make
their case dependent upon the Parole Board.

As the evidence from the Fishmongers’ Hall inquest
has shown, Usman Khan came out with a huge amount
of risk, as a result of his behaviour inside. Does that
have constitutional implications? The current law is that
that sort of change, as you know from the emergency
legislation that went through last year, is not contrary
to article 7. Does it have big implications for individuals?
Yes, it does. It is a decision that would have to be taken
very carefully. Does it give rise to the risk of a cliff edge?
Yes and no. As you know from the Usman Khan case,
they had to be released, and there was no way of
changing that.

The point about someone’s release being discretionary
is that it is then open to the Parole Board to time their
release, and to delay their release if they are not safe
enough to be released. Of course, there is always a cliff
edge. A person could go to the end of their sentence.
The Parole Board could say, “We are not going to
release you at all,” and then they would come out
automatically. It adds something to put them in the
hands of the Parole Board once they have been identified
as a risk.

Q81 Alex Cunningham: Is it not a matter for the
courts, or a judge, to determine the sentence on an
offender, rather than the Secretary of State accepting
advice from the Parole Board?

Jonathan Hall QC: It is a really good question. It is a
power that will be exercised pretty rarely, I expect. I do
not think that you can ask the judge who passed the
original sentence to change the sentence. That would be
an odd situation, to ask the sentencing judge to reconsider
their sentence, on the basis of what happened in prison.

If you think, as I do, that there will be the rare case
where you need to delay someone’s release, I cannot see
an alternative mechanism, other than putting it in the
hands of the Parole Board. You are right that it will
disappoint some people, as I think we have discussed in
the past. I am slightly concerned about the fact that for
some dangerous terrorist offenders—people who have

53 54HOUSE OF COMMONSPublic Bill Committee Police, Crime, Sentencing and
Courts Bill



already been identified as dangerous—the role of the
Parole Board has now been abolished altogether, because
of the Counter-Terrorism and Sentencing Act 2021 that
is now in force.

I do not think it is a bad thing to have the Parole
Board looking at the small sub-set of individuals who
are identified as very risky. In the course of my review
into terrorism in prisons, I have seen evidence of individuals
who are very risky and potentially becoming riskier
because of how they are in prison. It seems right that
they should know that, as a result of the risk and what
they are doing in prison, their release may have to be
delayed.

Alex Cunningham: Well—

The Chair: I am going to have to stop you there. I will
switch to the Government side and Victoria Atkins.

Q82 Victoria Atkins: Thank you. First, Mr Hall, I
would like to understand how the measures relating to
MAPPA in clause 162 will improve public protection
and the management of terrorist offenders.

Jonathan Hall QC: First of all, it means that anyone
who is a risky offender—whatever they were put inside
for, whether they were sentenced for a terrorist offence
or were sentenced for a non-terrorist one but are in fact
a risk—can be managed under MAPPA. The law as it
stands states that someone must be a risk based on their
offending.

To take the example of a fraudster who went to
prison and was then dangerously radicalised and became
a terrorist risk, their risk would not in fact flow from
their offending. Clause 162 cures that, so that anyone
who is identified as a terrorist risk may be manged
under MAPPA. That is a good thing, because the
authorities found it quite hard to deal with that cohort
of people.

The other thing that clause 162 does is to make it very
clear that people can provide information to MAPPA
without having to do what they used to do when I
carried out my review, which was to look for information
gateways in, for example, the Children Act 1989 or the
Crime and Disorder Act 1998, because they did not feel
that there was a clear basis for them to share information
with MAPPA. As you will understand, the key thing
about managing terrorist risk is that all the right information
should be receivable. Clause 162 cures that point as
well.

Victoria Atkins: In other words, dealing with the
reality presented by a very small number of the most
dangerous offenders—dealing with that reality, rather
than being constrained by the fact that they committed
a fraud offence in the past, rather than a terrorist
offence.

Jonathan Hall QC: Exactly.

Q83 Victoria Atkins: Thank you. May I clarify
something, Mr Parr? Please forgive me if this was my
mishearing or misunderstanding. You asked a series of
questions in relation to the public order measures and
at one point, I think, used “significant”, rather than
“serious”. You said that HMIC had looked at the risk
of serious disruption and so on. Is that correct? Did I
understand you correctly?

Matt Parr: There were four tests in the law as it
stands, one of which is “serious disruption”. Clause 55,
I think, changes that to “significant disruption”, among
some others. It is a general lowering of the bar.

Q84 Victoria Atkins: I must confess that I cannot see
that wording—perhaps we can take this up afterwards.
Clause 55(6) talks about
“serious disruption to the activities of an organisation”,

or,
“serious disruption to the life of the community.”

That is the wording in clause 54 as well. As you will
understand, clauses 54 and 55 are about ensuring
consistency between moving protest and static protest.
We heard from police witnesses this morning that one
can flow into the other very easily, and back again.

May I also ask about clause 59? That places the
common law offence of public nuisance on the statute
book. Does the inspectorate have any views on that, or
has it made any recommendations on it previously?

Matt Parr: Not previously, but we did in the report
we put out in March. That was one of the five proposals
that the Home Secretary asked us to comment on in
particular. Our view was that we agreed with what the
Law Commission recommended back in 2015, I think.
We concluded, for much the same reasons as they did,
that that was a sensible thing to do. In summary, we
thought that protesters deserve to know where they
stand, and that there was no harm in making the rules
clearer than they are. It was supporting the Law
Commission’s proposal.

Victoria Atkins: Thank you very much indeed.

Q85 Chris Philp: May I start by asking Matt Parr if
you have any views on the proposals for out-of-court
disposals, in particular to simplify the current number
of out-of-court disposals, cautions and so on from six
down to two, following the pilot that took place in three
force areas?

Matt Parr: I am really sorry. I have not looked at
that. I cannot give you an answer, I am afraid.

Q86 Chris Philp: Not to worry; no problem at all.

Let me turn to Jonathan, if I may, going back to
clause 108, which Alex Cunningham was asking about.
This is in relation to prisoners sentenced for non-terrorist
offences who are deemed to become high risk in the
course of their sentence. To clarify, is your understanding
of the clause the same as mine—that the Secretary of
State does not have the power to unilaterally ask for
their prolonged incarceration, but instead the Secretary
of State simply has a power to refer the prisoner to the
Parole Board, which will then make the assessment of
dangerousness? It is the Parole Board that makes the
decision, not the Secretary of State; the Secretary of
State simply refers. Is that your understanding as well?

Jonathan Hall QC: Yes. I have it in front of me. I
think the point that Mr Cunningham was making is
that it is the Secretary of State who refers it, but you are
right: it is the Secretary of State who refers it, but
ultimately it is the Parole Board that decides.

Q87 Chris Philp: I think Mr Cunningham said that
the Secretary of State took the decision, so I was simply
seeking to clarify that the Secretary of State refers but
the Parole Board decides. Mr Cunningham also made
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[Chris Philp]

a point about the prospect of longer incarceration, and
he quoted the Prison Reform Trust. Jonathan, can you
confirm that no one can stay in prison for longer than
the sentence handed down by the judge? What this is
simply doing is potentially removing the release point,
and removing the release point within a sentence—
a sentence handed down by the judge that cannot be
exceeded—is considered lawful and compatible with
ECHR and other rights. Indeed, we have done it before,
have we not, in changing the automatic release provisions
in previous legislation?

Jonathan Hall QC: Yes, that is right. When the Terrorist
Offenders (Restriction of Early Release) Act 2020—the
emergency legislation that came in after the attack at
Fishmongers’ Hall—transformed people from automatic
release prisoners to people who would have to apply
to the Parole Board at the two-thirds point, it had an
effect on people who are currently serving. That was
challenged in the courts by one of the affected prisoners,
and the High Court concluded that it was consistent
with article 7.

Q88 Chris Philp: Exactly, and this would have a
similar effect. I was the Bill Minister for that Bill, and I
was delighted that the High Court found our legislation
to be lawful and compatible with human rights.

The final point that Mr Cunningham raised was in
relation to the potential for a cliff edge if somebody
serves all of their sentence in prison and is not released
early. He referred to the possibility of a cliff edge, which
exists in various other contexts that you have referred to
already. Am I right in saying that if the Government,
the security services or the authorities are concerned
about the risk that a particular prisoner might pose
following release if they were released without licence
conditions because they had served all of the sentence,
it would be open to the security services, acting through
the Secretary of State for the Home Department, to
apply for a TPIM if they felt the threshold was met?
That would be one option available if they wanted to
manage risk, accepting that TPIMs are rarely used.

Jonathan Hall QC: You anticipated what I was going
to say. Yes, that is available, but TPIMs are very resource-
intensive, and they are very rarely used for that reason.

Chris Philp: That is an option. That is extremely
helpful clarification.

The Chair: Does anyone else have any questions?

Alex Cunningham: I misunderstood the line about the
role of the Parole Board. I was concerned about what
happens beyond the completion of the sentence. As the
Minister says, the TPIM is used only in extremely rare
circumstances, and it was unclear when that would
apply and when it would not apply. Again, my concern
is the cliff edge—somebody being released into the
community without any licence conditions or further
restrictions on their movements.

Q89 Chris Philp: To clarify, the serving of the full
sentence is a matter for the Parole Board. It is open to
the Parole Board to choose to release the prisoner after
the automatic release point but before the end of the
sentence, in which case there would be a period on

licence between the release point and the end of the
sentence. It does not follow automatically that they
would be released with no licence period following,
although it is possible.

Alex Cunningham rose—

The Chair: Hang on a second. I think we are supposed
to be taking evidence from our witnesses. Do you want
to answer that, Mr Hall?

Jonathan Hall QC: Yes. To continue the thought,
where someone reaches the end of their sentence, their
sentence cannot be increased—for example, by adding
an extra licence period. In a way, it sounds quite a
sensible idea that if someone is very dangerous, when
they get to the end of their sentence you should just add
a licence on administratively, but that would be completely
wrong in principle, because the point of a licence is that
you can be recalled. If someone was sentenced to 10 years
by a judge and got to the end of their sentence, and you
then added on a licence period of, say, five years, if they
were recalled—quite a few terrorist offenders do end up
being recalled—they would end up serving up to 15 years.
That would, of course, be wrong in principle.

Q90 Sarah Champion: As the witnesses are talking
about parole, I have a specific question. Do you think
there should be an assumption that victims are able to
give either written or verbal statements to the Parole
Board about the implications of its decision?

Jonathan Hall QC: I am not trying to avoid it by
saying that it is a really good question, but I have not
properly absorbed the role of victims in the work that I
have done as reviewer of terrorism legislation. One of
the difficulties of terrorism is that you are looking more
at future risk than at past impact, but obviously, a really
bad terrorist attack has the most atrocious consequences
for individuals. I am going to slightly dodge it, if I may,
by saying that I have not really thought that one through,
but I will take it away.

Matt Parr: I do not really have anything to add. It
struck me at first glance—it is the first time I have
thought about it—as a reasonably attractive idea, but
again, I have not really given it a particularly great
amount of thought.

The Chair: Are there any further questions? It appears
not. In that case, I thank you both very much for your
evidence.

Examination of Witnesses

Councillor Nesil Caliskan, David Lloyd and Alison
Hernandez gave evidence.

3.26 pm

Q91 The Chair: We will now hear from Councillor
Nesil Caliskan, chair of the Local Government Association’s
Safer and Stronger Communities Board; David Lloyd,
Police and Crime Commissioner for Hertfordshire and
criminal justice lead for the Association of Police and
Crime Commissioners; and Alison Hernandez, Police
and Crime Commissioner for Devon, Cornwall and
Isles of Scilly, and roads policing lead for the Association
of Police and Crime Commissioners. We have until
4.15 for this session. Would the witnesses introduce
themselves for the record, please?
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Councillor Caliskan: I am Councillor Nesil Caliskan.
I am chair of the Local Government Association’s Safer
and Stronger Communities Board—[Inaudible].

The Chair: We are having a bit of a sound problem
here. Could you repeat that, Councillor Caliskan?

Councillor Caliskan: Thank you, Chair—I hope you
can hear me now. I am Councillor Nesil Caliskan. I am
chair of the Local Government Association’s Safer and
Stronger Communities Board and the leader of Enfield
Council.

The Chair: While we straighten out the sound, let us
go to Mr Lloyd.

David Lloyd: Hello, I am David Lloyd. I lead on
criminal justice for the Association of Police and Crime
Commissioners, and I am the recently re-elected Police
and Crime Commissioner for Hertfordshire.

Alison Hernandez: I am Alison Hernandez, the national
lead for roads policing and safety on behalf of the
Association of Police and Crime Commissioners, and I
was recently re-elected the Police and Crime Commissioner
for Devon, Cornwall and Isles of Scilly. I am here
particularly to give the voice of the public on some of
the areas in the Bill, and in our role as a scrutineer of
policing.

The Chair: Thank you very much. We are trying to
straighten things out with Councillor Caliskan’s sound—
hopefully we can get that sorted—but we will proceed
because of time. I call Ian Levy.

Q92 Ian Levy: Over recent years, we have seen more
demonstrations in cities. Could the panel give me their
views about that, and how intimidating it can be to
local communities—people who want to live their everyday
lives? Do you agree that a balance has to be struck
between people who want to demonstrate peacefully
and other people who do these prolonged demonstrations?
I would value your opinion.

David Lloyd: I think you make a really good
point. Demonstrations are frustrating, especially when
they put other people’s livelihoods at risk. Certainly,
in Hertfordshire, we had an Extinction Rebellion
demonstration that really put free speech at risk by
closing down the printing press in Broxbourne, which
my friend, the other Chair of the Committee, Sir Charles,
will know all about. Certainly, it was difficult to balance
the right to demonstrate against the right to free speech.

I think that the strengthening in this Bill is very
helpful, although in that specific demonstration the
issue was not so much whether the protesters could be
arrested, but how they could be arrested, because of the
way they had got themselves in some very clever holes
so that you could not unpick them. However, I think we
really do need to think about the broader population
when people are demonstrating, rather than just the
rights of the demonstrators.

Alison Hernandez: As you will know, it does not
matter which police area the protests occur in; there is a
reflection upon police forces nationally from communities
thinking, “It is happening where we are, where we live.”
There is sheer frustration about some of the disruption
that has happened. One of the key factors for us is that

it is about being proactive with people who want to run
peaceful protests. Our police force in particular has
been very good at doing that. As you may be aware, we
have the G7 summit coming to us in June in Cornwall,
so we are very sensitive, to a heightened extent, about
this particular area, and we want to facilitate peaceful
protest.

I think these measures in the Bill are needed. Anything
that gives the police a tool that ensures public confidence
in policing and shows that mob rule does not rule is
really important. It really is reflected in public confidence
that our police force is on the side of those who are on
the right side of the law.

Ian Levy: Thank you. Councillor Caliskan?

Councillor Caliskan: I think it is important to differentiate
between protest and the opportunity for the public to
come together for things like a vigil. That is obviously—
[Inaudible]—the very tragic death of Sarah Everard,
for instance.

The Chair: Are you able to bring your face closer to
the microphone or bring the microphone closer to your
mouth? I think that would help.

Councillor Caliskan: Is that better?

Ian Levy: A little bit.

The Chair: Okay, try now.

Councillor Caliskan: And we must also differentiate
between a one-day vigil or protest and something that is
over a longer period of time. In my experience, from
having spoken to council leaders from across the country,
the best way that peaceful protest is facilitated is planning
in advance. That means the community and organisers
having a good relationship with the police, and local
forces working closely with local authorities ,so that
you know when gatherings will take place, how you can
put measures in place to support them to express their
views and do so in a safe way. Differentiating between
short-term gatherings and long-term gatherings is
important.

Ian Levy: A community is a community, and free
speech should be exactly that—not about the person
who can shout the loudest or bang the biggest drum.

Q93 Sarah Champion: My first questions are to the
councillor. We might need to follow up in writing—I am
a bit deaf, I am afraid. I am very aware of the multi-agency
work that happens between local authorities and the
police, but I am also aware of the unequal distribution
of resources to do that sort of work, with local authorities
often having their statutory duty, meaning that they
have to pick up the brunt of the work without necessarily
additional resources coming their way. Are there things
in the Bill that give you and your members concern with
regard to the resource implications for local authorities?

Councillor Caliskan: The first thing to say is that the
Local Government Association broadly welcomes the
Bill. We recognise its intentions for victims of crime and
to support communities. However, there are aspects of
the Bill, for instance, the offensive weapon homicide
reviews, that I referred to, that lack clarity on the
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implications for resources, and why they are necessary,
given that other reviews take place that could probably
cover some of the issues. Reviews take place when you
want to learn from an incident. It is unclear what the
outcome of an offensive weapon homicide review would
be and what learning would be achieved from that.

On the broader point about resources and support,
local government have been under incredible pressure in
funding youth offending services for several years. We
know that youth services have seen a cut in their budgets.
Youth offending services primarily have two functions:
to stop reoffending, and to stop offending in the first
place. The second function is not a statutory responsibility,
and it is up to local authorities and partners, such as the
police and NHS, to be willing to put in resources to stop
offending in the first place. The early intervention and
prevention aspect of things will be critical if the intention
of the Bill to reduce crime over a long period of time is
serious. Alongside the statutory responsibilities that the
Bill sets out, the LGA’s view is that it is critical that
there are adequate resources to be able to intervene with
preventive measures at an earlier stage.

Q94 Sarah Champion: That is very interesting, thank
you. Alison, I have a particular interest in road safety
because I have a smart motorway running through my
patch. That is not covered in the Bill and—I have
looked—I cannot see scope for getting it into the Bill.
From a road safety perspective, are there other areas
that we could add to the Bill that would make a difference?

Alison Hernandez: There are a few bits in the areas we
have been looking at. One area that is particularly of
public interest is around the level of offending on our
roads from poor driver behaviour generally. There is an
absolute appetite from the public—we carried out a
survey about 18 months ago on road safety through the
Association of Police and Crime Commissioners and
over 66,000 people responded. It was absolutely clear
that people witness offending behaviour on the roads
where they live for about 70% of the time. So there is an
appetite for more enforcement and for the fines levels,
and that is in the Bill around delivering courses for
some of those driver behaviours, which I think is really
great. We are interested in seeing another area, which
would be a levelling up of the fines for some of those
offences. They are all different, whether for speeding,
using a mobile phone, or not wearing a seat belt. The
fines are all at different levels. Our suggestion is: why
don’t you level up the fines, then you also have an
opportunity to spend more funding on road safety?

Q95 Siobhan Baillie (Stroud) (Con): On unauthorised
encampments, I am sure all the MPs in the room receive
a mixed bag of correspondence on this issue.

I am very interested in this issue and there are two
parts to my question. First, do you think that the
existing powers under the Criminal Justice and Public
Order Act 1994 are sufficient to address the issues that
arise from unauthorised encampments for communities
that are affected? If not, do you think that this Bill goes
some way to fill any gaps that have been identified and
raised by a number of different groups?

Separately, regarding local authorities, I think it is
little-known that local authorities are actually required
to find space for Travellers’sites, transit sites and authorised
encampments. Do you have examples of local authority

areas that are doing that alongside communities and the
police, and it is working well? And what more can local
authorities do?

The Chair: Who do you want to start with?

Siobhan Baillie: Alison Hernandez. Thank you.

Alison Hernandez: There are a few things, actually.
Some of the existing arrangements under the legislation
that you mentioned are quite strong, but there is a
resistance—a nervousness—among police actually to
deliver on them, and I think that having a very clear
criminal offence makes it a lot easier for the police to
act.

At the moment, if you look through the National
Police Chiefs’ Council guidance on how to deal with
unauthorised encampments, it refers to a number of
elements that must be met before the police take some
action. This change actually enables the police to make
that decision much more easily and more simply, so we
really support the change to the way that we are looking
at this issue.

I want to be clear that right now, as we speak, I have
two unauthorised encampments, one in each county:
one in Truro; one in Cranbrook. And these encampments
are really affecting our communities’ confidence, by
allowing people to break the law and cause damage.
Actually, our communities are taking extreme measures
to try to stop these unauthorised encampments from
happening. This is not about being against people who
have an alternative lifestyle; having such a lifestyle is
absolutely fine. But when they impact on the communities’
amenity and actually cost the community money to
clear up and solve issues, this offence helps to make it
really clear that we do not want to see that situation in
our communities.

I will just add that the sort of extreme measures that I
have witnessed here in my area of Devon and Cornwall
include a local council spending £18,500 on metal gates
with locks to stop people from accessing pieces of land,
which people have still broken into and accessed. The
council have now built a concrete wall to stop those
people, but it is also stopping local communities from
using that land, too, because the council do not want to
spend more money to clear up the land afterwards. So
there is a challenge about sites—absolutely—for local
authorities to consider, but I think this offence makes it
clear for policing that there needs to be action.

Councillor Caliskan: The issue is experienced by local
authorities up and down the country to different extents.
I think it is true to say that there is disruption and that it
can cost local authorities resources and funds. It is also
true to say that across the country our Gypsy and
Traveller communities are badly served in terms of sites
that are allocated through planning policy, and it does
not help when local plans take a number of years to
agree things for them. So, even when there is a clear
commitment to find additional sites, it can take years to
identify those sites in planning policy. It is partly a
planning policy issue and it is partly, I think, a lack of
commitment to be able to find adequate space for our
Traveller communities.

However, I have to say that the best example of
existing local government being able to accommodate
Traveller communities is when local authorities proactively
build relationships, and while the Bill clearly sets out a
way forward to be able to deal with the issues from an
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enforcement perspective, that is only a part of the
picture. The LGA’s view would be that alongside that
there needs to be a genuine commitment to accommodate
communities, to have adequate spaces and to support
those communities in additional things that they might
need, such as health provision. Over the past year, there
have been good examples of local authorities appointing
community liaison individuals just for Traveller communities
to be vaccinated, for instance. It costs local authorities
resources, but there is a bigger picture that has to be
considered.

David Lloyd: I think first of all we have got to start to
look at how we can work together across the public
sector, and I do not think that we are good enough at
that. Very often, the first thing that happens is that the
police are called to move on rather than thinking about
what the issue is in the first place. Certainly, when I was
first elected to a local council back in 1992, we had
issues with Travellers and unauthorised encampments.
If we had started then with a policy of ensuring that
every single borough and district council had sufficient
provision for those who may pass through, so that then,
when there were unauthorised encampments, they could
be moved on to those places, I do not think that anyone
would feel that there was a problem in doing that. The
issue is when there is no other place reasonable for them
to go that is within close proximity. I do not think the
duty of the districts and boroughs in two-tier areas and
local councils in other areas is enforced sufficiently.

We always have to think about what it is that victims
of all crimes and members of the public think most of
all. One of the things that concerns people most of all is
when there is an encampment—very often, it happens
around a bank holiday weekend—and it seems that
nothing can be done. I think that the strengthening
powers within this will be helpful but that does not, in
the long term, help with the real problem, which is: is
there sufficient provision? We have got to do something
alongside that.

In this discussion, along with the earlier question
where Sarah Champion asked “What about budgets?”,
we have to find a better way in local government—and I
am proudly a part of local government as a police and
crime commissioner—to share all of our budgets and
we have to find a better way to plan together. Because
one of the problems is that the issue of unauthorised
encampment is always pushed to someone else as their
problem, rather than any one of us picking it up as our
problem. We have got to find a way through that.

Allan Dorans (Ayr, Carrick and Cumnock) (SNP):
The Bill introduces offensive weapons homicide reviews.
What do you see as a rationale for holding only reviews
where offensive weapons are involved? Why is the focus
on this type of weapon and is there not a danger that
those who have lost loved ones to other causes or other
methods will feel that their loss is less valuable than
others? That is to anyone who wishes to answer that. I
think we will start with Councillor Caliskan, please.
[Interruption.]

The Chair: I think we have lost you again, councillor.
Shall we go to someone else while we see if we can sort
this out?

Allan Dorans: Mr Lloyd?

David Lloyd: My understanding of the Bill—you will
understand it better than me, probably—is that it does
not get rid of other homicide reviews. Of course, the
one that probably you and all of us are familiar with is
the domestic homicide review, which is always very
helpful, and we all learn a great deal across all agencies
around that when that happens. I think this builds on
that and that is reasonable.

One of the areas of focus at the moment is around
serious violence. I think it not unreasonable, therefore,
that we take a little bit more time and we have a little bit
more evidence around what has gone wrong. I am a real
believer in evidence-based policing, and we have to look
at that really closely. I am very much in favour of that. It
is going to be, remember, an 18-month pilot. If that
brings about initiatives to prevent homicides and protect
communities, I think that is a very good idea.

The Chair: Let us try Councillor Caliskan again.

Councillor Caliskan: Hopefully you can hear me now.
I agree with what David said about the pilots, and it will
be interesting to see the outcomes. The direct comparison
is to domestic violence homicide reviews, where there
can be very clear learning; and being able to learn, as a
system of multiple agencies, where you might have been
able to intervene earlier to stop something helps us to
reduce crime in the future.

The issue with offensive weapons homicide reviews is
that the evidence shows that somebody with an offensive
weapon may not necessarily know their victim. You can
take knife crime, for example, and compare it with
domestic violence. In most cases of domestic violence,
the victim and the perpetrator would know each other;
that is not necessarily the case—in fact, most often is
not the case—when it comes to knife crime.

I think it will be interesting to see the outcome of the
pilots, but we have to be careful that we are not just
creating additional burdens on agencies and that we
have clear criteria and pathways for learning. Also, who
will be the owner of the outcomes? Who will be responsible
for being able to implement some of those lessons
learned? I think that level of detail is probably missing
from the Bill, so I wait to see the outcome of the pilots.

Alison Hernandez: One of the challenges around
domestic homicide reviews is the lengthy delay from,
obviously, when the incident happened to when the
review is completed. Often, the challenge we have is that
people have moved on and some of the corporate
learning from it is not actually kept well within the
organisation. So I think that that accountability around
this trial would be really helpful, to be clear. There are
opportunities around things like local criminal justice
boards and there are opportunities through police and
crime commissioners of actually holding on to this as
part of something that we have to report on. So I think
it would be good to look at that accountability to make
sure it does not become a paper exercise and is not
really utilised in decision making.

Q96 Bambos Charalambous: I have just one question,
about youth remand. I want to ask what assessments
people have made about the remand to local authority
accommodation for children and, in particular, for
Councillor Caliskan, what constraints she feels that she
or her authority has in offering such accommodation.
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Councillor Caliskan: The burden of finding alternative
accommodation is really about the fact that you are
competing. You are competing because you may have
victims of domestic violence that the local authority
also needs to find accommodation for. So it is about
limited resources. It does happen already: they will be
rare occasions, but there may be examples where a
young person needs to be relocated because they may
have been involved in county lines or gang activity. But
it is not simple and it is not just about relocating that
individual—

The Chair: Councillor, I am very sorry to interrupt
you. Is it possible to bring the mouthpiece closer to
your mouth? We are really struggling to hear you.

Councillor Caliskan: How is that? Is that better? I will
hold it.

The Chair: Let us try.

Councillor Caliskan: Hopefully you can hear me a bit
clearer. The other point I was going to make is that it is
not as simple as just relocating an individual. It is often
a family that you have to relocate, and there are additional
processes associated with that. Examples of issues
are employment for the parents and the tenure of
accommodation. If they own their own property, relocating
them becomes more complicated. The picture is
complicated, as you might expect. This is possible; local
authorities do do it, but it takes multi-agency working
and it requires a real bespoke approach depending on
the individual and the family that you are trying to
support.

Bambos Charalambous: Do Alison or David have any
insights? I imagine not, but if they do I am happy to
hear from them.

David Lloyd: All I would add—I am sure Members
will be very much familiar with this—is that probably
the vast majority of our criminals are under the age
of 25 and a huge number of them are under 18. In
Hertfordshire a couple of years ago, three quarters of
our murders—we have very few—were committed by
people under the age of 18. So in many ways we need to
get how people are being remanded right. There are
greater rights that children would rightly expect and
have, but that does not mean to say that some of our
most serious criminals are not children. Getting that
balance right is difficult.

Councillor Caliskan: If I might add, there are good
examples throughout the country where youth offender
services are intervening at an early stage that not only
supports individuals not to reoffend but provides a
family approach, supporting siblings who may be at
risk of being involved in criminal behaviour. That early
intervention makes a real difference, so as local government
we would look to see how such public health approach-led
practice could be rolled out more consistently across the
country.

The Chair: Commissioner Hernandez, do you have
anything you want to add?

Alison Hernandez: Just one point in relation to youth
remand. The challenge in helping young people and
getting that right is the gap between arrest and conviction.
With the courts backlog there is at the moment, that
can be a long gap, and one of the challenges is that

sometimes you cannot work with that young person
until they get to the point of conviction. I just wanted to
flag that up, but that is more about charge to conviction
than remand and awaiting.

The Chair: Mr Goodwill, have you got a short one
you want to squeeze in?

Q97 Mr Goodwill: It is a quick follow-up to the
points on illegal occupation of land. We see a situation
where Travellers purchase land and then occupy it—they
obviously do not plan to travel a great deal more—and
it becomes a planning issue rather than one of trespass
and occupation. I cannot see anything in the Bill that
would address that. I know that the planning process
can be protracted. Could more be done in that area?
Perhaps Mr Lloyd might comment.

David Lloyd: I feared that you were going to say that.
I am not convinced that anything can easily be done.
Clearly, on private land, there is a planning process, but
it is private land, and that is difficult. I think you are
talking specifically about where someone has purchased
land and invited people in, and they may well have
inappropriately developed that land so that there is a
site built there. It is very difficult to know how to deal
with that. I certainly have not got the answer. You may
well have an answer among you, but how you get the
planning process to discriminate, if you like, in a positive
way against that which is clearly not right and for that
which is right will be difficult.

Mr Goodwill: Thank you.

The Chair: I think we can allow each side of the
Committee seven or eight minutes.

Q98 Sarah Jones: I know all three of you are incredibly
busy doing very important jobs, so thank you for giving
us the time today. I want to talk about the duty to tackle
serious violence and the view in the consultation among
some people in the police and local government that it
was perhaps better to go down the route of enhancing
and building on community safety partnerships, as
opposed to this new layer of multi-agency collaboration.
Obviously there is not one way that works better than
any of the others, but can you talk through some of the
challenges of how you get organisations to work together?
We envisage a public health approach to tackling serious
violence, where everybody comes together to look at the
evidence and what the violence issues are in the area
and works out ways to prevent them. Any one of you
can go first.

David Lloyd: Can I come in first on that and perhaps
also bring in another bit? One of my concerns about the
Bill is that it does not go far enough; in fact, it does not
really mention how we might use police and crime
commissioners more. My concern has always been very
much about trying to be at the centre of the criminal
justice system and how we bring that together with
someone who is a focus for that on a local basis.

One of the benefits of police and crime commissioners
has been their ability to bring different parts of the
criminal justice system together, along with local authorities,
so that we can better ensure that we reduce violence and
crime, that the lessons are properly learned and that we
put support for victims and perpetrators in the right
place. I think it is perfectly reasonable to establish the
situation as we are doing it, but we need to go further.
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One tends never to talk about what is not in a Bill, but
the big thing this misses, as far as I am concerned, is
how you put PCCs at the very heart of the criminal
justice system.

Frankly, with extra duties falling to police, more
people will be arrested, and they will end up in a queue
going to court which is getting ever longer. Until you
have got someone who is able to break through that
long queue to get to court, none of this will really work.
That is a crisis that we need to solve, and I think we
have a solution in trying to give more power to police
and crime commissioners. That might be a discussion
for another day, but it is something we really need to
focus on.

Councillor Caliskan: I think the LGA would highlight
that a prevention-first approach is a long-term, sustainable
approach to deal with crime in our communities. We
absolutely support collaboration and a multi-agency
working approach, because it works. The evidence
demonstrates that it works, and the best and most
successful outcomes demonstrate that. Take the violence
reduction units, for example; there are very good examples
of that.

There are not violence reduction units everywhere, so
there is this inconsistency. They were, as I understand it,
first established based on the areas where there were
high levels of knife crime. Now, whether that should be
the criteria going forward is a matter for debate, but I
would emphasise again that the long-term statutory
responsibility is suitable and that the multi-agency approach
is properly resourced to be able to deliver those early
interventions.

The community safety partnerships are really welcome
as well. Again, there are some good examples of them. I
guess that the benefit of community safety partnerships
is that local communities can decide what the issues are.
That gives communities agency, and it allows different
organisations to come together to have ownership of
the problem.

We at the LGA would ask for there to be more
consistency. For that, we should see violence reduction
units extended and offered in more areas, and there
should be a more sustainable funding model. If we are
serious about seeing a reduction in crime, we have to
have models that move away from just one-off grant
funding or one-year grant funding, to five-year periods
of funding, so that there can be long-term projects.

Alison Hernandez: If I may say, I get a bit frustrated
with the conversation about funding, because it is not
all about having funding from the Government. I absolutely
applaud the serious violence duty. One of the challenges
that we all recognise is that, generally, society is getting
more violent. This isn’t, “Who has got the most violence
in their area?” We have a general societal problem,
which every area needs to be looking at, focusing on
and tackling.

In Devon and Cornwall, we are not one of the areas
that received the violence reduction unit funding, so the
chief constable and I have come together in a partnership
to establish a serious violence prevention programme.
We are funding that through council tax payers’ funding,
because we believe that it is fundamentally important
that we make this a priority. So you can do it yourselves
if you think it is important. The serious violence duty
will help people to see that this must be prioritised to be

tackled. We want to do prevention; we do not want to
deal with the things in the Bill that are just about
enforcement and the hard end of it. We are able to look
at that early intervention and prevention.

Many Members will have heard of things such as
Operation Encompass, which is throughout the country
in all 43 police forces, to try to help children who are at
the receiving end of domestic abuse. In that sort of
thing, we are trying to help children as young as possible,
to break that cycle of violence. We fundamentally know
that domestic abuse is one of the key issues that, if not
tackled at a young age, leads to more violence in later
life. I am an absolute supporter of the serious violence
duty. We have things within our own powers, as
commissioners with our local authorities, to set the
priorities to tackle that.

Q99 Sarah Jones: Okay. Nesil, we have sort of had
this conversation already about unauthorised encampments.
The view from the police organisations that gave evidence
today, and others I have spoken to, is that the existing
legislation is sufficient; what is insufficient is the provision
of sites for people, and you cannot enforce without
there being places for people to go. The number of
permanent sites has gone down over the last few years.
What needs to happen to ensure that local authorities
can increase the number of permanent pitches for Gypsies
and Travellers in their area?

Councillor Caliskan: I think you are right. There is no
point talking about just enforcement if you want to see
community cohesion. Enforcement alone does not allow
for Gypsies and Traveller communities to have their
place in our community when they want it. It is the
nature of their protected characteristics.

What needs to happen? There was a question mark
over the efficiency of—[Inaudible]—policy. There has
to be a commitment from local authorities that those
sites are allocated. The statutory legislation that already
exists for these protected characteristics needs to be
taken seriously. We should be meeting the obligations
that are already set in statute, which says that we should
have adequate sites for these communities, but we just
do not.

I would like to give parliamentarians some reassurance
that the LGA absolutely takes tackling crime seriously.
That is why councils up and down the country fund
multi-agency working. We take it really seriously—it is
a priority, because residents tell us that they want to be
safe. We also recognise that crime is a symptom of what
is often a complicated socioeconomic issue. If we want
to collectively be serious about tackling crime, we have
to tackle it at every stage, which means talking about
prevention and—[Inaudible.]

The Chair: I think we will switch to the ministerial
side of the Committee.

Q100 Victoria Atkins: On the subject of unauthorised
encampments, can you give us any insight about the
harms and costs caused by unauthorised encampments
in your local areas?

Alison Hernandez: I want to be really clear what we
are all talking about. We are not talking about all
Gypsies and Travellers.

Victoria Atkins: Exactly.
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Alison Hernandez: We are not talking about the travelling
community. We are talking about a minority of people.
I have examples in Exeter city where the local authority
created a very nice site so that we could admit them
quicker from where they were. It had everything that
they needed and the facilities that they wanted, and it
was in a nice, secluded spot. When the police went in to
evict them, they decided not to go to that site that was
available to them. They wanted to go to the next game
that they wanted to play. Let’s be really clear about this:
we are talking about a minority of people who do not
want to abide by the law of this country. I believe we
need this offence to support our communities and to
send a very strong message: you do not do this type of
behaviour.

I mentioned the £18,500 metal fencing created at
Drumbridges roundabout to stop them accessing that
land. They broke into that land. I have communities
who will tell me that they have spotters who go ahead to
break open the gates, so they will use the excuse that the
gates were already open. All these sorts of things are
happening. I have asked about CCTV—can we put it on
the main sites where we have these things happening? It
cannot be done, because of human rights—because it is
where someone is living. Every place you turn to as a
community to try to solve this problem is not available.

For me, harms are being caused. On Dartmoor alone,
when they had an unauthorised encampment, it became
absolutely huge. When these things get so huge, no one
can move them on, because the amount of resource
required to do so is immense. The bailiffs were going to
cost £50,000 a day, and they would still need police
back-up in order to do it. The cost is absolutely huge.
There is something about sending a message through
this Bill which tells the public that we are on their side
and that we do not support people who do not want to
abide by the law.

David Lloyd: I entirely agree with that. In Welwyn
Garden City, we have a person who has almost been
driven to the verge of bankruptcy because there was an
unauthorised encampment which decided, at the same
time, to take on industrial-level fly-tipping. It would
cost about £150,000 to move those materials. That
originally happened 18 months or two years ago. It is
still there among all the woodland.

These people are at the end of their tether. The cost is
not just monetary. I have people calling me who really
are frightened because they have had large numbers of
people on their own land and they feel intimidated and
personally threatened. We need to do something about
it. Much of it is about sending a message.

While I recognise that it is not helped, as I said earlier,
by the fact that local authorities do not provide sufficient
spots for Travellers to move on to—I recognise that is
something we need to do—we also need to send a
message that these people can be moved on if they are
in an unauthorised place. We need to send that message
out again, as Alison has said far more ably than me, so
that the public recognise that we are on their side and
we are on the side of the underdog.

Councillor Caliskan: All I would add is that I recognise
that there are strongly held views, and we have councils
who articulate exactly what colleagues on this panel
have spoken about. It can be a huge cost to a local
authority.

The best way to deal with these issues is through a
collaborative approach, not just through agencies in a
particular area, but also with the communities themselves
who may be occupying the space. Something has got to
give at some point, and an obvious solution is trying to
identify space. Local authorities absolutely do not want
to be encouraging criminality and disruption, not least
because it costs a lot of money, but we could be going
round and round in circles unless we find a long-term
solution. I recognise that the Bill is an attempt to do
that. All I would say is that in order for there to be a
collaborative approach, alongside that there needs to be
an approach that is about dialogue with communities,
too. I do not think that contradicts anything that other
panel members have said.

Victoria Atkins: Just to assist the Committee, clause 61
focuses on the conditions whereby this offence can be
committed. The phrases “significant damage”, “significant
disruption” and “significant distress” appear to cover
the descriptions given by Commissioner Hernandez
and Commissioner Lloyd.

On the serious violence duty, where the Government
are requiring local agencies to work together to draw
together plans to tackle serious violence in their local
areas, I am happy to reassure Commissioner Lloyd that
clause 13 very much views police and crime commissioners
and mayors with policing powers as having a convening
role in that. What value do you think will be gained in
your local areas from requiring these organisations—vital
as they are, in their many ways, in tackling the serious
violence that we hope to prevent—to get around a table
and work together with schools and educational
establishments, in particular, to ensure that we prevent
serious violence?

The Chair: Very briefly, please, because we are almost
out of time.

David Lloyd: Things that are asked for specifically
and are required of us get done. This measure strengthens
what many of us are already putting into our own
police and crime plans. It is always better to place a
duty on us, because that ensures that it gets done. We
really do need to ensure that the scourge of serious
violence is reduced. There are many parts of the country—
thankfully not Hertfordshire—where this is out of control,
and this measure will help.

The Chair: I think we had better leave it there.

Councillor Caliskan: I think—

The Chair: Order. We will stop, because we are out of
time. I am sorry, Councillor Caliskan, but we have a
very tight schedule today. I thank the witnesses for their
evidence, and I thank Councillor Caliskan for persevering
with some of the sound problems.

Examination of Witnesses

Adam Wagner and Marc Willers QC gave evidence.

4.16 pm

Q101 The Chair: We will now move on to our sixth
panel of witnesses. We have 30 minutes. Could I ask you
to introduce yourselves for the record, please?

Marc Willers QC: Good afternoon. My name is
Marc Willers. I am a QC barrister practising at Garden
Court Chambers.
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Adam Wagner: Good afternoon. I am Adam Wagner,
a barrister practising at Doughty Street Chambers.

Q102 Sarah Champion: From a human rights perspective,
are any groups disproportionately discriminated against
in the Bill?

Adam Wagner: I will leave the Gypsy and Traveller
aspect to Marc. From a protest perspective, what worries
me about the Bill is that it decouples the public order
element from the Public Order Act 1986. It makes that
Act do things that it was not designed to do—to protect
public order by effectively giving the police powers to
impose directions on any protest that is very noisy,
which is any protest.

In terms of discrimination, I regularly act for clients
who protest—not for any particular thing; I act for
clients who protest all sorts of things. My concern is
that the police and potentially the Government will end
up cherry-picking the kinds of protest that they consider
to be valuable and the kinds that they consider to be
problematic. That will ultimately be a political decision,
not one based on public order. Ultimately, it does not
matter whether it is a left-wing Government or a right-wing
Government—they will have the ability to discriminate
against groups that they do not agree with.

Marc Willers QC: You might have guessed that I am
going to indicate that the Bill, particularly part 4,
discriminates against Romani Gypsies and Irish Travellers,
two ethnic minority groups with a traditional way of
life, an integral part of which is living in caravans, and
which also involves nomadism. The Bill will criminalise
trespass at a time when many of those who resort to and
reside on unauthorised encampments have nowhere else
to go, the reason that being site provision, an elderly but
enormous elephant in the room, has not been addressed
since 1960, when the Government and Parliament of
the day introduced the Caravan Sites and Control of
Development Act 1960, which closed the commons.

A statutory duty was introduced in 1968 by Lord Eric
Avebury, but that duty was subsequently repealed in
1994. I am afraid that the encouragement of private site
provision has failed abysmally, and we still have a
cohort of Romani Gypsies, Irish Travellers and, indeed,
new travellers who do not have a lawful stopping place.
Criminalising trespass and giving greater powers, which
the police have roundly suggested they do not need, to
occupiers of land for the police to enforce really puts
another nail in the coffin of nomadism and makes such
people’s lives extremely difficult. The disproportionate
impact on Gypsies and Travellers is there for all to see.

Q103 Sarah Champion: Thank you very much. To
focus on the protest aspect of the Bill, do you think that
the terminology around protest is simple enough for
protesters to understand, or could it lead to confusion?
Again, I will start with Adam, please.

Adam Wagner: It widens the test for being able to
impose conditions on a protest to encompass pretty
much any protest that is noisy enough to cause intimidation,
to harass, or to cause

“serious unease, alarm or distress”

or “serious disruption”. If you are a protest organiser,
you will know that that could apply to any protest. You
have to appreciate that the current section 12 of the
Public Order Act 1986 allows for conditions only when
a protest causes

“serious public disorder, serious damage to property or serious
disruption to the life of the community.”

That is already pretty wide.

By making it about noise, you are effectively saying to
the organiser that any protest could be caught by that
description, so they will have to rely on the good will of
the police and the Home Secretary, because the Home
Secretary will have a regulation-making power not only
to define any of the new terms that I have expressed, but
to give examples. Organisers will have to rely on the
police and the Home Secretary to decide that their
protest is not worth putting conditions on. From a
protester perspective, that puts you entirely in the hands
of the police and the Home Secretary. That very problematic
for somebody organising a protest, because a lot of
people will think it is just not worth it, particularly
when they are representing an unpopular cause or one
that they consider to be controversial. Those are precisely
the protests that are the most important, and the most
important to protect.

Q104 Sarah Champion: Have you done any analysis
on how the measures, particularly the sentencing measures,
will impact on women, children and primary carers?

Adam Wagner: No; I have not, I am afraid.

Sarah Champion: That is very lax of you, but we will
pass.

The Chair: Is there anything you wanted to add,
Mr Willers?

Marc Willers QC: Much the same can be said about
proposed new section 60C of the Criminal Justice and
Public Order Act 1994, in terms of its language. It
seems to me that a lot of the language used is vague and
uncertain. There is a reference to causing “significant
distress” as one of the conditions that could lead to the
criminalisation of an individual who refuses to leave a
piece of land. That, in itself, brings inherent problems,
because a private citizen could very easily invoke the
power and leave a police officer with a fait accompli—in
other words, they have no option but to arrest an
individual who refuses to leave land in circumstances
where the occupier says, “I am being caused significant
distress by the very fact that this individual is parking
on land that I occupy.”

That distress can be engendered or underpinned by
the prejudice that Gypsies and Travellers face in our
society today. It is a widespread and long-standing
prejudice, dating back to the first time that Romani
Gypsies came to these shores in the 1500s. I am afraid
that it is fuelled by mainstream media and politicians. It
is instilled in the minds of many members of the public,
and it is bound to play a part. There may well be
unwarranted and unjustified concerns on the part of
the occupier, which could lead to the criminalisation of
an individual who has nowhere else to go.

The Chair: Thank you. Robert Goodwill.

Q105 Mr Goodwill: Thank you, Chair. As a layman, I
was not aware that terms that are understood more widely
in the community have specific legal meanings and
definitions. What benefit is there in codifying the common-
law offence of public nuisance into statute? Does it
clarify the situation or help? Or would you be critical of
that suggestion? Perhaps Mr Willers could answer.
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Marc Willers QC: It might be better for Mr Wagner
to deal with that issue, given that I am dealing with
part 4.

Adam Wagner: This is a recommendation by the Law
Commission, as I am sure you are aware. My concern
about codification is that it becomes a statutory tool in
the armoury that might not previously have been used. I
appreciate that the Law Commission recommended it.
It does have benefits in terms of clarity and making the
definition of public nuisance a statutory one, rather
than coming out of common law and arguably being
subject to not being clear.

I do worry that once it becomes a potential tool in the
box, it will be used more. From the perspective of
protest, and protecting the right to protest and freedom
of assembly, it is just another tool in the armoury of
public authorities to limit protest. Both Mr Willers and
I deal with cases involving private injunctions against
protesters and, in Mr Willers’ case, Gypsy and Traveller
communities. You can see this proliferation in the courts
of the use of any kind of method that will allow private
companies and public authorities to restrict what is
generally non-violent activity that does not cause much,
if any, public order issue. You can see that being used.
My concern is that it adds another potential bar to an
already quite extensive collection of bars to public
protest.

Marc Willers QC: I echo what Mr Wagner had to say.
In the context of unauthorised encampments, there has
been what has been described by the Court of Appeal—
Lord Justice Coulson—as a feeding frenzy, in a case
involving Bromley’s application for a wide injunction,
effectively creating a no-go zone in Bromley, where
Gypsies and Travellers would not be able to camp. That
has been replicated up and down the country, in what
has been described, as I said, as a feeding frenzy of
litigation.

The Court of Appeal, in that context, concluded that
the creation of such no-go zones offended the Equality
Act 2010, the European convention on human rights
and the protection of the right to respect for the traditional
way of life of Gypsies and Travellers, and the enshrined
right to roam. To bring it back to unauthorised
encampments, in part 4 of the Bill the Government
appear to be creating the no-go zones that the Court of
Appeal has said in another context would fundamentally
breach the rights that I have identified.

Q106 Mr Goodwill: Mr Willers, I was going to ask
whether you thought that as cases come to court and we
get more case law, some of these definitions might
become more clearly defined and could be referred to if
they go to appeal or even to higher courts, so we might
see clearer definitions as we use this law in practice.

Marc Willers QC: The problem with part 4—it is
speculation as to whether or not definitions will become
crystallised in litigation—is that most Gypsies and Travellers
will have left the site and be unable to challenge the
decision by a police officer to arrest them, given the
scenario that would play out under, for example, proposed
new section 60C of the 1994 Act. A Gypsy or Traveller
parking on a piece of land with their family, perhaps on
the way down to Kent from somewhere up north, is not
going to hang around when threatened with the seizure
of their vehicle to argue that they should be entitled
to remain on the land. Even if they did, they would

probably not get legal aid with which to challenge the
application of the section and their prosecution. In
those circumstances, we are probably unlikely to see
much, if any, judicial consideration of the vague terms
in part 4.

Adam Wagner: If I may, I will add that

“serious unease, alarm or distress”

is not new to the law. You see that wording in the
definition of criminal harassment and in other places.
My concern is more about width than about clarity. I
have dealt with numerous cases involving over-wide
injunctions. There is quite a lot of case law about clarity
versus width, and the point is that once this language is
in the law relating to noise, it will be obvious to the
courts that it is a very wide provision indeed and will
rely to quite a large extent on the decision making of
the police officers.

For example, if a protest decided to be completely
silent, it would be difficult for the police to say that that
protest was going to cause enough noise to cause serious
unease. I imagine that the next Extinction Rebellion
protest we see will be completely silent after this. But in
seriousness, I think the court will just see that as very
wide. What you have really got here is nothing to do
with public order; it is about nuisance. It is about
criminalising a certain kind of nuisance arising from
what should be a protected activity—exercising political
speech rights, under articles 10 and 11 of the European
convention.

Mr Goodwill: I think—

The Chair: We will move on. I call Sarah Jones. You
have about six minutes.

Q107 Sarah Jones: I have one question for each
witness. Apparently, I have six minutes, so you have
three minutes each, which is not ideal. Adam, it could
be said that the nature of protest has changed and new
forms of protest have occurred over the years. Extinction
Rebellion is a new form—this is what was put to us this
morning. We need to update the legislation, we need
clarity, and we need to bring things into the modern
age. I would like your response to that charge.

Marc, it was put to us earlier that this is not about
discrimination or attacking Gypsies or Travellers. It is
about people who are engaged in significant criminal
damage in places where they should not be. It would be
helpful to have your response to that charge—Adam
first.

Adam Wagner: I hear that. I will just quote Lord
Justice Laws, who said:

“Rights worth having are unruly things. Demonstrations and
protests are liable to be a nuisance. They are liable to be inconvenient
and tiresome, or at least perceived as such by others who are out

of sympathy with them.”

Protest has not changed; protest has always been a pain,
a nuisance and liable to be inconvenient and tiresome.
What has changed is that we have a Government who
do not like certain protests—although that in itself has
not changed either.

Extinction Rebellion is no different from any widespread
protest movement—the civil rights movement in the
1960s, the environmental movement previously—but
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what is different is that it has managed to attract hundreds
of thousands of people to its cause and is making real
inroads on the public consciousness. That in itself is not
a justification effectively to give the police powers to
ban or impose conditions on any protest or, even
more troublingly from my perspective, to give the Home
Secretary—whose role is only to protect public order,
not to protect particular opinions or to impose her, his
or the Government’s opinion on any particular group—
powers in effect to give examples of protests that she
considers to be noisy, the ones that this legislation is
targeting. You are getting yourself into a situation not
where the public is better served, but where this essential
part of democracy is going to be reduced down and chilled.

Sarah Jones: Thank you. Marc?

Marc Willers QC: The first thing to say is that those
who are committing significant criminal damage can be
prosecuted using existing legislation. If they are committing
antisocial behaviour, existing legislation is in place.
Indeed, the police made that point in their responses to
the consultation on these proposed measures, and did
so in spades. The response from the vast majority of the
police forces was, “We do not need additional powers”,
or, “We do need the existing powers under the Criminal
Justice and Public Order Act 1994 to be strengthened.”

I have no hesitation in saying, fund the police properly
and ensure that they prosecute those who commit criminal
offences, whether they be Romany Gypsies, Irish Travellers
or members of the settled population—everyone should
be treated in the eyes of the law—but part 4 and the
proposed provisions do not just affect those who are
committing significant criminal damage; they affect
each and every Gypsy and Traveller who is exercising
their right, enshrined in our convention and under the
European convention of human rights, to nomadism,
to roam. We should not force them into a position in
which they are only lawfully exercising that right when
actually on the road—a road to nowhere.

The provision not only will force them into that
situation, in which they are literally only within the law
when they are moving along the road, but will give
police the power to seize their homes, should they fall
foul of the provisions. Should they camp on a piece of
land and be asked to leave by an occupier who is
prejudiced against them and would not want them to be
there out of fear that they might commit some behaviour
instilled in the mind by prejudice against Gypsies and
Travellers, then as I said, it is a fait accompli for the
police who are called in. They will have to arrest and
almost certainly seize the caravans, that being the home.
The individual and family might end up being destitute.

This is all at a time when there is insufficient transit
and permanent sites for Gypsies and Travellers to live
on. The proposed legislation ignores the rather elderly
and enormous elephant in the room—the lack of site
provision. That lack of site provision has continued
unabated since the 1960s, as I said, when the commons
were first closed.

The Chair: We had better move to the Government
side.

Q108 Victoria Atkins: I should declare that I am a
door tenant at Red Lion Chambers. Mr Wagner, I will
first deal with the issues you raised. Presumably you
accept that freedom of speech and freedom to assemble
are qualified rights.

Adam Wagner: Yes, of course.

Q109 Victoria Atkins: And presumably you accept—well,
you tell me. Do you accept that the Public Order Act
1986 is a piece of legislation that has stood the test of
time and should remain in law?

Adam Wagner: I think I would be neutral on that. It is
a very wide piece of legislation. Every time I read it, I
am pretty surprised at how wide it is already. What I am
pretty clear about is that section 12 does not need to be
widened.

Q110 Victoria Atkins: So the Public Order Act 1986
goes too far for your liking in some instances in section 12.

Adam Wagner: Well, potentially. The proof is often in
the pudding. It depends on how the police use it and
whether they are using it effectively. I have read the
report from Her Majesty’s Inspectorate of Constabulary
and Fire and Rescue Services. I speak to a lot of police,
and my experience is that they know they have a wide
suite of powers when it comes to protest. What they
struggle with, if you look at what has happened over the
covid regulations, is deciding when to use them and
what is proportionate. These are very difficult policing
situations, and they are not necessarily solved by imposing
widespread conditions that may lead to legal challenges,
which may be successful. Successful policing of protests
ultimately comes down to working with the protesters
and civil society—hearts and minds stuff from the
police. You saw that with the Sarah Everard vigil, and
you see that with Extinction Rebellion and Black Lives
Matter. I do not think you can really enforce your way
out of some of the disruption caused by protest. It is
really about allowing voices to be heard and being
careful.

Q111 Victoria Atkins: And yet the 1986 Act, which
you have described as very wide ranging, has permitted
the protests that you have described by some of the
organisations you have described—yes?

Adam Wagner: Well, in part. The Public Order Act
was used quite extensively over the course of the Extinction
Rebellion protests, and Black Lives Matter was under
the covid regulations last summer. That was the power
that was used, and those are much more extensive. The
covid regulations are far too extensive. We saw there the
problems when the police are given too much power,
because then they have to make what are not really
public order decisions but substantive political decisions
about which protests they do and do not allow. That is
the danger. I do not think it is a right-wing or left-wing
issue; any Government should be worried about protests
being limited by political decisions, rather than public
order decisions.

Q112 Victoria Atkins: Mr Wagner, just to be clear,
you are the only person thus far in this Committee who
has used the phrases “right wing”or “left wing”. Presumably
you are pleased that in clause 54(3) the Government
have introduced the objective test of a person of reasonable
firmness in order to assist police officers making the
very difficult decisions—as you yourself have said—under
this part of the Bill. In other words, it is an objective
test, rather than a subjective test.

Adam Wagner: I think the objective test would assist
the courts; I do not think it would assist police officers.
Anything that limits these powers is better than not, but
I just think the powers themselves are too wide for the
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reasons I have set out. I do not think that helps anything.
From a policing perspective, applying all those tests is
not going to be easy anyway. Really, this is about the
width of the powers overall as a package, rather than
the reasonable firmness test or anything like that.

Q113 Victoria Atkins: Chair, I am conscious of time.
Mr Willers, I want to draw to your attention the drafting
of clause 61. I hope that you would accept that it is very
focused on Travellers or people in unauthorised
encampments. In other words, they are seeking to reside
or are residing on private land without the consent of
the occupier. Proposed new section 60C(4) of the 1994
Act lays out conditions that have to be fulfilled in order
for this particular offence to be satisfied, including
“significant damage”, “significant disruption” and
“significant distress”—yes?

Marc Willers QC: I do not think it would just be
related to private lands—

Victoria Atkins: I accept that. There are provisions on
common lands as well—you are quite right.

The Chair: I think we had better let Mr Willers
answer as we are going to run completely out of time.

Marc Willers QC: It covers private and public land, and
common land, and you are right that the conditions are
“significant damage”, “significant disruption” and
“significant distress”. My comments earlier were about
the fact that significant damage and disruption can be
covered by other legislation. The “significant distress”
point was one I made in the context of the fact that the
occupier may have their own impression of “significant
distress”, or may suffer significant distress because of
an inherent prejudice towards Gypsies and Travellers.

Victoria Atkins: So what is appropriate distress—

The Chair: I am really sorry Minister, but we are going
to have to stop there because we are out of time allotted
for this session. I thank you both for your evidence.

Examination of witness

Stephanie Roberts-Bibby gave evidence.

4.46 pm

The Chair: I now call Stephanie Roberts-Bibby, acting
CEO of the Youth Justice Board. Once again, we are
down to 30 minutes, so we have to be tight—we have
until 5.15 pm for this session. Stephanie, would you
introduce yourself for the record, please?

Stephanie Roberts-Bibby: Good afternoon, everyone.
My name is Stephanie Roberts-Bibby, and I am the
interim chief executive officer for the Youth Justice
Board. It is great to be here today to give evidence to
you.

The Chair: I see that you are on an iPhone. Could I
possibly ask you to flip it round so that you are in
landscape?

Stephanie Roberts-Bibby: Is that better for you, Chair?

The Chair: It is, thank you very much—sorry about
that. I call Bambos Charalambous.

Q114 Bambos Charalambous: I have a question about
minimum-term sentences. We have a situation whereby
if a young person commits an offence when they are

under 18, but there is a delay in their coming to court
and being convicted, they are then treated as an adult.
What are your thoughts on that? Is that an opportunity
missed in the Bill?

Stephanie Roberts-Bibby: Absolutely. We would say
that children who commit offences as children should
be sentenced as children, and that, where possible, the
court should take into account the age and maturity of
the child at the time of the offence. I know that HMCTS
has been working tirelessly—particularly at the moment
with the covid pandemic—to make sure that children’s
cases are held promptly and before their 18th birthdays.

Q115 Bambos Charalambous: More generally, what
are your thoughts on the length of sentences for children
set out in part 7 of the Bill?

Stephanie Roberts-Bibby: We strongly believe that
when the offence was committed as a child, that should
be reflected in the length of the sentence, so they should
be sentenced accordingly. We appreciate the logic for
some of the tapering proposed in the Bill, but we feel
that it fails to recognise that all children, who were
under 18 at the time of the offence, had a distinct set of
rights and vulnerabilities, and that the nature and length
of time with which children and young people’s
development takes place needs to be reflected. Indeed,
evidence points firmly to brain development continuing
up until the age of 25.

Q116 Siobhan Baillie: Do you support the introduction
of secure schools?

Stephanie Roberts-Bibby: We wholeheartedly support
the introduction of secure schools. We very much welcome
the Government’s proposal to open the first secure
school at Medway and we look forward to a further
secure school as part of the Government’s commitment
to an alternative to secure accommodation for children.
We have been working closely with Oasis, which was
announced as the provider of the first secure school. It
is a very strong academy trust and will offer a different
operating model from the secure environments that
currently exist. While there is some great practice that
takes place across the secure estate, we know from the
data about the outcomes for children who have been in
the current secure estate that those outcomes are poor
and that further offending continues.

Q117 Siobhan Baillie: How important is the expertise
of the people running secure schools? You have mentioned
Oasis already. Who else is in the mix, and how do we
ensure that that expertise is in place for the youngsters?

Stephanie Roberts-Bibby: It is a concern that the
market, as you would describe it, for providing a secure
estate is quite limited. We would want to try to stimulate
that market, to get the full range of providers that will
be able to meet children’s needs. I think there is something
about really understanding the complexity of children
in the secure estate. These children are extremely vulnerable
and, as a result, their behaviours can then be deemed as
being extremely risky and posing a risk to others.

Our only concern about the delivery of the secure
school is that link, at the moment, to the academy
sector, particularly for children entering the youth justice
system who have quite often been involved in practices
whereby they have been off-rolled. For instance, we note
the high levels—the prevalence—of exclusion of children.
For example, we know from HMIP data that 89% of
children at Feltham in 2018 had been excluded from
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school. We would be really keen to seek an assurance
through the tendering process that academy trusts that
are selected to open or run a secure school have the full
range of skills, expertise, structures and ethos to support
children to change in a secure setting.

Q118 Siobhan Baillie: If I may ask one more question,
albeit in two parts, how do youth offending teams
rehabilitate children who are given community sentences?
Also, where there has been a tragic incident or a really
horrific situation—a stabbing in a local area that has
really rocked a community—what can the youth offending
teams and the Youth Justice Board do? How do we
educate the community and ensure that other youngsters
are not caught up in it and are supported with their
families as well?

Stephanie Roberts-Bibby: Youth offending teams are
critical in early intervention and prevention with children
who may be on the cusp of offending. There are a whole
range of sentencing options available, but before that
point there are out-of-court disposals, which means
that children can be engaged in a range of activities,
interventions and indeed supervision that would help
them to address their needs.

Regarding the latter, I think there is really something
about us all committing to understand children’s
development, some of the social and economic
environments in which children are living, and some of
the deprivation and the structural barriers that children
in our communities are experiencing, particularly children
from black and minority ethnic backgrounds, who we
know are disproportionately represented across the youth
justice system. So there are a range of options available
from youth offending teams.

One of the challenges that we hear about from the
sector is its capacity to work upstream. Often, that is a
result of funding, although this year the youth offending
teams have had an additional uplift in their grant to
help with some of the challenges that they are currently
experiencing.

Q119 Siobhan Baillie: If I may ask just one very final
question—

The Chair: One tiny one.

Siobhan Baillie: Very tiny. I have a number of youth
groups in my patch, as no doubt all MPs have, that are
trusted by youngsters and that have been there and built
the relationships. How do the Youth Justice Board and
youth offending teams work with the grassroots youth
organisations?

Stephanie Roberts-Bibby: If I start with our role as
the Youth Justice Board, we work really closely with the
voluntary and third-sector community. We have a regular
stakeholder forum, where we come together with all of
the voluntary sector to hear their voices and concerns,
so that we can have effective oversight of the youth
justice system.

At grassroots level, which you referred to with youth
offending teams, local authorities can subcontract or
co-commission services to the voluntary sector, although
again we know that in latter years some of those
organisations have not necessarily been able to sustain
themselves. However, those services are really critical to
understanding the context in which children are living:
the services they need, and the services that are able to
get alongside children and help them. We also have a

youth-affiliated network in which we hear from children
and hear their voices. They are often the go-to services
when children are in crisis, are feeling vulnerable, or do
not know what to do.

Chair: Anyone else? I will go to Mr Cunningham, you
have about 10 minutes.

Q120 Alex Cunningham: Fine. Thank you, that is
helpful. Clause 36(10) of the Bill says that
“In this Chapter—

“adult” means a person aged 16 or over”.

Given the wealth of evidence on maturity, do you think
that the section and other provisions of the Bill that
address sentencing 16 and 17-year-olds are appropriate?

Stephanie Roberts-Bibby: I go back to my original
answer in which we are clear that the age in law for
children is up to 18. We absolutely promote a child-first
youth justice system which means that children up to
the age of 18 should get treated as children, as they are
in law. The evidence base in the debate about maturity
strongly suggests that brain development continues until
the age of 25, and indeed some evidence shows that it
may extend to 28 for males in particular. We would
absolutely continue to champion the idea that children
should be sentenced as children until their 18th birthday.

Q121 Alex Cunningham: The Alliance for Youth Justice
said:
“There is no evidence that the threat of harsher custodial sentences
deters children from offending, no evidence that contributes
towards rehabilitation or promoting long-term positive outcomes.
Meanwhile, there is abundant evidence that imprisonment is
extremely harmful to children and disrupts their healthy long-term
development.”

How do you think the changes to youth sentencing
proposed in the Bill will impact reoffending rates?

Stephanie Roberts-Bibby: A number of changes are
presented, and I want to pick out some of those. We are
broadly supportive of the proposals relating to youth
rehabilitation orders. We are supportive of anything
that prevents children from being drawn further into the
youth justice system. That would include offering them
greater support in the community, and making sure that
they get their needs addressed. There is no evidence to
show that punishment changes behaviour. What we
know changes behaviour is pro-social identity, and giving
children a positive image of themselves where they can
build on their strengths, and aspire to contribute to our
society and our economy. We are very clear that we
would not want to see the Bill result in more children
being pulled into the youth justice system, and indeed
we would want to see children continuing to be referred
into the services that rightly should be there to meet
their needs and prevent them from offending, as we
have seen in the last 20 years since the youth justice
system was established.

Q122 Alex Cunningham: The number of children in
custody has come down quite considerably in recent
times, but it still stands at around 500, which is tremendously
high. How significantly will the changes to youth sentencing
in the Bill increase the number of children in custody?
Will we see more children in prison?

Stephanie Roberts-Bibby: We really support the proposals
and changes to remand. I will start with that point, if
that is okay. We welcome the proposal that there be
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a statutory duty for the court to consider the child’s
welfare and best interests when applying the prospect of
custody test. We know that at the moment only a third
of children in custody on remand go on to get a
custodial sentence, which raises the issue of why so
many children are being remanded in the first place. So
we very much support the proposals around remand.

We particularly support the changes that would say
that only a recent and significant history of a breach, or
offending while on bail, would result in custodial remand.
We recommend that those definitions be tightened or
specified. We would recommend that “recent” refer to a
six-week period, and “significant” refer to a situation
where there is a potential to cause serious harm or
injury. We are very supportive of measures that would
reduce the number of children being drawn into the
system, particularly into custody, so we support the
recommendations around remand, but those measures
in isolation will not reduce the number of children in
custody. There still needs to be work in the community
around appropriate accommodation for children, with
holistic services that meet their needs. At the moment,
there is a misalignment between the priorities of the
criminal courts and available community provision for
children’s social care accommodation.

We also think there is limited time to build an appropriate
bail package. As we all know, there is more to do,
although there is ongoing work around vulnerable children
and reducing the likelihood of their being exploited.

We very much welcome the changes to the detention
training orders, but some of them could result in an
increase in the number of children in custody. It might
be helpful if I talk through each of those changes. I am
conscious of the time and that I am talking very fast,
but I think those changes are quite significant. We
welcome the fact that there will be more flexibility with
their sentences, rather than the rigidity that we have
now. However, there is a challenge that the fixed lengths
mean that children may miss out on the opportunity to
be enrolled in school, for training or for an apprenticeship.

We have some concerns that the findings of the
impact assessment that the Government completed may
mean that individuals making an early guilty plea may
end up with longer sentences than they currently receive.
While there would be no additional children’s sentence
to detention training orders under this option, that
would increase the capacity at any given point of the
number of children in the secure estate. We have estimated
that to be a potential 30 to 50 places, costing £5.3 million
to £8.5 million per year.

Q123 Alex Cunningham: You are managing to get a
lot on the record, but I would like to put one other
question before I run out of time. Do you think the
changes to youth sentencing will disproportionately
impact any particular communities?

Stephanie Roberts-Bibby: We would suggest that some
of the changes may further disproportionately disadvantage
black and mixed heritage boys—that is indicated in the
impact assessment that is currently being completed.
We would be very keen to work on some mitigating
actions that might prevent those unintended consequences
disproportionately affecting those children further.

The Chair: Minister, you have until 5.15 pm.

Q124 Chris Philp: I will not need all that time, because
most of the points that I was going to raise have been
helpfully raised already by colleagues. To return to the
question of secure schools, I think you expressed in
your answers at the beginning support for the proposed
introduction of secured schools and gave a bit of flavour
as to why you support them. Can you talk about the
benefits that may be delivered by increasing the range of
organisations that can be brought into the business of
providing these services with the change being contemplated
here?

Stephanie Roberts-Bibby: We would see the benefits
very much related to the skills, experience and expertise
that multi-academy trusts could bring into a secure
school setting. As you may know, the secure estate is
split into three different sections: secure training centres,
secure children’s homes and young offenders institutions.
The custodial element of those organisations is very
strong and probably strongest in the YOIs and the
STCs. The introduction of a very different model that
accounts for children’s needs will not mean that they
will not be secure; it will mean that they have a focus on
education, mental health, and a trauma-informed approach
to working with children who have complex needs,
which is very much needed.

Q125 Chris Philp: Do you have any particular
observations on measures we might consider to reduce
offending, either in the Bill or, indeed, beyond it?

Stephanie Roberts-Bibby: Gosh. We could probably
provide you with a significant amount of evidence on
that and I would very much welcome the opportunity to
do that in writing to the Committee.

We would suggest coming from the perspective of the
child first and using the evidence base that has been
developed recently, which focuses on children, their
personal and social identity and their strengths, rather
than being deficit-based. The evidence, which equally
applies to adults, is that if you look for good and build
on good, much more is achieved than if you tell people
that they are no use and no good and cannot contribute
to society.

We know that with children, the earlier we intervene,
the better—early intervention and prevention, and targeting
services upstream. That is a challenge for youth offending
teams at the moment. They have statutory caseloads
and trying to balance intervening earlier is really difficult.
Some local authorities manage to do that better than
others. There is a massive evidence base and we can
share the evidence after the Committee today.

Q126 Chris Philp: My final question is on the remand
review. What is the Youth Justice Board able to do to
support the remand review and its subsequent
implementation?

Stephanie Roberts-Bibby: We have been working really
closely with the Ministry of Justice on the remand
review. We are very keen to understand the data better
and to have a look at the trends across the country. One
of the things we would really welcome as, dare I say, an
amendment to the Bill is for there to be a decision why
bail is and is not granted. There is still a lack of
evidence on what needs to change for more children to
remain in the community, and we want to avoid
perpetuating cycles of evidence.
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You asked about what more we could do around the
remand review. There is certainly something more we
could do around trying to knit the system together
better, through our heads of regions constantly having
discussions with the sector around remand. We are
doing quite a lot of work at the moment on developing
alternative models for accommodation. We are working
across London. We are investing in a pathfinder project
to try to develop a different model for children, to
prevent them being taken into the secure estate on
remand.

Chris Philp: I think that covers everything I wanted
to ask. Thank you for the work you are doing.

The Chair: If you do wish to furnish the Committee
with further written evidence to support your comments,
that would be most welcome. I think Mr Cunningham
had a further question.

Q127 Alex Cunningham: Yes, in view of the fact that
we have some time left. You talked about the secure
schools system. How can we ensure that secure schools
learn from the systemic problems in other parts of the
youth custodial estate, including secure training centres?
How could Her Majesty’s inspectorate of prisons assist
with that?

Stephanie Roberts-Bibby: As I understand it, the
inspection framework for a secure school will be Ofsted,
quite rightly, because it is a secure school rather than a
prison. Of course, there is a role that HMIP might play
in helping to share and disseminate best practice. As is
the case when Ofsted does an inspection in the secure
estate, HMIP is part of that broader inspection team.
There is a role for it to share best practice as it sees and
finds it.

Q128 Alex Cunningham: I have an open question for
you. One of my colleagues who was supposed to be
serving on the Committee asked what the principal
challenges in the youth justice system are.

Stephanie Roberts-Bibby: Some of the principal
challenges come from the fact that services for children
sit across everyone’s responsibility but no one’s responsibility.
There is absolutely something about us continuing to
reach out across the Government. We very much see
joining services up as some of the leadership space that
we are in and will continue to be in, so that children
who are vulnerable to offending are seen and are not
slipping through the gaps in service provision.

The Chair: If there are no further questions, I thank
you very much for your evidence today.

Examination of Witness

Derek Sweeting QC gave evidence.

5.10 pm

Q129 The Chair: We move to the eighth and final
witness session of the day with Derek Sweeting QC, the
chair of the Bar Council. Good afternoon. Could I ask
you to introduce yourself for the record, please?

Derek Sweeting QC: I am Derek Sweeting QC, chair
of the Bar Council of England and Wales.

The Chair: Thank you. We have until 5.45 pm for this
session.

Q130 Mr Goodwill: Could I ask a question about
open justice? We will all have seen American courthouses
where some of the barristers seem to be playing to the
gallery rather than necessarily to the jury. Do you think
that the proposals to make justice more open to the
public and to observation will work? Do you support
them?

Derek Sweeting QC: Two questions there. Would we
support them? Yes, because open justice is a really
important objective within the justice system. Will they
work? There are obvious problems with managing hearings
that are accessible over the internet, particularly in an
age of social media when people know how to record
things and take photographs and video online—that
sort of thing. I think there are issues with how you
police open justice and ensure that proceedings have the
seriousness and gravity that they should have and that
you do not get an abuse, particularly on social media, of
the facility to be able to see things from afar. But
generally I think it is a move in the right direction.

Q131 Mr Goodwill: We have seen situations where
jurors have been engaged in social media conversations
about a case, and I think in some cases they have been
found guilty of contempt of court. If, particularly in
high profile cases, there was a lot of social media
debate, could that increase the number of situations in
which jurors are compromised or undermined by being
tempted to engage in that? As it is sometimes difficult to
see what jurors are doing, could we police that in any
way? If that subsequently came out, could it result in
miscarriages of justice?

Derek Sweeting QC: Yes. I think at the moment there
are already dangers around jurors doing things that
they should not through the internet and social media.
They are given a very specific warning and written
information about what they can and cannot do while
they are serving on a jury. I think all of this must be
considered with a lot of care. There are bits of court
proceedings that I think should not be directly under
the gaze of the camera and so on. So there is a lot of
room for working out what the protocols are and how
things work best.

On the general point, there is plainly a risk that we
will have more occasions on which there could be
potential contempts of court, but I do not think we can
go backwards; we just have to manage these things as
we have done with every technological step forward that
impacts on the justice system.

Q132 Mr Goodwill: And there is no danger whatsoever
that barristers might play to the gallery to try to raise
their own personal profiles and popularity.

Derek Sweeting QC: Well, barristers never do that, of
course. I think we are a long way off the American sort
of proceedings that we sometimes see. That is perhaps
slightly unfair to many American attorneys, who conduct
their business with a lot of decorum, even under the
gaze of the camera.

Mr Goodwill: Thank you. That was slightly tongue in
cheek, although we do occasionally have barristers
appearing at the Dispatch Box and I would not comment
on their performance.
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Q133 Bambos Charalambous: Some witnesses such as
child witnesses and people who are particularly vulnerable
take part remotely in hearings. What are your thoughts
on the technology currently in place in courts to enable
that to happen? What dangers do you see in hearings
with remote witnesses and the impression that juries
may form of them when they are not physically in
court?

Derek Sweeting QC: I think the first part of the
question is: what technology have we got in place at the
moment?

When the pandemic struck, and once we got back in
particular to jury trials in the Crown court, we did see
the roll-out of CVP—Cloud Video Platform—which
very few of us knew was under development at the time.
That was vital to allowing work to resume in many
jurisdictions. We have also got a new system on the way,
so the technology is improving all the time.

The second part of the question is really about how
satisfactory is remote participation by the witness or
others in court proceedings, and I think it really prompts
the question, if we can do it, whether we should. That is
the point—that fact that we can is not really a reason
for necessarily doing it. I think it is absolutely clear that
proceedings in future will probably involve a hybrid,
with some witnesses attending remotely where that is
appropriate. That has to be judicially managed. I think
for some hearings it is pretty clear that everything could
be done remotely, particularly administrative hearings.
But in hearings that are serious in their nature because
they will result in the final disposition of a case and so
on, there is a much greater argument for ensuring that
all of the participants and all of the evidence start on
the basis that if evidence can be given in person, it
should be. Thought should then be given to what is
unnecessary to have in person and what could be dealt
with remotely.

It is an area where we are finding our way. The Bar
Council has just issued a statement with the Bars of the
Republic of Ireland, Northern Ireland, Scotland, and
of course England and Wales, which I represent, which
actually makes that point. It says that there are many
aspects of a remote hearing that are not satisfactory, in
the sense that they are not as good as having everybody
in the room—the old model, where you get two teams
together with a referee and you have an adversarial
contest. But that model anyway is something that we
need to think about as we go forward.

There is plainly a use for more remote, but I think the
profession would like some guidance as to what the
parameters are for when we should be remote, what the
starting position is and when it is appropriate, and only
appropriate, to be in person.

Q134 Siobhan Baillie: I will be brief. There has been
some suggestion this afternoon that there is no need for
changes to the law, because protests should be managed
in part by winning hearts and minds. What we know
from the public, and what we have heard from the
police, is that especially when windows are smashed,
paint poured over people and in really disruptive protests,
it is very difficult to be winning hearts and minds first in
those circumstances. Do you agree that the nature of
protests and the antics of protesters that we are seeing
now results in and rewards a change and an update of
the legislation that we have in place?

Derek Sweeting QC: The two types of conduct that
you have just described are in themselves likely to be
criminal offences, so there is nothing new about that.
Has protest changed in its nature? I think we have
certainly heard some evidence that, particularly with
social media, the way in which protests can be arranged
makes it much more difficult for them to be managed. I
think there is some public concern about that. The
measures contained in the Bill, particularly in relation
to noise levels and serious disruption to and impact on
persons in the vicinity, raise a legitimate question about
whether it goes a bit too far, particularly in relation to
what “significant” means and who has to take that
decision on the ground. You ask whether things have
changed, and I think you might look at this and say that
almost every suffragette protest would have been caught
by the proposed legislation.

Q135 Siobhan Baillie: I know. Suffragettes are often
referred to; I always say that the suffragists, the letter
writers, had an equally great impact. I jest, but it is an
important point. My final question is what benefit does
codifying the common law offence of public nuisance
bring in conjunction with the Law Commission
recommendation?

Derek Sweeting QC: I think it is a sensible measure.
We welcome the fact that we have got a statutory
maximum of 10 years. It was a Law Commission
recommendation—clause 59 is what we are talking about.
I think the only thing I would inject into the conversation
around this is that the Law Commission report itself
actually includes a defence of reasonableness, and that
defence applies particularly to cases where the conduct
is in an exercise of an article 10 or article 11 right to
freedom of assembly or freedom of expression. Effectively,
you might say that the Government seek to criminalise,
on the basis of what the Law Commission’s report
addressed, acts that the Law Commission itself thought
would be caught by a reasonableness defence in relation
to public protest and the exercise of important rights of
freedom of expression or freedom of assembly.

Siobhan Baillie: Thank you for your time.

The Chair: I call Alex Cunningham. You have about
11 or 12 minutes.

Q136 Alex Cunningham: That is a richness in time,
Chair. Clause 46 covers criminal damage to memorials
and mode of trial. How does the clause actually add to
existing legal provision for these types of offences?

Derek Sweeting QC: I think it changes things, rather
than adds, doesn’t it? In relation to memorials, we will
now find ourselves in the Crown court rather than the
magistrates court. It is important to acknowledge that
approaching the issue of damage to memorials only on
the basis of value, for example, really underplays the
quite significant sentiment that attaches to particular
memorials and ought to be recognised. However, magistrates
already have the power to imprison in relation to the
existing offences that would apply. It seems a little
unnecessary, I would have thought, to say that all these
offences need to be covered by an offence that means
they have to be dealt with in the Crown court, with
all the extra cost and time that that would entail,
particularly in a jurisdiction that already suffers from a
significant backlog.
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Q137 Alex Cunningham: So it is perhaps not really
necessary.

Derek Sweeting QC: I wonder whether the sledgehammer
is being used for a nut here. I think you have to reflect
public concern about attacks on memorials, but this
may just flip the problem from something that perhaps
does not provide enough in the way of sentencing
options to a much more onerous and ponderous procedure
to deal with something that can involve, for example,
removing flowers from a memorial, which you would
not have thought would be something that could not be
dealt with by magistrates. One would anticipate a range
of sentencing options within the summary jurisdiction
and perhaps in the Crown court as well, but not the
need to go off to the Crown court for all these offences.

Q138 Alex Cunningham: What impact do you think
the proposed changes in sentencing across the Bill will
have on criminal cases?

Derek Sweeting QC: The answer is that we are probably
likely to see longer sentences and more of them. I hope
that does not sound too pessimistic, but that is the
overall effect that you are asking me about. That is
probably what we will see if the sentencing reforms are
carried into effect, because to some extent they limit
judicial discretion and extend the role of mandatory
sentencing.

Q139 Alex Cunningham: I am learning more this
afternoon about automatic release and the roles of the
Parole Boards. Some stakeholders have expressed concern
that changes to the automatic release point will make
an already confusing sentencing regime even more
confusing. What is your view?

Derek Sweeting QC: You are adjusting the release
point within a sentence that has already been passed by
the court. I think there is an argument that it might
make things more complex, but on the face of it, it
seems to me to be something that may actually provide
a little clarity within the existing sentencing regime.

Q140 Alex Cunningham: What should happen instead
of this provision in the Bill?

Derek Sweeting QC: Which one are you referring to?

Alex Cunningham: The provision about the changes
to automatic release and referral to the Parole Board.

Derek Sweeting QC: I am not sure that we have
commented on that, actually.

Q141 Alex Cunningham: Fair enough. Do you have
any concerns about plans to abolish the simple caution
and move to a two-tier out-of-court disposal system?

Derek Sweeting QC: The concerns around that are
really that it is sensible to try to reduce the complexity
of this area—I think the ambition is to reduce down to
two—but I think the attachment of conditions to both
of the cautions that are left, as a requirement, is not
necessarily helpful. It would be useful to have something
that was a more general tool that the police could use,
that would not turn up in criminal records later on and
so on, and that would give the police the option effectively
just to give what is now the simple caution.

Q142 Alex Cunningham: Would you welcome provisions
being added to the Bill as it exists today to tackle
criminal child exploitation?

Derek Sweeting QC: Yes. I think we have drawn
attention to the fact that those are not in the Bill, so it
would be sensible, we would have thought, to try to do
that and to be a bit more ambitious around the youth
justice points in the Bill.

Q143 Alex Cunningham: I just love brief answers—this
is great. The Bill amends the 13th-person rule by allowing
a British Sign Language interpreter into the jury room.
I do not know whether you would welcome this particular
amendment, but how can we develop the system in
order to allow more disabled people to participate in
jury service?

Derek Sweeting QC: We do welcome, certainly, the
British Sign Language proposal in the Bill. I think that,
if anything, we were slightly surprised that there was
not some consultation around it. There are jurisdictions
in which this is a development and there is some learning
about it; there is some practice as well. It involves,
generally, two signers, so there is obviously a resource
impact as well. This is not just about the interpretation
of evidence; someone would go into the jury room
when the jury retired. That is likely to require some
additional training of signers, because it is a different
role from just interpreting. Those are the sorts of things
that we think might well have been covered by some
consultation.

In fact, in a way, the opportunity was lost, by not
consulting, to consider whether there are other categories
of disability for which reasonable adjustments and
accommodations might be made to enable people to
serve on a jury, because it is an important civic duty and
the wider the range of citizens who can undertake that
duty, the better. So it is the right direction of travel, but
we think the arrangements around it will obviously
need some thought, some investment and some training
for signers, and actually there might have been an
opportunity to think a little larger about who else might
benefit from similar adjustments or adjustments that
are specific to their needs.

Q144 Alex Cunningham: You have already addressed
the issue of remote juries. I was not too sure whether
you were actually prepared to accept them in some
circumstances. What is the clear position of the Bar
Council in relation to the setting up of remote juries? I
thought that this might be a great idea if we were having
a covid pandemic every year, but that is not in fact the
case—I hope.

Derek Sweeting QC: I hope it is not the case; I think it
is once in a lifetime, as far as I am concerned. If I did
not make the position clearer earlier, that was because
we were really dealing with the general question of
remote participation. I think, in the case of remote
juries, that is an area where we do have significant
concerns, and I think we would oppose the measure
that is proposed in the Bill. The reason for that I think
you have touched on already: this is not a measure that
has been needed over the course of the present pandemic.
It is said, I think, to be effectively a just-in-case measure,
an emergency measure, but it is wholly unclear what the
circumstances would be in which the measure would be
required or executed—put into effect. So I think we do
have concerns about that.
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Fundamentally altering the character of a jury trial
by, as the Lord Chief put it, having the jury as spectators
rather than participants, which is certainly the view he
was expressing about what the impact of remote juries
would be—changing it in that way is a very significant
change to a very important part of our justice system, a
bit of the justice system that really has public confidence,
and that we know from the research really recognises
diversity and does not produce outcomes that are unfair.
I think we need to be very careful and cautious about
making significant changes. I think, if we are going to
have a measure, it should not be a measure on which we
say, “Oh well, there might be a need for it at some
point.” If the point arises, it would be much better to
consider itin the circumstances of any future emergency,
if it occurs. We certainly would not like to see remote
juries deployed outside of emergency conditions. There
does not seem to be any reason to do that. There is no
research about that and no evaluation of the effect on
outcomes of having a remote jury. Even in Scotland,
where it has been trialled during the pandemic, with
much larger juries of 15, it is yet to be evaluated.

We would suggest that it ought to be approached
with a lot of caution. It is not a measure that is needed;
we can wait until it is needed. Equally, as I think is
acknowledged, the technology is only barely there. Again,
we ought to wait until the technology can be factored
into the mix to consider whether it is a good idea.

Q145 Alex Cunningham: We look forward to the
debate with the Minister. I want to return to the extension
of the use of video and audio links. In your experience,
are there any particular groups of defendants who
would be more impacted than others if those provisions
were brought in more wholesale?

Derek Sweeting QC: Those who are vulnerable; young
defendants and those who may find it difficult to follow
proceedings if they are held remotely, who may need
particular access to their counsel, which is much more
difficult if you are dealing with things remotely. There is
a raft of problems that you may encounter when you
physically separate the defendant from the trial process.

Q146 Alex Cunningham: Finally, what safeguards
could the Government place in the Bill to ensure that
clause 168 does not detrimentally impact fair trial rights?

Derek Sweeting QC: In the end, it will have to be
managed judicially. I am not sure that we need to hem in
the exercise of discretion in relation to that. There are
already provisions in relation to what the judge must
take into account when considering whether there should
be remote participation. They are very difficult to apply
to juries, by the way, but if they are followed, we will
find that they involve a significant number of safeguards
for the fair conduct of proceedings.

Q147 Victoria Atkins: A quick point of clarification.
Mr Sweeting, in relation to clause 59, which is the
statutory offence of public nuisance, you made reference
to wishing there was a defence of reasonable excuse. I
wanted to reassure you that it is in there, in subsection (3).

Derek Sweeting QC: Yes, I think my point was really
about the suggestion that the statutory offence—these
are the words—is to cover the same conduct as the existing
common law offence of public nuisance but, yes, you
are right that there is an offence of that sort in there.

Q148 Chris Philp: I have one or two brief points.
Mr Sweeting, you discussed remote hearings already;
have you or your members seen during the pandemic
evidence that using video and remote hearings is any
more convenient for participants, both advocates and
witnesses, or that the proceedings are any more efficient
than they would ordinarily be?

Derek Sweeting QC: Two questions. Is it more
convenient? Certainly, during the pandemic it has been
important to have a method of holding hearings when
we have to socially distance. Under the circumstances of
the pandemic, it was vital. Remote hearings have enabled
the family jurisdiction in particular to keep on working
from the word go—it never stopped. Using technology
in those circumstances in remote hearings was extremely
helpful. It was certainly convenient during the pandemic.

Is it convenient for everyone? During the pandemic
itself, we had some opposing views. Counsel certainly
found it convenient, but one or two participants in
family proceedings publicly said that they felt detachment
from the proceeding. We have to recognise that there are
reasons for being cautious about making the assumption
that if it is convenient for legal professionals and judges,
it is also necessarily a good experience for users. Certainly,
there are whole categories of users for whom, if they
cannot get to court or if they have mobility problems,
the ability to have a hearing remotely is going to be
valuable. Of course, we have been in a big laboratory,
and we have tested a lot of these things in a way that we
that we would not have been able to do in the decades
before the pandemic. We need to take forward the best
of remote and carry on using it.

Are there disadvantages? Yes, I think there are. There
are experiences that we have all heard about, which are
salutary and should make us be cautious about just
assuming that we can always do things as well if we are
doing them remotely.

Q149 Chris Philp: Thank you. You touched in one of
your answers on the question of sentencing powers where
a memorial—for example, a war memorial—might be
desecrated, and you made some observations about the
potential sentence length. It is the case, is it not, that
sentences are always a matter of judicial discretion.
Notwithstanding what the maximum may be, it will
always be for the judge to decide what the appropriate
sentence is, given the facts of a particular case. Is not
the overriding consideration here that we are simply
giving judges more discretion where a memorial may
have a more symbolic value that goes beyond mere
monetary value, and that we are simply recognising that
in the statute?

Derek Sweeting QC: I am not sure that is right. The
point that I was making is that the proposed amendment
is to the mode of trial for a limited class of offences of
criminal damage. That is the effect of the amendment.
It removes the power for an offence involving a memorial
to be tried in the magistrates court, however small the
value of any damage. That was the point I was making
earlier. I was really being asked whether that is a
proportionate measure, and the point I was making is
that there are some offences involving memorials where
one would have thought that the magistrates’ powers
are perfectly adequate, and it is not proportionate to
require that matter to go to the Crown court.
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Q150 Chris Philp: Okay. Although of course, as I say,
the magistrate has limited sentencing powers, and there
might be some cases, might there not, where the desecration
may be of a sufficiently serious nature that the magistrate’s
maximum sentencing power of six months may be
inadequate. On some occasions, therefore—not in every
case necessarily—the increased sentencing power of the
Crown court might be appropriate?

Derek Sweeting QC: Well, there might be, but equally
there might be cases where it is wholly unnecessary to
go to the Crown court. Since the definition of “memorial”
extends to moveable items, removing a bunch of flowers
from a memorial amounts to the offence. It is difficult
to see why that merits a trip to the Crown court. It is
well within the magistrate’s existing sentencing.

Q151 Chris Philp: Is your understanding of the change
that it makes it an either-way offence? Is it your
understanding that it would be compelled to be held in
the Crown court, as an indictable-only offence would
be, or that it could be heard in either, as in an either way
offence?

Derek Sweeting QC: My understanding that a mode
of trial change is being contemplated under part 2.

Q152 Chris Philp: My final question relates, again, to
judicial discretion. I am not talking about any particular
offence; I am just asking in general terms. What are
your general views about minimum sentences and how
they interact with judicial discretion?

Derek Sweeting QC: There are obviously circumstances
in which minimum sentences can be used. It is a matter
for Parliament. You have to reflect on public disquiet
and the need to make sure there is a sentencing regime
that reflects the seriousness of offences. The general
position is that if you have minimum mandatory sentences,
you inevitably tie the hands of the judge to some extent.
If you carry on extending that, you are making potentially
significant inroads into judicial discretion. The lesson
of sentencing is that cases generally need individual
sentences because there are very complex differences
between them. You were just making the point about
judges having discretion to sentence according to the
gravity and nature of the crime.

Chris Philp: Thank you, Mr Sweeting. I have no
further questions.

The Chair: Does anyone else have any further questions?
I cannot see anyone. In that case, Mr Sweeting, thank
you very much for your evidence to the Committee. I
thank all witnesses who gave evidence today to the
Committee. That brings us to the end of our oral
evidence session for today. The Committee will meet
again on Thursday to take further evidence. We will
meet in this room at 11.30 am.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

5.40 pm

Adjourned till Thursday 20 May at half-past Eleven
o’clock.
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Public Bill Committee

Thursday 20 May 2021

(Morning)

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

11.30 am

The Chair: I remind hon. Members to observe physical
distancing. They should sit only in the places that are
clearly marked, and it is important that Members find
their seats and leave the room promptly to avoid delays
for other Members and staff. Members should wear
face coverings in Committee unless they are speaking or
medically exempt. Finally, questions to witnesses should
be limited to matters within the scope of the Bill, and
we must stick to the timings in the programme order
that the Committee agreed on Tuesday—we have plenty
witnesses and only a finite amount of time. There is one
other issue: we have some problems with the cameras, so
we can see and hear the witnesses, and they can hear us,
but they cannot see us.

We will now discuss the lines of questioning to this
morning’s witnesses before we start the session in public.

11.31 am

The Committee deliberated in private.

Examination of witnesses

Campbell Robb, Helen Berresford and Sam Doohan
gave evidence.

11.32 am

The Chair: I call the first panel of witnesses. Campbell
Robb is the chief executive of the National Association
for the Care and Resettlement of Offenders, and Helen
Berresford is the director of external engagement for
that organisation, so we have two from NACRO. Sam
Doohan is policy officer at Unlock. I would like each
witness to introduce themselves very quickly so we can
crack on with questioning.

Campbell Robb: I am Campbell Robb, chief executive
of NACRO for the last two years. I am really pleased to
be here—thank you for the invitation.

Helen Berresford: I am Helen Berresford, director of
external engagement at NACRO. Thank you.

Sam Doohan: Hi, I am Sam Doohan, and I work for
Unlock. We are a charity that focuses on the challenges
of people with criminal records.

The Chair: Great. It is nice that we can hear you in the
ether. We cannot actually see you either now, so you
cannot see us and we cannot see you. We would quite like
to see the witnesses if that can be organised. Who would
like to ask the first question? I call Sarah Champion.

Q153 Sarah Champion (Rotherham) (Lab): It is always
a pleasure to serve under your chairmanship, Sir Charles.
I have two questions. Will the changes in the Bill,
particularly around youth offending, help early intervention
and prevention, and reduce reoffending?

Sam Doohan: There are some things in the Bill that
will help to some degree, but there are some omissions.
A good deal of the youth offending regime, with regard
to criminal records, will stay the same. Larger changes
in the Bill, particularly around cautions, are not being
made for young offenders, so they will face the same
regime as now and will not receive any benefit.

Another critical omission is that once the Bill passes
it will still technically be possible for someone to commit
a crime as a child, be convicted after they turn 18 and
then receive a criminal record as if they had committed
the crime as an adult. We are very keen to see some
change to that. We firmly believe that we should stick to
the principle that young people deserve not only a
second chance but special treatment and consideration.

Helen Berresford: While there are some things in the
Bill that we welcome in terms of young people—for
example, the changes to remand, which will make a
really big difference to what has been an ongoing issue
for a while—we have a number of concerns about some
of the proposals, which will likely increase the number
of children and young people in custody and the time
they spend in custody, with no evidence of the impact
that that will have on either reducing crime or reducing
reoffending. We have seen significant progress over
recent years with the decrease in the numbers of children
being sent into custody. That has been a really positive
story, but we are very concerned that a number of the
proposals in this Bill will reverse that and increase the
number.

Q154 Sarah Champion: Which proposals specifically?
Have you got them there to rattle off ?

Helen Berresford: Some of the proposals will increase
the sentencing, such as some of the proposals around
sentence length and the starting tariffs for murder, for
example, and some have implications for increasing the
numbers, such as the changes to detention training
orders. There are a number of different proposals that
will likely increase the numbers of children and young
people going into custody.

Campbell Robb: I would add that, overall, some of
the welcome things around problem-solving courts and
some of those things could be extended into the youth,
and we need to see more of that. I would like to see
some more discussion during the passage of the Bill
about some of the non-custodial approaches that could
be introduced in the youth estate, as well as in the adult
estate.

Q155 Sarah Champion: Thank you. Lack of employment
is a major barrier to rehabilitation after release from
custody. Do you think that proposals to reform the
criminal records regime go far enough to address that?

Sam Doohan: To a large degree, Unlock would say
that we are happy with the direction of travel, but we do
not think that the Bill in its present form goes far
enough. There is something of a split in the criminal
records regime, essentially between those who go to
prison and those who do not, and we are happy to see
that the majority of people who do go to prison will see
reduced spending periods for their convictions. However,
we are still quite unhappy to see that some people will
still disclose for life. We believe that needs quite close
attention paid to it.
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Further down the regime, even when we talk about
what in the grander scheme of things we might think of
as quite minor offences, the criminal spending regime
around road traffic offences, and speeding in particular,
is radically out of step with everything else in the rest of
the spending regime. People end up having to disclose,
say, a speeding ticket for five years, which is longer than
if they had gone to prison for a year. We think that not
only does this need to change and be brought into step,
but that on the whole we should emphasise not only
faster spending but fewer situations in which people
legally have to disclose, and a higher standard of
demonstrable need to discriminate on the basis of a
criminal record.

Helen Berresford: We would very much agree with
that. At Nacro, we run a criminal records support
service, and we receive thousands of inquiries every
year from individuals who are trying, and often struggling,
to navigate a very complex system. We very much
welcome the direction of travel and the proposals in the
Bill to reduce that burden, which is also felt by employers.
That is a really important part of this: lots of the
employers who we support struggle to navigate the
system themselves, and that can lead to them being
more risk-averse when it comes to employing people
with criminal records.

I agree completely with what Sam said. There are
some anomalies and outliers here, and this Bill is a real
opportunity to deal with them. Motoring convictions is
a great example of that, and I think that can be fairly
easily dealt with. There are a couple of other points that
come up in this Bill, such as the new out-of-court
disposals and the diversionary caution. A simple caution
previously did not have a disclosure period, and I think
putting one in only increases barriers, which is contrary
to the Government’s direction of travel. I think there
are some real opportunities to go further and tidy that
up, but we very much welcome the direction.

Campbell Robb: I have nothing to add—[Interruption.]

The Chair: Sorry, Mr Robb, we did not hear that
because we have a bell going off in our ears. Could you
repeat that?

Campbell Robb: I hear the bell ringing. I was just
agreeing with both of them; I have nothing to add.

Q156 Mr Robert Goodwill (Scarborough and Whitby)
(Con): As always, it is a great pleasure to serve under
your chairmanship, Sir Charles. What we have just
touched on is central to the way that we can try to
rehabilitate some offenders. There is a vicious circle,
which I am sure most Members of Parliament will have
come across, where we are trying to rehabilitate a young
offender and get them into work, but the cost of the
disclosure rules often put the employers off or make the
person have to return to crime—that is probably not a
good way of putting it, but they are forced into criminal
activity because they cannot get gainful employment.

Have we got the balance right? To what extent is an
employer entitled to know somebody’s criminal history?
Can we do more to work with employers to get them to
understand? Companies such as Timpson, for example,
have been very good at taking on people who have
criminal pasts, and rehabilitating them. Does the Bill
move in the right direction on this? Does it protect
employers from potential criminal activity from employees
and does it make it easier for people to get into work?

Sam Doohan: The direction of travel is certainly
positive. At the same time, we do not think the balance
is right yet in the overall rationale for employers at the
basic level, who are not obliged to ask for a criminal
history and have a free choice whether they do or not.
The fact that employers can ask because they are nosy is
not fair to applicants at any level.

A 2001 study commissioned by the Department for
Work and Pensions said that a lot of the problems
around employers asking come from the recruiter and
the person who chooses to ask. The study broke that
down across several categories, including age and position
within a company. There are various factors that make
people more willing to ask and more willing to discriminate
if people disclose a criminal past.

Another factor that came out from that was that
employers would, if given scope to do so, claim that just
about any job you can imagine had some tangential
relationship to someone’s previous criminal history. Perhaps
in a very loose sense, that could be argued to be true,
but we see driving convictions being held against people
in jobs that do not involve driving, or people with a
driving ban, who cannot legally drive, having that conviction
held against them for pushing trolleys in the car park in
Asda. There is some rationale in allowing employers to
ask, but we do not think the balance is there yet. It is
being used just to discriminate.

Helen Berresford: The balance point is a really important
one. We work with employers as well, and understanding
their needs is a really important part of that. For a lot
of the employers we have supported, it is about transparency
and knowing what they can ask and understanding that
point. The system is so complex and arbitrary at the
minute, and the transparency is not there, so the faith
and trust in the system are not automatically there. We
have to get to a point where it is transparent, easy to
navigate and much simpler.

Sam’s point about motoring convictions is absolutely
right. We have supported people who have had job
offers withdrawn because an employer has come across
their motoring conviction, which has absolutely nothing
to do with the job that they would be doing. It is about
relevance for the job. That is a really important factor.

Campbell Robb: As both my colleagues have said, this
is a step in the right direction. There is more we would
like to see in the Bill. The other point is that, when we
get through this, whatever the new regulations are, the
Government, working with ourselves and employers,
need to really think through how we talk about this. We
need to run campaigns and explain to employers and
work with businesses and business organisations, so
that we do not just all talk about Timpson—which is
brilliant at this and does a very good job, but we want to
have dozens of organisations. We know they want to do
more in this space, but feel put off and worried by the
complexity that comes with it. We would like to see a bit
more in the Bill, but we also want to work afterwards
with the Government and employers to make the measures
work better.

Q157 Mr Goodwill: In our farming business, we once
hired a young man and we did not know until he started
work that he had just come out of a young offenders
institution. He was a lodger in my mother’s house. He
was absolutely fantastic, but if we had known, we may
not have hired him. I genuinely do not know the answer
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[Mr Goodwill]

to this question, but to what extent are probation service
staff, who probably know more about these offenders
than anyone else outside their own family, able to
engage with employers to help them make that decision,
or is that not in the probation service’s remit?

Campbell Robb: We work every day with thousands
of people who are coming out of prison, trying to settle
them. We work with employers across the country to
find either permanent or short-term opportunities. Criminal
records are just one barrier to many people who are
trying to get work when they come out of prison. It is
about training and education, rehabilitation in prison
and what is available then, and suitable accommodation.
There is whole range of factors.

The new changes to the probation system, which I
know the Justice Committee has looked at recently, are
hopefully opening up some opportunities for all of us
who work in this space, to provide a more rounded
service. These changes to criminal records will help a
bit, but they will make a big difference if we can go just
that bit further.

Q158 Maria Eagle (Garston and Halewood) (Lab):
Can I ask our witnesses about problem-solving courts?
We have had them before. In fact, when I was the
Minister of State for Justice and Equalities before the
2010 election, we had a number of different problem-solving
courts, such as mental health and drugs courts. My
recollection is that they worked very well, saved the
system a lot of money in the long run and helped
individuals, but they cost a bit more to operate. My
experience of them was that they were a good thing, but
they were all abolished during the austerity years by the
coalition Government. So, we know they work. Do you
agree with that assessment? Would you like to see
problem-solving courts simply rolled out, so that we
can make the savings that they make for individuals
sooner rather than later?

Campbell Robb: It is simple: the answer is yes. The
commitment in the Bill to community sentences, treatment
requirements and problem-solving courts is a real step
in the right direction for non-custodial, rounded approaches
to sentencing and rehabilitation. When we work with
problem-solving courts in the areas that have them, our
experience is that they do work. We need to provide that
rounded approach to non-custodial sentences, which is
to do with treatment, problem solving, a good probation
service, training and development. In short, the answer
is yes. These are a good thing. We would like to see more
of them. The evidence is generally positive, both for
pathways out of addiction and into employment, and
for reducing reoffending. We look forward to working
with whoever is providing them to really get that.

The second thing to add is about better awareness
among judges about the success of these courts and
how to use them. When the Bill is passed, how do the
Government intend to work with the judiciary and
other providers to make sure problem-solving courts
become more available and better used?

Q159 Maria Eagle: Can I ask Unlock if they have
anything to add?

Sam Doohan: While we talk about the further end of
the criminal justice system, rather than the sentencing
part of it, one thing that we see as being particularly

positive about problem-solving courts is that while, yes,
they are potentially more expensive up front, they have
a much stronger ability to head off reoffending, which
saves money further down the road in potential future
court cases and prison sentences.

We see it as a false economy to say that problem-solving
courts cost more in the immediate term. The Government’s
White Paper, which led to this Bill, put the cost of
reoffending at something like £18 billion—a huge amount
of money. For relatively low-level offences that, in the
grand scheme of things, are typically associated with
reoffending over a more protracted period, if there is no
intervention, that extra money is well worth it. We just
have to invest it up front and make sure that the
solutions actually work.

Q160 Maria Eagle: Would you like to see problem-solving
courts rolled out without being piloted first? Why pilot
them when we know what their benefits are?

Sam Doohan: Certainly, in the present climate, we
would probably see a pilot as a political necessity.
However, we would expect a pilot to be very positive.
We see no reason why it would not be. It would be nice if
we could make them happen tomorrow—have ring-fenced
funding and have some long-term commitment to them—
but if it takes a year or two years to prove the point and
make them a permanent fixture of the justice system,
that would be more positive in the long run.

Q161 Maria Eagle: Thanks. I just want to ask about
sentencing and the wide range of proposals in the Bill.
Have you detected anything in the Bill that you think
will contribute to sentence inflation and will mean that,
inadvertently or otherwise, people end up with longer
sentences?

Campbell Robb: The evidence from the Bill suggests
that most of the approach in it will lead to longer
sentences and people in prison for longer. It is also
disappointing that there is nothing in the Bill that
tackles the issue of the 30,000 short sentences of under
six months that are given out every year, which cause
significant damage to the individuals involved. We
understand the desire of the Government to meet what
it feels is the public’s desire to see longer tariffs for some
crimes. However, we could have done so much more,
particularly on short sentences, to really think through
who is ending up in prison, why and for how long.

Q162 Maria Eagle: I was not really asking you to tell
me whether the provisions for longer sentences will
create longer sentences, but whether there is anything
else in the Bill that might inadvertently end up creating
sentence inflation.

Campbell Robb: I misunderstood, sorry. On treatment
orders and the others types of things that we have just
been talking about, if they are too harsh or too difficult
to pass, or if people have been set up to fail, there is a
danger within those that if they are not done properly
with the individual and they do not understand the
consequences of what they are doing, people could end
up back in prison for failing on a relatively minor
breach of a treatment order. It is hard to say there is
evidence of that, but there is some concern that that
might be the case. I hope that answers your question.

Maria Eagle: Yes, certainly.
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The Chair: I will bring in the Front Benchers in three
minutes. Mr Dorans, do you want to ask a question?

Allan Dorans (Ayr, Carrick and Cumnock) (SNP):
Nothing at the moment.

The Chair: Are all the Back Benchers content and
happy? Mr Levy, I did not see you hiding behind the
Perspex. You have three minutes before I bring in the
Front Benchers.

Q163 Ian Levy (Blyth Valley) (Con): I will be very
quick, Sir Charles, and I thank you for the opportunity.
May I ask the panel for their views on what role they see
charities playing in youth offending?

Campbell Robb: Central is the answer. We as an
organisation have been working in this space for nearly
50 years, and we feel that the partnership between the
new probation service and organisations such as ours,
both locally and nationally, is absolutely essential. We
need local partnerships in sentencing and pre-sentencing,
and in problem-solving courts and the treatment centres.
Local charities and national charities should be working
together with the statutory services, providing a
wraparound—ideally, to stop people offending in the
first place.

When people first hit the criminal justice system, we
need to bring in organisations such as ours and others
in order to be able to work with people and to keep
them out of it through education, training and
apprenticeships that we can offer at a whole range of
levels. When they are in the system, it is about making
sure that they get out as soon as possible, and that they
get the rehabilitation and education they need when
they are in it. Charities are definitely a part of the
process, and we would want to see relationships between
charities supporting this work.

Ian Levy: Thank you. I will leave it at that, because I
know we are conscious of time.

The Chair: You have more time. Do you want to hear
from any other witnesses?

Ian Levy: Yes, if we have time.

Sam Doohan: I would certainly say that there will
continue to be, and there should continue to be, a strong
partnership between Government and the charitable
sector, but it should also be clear in Parliament’s mind
that Government services for probation, youths and all
manner of things should not take as read that the
charitable can fill in any shortfall. It is important that
we work together—we can make more of a difference
together than we can separately—but things such as, for
example, informing employers about criminal records
and the risks associated with hiring someone who has a
criminal record, which is the single biggest piece of
information that changes an employer’s mind about
whether to hire people, are at the moment done almost
exclusively by the charitable sector. We are happy to do
that work—it needs to be done and it is important—but
having more resource and focus from the Government
to ensure that message gets out far and wide would be
extremely valuable on a number of levels.

The Chair: Thank you very much.

Q164 Alex Cunningham (Stockton North) (Lab): It is
a pleasure to serve under your chairmanship, Sir Charles.
Helen, in one of her earlier comments, said that she
has some concerns about the spending periods
around the system of cautions. Do the panel members
have other concerns about the new two-tier system of
cautions?

Helen Berresford: I am happy to go first. You are
right that we are concerned about the disclosure period.
One of the other points that I would raise is that
obviously the new proposal is for two tiers—a diversionary
caution and a community caution. One of the things
that we would really like to see from this is a growing
use of out-of-court disposals to keep people out of the
formal justice system, which we know has a positive
impact. The more we can use them, the better. What we
do not want to see with this new approach is more
people being given the upper-tier caution as a result of
it being two tier. We want to see more people coming
into out-of-court disposals more broadly. We need to be
aware of the risk of more people having the one that
has more conditions attached to it, which makes it
more difficult.

The second point is very much about the disclosure
period. If we take the disclosure period out, we have
much more of a chance to use out-of-court disposals in
a positive way that does not put up additional barriers
and gives people the chance to move on and not to get
engaged with the formal justice system.

Sam Doohan: I entirely agree with Helen about the
disclosure periods for the new upper-tier caution. That
is certainly a problem; I will not re-tread that entirely.
One of the other concerns that we have about the new
cautions is that now, at least in the adult regime, there
will only be conditional cautions, which require a fairly
in-depth process of paperwork to set and monitor
conditions and ensure compliance. There is now no
other caution option available. Those cautions will be
delivered largely on an individual officer level and by
individual forces.

As a result, forces will be much more hesitant to use a
caution. Whereas in the past, they might have been
quite content to give a simple caution and send someone
on their way with a formal warning or reprimand, now
the force in question will have to take on the burden of
monitoring, compliance and potentially re-arresting
someone if they breach conditions. They will be forced
either to go above the caution and see more cases
through to prosecution, even though it would not necessarily
be in the public interest to do so, or not to take action
at all.

As we know with the criminal justice system as a
whole, when we start having these slightly weighted
decisions about who falls into what tier of disposal,
those who are from disadvantaged backgrounds, along
the lines of race and religion, almost universally fall
into the harsher end, and those who are not do not. We
are creating a system that incentivises busy working
police officers to say, “Actually, I am going to make this
the CPS’s problem, not mine, and I have the choice of
who to do it to.” Is that going to lead to good criminal
justice outcomes? We think it may not. We do not know
yet—I stress that—because it has not been studied, but
it does have the characteristics of a system that will not
have the desired outcomes.
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Q165 Alex Cunningham: Sam, you talked about
disproportionality in relation to cautions, but have the
panel got concerns that any of the Bill’s proposals will
have a disproportionate impact on certain communities?

Campbell Robb: We do have that concern. The
Government’s own impact assessment suggests that that
might be the case, and that it was in the public interest
to continue. We know that, at every stage, young BAME
youths, in particular, are disproportionately likely to be
stopped and searched, and to end up in the system in
different ways. We do have that concern. We would like
to see more evidence used to understand what the
impact of the proposals might be. We know from previous
proposals and reports, such as David Lammy’s, that the
system is not working in the way that it could, and there
is nothing in the Bill that will positively change that. We
urge the Government to think about whether there is
more that we could do on that through the passage of
the Bill.

Sam Doohan: One important thing to keep an eye on
is that the out-of-court disposal family is one that
requires co-operation from the person who is receiving
the disposal. That is fine if you have a community that
is reasonably homogenous and where there is no tension
with the police, because people are much more likely to
co-operate. They may not see the police as being friendly,
but they at least understand the interaction better.

Where there is less community cohesion and there are
people from all manner of underprivileged backgrounds
who historically do not have good relationships with
the police and are less likely to be co-operative, that
again puts us in a situation where the out-of-court
disposals and their relatively lesser impact on someone
throughout the rest of their life will end up going to
people from relatively more privileged backgrounds,
and those who end up being prosecuted and receiving
full convictions will be people from disadvantaged
backgrounds.

Q166 Alex Cunningham: Helen, is there anything that
you want to add on behalf of your organisation?

Helen Berresford: No, I think that is right. Sam has
just explained that very well. I think that there is a risk.
We can see across a number of the proposals and, as
Campbell said, the Government’s impact assessment
the impact on people from black and minority ethnic
communities. Out-of-court disposals are a good case in
point in terms of how we ensure that they do not
discriminate. We can see it at every stage. We need to be
looking at how we reduce the disproportionality in the
justice system, and what actions we can take to do that.
We can see that some of these proposals do the opposite.

Q167 Alex Cunningham: That is helpful. Are the
proposals in the Bill for a court sanction of a custodial
sentence for a breach of a community order necessary?

Helen Berresford: We know from the evidence that
community orders are more effective in reducing reoffending
than short prison sentences, which are ineffective at
doing that. We want to see much better use of community
sentences where they are more effective. Community
sentence treatment requirements are a really good example
of how we can do that, ensuring that we also put in the
drug treatments and mental health support that are
needed alongside it. That is really important.

A lot of these orders have the potential sanction of
being sent to prison if breached. We do not support that
as a way forward. We do not think that that is effective.
If a community sentence is not working, we already
know that a short prison sentence is less effective, so it
does not make sense that that is the penalty. There is
evidence to show that continuing the support in the
community, to ensure that we are actually dealing with
the issues, is more effective. It is about ensuring that
community sentences are not setting people up to fail, and
that the conditions around them try to help with their
different needs, such as alcohol and drug treatment, mental
health treatment, and homelessness. All those different
parts need to be addressed. That is where the focus is.

Q168 Alex Cunningham: Sam, I assume that you
agree with that. Could you be very brief, because I have
another question that I need to get in?

Sam Doohan: The one thing that needs to be considered
with community orders and criminal records is that
when a community order is given alongside another
disposal and it becomes an ancillary order we have to be
very careful about how long we set the orders for. At
present, the full conviction does not become spent until
the full ancillary order is completed or ended by the
court. A lot of orders are given for three years or five
years. Some are given for life. We need to be aware of
that, so that we are using orders in a proportionate way
that matches the intention of them. They should not be
given out simply as a five-year ban from this location,
say, which will in fact end up with someone taking six
years before what is probably a relatively minor conviction
is taken off their record.

Q169 Alex Cunningham: Very briefly, the Bill proposes
to expand the length and intensity of electronically
monitored curfews that courts can impose. Do you
think that that is an effective provision for reducing
reoffending?

Campbell Robb: It is one part. To isolate it solely as
being effective on its own is not something— It can be a
very useful method of keeping people out of prison, but
it has to be wrapped around the probationary offer and
the other offers available to the individual, so that they
have meaningful engagement, either through unpaid
work or training or development, and are in stable,
suitable accommodation, so that they are not moving
all the time. So, in and of itself, it can add some benefit,
but it cannot be taken as a single thing.

The Chair: Thank you very much. Mr Philp.

Q170 The Parliamentary Under-Secretary of State
for the Home Department (Chris Philp): Thank you,
Sir Charles, and thank you everyone for joining us this
morning and for the work that you do in trying to
protect the public and rehabilitate offenders. We are all
very grateful to you.

May I start with problem-solving courts? Clearly, as
with so many things, it is important that the implementation
is right; there are some things that work and some
things that do not. Can you give your views on the
things that have worked and the things that have not
worked in problem-solving courts that we have tried in
the past—I think there was one in Merseyside a few
years ago—and the lessons that we might learn from
problem-solving courts in the US, as we design and
implement the pilot?
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Helen Berresford: This is not something that we have
significant expertise in at Nacro, in terms of learning
from previous pilots. With any of these things, we have
to understand, as you say, what has worked and what
has not worked.

The point that we made earlier about the role of
building judicial confidence, which was picked up on, is
a really important one, and that confidence has to be
central to problem-solving courts as we roll them out.
Getting the right people involved and the right support
functions is important. One of the important purposes—is
it not?—of problem-solving courts is that you bring the
right people into the discussions and keep them engaged.

I will just refer, for example, to community sentence
treatment requirements. We know from our experience
of what we have seen that engaging with the judiciary in
that process has a really positive impact. That is one of
the things we have seen and that we would like to see
much more of in the roll-out of CSTRs, and I would
say the same for problem-solving courts.

Sam Doohan: In addition to building interest and
engagement in the judiciary, one of the other issues is
also building interest and engagement among the local
population. The courts need to be credible, both to
offenders and to the local population. That is probably
the biggest step that needs to be taken. If local people
think that someone will effectively get just a slap on the
wrist and that the problem-solving court does not solve
the problem, they will not bother reporting minor crimes
and, to some degree, neither will the police. It is very
important that that credibility takes centre stage and
that the whole process has some faith that its measures
will actually be successful.

Q171 Chris Philp: You mentioned CSTRs, which
obviously are referred to prominently in the White
Paper. I strongly support them and want to see them
being rolled out, because they treat the underlying
causes of offending, in particular mental health problems,
and drug and alcohol addiction.

First of all, do you share that analysis, particularly
where a CSTR might be an alternative to a short
sentence? If you do share that analysis, what do you
think we can do to encourage the wider use of CSTRs,
in addition to the extra money for the actual treatment
that is being provided at the moment? I ask that because
I would like to see them being used a lot more.

Campbell Robb: Yes, we would too, and I think the
evidence suggests that when they are used properly they
can have a significant effect, on both the addiction or
the mental health issues that people are suffering from,
and ultimately—we think in previous studies, but not
recently—potentially on reoffending. So we are very
supportive of them.

I think that, as you would expect us to say, they need
to be part of a wider network that is available, ranging
from wider drug treatment services, through the NHS
and other public health bodies, to job opportunities.
They are part of a holistic approach—part of a whole
series of interventions that can help people.

On their use as an alternative to sentencing, we could
not agree more. That is the work that Nacro does every
day, with hundreds of people across the country. If we
can use them to help support people through their
mental health issues, or drug and alcohol issues, and

keep them out of the criminal justice system, then
absolutely; we could not agree more. We are very supportive
and would want to work alongside to get more of them
up and running as soon as possible.

I agree that having the judiciary, as well as the public,
see them as a viable alternative is something we all need
to work on once the Bill becomes an Act, so that we
really get that buy-in and momentum behind them so
that they can be used more widely.

Helen Berresford: We have seen an increase in their
usage in the test sites. The only point I would add,
without repeating my earlier comment, is that building
judicial confidence will be an important part of this.
That is a really important thing to learn from. Continually
evaluating and learning as we roll these out will be
really important, learning where they have worked and
where they have not. If we can build that in, I think
there is a really positive role for community sentence
treatment requirements.

Sam Doohan: There is also an issue with building
faith with offenders and the people who will potentially
receive treatment. One of the concerns that we hear
with these kinds of disposals is that people are worried
that their criminal record will show that they have been
in drug treatment or mental health treatment. In general,
although not in the absolute, that is not a problem,
because it will not show up and they will not have to
disclose it. But people do not know that and they do not
necessarily have a great deal of faith that it will not
show up three, four or five years later, when they have
turned their life around.

I mention that in particular because a DWP study
from 2010, I think, found that the only group who, in
employment terms, were discriminated against on a par
with people with convictions were alcoholics and drug
users. Therefore, ensuring that people understand the
full ramifications of co-operating with a drug treatment
programme—that it will be private, to a large degree,
and that it will give them the opportunity to move on
positively afterwards—would go a long way.

Q172 Chris Philp: Thank you. Helen, you raised a
point about the potential for custodial sentences following
a breach of a community order. Does it reassure you
that obviously that is a matter of judicial discretion,
and that we expect judges to use custody only as a last
resort—indeed, they are bound to do so? In order to
ensure that community orders are complied with, judges
need to have that option as a last resort. It is to be used
rarely, but none the less it needs to be available, should
it ever be required.

Helen Berresford: Our preference—and yours too, I
hear—is very much about looking at community sentences,
where they are more effective. If there is an option of
custody, I think we really need to build that in as an
absolute last resort, and it is worth looking at how we
can ensure that is the case. Certainly, on a broader
point, in the past we have seen increases in recall to
prison, and in some cases people have been recalled for
very minor breaches of their conditions, and nothing to
do with committing a crime. It is really important that
we ensure that is not what we are doing. If there is a
condition about prison as a last resort, we have to make
sure that it is for a very significant reason and that it is
truly a last resort.
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Q173 Chris Philp: Thank you. I have one last question.
Do the panel have any views on the principle of statutory
minimum sentences?

Sam Doohan: Broadly speaking, statutory minimums
cause problems. The reduction of judicial discretion
means that cases cease to be individual and start to be
set by central Government policy. Although it can be
argued either way, depending on your taste, were we to
follow an American model, where if you get three
strikes and then a very long prison sentence for a
relatively minor crime, under the current British criminal
records system that would almost certainly be disclosed
for life, and it would not just be a fairly stiff sentence for
repeat offending; it would become a life sentence
immediately. That is something always to be aware of
when thinking about where we set not just sentencing
guidelines, but sentencing minimums in particular. If
the judge thinks that six months is appropriate, we
should not be the ones to argue with that.

Campbell Robb: We agree that judicial discretion is
paramount. We think that is a very, very important
consideration. For any changes, it is important to be
aware of that and to have an urgent space to see what
impact those minimum sentences are having across the
piece, in terms of numbers, time and then rehabilitation.

The Chair: I thank our three witnesses for a very
strong performance and for answering the questions so
fully—it is much appreciated.

Examination of witnesses

Dame Vera Baird, QC, gave evidence.

12.15 pm

The Chair: We now move on to our second session.
We have Dame Vera Baird, the Victims’ Commissioner.
Dame Vera, could you introduce yourself for the record,
please? Not that you need a great deal of introduction,
as you were formerly of this parish, but just for the
record.

Dame Vera Baird: Good morning. I am Vera Baird,
the Victims’ Commissioner for England and Wales. I
hope you are receiving me. Over.

The Chair: Excellent. We are receiving you—brilliant.
I am not sure if you can see us yet, but we can certainly
see you. I call Mr Goodwill.

Q174 Mr Goodwill: Good morning, Dame Vera. I
think the victims who feel most let down by the criminal
justice system are the victims of rape. Very low numbers
of those cases get to court and, similarly, low numbers
achieve convictions. Over recent months and years,
some electronic data from phones has been used to
undermine some of those cases. Messages sent to placate—
certainly not to antagonise—the abuser in an abusive
relationship can be used to undermine the case, for
example. Proposals on data analysis and consent for it
are coming forward, but how can we improve victims’
confidence in the criminal justice system—particularly
for crimes such as rape and other serious sexual offences—
and reduce requests for information from those victims?

Dame Vera Baird: Thank you very much, Mr Goodwill.
It is very good to see you again—we were next-door
neighbours at one time, constituency-wise.

I will focus on the digital download point, because it
is extremely key. Clause 36 in the Bill is very problematic.
We have done some considerable work on it, which I
would like to mention. First, let me compliment the
Home Office team who drafted it and who approached
us to ask what we thought of it. Let me explain that I
fully understand, as I guess the Committee does, that
the purpose of clause 36 is different from the area
Mr Goodwill has just rehearsed.

I understand from Mr De Meyer, who is the NPCC
police officer I have mostly been talking to about this,
that people say to the police, “Someone is harassing
me” or “Someone sent me this. Look at my phone—there
is the evidence.” The police are worried that if they take
the phone, they might be in breach of the investigatory
powers legislation, so they are seeking a statutory power
to take a phone off somebody who is voluntarily giving
it up. That was good to understand—that is fine—but
the power as set out at the moment does not contain
any protections for the complainants who are in the
position that Mr Goodwill has mentioned.

If I may, I will briefly rehearse the position as it is
seen from the victim’s point of view. If you look at a
Rape Crisis survey 18 months ago, or if you talk daily
to ISVAs, you will find that the view is that on the
ground it is practically routine for rape and sexual
assault complainants to be asked to hand over digital
devices, and for most of the material on it to be trawled,
so far as they are aware. Apparently, according to my
network of stakeholders, the CPS frequently seeks a
level of material straight away, before it charges, and if
a complainant refuses, the case just does not get considered
for charge. That is very, very troubling, and it has a
chilling effect not only on current victims, but on reporting,
and it could impact victim attrition.

We did an analysis of a data set showing that one in
five victims withdrew their complaint of rape at least in
part due to disclosure concerns. Home Office data
shows an increase of rape complainants withdrawing
pre-charge, and it is right to say that many senior police
officers, including Mr De Meyer, accept that there has
been a big blow to the confidence of the public in the
police because of the whole issue of digital data.

In my own former area—I was the PCC in Northumbria
until not quite two years ago—the Home Office funded
a pilot of independent legal advice for rape complainants
dealing with digital download. That pilot disclosed that
about 50% of the requests for digital download of rape
complainants’devices were not necessary or proportionate.
Of course, we must take some comfort from the fact
that that means the other 50% were, and my understanding
is that this pilot worked well. It was praised by 23 of
the 25 professionals involved in it because it also speeded
matters up: where there was a legitimate request for a
particular section of the contents of the device, the
independent legal advisor was able to get to grips with
its reasonableness and advise if it was reasonable, and it
was then very quickly accepted. None the less, 50% of
requests were not in that category, and we do know that
it influences people about reporting rape when they fear
that not only their own personal data, but the data of
everybody else who is on their phone—their little brother,
their sister, their mother, anyone they may confide
in—will also have to be disclosed.
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The last three points that I really want to emphasise
to let you appreciate the seriousness of this problem are
that in 2020, the Information Commissioner published
a report about exactly this, and outlined a series of ways
in which the police were not complying in a number of
respects with data protection legislation. The gateway
for consent was one of the concerns, and there was an
internal report by the CPS two years ago, which found
that 60% of its requests for digital download were
over-intrusive and not necessary. A little bit later, HMCPSI
found about 40% were in the same category. The police
have now done a lot of work to try to shift policy
backwards, and this new power—which has no obvious
nod, even, in the direction of the protection of
complainants—came out of the blue from a different
Department of the Home Office, and has absolutely
none of the protections that, in policy terms, the police
have been looking towards for quite some time.

We have the ICO, the Home Office and the National
Police Chiefs’ Council all meeting with us, and we are
very pleased with that. We asked whether we can draft
some amendments to this that will safeguard the protection
the police need, but will also offer protections for
complainants when the power is used for this—as it will
be, of course. In a very lightning run through them,
there is no definition of agreement. What it says is that
an authorised person can take information from a
device if it has been voluntarily provided and there is
agreement to give the stuff, but there is no definition of
agreement, and we know very well—as I have just
recited—that often, there is a sort of implicit threat that
if you do not, that is the end of the story. We defined
agreement in a fairly obvious way—fully informed and
freely given. There is no requirement at all for the police
to specify the nature of the material, let alone the actual
material, that they want to look for. It is just all or
nothing: you agree or you do not agree. A big concern is
that although it is described as information that needs
to be relevant if it is being sought, it does not make
reference to the very important turn of phrase in the
legislation, which is a “reasonable line of inquiry”. It is
much broader.

We therefore drafted some amendments that dealt
with all of those points and a number more, and we
offered them to the Home Office team. I am very
pleased to say that the National Police Chiefs’ Council
accepted them, and felt that they fulfilled all the
requirements that it had and offered some excellent
protections. I am very pleased to say that the Information
Commissioner’s Office, although it is happy with the
code of practice going way beyond this legislation, also
accepted them. The Home Office did not. When we
tried to probe why, the answer came:

“While the NPCC indicated they were content with your
drafted provisions, they have also said they were similarly supportive
of the draft we prepared. We incorporated their operational
perspective…with the views of our technical and legal experts”.

Mr Goodwill: I think we probably need to move on,
because other colleagues want to get in.

The Chair: I think we have to move on now. It is not
that this is not important. It is hugely important, but
you have asked one question and there was a 10-minute
response. We have three colleagues. We cannot do that
again. I call Mr Dorans.

Q175 Allan Dorans: Thank you, Sir Charles; this is
my first Bill Committee, and I look forward to serving
under your chairmanship. Dame Vera, in your view
does the Bill go far enough to put the interest of victims
at the heart of the criminal justice system? If not, what
further measures would you like to see included in the
Bill as a priority?

Dame Vera Baird: I do not think that it does go far
enough. Sentencing is not a territory that I want to get
into particularly because victims’ views are very different
about sentencing. It is by no means the case that everybody
who is a victim of crime wants extremely heavy sentencing.
There was a piece of research recently by RoadPeace
that shows that they are not particularly strongly supportive
of the increased sentences for driving offences, and
would prefer driving bans rather than what they see as
people who have driven dangerously but are not dangerous
people being locked up in prison for a long time. They
feel that long sentences may deter charging or jury
verdicts.

Victims, just like everyone else, are a mixed bag, but
what they want very much is to be treated decently by
all the criminal justice agencies; to have adequate support
and courteous engagement; to be kept up to date; to
have all the entitlements when they come to court that
will help them to give their evidence well; and to be
supported right through, including after the sentence,
going into the time when someone is serving their
sentence—keeping them up to date about what is happening
so that they might then more easily accept what happens
when the individual comes out.

That whole procedural justice—what works for
victims—is absolutely key. It does start to appear quite
well in the new victims’ code of practice, but certainly
that code of practice, which is about the sixth version of
it that we have had, must be implemented, when the
others have not been. There is nothing in the legislation
here to help with that. The victims’ law is coming down
the line and I hope that we can do more for victims in
that.

Apologies for taking a long time about digital download.
I meant simply to end by saying that all the problems
that we have experienced can be solved by the drafts
that we have prepared, which have been accepted by
everyone but the Home Office. I urge the Minister in
charge to look at that again.

Q176 Sarah Champion: Good morning, Dame Vera.
I have a couple of quick-fire questions, which hopefully
you can answer briefly, please. There should be, in the
victims’ code, consultation when an offender is going in
front of their parole board, and the victim should
receive notice, if not an automatic right to submit
evidence to it. Unfortunately, that tends not to happen.
I have had two cases in the last six months where
offenders have been downgraded and could be eligible
for release and the victims knew nothing about it. One
of my amendments is to make it mandatory that victims
have their statement read out during a parole hearing.
What are your thoughts on that?

Dame Vera Baird: I agree. I wonder whether the
problem starts with the victim contact scheme and
whether we are not embracing enough people into it.
We have done some really good work with HMPPS
about that. They are moving to a much stronger invitation
to join the victim contact scheme and are offering all
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sorts of ways to do it, even after the event. That would
put people in a position where their statement would be
taken, and it would be read.

In fact, during the course of the pandemic, a lot of
victims have gone online and read their statement to the
parole board. The number of victims who have done
that has gone up, and we think the online provision—giving
satisfactory remoteness to an individual from a prisoner,
but none the less communicating what is good—is
probably a good model for the future, but it is imperative
that that opportunity is given to victims.

Q177 Sarah Champion: Thank you. That leads me
nicely to special measures. Again, there is the provision
for special measures in courts, but it is at the judge’s
discretion, and it also depends on whether the facilities
are there. Do you think they should be mandatory for
vulnerable witnesses?

Dame Vera Baird: In essence, yes, I do. We have just
done a report about special measures, Ms Champion, and
it would be good if you looked at it. The problem starts
with the fact that the needs assessment is not done clearly
by a single agency. It is all across the CPS, witness care
units and the police. We have said that it should be in
the witness care units. It should be done in a professional
and thorough way with them co-ordinating it.

Then there is the real problem that the range of
special measures, and the one that might suit you as a
witness, are not always available and are not always
offered even if they are available. There is a risk of some
sort of court culture limiting the choice when the intention
is that the best evidence should be given for the benefit
both of the complainant, to cut the tension, and of the
criminal justice system, to get evidence that it might not
get otherwise.

Let me add that the roll-out of section 28 enables
vulnerable and intimidated witnesses to pre-record their
evidence weeks and weeks—probably, in reality, years—
before a case can come to trial, and then be cross-examined
on video too so that, many weeks before it comes to
trial, they have finished their involvement in it. Obviously,
it often just needs to be a choice, but that can be the
default position to get a lot of vulnerable and intimidated
witnesses out of the queue at the Crown court, put an
end to their stress and record their evidence while their
memory is fresh. I think that should be the default
position available for all the categories that you mentioned.

Q178 Sarah Champion: Thank you very much. Just
one line, please, commissioner. Non-penetrative child
abuse offences are not seen as serious crime; therefore,
they do not fall under the double jeopardy rule. Should
they be?

Dame Vera Baird: Yes.

Sarah Champion: Thank you.

Dame Vera Baird: We wrote last year and asked for
exactly that.

Q179 Siobhan Baillie (Stroud) (Con): It is a pleasure
to serve under your chairmanship, Sir Charles. Welcome,
Dame Vera. Your role as national lead on victims for
the Association of Police and Crime Commissioners is
important, and we are grateful for all your work. We

heard quite distressing evidence from PCCs this week
about the impact of unauthorised encampments—illegal
activity, damage, fly-tipping and intimidation—on the
local communities where the encampments are. Do you
accept that local residents who are in close proximity to
the unauthorised encampments are victims of crime?

Dame Vera Baird: I am not the lead for the Association
of Police and Crime Commissioners; I am the Victims’
Commissioner for England and Wales, and I do not
know about that conversation.

There are two difficulties. One is that an unauthorised
encampment often causes great discomfort to neighbours
of it—that is probably a gross understatement. The
other concern I have—very frankly—is that my experience
is that the appropriate statutory provision is not always
made to provide Gypsies and Travellers with an alternative
place that is lawful and so they, too, are put in a very
problematic position.

I saw what Martin Hewitt from the National Police
Chiefs’ Council said the day before yesterday. He said
that he did not think the police needed more powers; it
would be much better if more lawful places were made
available. And then there is no difficulty with getting
Gypsies and Travellers out of places where they should
not be, because there is a lawful place to put them. So I
am afraid at the moment we have kind of two sets of
victims.

Q180 Siobhan Baillie: Thank you. That is helpful to
hear. On cautions, out-of-court disposals, the proposed
changes will ensure that the victims are consulted for
their views. Are you supportive of that? Do you think
that those changes will assist with the drive towards,
and the approach of, more restorative justice?

Dame Vera Baird: Yes, I do. It is very important that
what victims want, which I have described—procedural
justice, being treated with decency, being kept up to
date and so on—is provided for in the process of delivering
a caution. It looks as if victims are about as satisfied
when the offender is given a caution as they are when
the matter goes to court, so as long as they are consulted
and they are treated as victims throughout, I think it is
probably excellent to streamline the nature of this work.

There is one reservation: perhaps something needing
a bit of looking at is the obligation to admit guilt in
order to get an out-of-court disposal. Sometimes something
like a deferred prosecution might be something that a
person would be readier to accept, and it should be no
more of a problem for a victim. But in principle, as long
as victims are involved—we have a massive backlog in
the courts, so if we can deal with justice for both sides in
some other way, let us do it.

Q181 Lee Anderson (Ashfield) (Con): It is a pleasure
to serve under your chairmanship, Sir Charles. I have
just one question, Dame Vera. What are your views on
stronger sentences for drivers who cause death or serious
injury?

Dame Vera Baird: I am not an expert on sentencing
and I do not think you particularly want my personal
views. Do you want the perspective of victims on that?

Lee Anderson: Yes, please.

Dame Vera Baird: It is hard to say because we do not
get a lot of victims coming to us and talking about
sentencing; they are usually talking more about their
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own treatment by the justice system. But what I can tell
you is that although they are broadly supportive of
different sentencing, the briefing that you have probably
had—and that we certainly have had from RoadPeace,
Brake and British Cycling—suggests that they are worried
about the difference between a sentence where someone
has caused death and a sentence where someone has
“only” caused what might be the very most serious of
harms, and they wonder whether there ought to be
some nearer proximity between the two.

But victims do say quite clearly that they have concerns
about making causing death by dangerous driving and
causing severe injury by dangerous driving have much
higher penalties, because of the factor I mentioned
before: it might deter prosecutions, or it might deter
juries, who can pretty easily see themselves in a driving
seat when something goes wrong, from convicting. So
they have that reservation.

I think the telling line is that victims are not sure why
there is such reliance on custodial sentencing for people
who may have driven dangerously but are not dangerous
people. Is it not better to use driving bans more effectively
and not to allow such leeway about the unfairness of it
but to make them pretty well automatic? That is their
take on it, and I do not think I can second-guess them.

Q182 Sarah Jones (Croydon Central) (Lab): It is a
pleasure to serve under your chairmanship, Sir Charles.
Dame Vera, you answered, in response to your first
question, most of the questions that I was going to ask,
so I am very pleased that you were able to do that.
Obviously, as the Opposition, we have tabled a lot of
amendments, which seek to do exactly what you described.

To finish the conversation that we started at the
beginning, it would be helpful if you could describe the
impact that you think those amendments will have on
the process and on the victims. Perhaps you could say a
bit more about their sense of confidence in the system.
What are we aiming for here?

Dame Vera Baird: We do have to protect the article 8
rights of complainants, and the open nature—the swingeing
and unconditional nature—of these clauses does not do
that. I have set out all the people who have commented
on how commonplace it is for a victim to have their
phone demanded and for it to be trawled, as it is called
on the ground. I have set all that out.

The consequence, of course, is that complainants,
who say they have been sexually assaulted—they are
already injured, and we have already failed to protect
them against crime. They are probably vulnerable. They
are certainly very nervous. They have heard that it is not
a nice thing to go to court. They probably know the
conviction rate is very low. They have got together the
courage to go and talk to the police and to discuss
the case, and they seem to be met—my survey last year
made this very clear—with police officers who are looking
askance at them as genuine victims and saying, in effect,
“Hand over everything there is for me to know about
you, so that I can check whether you are a worthy
person for me to get behind and prosecute this case.”

Other than sexual assaults, rapes and trafficking, and
occasionally domestic abuse, I do not know of any
other kind of case in which the download of phones is
used in that way. It is not just the download of phones.
Frequently the police ask for, and frequently the CPS

requires, all health notes, psychiatric notes, school reports
and social services reports, which obviously adds to the
tendency to think that you are the one under investigation,
and not the other. This is a massive deterrent and, not
surprisingly, a good reason why people withdraw.

Following the pilot we did in Northumbria, which
was highly successful, it is very important that there
should be automatic legal advice. When someone’s article
8 human rights—we have an obligation to protect human
rights—are put at stake by what the CPS has found are
overly intrusive demands in 60% of cases, the only way
to try to deal with it, given that there are a whole range
of cases about it, is to get free, independent legal advice
for the purpose of discussing and ordering with the
police and the CPS what is appropriate to seek, what
should be disclosed and what should not.

Our amendments say that, and we have sent those to
the Government. I think we have also sent them to
every member of this Committee. I hope that the
Government will realise that although it has an end-to-end
rape review—the purpose of which is to restore confidence
and restore prosecutions—this piece of legislation is
actually running in the opposite direction and is likely
to make things worse.

Sarah Jones: That is very clear. Thank you.

Q183 Alex Cunningham: Hello, Vera. As Sarah said a
few minutes ago, you have covered much of the material
that we would want to ask questions on. I will ask you
to give us a reasonable summary. Do you believe that
any of the proposals in the Bill increase victims’confidence
in the system, particularly if they are victims of rape?
We all know the figure: 44% withdraw their case before
the trial even begins. If you were to give us a series of
headlines, what would they be?

Dame Vera Baird: What needs to happen is that
section 28 needs to be the default option, so that rape
complainants can finish with the trial while their memory
is fresh and facilitate getting some trauma therapy, if
that is what they need—section 28 and independent
legal advice. I think it is fair to say to the CPS that if
they require a level of data from phones and other
places and they find something, however irrelevant, it
may call the complainant’s credibility into question.
There was a terrible case when I was a PCC in Newcastle,
where it was put to a woman of 23 that she had always
been a liar because she had lied by writing a letter to her
school saying that she could not go to the swimming
pool that day, and forging her mother’s signature. She
was 12 when she did that. If something like that is
found, the police probably think they have to disclose it
to the other side, because they have a full duty to do so.

The point is not to look for ridiculously irrelevant
material, or you are in pursuit of what I think victims
think the police are looking for, which is the perfect
victim. Of course, none of us would be a perfect victim
in that sense, so that needs very much to be met by legal
advice. It may be that once that material is found, there
is no power in the CPS to do anything but disclose it. It
is arguing at the beginning about what material should
be sought.

It is absolutely clear that the Crown Prosecution
Service has to start prosecuting rape. It now prosecutes
around 1,700 cases a year, whereas for the best part of a
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decade, prior to a change in its approach to rape in
2016-17, it prosecuted 3,500 cases a year and got a
corresponding number of convictions. Now it is prosecuting
only half as many as that and getting convictions only
in three figures, which is a terrific collapse. That approach,
which changed, needs to be changed back.

There must also be good provision of independent
sexual violence advisers. Anyone who comes to make a
complaint, which is a very courageous thing to do given
what they have gone through, the imbalance of power
between them and the police and their complete lack of
awareness of what the criminal justice system is like,
needs a professional friend beside them to help them to
cope. They may need to move house, if the rape was in
the house, or move job, if the rape was connected with
the job. At least a professional friend can help with
those things, and you cannot expect a complainant to
cope with that as well as with the criminal justice
system. All that seems imperative. I am mindful of the
Chair’s wish for brevity from me, so perhaps I will write
to you with a longer list.

Alex Cunningham: Thank you very much for that. I
think you have covered everything that I needed to
cover.

Q184 The Parliamentary Under-Secretary of State
for the Home Department (Victoria Atkins): Dame Vera,
I want to roll back and put this set of clauses in context.
Everybody acknowledges that there is a significant problem
with the trust of victims of sexual violence in particular
when it comes to the seizing of phones and digital
evidence. There have been recent cases that we have
heard about. In consequence, the Government have an
ongoing end-to-end rape review, which is looking at
every single stage of the criminal justice system. Following
the last question, I would not for a moment want
colleagues to think that this Bill is the Government’s
answer to addressing the real and keenly felt concerns
of rape victims and other victims of sexual violence.

On the point about digital divides, do you accept that
there is a need to clarify the law on this? At the moment,
we have the Criminal Procedure and Investigations Act
1996 and we have the Attorney General’s new guidelines,
but presumably you accept that there is a need to set a
framework in law in order to help and protect victims,
and to protect the right of a free trial under article 6 of
the Human Rights Act 1998?

Dame Vera Baird: I think national legislation to
clarify the law about this is imperative, but it is just not
this national legislation.

Q185 Victoria Atkins: Okay. Within that context, we
have to bear in mind the Criminal Procedure and
Investigations Act 1996 and the Data Protection Act
2018. Do you accept that?

Dame Vera Baird: Yes, of course we have to do so.
I am not sure you will be doing that with this power. I
think there is a real human rights challenge here already,
and I am pretty satisfied that there will be data protection
challenges too. Yes, of course data protection is the law
and it is important. I do not think this fulfils all your
obligations under that either.

Q186 Victoria Atkins: All right. Clause 36(5)(a) sets
out the conditions under which the power may be
exercised—namely, that an “authorised person”, as defined
elsewhere in the Bill, must reasonably believes

“that information stored on the electronic device is relevant to a
purpose within subsection (2)”.

That wording of course comes from the 1996 Act,
doesn’t it?

Dame Vera Baird: I do not know which it comes
from, but “relevant” is no good, Minister. “Relevant” is
not a reasonable line of inquiry. Somebody who comes
across the letter from the lady in Northumbria might
think that is relevant. I do not think that finding it is a
reasonable line of inquiry. A reasonable line of inquiry
in the CPIA is the right test, and this is the wrong test.

Q187 Victoria Atkins: All right, but do you accept
that there is a test of relevance in terms of disclosure
under the 1996 Act?

Dame Vera Baird: There is a test of a reasonable line
of inquiry under the CPIA. That is the test, and that is
very much a narrower test than the one in the proposed
clauses. I have to say, because we narrowed it from
relevance down to a reasonable line of inquiry in our
amendments, the police were happy to accept that, so I
am not sure why the Home Office wants it to be wider
than the police want it to be.

Q188 Victoria Atkins: I will come back to that. The test
in clause 36(5)(b) is that the authorised person must be
“satisfied that exercise of the power is necessary and proportionate”.

Again, that wording applies across the board in terms
of criminal proceedings. Is that correct?

Dame Vera Baird: I have come across the terminology
before, but it is highly subjective. Insufficient detail is
gone into for it to have the meaning that it is important
to have. I think it is a very good thing, if I may say so,
Minister, that you have accepted that the backdrop
against which we approach these clauses is a very, very
undesirable one, where confidence has been lost by
over-demands on vulnerable complainants’ personal data.
It is hugely important therefore to put into the legislation
every protection that can be put in, for fairness. Remember,
there is a massive power imbalance in the relationship at
the time of the requests—

Q189 Victoria Atkins: I have long accepted that,
Dame Vera. That is why we have the end-to-end rape
review, which is ongoing, as you know. The reason I ask
that is because one would not want the Committee to
think that these clauses are the only measures being
taken to secure the framework for extraction of digital
devices. You will accept that the clauses set out that a
statutory code of practice will accompany the Bill.

The codes of practice under the Police and Criminal
Evidence Act 1984, for example, are vital codes of
practice that are relied on in court. If a police officer
does not meet the standards expected by that code when
interviewing suspects, for example—if there is a significant
breach—the entire prosecution can fall. Do you accept
that although we are rightly looking at the wording of
the clauses, just focusing on those would not give the
full picture? We also need to consider the importance
that the code of practice will have. It will deal with some
of the practice points that you have raised.

Dame Vera Baird: I do not think it is the right
analogy to compare any code of practice. Let me tell
you, the code of practice under this is invisible or
non-existent. Codes of practice are discussed though
they are the answer to it all. The first thing to say is that
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they do not have the power of statute, and if the
legislation goes through as it is now, that is what the
police will likely rely on. Of course a statutory code of
practice under PACE has the consequences that you
described, Minister, but that is because if you break the
code of practice under PACE, it impacts on the defendant.
The defendant can say, “Oh, that’s been done unfairly
and jeopardised my fair trial,” and a breach can even be
the end of a prosecution. There is absolutely no power
for a rape complainant to have a similar resolution of a
breach of any code of practice in this legislation. They
can breach the codes of practice until they are blue in
the face, and it does not make any difference to the trial.

Victoria Atkins: But you accept—

Dame Vera Baird: That is a difference in power, is it
not? That is an important point.

Q190 Victoria Atkins: No, it is a proper analogy,
because they are both statutory codes of practice. Of
course the police will have to abide by those codes of
practice and will be held to account by the Victims’
Commissioner and others if they are seen to be failing
those codes.

Dame Vera Baird: I am sure you accept the difference,
though, Minister—

Victoria Atkins: No—

Dame Vera Baird: There is no possible remedy or
solution for the complainant that is analogous to the
outright acquittal that can be a consequence of breaching
the PACE code of practice, because that is about a
defendant. This is about a complainant. What do you
suggest would be the solution if the code of practice
were breached in my case of rape and too much
documentation was taken and disclosed? What is my
remedy?

Q191 Victoria Atkins: The police force or the CPS are
accountable for their conduct under the codes of practice.
That is why the code of practice is in the Bill, not least
because putting the sort of detail you seem to be
suggesting in the Bill is not as responsive and flexible as
putting it into a code of practice—by definition, changing
primary legislation is not as responsive or flexible. These
clauses are not the only factors to bear in mind when
looking at the overall issue of digital devices. I will
move on—

Dame Vera Baird: I would like to answer that, if I
can. They are the only thing, because there is no sign of
a code of practice. There is no draft code of practice at
all. When I ask what my remedy would be as a rape
complainant, you say to me that the police will be
accountable, but how will they be accountable? It is not
a crime and it is not a tort to break this code of practice,
so what is the remedy if it is broken? It is not an analogy
with the PACE code of practice. Do not over-rely on
this code of practice, Minister. You and I share the aim
of protecting complainants. Do not over-rely on a code
of practice no one has ever seen and that does not have
statutory form.

Q192 Victoria Atkins: This will not be operating in a
vacuum. The police are of course accountable to police
and crime commissioners, as you know as a former
commissioner. The police are also accountable to Her
Majesty’s inspectorate of constabulary, and the police
forces have their individual complaint processes. There
are ways of accountability. I will move on—

Dame Vera Baird: If those routes really do exist, have
they been working, Minister? I do not remember any
complainant being able to come to me as a PCC and
complain about an individual case. Let’s face it: the dire
situation where the public, or at least this sector of
them, have lost confidence in the police has occurred at
the time when all of those bodies that can call them to
account have been in play, and they have not called
them to account.

Q193 Victoria Atkins: There are many aspects to
public confidence, but that is why we are addressing this
one aspect of it in the Bill as part of the Government’s
overall work on the rape review and, as you said yourself,
the victims law.

I will move on to unauthorised encampments. You
were asked about the impact and you fairly conceded
that residents can be victims in the context of unauthorised
encampments. Clause 61 sets out the offence. The conditions
that are laid down for the alleged commission of an
offence include factors such as “significant damage”,
“significant disruption” and “significant distress”. With
your focus on antisocial behaviour, presumably you
welcome the focus on those unauthorised encampments
that result in those sorts of distressing conditions?

Dame Vera Baird: I would not want anyone to suffer
from any of those, but causing damage—I do not know
what that is. If you are on an unauthorised encampment
and you have not got a lavatory so you dig a latrine, is
that causing damage to the field? I think it depends how
it is defined. I really cannot go much further than saying
that unless there is proper provision of authorised
encampments, you have two sets of victims. I quite
agree with you that the people who are distressed,
damaged or whatever by an unauthorised encampment
are victims of that. There is no doubt of it—you have
made your point—but I want you to take into account
the difficulty of finding somewhere to camp in a lot of
places, which forces people into an unlawful place. Of
course, damage is not justifiable, but that is a factor to
consider. I was so pleased when the NPCC appreciated
that as well.

Victoria Atkins: So do you see it as inevitable—

The Chair: Order. I am afraid that brings us to the
end of the time allotted for the Committee to ask
questions. I thank the witness again for her evidence.

1 pm

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.

119 12020 MAY 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill





PARLIAMENTARY DEBATES
HOUSE OF COMMONS

OFFICIAL REPORT

GENERAL COMMITTEES

Public Bill Committee

POLICE, CRIME, SENTENCING AND COURTS BILL

Fourth Sitting

Thursday 20 May 2021

(Afternoon)

CONTENTS

Examination of witnesses.

Adjourned till Tuesday 25 May at twenty-five minutes past Nine o’clock.

Written evidence reported to the House.

PBC (Bill 5) 2021 - 2022



No proofs can be supplied. Corrections that Members suggest for the
final version of the report should be clearly marked in a copy of
the report—not telephoned—and must be received in the Editor’s
Room, House of Commons,

not later than

Monday 24 May 2021

© Parliamentary Copyright House of Commons 2021

This publication may be reproduced under the terms of the Open Parliament licence,

which is published at www.parliament.uk/site-information/copyright/.



The Committee consisted of the following Members:

Chairs: † SIR CHARLES WALKER, STEVE MCCABE

† Anderson, Lee (Ashfield) (Con)
† Atkins, Victoria (Parliamentary Under-Secretary of

State for the Home Department)
Baillie, Siobhan (Stroud) (Con)
† Champion, Sarah (Rotherham) (Lab)
† Charalambous, Bambos (Enfield, Southgate) (Lab)
† Clarkson, Chris (Heywood and Middleton) (Con)
† Cunningham, Alex (Stockton North) (Lab)
Dorans, Allan (Ayr, Carrick and Cumnock) (SNP)
† Eagle, Maria (Garston and Halewood) (Lab)
† Goodwill, Mr Robert (Scarborough and Whitby)

(Con)

† Higginbotham, Antony (Burnley) (Con)
† Jones, Sarah (Croydon Central) (Lab)
† Levy, Ian (Blyth Valley) (Con)
† Philp, Chris (Parliamentary Under-Secretary of

State for the Home Department)
† Pursglove, Tom (Corby) (Con)
Wheeler, Mrs Heather (South Derbyshire) (Con)
Williams, Hywel (Arfon) (PC)

Huw Yardley, Sarah Thatcher, Committee Clerks

† attended the Committee

Witnesses

Iryna Pona, Policy and Research Manager, The Children’s Society

Will Linden, Deputy Head, Scottish Violence Reduction Unit, Community Justice Scotland

Hazel Williamson, Chair, Association of Youth Offending Team Managers

Ellie Cumbo, Head of Public Law, The Law Society

Dr Kate Paradine, Chief Executive, Women in Prison

Ms Nina Champion, Director, Criminal Justice Alliance

Dr Laura Janes, Legal Director, Howard League for Penal Reform

Dr Jonathan Bild, Director of Operations, Sentencing Academy

Gracie Bradley, Interim Director, Liberty

Oliver Feeley-Sprague, Programme Director, Military, Security and Police, Amnesty International UK

Professor Colin Clark, University of the West of Scotland

121 12220 MAY 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



Public Bill Committee

Thursday 20 May 2021

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

2 pm

The Committee deliberated in private.

Examination of Witnesses

Iryna Pona and Will Linden gave evidence.

2.1 pm

The Chair: I will introduce our panel of witnesses. If
they can see us and hear us, that is an improvement on
this morning when they could only hear us. We will hear
from Iryna Pona, policy and research manager at the
Children’s Society, and Will Linden, deputy head of the
Scottish Violence Reduction Unit at Community Justice
Scotland.

Colleagues, we have until 2.45 pm for this section, so
just under 45 minutes. Will our witnesses introduce
themselves for the record, please?

Iryna Pona: My name is Iryna Pona, policy and
research manager at the Children’s Society, which is a
voluntary sector organisation. We work with young
people who are criminally or sexually exploited, who
have experienced abuse or who have gone missing from
home or care. We do policy and research and also work
directly with children and young people delivering one-
to-one support group work as well as therapeutic support
for children.

We also have national programmes such as the disrupting
exploitation and prevention programme. These programmes,
as well as working with young people, also work with
professionals to help them improve their responses to
children who are criminally or sexually exploited. Our
prevention programme funded by the Home Office also
runs campaigns. The #LookCloser campaign is about
raising the awareness of the public and professionals of
child exploitation with the aim of better identification
and better and earlier support for these children.

The Chair: Thank you. Mr Linden next.

Will Linden: Good afternoon. I am Will Linden,
deputy head of the violence reduction unit in Scotland.
We are an independent unit as part of Police Scotland.
We look at prevention in all of its guises in reducing
violence from cradle to grave. We have been doing this
since 2005. We adopted a public health model fairly
early on.

The Chair: Thank you. Our first question is from
Sarah Champion.

Q194 Sarah Champion (Rotherham) (Lab): Good
afternoon, witnesses. What difference would it make if
there was a definition of child criminal exploitation?
Children’s Society first.

Iryna Pona: I think having a definition of child
criminal exploitation would be very helpful. When we
did research on child criminal exploitation, one of the
messages that we had from loads of professionals, both
working with the Children’s Society but also working
with the local authority and police, was that different
services—

Sarah Champion: Sorry, I am a bit deaf and your link
is a bit iffy. Is there any chance you could speak a little
slower, please?

Iryna Pona: Of course, yes—sorry. I was saying that
the lack of shared understanding of what child criminal
exploitation is prevents co-ordinated, joined-up responses
to children who are criminally exploited, particularly
responses that happen at earlier stages, when the children
are groomed for child criminal exploitation.

Also, when children come into contact with police
and law enforcement agencies, we know that they are
still more likely to be treated as young offenders rather
than being seen as victims of crime. So having a definition
that all agencies—police, social care, the voluntary sector
and others—can share and understand in the same way
will really help to change attitudes and also help with
how support is provided.

We also believe that the definition needs to be quite
broad and not just focused on county lines. We have
seen in recent years that there has been a huge focus on
county lines, which is really welcome, but the county
lines model of child criminal exploitation is just one
type of criminal exploitation. We know that children
may be exploited in a variety of other ways and that
these models constantly evolve and develop.

Having a broad definition that would explain to
everyone involved that child criminal exploitation is
when someone manipulates a child into undertaking
criminal activity would go a long way to improving the
responses to children who are criminally exploited and
it would improve early intervention as well.

Q195 Sarah Champion: Thank you. Will, do you have
thoughts on this, please?

Will Linden: It is not necessarily my area of expertise,
but I will just back up what Iryna said there. The
challenge if you set a definition for child criminal
exploitation is to make sure that the definition is wide
and dynamic enough to cover things. The problem is
that if we set definitions, we then work to them; we
work to that bar—and if, for whatever reason, a young
person does not qualify for or meet that definition, they
can fall within the gaps in the system.

We have to be quite careful with the definition, to
make sure that it is encompassing and that it is not fixed
at any point in time; if we are writing it just now, the
definition of “exploitation” and what happens to a
young person who is being exploited will change. We
have to be quite careful. It is important that we write a
definition and have one, so that we understand what the
services need to do, but we must not get absolutely
fixated on it.

Q196 Sarah Champion: How much data is currently
collected by Government agencies around offences relating
to child sexual exploitation or child criminal exploitation?
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Iryna Pona: From what we know about this issue,
definitely not enough data is being collected. In relation
to child criminal exploitation, some data is collected
through the national referral mechanism when young
people are referred to it. From October 2019, it started
collecting data specifically on child criminal exploitation,
because of the huge increase in the number of referrals.
It is really helpful, but in our opinion it is only the tip of
the iceberg.

No similar data is collected through social care. I
know that social care will introduce this as one of the
factors in assessment—from this year onwards, I think.
However, at the moment we do not know the true scale
of child criminal exploitation. There is some proxy
data, which is about how many children have been
arrested, but I believe that at that point it is too late. We
need to start identifying child criminal exploitation
much earlier, to offer help much earlier.

There are also gaps in relation to child sexual exploitation.
Some data is collected by the police and is available
from them, but police data often focuses on crime; it
does not always include children aged 16 or 17 who are
victims of sexual offences because of the way the data
focuses on crime. It is acknowledged in the Government’s
sexual abuse strategy that that is a gap.

We also do not necessarily understand the progression
from identification to prosecution of these cases. There
is no clear data in relation to that, which I think impacts
on how agencies can see the bigger picture, gather
information and plan a relevant response to these really
serious crimes. Regarding prosecution, some data is
available, but it is very limited.

Q197 Sarah Champion: Thank you. Will, what is the
Scottish perspective?

Will Linden: The Scottish perspective is very similar,
but this comes down to the fact that we collect a lot of
data on individuals and families—crime data, health
data and social work data. The problem is that the data
do not speak to each other.

We often hide behind GDPR and data protection
rules. The datasets and the data holders need to be more
aligned so that when we are trying to make some of the
strategic decisions, we can interrogate the data better,
understand the impacts on families and understand the
impacts on young people. For me, this is not about
collecting anything new; it is about using it smarter.
From Scotland’s perspective, I do not think we are much
further ahead than where we are in England and Wales
now, because we need to get smarter at that too.

Q198 Sarah Jones (Croydon Central) (Lab): Hello. It
would be good if you could start by setting out your
view on the duty in the Bill to prevent serious violence.
Do you think that will help towards a public health
approach to tackling violence, and what do you think
could be amended in the Bill to make it better? I do not
mind who starts.

Will Linden: I come from a background of looking at
prevention and looking at what works, both from a
public health perspective and from a criminal justice
perspective—not any particular one lens.

Looking at the Bill and what it is trying to do with
violent crime reduction orders and other aspects, the
intent is there to try to reduce violence. Some of the

challenges I have with it regard the unintended consequences
of the Bill. If you are going to use some of the measures
in it, such as what are essentially increased stop-and-search
powers and increased powers over individuals connected
to, and guilty of, violent crime and carrying knives, we
have to be sure that those are the targets that we want to
target with this, because we really need to be focusing
on those who are the most at risk of committing the
highest level of violence.

For the majority of young people—it will be young
people who are caught up in some of the violent crime
orders—they will probably be one-off offences. What
we will be doing is further criminalising them, and the
unintended consequence is that we might be pushing
them further down a criminal justice pathway. Looking
broadly at the Bill, it is a good idea in principle, but it is
about who we point it towards and who we target it at.
If we are targeting it at a wide spread—everyone who is
caught with a knife, or everyone who has something to
do with violent crime—and everyone becomes a part of
the Bill or a part of this order, the consequences could
far outstrip the outcomes that we are going to try to
achieve.

Iryna Pona: From the Children’s Society perspective,
we are supportive of the intention behind the duty to
bring together different agencies to develop a strategy
to reduce and prevent serious violence in their areas.
However, we know that the success of such a duty
would rest a lot on how it is implemented locally. It is
really important that the duty is formulated in such a
way as to encourage the greatest focus possible on the
safeguarding of children and on the early intervention
and support for children and families, as opposed to
being seen as a crime reduction initiative.

We therefore believe that for the duty to have a
significant impact on reducing the criminal exploitation
of children when criminal exploitation is linked to
violence or children’s involvement in violence, it is important
that the safeguarding of children is recognised and included
in the name of the duty, encouraging multi-agency action
to address the underlying causes of violence, such as
poverty, poor housing, exposure to domestic violence,
and criminal and sexual exploitation.

All those are really important, because I agree with
what Will said. Potentially, if it is just treated as a crime
reduction initiative and prevention is focused on police
action, it is very different from when it is safeguarding
and focused on offering the best support possible to
children.

Q199 Sarah Jones: Just to be clear on that, do you
think that putting the safeguarding of children on the
face of the Bill would be the way to ensure that this is
part of the picture?

Iryna Pona: Yes. I believe it will help with interpretation
of the duty locally, to enable it to be interpreted in a
very similar way across the country and to focus attention
on action that needs to be taken by different agencies
locally on safeguarding children and taking action to
provide support. It is not necessarily preventing escalation
or further involvement in violence, but preventing as
early as possible involvement in any violent activity.
That would be really important.

I also think there are other simple ways in which the
duty can be improved—for example, by making sure
that when the strategy is produced, social care is part of
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the consultation, because it will have information about
who the vulnerable children are, what the level of need
is and how things can be improved locally.

There are different elements related to the duty—for
example, about information sharing—that are also
important. Information sharing is obviously a very
important area. We agree that it is crucial that relevant
information is shared to enable agencies working together
to plan a better response to children. But there is also
something in the duty and in the accompanying guidance
that suggests that information may be shared or requested
directly—for example, from schools—by the police about
individual children. We would have concerns about that,
because schools have such an important role to play;
school is a place where children have trusting relationships
with teachers and educators. It could undermine some
of the trust that children have. We believe that there are
already in place multi-agency structures—such as multi-
agency safeguarding hubs or multi-agency risk assessment
conferences—that are better placed for that information
sharing about individual children.

So I think there are elements in this duty that are
really important, but there are also ways to improve it.

Q200 Sarah Jones: This is a question for the Children’s
Society. Could you explain, for the purposes of Committee
members, what is understood by the term “plugging”?

Iryna Pona: Plugging is when young people are exploited
by criminal groups to deliver drugs across the country
and—sometimes—they are delivering those drugs inserted
in cavities in their bodies. It is a horrific experience for
children—it is also a great risk to their health. Unfortunately,
it is something that a lot of children we are working
with are experiencing. It is experienced by a lot of
children who are exploited by criminal groups for county
lines drug trafficking.

Q201 Sarah Jones: Do you think that there would be
benefit in trying to define that in a better way, in terms
of a criminal offence?

Iryna Pona: Yes. That definitely came up a lot when
we were doing our research for the county lines report.
Practitioners were—[Interruption.]

The Chair: Why do not we bring in Mr Linden?

Q202 Sarah Jones: I will ask you a slightly different
question. Could you explain, for the benefit of the
Committee and so we are all on the same page, what is
meant by the term “public health approach to tackling
violence”?

Will Linden: A public health approach to tackling
violence is quite simple. It is about using an evidence-based
approach to address the causes of the violence in the
first place—looking at the challenges, the underlying
situation and the underlying evidence, and addressing
them before they becomes a wider issue. The public
approach is nothing to do with specific trauma or with
criminology; it is solely about applying what works at
the earliest possible stage. It is evidence-based, it is tried
and tested, and it is there to try to deliver long-term,
sustainable outcomes. Obviously, over the last year we
have all become aware of the public health approach in
terms of dealing with the covid situation. This is the
same idea: it is looking at what works. How do you
vaccinate a community? How do you try to reduce

violence? In relation to young people and violence, it is
not necessarily about crime, prison and stop-and-search;
it is about why they got to that point in the first place
and what we can do about it.

Q203 Sarah Jones: For the benefit of the Committee
and so we understand what is behind this new duty to
prevent violence, can you explain why you think we
have seen levels of violence, particularly among young
people, and issues such as knife crime increase over
recent years?

Will Linden: There are a number of thoughts about
that in terms of what has happened over the last few
years. There are increasing levels of inequality and the
reductions in the services that are available because of
some of the decisions we have had to make; there are
also issues such as social media and young people’s
culture. What is interesting for me from a Scottish
perspective is that although we have seen increasing
levels of youth violence in England and Wales, we have
not seen the same thing in Scotland. We have seen the
level of violence change, go up and stabilise at a certain
level, but not necessarily among young people. It is a
different group and a different type of violence.

There is something particular happening within certain
cultures in certain areas of the UK. We know that
violence is not constant across the whole country; it is
in pockets. For example, in Scotland, about 60% of the
violence is attributable to less than 1% of the population
at a very small geographic level. Although we talk about
looking at a public health response to the whole country,
it is sometimes about much more targeted interventions
at a local level.

Q204 Sarah Jones: Thank you. We had an evidence
session on Tuesday in which one of the police and crime
commissioners said that she thought that we were seeing
an increase in violence as a society, as if that was just a
thing that was happening without any reason. Do you
agree that tackling violence is actually preventive? Could
you tell us a couple more things that have been done in
Scotland that mean you have got violence among young
people to a different level from what we have in England?

Will Linden: I do not hold much stock in the comment
that violence is just increasing anyway, because throughout
the western world violence has been reducing for centuries.
We are safer today than we were yesterday, despite what
the crime figures, and sometimes the newspaper headlines,
tell us.

In Scotland, we looked at policing to start with.
Policing is incredibly important, because sometimes
you have to stabilise the patient and deal with the
problem before you can put in prevention measures and
deal with the underlying causes. For us, that was heavily
about education. It was about looking at schools and
access to young people, who were our initial target, our
biggest group and our biggest challenge, predominantly
in Glasgow and the west coast of Scotland, not in the
whole of Scotland. That is who we targeted.

We targeted young people with education, programmes
and advertising campaigns. We looked at how we could
get people into jobs and mentor and support them. It
was not a one-fix thing. It was about trying to understand
the local situation, so in specific areas of Glasgow we
looked at the gangs problem, and in Lanarkshire we
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looked at unemployment. It was about looking at different
problems and trying to apply the solutions locally. That
took a great deal of partnership working and a great
deal of intelligence and information.

Sarah Jones: Thank you. That was really helpful.

Q205 Maria Eagle (Garston and Halewood) (Lab): I
want to ask about the serious violence reduction units
and what you think they will be able to do in practice
and how they will interact. I do not know what experience
you have in Scotland with different arrangements; there
may be some. There are existing partnerships and cross-
agency collaborations. Do you think that the proposed
serious violence reduction units will complement or
replace them? What is your experience of this kind of
collaborative working and how well it can fit in within
existing structures, some of which will overlap?

Will Linden: That is an important question, because
they do have to fit in with existing structures. One of the
successes we have had in Scotland in delivering on the
strategy is because we are connected in. We are connected
into policing. We are connected into the Government.
We are connected into local government across the
country. If you are introducing any new structures
alongside that—VRUs; it does not matter what it is—how
are they going to connect into local delivery and local
services? More importantly, how is it going to connect
into local communities?

If we are looking at strategies based on short-term
turnaround—for example, we are going to provide x amount
of money to provide a reduction in the next year—that
is not going to work, because you are looking at how to
build the building blocks, within these communities,
areas and partnerships, that are going to deliver long-term,
sustainable outcomes. That does not mean that the
partnerships, in whatever area of the country they are,
cannot get reductions just now, but what we want to do
is to build upon those short-term wins in order to build
long-term, sustainable reductions that are built into the
system—that are not additionality.

Q206 Maria Eagle: There are supposed to be pilots of
the serious violence reduction units—I think Merseyside,
my area, is one of the pilot areas. Do you have any
experience of those kinds of pilots in Scotland? If so,
what kind of indicators would you expect the Government
to be monitoring to assess whether they have been
successful before rolling out further?

Will Linden: We do not have any experience in what
you are looking to do down in Merseyside or any other
areas, but you need to think beyond the traditional
route of crime indicators because of the length of time
involved.

You can look at trying to reduce the levels of crime
and violence, but what we are dealing with just now is a
post-pandemic situation. Over the last year, we have
seen significant changes to communities’ environments,
so you might actually face increasing levels of violence
and there might be increasing problems over the next
year or two as a result of the consequences of the last
year, and post recovery. If you just tie yourselves down
to simple crime figures and recorded crime figures, you
could be challenged on that. What we will have to do is
to look at some of the other figures around things like
community wellbeing, trust in the services, trust in

policing and education figures, and try to take in a
broad spectrum of outcomes, particularly when we are
looking at young people.

If our outcome is solely about reducing crime, that
can be achieved quite simply with two things. Recorded
crime can be reduced by changing the law and stopping
recording it; that is easy. But if you want to reduce the
harm that violence causes our communities, you have to
look at all the various measurements that measure
harm. Some of those are simple, like the crime surveys.
Others are much more complex, in terms of mental
health or wellbeing. I would look to try to include as
wide a sweep as possible, to try to get an understanding
of its wider impacts, not just the simple ones.

Q207 Maria Eagle: Thank you. Let me welcome
Iryna back. I hope she can hear us. We can now see that
she is moving, so hopefully she can hear us.

Iryna, I am asking about the serious violence reduction
units and how they are going to fit into other arrangements
that are already there. From the perspective of the
Children’s Society, do you have anything to say about
how the new multi-agency collaborations are going to
work alongside violence reduction units and existing
structures that are supposed to promote collaboration
between agencies?

Iryna Pona: First, apologies for being disconnected.
There were some technical difficulties.

The violence reduction unit is obviously quite new,
and they also work in very different areas. With the new
duty to focus on serious violence, I think it is very
importantthatinthewayitworks,itshouldbecomplementary
and joined up with the work of the violence reduction
unit. It is also important to understand that areas where
there are violence reduction units receive additional
funding to undertake violence reduction activity locally,
but that is not available across the country. It is really
important that the new duty is supported with appropriate
resources and delivered locally.

The Children’s Services Funding Alliance, which the
Children’s Society is part of, looked at the funding from
2010-11 to 2018-19 on early intervention and late
intervention services. It showed that the funding for
early intervention services reduced by 46% during that
time, while the funding for late intervention services
increased by 29%. That shows that there is not enough
early intervention available. It is important that where
there is activity that focuses specifically on diverting
young persons from being involved in violence or violence-
related activity, it comes together with funding to address
the underlying causes of why young people may be in a
situation where they may be exploited in a particular
way or drawn into certain groups and activities.

It is really important to understand that local picture.
In that respect, it is really important that violence
reduction units and local safeguarding partnerships
work together to understand those underlying causes
and try to develop a strategy that will comprehensively
address those local issues.

The Chair: Sorry about this noisy room, colleagues.
It is an extraordinarily noisy room.

Sarah Champion: It is extraordinary. I have tinnitus,
which is why I am deaf, so that ringing—
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The Chair: It is driving me mad, so I do not know
what it is doing to colleagues.

Q208 Sarah Champion: Let me ask you briefly, in
your experience what is the impact on a child receiving a
criminal record? Please can I start with Will.

Will Linden: The impact on a child receiving a criminal
record is extraordinary. It sets you on a pathway for life
that makes things much more challenging. It can be
traumatic and it can hamper you having a job or a
career in the future. It can take you further down the
criminal justice pathway, where you can get further
involved in criminality but you are actually more likely
to be victimised and to be the victim of crime. Having
young people involved in anything to do with the criminal
justice system is not, under any circumstances, a thing
we should ever aspire to. The criminal justice system is
one of the necessary evils that we require in society at
present and we should do our best to keep young people
out of it as much as possible.

Sarah Champion: Thank you.

The Chair: Does anybody else have anything they
would like to ask our excellent witnesses? No? Well, I
thank the two of you for giving up your Thursday
afternoon to join us. I am sorry that we lost you
occasionally and that there was background noise, bells
and banging, but we got there in the end, so thank you
very much.

Examination of Witness

Hazel Williamson gave evidence.

2.35 pm

The Chair: Good afternoon, Hazel, and thank you
for being ready to join us early. Hazel Williamson is the
chair of the Association of Youth Offending Team
Managers. I have just introduced you, but I think we
need to do you the courtesy of allowing you to introduce
yourself very briefly.

Hazel Williamson: Thank you. I am very grateful,
and I am delighted to be able to give some evidence
today. Yes, I am Hazel Williamson, and I am chair of
the Association of Youth Offending Team Managers. I
have been chair since September last year, and for two
years before that I was vice-chair. My day job is head of
Staffordshire youth offending service.

The Chair: Thank you very much. We have a question
straight away from Mr Robert Goodwill.

Q209 Mr Robert Goodwill (Scarborough and Whitby)
(Con): As a former Children’s Minister, this is something
very close to my heart. I would like to ask you a little bit
about custodial remand and whether you find that in
practice, custodial remand is currently used appropriately
for children.

Hazel Williamson: In terms of custodial remand, we
have seen a significant reduction under the previous
legislation and the current legislation. Under the Legal
Aid, Sentencing and Punishment of Offenders Act 2012,
we have seen a reduction in remand. Some of the
challenges that remain for remand are around those
robust packages, and in particular suitable placements,

for our children and young people. We know that
placements is a national issue for children and young
people, and finding the most suitable is really difficult.
What we know about our cohort in the youth justice
system now is that they have changed over the past
20 years. They are presenting with significant trauma
and abuse, often as a result of exploitation. That makes
it really difficult for our local authority colleagues to
source an appropriate placement.

Q210 Mr Goodwill: Some children may be living in
dysfunctional families, but very many whom the criminal
justice system comes into contact with are in local
authority care. In fact, sadly, these children make up a
large proportion of those who get involved with the
police, both as children and as they become adults: if
you look at the prison population, far too many of
them have been in local authority care. In your experience,
is it more likely that a child in local authority care will
be put into custodial remand, or would there be a
consideration that that would be a good alternative?

Hazel Williamson: With remand into custody, we
would always try to offer suitable alternatives wherever
possible, whether that is a robust bail package supported
by our youth offending teams or remand into the care
of the local authority with that additional support. We
know that in the custodial population, there are high
numbers of children who have been looked after or are
currently being looked after, along with other needs, but
wherever possible we would try to work with our local
authority to seek that suitable alternative to remand.

Q211 Mr Goodwill: Finally, in terms of scrutiny of
these decisions, what structures does your association
think could be utilised or built on at a local level, or
indeed at a national level, to make sure that remand
decisions are properly scrutinised?

Hazel Williamson: In particular, I would like us to
record remand decisions more robustly in the courts.
We need clear decision making; we need it to be clear
why we have made those decisions. Also, we should take
the opportunity to encourage regular reviews of remand
and seek alternatives wherever possible.

I think on a national footing we need to be working
closely with the Department for Education and our
director of children’s services to develop a more robust
placement process and improve the quality of the market
for placements.

Mr Goodwill: Thank you very much indeed for those
clear and concise answers.

Q212 Maria Eagle: May I ask about secure
16-19 academies: the new initiative, delayed for various
reasons, to try to break that link between being in
custody and educational achievement ending up very
low? Do they offer a way forward not managed by other
provision? Do they provide a fundamentally different
model from the current youth custodial provision?

Hazel Williamson: We are obviously supportive of
anything that improves youth custody. We know that
outcomes for children who end up in youth custody are
poor and have been for some considerable time. The
recent inspection reports will detail that we do not yet
have the significant improvements we need in youth
custody.
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As an association of YOT managers, we believe that
children in custody—custody should be a last resort—
should be placed in small, secure units close to their
homes. We do not advocate large custodial establishments
where children are placed far away from their home; we
would advocate small custodial units. As for the academy
trust, it remains to be seen what the detail is around the
secure school and how children will manage as part of
the routine within that environment.

Q213 Maria Eagle: Thank you. You do not sound
entirely convinced that it will be a great initiative, but no
doubt the proof of the pudding will be in the eating
when we see these things established and starting to
work. Do you have any views on the changes proposed
to youth rehabilitation orders?

Hazel Williamson: If we look at the proposal for an
extended intensive supervision and surveillance programme,
it did not have great results when it was previously
piloted, and it was not piloted on a scale to allow an
effective evaluation. We as YOT managers are not convinced
that the extended ISS is the way to go. We are absolutely
committed to ensuring that custody is the last resort for
children and young people.

The other proposal in the Bill that we as an association
have been discussing is around intensive fostering.
Staffordshire youth offending team—my service—was
part of one of the pilots. That scheme was extremely
expensive and did not necessarily get the expected results
for those children and young people. So while we absolutely
support robust alternatives to custody, I think we need
to be consulting with our youth offending teams to try
to examine what we think will work with the cohort of
children we are dealing with.

Q214 Maria Eagle: Finally from me, do the changes
in the Bill on custody for children and options for
children make enough good provision to distinguish
between the needs of boys and the needs of girls in the
system?

Hazel Williamson: There has always been a disparity
for our girls in the system. I am concerned overall that
the numbers of children going into custody will increase
with some proposed mandatory sentencing, and I am
concerned that it will impact in particular on our girls
and our black and minority ethnic children—particularly
our black and mixed heritage boys. I am also concerned
that it may impact on our children who are looked after.
There are some particular groups in the youth justice
system who I believe will be adversely affected by some
of the recommendations in the Bill.

Q215 Sarah Champion: Thank you ever so much for
this, Hazel. I have been around one of these secure
children’s homes—it was a mixed-sex one—and I found
it absolutely terrifying. I have visited places such as
Strangeways that were nowhere near as horrifying as I
found the secure unit. You said that you would rather
they were small and located close to the child’s home.
Can you define “small”? How many children? What would
be the maximum?

Hazel Williamson: I am not going to put a figure on
it, but we know that we get better outcomes for children
and young people who are placed in secure children’s
homes that are generally run by people who are social
work and social care-trained, and that provides a much

more nurturing environment. It is a children’s home with
security rather than a custodial environment overseen
by prison rules.

Q216 Sarah Champion: I was really disturbed that
IICSA—the independent inquiry into child sexual abuse—
showed that the reported incidents of sexual abuse in
youth offending institutions and secure children’s homes
are much higher than was previously understood. Is there
anything in the Bill that would address that, or could
anything be added that would be able to make an impact?

Hazel Williamson: I think there is a missed opportunity
in the Bill to really strengthen the rights of children,
whether that is in the community or in custody. There is
a missed opportunity in that we are not strengthening
our welfare-based approach to how we deal with children
and young people. We know that children are different
from adults, and we should take a stronger welfare-based
approach with our children and young people. I definitely
think that could be strengthened in the Bill.

Q217 Sarah Champion: Could you give specific examples
of what could be in the Bill that would reach that
outcome?

Hazel Williamson: Some things in the Bill mean that
some of our children would receive mandatory sentences.
I do not think it necessarily outlines for us how children’s
welfare and the needs of children would be taken into
consideration.

Q218 Sarah Champion: Thank you. You are not
being drawn on this, so I will move on. I was surprised
that the option of charitable status for secure children’s
homes was potentially in the Bill. Who would benefit
from that?

Hazel Williamson: That is really a commissioning
contract that we have not been party to. In the association’s
view—I go back to my previous point—children should
not be looked after where they are governed by prison rules,
primarily.

Q219 Sarah Champion: Finally, I know that the average
price for a place in a secure children’s home is about
£10,000 a week if it is a private one. Do you know what
the cost is likely to be or currently is in a secure unit for
a child?

Hazel Williamson: It is slightly more. There is no
doubt that paying for care for children where we want
better results will inevitably cost us more. If we compare
that with what it would cost for what is being proposed
in the community, that also costs more. If we want
better outcomes for our children and young people, we
will have to invest, and invest a lot earlier.

Q220 Ian Levy (Blyth Valley) (Con): Thank you,
Hazel, for giving up your time today. As Sarah has just
said, some of these homes can be really quite scary
places. I know that, because before being elected as a
Member of Parliament, I worked for the NHS in a
mental health setting, and a lot of my time was spent
working in adolescent secure units. Could you expand a
little on youth offending teams and rehabilitation for
children who are given community sentences? How do
you administer that, and what mental health provision
is there in that?
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Hazel Williamson: In terms of how we administer
any community order, we work together with children
and their families, or their corporate parent if they are a
child in our care. We develop a holistic package that
includes health. There is no doubt that health across
England is patchy, in terms of provision for youth
offending teams. However, health is a statutory member
of all youth offending team partnerships. We would
certainly advocate that the health offer is strengthened
nationally, so that all children, whichever area they live
in, get the right treatment at the right time.

We know that children who come into contact with
our service have a significant range of unmet health
needs, in particular speech, communication and language
needs. We know that over 90% of the children we work
with are often operating at an understanding age of between
five and seven years old. So when we ask a teenager to
navigate a very complex environment, their understanding
is much lower than their chronological age.

Ian Levy: Thank you very much. I would agree that it
is a very complex issue that we are dealing with here and
I think you are doing an absolutely fantastic job. Thank
you.

Hazel Williamson: Thank you.

The Chair: Well done, Mr Levy. Right, are there any
more Back-Bench colleagues who would like to come in
before I bring in the shadow Minister, who is champing
at the bit? No? I call the shadow Minister.

Q221 Alex Cunningham (Stockton North) (Lab):
He always is, Sir Charles; he always is.

Earlier, I believe that I heard you correctly when you
were expressing a view on the proposed changes to the
test for custodial remand. Did you say that you were
concerned that it could lead to more children being
remanded in custody?

Hazel Williamson: No, that is not what I said. I
believe that the Bill could lead to more children receiving
custodial sentences. In terms of remand, we are pleased
that the Bill strengthens the conditions for remand and
that remand will be seen as the last alternative. However,
in the courts arena we would like to see the reasons for
remand being made really clearly recorded, and the
decisions about it.

Q222 Alex Cunningham: Thank you for clarifying
that. So if the Bill will lead to more children being in
custody, can you explain why you believe that to be the
case?

Hazel Williamson: In particular, we are looking at
mandatory sentences for some offences. What we have
to understand is that the children and young people
who we currently work with in the youth offending
service are different from those we were working with
20 years ago. Youth offending teams have worked really
hard to reduce the number of children and young
people in the statutory youth justice system, and we
have much lower numbers now. However, what we have
is an increasingly complex group of children and young
people, who have often experienced exploitation, in
particular criminal exploitation, and significant trauma.

For me, what is a missed opportunity within the Bill
is that join-up regarding how we work with children
who are exploited by our serious crime gangs, and we

need to be thinking about a much more welfare-based
approach to how we work with our children and young
people.

We are also concerned about the differences proposed
for some of our 17-year-olds. We believe that, in terms
of youth justice, they are a child until they get to 18.
There is also lots of evidence about brain development,
showing that it can take children until they are into their
early or mid-20s to fully develop.

We believe that there is opportunity within the Bill
for more custodial sentences and we are particularly
concerned about our black and minority ethnic children,
including our Gypsy, Roma and Traveller children.

Q223 Alex Cunningham: Thank you. It is helpful that
you talked about maturity, because I have a question
specifically on that. Clause 36(10) states:

“In this Chapter…‘adult’ means a person aged 16 or over”.

Do you think that generally—you have already alluded
to some of this—the Bill gives sufficient consideration
to research on maturity?

Hazel Williamson: I know that there is mention of
neurodiversity in the Bill, but it does not go far enough.
We should treat children as children until they are
18 and they should be sentenced as a child until they
reach the age of 18. In an ideal world, we would look
beyond that, because many people do not develop fully,
in terms of brain development, until they are in their
mid-20s. The cohort of children and young people we
are working with have suffered significant trauma. We
know that affects what would be the brain of a teenager
who had not experienced trauma; the brain develops
differently, if you have experienced significant trauma
and abuse. Virtually all the children we work with in our
system have experienced abuse to some level or degree.

So no, the Bill does not go far enough, in my view.
That links to our earlier conversation about being more
welfare and rights-based. We need to think about the
rights of children. They should be treated as children
until they are 18.

Q224 Alex Cunningham: Hazel, you did a grand job
of answering my next question in your previous answer.
Maybe you would like to speak a little bit more about
this point. What are your concerns about offenders who
commit crimes as a child being sentenced as an adult if
they reach 18 before they go to trial? What should we
do about that?

Hazel Williamson: If they have committed the offence
as a child, they should be sentenced as a child. During
covid, there have been some delays in court processes,
which has meant some children being sentenced as an
18-year-old when they committed the crime as a child.
Going back to our earlier conversation, we know that
brain development does not change just at age 18. For
me, if you committed the offence as a child, you should
be sentenced as a child.

Q225 Alex Cunningham: At the more serious end of
offences, do you have any concerns about the Bill’s
proposals for reducing the opportunities for adults who
committed murder as a child to have their minimum
term reviewed?

Hazel Williamson: We have talked about this as an
association. We have concerns when there are not
opportunities to have terms reviewed. What we know is
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that there will be significant changes. For example, the
brain of a child who was sentenced to a long term
at 17 will have matured significantly by the time they
reach their mid-20s, so we should be enabling that
review to happen along and through their sentence.

Q226 Alex Cunningham: Thank you. Hazel, your
teams around the country do a tremendous job in the
most difficult of circumstances. I hope you will pass on
our thanks to them for the work they do. I would like to
ask a general question. What do they consider to be the
greatest challenges facing youth offending teams as they
are trying to deliver adequate services for our young people?

Hazel Williamson: What YOT managers say to me is
that the biggest challenge is around funding. Youth
offending teams have absolutely reduced first-time entrants;
we have reduced children and young people going into
custody. We are also reducing the reoffending rates for
many of our children and young people. The assumption,
therefore, is that youth offending teams do not need to
be funded as much as they were previously.

However, youth offending team managers have been
saying for some time that just because the numbers have
reduced does not mean that we are not working with a
complex group of children and young people. For many
youth offending teams, the numbers they are working
with have not reduced; it is just that the children are in a
different space and place. For example, we might not be
working with as many children on statutory orders, but
we will be offering some kind of prevention and diversion
to keep them out of the criminal justice system.

It is not always the case that because first-time entrants
are reducing and the numbers of children involved in
the criminal justice system are reducing, youth offending
teams are not doing the same amount of work they have
always done. Funding is really an issue, as is understanding
the context and the numbers of children that YOTs are
trying to work with across the country.

Q227 The Parliamentary Under-Secretary of State for
the Home Department (Chris Philp): Thank you, Hazel,
for all the work you and your colleagues do across the
country; I know that it is appreciated across the House.
I have two brief questions. First, you mentioned the
question of sentencing of people who were under 18 at
the age of the offence, but over 18 at the point of
sentence. You also made reference to maturity, as did the
shadow Minister. Would you accept that, even if someone
is over 18, the pre-sentence report can and does take into
account maturity and the judge can reflect that in passing
sentence?

Hazel Williamson: Absolutely, and we know that, but
children and young people who commit those offences
as children should still be sentenced as children. We can
use the strength in our youth offending teams, because
we have seconded probation staff working with us, so
we can have quite a balanced report for those children
and young people, and support them with the transition
from youth offending teams into probation. Age and
maturity should absolutely be considered across the
whole system, but our children and young people who
commit offences when under 18 should be sentenced as
children.

Q228 Chris Philp: But should the court not sentence
the person before the court, with regard to their maturity,
condition and everything else at the point of sentence,
rather than at a hypothetical time in the past?

Hazel Williamson: What we know about sentencing is
that people will make significant changes between the
time they committed the offence and where they are at
any given point in time. We have been working with
children who have been awaiting sentence in the Crown
court, and who are now past their 18th birthdays. They
will have made significant changes up to the point
where they are sentenced, and they were still children at
the time they committed that offence.

Q229 Chris Philp: If your point is that they can change,
surely the pre-sentence report delivered at the point of
sentence will reflect that change, and that would be the
appropriate approach to take. We will no doubt debate
that extensively during line-by-line consideration.

Secondly, some new youth sentencing options, and
sentencing options more widely, are made available in
the Bill. Can you give us some commentary on how
youth offending services and courts can make a success
of those new sentencing options?

Hazel Williamson: I assume you are referring to the
intensive supervision and surveillance, intensive fostering,
and GPS monitoring?

Chris Philp: Yes, for example.

Hazel Williamson: Okay. In terms of ISS, I have
already indicated that its extension will require some
resourcing. Intensive supervision and surveillance is
already in place across the country for youth offending
teams, and it is utilised to prevent children from receiving
custodial sentences. I think that is already in place.
There are concerns that the pilot of an ISS extended to
12 months did not give the results it needed to.

In terms of the intensive foresting arrangements,
again, I go back to the fact that it is really resource-intensive
and expensive, and it will require very close join-up with
our local authority colleagues, who will be required to
provide the foster carers to support it. On GPS—some
trials have been taking place for GPS monitoring for
our children and young people—there is some thought
that it will certainly prevent some of our children and
young people from being involved in those more violent
crimes, and will reduce the risk of them being exploited.
That is not the case from what we are seeing with
children and young people who are subject to GPS
monitoring and tagging. We also know that those children
really struggle with the equipment, in terms of practicalities
and charging the equipment. We know that GPS does
not work for a lot of our children and young people in
areas where it has been piloted.

As youth offending teams, we want to look for suitable
and robust alternatives to custody for our children and
young people. There is no doubt that it has to be done
in partnership, but it will require some significant resourcing.

Chris Philp: Okay, that is very helpful. Thank you
very much.

The Chair: Hazel, thank you for that. When people
ask—[Interruption.] Bloody hell, I am wrestling with
my wretched mask—my mother-in-law made it and I
wear it in honour and tribute to her. Hazel, when people
ask me, “How should I prepare to give evidence to a
Committee?”—be it a Select Committee or a Bill Committee
like this—I shall say, “Watch Hazel Williamson.” That
was crisp, concise and informative. It really was a
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masterclass, and it is appreciated by us all at the start of
a very long afternoon. We are trying to find our next
witness, who is being asked to appear 25 minutes early.
If we cannot find our next witness, colleagues may go
and have a cup of tea and stretch their legs. Thank you,
Hazel.

Hazel Williamson: Thank you.

The Chair: I will call a 10-minute break. The sitting is
suspended until a quarter past 3.

3.6 pm

Sitting suspended.

Examination of Witness

Ellie Cumbo gave evidence.

3.17 pm

The Chair: Hello, Ellie Cumbo, Head of Public Law
at the Law Society. Can you hear and see us?

Ellie Cumbo: I can.

The Chair: Excellent. We have until 4.15 pm for this
session, but I think we are going to end early. Thank
you for joining us early. We are ahead of schedule.
Would you like to introduce yourself very briefly?

Ellie Cumbo: Certainly. My name is Ellie Cumbo. I
am the Law Society’s Head of Public Law, and I have
been in post for two years. My substantive responsibilities
are, as my title suggests, largely to do with public law,
and we include criminal law within that definition.

TheChair:Fantastic, thankyouforthat.RobertGoodwill,
over to you, sir.

Q230 Mr Goodwill: Good afternoon, Ellie. I would
like to ask you about a subject that we discussed in
some detail on Tuesday: the policing of demonstrations
and the way that demonstrations can be compliant. It
seems an area where the law and politics collide quite
violently. It appears quite difficult to draft legislation so
that those who pretty much know what they want to
achieve can do so in a way that is legally watertight. Do
you accept that freedom of speech and freedom of
assembly are qualified rights, and that in managing a
disruptive protest, the police need to balance those
rights with those of others who may be adversely affected
by the protest—people who want to go to work or go
about their normal lawful business?

Ellie Cumbo: Certainly, there is nothing in there that
sounds controversial to me. I should, however, flag that
the Law Society at the moment does not take the view
that it is right for us to comment on the public order
provisions of the Bill. That is largely down to the fact
that our role is to comment on how they will work in
practice and whether it will be possible for them to be
implemented by the police and understood by solicitors,
clients and the general public. Much of that remains to
be seen. It is, after all, the case that these are political
decisions.

We of course take the point about fundamental rights.
We want to point out that it has become extremely clear
in the last year and a half that it is important not only

that the law is clear and accessible in the ways that I just
described, but that it is enforced in a way that is consistent
and can be understood by the general public. That is
something that we would call for. Beyond that, we have
not seen fit to comment on these particular provisions.

Q231 Mr Goodwill: So you have not gone so far as to
try to predict how the provisions brought forward by
the Government may actually work in practice. It is
pretty much, “Let’s suck it and see if it actually does
what we want it to do.” Are you saying it is difficult to
predict whether these will be effective and whether they
will work, or difficult to predict whether the police will
be able to use these tools at their disposal in a proportionate
and possibly compassionate way?

Ellie Cumbo: I am saying that it is not within our
remit. We have to judge our remit based on what we
take to be in the interests of our members, which of
course includes issues of principle such as the rule of
law and access to justice. It may well be the case that
there comes a point where, if great concern is expressed
by those agencies and bodies with greater knowledge of
how these provisions would be enforced in practice—
policing bodies, voluntary sector bodies—we might see
a need for us to add our voice to those concerns, but
there are more appropriate bodies to comment on those
at this point than us.

Q232 Mr Goodwill: Thank you. There are some terms
we use in everyday conversation that have specific legal
meanings that most members of the public would not
be aware of, so could I ask what benefit codifying the
common law offence of “public nuisance” into statute
brings?

Ellie Cumbo: Again, clarity of the law is an issue of
concern and interest to the Law Society and its members.
We have not taken a view on that particular Law
Commission proposal, but we certainly would not oppose
it. Codification does not always come without disbenefits:
in this case, we are not aware of any, but to reiterate, we
have no strong view on that at present.

Q233 Mr Goodwill: Would the same apply to using
the terms “annoyance”and “inconvenience”, understood
in the terms of public nuisance? Is the jury still out on
that one as well, from your point of view?

Ellie Cumbo: I am afraid so. I am sorry not to be able
to assist the Committee on that, but we have taken a
view that at the moment, that is not an area for our
expertise.

Mr Goodwill: Thank you.

Q234 Maria Eagle: I think the Law Society does have
some concerns about some aspects of the Bill. Would
you like to set out to us the main areas of concern that
the Law Society has?

Ellie Cumbo: Certainly. The heading for all of our
concerns is access to justice and the impact, or potential
impact, of some of the provisions on access to justice.
Now, in some of those areas, it is more that we have a
question and we would like to see more detail about
how this will look in practice—the open justice provisions
would be in that category—but there are two particular
areas where our concerns are already sufficient to put us
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in a position where we do not support what the Bill
currently proposes. Those are in relation to video juries
and the pre-charge bail provisions.

Q235 Maria Eagle: The Bill, if it is enacted, would
increase the initial bail period to three months, with
extensions to six months, nine months and then beyond
nine months. Would you set out what your precise
concerns about that are?

Ellie Cumbo: I should say at the outset that we
support the aim of those provisions, first to give clarity,
and secondly to give the police a realistic opportunity to
conduct investigations in hopes of preventing such measures
as we have seen in recent years: the over-reliance on
release under investigation, which the Committee may
be aware that the Law Society has raised significant
concerns about. At the moment, the risk is that a great
many people—we do not know how many, and that is
part of the problem—who are suspected of a crime but
have not yet been charged with one are living in limbo
for truly unacceptable lengths of time, as are all other
potential parties to the case, including the complainants
and potential witnesses. We understand that if the police
have a little bit more time in which to put somebody on
bail, that might reduce the need for them to feel that
release under investigation is their only option.

However, at the other end of the scale, we do not
want to return to the situation prior to 2017, where
suspects could be on bail for indeterminate lengths of
time. That too is a situation that places an unacceptable
strain not only on defendants, as they are at that point,
but on the other parties to the case, including complainants
—potential victims. Our preference was for a middle
way, so when this was consulted on in 2017, our preference
was for an initial period of two months, followed by
extensions up to four and up to six. That was what we
felt was the appropriate middle ground. We feel that the
potential to go to nine months before a court gets
anywhere near the matter is excessive, but we do support
the aim. We obviously want there to be greater certainty
for all concerned.

I should just say, in closing, that ultimately what we
really want, which I hope we could all agree on, is fewer
delays, and investigations that conclude in a timely
fashion. In our view, that is better achieved by greater
investment of resources in the criminal justice system,
rather than by what I might call a little bit of tinkering
around bail time limits.

Q236 Maria Eagle: Are there difficulties for solicitors
and lawyers who seek to assist those accused who might
be on bail or release under investigation for long periods?
Are problems caused by the delay, in terms of getting
proper access to legal advice for those people who are
on bail for an extended period of time, perhaps a long
time before they are charged, or due in court having
been charged? We are seeing extensions in those timescales
caused in part by the impact of the coronavirus pandemic
and in part by delays that were in the system beforehand.
Does the Law Society have concerns about access to
legal advice that are made worse by these delays because
of long time periods on bail or release under investigation?

Ellie Cumbo: The first thing to say is that of course
that uncertainty, that living in limbo that I referred to
previously, affects solicitors and legal practitioners, too.
Ultimately, though, I think what my members would

say is that it is their entire duty to act in the interests of
their client, so it is the impact on their clients that they
are quick to raise with us, and the potential injustice not
only for, as I say, suspects and potential defendants, but
all other parties to the case.

It is probably worth also developing the issue of what
this might mean for access to legal advice. The longer a
case is put off, the greater the risk of disengagement by
the suspect or defendant and by all others. Memories
fade. Justice outcomes are potentially damaged by the
time that there actually is a hearing, and that is not
good for anybody.

Q237 Maria Eagle: Thank you. You also raised concerns
about remote hearings and clause 166. What concerns
do you have about that?

Ellie Cumbo: I should say that we are in a middling
position—again—on those provisions. We have not taken
a stance against the provisions. Solicitors have adapted
very well to remote hearings over the last year and a
half, and they have been seen to have very great advantages,
particularly in relation to administrative or interlocutory
hearings where only the legal representatives are present.
That has enhanced everyone’s convenience and the efficiency
of proceedings in a very clear way, and our members are
very clear about that.

However, we do have concerns about the fact that this
is a very new development. It is foetal in terms of
lifespan in the broader justice system. We would not be
the first to raise concerns about the ability of vulnerable
parties to participate in an effective way. In a survey
that we recently conducted with our members, only 16%
of them told us that they felt that vulnerable parties
were able to participate effectively in remote hearings.
We understand that the judiciary have taken notice of
that. Guidance is available, in different jurisdictions,
about the cases in which remote hearings are thought to
be suitable. But it is still a developing agenda, and we
are concerned that things should not move forward too
quickly, because it is a substantive change and of course—as
with so much in the criminal justice system—we know
very little about the potential impact on justice outcomes
and whether it is in fact in any way a risk to the right to
a fair trial to conduct certain types of hearing in a
remote way.

Q238 Maria Eagle: Thank you. When I was the Minister
for disabled people—a long time ago now—I led on
recognising British Sign Language as a language. The
Bill amends the 13th person rule by allowing a BSL
interpreter into the jury room, with the aim of enabling
deaf jurors to participate. Do you welcome that? If you
do have concerns about it, what are they?

Ellie Cumbo: We certainly welcome it, yes. Many
people might be surprised that it is not already the case
that a British Sign Language interpreter can be present
in those circumstances. Obviously, that is a reflection of
the fact that the whole system takes the importance of
an independent jury very seriously—it is perhaps the
most important safeguard we have for the fundamental
rights of those who are charged with criminal offences.
That is probably why it has taken the length of time it
has to get here.

Our view is that, given where the public consensus
can be judged to be and the fact that BSL interpreters
participate in other types of confidential proceedings,
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we do not think that at this point it would be sustainable
not to move forward with these provisions. Obviously,
we are pleased to see that the Government are taking
seriously the risk that the jury might in some way be
influenced unduly by the presence of a 13th person, but
as long as those safeguards are in place, we are entirely
supportive of those provisions.

Q239 Sarah Champion: Chair, I apologise for running
late.

Ellie, I am reeling from something that our Front-Bench
spokesperson said in the last session. In chapter 3, on
the extraction of information from electronic devices, in
clause 36(10), the Government redefine an adult away
from the definition in the convention on the rights of a
child, which defines a child as a human under the age
of 18, to

“ ‘adult’ means a person aged 16 or over”.

Could you comment on that extraordinary change?

Ellie Cumbo: I have not had the benefit of hearing
that, so I think it would be unwise and unhelpful for me
to do so. Could I come back to you on that?

Q240 Sarah Champion: If you could write to us on
that, it would be hugely appreciated.

Within the Bill, there are changes regarding the
availability of live links and when a vulnerable witness
could call for special measures. What reasons would a
judge have to refuse the use of a live link?

Ellie Cumbo: It is important that judges maintain
that discretion. It is difficult to give an overview because
the examples of a judgment that it is not in the interest
of justice to use those live links will be so case-specific.
It would be difficult for me to enlighten the Committee
any further on that, other than to say that we place
great trust in the discretion of judges and believe that
they would not refuse vulnerable people the ability to
use special measures without good reason.

Q241 Sarah Champion: One of the amendments I am
putting forward is the presumption that a vulnerable
witness can have special measures unless the judge
deems otherwise. Would you be comfortable with that
slight shift? Currently, it is up to a judge’s discretion.

Ellie Cumbo: I think that would be difficult to assess
in practice. I wonder if it would be helpful for me to
consult some of our members who do defence work. It
will sound to most people, including me, as though
there is not an enormous difference between those two
different situations, but I would not want to speak out
of turn and be unhelpful. Is it acceptable for me to ask
some of my defence practitioners who would be best
able to give you an example of why that might or might
not make a difference?

Sarah Champion: I would be extremely grateful for
that. Thank you. I refer you back to one of your earlier
answers. There are already huge backlogs in the justice
system, for various reasons. Are there any measures in
the Bill that cause you direct concern that it might increase
that backlog?

Ellie Cumbo: I believe I would not be the first to note
that anything that enhances the risk of a welter of
contempt of court prosecutions is probably not desperately

helpful. That is one of the reasons why we are keen to
see the final detail around what I refer to as the open
justice provisions of the Bill.

Of course, we support open justice and think it is of
vital importance, but the reality is that there is a de
facto limit in a physical courtroom of how many people
can be observing trial proceedings at any given time and
what they are getting up to while under the immediate
eye of the judge. If any move towards the possibility of
mass observation of court proceedings were possible as
a result of the Bill, there would be a much enhanced risk
of abuse and of people behaving in such a way that
criminal proceedings against them ensue.

On a separate point, a concern that we have is that it
puts a level of pressure on the parties that simply is not
an issue in a physical courtroom, that something might
go viral on social media.

Those are the concerns that we have about the open
justice provisions. I am aware that I have gone slightly
off topic, but certainly anything that puts further pressure
on the criminal justice system in that way is not ideal in
terms of dealing with the backlog. As I said with regard
to the pre-charge bail provisions in particular, we would
like to see significant further investment in the criminal
justice system to clear that backlog, rather than changes
that I think can be described as a bit of tweaking around
the edges.

The Chair: Would any other colleagues from the Back
Benches like to participate? No. I call the shadow Minister.

Q242AlexCunningham:Thankyouverymuch,SirCharles.
Ms Cumbo, in your opening remarks you gave us some
broadbrush thoughts on concerns that you might have
about the Bill. Could you speak a little more about any
concerns that you have about the proposed changes to
sentencing, particularly in criminal cases?

Ellie Cumbo: That is another area of the Bill where,
for the time being, we have chosen not to make significant
comments. We comment on sentencing guidelines, but
we view whether sentences should be tougher or softer
as a political decision, and are slow to presume that our
members would all have the same view.

Q243 Alex Cunningham: Okay, but would your
understanding be, or would you comment on the fact,
that there is the potential for the proposed changes to
lead to sentence inflation?

Ellie Cumbo: I think I can safely say that criminal
defence practitioners in particular worry about sentence
inflation as a political trend in the long term, but I do
not think that I could responsibly comment on the specific
provisions of the Bill. As I say, I do not think that
members’ views would all necessarily align.

Q244 Alex Cunningham: I want to take you back to
the video link issue, which is controversial to say the
least. Can we get a yes or no on whether you believe that
remote juries should be introduced in England and Wales?

Ellie Cumbo: Absolutely not, no. We are very clear on
that.

Q245 Alex Cunningham: What has been your experience
of the Government’s consultation around that issue?
Have they consulted widely enough? Have you had the
opportunity to have your say in the way you want to?
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Ellie Cumbo: I think it is worth saying that the
absence of public consultation on that point is a cause
for concern. Anecdotally—I am sure this is true for
many of you as well—nobody I have spoken to in a
personal capacity feels comfortable that such a change
might be made. They certainly find that they want to
know more about it, and the safeguards that would
underly it. This is an area where, to me, there is an
obvious need for public consultation, given the importance
that we all place on the way that juries work, and the
ability to be tried by a jury of your peers.

In relation to whether we have been consulted as the
Law Society, we have had informal conversations. We were
aware that the possibility of remote juries was under
consideration at one point during the pandemic, but of
course it was not then introduced, so the timing of putting
it on the statute book now struck us as rather odd.

Q246 Alex Cunningham: The Lord Chancellor thinks
it is a grand idea because it will allow people from rural
communities to participate more in juries. I agree that
that has to be a positive thing because everybody should
be able to play their role, but do you think that there are
key groups of defendants who are likely to be worst
impacted by the provisions?

Ellie Cumbo: I think what is important is that we do
not know. The problem with any change to the way
juries work is the relative difficulty of having a baseline
against which to compare changes. We do not know to
what extent changes to the way juries operate would
have an impact on fair trial rights and the justice of the
outcomes.

One could only speculate about which particular
categories of defendants might be impacted—the vulnerable,
those who already have communication difficulties, and
so on. I do not know how helpful that speculation is.
The point is that you do not experiment with a decades-old
system that is so important to ensuring our fundamental
rights and freedom without significant evidence, including
that there is a need for it and that it would in fact deliver
additional capacity to the system, which has not been
done yet. The evidence has not been produced that
there would be a significant increase in capacity from
the proposals.

Q247 Alex Cunningham: On the basis that the
professionals do not understand what the Government
are about—they do not understand the rationale behind
the proposals for remote juries—I suppose you are not
in a position to offer what safeguards should be put in
place to protect fair trial rights.

Ellie Cumbo: Our preferred safeguard is that we do
not do it. We are very clear on that. We do not believe it
is appropriate to introduce remote juries, particularly at
a time when demand for them is surely in decline.

Alex Cunningham: That is great. Thank you very much.

Q248 Chris Philp: Do you have any feedback from
your members about how the use of remote hearing
technology has worked during the pandemic? For example,
I think we are now holding 20,000 remote hearings
a week.

Ellie Cumbo: As I said earlier, it has been a story of
great success in many ways, enhancing the convenience
of all parties, including solicitors, particularly in relation

to those types of hearings—administrative hearings—
where it is only legal professionals talking to each other.
Why on earth should you not use a remote hearing for
that?

But it is not just an innate conservativism that prompts
those concerns about whether it is working well for all
types of hearings and all types of people appearing in
those hearings. This is a significant change that is
difficult to analyse—in fact, I believe the MOJ itself is
still in the process of evaluating its success. We are keen
participants in those discussions and are keen that our
views are heard. Our views are that where such hearings
enhance the interests of justice, we are in favour of
them and, where they do not, we are not.

Q249 Chris Philp: Yes, that seems very reasonable.
The question of whether remote hearings are appropriate
is ultimately a matter for the judge presiding over any
given hearing. Do you share my confidence that the
judiciary can be relied on to make the right decisions
and permit remote hearings where appropriate and not
where not appropriate?

Ellie Cumbo: Obviously we and our members have
implicit confidence in the judiciary. We are great believers
in the importance of our independent and expert judiciary.
That is not to suggest that it is not possible to make their
lives a little bit easier than the current provisions do.

There is guidance, as I referred to earlier, about where
remote hearings are and are not appropriate, and it
differs slightly from jurisdiction to jurisdiction. That is
not a comment on the judiciary but it is arguably a
reason for further attention to be paid to how clear
those messages are and how possible it is, with the best
will in the world, for the judiciary to interpret them in a
way that promotes the interests of justice.

Chris Philp: Thank you.

Q250 Sarah Champion: Ellie, I asked you earlier
whether you had any concerns about the Bill putting
additional pressure on the judicial system. Does the
Law Society have any other concerns about the Bill that
you have not already mentioned?

Ellie Cumbo: No, I think I have had the opportunity
to cover most of the things that the Law Society would
want to. Perhaps I should have added into the conversation
about pre-charge bail that we take the same view in
relation to the removal of the presumption against bail:
we understand the aim, but do not think this is the best
way of achieving it. We would like to retain that
presumption on the basis that it is still perfectly possible
to use bail, but it can only be used where it is appropriate
and proportionate to do so. We think that is an important
safeguard.

Sarah Champion: Thank you.

The Chair: That brings this session to an end. Ellie,
thank you very much for joining us and for the crispness
of your answers.

Ellie Cumbo: Thank you.

3.44 pm

Sitting suspended.
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Examination of Witnesses

Dr Kate Paradine, Nina Champion, Dr Laura Janes
and Dr Jonathan Bild gave evidence.

4 pm

The Chair: I say to the Committee that we are only
going to run this panel for a maximum of 45 minutes.
Our wonderful people in the Perspex booth doing the
audio and visual will try to find the next panel so that
we can end today at 5.30 pm. That is 15 minutes early,
but we are running ahead of schedule.

We will now hear from Dr Kate Paradine, chief
executive of Women in Prison; Nina Champion, director
of the Criminal Justice Alliance; Dr Laura Janes, legal
director of the Howard League for Penal Reform; and
Dr Jonathan Bild, director of operations at the Sentencing
Academy. Welcome, all.

May I ask for short and crisp answers? You will be
asked lots of questions and there are four of you. I will
not delay further. Will you introduce yourselves in no
more than 10 seconds each, please? We will start with
Dr Paradine.

Dr Paradine: Kate Paradine, chief executive of Women
in Prison. We work with women in communities and
prisons, and campaign for the rights of women in prison.

Nina Champion: I am Nina Champion, director of
the Criminal Justice Alliance. We are an alliance of over
160 organisations working towards a fair and effective
criminal justice system. In addition, since the Bill was
published, we have helped to convene a coalition of
criminal justice and race equality organisations to examine
and highlight how the Bill risks deepening racial inequality
in the criminal justice system.

Dr Janes: Good afternoon. I am the legal director of
the Howard League for Penal Reform. We work for less
crime and safe communities, and we run a discrete legal
service representing children and young people in prison.

Dr Bild: I am Dr Jonathan Bild, director of operations
at the Sentencing Academy, which is a charitable
organisation that promotes the use of effective sentencing
practices and also public understanding of and confidence
in sentencing.

The Chair: Great. Mr Goodwill next.

Q251 Mr Goodwill: I shall start with a short question.
Which parts of the Bill do you welcome and which
parts might need some changes or improvement? Who
wants to start?

The Chair: Do it in the order you introduced yourselves.

Dr Paradine: In terms of improvement, we think that
there has to be a focus on rehabilitation and not on
sentence inflation and the ripple effect that that will
have on the prison population, and particularly on the
crisis in prisons. We welcome the focus on improving
community sentences, but we feel that there needs to be
a really close look at what that will mean in practice on
the ground.

Certainly in terms of the impact on actually preventing
rehabilitation rather than encouraging it, it is important
that we consider what the knock-on effects are on the
system. In terms of undermining improvements that are

happening on the ground, whether it is diversion from
custody or strengthening support services, the Bill does
not address any of those issues as it currently stands.
The ripple effect on sentence inflation is a real concern
for us.

Q252 Mr Goodwill: On that point, before we move on
to the other witnesses, what is your view on giving the
probation officer a power to increase a sentence? We
were talking about carrots, but perhaps we should talk
about sticks at the same time.

Dr Paradine: When we talk to probation officers,
their concern is caseloads and the access to support
services that help people to address the root causes of
offending. We do not believe that probation officers
need any more powers, and we do not think that they
think that they need them, either.

The issue is access to a full, strong network of support
services, particularly focused on the needs of women in
the case of those that we address. For the purposes of
enforcing sentences, there is not a problem with sentences
not being harsh enough. Community support services
that enable people to complete those sentences are what
is really needed, not extra powers for probation officers.

Mr Goodwill: I cannot remember who was next.

The Chair: It is Nina Champion.

Nina Champion: We certainly welcome aspects of the
Bill around reducing use of child remand, criminal
records reform and the focus on diversion from custody,
but overall we are very concerned about the sentencing
and policing aspects of the Bill, and about the lack of
evidence that it will improve public safety or reduce
crime. It will put great pressure on an already stretched
criminal justice and prison system. We are particularly
concerned that the cumulative impact of many of the
recommendations will result in increased racial inequality
in our criminal justice system.

Q253 Mr Goodwill: Would you not agree that keeping
dangerous, violent or sexual offenders in prison for
longer protects the general public?

Nina Champion: For that period of time, but when
you look at all the evidence, there is none to show that
keeping people in prison for longer will have any impact
on public safety or on their own rehabilitation. We are
concerned, for example, about provisions that keep
people in custody for longer and then reduce the amount
of time that they spend on licence in the community,
which is absolutely vital to enable people to resettle into
the community and have that supervision by probation.
Reducing that could have an adverse impact on public
safety.

The Government have clearly committed to trying to
reduce racial inequality in our criminal justice system,
but that has to be by actions and not just by words.
They have to be able to show evidence that this will have
the impact that they want, and there just is not that
evidence.

Dr Janes: We at the Howard League also really
welcome the provisions in relation to remands for children,
but we do think that not getting rid of the rather
Dickensian ability to remand women and children for
their own protection and welfare is a real missed
opportunity, especially now that there will be a requirement
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to consider welfare before remanding a child. We also
welcome the criminal records changes, which are very
good, but more can be done to make sure that the
rehabilitation period reflects the date at which the offence
was committed.

We are incredibly concerned about the cost. The
impact assessment shows that the increase in prison
time will cost millions of pounds. We are also very
concerned about the impact on our prison system. With
these proposals, in the next five years the prison population
will increase to 100,000, which is unprecedented in our
country. Just to put that in context, in only the 1990s we
were at 40,000, so that is an absolutely huge increase,
and the impact assessment states that that will lead to
instability, compound overcrowding, reduce access to
rehabilitation, and increase self-harm and violence.

Although covid has absolutely been a challenge for
everyone and a tragedy for many, it has given a brief
pause in the uptick in the prison population. Not building
on that, and putting further strain on the prison system,
really is a bit of a missed opportunity.

Dr Bild: I echo a lot of what Nina said on the
sentencing provisions. We have concerns that they do
protect the public but in only the narrowest of senses—only
for those additional months, or perhaps years, that
someone spends in custody. If there is a plan to do
something with those people while they are in custody
for that extra time to make them less likely to reoffend
when they come out, we suspect that that may only kick
the problem down the road by a few months or years.

We are very keen on the issues around public confidence
in the criminal justice system, but we do not necessarily
think the Bill will make a great leap in that direction
because of the technical nature of many of the changes.
What the Bill does do is to make sentencing ever-more
complex and complicated.

A pre-requisite for public confidence is public
understanding. One of the results of some of these
changes will be that it will perhaps be more difficult
than ever to really understand what a custodial sentence
will mean in practice. There is much more uncertainty
about what a length of custody actually means. Overall,
it is yet more piecemeal change in sentencing, which
further complicates the framework.

Q254 Sarah Champion: First, hello Nina—I have
never spoken to another Champion that I am not related
to before. My question is for Laura. Will the number of
people in prison increase as a result of this Bill?

Dr Janes: Yes, the projections, as I just mentioned,
show that it is set to go up to around 100,000. It is
absolutely clear that many of the provisions in this Bill
will see people spending a lot longer in prison. There is
the increase in the minimum term. We know that with
the DTO sentences we are likely to see up to 50 children
at any one time in custody. The release provisions for
the serious offences—four years or more—will go up to
two thirds, rather than a half, which goes right back to
the point that both Nina and Jonathan have made in
terms of less time in the community under supervision,
which is important for victims and confidence in the
system.

Q255 Sarah Champion: Thank you. Kate, what
percentage of women in prison are actually victims of
crime themselves?

Dr Paradine: Most women in prison have experienced
much worse crimes than those they are accused of
committing and that end up meaning that they are in
prison, particularly domestic abuse, child abuse and
other forms of sexual exploitation, so this is a massive
issue. We are really concerned about the impact on
women, on families and, particularly, on children in
terms of the imprisonment of primary carers.

We support the Joint Committee on Human Rights
proposals for an amendment that would require judges
to record and consider what they have taken into account
in relation to sentencing primary carers, including to
prison, and to collect data on that, so that finally we
have the data, which it is really shocking that we do not
have, about the number of children and families affected
when the primary carer goes to prison.

When a mother is in prison, in 95% of cases her child
will have to leave their own home to go into care or to
live with relatives. It is completely unacceptable that the
measures up until now have not resulted in the change
needed. This is an opportunity to make that small
change. It does not require anything different, but it will
make sure, hopefully, that the things that should be
happening in court do happen, that imprisonment is
not having a disproportionate impact on children and
that their best interests are safeguarded.

Q256 Sarah Champion: My understanding is that
women tend to be in prison for survival-type crimes. Is
that correct? Can you give us some examples and any
data that you have?

Dr Paradine: That absolutely is the case. The majority
of women are in prison for things like theft and non-violent
offending, often linked to property, to mental ill health,
to substance misuse and to multiple needs. The 5% of
the prison population that is women is the most vulnerable
of that already vulnerable population of people in prison.
It is quite ridiculous that we plan to build 500 new
women’s prison places, when what we should be doing is
driving down the women’s prison population, which we
can do if we invest in the right things and focus in the
right direction.

Unfortunately, this Bill is a missed opportunity to
turn the system around and to focus on rehabilitation,
community intervention and making sure that prison is
a last resort and not the first resort, which sadly it still
often is, drawing people into a system that they find it
difficult to escape from. We plead with you to make sure
that we try and make sure that this Bill does not make a
bad situation even worse.

Q257 Sarah Champion: Thank you—I hear your
pleas. My final question is to Jonathan. Do you feel that
the proposed changes in sentencing within the Bill
adequately consider the impact on women, children and
primary carers? Other witnesses can come in if they want
to, but I direct the question to Jonathan.

Dr Bild: Yes, when it comes to primary carers that is a
relatively stable area of law and it is a relevant mitigating
factor. I understand that there has been an amendment
moved to go into statute, which is something that would
be sensible, but sentencing will already refer to the
guidelines on that. I would defer to Kate on all of these
issues; it is very much her area of expertise.

The Chair: Dr Janes, you wanted to say something a
moment ago and put your hand up.
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Dr Janes: I would just add, on this point, that the
really important aspect of sentencing is judicial discretion.
That is essential if you want to really make sure we do
not make women, children and disabled people—people
from all sorts of backgrounds—suffer unduly. There is
a real shift away from judicial discretion in this Bill.

Nina Champion: Some of the provisions will
disproportionately impact women, and also black, Asian
and minority ethnic women. For example, on the clause
relating to assault on emergency workers, the equality
impact assessment acknowledges that for that type of
assault, which can often happen, for example, after a
stop and search, it is more likely that women will be
caught up by extending the maximum sentence in that
provision. Of course, we want to protect our frontline
workers, but these sentences have already been increased,
even in 2018, and the deterrent effect just is not there.
The proof is not there that it has any impact on protecting
our frontline workers. What it does is catch more people
up in the criminal justice system.

The other proposal relating to mandatory minimum
sentences, particularly for issues around drug trafficking,
will also capture more women and black, Asian and
minority ethnic women. As Laura said, it removes
judicial discretion to look at the individual circumstances
of the case. We know that many women may have been
coerced or exploited in drug trafficking cases. As Kate
said, they are victims themselves. Introducing minimum
sentences removes the opportunity for the judge to look
at the individual circumstances of the case.

Q258 Maria Eagle: I want to press a little further on
the impact on women in prison and on whether this Bill
will help or make things more difficult. As my hon.
Friend the Member for Rotherham said, many of the
women who end up in prison are there on short sentences
for less serious and non-violent offences, and quite often
they are victims themselves. To what extent to do the
sentencing provisions in the Bill recognise the difference
inoffendinginrespectof women,whoareasmallproportion
of the overall prison population? Do you believe they
have been forgotten in this policy development process?

Dr Paradine: Yes, absolutely. This is a Bill that does
not recognise the nuances of individual cases, including
those relating to women. We know that hard cases make
bad law, and many of the provisions are an example of
that. We absolutely think that the needs of women have
been overlooked.

We know that sentence inflation has knock-on effects
throughout the system. There are many unintended
consequences to, for example, focusing on the enforcement
of community orders and including more and more
enforcement measures without addressing the real issue,
which is about support to ensure that those who have
community sentences can complete them with the support
that they need. From our point of view, many of these
measures are not looking at individual cases and enabling
the discretion on the ground that is needed to make sure
we meet each case as we find it. We know that the
women’s prison population can be radically reduced,
but not with some of these measures, which do not take
into account the unintended consequences—particularly
the impact on women who are primary carers and the
best interests of their children.

Nina Champion: I just wanted to add a point about
the lack of overall consultation with this Bill and these
provisions. Because it was brought in as a White Paper,

rather than a Green Paper, there has been no public
official consultation. Groups that will be disproportionately
impacted by these measures have not had the opportunity
to be heard, including organisations and individuals
representing those from black, Asian and minority ethnic
communities, women, or young adults. We really need
to have much greater consultation before these measures
are brought in to ensure that there are not the adverse
impacts that Kate was talking about.

Q259 Maria Eagle: In your experience, does it happen
that women end up getting sentenced, usually for short
terms of imprisonment, because they have either breached
community orders or have committed repeat petty offences,
such that magistrates end up feeling like there is not
really any alternative to a custodial sentence? And to
what extent do you believe that a broader range of more
appropriate community sentences, for example, might
be an answer to this situation, rather than imprisonment?

Dr Paradine: Yes, absolutely. The problem-solving
courts pilot is one small green shoot of hope in this Bill,
in that those sorts of measures, which will enable court
and multi-agency support across the system locally to
tackle the root causes of what brings people into the
system, are really the answer here. We would like to see
much more focus on those innovative solutions, restorative
justice and out-of-court disposals, of course, which are
a really untapped resource in terms of what could turn
our system around.

We are concerned not only about the lack of consultation
with all sorts of groups representing the interests of
those affected by this system but with professionals
working within it. We know that there is real progress
with out-of-court disposals and the use of simple cautions,
conditional cautions and all those provisions available
to the police, and we think that those measures must be
looked at really, really closely, to make sure that the
unintended consequence is not to undermine progress
that is already being made in doing exactly what you say
needs to be done, which is to focus on a wide range of
community solutions that enable us to tailor sentences
and responses to individual cases, and actually turn
these situations around rather than driving people into
a system—indeed, a revolving door—that they find it
difficult to escape from.

Maria Eagle: I think that the Howard League wanted
to come in there, if I can see properly.

Dr Janes: Thank you very much; I just want to make
a brief point. I completely agree with what Kate just
said, but I will add to it that the Howard League is
concerned about this increased use of electronic monitoring,
and particularly, as was raised earlier, the lack of scrutiny
of it by the courts. There is a real concern that, instead
of it being an alternative to custody, it can become a
gateway to custody, and a real concern that that could
disproportionately affect women. I just wanted to add
that.

The Chair: Dr Bild wants to come in on this and then
Nina Champion. Dr Bild.

Dr Bild: Sometimes there is a disconnect between
what Parliament does with legislation and what happens
in practice. Lots of relatively innovative and problem-solving
options have been available, in theory, for a number of
years. You can attach treatment orders—alcohol treatment
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orders, mental health orders or drug orders—to community
orders and suspended sentence orders, but in practice it
happens very, very rarely. Only a tiny proportion of
community orders and suspended sentence orders will
have what might be a rehabilitative order attached to
them.

Part of this is a commitment to resourcing, as well.
There does not need to be huge legislative change; this
stuff is already on the statute book and it is already, in
theory, available to sentencers. Anecdotally, sentencers
are reluctant to impose an order that they are not
entirely sure is available, and the defendant will not be
able to benefit, through no fault of their own.

It is not necessarily only about finding new ideas,
although new ideas are very welcome; it is also about
properly resourcing, and showing some commitment to,
what is already on the statute book.

Nina Champion: I just wanted to add that there are a
couple of missed opportunities, in terms of a presumption
against short sentences—there was a real missed
opportunity here to divert people from custody—and
to look at adult remand as well as child remand, as
adult remand disproportionately affects women.

Also, just picking up on Kate’s point about restorative
justice, the White Paper made some positive noises
about the benefits of restorative justice, both for victims—in
terms of coping and recovery—and for reducing
reoffending, particularly for violent offences. However,
the Bill does nothing to ensure that there will be more
access to restorative justice. For example, the national
action plan for restorative justice expired in March 2018
and has not yet been renewed. Those are the sorts of
measures that really will make a difference for victims
and reduce reoffending.

Q260 Maria Eagle: Finally, the Government do have
a policy about diverting women from prison. They have
a concordat. They have policy development ongoing
that seeks to do that. Do you believe that that policy
intent, which has often been referred to by Ministers—there
is documentation out there about it—is reflected in the
Bill, and that the policy intent of trying to divert
women from prison can be translated through the measures
in the Bill, as well as existing provision, into concrete
change that will divert women from prison?

Dr Paradine: I am sorry to say that, no, we do not
think that the current Bill does that. There are all sorts
of ways in which the intent to reduce the number of
women in prison radically and to divert women, and
others, from the system is not played out in its provisions.
For all the reasons that have been covered by the various
members of the panel, it does not do that. Sadly, unless
the Bill’s direction of travel is redirected towards
rehabilitation and communities rather than prison and
creating harsher sentences, any progress that has been
made will unravel really quickly. The 500 prison places
will sadly be the focus, rather than our hope that we
could really transform the system in the way that it
affects women, families and communities, and beyond
that men and young people also.

There needs to be a really strong rethink of what the
Bill is trying to do, and a focus on the real problem,
which is community support services and the ways that
we tackle the root causes of offending. There is very
little in the Bill that convinces us that that is the focus,
so we need a really strong rethink to focus on communities

and not on prison. We know that victims want sentences
that work. They do not want to see harsh sentences that
do not work. Their interest is in stopping crime and
reducing reoffending. Sadly, we do not think that the Bill
as it stands achieves that ultimate aim.

Q261 Alex Cunningham: I will be very brief because
my colleague has also asked some questions. Jonathan,
do you have concerns about clause 108 and the power to
refer high-risk offenders to the Parole Board in place of
automatic release?

Dr Bild: Yes I do. Of all the clauses, that is the one
that I have the most concern about. I saw some of the
discussion on Tuesday with Jonathan Hall, QC in relation
to terrorism, but this is broader than terrorism, of
course. It takes in a large number of offences that are
violent, and certain sexual offences.

The problem I think it creates is twofold. First, there
is an issue with the power being given to the Secretary
of State. As I say, I saw the debate on Tuesday. I think it
engages slightly different considerations than the changes
that took place last year in relation to terrorism did. On
this occasion, we are talking about the Secretary of
State intervening on the sentence of an individual prisoner,
which engages a slightly different debate to the Secretary
of State changing the arrangements for everyone convicted
of a certain offence. I would draw an analogy to the
Home Secretary’s old role to set the tariff for life-sentence
prisoners. That power spent about 20 years in litigation
before the Home Secretary lost it. It is slightly different,
but there is an analogy, I think, and I am not sure that it
is an appropriate power for the Secretary of State to
have.

There is also a real concern that the most dangerous
people will come out with no supervision, no licence
conditions and no support. In some respects, the more
dangerous you are, the less you will be managed in the
community. In terms of managing that—

Q262 Alex Cunningham: That is helpful. I will stop
you there, because I need to crack on. The Bill contains
provisions that would give probation officers the power
to restrict a person’s liberty in ways that go beyond what
the court has sanctioned. What implication does that
have on confidence in sentencing?

Dr Bild: I am not sure that that will be a high-visibility
issue for confidence in sentencing, to be honest. One of
the huge problems we have is that we do not really know
what goes on in magistrates’ courts. Magistrates’ courts
themselves are very low-visibility things, so I do not
think we should overstate the impact that these reforms
will have on confidence.

Q263 Alex Cunningham: Laura, do you have any concerns
about the Bill’s proposals to reduce the opportunities
for adults who have committed murder as a child to
have their minimum term reviewed?

Dr Janes: Yes. These minimum term reviews are very
little understood, because they are rare, but I have done
a number of these cases in my own practice, and it is a
very unusual situation where we get to see the criminal
justice system actually incentivising people to make
consistent and genuine change. The current proposal
pins that opportunity on the arbitrary date when you
happen to be sentenced. All of us want to see the
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consequences of crime actually fit what happened, and
we know that in the current climate, cases are delayed
for all sorts of reasons beyond a young person’s control.
That might be because of delays due to covid, or
because extremely vulnerable young people have to have
their sentencing delayed while they have psychiatric and
psychological reports, so this proposal does not seem to
have any rational basis. It seems to deprive the most
vulnerable people of something we would want for
them, which is to be incentivised to really change their
lives around.

Q264 Alex Cunningham: Do others want to comment
on that? If not, let me ask this question. Why has the
age of the offender at the time of sentencing, rather
than at the time of the offence, been chosen as the
determining factor for the renew of minimum term in
clause 104, when it is the age at the time of the offence
that determines the nature of the sentence?

Dr Janes: That, I really cannot answer. As you say,
the entire sentence is galvanised around the date of
commission. As was said by the House of Lords in the
Maria Smith case, that is because it is recognised—and
has been for decades, and internationally—that children
are less culpable than fully grown adults. There seems to
be no rational rhyme or reason as to why the date of
sentence would be chosen.

Alex Cunningham: Does anybody else wish to comment
on that? If not, I will pass to Sarah.

Q265 Sarah Jones: My question is for Nina. Could
you talk to us about the serious violence reduction
orders and any concerns you might have about the
disproportionality, which the former Prime Minister
the right hon. Member for Maidenhead (Mrs May)
raised on Second Reading? Also, what do you think we
might look to do in the pilots, and what might we learn
from the pilots for the knife crime prevention orders
that might help us here?

Nina Champion: Thank you for that question. We
responded to the consultation on serious violence reduction
orders to oppose them—well, we tried to oppose those
orders, but there was no question to enable us to oppose
it. That option was not given as part of the consultation;
it assumed that these were going ahead before the
consultation had actually happened. What we do know
is that many respondents to that consultation said that
one of their key concerns was the disproportionate
impact of this provision, particularly on young black
men.

We do not believe that serious violence reduction
orders are needed, or that there is evidence that they
will reduce knife crime. Of course, we all want to reduce
knife crime, but rather than additional surveillance, we
would rather see additional support for people convicted
of these offences. We worry about these very draconian
and sweeping police powers to stop and search people
for up to two years after their release without any
reasonable grounds. Reasonable grounds are an absolutely
vital safeguard on stop and search powers, and to be
able to be stopped and searched at any point is a very
draconian move that, again, risks adversely impacting
on those with serious violence reduction orders. For
young people who are trying to move away from crime,
set up a new life and develop positive identities, to be
repeatedly stopped and searched, labelled and stigmatised

as someone still involved in that way of life could have
adverse impacts. It could also have impacts on the
potential exploitation of girlfriends or children carrying
knives for people on those orders. There could be some
real unintended consequences from these orders.

In relation to your point about what could be done, if
these powers were to go ahead, we would like to see a
very thorough evaluation of them before they are rolled
out nationally. I do not have much confidence in that,
given that section 60 powers, which also allow suspicion-less
searches to happen, were rolled out following a pilot
after several months without any evaluation being published
or any consultation. It is therefore absolutely vital that
these powers are thoroughly evaluated. That could involve
things such as looking at the age and ethnicity of those
who were stopped and searched, the number of people
stopped in the belief they were someone who had an
order but did not—we might see increased stop-and-account
of people who have got nothing to do with an order, in
cases of mistaken identity for someone who is under
one—or the number of times individuals were stopped.

We would like to see scrutiny panels given access to
body-worn video footage of every stop-and-search that
is done under these powers or in belief of these powers.
It is crucial that the evaluation speaks to people who are
directly impacted by these powers, interviews them and
understands what the impact is. It should also interview
and speak to the organisations working with them.
Ultimately, it should also look at whether this has
achieved its aim. Has it reduced knife crime within an
area compared to non-pilot areas? Much could be done
to ensure that the evaluation is thorough to avoid the
roll-out of these powers, which we believe are not
necessary and could have disproportionately adverse
impacts. They are just not needed.

Sarah Jones: Thank you.

Q266 Chris Philp: Jonathan, I will come to you first.
A few minutes ago you were talking about the measures
whereby a prisoner who becomes dangerous—or who
might have become dangerous—can serve more of their
sentence in prison, and you drew comparisons with
powers exercised by previous Home Secretaries to set
tariffs for live sentences. Is it right that you were making
that comparison?

Dr Bild: Yes.

Q267 Chris Philp: You were. To be clear, do you agree
that in fact the powers in the Bill are simply for the
Home Secretary to make a referral to the Parole Board
and that the assessment of dangerousness and decisions
about release are made by the Parole Board, not the
Home Secretary?

Dr Bild: Yes, I agree with that. I think the concern is
the ability of a Secretary of State to have the power to
intervene in the automatic release of a prisoner. That is
the question. I agree that the ultimate decision will be
made by the Parole Board, which is an independent
tribunal, but there should probably be a bit more of a
firewall between the Secretary of State and an individual
prisoner’s sentence.

Q268 Chris Philp: But you accept that the decision is
made by the independent Parole Board, not the Home
Secretary.
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Dr Bild: I do not know if it is going to be made by the
Home Secretary or the Justice Secretary. Yes, I agree on
the final decision for release, but the halting of the
automatic release will presumably be done by the Secretary
of State.

Q269 Chris Philp: The referral is made by the Secretary
of State, but the decision is made by the Parole Board—that
is the critical point. Will you confirm that your
understanding is the same as mine: that the release will
be delayed only if the Parole Board make an assessment
of dangerousness? So, were we not to bring forward this
measure, it would open up the possibility that dangerous
prisoners might be released into the community before
the end of their sentence, by which I mean the total
sentence.

Dr Bild: I agree with you, but the issue you have here
is that somebody who is dangerous could be released
into the community under licence. If that person serves
their entire sentence in custody, that same person, who
may be even more dangerous by the end of their full
sentence, will be released into the community with no
licence conditions, no supervision and no support. So
yes, I agree with you that it is safer for the extra time
that someone is kept in custody, but it is less safe once
they are released.

Q270 Chris Philp: Although of course it is possible to
undertake rehabilitative activities in prison. Is the judgment
that we are discussing here not one that can be exercised
by the Parole Board? The Parole Board might choose to
have a prisoner serve the totality of their sentence in
prison, but equally the Parole Board might choose to
allow a release that is after the automatic release point
but before the end of the sentence, still allowing the
period on licence. Whether there is a period on licence
would be a matter over which the Parole Board would
have discretion by virtue of the time at which it decided
release was appropriate.

Dr Bild: The Parole Board only has discretion in the
sense that it has to follow its own rules. Therefore, it can
release someone only when it is satisfied that they do
not pose a risk to the public. The Parole Board would
not be able to decide that now is a nice time to release
someone and have a little bit of licence period; I assume
that it would have to follow its rules. If it was not fully
satisfied that the person is safe to release, I imagine that
the Parole Board’s hands would be tied by its own rules.

Q271 Chris Philp: But of course, by exercising that
power it would be preventing the release of a dangerous
prisoner. I think the shadow Minister quoted—he may
have mentioned it again today, and he certainly mentioned
it previously—some commentary by third parties that
later release is somehow inherently unjust or represents
a deviation from the sentence handed down by the
court. However, is it not the case that the sentence
handed down by the court is the total sentence, and that
the release point is essentially the administration of that
sentence? Following the passage of the Terrorist Offenders
(Restriction of Early Release) Act 2020, the High Court
held last year that moving the release point was lawful,
because it fell within the envelope of the original sentence.
Would you agree with the High Court’s analysis of that
situation—that it is lawful and consistent with human
rights and common law?

Dr Bild: I would agree that that was the case last year
in relation to the terrorism legislation, as I said earlier. I
am not saying that it is not lawful, but I think that a
different issue is engaged when a Secretary of State is
making a decision on an individual case and not a
blanket, “You have committed a certain offence, therefore
this is your release arrangement.” That is the issue.

Q272 Chris Philp: Thank you. For clarity, the Secretary
of State makes a referral, but the decision is made by
the Parole Board. I want to be absolutely clear on that
point.

Let me move on. I want to ask a question to all the
panellists, so perhaps the answers could be relatively
brief, given that I am sure we are under time pressure.
We had some debate some time ago in this session about
the appropriateness of imposing minimum sentences,
whereby Parliament specifies in statute that if someone
is convicted of a particular offence, there is a minimum
period of time that they must be sentenced to in prison,
regardless of the facts of the individual case, and regardless
of any discretion that the judge may wish to exercise.
Can each panel member give the Committee their views
on the appropriateness, generally, of statutory minimum
sentences?

The Chair: Briefly, please.

Chris Philp: We have got three minutes.

Dr Janes: The problem with mandatory minimum
sentences is that they do not allow the judge to take into
account the specific characteristics, needs and circumstances
of the person before them. We have already spoken
about why those things are so important. [Interruption.]

The Chair: Do not all speak at once, but one of you
please speak.

Dr Paradine: For us, it is the same as for Laura:
minimum sentences, the lack of evidence of a deterrent
effect, and the inflation of sentences across the board.
We really do not believe that minimum sentences are the
way forward, and there is so much evidence that that is
not the way to go. It is misleading, and it will not do
anything for public confidence. What will do so is
sentences that actually work in preventing and reducing
offending.

Q273 Chris Philp: Would you also apply that analysis
if the offence was something of the utmost gravity, such
as rape?

Dr Paradine: Yes, because judges should have the
discretion to apply to the case the sentence that is
required. That is why we have judges, and that is why
our system is as it is. There is no need for constant
interference in the way that is proposed in the Bill.

Nina Champion: I agree with both Kate and Laura
about the importance of looking at the individual
circumstances of the case. I would also like to add that,
in terms of racial disparity, we know that black people
are more likely than white people to be sent to prison at
Crown court. We know that black women are more
likely to be given a custodial sentence. We know that
these disparities exist. Even taking into account other
factors such as the lack of an early guilty plea, we know
that black people are disproportionately represented in
terms of sentencing and being sent to custody, so this
would disproportionately impact those groups.
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Q274 Chris Philp: Again, would you apply that analysis
even in cases of exceptional seriousness, such as rape?

Nina Champion: Across the board.

The Chair: Dr Bild, last but not least.

Dr Bild: I agree with the other panellists. If there was
any evidence whatsoever that mandatory sentences deterred
people, there could be some justification for them, but
in the complete absence of any such evidence, I see no
reason to have mandatory minimum sentences. To pre-empt
the question, that includes every single offence.

The Chair: Thank you very much, panel. Have a happy
Thursday evening and a great Friday, working into the
weekend.

Examination of witnesses

Professor Colin Clark, Oliver Feeley-Sprague and Gracie
Bradley gave evidence.

4.45 pm

The Chair: Colleagues, we now move on to our final
panel. It is scheduled to end at 5.45 pm, but it is starting
five minutes early. It is up to you when it ends, but it was
scheduled for 45 minutes. If you want to take it to an
hour, that is up to you, but it was scheduled for 45 minutes,
and it could end earlier than that.

We will now hear from Professor Colin Clark from
the University of the West of Scotland, Oliver Feeley-
Sprague, programme director for military, security and
police at Amnesty International UK, and Gracie Bradley,
interim director of Liberty. In the order I have introduced
you, could you each say hello and tell us who you are, in
no longer than 10 seconds?

Professor Clark: Good afternoon, colleagues. As
indicated, my name is Professor Colin Clark. I work at
the University of the West of Scotland and am based
here in Glasgow.

Oliver Feeley-Sprague: Good afternoon. Thank you
for having me. My name is Oliver Feeley-Sprague. I
head up Amnesty UK’s work on policing, military and
security issues. Usually I am based in London, but I am
currently sitting in Northamptonshire, in a very windy
upstairs room—I hope we will not be disturbed.

Gracie Bradley: Hi, I am Gracie Bradley. I am interim
director at Liberty and I am at home in London.

The Chair: Thank you all. I also thank you all for
joining us early. It was really kind of you to give up part
of your day to let us talk to you a few minutes before we
had scheduled. Right, Mr Anderson would like to ask a
question.

Q275 Lee Anderson (Ashfield) (Con): My phone has
been pinging all day. We have an unauthorised Traveller
camp just set up in the constituency of Ashfield. With
that comes lots of problems. We know from experience
that there will be an increase in crime locally tonight.
We will see sheds getting broke into. We will see a little
bit of intimidating behaviour in the local neighbourhood.
Probably, pub landlords will have a tough time as well.
There will be some fly-tipping. The list goes on and on.
It is a big problem, not just in Ashfield, but all over the
country. The Bill sort of addresses that and it is great
news for my residents.

I surveyed 1,000 people in my constituency earlier
this year. I will run through a couple of the questions I
asked. The first question was: do you think the Travelling
community respect the rights of the local community
when they set up camp in your area? Only 4% said yes. I
asked: do you think the Home Secretary is right when
she said that we need to give our police tougher measures
to stop unauthorised camps? Only 3% said no. I am not
going to run through all the questions, but the last one I
will give you is this: do you think crime rises in the area
when an illegal camp is set up? Some 92% of my residents
said yes.

The Bill is great news, because what it will do is see a
decrease in crime the four or five times a year when
unauthorised camps are set up in my community. I
would like to ask the witnesses whether they agree with
me that crime will reduce in places such as Ashfield
because of the new measures in the Bill to stop unauthorised
camps. It is a yes or no answer.

Professor Clark: Well, I am speaking to you as someone
who has been employed as a professor and a researcher
for more than 25 years.

I suppose we need to begin with querying the
methodology of the survey that was just mentioned and
how robust that kind of response and the data are. In
terms of a yes or no answer, the answer in a sense would
be this. What is in place to ensure that we address the
ripple effect of the issues and consequences of the lack
of provision of Traveller sites at least since the Caravan
Sites Act 1968 and up to the Criminal Justice and
Public Order Act 1994? The concern is that if people
have nowhere to go, if there are no legal sites in the
area, these encampments will not go away, so unfortunately
this new legislation, which I think is going to be just
about as unpopular as the Dangerous Dogs Act 1991,
and we all remember how unpopular that was, will do
nothing to solve this issue.

What needs to be in place is a national site strategy
that to some extent addresses the wide-ranging social
policy issues that arise when there are unauthorised
camps, as they were referred to there; roadside sites is
another way of talking about it, in terms of the terminology.
The Government need to work with the organisations
that represent the communities to plan an effective road
map—quite literally—of UK sites and accommodation.
I just do not see this legislation helping that by any
means at all.

We are witnessing right now what is going on in Bristol
—the really draconian eviction that is going on in Bristol.
We are witnessing what has happened at the Wickham
horse fair. This goes back many, many generations, and
I think there has been an overreaction at the Wickham
horse fair today as well. A really serious rethink is
needed. I would hope that time and energy were spent
addressing the shortfall issues with accommodation
and the consequent social policy issues that arise, rather
than trying to use a sledgehammer to crack a walnut. It
is a minority within a minority of the population. Bear
in mind that 75% to 80% of the Gypsy and Traveller
population in the United Kingdom are in bricks-and-mortar
housing; this is a small percentage.

I absolutely sympathise with the speaker who mentioned
the issues in the local area. What needs to be done is to
address that issue in a more comprehensive, national
strategy. That, not criminalising populations, is the answer.
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Oliver Feeley-Sprague: I agree with a lot of what
Colin said. The specific issue around Traveller legislation
is not something that we prioritised in great detail in
our submission on the Bill, but as a representative
of Amnesty International I would say that Travelling
communities, not just in the UK but widely across
continental Europe, are among the most discriminated
against and victimised of any minority group in existence.
That is even reflected in things like the Lammy report
on racial discrimination in the UK. You do not address
the problem by criminalising an entire way of life,
which is one of the potential outcomes of the measures
in the Bill, especially when you are talking about groups
that already have protected characteristics under other
relevant law.

I point out that the list of things that anecdotally
were reported as part of the survey are already criminal
acts. There are already powers in place to prevent,
detect and stop those things and to prosecute the offenders.
A common feature of some of the measures in the Bill,
in our view, around the necessity and proportionality
test, is that many of the things that are addressed are
already criminal, or can be made criminal in the right
circumstances. Those measures are neither necessary
nor proportionate.

Gracie Bradley: I would echo a lot of what Colin and
Olly said. The real issue here is the chronic national
shortage of site provision. Instead of criminalisation,
what we want to see is local authorities and Government
working together to improve site provision.

It is really important to recognise that we are talking
about one of the most marginalised communities in the
UK at the moment. These measures are a disproportionate
and probably unlawful interference in Gypsy, Roma
and Travellers’ nomadic way of life. Article 8 of the
European convention on human rights protects people’s
right to private and family life and their home. The
Court of Appeal has set out that this community has an
enshrined freedom to move from one place to another,
and the state has a positive obligation to protect Gypsy,
Roma and Traveller communities’ traditional way of
life. The new seizure powers in respect of vehicles in
particular are very likely to mean that people end up
facing homelessness.

As we have already discussed, some elements of these
proposals are very subjective and invite stereotypes and
profiling. The majority of police forces do not want
greater powers. Research from Friends, Families and
Travellers has shown that when police were consulted in
2018, 84% of the responses said that they did not
support the criminalisation of unauthorised encampments,
and 75% of responses said that their current powers
were sufficient and/or proportionate. The issue is the
chronic national shortage of site provision, and that
should be the priority of Government and local authorities.

Q276 Maria Eagle: Thank you to our panel for
turning up early. I want to give you an opportunity to
tell us anything you like about your views on the powers
for policing protests in the Bill. Are they necessary?
What impact will their use have if the provisions are enacted?

The Chair: We will go in reverse order. Gracie first,
then Oliver and Colin.

Gracie Bradley: Thanks. I would like to set the Bill in
its wider context. What we are seeing is a shrinking
space for people to speak up and hold power to account,

the Human Rights Act potentially being watered down,
and attacks on judicial review. Now we see this policing
Bill that inevitably poses an existential threat to our
right to protest. These aspects of the Bill are so significant
and so serious that they cannot be mitigated by procedural
amendments.

The right to protest is the cornerstone of a healthy
democracy and it is protected by articles 10 and 11 of
the European convention on human rights. I recognise
that it is not an absolute right, but the state has a duty
to protect that right and has a positive obligation to
facilitate it. We must not forget that protest is an essential
social good. For people who do not have access to the
courts or the media and so on, it might be the only way
they have to make their voices heard.

In Liberty’s view, we have not seen a compelling case
in favour of expanding existing powers in respect of
protests. The existing powers are already broad and
difficult to challenge, and they are weighted heavily in
favour of the authorities. I know that there is some
analysis to suggest that the protest provisions in the Bill
are a direct response to Extinction Rebellion and Black
Lives Matter. I just remind the Committee that during
the judicial review of the Met’s decision to ban Extinction
Rebellion protests in 2019, the commissioner conceded
that there were sufficient powers in the Public Order
Act to deal with protests that were attempting to stretch
policing to its limits. We are incredibly concerned by the
existential threat to protest that the policing provisions
in the Bill propose. We invite the Committee to say that
they should not stand part of the Bill. I will leave it
there for now because I am sure others have more to say.

Oliver Feeley-Sprague: Again, I agree wholeheartedly
with what Gracie has said. Amnesty is part of a number
of civil society organisations and academics who think
that part 3, on protests, in its entirety should be removed
from the Bill. It is neither proportionate nor necessary.

I have been working on policing issues for the best
part of 25 years and I have never seen a roll-back of
policing rights in all of that time. Often I think what is
missing from these discussions is recognition that it is
not necessarily about a lack of policing power. It is a
tactical and operational decision made by commanders
at the time to maintain and uphold public order, and
they already have a variety of powers and laws. You
have only to look at the College of Policing’s authorised
professional practice on public order to see the enormous
list of powers police have at their disposal.

From an international perspective—you would expect
me to say this as someone from an international human
rights organisation—these are international legal obligations
under article 21 of the international covenant on civil
and political rights. Interestingly, the Human Rights
Committee issued a general commentary on this issue
last year. It is quite normal in international legal circles
for authoritative bodies to introduce guides and
interpretation statements about how these things are
supposed to be implemented. Importantly, the commentary
on the right to peaceful protest issued by the Human
Rights Committee last September said that states parties
should avoid using

“overbroad restrictions on the right of peaceful assembly.”

It stated that peaceful assembly can be

“inherently or deliberately disruptive and require a significant
degree of toleration.”

161 16220 MAY 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



Lowering the thresholds and introducing vague terminology
such as “noise”, “annoyance” and “unease” are the
clear definition of overly broad restrictions on the right
to peaceful protest. It puts the UK out of step with its
international obligations.

That is also important in the foreign policy setting,
because Britain—the UK—goes out of its way to say
that it wants to be a champion of human rights around
the world, especially on issues of civic space and freedom
of assembly. It was a feature of the integrated review
and it featured in the UK’s response to the G7 communiqué.
It is awfully difficult for the UK to champion these
issues on the world stage when domestically it is rolling
them back. If any other regime in any other context
were to introduce powers of the kind introduced in the
UK by this Bill, the UK Government would be the first
to criticise. It gives those regimes an easy excuse or
get-out clause. They can point the finger and say, “Well,
the UK is as guilty as all of us. The UK has no
credibility to lead on these issues on the world stage.”
That discussion is missing a bit from this Bill.

Professor Clark: There is little I can add to what has
been said, but I will do my best.

The words that Olly quoted—“noise”, “annoyance”
and “unease”—are replicated in other parts of the Bill,
where there is talk of “disruption”, “damage”and “distress”
of a significant nature. What strikes me is the imprecise
language and terminology of the Bill, and the potential
that it would introduce for discretion, the operation of
prejudice and bad governance, in a sense. It leads to
some fundamental questions about what kind of democracy
we want to live in. Do we want to live in a democracy
that protects human rights, protects peaceful assembly
and guarantees both formal and substantive citizenship
rights?

I am of an age where I remember being outside where
you are right now back in 1993, peacefully assembling
to protest the introduction of the Criminal Justice and
Public Order Act 1994 for the same reasons that we are
here today. There is a real sense of déjà vu about this in
terms of the rights to protest and to peaceful assembly.
Then, of course, it was raves and the succession of
repetitive beats, as the Act made it known. It was a
section of the Criminal Justice and Public Order Act
1994 that effectively ripped up the obligation of the
state and local authorities to provide Gypsy sites within
local authority areas. There is a real sense that we have
not made much progress here at all.

Again, I concur with what Gracie and Olly said.
I hope this is taken on board.

Q277 Sarah Jones: Good afternoon. On both topics,
you have set out your stall really well, so I do not really
have much to add—[Interruption.] Was that a “Hear,
hear” from the Minister? In response to the points
raised by the hon. Member for Ashfield about unauthorised
encampments, you made the point that there can be
victims of crime, and that there are existing laws already
in place to deal with the antisocial behaviour and criminal
activity that you might come across.

In terms of protests, it is completely reasonable for
the police, particularly in London, to say, “We have
these enormous protests that last for several days. They
may well be peaceful, but the city grinds to a halt. Is the
balance of power right in this setting?” That is a perfectly
reasonable question to ask, and there are different views
about what the answer is. You have all made your views

clear on the Bill, and I agree, but do you think there is
anything reasonable that should be done, perhaps not
through the Bill but in other ways? There are lots of
different practices that could be looked at. Does any of
you have a response to the charge that there are protests
that last for days and cause significant disruption, and
what are we to do about that?

Gracie Bradley: That is as really interesting question.
It is a good question, but the problem is that, in seeking
to legislate for that kind of thing, we have ended up
with something that is so broad and has the lowest
threshold so far that essentially any protest may be
targeted. That is just not really what is at hand here. The
issue is that nearly any protest could be considered to
cause serious annoyance. All kinds of protesters may
fall foul of it, and nobody should face a sentence of up
to a decade for exercising their fundamental rights.
That is the problem that we have with this legislation.

I appreciate that you are asking what we should do
with protests that go on for days, and are disruptive and
so on. As I said, protest is a fundamental right, and it is
the state’s obligation to facilitate it. The very essence of
protest is that it will be disruptive to some degree. One
person may say, “This has been going on for days,” or
one public authority may say, “This has been going on
for days and now it is causing a huge problem,” but
other people will perceive the threshold as much lower,
so it is a really dangerous road to try to go down. What
we should really be looking at is how we uphold the right
to protest.

Again, there is a perception that this is just about
Extinction Rebellion or Black Lives Matter, but people
have been out to protests for all kinds of reasons over
the last year, be it either side of the Brexit debate,
lockdown or BLM. The Court of Appeal said:

“Rights worth having are unruly things. Demonstrations and
protests are liable to be a nuisance. They are liable to be inconvenient
and tiresome”.

It is to approach the question from the wrong perspective
to be saying, “How can we limit?” We really need to be
looking at how we can facilitate, especially when we
have had scenes like the ones at Clapham Common
under existing powers, and when the Black Lives Matter
protesters last year were subject to very heavy policing—
kettling, horse charges and so on. We have seen a nurse
fined £10,000 for organising a protest. Really, the question
is, “What can we be doing to better protect and uphold
protest rights?” rather than, “How can we clamp down?”

Professor Clark: I very much agree with what Gracie
says. In a sense, this issue is back to front. It is ostensibly
an issue of management and pragmatics, and how to
better facilitate protest, as Gracie puts it. We recently
had a situation here in Glasgow. It was two tales of the
weekend, really: on the Saturday we had Rangers football
fans in Glasgow city centre, and then on the Sunday we
had a march in support of Palestine and against what
was going on there.

I attended the Sunday event, not the football event,
but it seemed to me that those were very much issues of
management and pragmatics. The Sunday event was
well planned and prepared for, and proportionately
policed and managed. It had a clear start point and end
point, and as far as I am aware there was no trouble
whatsoever—there were stewards present and so on.
The Saturday was a rather different matter. It was
expected but not particularly well planned for, particularly
by Police Scotland and other representatives.
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Bearing in mind what happened there and in other
instances of what this legislation could be used for, it
strikes me that we need to come back to the idea of how
we embrace and understand questions of formal and
substantive citizenship, and manage the pragmatics of
given protests and how we can better facilitate and
prepare for them. That seems the right thing to do if
you believe—to go back to what I said earlier—in
human rights and want a better functioning democracy.

Oliver Feeley-Sprague: I repeat what I said earlier
about the fact that the right to peaceful protest is a
right, enshrined in international law, that everybody
has, and for centuries those rights have been used, often
in very noisy and productive ways, to deliver everything
from votes for women to preventing serious wrongdoing,
behaviours and things of that nature. Noisy and uneasy
protest is often the way that we see very productive
social change happen. I think that is recognised in the
international commentary around how states should
react.

The way the police manage public order is an enormous
skill of tactical and operational consideration. I would
just go back to the toolkit that they already have.
Sometimes they make the right decision, and sometimes
they make the wrong decision—everybody is human—but
the answer here is a toleration, not a restriction, and a
tactical and operational decision about how best to
manage. The threshold needs to be set high to prevent
serious threats to public order, not noise and unease.

I would like to bring in two other points so that we do
not miss them. The Bill captures other people by using a
very low threshold of “ought to know”, which basically
means in this context that if you attend a protest, you
should be aware of any restrictions that may have been
imposed either by a Minister via regulation or by the
police. You are then criminalised for that—criminalised
for things that in any other context would be perfectly
lawful. That is a very dangerous threshold for ordinary
citizens to have to face going about their daily lives.

Allowing Ministers to further define these vague
terms through secondary legislation, by issuing regulations,
creates a space for the Executive branch of Government
essentially to outlaw things it finds uncomfortable, rather
than the general threshold of serious threats to the
public health or order. By doing it via the regulatory
framework, you are not allowing Parliament enough
scrutiny and enough checks and balances on that.

The way that bystanders and people who participate
may be criminalised, and the way that it gives Ministers
disproportionate power, are two dangerous things that
should not be there.

Q278 Sarah Jones: I have one final question, but do
not feel that you have to answer if it is not something
you have considered. Obviously, in the last year or so we
have been under very draconian legislation—necessarily,
because of covid. A lot of the debates that we have had,
and the discourse about protest, have been within that
context. The vigil for Sarah Everard, the Black Lives
Matter debate and so on were all under that umbrella of
what is healthy and permissible under covid legislation.
Do you think we are slightly in a muddle because of
that, and that if we had not had the covid legislation, all
those protests would probably have gone ahead and
been managed in a perfectly reasonable way, and would
not necessarily have been an issue?

The Chair: That question could elicit some very long
answers, so could we please have really crisp answers?
Let us start with you, Gracie.

Gracie Bradley: That is a great question. To put it
bluntly, Liberty was founded in 1934 in response to
oppressive policing of the hunger marches. As I am sure
Committee members will know, we have taken significant
action over the years, in court, in terms of policy,
influencing legislation and so on, in respect of what we
perceive to be heavy-handed or disproportionate policing
of protest. To say that if we had not had the covid
restrictions it would all have been better is unfortunately
too optimistic and not borne out by the evidence. I
referenced the injunction that unlawfully banned protest
in 2019 brought by the Met. That was pre covid.

Thepandemichasunfortunatelygivenrisetoconfrontations
that we perhaps would not have seen, because we have
seen interventions that would not have had any basis in
law had we not been in the context of the pandemic, but
Liberty’s history of campaigning, policy and legal work
tells us that some of the tactics that we saw at Black
Lives Matter protests, such as kettling, horse charges,
and people being stopped and searched rather than
being supported when they were seeking support from
the police, are not confined to the pandemic.

I think it is incredibly dangerous that we may be
heading from a situation in which protest has been
policed for the last year, in Liberty’s view wrongly, as if
it were not lawful, straight into a situation, if the Bill
becomes law, where effective protest can be shut down
more or less at a public authority’s whim. We are seeing
a continuity that we may not have seen had we not been
subject to the pandemic restrictions that we have been
subject to, but even there the police have overreached in
their interpretation of the powers. We have seen protest
treated as if it were banned, and it has never been under
a blanket ban in the course of pandemic. That is why we
have seen a lot of confrontation.

Oliver Feeley-Sprague: I want to be careful not to
imply that I would ever think that there was a time when
the powers in the Bill to restrict protest were proportionate
or necessary. I do not think that they ever would be, but
we are in unprecedent times in terms of overall restrictions
on things that would normally be perfectly lawful. We
are living in extraordinary times. I agree with Gracie
that some of the policing decisions have clearly been
wrong, but we have been living under unprecedented
restrictions that have almost become normalised and
entrenched on our views. We are all anxious about going
outside, playing by the rules, doing the right thing and
keeping everyone safe, as we all want to be during this
pandemic. If ever there were a time not to be increasing
policing powers in the way that is envisaged in the Bill,
now is that time because this is not normal. But I want
to be careful because Amnesty would say that the powers
in the Bill would never be proportionate.

Professor Clark: I would underline that the key word,
which Gracie used earlier, is overreaching. I think that
is what we have seen. In a sense, the current context and
public health situation because of the pandemic has
allowed for that overreach to happen. That is not to say
that it might not have happened in other, more normal
times, but there has been evidence of overreaching. Olly
was spot on when he said that this is absolutely not the
time to be doing this. We need to be really cautious
about the next steps.
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Q279 The Parliamentary Under-Secretary of State
for the Home Department (Victoria Atkins): Mr Feeley-
Sprague, you said in your evidence that the Bill criminalises
an entire way of life in relation to unauthorised
encampments. Under clause 61, which we are focusing
on, an offence is committed only if one or more of the
conditions mentioned in subsection (4), which include
significant damage, significant disruption and significant
distress to the owner and others, is satisfied. Why are
those behaviours a way of life that needs to be protected?

Oliver Feeley-Sprague: I think in my answer, I said—if
I didn’t, I should have—that it has the potential to
criminalise a way of life. Some of the powers around
returning to a site and seizing vehicles, when those
vehicles might be your home, clearly do raise that
prospect. I will repeat what I said about our experience
as a human rights monitoring organisation: Gypsy and
Traveller communities across this continent, across Europe,
possibly even—

Q280 Victoria Atkins: Mr Feeley-Sprague, forgive
me, but we are dealing only with England and Wales in
this context. I just want to press you on that point: do
you believe that significant disruption, significant damage
or significant distress are behaviours that should be
protected?

Oliver Feeley-Sprague: It depends on how you are
defining that threshold of “serious”. I have seen little in
the Bill that gives any indication of what threshold you
are using to reach those determinations. It is true, as far
as I am aware, that the Gypsy and Traveller community
is one of the most persecuted groups in the UK, and
they are persecuted across Europe.

Q281 Victoria Atkins: But this is not dealing with the
whole of the Traveller community. As your colleague
Professor Clark made clear, 70% to 80% of the Traveller
community live in bricks and mortar, and therefore will
not fall under this criterion of unauthorised encampments
where significant damage, distress and disruption are
caused. Can I ask the panel, then, what in their view is
an acceptable level of distress for local residents to live
under?

Gracie Bradley: I just want to echo what Olly said in
respect of the fact that the threshold is not clearly
defined. These definitions are vague, and they could
potentially include a very wide range of issues. I would
also add that the way the clause is drafted, it is not
simply where significant disruption, damage or distress
is caused; it is where there is a likelihood or a perception
that it is likely to be caused. The offence can be committed
by someone who is said to be likely to cause damage or
distress. This is highly subjective, and may invite stereotypes
and profiling based on the mere existence of an
unauthorised encampment. Again, the issue is really
about the breadth of the drafting, the lack of definition,
and the fact that the mere threshold of likelihood may
invite judgments that are based on stereotyping and
profiling. That is what is really concerning about this
clause.

Q282 Victoria Atkins: Sorry, but you have not answered
my question. What level of distress do you deem to be
acceptable for local residents?

Gracie Bradley: That is a difficult question to answer.
I do not have a firm answer to that, but I think that if
you are taking into account the distress of local residents,
you also have to take into account the fundamental

right of Gypsy, Roma and Traveller people to live a
nomadic way of life. It is not an absolute in either
direction, and when we are talking about a community
that, as Olly has said, is one of the most persecuted in
the country, we have to be really careful about introducing
these really broad and vaguely defined measures that
are likely to invite them to be stereotyped and discriminated
against further.

Q283 Victoria Atkins: What level of damage would
you be happy for local residents to live with?

Gracie Bradley: As I have already said, the issue is
that we are talking about “likely to cause damage”.
That is subjectively determined. There are some people
who will be perceived as likely to cause damage; there
are some people who, in another person’s mind, will not
be. This is very subjective, and I do not think we can
abstract it from the history of how people have been
treated. I think Colin wants to come in.

Professor Clark: Yes, I can say something about this.
In a sense, it is not even local residents; it is actually in
the hands of the landowner or the licensee. That is one
of the changes between, for example, the regulations in
the law as contained in the Criminal Justice and Public
Order Act 1994 and the current Bill—this is where there
is a significant change. In the 1994 Act, it was the police
who had that decision to make about when the action
should be forthcoming. In this Bill, that right is given
over to the landowner or the licensee, and in a sense it is
up to the people who—to answer your question, Minister—
own the land on which the Travellers are camped. The
landowner would make a decision: “I now feel that this
is disruptive, damaging and distressing, so therefore I
will call the police and then issue the actions.” That is
the issue at stake here.

I will just remind the Minister about the lack of
movement on a national site strategy, around both
permanent and transit sites and around the right number
of pitches on those sites. A lot of these issues would go
away and it would be far less expensive than a constant
cycle of evictions. The economics of this, as well as the
human rights aspects, are quite important.

Q284 Victoria Atkins: Professor Clark, I am sorry
but that is an offence, so it will be for a court to decide,
and of course for the police and the CPS to make
decisions to investigate and charge. Is £50,000-worth of
damage to a piece of land acceptable, in the panel’s
view? Is that a cost a landowner should bear? That is a
historical constituency case that I had.

Professor Clark: What is the context? Without context
that is an impossible question to answer.

Victoria Atkins: Fly-tipping. A field was taken over
by an unauthorised encampment and it cost £50,000 to
clear it. Is that acceptable?

Professor Clark: There is legislation in place already
to deal with fly-tipping, I believe. I do not think that
there needs to be an enhancement of that legislation to
the current law as it stands. There is legislation to deal
with fly-tipping, whoever may cause it.

When sites come into being in local areas, it is not
uncommon for other people to notice that it is Travellers
coming in and use that as an excuse to fly-tip their own
business-related waste, and then blame it on the Travellers.
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That comes back to the points that my two colleagues
made about the dangers of invoking racialised stereotypes
here and apportioning blame, when it is not those
individuals who are to blame. Again, this is where we
need to be careful about the way in which we use
language and how this Bill goes forward.

Q285 Victoria Atkins: All right. Mr Feeley-Sprague,
do you want to add to that before I move on to public
protest?

Oliver Feeley-Sprague: Anybody responsible for causing
£50,000-worth of damage to somebody’s property is
committing a crime and, absolutely, people should be
protected from that. To echo what the other panellists
have said, I think you need to be very careful about
further minoritising the Gypsy and Traveller communities.
To answer your question bluntly, any form of significant
damage of that nature is a crime, whoever does it.

Q286 Victoria Atkins: Of course. On the public order
provisions, does the Law Commission have a reputation
for either not understanding human rights law or in
some way working against the human rights law, of which
we are very proud in this country?

Gracie Bradley: I am not sure that I understand what
the question is getting at.

Victoria Atkins: Does the Law Commission have a
reputation for not understanding human rights law, or
for somehow wanting to diminish people’s human rights?

Gracie Bradley: Not that I am aware of. I suppose
what you are getting at is that codifying public nuisance
in statute was a recommendation of the Law Commission,
which is correct. In 2015, it did recommend that codifying
public nuisance should be done, but it did not consider
the application of public nuisance to protest.

The Law Commission noted that its proposed defence
of reasonableness would increase cases where a person
was exercising their right under article 10 or article 11
of the convention, but they also noted that it is somewhat
difficult to imagine examples in which this point arises
in connection with public nuisance. The Law Commission
absolutely did not propose a maximum custodial sentence
of a decade.

The Chair: Would any of the other witnesses like to
respond to that question?

Oliver Feeley-Sprague: Just to say that I agree 100% with
what Gracie said. That is my reading of what the Law
Commission concluded in 2015. There are very specific
qualifications about article 10 and article 11 rights
needing to be protected under any changes of the law.
By my reading, this Bill does exactly the opposite of
that, so we should be extremely cautious.

Professor Clark: I think the Law Commission is fully
cognisant of the rights and responsibilities of a healthy
democracy. It understands questions of human rights
and citizenship. I would not dare to suggest differently.

Q287 Victoria Atkins: Good. I think that one witness
this afternoon has mentioned the wording “serious
annoyance”. Presumably you all accept that, in the
context of public nuisance, that is a well-founded legal
phrasing, which does not have the connotations that it
may have in language outside of court; it has a very
understood and settled meaning within legal definitions.

The Chair: One of you can respond to that, if you would
like to kick off.

Professor Clark: I can. What was the question?

Victoria Atkins: “Serious annoyance” is a phrase that
has caught attention. In the context of public nuisance,
that is a phrase that has arisen over centuries—I think I
am right in saying that—of legal development and does
not necessarily have quite the flippant meaning that it
may have in day-to-day life outside of a court of law.

Professor Clark: Okay. I understand now—sorry. I
think this comes back to the point that all three of us
have made on the issues around terminology and definitions,
and the use of them, and the ability to exercise discretion.
You would like to hope, and expect, that moving forwards
such expressions would take on their proper meanings
in a legal context, but applied fairly and applied justly.

Given the overall nature of the Bill and what I said
earlier about the impreciseness of the language and
terminology, certainly in the case of part 4 with regard
to unauthorised encampments, I think that is why a lot
of outside bodies and organisations and non-governmental
organisations have question marks.

However, I will hand over to Gracie, who might be
better informed than I am on this.

Gracie Bradley: I am happy to pick this up. We know
the legal genesis of that definition of “serious annoyance”,
but of course the provisions in the Bill do not confine
themselves to “annoyance”. If we look at clause 54, we
see that conditions may be imposed that appear

“necessary to prevent the disorder, damage, disruption, impact or
intimidation”—

Q288 Victoria Atkins: Forgive me—sorry. It is specifically
in clause 59; that is the public nuisance clause, as
recommended by the Law Commission. That is why I
used that wording. It is in clause 59, not clause 54.

Gracie Bradley: I was not saying that it was in clause 59;
I was picking up on another clause in the Bill, which
contains language that is vague and concerning. But I
can leave it there, if you want to stick with clause 59;
I do not have anything to add on that.

Q289 Chris Philp: I will be very brief. It is a question
for Gracie. I want to pick up on a point that you made,
Gracie, in relation to unauthorised encampments and
article 8. You suggested that the legislation might infringe
article 8. However, paragraph 2 of article 8 says that
interference by a public authority is “justified”—because
article 8 is a qualified right, as you know—in the
interests of, among other things,

“public safety…the economic well being…the prevention of disorder
or crime…or for the protection of the rights and freedoms of
others.”

Of course, unauthorised encampments of this kind do
infringe

“the rights and freedoms of others”.

Thereby, I would suggest, article 8 is not engaged.
Moreover, the right to enjoy one’s property is made very
clear, is it not, in article 1 of protocol 1, which says that
people are

“entitled to the peaceful enjoyment of…possessions.”
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So, given what I have just said about paragraph 2 of
article 8, and about article 1 of protocol 1, would you
care to reconsider your article 8 analysis in relation to
this clause?

Gracie Bradley: No. I think that what I said was that
under article 8 it would likely be an unlawful interference,
and I would disagree with your analysis that if it is
proportionate, article 8 is not engaged. If the right can
still be engaged, and a limitation may or may not be
proportionate—

Q290 Chris Philp: Let me rephrase the question:
would you agree that article 8 is not infringed?

Gracie Bradley: The point is that there is a balance to
be struck; that is what happens with qualified rights.
And I think the point is that the potential threshold at
which these measures may be applied is so low, and the
impact on Gypsy, Roma and Traveller people is potentially
so distinct, that it would be disproportionate for the
measure to be applied to them. What we are talking
about, especially when we are talking about the potential
seizure of vehicles in the context of nomadic Gypsy and
Roma Traveller communities, is people potentially losing
their homes entirely. If we are talking about people
potentially facing a custodial sentence, that is a really
significant interference with their article 8 rights, and it
may have further implications—for example, what happens
to their children if their caregivers are not available to
them? Yes, I recognise that there may be interference in
the life of the local community, but the point is that the
threshold at which these measures may be invoked, and
the impact on people who live in their homes and who
have a nomadic way of life, is so significant that the way
the Bill is drafted is disproportionate. In Liberty’s view,
it also invites discrimination.

I recognise that the Committee is trying to get at the
point about the wider community. It goes back to what
Colin spoke about at the beginning and what numerous
police forces have mentioned—that there is a lack of
lawful stopping places, and that there is inadequate
provision. I do not think we square this circle by getting
into whose rights are more infringed on which side. The
point is that what we need to get to is working constructively

together to ensure that communities are provided for,
and to make sure that there are enough stopping places
and pitches. That is the way that we resolve this.

Q291 Chris Philp: Do you place any weight at all on
people’s protocol 1, article 1 rights to have “peaceful
enjoyment”of their possessions? Do you place any weight
on that at all?

Gracie Bradley: Of course—Liberty is a human rights
organisation. As I am aiming to demonstrate, I am not
dismissing that this is a qualified right, and that there
are other things that hang in the balance on the other
side. I have said there is a balance to be struck but, at
the same time, the way the Bill is drafted means that it
poses a disproportionate and really significant threat to
the rights of Gypsy and Roma Traveller communities.
They are a persecuted and minoritised community, and
I do not think it is defensible for them to be targeted in
this way, especially when there is a non-punitive solution,
which is to ensure that there are adequate stopping
places.

Chris Philp: It is not targeting that community expressly;
it is targeting people who engage in a particular kind of
behaviour, regardless of their identity—but I think I
have taken this far enough.

The Chair: I thank the witnesses on behalf of the
Committee. Thank you for coming early and staying
longer than your allotted 45 minutes, and I thank you
for your evidence.

That brings us to the end of today’s sittings. The
Committee will meet again at 9.25 am on Tuesday in
Committee Room 14, in order to commence line-by-line
consideration of the Bill.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

5.37 pm

Adjourned till Tuesday 25 May at twenty-five minutes
past Nine o’clock.
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Written evidence to be reported
to the House

PCSCB06 Rights of Women, the End Violence Against
Women and Girls Coalition, Latin American Women’s
Rights Service and Southall Black Sisters (joint submission)

PCSCB07 Transform Justice

PCSCB08 Article 39 and the National Association
for Youth Justice (joint submission)

PCSCB09 Big Brother Watch

PCSCB10 Ms Azra Bloomfield
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Public Bill Committee

Tuesday 25 May 2021

(Morning)

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

9.25 am

The Chair: Good morning. Before we begin line-by-line
scrutiny sof the Bill, I have a few preliminary reminders.
Please switch electronic devices to silent. No food or
drink is permitted during sittings of the Committee
except for the water provided. I remind Members to
observe physical distancing. Members should sit only in
the places that are clearly marked. It is important that
Members find their seats and leave the room promptly
to avoid delays for other Members and staff—although
I do not think that will be a problem for us given that
you are all coming back this afternoon. Members should
wear face coverings in Committee unless they are speaking
or medically exempt. Hansard colleagues would be grateful
if Members emailed their speaking notes to hansardnotes@
parliament.uk.

We now begin line-by-line consideration of the Bill.
The selection list for today’s sitting, which shows how
selected amendments have been grouped together for
debate, is available in the room. Amendments grouped
together are generally on the same or a similar issue.
Please note that decisions on amendments take place
not in the order they are debated but in the order they
appear on the amendment paper; the selection and
grouping list shows order of debate. Decisions on each
amendment are taken when we come to the clause to
which an amendment relates. Decisions on new clauses
will be taken once we have completed consideration of
the existing clauses of the Bill. Members wishing to
press a grouped amendment or new clause to a Division
should indicate when speaking to it that they wish to do
so. Here we go!

Clause 1

POLICE COVENANT REPORT

Sarah Champion (Rotherham) (Lab): I beg to move
amendment 2, in clause 1, page 2, line 2, after “workforce,”,
insert

“including the impact of working with traumatised survivors on
officers’ wellbeing and morale,”

This amendment aims to ensure the police covenant report, when
addressing the health and well-being of members and formers members
of the police workforce, also addresses the specific impact working with
traumatised survivors, such as survivors of child sexual abuse, has on
officers’ wellbeing and morale.

The Chair: With this it will be convenient to discuss
the following:

Amendment 77, in clause 1, page 2, line 34, at end
insert—

“(8A) The Secretary of State may not lay the police covenant
report before Parliament unless it has been reviewed by an
oversight board.

(8B) The oversight board referred to in section (8A) must be
made up of representatives of the following organisations,
appointed in each case by the organisation itself—

(a) the Police Federation,

(b) the Police Superintendents’ Association,

(c) the Chief Police Officers Staff Association,

(d) UNISON,

(e) the National Police Chiefs Council,

(f) the Association of Police and Crime Commissioners,

(g) the Home Office, and

(h) the College of Policing,

and an independent chair appointed by the Secretary of State,
and any other person the Secretary of State considers appropriate.”

Amendment 76, in clause 1, page 2, line 41, at end
insert—

“(aa) members of the British Transport Police,

(ab) members of the Civil Nuclear Constabulary,

(ac) members of the Ministry of Defence police,”

Clause stand part.

New clause 44—Duty on health service bodies to have
due regard to police covenant principles—

“(1) In exercising in relation to England a relevant healthcare
function, a person or body specified in subsection (2) must have
due regard to—

(a) the obligations of and sacrifices made by members of
the police workforce,

(b) the principle that it is desirable to remove any disadvantage
for members or former members of the police workforce
arising from their membership or former membership,
and

(c) the principle that special provision for members or
former members of the police workforce may be
justified by the effects on such people of membership,
or former membership, of that workforce.

(2) The specified persons and bodies are—

(a) the National Health Service Commissioning Board;

(b) a clinical commissioning group;

(c) a National Health Service trust in England;

(d) an NHS foundation trust.”

Sarah Champion: It is a pleasure to speak here today
and that the first amendment is on the police covenant,
which has support across the House. The amendment
would make the covenant as strong and useful as it
possibly can be.

It is clear that officers and police staff across the country
get variable levels of support. They put themselves at risk
in the most extreme circumstances, and the horror and
trauma they have had to deal with in the last year has
been exceptional. I will speak specifically about trauma,
and first let me give some examples. Child sex offences
recorded by the police increased by 178% between March
2007 and March 2017 and there has been a 511% increase
in the abuse of children through sexual exploitation.
Unfortunately, in just that example, different police
forces across the country give different levels of support
to their officers and frontline staff. We should not be
surprised that police officers are exposed to trauma, but
I find it quite shocking that there is no standard training
as soon as individuals join the force to help them
identify what trauma is and how to deal with it. The
fact that across police forces there is not a standard level
of support to be accessed once an officer feels he has
the need for it is really letting our forces down.
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Maria Eagle (Garston and Halewood) (Lab): I
congratulate my hon. Friend on tabling the amendment.
Does she agree that one of the problems is that for too
long there has been a culture in the police of making do,
being tough and toughing through it? That is why it is
unaddressed, and that can lead to people not raising the
concerns they feel and to the absence of help that
should be there.

Sarah Champion: My hon. Friend knows the issues
intimately and has tried to address them in the past. She
speaks with a great deal of experience and she is absolutely
right. I was speaking to my district commander about
the clause on Friday. He said, “The biggest problem we
have is that the culture in the force is basically to deal
with it, and we are weak if we try to raise concerns.” My
response to him was that in the armed forces, particularly
in the last 10 years, they have completely turned that
culture around because there was the will and impetus
to do that. I am incredibly impressed by the level of
self-awareness, recognition and support that the armed
forces have when people start to feel the impact of
trauma.

Alex Cunningham (Stockton North) (Lab): Further
to what my hon. Friend the Member for Garston and
Halewood said, the number of police officers who are
off sick as a direct result of trauma and related activity
demonstrates that the problem is huge. The evidence is
there for the change that we propose.

Sarah Champion: This is what I do not understand:
throughout my career in Parliament I have tried to
focus on prevention, because it is cheaper. The bottom
line shows that it is much better at the beginning to
teach police officers or back room office staff how to
identify trauma, how to deal with it and how to get
help. That is why I say to the Minister that, within the
covenant and with the opportunities she is given to
follow through on her own’s party’s commitment to
produce the covenant, we need trauma training and the
necessary support in black and white in the police
covenant.

Police forces have an organisational responsibility to
support the wellbeing of their workforce. The College
of Policing published a wellbeing framework, which
outlines standards to benchmark their wellbeing services,
but that is voluntary. The college has also issued specific
guidance on responding to trauma in policing and
psychological risk management. Let me offer some
more facts and stats—people who know me know that I
love a statistic. The 2019 police wellbeing survey identified
some really worrying mental health data, finding that
67.1% of police officers responding reported post-traumatic
stress symptoms that would warrant an evaluation for
post-traumatic stress disorder. That is two thirds of the
police. A Police Federation survey of 18,000 members
found that

“Attending traumatic and/or distressing incidents”

was one of the top 10 reasons why respondents were
having psychological difficulties at work.

Let me pick up on the phrase “psychological difficulties
at work”. Such difficulties have an impact on the individual,
their colleagues, and the public. I have done an awful lot
of work with survivors, predominantly of child abuse

but of abuse in general as well. The level of response
and empathy that they get from that first police officer
tends to dictate how the rest of that process goes and,
ultimately, whether they are able to secure the conviction
of the perpetrator. If that police officer has undiagnosed
post-traumatic stress disorder and is unable to access
support, what will that first interaction with the victim
be? It will be poor. That is not the officer’s fault; it is our
fault for not putting the support in place to enable them
to identify the issue at the time.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
The hon. Lady certainly lives up to her name by standing
up for the victims of abuse and those affected in other
ways. The police could perhaps learn lessons in how to
deal with some of those problems from GCHQ, many
of whose officers, including those working in Scarborough,
spend many hours looking at online images of child
sexual abuse or terrorism. GCHQ is aware of those
problems and is on top of them from the very start.
Does she agree that the police could learn from GCHQ?

Sarah Champion: I completely agree with the right
hon. Gentleman. GCHQ has a large footprint in his
constituency, so he has seen at first hand that correct
identification and the provision of early intervention
and support prevent these issues arising. Unfortunately,
in the police force that is a voluntary duty. The police
covenant gives us the opportunity to put in the Bill that
that needs to be addressed. It is simple, it is cheap, and it
involves an hour’s training and signposting to existing
resources.

Some 23% of respondents to the Police Federation
survey had sought help for their feelings of stress, low
mood, anxiety and other difficulties. Let us contrast
that with the 67% who were recognised as having
undiagnosed PTSD: just 23% of the nearly 70% who
had those symptoms sought help.

Alex Cunningham: My hon. Friend will remember
that when she was questioning Assistant Commissioner
Hewitt about the availability of support, he said:

“An issue that we undoubtedly have around wellbeing and the
occupational health service provision is the restricted amount of
capacity… In all circumstances, where we want to refer officers or
staff for support, one of our frustrations is that it often takes
quite a while to access that support.”––[Official Report, Police,
Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c. 6, Q3.]

Does she agree that if we had proper training up front,
so that people were trained almost to expect traumatic
experiences, the pressure on the system when they undergo
them would be all the less?

Sarah Champion: My hon. Friend is absolutely right.
That is what I mean when I talk about recognition, a
change of culture and early intervention. Members
probably do not know that I trained and qualified as
a psychodynamic counsellor. My very first client was a
miner who had been buried alive—he was stuck
underground. I was in my early 20s and he was in his
mid-50s, and we looked at one another and both went,
“Oh my God. This is what I have to deal with,” but as it
was a post-traumatic stress disorder and he had come
very soon after the event had happened, we managed to
resolve the issue within four sessions.
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[Sarah Champion]

With post-traumatic stress disorder, early intervention
is key. If it is left for years—decades, in some cases—it
becomes so embedded and ingrained in someone’s
psychological make-up that it becomes a really big issue
that affects every single aspect of life. It is important to
recognise the early signs, which could be covered at the
very beginning of training; it could even be an hour-long
online training course. We need the police to be able to
recognise it themselves. That is where we need to get to,
and that is what the police covenant could do.

Returning to the survey, of those police officers who
sought help 34% reported that they were poorly or very
poorly supported by the police service. Of those with
line management responsibility, only 21.8% could remember
being given any training on how to support the staff in
health and wellbeing.

Members of the National Association of Retired
Police Officers have supplied me with examples of the
sorts of incidents that they have to deal with. I apologise
as they are shocking, but not unnecessarily so, I hope.
This is the first case study:

“I served as a traffic sergeant. Part of the role was as a road
death scene manager. I attended the scene of many deaths on the
roads. I then went to a child abuse investigation, where I got promoted
to DI. Whilst a temporary DI, my wife’s best friend and our
neighbour hanged herself and I cut the body down. I got symptoms
in relation to this straight away and things didn’t get better.

Now 11 years down the line, I have chronic PTSD, the side
effects of which are severe depression, anxiety attacks and extreme
mood swings. Now, it’s always at the back of my mind that if I’d
had early intervention when I asked for it, maybe things would
have been different.”

The following is case study 2:
“Operational experiences include attending suicides. For example,

within my first few weeks of returning from training school,
I attended a suicide where the victim lay on the railway tracks
and was hit by a train. I assisted in the recovery of the remains of
the victim.

Also, a man jumped off a tall office building and landed
headfirst. I was the first on the scene to see the massive head
trauma he had suffered.

They were all extremely distressing sights and I have difficulty
getting them out of my head, even now.

These are just a few examples where I wasn’t offered any
psychological support. I wasn’t even asked if I was okay. It was
just seen by everybody as part of the job: suck it up and get on to
the next thing.

I retired medically in 1999 as a result of injuries received on
duty. I have suffered with complex PTSD and health issues ever
since. I am currently waiting to receive further treatment from the
NHS. I have received nothing from the police by way of support,
even at the time of my retirement.”

Hywel Williams (Arfon) (PC): I can confirm the efficacy
of having support immediately after a traumatic event.
In my own experience as a social worker when I was a
young man, I discovered someone who had unfortunately
committed suicide. The support that I got from my senior
colleagues allowed me to resolve the difficulties I had with
the experience. It also convinced me that quick intervention
can work very effectively and that, conversely, no
intervention at all can lead to problems for many decades.

Sarah Champion: I thank the hon. Member for sharing
that experience, which reiterates the two points of early
intervention and creating a culture in which it is automatic
for a manager to ask, “Are you okay?” and to offer
support, and to have support in place.

Alex Cunningham: Another example comes from my
personal experience. When I worked for the gas industry,
I went to a gas explosion to handle the associated public
relations. As went towards the building where the explosion
had taken place, a fireman coming out the door said to
me, “It’s not very pleasant in there.” I went in—I had to
find out exactly what had happened—and there was the
torso of a woman. That was 30-odd years ago, and it
lives with me to this day. I got no support whatsoever—I
did not even think about it. Perhaps that is all the more
reason why we need to ensure that at least our emergency
workers are getting the support they need as soon as
possible.

Sarah Champion: Exactly. My hon. Friend used the
phrase, “I did not even think about it” and that is what
we have to change. The police covenant gives us the
opportunity to turn that around and have a culture in
which, if someone sees something traumatic, it will be
automatic to check in on them to see if they are okay. If
they are okay, that is good, and they can move on. Our
police are suffering the most extreme trauma day in,
day out. They do not know it when they get up in the
morning but they have no idea what they will face when
they open that door. Think of the stress that puts on
their bodies—stress that can be alleviated.

Maria Eagle: Does my hon. Friend agree that it is not
enough just to ask, “How are you?” in the context of a
culture that expects people to be okay, and that,
consequently, the Minister can give a lead in how she
implements her welcome proposal for the police covenant
by emphasising that mental health is as important as
physical health? Does my hon. Friend also agree that
just having wellbeing in there is not quite enough to
change a culture and that the expectation that support
is given needs to be clear?

Sarah Champion: My hon. Friend puts it far more
elegantly than I could; I absolutely agree. The police
covenant talks about wellbeing. We need the word
“trauma” in there, because that is what we are dealing
with. The Minister has the opportunity to put that in
black and white and show the leadership that we need.
The whole House would support her in that. I really
hope that she can take that forward.

In our evidence sessions, Assistant Commissioner
Hewitt said that we have an issue with
“the restricted amount of capacity. That is one of our challenges…one
of our frustrations is that it often takes quite a while to access that
support.”—[Official Report, Police, Crime Sentencing and Courts
Public Bill Committee, 18 May 2021; c. 6, Q3.]

As we heard from my hon. Friend the Member for
Stockton North, early intervention prevents escalation.
John Apter, the chair of the Police Federation, spoke
about dealing with trauma, saying:

“We have come an awful long way, but we have not gone far
enough. One of the frustrations that my colleagues have is the
inconsistency within forces…part of that is the lack of ability or
willingness to mandate particular aspects of training and support.
The covenant gives us a great opportunity to put in place mandated
levels of psychological support and training”.—[Official Report,
Police, Crime Sentencing and Courts Public Bill Committee, 18 May
2021; c. 20, Q30.]

Chief Superintendent Griffiths said:
“There has been a 36% increase in inquiries to the police charities
compared with the previous year, the vast majority of which are
mental health concerns.”
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He added that, on trauma,
the exposure for police officers…is quite significant.”—[Official
Report, Police, Crime Sentencing and Courts Public Bill Committee,

18 May 2021; c. 29, Q43.]

9.45 am

My hon. Friend also mentioned the number of police
officers who retire on medical grounds or resign because
they can no longer cope. My concern is that part of the
culture of being a tough person is that they do not
articulate when they have a mental health concern; they
just walk away from it. I have a constituent who, as a
serving officer, dealt with an extremely traumatic case
that led to PTSD, which he did not want to admit to his
colleagues, so he just left the force.

We are losing a lot of well-trained, competent police
officers, and indeed administration and support staff,
because we are not intervening early and sending clear
signals that they can talk and help will be provided.
Even if not for the human rights and the morally right
reasons, just economically, it takes a lot of time to train
an officer, so why let good people leave because we are
not providing early intervention? Putting that in the
Bill, and putting in the detail of the police covenant that
there will be trauma training and support for all officers,
and for administration and support staff, would be a
simple but effective way for this Government and this
Parliament to support the police.

Allan Dorans (Ayr, Carrick and Cumnock) (SNP): As
I have previously declared, I am a former detective
inspector in the Metropolitan police, where I served for
17 years in operational roles. I absolutely relate to the
hon. Lady’s description of the lack of support at that
time, but chief constables are required, as part of the
police retirement process, to write to retiring officers to
offer them such support.

Sarah Champion: Yes, but the case study from NARPO
shows that that does not always happen. I am grateful
to the hon. Gentleman for raising that point, but we
ought to extend that support to retired officers. That
will not have a massive cost implication, but it is our
duty to them for all they have done. We have a fantastic
veterans covenant in place. The police covenant provides
the opportunity to deliver something similar, in recognition
of that incredible service that the police have given us.
We should do something when they are serving as an
officer and once they have left. The fact that it is
voluntary and sometimes it happens and is piecemeal is
just not good enough. That is not acceptable. We have
the opportunity to change that.

Sarah Jones (Croydon Central) (Lab): My hon. Friend
is making an incredibly powerful point. We are looking
to introduce the covenant now. Now is the perfect time
in many ways, because we lost many police—21,000—over
the past 10 years, but there is now a period of significant
recruitment, so a lot of officers are coming into the
force. Does she agree that now is the perfect time to
make sure that we do that early intervention and training,
so that those thousands of new officers do not go
through the same experience as many others in the past?

Sarah Champion: I completely agree. Now is the
perfect time for those reasons, and also because hopefully
we are coming out of the pandemic. The service that the

police gave during the pandemic was exceptional. We
should recognise the personal trauma that caused to
them, by ensuring that the need for trauma support is
recognised in the police covenant. That would be the
greatest respect we can show.

Alex Cunningham: When my hon. Friend questioned
John Apter, the national chair of the Police Federation
of England and Wales, she asked whether he supported
this measure. He said:

“Absolutely, it needs to be meaningful and tangible, and it
needs to have a benefit for those it is there to support—not only
officers, but staff, volunteers and retired colleagues.”

He went on to say about training:

“I have had this conversation with the College of Policing, and
part of that is the lack of ability or willingness to mandate
particular aspects of training and support.”

The most important part of his evidence was:

“The covenant gives us a great opportunity to put in place
mandated levels of psychological support and training from the
start of somebody’s service to its conclusion and beyond.”––[Official
Report, Police, Crime, Sentencing and Courts Public Bill Committee,
18 May 2021; c. 20, Q30.]

I am sure my hon. Friend will welcome the fact that the
Police Federation is fully behind the amendment.

Sarah Champion: I do welcome it, but it is not just the
Police Federation, NARPO or the College of Policing
that are saying that; it is what I hear when I speak to
serving officers. I had a long conversation with my
district commander about this on Friday, and he cited
case after case of officers entering a building, having a
traumatic experience, and then him trying to give them
support. However, what tends to happen is that the
support is not in place, the waiting list is too long and
they then go off on long-term sick leave. While off on
long-term sick leave, the issue is compounded so it
becomes even more of an issue. I paraphrase, but basically
he said to me: “When we are able to offer early intervention,
the officer comes back and carries on serving. When we
are not, we know that they are going to be off for a very
long time, if indeed they come back at all.”

I say to the Minister that this amendment is a common-
sense courtesy. It is a way for the House and the
Minister to make a clear commitment to recognising
mental health and trauma, and showing the respect and
duty that we have to our police force.

Maria Eagle: I want to make a short contribution
based upon my experience before I came into the House,
which was a shocking length of time ago. It was 24 years
ago, in fact, and now I have put that on the record—oh
dear.

Before that time, I was a solicitor practising in civil
litigation. I frequently tried to help people who had
been traumatised at work and were suing their employer,
normally because they had lost their employment. Some
of the people I sought to assist in that capacity were
serving and former police officers, and others who had
encountered traumatic situations in the workplace.

At the time, I thought of myself as a relatively
sympathetic ear, and I think I was regarded as such
too—Members might be startled to hear that, given the
adversarial nature of proceedings in this House over the
past 24 years. However, it was tremendously difficult for

183 18425 MAY 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



[Maria Eagle]

me to get a good statement out of the people who had
been traumatised, because they had put up barriers. I
would ask them, “What effect did this have on you?”
and they would say, “I’m fine. I’m okay.” Often that was
a few years after the incident that led them to the path
out of employment, whether they had to retire or they
were medically dismissed. They were clearly not okay,
yet even when I, as their solicitor, was seeking to take a
statement to assist them in getting some support ex post
facto, and usually after they had had to leave their
employment, they were still almost incapable of telling
me how they really felt about what had happened and
the impact it had had on them.

I know that if those people had been in a culture that
said, “It’s okay to be not okay; we are going to provide
you with help; you might not think you need it, but it is
here in case you do, and it is perfectly fine to go along to
the counsellor and break down in tears; that does not mean
you are not a man”—they generally were men, but not
only—then my role as a solicitor, trying to get them
some compensation for their trauma over the years and
their loss of employment, might have been a lot easier.

Sarah Champion: My hon. Friend reminds me of
another constituent who is no longer a police officer,
unfortunately. He went to what he was told was a
domestic incident, was let in and found someone on the
floor, convulsing—they had taken a large amount of
cocaine when they knew he was entering the building.
He tried to resuscitate the person, which led to PTSD.
He left the force, but this is where the double nub that
my hon. Friend spoke about relating to compensation
needs to be considered. The police force did not recognise
his PTSD, which was the reason he resigned from the
force—he could not cope because he could not get
the support from them—but the Criminal Injuries
Compensation Authority did not acknowledge that he
was a victim of a crime because of the incident that led
to the trauma, so he got no support, no compensation
and no job. He actually went to a solicitor three times
and challenged it. I am glad to say that he is now an
incredible campaigner for police veterans with PTSD
and is getting them the recognition that they deserve,
but it should not have to be a fight all the time; it should
be automatic.

Maria Eagle: I saw that kind of situation many times
in my practice as a solicitor. I always felt that it would
have been better to have prevented these things from
happening. I believe that amendment 2, by making it
clear that the covenant can and should seek to address
trauma, could be the key to opening up and changing
that culture, facets of which we have all, in our various
ways, given examples of today.

One thing that is common to all the examples that
Members have recalled from their own experience is
that they involve an emergency worker—someone who
is there to help and benefit society—who in the course
of their employment sees the kinds of things that the
rest of us in society are shielded from, thankfully, and
then they are not supported to overcome that trauma.
That is the common thread.

The Government should accept the amendment, because
wellbeing equates to mental wellbeing. It is not just
about someone making sure they are physically strong

enough to be a police officer; mental support is just as
important. If inserting “trauma” could be a key to
unlocking that kind of support, I believe that the
Government could be responsible for leading and promoting
a change in culture across our emergency services.

That has already happened in the armed forces, as my
hon. Friend the Member for Rotherham said. Much
progress has been made in what was a very macho
workplace, where there was an equal lack of understanding
that mental ill health and trauma could lead to serious
disability, a lack of operational effectiveness and a
requirement to retire far earlier than society would have
wished, having invested a lot of money, time and effort
into training such specialists. That is also true of our
emergency services on the civilian side.

This is an opportunity for the Government to lead
what will be a tremendously important change in culture—a
signal to those organisations that this is the way forward
and this is what matters. This has been missing in our
civilian forces and civilian emergency services, and it
needs to be there. This could be a really important way
of leading that change.

I hope that the Minister will see the importance of
that and will ignore what she may have in front of her,
which will be from civil servants—who are doing their
job absolutely adequately and well, I have no doubt—setting
out to try to resist any change to the perfect wording
that they have devised. It is not always perfect; it can
sometimes be improved. I am not criticising the civil
servants—I spent nine years as a Minister, so I know
how hard they work—but sometimes a Minister can
apply her own common sense to what is in front of her.
She is there to do just that. She is there to say to
her officials, “That’s all very interesting, but I am
applying my political common sense and we are going
to accept it.”

If the Minister does that—I hope she will—it could
be the beginning of a real change in culture that in
future will impact on the nameless people who otherwise
might have fallen into the kinds of problems that my
hon. Friend the Member for Rotherham so eloquently
set out. All of us who have spoken in this short debate
have some experience of coming across aspects of this
issue. In the future there might be unnamed people
whose health benefits and who do not lose their employment
and livelihoods because the Minister was brave enough
to lead the change by accepting the amendments. I hope
she will think very seriously about doing so.

10 am

Hywel Williams: I referred earlier to my experience as
a young approved social worker under the Mental Health
Act of getting an innocuous call, while I was on duty on
a Saturday morning, that turned out to be a case of
suicide in a very rural and unsupported area, which
meant that I was there for quite some time before the
police and medical people turned up. I want to make
one point to the Minister. Following that day, I had two
calls from a colleague—a peer—who shared her experiences
and supported me. Then I had two calls from a manager,
and on the Monday we had a short, purposeful meeting.
My point is that support need not be extensive or even
expensive in any real sense. Short interventions that
are purposeful and skilled can be very sophisticated
and effective.
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SarahJones: It isapleasure toserveunderyourchairman-
ship, Sir Charles. As we are debating amendments 2, 77
and 76, clause 1 stand part and new clause 44, I will
speak to all the issues in the round. I will start by
thanking Sarah Thatcher and Huw Yardley from the
Public Bill Office, who have given so much guidance to
us all in preparation for the Committee. We start this
debate at the end of a difficult and turbulent year, but
one in which people across the country have come
together and there are many lessons that we can learn. I
hope we can apply those lessons to the progress of the
Bill. It is a year today since George Floyd was murdered,
and I know that the lessons from that will also guide
much of what we talk about today.

It is a pleasure to begin our line-by-line consideration
of the Bill by debating the introduction of the police
covenant, which we all agree with and support. We all
probably believe it is long overdue. The tone set by my
hon. Friends the Members for Rotherham and for
Garston and Halewood shows the nature of our approach
and how we want to try to support the changes, but we
also want to work to improve them as much as we can.

The Bill creates a statutory duty for forces to support
police officers and places a requirement on the Home
Secretary to report annually to Parliament. It focuses
on protection, health and wellbeing and support for
families. It applies—correctly—to serving and former
police personnel. It is an appropriate acknowledgement
of the sacrifices made by the police service and the need
to provide better support. The Police Federation has
campaigned for the introduction of a covenant for
several years, and I salute it for the campaigning work
that it has done. I am pleased that the Government are
taking action.

It is appropriate to take a moment to thank, on
behalf of the Opposition, the police and all those who
have given incredible service working on the frontline
through the covid crisis: our police officers, firefighters
and other emergency services, health and social care
workers, shopworkers and transport workers, who have
all shown incredible bravery and dedication. Those who
put themselves in harm’s way to keep us safe are the
very best of us, and we thank them for their service.

We support clause 1. We are pleased that the covenant
will focus on

“the health and well-being of members and former members of
the police workforce”—

their “physical protection”, and—

“the support required by members of their families”.

Amendment 2, tabled by my hon. Friend the Member
for Rotherham, is extremely important. I congratulate
her on tabling it and agree with everything she and
others have said this morning. It helps to expand on
what is an absolutely crucial element of the covenant.

We heard today that a Member of this place has had
to take several weeks off because they are suffering
from PTSD. The surprise with which we hear that
reflects how we do not talk about these issues enough.
We do not support people enough who have these
conditions, and we are not enabling a lot of different
professions to tackle these issues.

In preparation for this debate, I talked to the National
Police Chiefs Council, the Police Federation, the Police
Superintendents’ Association, and many police across
the country who have talked about mental health and

how it is a significant and growing issue. Some forces
deal with it extremely well and some do not, which is
the premise of where we are starting from. Some support
out there is absolutely first rate and some really is not.
There is no consistency across the country.

Working with traumatised survivors, as my hon. Friend
set out, has a huge impact on the wellbeing and morale
of police officers and staff, but the impact of running
into danger and serving the public goes beyond that. I
recall when I first became an MP talking to a police
officer who had to stem the blood of a young boy who
had been stabbed as he waited for the ambulance to
arrive. The trauma of that cannot be underplayed.

I have talked to officers in the custody suite in Croydon
where, only last year, Sergeant Matt Ratana, a police
officer approaching his retirement after 30 years’ service
in the police force, was shot dead in front of his colleagues
by somebody who had been brought in for questioning.
The impact of that on the entire community of police
officers cannot be underplayed. The officers who were
there had to intervene and try to help their colleague
before the emergency services arrived. All the other
people who worked in that area who were his friends
and colleagues were also affected. Think also of colleagues
in the Independent Office for Police Conduct who did
the investigation and had to watch repeatedly the CCTV
footage of what happened and see a police officer in
that situation again and again. That is real, brutal
trauma.

Sarah Champion: I support everything my hon. Friend
is saying. The examples that she and I and Members
here have given are the big trauma incidents that we
recognise as likely to have an impact, but I also think it
is important to recognise it might involve going to a
domestic abuse case and seeing a child who is the same
age as your child. A seemingly small case could have the
most profound impact. Putting the provision for support
in the police covenant, regardless of the incident, is the
key to the amendment. It should be up to the individual
to know and recognise when something has an impact
and is starting to unravel—to see the early signs, whatever
the trigger.

Sarah Jones: I completely agree with my hon. Friend.
We do not always know what is going to trigger those
kinds of responses. I met recently with Sam Smith, who
some people will know. He is an ex-police officer who
served on the frontline for three years. He said:

“You’re thrown into a job where, within weeks of starting,
you’re spat at, fighting people, rolling over dead bodies—your
adrenaline levels are so high”.

The job quickly became his life. A chronic shortage of
staff meant that Smith did a lot of overtime, spending
his time-off sleeping and barely seeing his friends. He
started having nightmares. He said:

“I probably wasn’t the nicest to my girlfriend—I became
irrational and unreasonable. When I look back now, I’m surprised
she stayed with me.”

After two and a half years of service, Sam realised he
was suffering from PTSD and did not feel he had the
support he needed to stay in the job.

Since leaving the force, Sam has been running a
campaign calling for better mental health support for
police officers, as he is concerned about inconsistencies
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in support across the 43 different police forces. He says
that at the moment the main mental health welfare
service for police officers is a programme called Oscar
Kilo. Many would argue that the money provided is not
well spent, the provisions are entirely optional and
nothing is mandatory for any forces. Because of that,
and ever-tightening budgets within the police, the service
can be underused, and many officers had never even
heard of it.

Sam is calling for us to go further than the Bill and
the amendment. He is calling for a national standard of
wellbeing support for police officers and hopes that the
Government will back his Green Ribbon Policing campaign.
I know he would appreciate it if the Minister would
look at the campaign for a national standard of wellbeing
support, and perhaps she might consider meeting Sam
and talking about how those proposals could be taken
forward.

There are some aspects of the Bill on which we will
inevitably disagree, but I think we can all, across the House,
agree on the importance of the mental health of members
and former members of the police workforce. In that
spirit, I hope the Minister will support amendment 2
and potentially pledge to go further and consider wider
reform to wellbeing standards for police officers.

I will move on to amendments 76 and 77 and new
clause 44. As I mentioned, the Police Federation has
been campaigning for many years for a covenant, through
its “Protect the Protectors” campaign. All the police
bodies are in favour. It is a good thing. To be the best it
can be, we need to make some improvements and make
sure that we do not miss this opportunity.

The covenant comes after a year where the police
have had to carry out the enormous challenge of policing
the draconian emergency covid legislation, with limited
guidance, in some cases, or notice when laws would be
changed. The police absolutely rose to that challenge
and got the balance right overall. The covenant also
comes within the context of significant cuts to the
police, as well as the nature of crime changing, with
violent crime high, terrorism and historic child abuse
cases taking up more of police time, and a high proportion
of crimes now online. The number of assaults on police
officers has rocketed to more than 35,000 assaults in the
last year, a subject we will return to in our debate on
clause 2.

As my hon. Friend the Member for Rotherham
mentioned, the number of police officers leaving the
service with mental health problems is too high. Research
from a team of sociologists at Cambridge University
showed that nearly one in five police officers have
symptoms consistent with PTSD. It is widely recognised
that mental health issues are widespread and under-detected,
and a proper response is patchy across police force
areas.

Morale is at an all-time low. The Police Federation’s
2020 survey revealed that 86% of respondents said that
they did not feel fairly paid in relation to the stresses
and strains of the job. Some 65% of respondents reported
that the covid-19 crisis has had a negative impact on
their morale and 76% felt unfairly paid for the risks and
responsibilities of their job during the pandemic.

Alex Cunningham: My hon. Friend will recollect the
evidence given by John Apter during the evidence sessions.
He quoted Martin Hewitt:

“You heard from Mr Hewitt that assaults on officers, staffers
and other emergency workers have increased by 19% during the
pandemic—some horrific levels of attacks—and very often, my
colleagues say that they feel they are treated as a second-class
victim.”––[Official Report, Police, Crime, Sentencing and Courts
Public Bill Committee, 18 May 2021; c. 21, Q33.]

Does my hon. Friend agree that, having seen that surge,
what she is trying to achieve is all the more important?

Sarah Jones: My hon. Friend is absolutely right.
Throughout the period of covid, I have been talking to
John Apter, Martin Hewitt and others. The impact on
police staff—the exhaustion—of not being able to take
leave for long periods of time and of those increased
assaults has been significant. We need to reflect that.

As of March 2020, there were 2,578 police officers on
long-term sick leave. More than half of long-term
police officer absence is due to sick leave. In 2019, the
national police wellbeing survey identified some worrying
mental health data, which we have heard about. Some
18,066 police officers and 14,526 police staff responded
to the survey, and 67.1% of respondents reported post-
traumatic stress symptoms that would warrant an evaluation
for PTSD. The average anxiety score for police officers
was moderately high and their average depression score
was moderate. They were not given the vaccine as a
priority, so they were running into danger with that
threat, and they have also had a pay freeze. This is an
opportunity to show that we appreciate the work that
they do, and to acknowledge that we can do better in
giving them more support in the job that we ask them
to do.

10.15 am

Amendment 76 deals with the really important members
of the policing family who are not included in the
covenant. Gary Thwaite, the chief executive of the Civil
Nuclear Police Federation, said:

“Non-Home Office forces are not going to be included in the
main primary legislation itself. Instead, like some last-minute
afterthought, the CNC, BTP and MDP officers are to be covered
under an MOU…a lazy and belittling way which fails to understand
that our police forces, whether Home Office or specialist, should
be equally valued and protected by an all-encompassing Police
Covenant.”

Sarah Champion: I support the amendment. To be
quite honest, if I am on a train and something kicks off,
I do not really care what police force the officer comes
from. If they are a member of the British Transport
police and can sort the incident out, I am just incredibly
grateful. They ought to get the same recognition and
levels of support as any other police officer.

Sarah Jones: My hon. Friend is completely right. The
fact that those police are the responsibility of another
Department is neither here nor there. They should
absolutely be front and centre as part of the covenant.
We want to ensure that all the wider police family is
covered by the police covenant. The amendment would
extend the covenant to the British Transport police, the
Civil Nuclear Police Federation and the Ministry of
Defence police.
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The British Transport police are the specialist police
force for Britain’s railways, providing a service to rail
operators, their staff, and passengers across the country.
They respond to and investigate all crimes committed
on or related to the railway network, including the most
serious. They also have a significant role to play in
protecting the many vulnerable people who use the
railway network and stations as refuge when in crisis.

The nature of the work of the British Transport
police means that officers regularly deal with the most
traumatic incidents, and I would like us to reflect on
that. Around 300 people take their own lives on the
railways every year. British Transport police are the
ones who attend and manage all those scenes, so every
year, 40% of British Transport police are affected by
people taking their own lives on the railways. More than
1,000 staff are affected by two or more cases.

The British Transport police often do incredible work
on county lines. The criminals are savvy to that and are
increasingly using taxis and recruiting young people in
the towns themselves, rather than putting them on
trains, as the British Transport police are so good at
spotting those vulnerable young people on trains carrying
drugs to other towns. There is a lot of knife crime on
the transport system because people might be moving
from place to place and through transport hubs. Last
year, at East Croydon station, which is a major transport
hub in my constituency, there was a murder when two
lads from different gang networks bumped into one
another and one murdered the other, and the British
Transport police were there to respond.

I will give one other example. Please forgive me for
talking about Croydon—I know I am a Front Bencher,
but it is hard not to bring my own examples. Last week
was the start of the inquest into the tram crash in
Croydon, when seven people died and many more were
injured as a tram toppled over after going too fast
around a steep corner. The nature of that horrific
incident—the windows shattered and people came out
of the tram—meant that many bodies could not be
identified. Again, it was the British Transport police
who were there as the first responders to that crisis.

Sarah Champion: I did not realise until I started
working on child abuse that there is an amazing charity
called the Railway Children based in Liverpool and in
India. The train network is often the first point at which
runaway children are identified, and it is the British
Transport police who are there to offer them support.
My concern is that if an officer is experiencing trauma
themselves, it is much more difficult for them to give the
necessary sensitivity to a runaway. I agree that it seems
bonkers therefore to separate British Transport police
and tag it on as an afterthought.

Sarah Jones: I agree. When we consider the severe
and significant impact of such crashes and traumas, as
well as the day-to-day experience, as my hon. Friend
said, of trying to deal with people fleeing county lines
or fleeing crisis, we need to ensure that the British
Transport police are as strong as they can be in response.

British Transport police officers are often victims of
assault when carrying out their duties. On average,
21.5% of British Transport officers and police community
support officers—about one in five—are assaulted each

year. In the previous year to date, there were 470 assaults
on British Transport police officers and community
support officers. In the last year, during covid, even
though the number of people using the trains went right
down, assaults increased marginally. I guess that is
understandable given the nature of what those officers
are trying to enforce: disputes over wearing face masks
or coverings on a train. There have been several incidents
resulting in spitting or coughing as a method of aggravation
towards either the victim on the train or the British
Transport police. The Opposition’s key argument is that
the British Transport police’s service is no lesser just
because it happens to sit with the Department for
Transport. Surely we could bring them in as part of the
covenant and give them the same status as those in
other police forces.

In the initial conversations about why the British
Transport police, the Civil Nuclear constabulary and
the Ministry of Defence police were not included, we
were told that it was not feasible to put them in the Bill
because they sit in different Departments: the Department
for Transport, the Ministry of Defence and the Department
for Business, Energy and Industrial Strategy. However,
they are included in other parts of the Bill such as the
clauses that refer to police driving standards. If we can
include them there, presumably we could include them
here.

The key point about the police covenant, which we
heard in our evidence last week, is that we do not want
it to be just warm words; we want it to make a tangible
difference to the experience of those in the police service.
It is possible to include all police forces in the Bill, and it
is surely the right thing to do. I would be grateful for the
Minister to confirm that she has heard and understands
that and perhaps will take steps to address it.

I turn to new clause 44. We want our police to have
proper mental health support, as we have heard, but we
want local health bodies to have due regard to the
principles of the covenant, instead of the Secretary of
State reporting on these issues and presenting back to
police forces. New clause 44 emulates part of what the
Government have provided for the military in the Armed
Forces Bill, which puts a legal duty on local healthcare
bodies. The words, “due regard”, have previously been
used in other legislation, such as the public sector
equality duty contained in section 149 of the Equality
Act 2010, which requires public authorities to have due
regard to several equality considerations when exercising
their functions.

We think it would be good to enshrine these measures
into the police covenant and in law, particularly on an
issue as crucial as health. By emulating the wording of
the relevant section of the Armed Forces Bill, new
clause 44 does not specify the outcomes but simply
ensures that the principles of the police covenant are
followed and that police officers, staff and relevant
family members are not at a disadvantage. I am aware
that this is one of many issues, but the stark figures that
we have all been talking about this morning mean there
is not really a reason why adequate healthcare support
for police and retired police would not be included in
the covenant.

Clause 1(7) says:

“A police covenant report must state whether, in the Secretary
of State’s opinion”.
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I want to pick up on that, because it is important to
remember that the covenant should be about providing
the police with support that has a meaningful impact on
their situation. Chief Superintendent Griffiths put it
well when he said at the evidence session last week that

“a police covenant is almost the sector asking the Government for
additional support or assistance, or to rule out any adverse
impact on police officers, and for the Government to play their
role across all other public agencies to try to level the ground and
make sure everything is fair and supportive for policing.”––[Official
Report, Police, Crime, Sentencing and Courts Public Bill Committee,
18 May 2021; c. 29, Q44.]

I hope the Minister will consider supporting new clause 44,
which I am sure would have the full backing of the
House.

Finally, I turn to amendment 77, which is absolutely
crucial and goes to the heart of how the covenant
should work going forward. The amendment would set
up an oversight board for the covenant, with an independent
chair and membership of police organisations that would
review the annual report before it is laid before Parliament.
The amendment would also allow the Secretary of State
to appoint other people to the oversight board as they
deem appropriate. In essence, the amendment would
ensure that the covenant does not have Ministers marking
their own homework. The point of the covenant is not
for the Home Secretary to decide whether the police are
doing what they should be doing; the point is that the
police should be working with the Home Secretary to
make sure the police are getting the support that they
need.

Alex Cunningham: I always think of the expression,
“do with”, rather than “do to”, and I am sure my hon.
Friend agrees that working closely with the different
organisations outlined in the clause will add considerable
value to what the Government are trying to achieve.
Better than that, it will have better outcomes for the
police officers involved.

Sarah Jones: My hon. Friend is exactly right in how
he describes what the covenant should be about and
how it should work.

Maria Eagle: Does my hon. Friend agree that by
including a broad spread of representative organisations
at all levels of the police, whether trade unions or staff
associations, and at all levels, from the most junior
officer to more senior officers, it is much more likely
that the kinds of events that lead to the outcomes that
we were discussing earlier in the debate will be identified
and can be tackled via the covenant, if those things are
talked about across the whole range of organisations
before fixing the report? Is that not the point of the
amendment?

Sarah Jones: I thank my hon. Friend for her intervention.
She is absolutely right, and all the police organisations
have been really clear that this is how we get the best
outcome from the covenant, and that this is how we can
best define it. I mentioned the death of George Floyd,
and all the major police organisations have been working
together on black lives matter issues—for example, by
looking at issues around discrimination across the police

force. I have had many conversations with Martin Hewitt,
John Apter, police supers and others in which they talk
about how absolutely fascinating it has been to talk to
police officers lower down in the force, understand what
is holding them back and what changes need to be
made, and drive that change forward. By bringing in all
these organisations, we can deliver better policy.

John Apter, in an evidence session last week, said that

“in order to make the covenant meaningful for our members,
retired colleagues and volunteers, I think that level of independence
on the oversight programme, the oversight board and the delivery
board, which would then lead in to the Government, is really
important…It is not just the federation calling for this; collectively,
we all believe very strongly in it.”––[Official Report, Police, Crime,
Sentencing and Courts Public Bill Committee, 18 May 2021; c. 30,
Q44.]

That is a powerful case, which I am sure the Minister
understands. I hope that she will support our amendments.

10.30 am

We are trying to make the amendments better. We are
very supportive of them. We want to help the Government
to make them the best they can be. It would be good if
the Minister could respond to the points that we are
trying to make and perhaps also confirm when she
anticipates the covenant will be introduced and whether
she has any sense of a timescale for the start, because I
know that the police community is keen that it be as
soon as possible.

Sarah Champion rose—

The Chair: I am going to call the Minister.

The Parliamentary Under-Secretary of State for the Home
Department (Victoria Atkins): Thank you, Sir Charles.
It is, as always, a pleasure to serve under your chairmanship.

First, I thank Opposition Members for the constructive
tone of the debate so far. I very much take the point
that this covenant meets with the approval of all the
parties represented here today and, I am sure, others as
well. We are all conscious of the terrible incidents that
members of the police force and the wider policing
family have to endure on a daily basis, but we are also
particularly mindful—reference has been made to this—of
what they have had to endure and the services that they
have had to provide in the past 12 months. It has been a
very difficult time for the whole of society, and it is, I
hope, no surprise to anyone that members of our policing
family have been at the forefront of that and have been
protecting us through these very difficult 12 months. I
am therefore really pleased by the constructive tone of
the debate thus far.

I am particularly grateful to the hon. Members for
Rotherham and for Croydon Central for tabling these
amendments and explaining their reasons for doing so.
As I hope will become clear, we very much understand
the motivations behind the amendments and, indeed,
we have great sympathy with what they seek to achieve.
We may just have different ideas of how to achieve
them.

Let me put the clause in context. I am pleased that
parliamentary counsel decided to put this clause at the
very start of the Bill, because it is a significant Bill—the
largest criminal justice Bill that Parliament has considered
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for some time—and I think it right that the police
covenant is at the very start. It sets the tone for the rest
of the legislation.

This clause will enshrine in law a duty on the Secretary
of State to report annually to Parliament on the police
covenant, which has been introduced with a view to
enhancing support for the police workforce and their
families—a very significant point. Even in this Committee
Room, there are members of the policing family—they
are not direct members themselves, but their fathers,
mothers and so on have served in the service—and it is
right that we include them in our consideration.

Sarah Champion: I appreciate the Minister giving
way. She says, “and their families.” She has just done
some exemplary work on the Bill that has become
the Domestic Abuse Act 2021 and knows that a
disproportionately high number of cases of domestic
violence and abuse happen within the police world. One
would hope that, were we able to tackle the root cause
of that by addressing the trauma at the very beginning
and putting support in place, the knock-on repercussions
would be prevented, which I am sure she and I both
really want.

Victoria Atkins: I am extremely grateful to the hon.
Lady. She is right: in the course of proceedings on that
Bill, we examined the impact that domestic abuse has
on members of the wider policing family. She is absolutely
right, and I will come on to that point about the
trauma, if I may. I do very much acknowledge it.

I will just explain the thinking behind the clause as
currently drafted. The covenant takes the form of a
declaration and is not set out in the Bill. In particular,
the report must address the health and wellbeing of
members and former members of the police workforce
in England and Wales, their physical protections and
support for their families. Over time, the report may
deal with other matters addressed under the banner of
the police covenant.

The clause is in the Bill because our police put
themselves at risk on a daily basis, dealing with some of
the most challenging, toughest and most heartbreaking
situations—hon. Members have given examples of that
during this debate. I will explain how the covenant came
into being. We set out a frontline review, inviting police
officers, staff and community support officers to share
ideas, in order to change and improve policing. The
results of that review identified the fact that more must
be done to support the wellbeing of those across the
policing community. We have therefore announced plans
to establish a police covenant, to recognise the bravery,
sacrifices and commitment of those who work, or who
have worked, in policing. No member of the police
workforce should suffer any disadvantage as a result
of their role in policing, and the covenant will support
that aim.

The examples that hon. Members have provided show,
first, the challenges, difficulties and—actually—terror
that officers must face on occasion. However, I also
hope—I am grasping for silver linings—that some of
the stories show the improvements in our collective
understanding of the impact of trauma and post-traumatic
stress disorder on mental health.

The example that the hon. Member for Rotherham
gave of the officer who—I think she said that they were
not even asked if they were okay, which, as the hon.
Member for Garston and Halewood quite rightly said,
should be only the beginning of the conversation; of
course, much more must flow from that first question.
However, the officer to whom the hon. Member for
Rotherham referred had to leave the force in 1999. I
hope that we all, as a society, have gained a better
understanding of the impacts of trauma and so on on
mental health since then.

Maria Eagle: Because the Minister has just said that
trauma is now recognised, will she go the whole hog and
include the word in her wonderful clause 1?

Victoria Atkins: I am developing my argument, if I
may. The reason I referred to that particular officer,
although other examples were given, is that under the
covenant, as it is drafted, that officer—as a former
member of the police force—is covered by the covenant,
and we very much want it to support not just serving
members but those who have served and have since
retired, or had to leave.

We now come to the nub of the issue—the inclusion
of words in the legal framework, as set out in the Bill.
We believe very strongly that the consideration of the
impact of working with traumatised survivors on the
morale and wellbeing of members and former members
of the police force is already within scope of the clause,
as currently drafted. It falls within the broad categories
of health and wellbeing, as set out in clause 1.

Again, just to give the Committee some comfort and,
indeed, I hope confidence in what we intend to do, our
initial priorities for year one, which will be overseen and
monitored by the police covenant oversight board and
the police covenant delivery group, will include working
towards ensuring that occupational health standards,
including for mental health, are embedded in all forces;
holding chiefs to account for providing the right quality
and investment in their workforce; further consideration
of a new chief medical officer for policing in England
and Wales; working on a review to establish what is a
good support model for families, drawing on established
good practice and research from other sectors and
international partners; and once that is agreed forces
will be required to implement locally bespoke schemes
in their local infrastructure. It will include development
training for GPs around the role of the police, similar to
the military veterans’ GP training, and development of
pre-deployment mental health support provided to the
police workforce, particularly in the light of the pandemic
and the effect that it will have had on the police workforce.

Rather like the Domestic Abuse Act 2021, whereby in
the definition we set out the very broad legal framework,
and there were many examples of domestic abuse behaviour
in those categories, which were then put into the statutory
guidance. The wording, “health and wellbeing”, provides
the legal framework. Within that, it is for the board, the
delivery group and, ultimately, the Secretary of State, to
include those matters in the report.

Sarah Champion: The Minister’s words are giving me
a lot of comfort, but could she clarify a little more?
What she is talking about is retrospective support once
the incident has happened. Is it her intent that there will
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be preventive action at the very beginning of police
training, so people are aware what the trauma is in
advance, rather than just focusing on once it has happened?

Victoria Atkins: I am sure that I will give further
clarification in due course if it is needed, but I draw
comfort from the fact that the wording I have here is the
development of “pre-deployment”mental health support.
If that requires further explanation, I am sure that I will
provide that explanation in due course.

Maria Eagle: Will the Minister give way?

Victoria Atkins: I would just like to give comfort on
this point. We also plan that the board should have its
inaugural meeting to set its priorities during scrutiny of
the Bill. Parliament will be able to assess the priorities
that flow from that meeting within the scrutiny of the
Bill. The approach in the clause is very much of openness
and transparency. We want the concerns that have been
quite properly put forward to be addressed within the
legal framework as set out in clause 1, and the practical
workings to have meaningful effect for officers, former
officers and members of staff on the ground.

Maria Eagle: The Minister has been very generous in
giving way. It sounds as if she is moving towards the
suggestion that she might not accept the amendment.
Although in broad terms, the word “trauma” can be
encompassed in the widest possible definition of health
and wellbeing, one of the difficulties faced thus far is
that the culture has been that health is about physical
health, and wellbeing is just about not being off work.
Consequently, were she to accept the change in wording,
it would give a very strong steer that Government see
the importance of cultural change being at the heart of
the issue.

Victoria Atkins: I would go further, because I would
not want the Committee to understand that the covenant
is the only work being done on mental health and
understanding trauma and wellbeing. There is already
work going on with some of the people who have been
mentioned in the debate to improve local understanding
of the impact. Chief constables are very alive to that.

The point of the covenant is to set the framework for
recognition in relation to both mental and physical
wellbeing, and to set up the structure so that the Secretary
of State is accountable through the report to Parliament
for those matters. It is drafted as it is because we do not
want to fall into the beguiling trap where, in a year or
three years’ time perhaps, people look at a list of conditions
in a piece of legislation, and take that as exhaustive. We
want professional curiosity and intelligence to be used
in these matters. Our concern is that differentiating
physical and mental health could have unintended
consequences years down the line for how the terms of
the covenant are deployed at local level.

10.45 am

Alex Cunningham: The Minister will have heard me
quoting John Apter earlier. Having talked to the College
of Policing, he said that there is a
“lack of ability or willingness to mandate particular aspects of
training and support.”—[Official Report, Police, Crime, Sentencing
and Courts Public Bill Committee, 18 May 2021; c. 20, Q30.]

Does she not think that it is time they were given that
ability so that, were willing, they could alter the training
to suit changing circumstances and the needs of police
officers?

Victoria Atkins: I am grateful to the hon. Gentleman
for his question. He touches upon one of those
imponderables, in that the police are operationally
independent. There is always a balancing act, for Ministers
of any Government, of any colour, in persuading, cajoling,
directing and working with the police to ensure that
their training meets both the expectations of the public
and the needs of police staff. That is why the police
want to come with us on this journey, because we are
working together on this. I cannot be as directional as
he is perhaps suggesting.

However, the fact that we are having these debates in
Parliament is significant. We plan for the board to have
its inaugural meeting during the scrutiny of this Parliament,
and very senior people, who take what this House says
very seriously, will be around the table. Having this
debate will very much help them understand their
responsibilities in this regard. I note that Paul Griffiths
said in giving evidence last week:

“There is a need for consistency across occupational health
standards, but I think that could be achieved through the programme
management rather than through legislation.”—[Official Report,
Police, Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c. 20, Q30.]

That is really what we are trying to address in clause 1.

The hon. Member for Croydon Central kindly invited
me to meet Sam from the Green Ribbon Policing campaign
to discuss some of these issues, and I would be delighted
to do so. We are very much in listening mode as to how
we can improve our plans for this clause. We have kept
the wording deliberately broad to ensure that there is
room within the legislation to allow the Secretary of
State to consider issues of importance as they arise, and
the issues that have been raised here will be included in
those considerations.

We have built flexibility into the clause through
paragraphs (a) to (c) of subsection (2), to be addressed
if considered appropriate. We very much want to strike
the right balance, by directing the substance of the
report without being too prescriptive. As the aim of the
covenant is to focus on issues directly relevant to members
or former members of the police workforce, we will be
establishing a police covenant governance structure,
along with key policing stakeholders, to feed directly
into the police covenant report. This structure will
support us in prioritising the most relevant issues to
the police year on year, and ensure that the report
reflects that.

Amendment 77 seeks to place the police covenant
oversight board on a statutory footing. I hope that it is
apparent from what I have said already that we do
intend to establish such a board, albeit on a non-statutory
basis, to drive the strategic direction of the covenant, to
set priorities and to monitor progress, which will feed
into the Home Secretary’s annual report to Parliament.
The board will comprise key representatives from across
policing, but we consider it appropriate for the board to
be chaired by the Minister for Policing. As part of our
plans to establish the board, we will ensure that its
important work feeds into the police covenant report.
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Sarah Jones: Does the Minister acknowledge that the
reason we want to put the board on a statutory footing
is that at the moment it falls to the Home Secretary to
provide a report to Parliament only once a year? The
power balance of who the covenant is for, who should
be driving the improvements and who should be leading
what is needed within the police is wrong. We believe
that that balance could be put right if the Bill stated
that it should be those police organisations, under an
independent chair. If the Minister for Policing chairs
the board, inevitably he will be marking his own homework.
The whole purpose of the covenant is to enable the
police to get the support they need in a way that is
driven by the police for the police. It is not about the
Minister deciding whether what is being done suits him.

Victoria Atkins: I am so pleased that the hon. Lady
raises that, because the very first subsection of the Bill
sets out the Secretary of State’s accountability. It is the
Secretary of State who lays a report before Parliament,
so they are accountable to Parliament for the contents
of that report. I do not have a crystal ball, but I imagine
that when the first report is laid, hon. Members from
across the House will ask the Secretary of State searching
questions about, for example, its observations and provisions
in relation to mental health and trauma. In drafting the
covenant, we have tried to keep the Secretary of State’s
accountability absolutely on the face of the Bill. Just as
the Secretary of State is accountable at the Dispatch
Box, so too must the board be chaired by the relevant
Minister, so that the flow of accountability to the
Dispatch Box is there.

There are other important boards across Government
that are not on a statutory footing but that assist and
hold Ministers to account when it comes to how particular
work is developed. The accountability point is that the
Secretary of State must lay this report before Parliament,
and then Parliament will hold the Secretary of State to
account.

Sarah Jones: If the board is not on a statutory
footing, it does not much matter who is chairing it,
because there is no statutory line of accountability. If it
is not on the face of the Bill, it does not matter. The
Minister could agree to have an independent chair of
the board if it is not going to be on a statutory footing.
Her argument does not follow, in that sense.

Victoria Atkins: This is very speculative, so forgive
me, but let us follow the hon. Lady’s example. If the
board has an independent chair, and to everyone’s
surprise they make recommendations to the Secretary
of State that do not include measures relating to mental
health, the Secretary of State is then in a very difficult
position, because she is accountable to Parliament for
the contents of the report, yet the work of the report,
driven by a committee that is not chaired by one of her
Ministers, has come to a set of results that she may not
agree with and cannot account for. This is about the
trail of accountability from the covenant through to the
Dispatch Box. That is why—[Interruption.] I am so
sorry; I have just been handed a note but cannot read
the writing. I think I can get it. We have that chain of
accountability through to the Dispatch Box, which is
precisely what we are trying to achieve. We do not want
the report or the Minister not to be accountable.

Sarah Champion rose—

Victoria Atkins: I will give way, but then I must make
some progress.

Sarah Champion: For clarity—I am sorry to labour the
point, but it is important—will the board be on a formal
setting? Is it an actual thing? Is it the same group of
organisations that make up the report at present? If the
board is an actual thing, my concern is this. To take the
Minister’s hypothetical example, a new Home Secretary
might not have any interest in mental health and wellbeing,
but if the board is on a statutory footing, it still has
a duty to push whoever is chairing it in the right
direction. Could the Minister clarify whether the board
is a formal body?

Victoria Atkins: Of course, and as with other boards,
as I have said, the terms are set out and agreed. We want
to be open and transparent on that. Its membership will
include all the key policing representatives that one would
imagine and, what is more, we have tried to go further
by giving the Secretary of State the freedom to consult
others. If there is a particular charity or organisation
that is addressing a particular issue that the board feels
is important that year, the Secretary of State has the power
to consult that organisation. Again, to provide comfort,
we will review the governance arrangements six months
after the board is constituted, and we will consider the
independence of the board’s chair as part of that.

Amendment 76 is an important amendment. We are
exploring how the police covenant, as currently drafted,
can apply to police forces and law enforcement organisations
that do not fall within the remit of the Home Office, in
particular the British Transport police, the Civil Nuclear
Constabulary, the Ministry of Defence police and the
National Crime Agency. We are very much alive to the
points made both by organisations and in this debate.
With that work ongoing, I trust that the hon. Member
for Croydon Central will not press the amendment to a
vote.

Finally, new clause 44 would place a duty on specified
health service bodies to have due regard to the police
covenant principles. I recognise that, in advancing this
new clause, the hon. Member for Croydon Central has
drawn on the provisions of the Armed Forces Bill 2021
in respect of the armed forces covenant. The difficulty
is that the two covenants are at a different stage in their
development. The armed forces covenant has been around
for some years, and in that context it is right that it
should now develop, with the new duty provided for in
clause 8 of the Armed Forces Bill. In contrast, we are
just getting started with the police covenant. At the
moment, we do not think it appropriate to place a
requirement on specific public bodies to have due regard
to the police covenant. We must gather robust evidence
and have careful consideration of the needs and consultation
with the relevant health service bodies.

I want to reassure the hon. Lady that, through the
reporting requirement that we have set out in the legislation
and the governance process, we will be looking at the
best way to ensure that our police can access the right
care when they need it. In the light of my explanation
and my assurance that we are continuing to consider
how best to address the report requirement for non-Home
Office forces, I hope that the hon. Member for Rotherham
will be content to withdraw her amendment.
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The Chair: Before I call Sarah Champion, would the
shadow Minister like to say anything in response?

Sarah Jones indicated dissent.

Sarah Champion: The Minister is clearly in listening
mode, and it is deeply appreciated how much time and
consideration she has clearly given to the amendment. I
am reassured by what she has said. If possible, I would
like to have some more of the detail that she was talking
about. At this point, I will not push the amendment to a
vote, because of the chance to do so at a later date.

Sarah Jones: I thank the Minister for her responses.
On amendments 76 and 77, I stress again how keen the
police world is that we make some progress on those
two issues. I noted that she said on clause 77 that there
will be a review in six months that will consider the
independence of the chair. I think it makes sense to
have an independent chair and believe it is appropriate,
given that we are suggesting that the board should
review the annual report before it is published. It cannot
say what it is—it cannot control that—so having an
independent chair would give comfort. However, I heard
what she said on that, so I will not push that amendment
to a Division. On amendment 76, which she briefly
responded to after she got the note that we should hurry
up, she said that work is ongoing. I cannot stress
enough how strongly the different organisations feel
about that. Again, I will not test the view of the
Committee on that.

11 am

On new clause 44, however, there is a complete difference
of view. The Minister’s view that we are just getting
started on this and therefore should not provide as wide
provisions as possible is the opposite of our view, which
is that the point at which we start is exactly the point
that we should do so. We cannot be in a position in
which the police get more support for their health needs
but there is no duty on local health authorities to
respond to those needs; both are needed. I will test the
view of the Committee on new clause 44.

Sarah Champion: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

The Chair: Nobody wants to press any other amendments
to a vote, and new clause 44 will be dealt with later, so
we come to the decision on clause 1.

Clause 1 ordered to stand part of the Bill.

Clause 2

INCREASE IN PENALTY FOR ASSAULT ON EMERGENCY

WORKER

Question proposed, That the clause stand part of the
Bill.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): It is a pleasure, as
always, to serve under your chairmanship, Sir Charles.
Clause 2 increases the maximum penalty for common
assault or battery against an emergency worker from
12 months to two years’ imprisonment, thereby delivering
our manifesto commitment. Our emergency services
place themselves in harm’s way to protect us, and it is
therefore right that we treat with particular seriousness
any assault committed against an emergency worker,

which is why we seek to legislate to increase the maximum
sentence for assault against them from 12 months to
two years’ imprisonment. I take this opportunity to pay
tribute to our emergency services for the work they do
on our behalf and on behalf of all our constituents,
keeping us safe, looking after us and protecting us. I am
sure the whole Committee will be united in expressing
that sentiment.

We consulted last year on extending the maximum
penalty from one year to two years and found overwhelming
support for the move. In evidence last week, we heard
representatives of policing and emergency services
expressing strong support for the move as well. It will
give courts the ability to pass higher sentences, reflecting
the seriousness and severity of these offences. The clause
does not change the definition of emergency workers.
That is set out in section 3(1) of the Assaults on
Emergency Workers (Offences) Act 2018 and covers
police constables; National Crime Agency officers; prison
and custody officers; fire, rescue and search personnel;
and those people providing NHS services. The clause
simply amends the maximum sentence that appears in
that Act from 12 months to two years.

It is worth saying that, where more serious assaults
occur against emergency workers, such as actual bodily
harm, grievous bodily harm or grievous bodily harm
with intent, those offences will be charged as those
more serious matters, which of course have higher
sentences. Actual bodily harm has a maximum sentence
of five years; GBH, under the Offences Against the
Person Act 1861, also has a five-year maximum; and
GBH with intent has a maximum sentence of life. We of
course expect more serious assaults on our emergency
workers to be prosecuted and sentenced accordingly.

It is worth noting that the proportion of defendants
in assault cases against emergency workers receiving
immediate custody went up last year compared with the
year before, from 17% to 25%, and about 10,000 cases
were successfully prosecuted and sentenced. This legislation
is being used on a fairly wide basis.

No amendments have been tabled to the clause. I
believe it commands widespread support across the
House and among the public. I do not want to detain
the Committee longer than necessary. I think I have
covered the key elements of the proposals, and spoken
about the importance of the work of our emergency
services and the tribute that we pay to them. On that
basis, I commend the clause to the Committee.

Maria Eagle: I do not wish to detain the Committee
for long; I have just a couple of points. The Minister set
out that the consultation has gone on. It was obviously
a manifesto commitment of his party, and I generally
approve of manifesto commitments being implemented.
Even if I might not agree with all the ones that were in
his manifesto, I can see the point, but am I not right
that the original intention of my hon. Friend the Member
for Rhondda (Chris Bryant), who introduced the Assaults
on Emergency Workers (Offences) Act, was to have a
two-year maximum, but it was reduced during the passage
of the legislation to one year as a consequence of the
Government of the day wanting it to be one year?

I understand that there have been consultations and a
manifesto commitment since, but from where does this
Damascene conversion come? It seems to me that the
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Government originally said, “We’ll support the legislation
if the maximum is one year,” and within months of it
being implemented they were saying, “It’s got to be two
years,” which was what my hon. Friend actually wanted.
He cut it in order to get Government support. I am
interested to find out where that conversion came from.
Was there some sudden bit of evidence that convinced
the Government that my hon. Friend was correct, in
which case I congratulate the Government on being
willing to change their mind. I would be interested to
hear from the Minister where that change of heart came
from.

Secondly, I notice that the British Association of
Social Workers and the Social Workers Union have
submitted a petition to the Government, which I understand
has quite a few thousand signatures, asking them to
amend the legislation to include social workers in the
definition of emergency workers. No doubt there are
arguments for and against that, but I wonder whether
the Minister has anything to say about whether the
Government have any intention of doing that.

Sarah Jones: Clause 2, as the Minister, who is my
parliamentary neighbour, has outlined, increases the
maximum penalty for assaulting an emergency worker
from 12 months to two years. We absolutely support
that provision. As my hon. Friend the Member for
Garston and Halewood highlighted, the Opposition
have been calling for it for years. On Second Reading of
the Assaults on Emergency Workers (Offences) Act
2018, which my hon. Friend the Member for Rhondda
introduced, he eloquently said:

“An assault on anyone is wrong, but an attack on any emergency
worker—whether that is a police constable, a paramedic, an
ambulance driver, an accident and emergency doctor or nurse, a
fire officer, a prison officer, someone working in search and
rescue, or someone working on a lifeboat—is an attack on us all.
And when we are all attacked, we all stand firm together.”—[Official
Report, 20 October 2017; Vol. 629, c. 1103.]

Many Members, including the Under-Secretary of State
for the Home Department, the hon. Member for Louth
and Horncastle, were present on Second Reading, and I
remember well the huge support for that private Member’s
Bill, with many Members wanting to speak.

During the covid pandemic, which has happened
since that legislation was passed, there has been a
shocking increase in the number of attacks on frontline
emergency service workers, with a 31% increase compared
with 2019. Over the last five years, attacks on frontline
police officers have gone up by 50%. It has been clear
through the pandemic that emergency services and
shopworkers have been right at the forefront, risking
their own health to serve their communities. Many have
faced unacceptable attacks as they have worked to keep
us safe, from being spat at and punched to being verbally
abused and intimidated. Those attacks should be met
with swift, meaningful punishment.

As I mentioned earlier, Sergeant Matt Ratana was
murdered doing the job that he loved last year. All of
us, I hope, would do everything that we can to honour
his memory by campaigning to stop assaults on our
police as best we can. The NHS figures are disturbing.
Between January and July last year, there were more
than 1,600 physical assaults on UK ambulance workers.
In London, there were 355 physical assaults on ambulance
workers and 239 incidents of verbal abuse. I experienced

it myself when I rode out with some police officers, and
we had to arrest people who were on drugs and being
highly abusive. The ambulance workers arrived and
were sexually assaulted by the two men. It is a daily
occurrence, and we should not accept it.

The Government’s impact assessment states that over
11,250 cases of assault on an emergency worker were
proceeded against in 2019, with around 9,050 resulting
in a sentence. Of those, 1,900 cases received a fine, 3,600
a community sentence, 950 a suspended sentence and
1,550 an immediate custodial sentence. Of those receiving
an immediate custodial sentence, most—67%—were
sentenced to three months or less, 27% were given a
sentence of three to six months, and only 6% received
an immediate custodial sentence of six months or more.

We should pay tribute to my hon. Friends the Members
for Halifax (Holly Lynch) and for Rhondda for all their
work campaigning to achieve the change. My hon.
Friend the Member for Halifax originally drafted the
“Protect the Protectors” Bill and campaigned relentlessly
with the Police Federation for its introduction. The Bill
was later picked up as a private Member’s Bill by my
hon. Friend the Member for Rhondda, and received
universal support to be passed into law.

As has been mentioned, my hon. Friend the Member
for Rhondda had originally pushed for a two-year
maximum sentence in his Bill, but the Government had
wanted 12 months, to which he agreed in order to
ensure that the Bill passed. It is a shame that the
Government did not agree to it at that time and it would
be useful to understand what the change in view is
down to. There are still concerns around the stronger
sentence only applying to convictions in the Crown
court, and some in the police have raised concerns that
it should come alongside effective sentencing guidance:
magistrates should be able to sentence for longer to
avoid clogging up the Crown court. Sentencing guidance
has not yet been published in relation to section 2 of the
2018 Act, and while the increased sentence is welcome
in the Bill, it would be good to hear from the Minister
about his plans for new sentencing guidance.

Mr Goodwill: Is it also the case that, because we
introduced the ability to appeal against lenient sentences,
if judges and magistrates do not use the powers in the
Bill available to them, it is open to the Government or
law officers to challenge those sentences?

Sarah Jones: I thank the right hon. Gentleman for his
intervention. It would be good to hear the Minister’s
view on that in his response.

To finish my remarks on clause 2, which recognises
the bravery of emergency workers and appreciates that
there should be increased sentences for those who assault
them, the Government could take many other actions
that may also reduce the number of assaults against
emergency workers. We should not lose sight of them.
Being alone on a patrol increases the risk of assault,
and that tends to be down to resources. The Government
need to tackle that issue. We also have a woefully small
amount of evidence as to why assaults are increasing.
What is the evidence around what is happening, and
why it is happening? What analysis has been done by
the Home Office on where these assaults are taking
place, and why?
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[Sarah Jones]

Linked to that is the issue of protective equipment.
There has been a big increase in body-worn cameras
and spit guards in policing, but what lessons are actually
being learned from covid, and from the experience
suffered by our police officers and other emergency
workers during this time, to ensure that we are doing
everything we can to protect them in the future? In
conclusion, clause 2 is a welcome step in the right
direction.

Sarah Champion: Covid has obviously changed
everything, including our definition of “emergency worker”.
Several MPs have pointed out that emergency workers
are not the only group suffering from frequent violent
attacks, and provisions should be extended to all staff
in the NHS and social care, as well as to shopworkers.
In 2020, the Union of Shop, Distributive and Allied
Workers found that the vast majority of shopworkers—
88%—were victims of verbal abuse in 2020. They were
largely trying to implement the covid restrictions. Nearly
two thirds were threatened, and nearly one in 10 were
assaulted. Can the Minister explain what the Government
are doing for those workers? They were on the frontline
of the pandemic and should be given the same level of
protection as emergency workers.

11.15 am

Chris Philp: Let me reply briefly to some of the
points that have been raised by Opposition Members.

The hon. Member for Garston and Halewood asked
about what had prompted the change from one year to
two years and if there had been a “Damascene conversion.”
The change is evidence that the Government are always
willing to listen and to reflect. They have listened to
organisations such as the Police Federation and to the
results of the consultation. It is no bad thing that a
Government are willing to keep things under review
and to make changes, where there is public appetite or
evidence to support them, rather than simply to remain
with a particular position that was taken two or three
years ago. It is a sign of maturity and wisdom that we
are willing to make changes as appropriate.

Both the hon. Lady and the hon. Member for Rotherham
asked about other workers, including social workers.
The 2018 Act, which passed with widespread cross-party
support, drew a particular distinction about frontline
emergency workers—the police, firefighters, frontline
NHS staff, rescue services and so on—who are putting
themselves directly into harm’s way, because what they
are doing is unique.

However, as both hon. Members and the shadow
Minister said, other workers also have contact with the
public, including retail workers and social workers,
which is important. That is why the sentencing guidelines
we already have rightly recognise that a victim might be
working in the public sector or otherwise providing a
service to the public, including working in a shop, as an
aggravating factor. Because it is recognised as an aggravating
factor, it means that if the victim is one of those people,
the judge is duty bound to pass a higher sentence than
would otherwise be the case, so that is accounted for in
the way I just described.

The shadow Minister spoke a little about the sentences
passed down and mentioned that in 2019 only 6% of
sentences for common assault on an emergency worker

were for six months or more. That went up a bit last
year. The figures for 2020 came out just a few days ago,
and it went up to 15% in 2020. The average sentence has
gone up as well. By elevating the maximum sentence
today, we in Parliament are sending a clear signal to the
judiciary and others that we expect this offence to be
taken extremely seriously, and sentenced accordingly
and commensurately.

My understanding is that the Sentencing Council
guidelines for the offence as it already exists are due to
be published in the near future, possibly as soon as later
this week. They will provide further clarity to the judiciary,
but Parliament’s voice will be heard clearly today in
signalling that we expect longer sentences for people
who assault our emergency workers. I am sure the
judiciary will hear that.

The shadow Minister made some points about ensuring
that the police are properly protected. She drew particular
attention to the risks of attending lone patrols and the
need for resources. We are in the middle of a successful
police recruitment campaign, which will eventually target
23,000 extra police. We are about a third of the way
through that. The result of that extra recruitment will
be to mitigate some of the risks that the shadow Minister
mentioned. As a fellow Croydon MP and her constituency
neighbour, I am well aware of those risks and was
painfully affected by the awful murder of Sergeant Matt
Ratana. I take the opportunity to join the shadow
Minister in paying tribute to Sergeant Ratana and his
family. He died in the course of duty after a long and
distinguished career, and I am sure we all want to
remember him and his family.

I hope that answers the questions that were raised,
and I commend the clause to the Committee.

Question put and agreed to.

Clause 2 accordingly ordered to stand part of the Bill.

Clause 3

SPECIAL CONSTABLES AND POLICE FEDERATIONS:
AMENDMENTS TO THE POLICE ACT 1996

Question proposed, That the clause stand part of the
Bill.

Victoria Atkins: Sir Charles, noting that there are no
amendments, I do not propose to speak to the clause,
which I commend to the Committee.

Sarah Jones: I was proposing to say a few words.

The Chair: Which is absolutely your right, shadow
Minister.

Sarah Jones: Thank you, Sir Charles. Clause 3 would
allow police specials—volunteer police officers—to become
members of the Police Federation, a proposal that we
support. I wanted to say a few words because special
constables play a vital role in keeping our communities
safe. They have been of huge value to communities
across the country, particularly through the pandemic.
The special constabulary has a long and proud history
and has made an immeasurable contribution to policing
our communities.

Sir Robert Peel is often quoted:
“The police are the people, and the people are the police.”

That cannot be more applicable than to our special
constables who volunteer to make our communities
safer while working at other jobs. It is important that
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special constabulary officers feel valued and that their
contribution is recognised. It is imperative that they
have the support and opportunities to thrive and feel
they have the protections they deserve for doing such an
important job. I know this clause is close to the Police
Federation’s heart and to that of former special John
Apter, who has campaigned for police specials to join
the federation.

The number of police specials has significantly declined.
There were 9,126 specials in England and Wales in
September 2020. That is 10,500 fewer than in 2012, a
drop of more than 15%. John Apter argues that including
the specials in the Police Federation will help increase
numbers, as the representation that the change will
bring may encourage more people to volunteer with the
police. It would give specials a legal status, like that of
police officers who are members of the federation.
Putting the change into law will formalise that support
for specials. In a survey about federation membership,
94% of respondents who were specials said that they
wanted to join the Police Federation.

In Scotland, police specials are already part of the
Scottish Police Federation. Scottish specials have the
same legal status in the force as their regular officer
counterparts. Both are appointed to office by the chief
constable of Police Scotland, so there is no legal barrier
to specials joining the Scottish Police Federation. The
inclusion of specials in the Scottish federation has been
uncontroversial, as far as I can see.

The Association of Special Constabulary Officers is
supportive of specials being given greater access to the
federation’s legal advice and assistance services. It says:

“As frontline volunteer police officers we are exposed to the
same risks of complaints and injuries and conduct investigations,
and the Federation has an unrivalled local network of capability
on those issues already in place, which is required under police
regulations and funded by forces. In this respect ASCO is supportive
of the ongoing work.”

However, ASCO has voiced concerns about how much
it will cost and the risk of specials losing their independent
voice. ASCO wants to retain its role as the representative
association and professional body for police specials,
with the federation being the lead and expert organisation
in respect of the elements of formal representation that
it is funded to undertake.

The cost will be around £3 million, which is not being
covered by the Home Office. If the number of specials
increase, as we hope, back to 2012 levels, that would
possibly rise to £6 million or £7 million. The chair,
workforce lead and “citizens in policing” lead for the
Association of Police and Crime Commissioners have
agreed in principle to fund membership for specials.
They wrote to all current PCCs in June 2020, asking
them to indicate their willingness to pay specials’
subscription fees. Although we support the relatively
uncontroversial clause, will the Minister confirm that
that £3 million cost is accurate? Does she think the cost
of membership is proportionate? Is it appropriate for
taxpayers to cover that amount out of the police precept,
especially if the number of specials rise and the cost
goes up to £6 million or £7 million?

Victoria Atkins: I note the time. Our special constables
make a vital contribution to keeping communities safe,
through their professionalism, dedication and sacrifice,
increasingly fulfilling a range of specialised and frontline
roles. They often face the same risks as regular officers
while on duty and have the same powers as regular
officers.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 25 May 2021

(Afternoon)

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

Clause 3

SPECIAL CONSTABLES AND POLICE FEDERATIONS:
AMENDMENTS TO THE POLICE ACT 1996

2 pm

Question (this day) again proposed, That the clause
stand part of the Bill.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): When we adjourned
this morning, I was agreeing with the hon. Member for
Croydon Central that special constables make a vital
contribution to keeping communities safe, through their
professionalism, dedication and sacrifice. Increasingly,
as they fulfil a range of specialised and frontline roles,
they face the same risks as regular officers while on
duty. Given that they share the range of powers that
regular officers can deploy, we are very pleased to have
included this clause in the Bill.

The hon. Lady asked me about the funding. We
understand that the Police Federation is currently exploring
funding options for specials’ membership. The Home
Office currently provides free access to an insurance
policy for all special constables, to cover the costs of
legal advice in the event of disciplinary and misconduct
proceedings. We have no plans at present to withdraw
from that insurance. I commend clause 3 to the Committee.

Question put and agreed to.

Clause 3 accordingly ordered to stand part of the Bill.

Clause 4

MEANING OF DANGEROUS DRIVING: CONSTABLES ETC

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to consider
clauses 5 and 6 stand part.

Sarah Jones (Croydon Central) (Lab): We support
clauses 4 to 6, which relate to police driving standards.
The Opposition have been calling for some years for
proper legal protections for police officers when they
pursue suspects on the roads. We know that the police
put themselves in incredible danger to ensure that suspects
are caught, and they should not be criminalised for
doing that job. One of the first events I attended as an
MP was an event organised by the Police Federation,
and this issue was part of the first conversation that I
had with it. I pay tribute to the Police Federation and
others who have campaigned for this change.

Clauses 4 to 6 amend the Road Traffic Act 1988 so
that qualified police drivers are compared to what is
expected of a competent and careful trained police
driver, rather than what is expected of competent and
careful drivers, for the offences of dangerous and careless

driving. It makes a lot of sense to give the police these
added protections when they are driving for police
purposes.

For those who may have concerns about these clauses,
it is important to consider the context in which this
change is being made. The Independent Office for Police
Conduct publishes an annual report on deaths during
or following police contact. In 2019-20, 24 people died
in road traffic incidents involving the police: 19 were
pursuit related; three were emergency response related;
and the two remaining incidents were classed as other
police traffic accidents. The number of road traffic
fatalities involving the police in 2019-20 was the fifth
lowest figure since records began in the early 2000s.

The Police Federation has been campaigning since
2012 for the skills of police officers to be considered in
dangerous and careless driving cases. John Apter of the
Police Federation, giving us evidence last week, said:

“All that we are seeking is for the training and the purpose of
the journey to be recognised in law, because I think the public
watching this would be astounded if they were to see a police
vehicle engaged in a pursuit or an emergency response and that
driver is then judged as any other member of the public. So, you
take away the blue lights and the police markings, and that vehicle
is treated as one being driven by any other member of the public.
That is bizarre; that should not be allowed to happen.”––[Official
Report, Police, Crime, Sentencing and Courts Public Bill Committee,
18 May 2021; c. 22, Q34.]

The Police Federation says that the
“current legislation leaves drivers vulnerable”,

and that subjecting drivers to conduct and criminal
investigations as a result of being held to the same
standards as a normal driver caused significant distress
and impeded their careers. The Home Office’s review of
the law, guidance and training governing police pursuit
in September 2019 concluded that it is not appropriate
to hold officers to the same standards as regular guidance,
and set out to consult on possible changes.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
Is the hon. Lady aware that police forces have in place
strict guidance on how police officers can use their
driving skills? In particular, if a hot pursuit were to put
members of the public at risk, they would have to desist
from the pursuit.

Sarah Jones: The right hon. Gentleman is right; there
are many other processes in place for when an accident
occurs. As soon as an accident occurred, the IOPC
would investigate why it happened. Measures are in
place to ensure that the police do not do things that we
would not expect of them. The amendment aims to
make sure that it is very clear what is expected of them
and what is not. When I spoke to the National Police
Chiefs Council lead on those issues, it was clear to me
that we have to enable the police to do what they need to
do without fearing that they will be taken to court.
There also need to be checks and balances to ensure
that they do not overstep the mark.

The Government review was welcome. The IOPC
concluded:

“Any change to legislation must not have the unintended
consequence of reducing public safety or undermining the ability
to hold the police to account effectively”.

That is very important. The change is welcome; it is not
about the police driving without fear of scrutiny, but it
is important that police are not prosecuted for doing
what they have been trained to do.
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It is also important to discuss an issue related to
clause 4, which a number of police officers have raised
with me. We tried to craft some amendments around
this, but it was problematic, so I am just raising the
issue. There was a concern that the number of officers
who have undertaken the full level of driver training
varies between forces, because there are various different
levels of driving training, and what officers have will
depend on where they are. Officers who do not receive
the full training worry that they will be hesitant to do
what may be required of them in the circumstances. For
instance, if they were on a motorway and needed to ram
a vehicle in order to save someone’s life on the road,
would an officer take that risk if they could end up
subject to a criminal investigation?

The police clearly have to strike a fine balance in the
circumstances they are presented with. I have no doubt
that, in the main, they will do what is expected of them.
Subsection (3) states that
“the designated person is to be regarded as driving dangerously…

only if)—

(a) the way the person drives falls far below what would be
expected of a competent and careful constable who
has undertaken the same prescribed training, and

(b) it would be obvious to such a competent and careful
constable that driving in that way would be
dangerous.”

Can the Minister provide some assurance? If a police
officer who has done the basic level of police driver
training finds themselves in a situation where they have
to respond to an emergency incident that would require
higher levels of training, how would they be protected?

On a matter related to clauses 4 to 6, the College of
Policing has said that it would be “highly desirable” for
police vehicles involved in pursuits always to be fitted
with black boxes, which monitor the performance of
drivers. Some forces, such as the Metropolitan police, fit
all vehicles with those devices, but that is not the case
everywhere. Could the Minister look into that? The cost
might be prohibitive, but what would it take for all
vehicles used in police pursuits to have those black
boxes? What safeguards will be in place to protect
drivers who have not had the highest level of driver
training? Will that lead to more IOPC and court referrals,
or can we be comfortable that the clauses as drafted will
provide that protection?

Sarah Champion (Rotherham) (Lab): I am broadly
supportive of the measures. When I go out with South
Yorkshire police, I am always incredibly impressed by
the amount of planning and expertise in the force, but I
need to raise concerns made by the IOPC, which I hope
the Minister will respond to. It, too, is broadly supportive,
but it has raised a couple of reservations, including the
fact that the lack of detailed information on the number
and outcomes of investigations involving police road
traffic incidents made it difficult to understand the full
context of the proposed legislative change, and therefore
how big the current problem is. It also says that any
change to legislation must not have the unintended
consequence of reducing public safety or undermining
the ability to hold the police to account effectively. I
wonder whether the Minister could comment on those
points.

Allan Dorans (Ayr, Carrick and Cumnock) (SNP):
On an almost minute-by-minute basis, highly trained
police drivers respond to emergency calls on all our

behalf. They rush to incidents of danger when others
run away. They are highly trained and they deserve the
protection afforded by the Bill, and to be judged by the
standard of the training they have received, rather than
the standard of a normal driver. This may seem a
relatively unimportant feature of the Bill, but it is
extremely important to the police officers who undertake
these dangerous duties. It is a matter of great interest
and concern that they should not be treated as criminals
when all they are actually doing is performing their
duties to the best of their abilities.

Victoria Atkins: Clauses 4 to 6 provide a new test to
assess the standard of driving of a police officer. Should
an officer be involved in a road traffic incident, this new
test will allow courts to judge their standard of driving
against a competent and careful police constable with
the same level of training, rather than against a member
of the public, as at present. Clause 4 applies the new test
to the offence of dangerous driving, while clause 5
makes similar provision in respect of the offence of
careless driving.

We believe that police officers need to be able to do
their job effectively and keep the public safe. We are
aware of concerns among some police officers over the
legal position when pursuing suspected offenders or
responding to an emergency. The hon. Member for
Croydon Central asked about different standards of
training. The proposed changes seek to strike the right
balance between enabling the police to keep the public
safe on the roads and pavements, apprehending criminals
around the country who would otherwise pose a threat,
and effectively holding to account the minority of officers
who drive inappropriately.

The National Police Chiefs’ Council has worked closely
with police forces to standardise police driver training
across England and Wales. This will ensure that police
drivers are trained to a similar standard, depending on
their role, and that the legal test for police drivers will
have a fairer comparator. This will also include different
levels of training to reflect the training and skills that
each role requires.

Sarah Jones: The NPCC made exactly that point:
people will have different levels of training. It just wants
reassurance about officers who are not trained to do
something that they end up having to do in the line of
duty. Will they be affected because they have not had a
very high level of training when, for example, pursuing
somebody?

Victoria Atkins: This will include different levels of
training to reflect the training and skills that each will
require, so that difference is reflected. We are pleased to
introduce these clauses. There is a careful balancing act
between the interests of the law-abiding public and
police officers while ensuring that standards are maintained
on the road. These provisions will also extend, I am
happy to say, to police driving instructors when they
carry out advanced police driving techniques for the
purpose of teaching trainee police driving instructors
and trainee police drivers in the territorial police forces
and other police forces. We believe that this new test
strikes that balance, so I commend the clauses to the
Committee.

Question put and agreed to.

Clause 4 accordingly ordered to stand part of the Bill.

Clauses 5 and 6 ordered to stand part of the Bill.
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Clause 7

DUTIES TO COLLABORATE AND PLAN TO PREVENT AND

REDUCE SERIOUS VIOLENCE

2.15 pm

Sarah Jones: I beg to move amendment 78, in
clause 7, page 7, line 33, after “violence”, insert “and
safeguard children involved in serious violence”
This amendment, together with Amendments 79, 80, 83, 84, 85, 86, 88
and 89, would ensure specified authorities involved in the “serious
violence duty” safeguard children at risk of or experiencing from harm.

The Chair: With this it will be convenient to discuss
the following:

Amendment 79, in clause 7, page 7, line 38, after
“violence”, insert “and safeguard children involved in
serious violence”
See explanatory statement to amendment 78.

Amendment 92, in clause 7, page 8, line 4, at end
insert—

“(d) prepare and implement an early help strategy to
prevent violence and support child victims of
violence and prevent hidden harm.”

This amendment would add a duty on specified authorities to prepare
and implement an early help strategy.

Amendment 80, in clause 7, page 8, line 4, at end
insert—

“(d) safeguard children involved in serious violence in the
area, and

(e) identify and safeguard children who are involved in
serious violence in the area as a result of being a
victim of modern slavery and trafficking offences
under the Modern Slavery Act 2015.”

See explanatory statement to amendment 78.

Amendment 93, in clause 7, page 8, line 10, at end
insert—

“(d) any children’s social care authority for the area which
is not a specified authority for the area.”

This amendment would ensure that any children’s social care authority
which was not already involved in the strategy would be consulted in the
preparation of the strategy.

Amendment 82, in clause 7, page 8, line 30, at end
insert—

“(7A) The local policing body for the area must provide an
annual monitoring report for local safeguarding partners on
actions undertaken as part of a strategy.”

Amendment 83, in clause 8, page 9, line 3, after
“violence”, insert “and safeguard children involved in
serious violence”
See explanatory statement to amendment 78.

Amendment 84, in clause 8, page 9, line 6, after
“violence”, insert “and safeguard children involved in
serious violence”
See explanatory statement to amendment 78.

Amendment 85, in clause 8, page 9, line 11, after
“violence”, insert “and safeguard children involved in
serious violence”
See explanatory statement to amendment 78.

Amendment 86, in clause 8, page 9, line 11, at end
insert—

“(d) identify and safeguard children who are involved in
serious violence in the area as a result of being a
victim of modern slavery and trafficking offences
under the Modern Slavery Act 2015.”

See explanatory statement to amendment 78.

Amendment 88, in clause 9, page 10, line 30, after
“violence”, insert “and safeguard children involved in
serious violence”

See explanatory statement to amendment 78.

Amendment 89, in clause 9, page 10, line 32, after
“violence”, insert “and safeguard children involved in
serious violence”

See explanatory statement to amendment 78.

New clause 17—Child criminal exploitation—

“At end of section 3 of the Modern Slavery Act 2015 (meaning of
exploitation), insert—

‘(7) Another person manipulates, deceives, coerces or controls
the person to undertake activity which constitutes a criminal
offence and the person is under the age of 18.’”

This new clause introduces a statutory definition of child criminal
exploitation.

New clause 47—Duties to collaborate and plan to
prevent and reduce child criminal exploitation and safeguard
affected children—

“(1) The specified authorities for a local government area must
collaborate with each other to prevent and reduce child criminal
exploitation in the area and safeguard affected children.

(2) The duty imposed on the specified authorities for a local
government area by subsection (1) includes a duty to plan
together to exercise their functions so as to prevent and reduce
child criminal exploitation in the area and safeguard affected
children.

(3) In particular, the specified authorities for a local
government area must—

(a) Identify the kinds of child criminal exploitation that
occur in the area,

(b) identify the causes of child criminal exploitation in the
area, so far as it is possible to do so, and

(c) prepare and implement a strategy for exercising their
functions to prevent and reduce child criminal
exploitation and safeguard affected children in the
area.

(4) In preparing a strategy under this section for a local
government area, the specified authorities for the area must
ensure that the following are consulted—

(a) each educational authority for the area;

(b) each prison authority for the area;

(c) each youth custody authority for the area.

(5) A strategy under this section for a local government area
may specify an action to be carried out by—

(a) an educational authority for the area,

(b) a prison authority for the area, or

(c) a youth custody authority for the area.

(6) Once a strategy has been prepared under this section for a
local government area, the specified authorities for the area
must—

(a) keep the strategy under review, and

(b) every two years, prepare and implement a revised
strategy.

(7) A strategy prepared under this section may be combined
with a strategy prepared in accordance with section 7 (Duties to
collaborate and plan to prevent and reduce serious violence) or
section 8 (Powers to collaborate and plan to prevent and reduce
serious violence).

(8) For the purposes of this section, “child criminal
exploitation” means activity which would constitute an offence
under section [Child criminal exploitation] of this Act.”
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New clause 58—Training on child criminal exploitation
and serious youth violence—

“(1) The Secretary of State must, within three months of the
day on which this Act is passed, publish a strategy for providing
specialist training on child criminal exploitation and serious
youth violence for all specified authorities to which Chapter 1 of
Part 2 of this Act applies.

(2) Before publishing the strategy the Secretary of State must
consult such bodies with expertise in providing relevant training
as the Secretary of State considers appropriate.”

Sarah Jones: This is a really important part of the
Bill. The Minister knows that I came into this House in
2017 absolutely determined to tackle the scourge of
rising levels of serious violence, particularly youth violence,
and she knows that I set up and chaired the all-party
parliamentary group on knife crime and violence reduction,
which relentlessly champions the need to prevent violence
through strong policing, of course, but also through
prevention. We have been in many debates together, and
she has kindly met constituents of mine who have lost
family members to knife crime, and she has also spoken
to the APPG.

There has been a long conversation in Parliament
about bringing organisations together to look at the
stories behind the headlines, and to look at the evidence
of what causes violence, in order to understand that it is
not inevitable and that it is something we can affect.
There is plenty of evidence from many places on how to
reduce violence. Many other hon. Members across the
House have campaigned on this, not least my hon.
Friend the Member for Lewisham, Deptford (Vicky
Foxcroft), who has done so much cross-party work on
the issue.

Clauses 7 to 22, which place a duty on local authorities
to plan, prevent and reduce serious violence, are welcome.
At their core is the new duty on specified authorities to
identify the kinds of serious violence that occur in a
relevant place; to identify the causes of serious violence
in the area; and to prepare and implement a strategy for
exercising their functions to prevent and reduce serious
violence in an area. That is significant. Although there
are many “buts”, which we will come to as we go
through the amendments, it is important to recognise
that that is a good thing and will make authorities work
better together and make them look to prevent as well
as reduce violent crime.

Of course prison is absolutely crucial in terms of
justice and punishing those who have wronged, but we
know that it does not stop overall levels of crime
increasing. Although policing is absolutely vital, at the
heart of everything we are talking about, we know that
an increase in resources and focus leads to a reduction
in violent crime, but it goes up again over a couple of
years. We can look at how knife crime goes up and
down. It goes up, there is a significant intervention from
the police, there are more resources, and it goes down.
People are locked up, but then a few years later it starts
rising again. We know that the real long-term solution
is prevention, as evidenced in many parts of Scotland—the
example often given—and in other parts of the world
as well.

We have talked about this before, but we know that
the approach to prevention and tackling violence is
more effective when it is tackled in the way that the last
Labour Government tackled teenage pregnancies. We
had the highest teenage pregnancy rates in Europe. It

was a massive problem and everyone was very concerned
about it. There was a moral panic about why so many
were getting pregnant. There was a 10-year intervention
that looked at the causes of why these things were
happening, so it was not just about trying to stop girls
having sex; it looked at why on earth their aspirations
were so low. Their education and ambitions were not
what they could have been. A broad approach, targeted
from the centre and delivered locally over a 10-year
period, reduced teenage pregnancy by 50%—a huge,
long-term reduction that has remained pretty static. It
has delivered a societal change because of the nature of
the approach.

It is argued that we can do the same thing with
violence, as has been done in Scotland. Over a long
period of time we can reduce violence, and those levels
can become the societal norms. We can shift the norms
and reduce violence. That is what many of us have
campaigned for, and it is at the heart of this new part of
the Bill.

I will give another example. In Croydon, there was a
review of 60 cases of serious violence among young
people, which involved people who were murdered,
people who were imprisoned for murdering other people,
and people who had been victims or perpetrators of the
most serious cases. They looked at all those cases and
where the similarities were, and it turned out that half
of those young people were known to social services
before they were five years old. That tells us everything
we need to know about how the duties should operate.
If someone is in care, is vulnerable, has experienced
domestic abuse in the home, has parents with addiction
or does not have parents at all, there are things that
make them more vulnerable to getting involved in violence
later in life. If we intervene at the earliest possible
stages, we can have a significant impact not just on the
lives of those young people, but on society and on the
cost to society. Figures about the cost of a murder are
bandied around, although I am sure they are now
outdated. People used to say a murder costs about
£1 million, but it probably now costs the public purse
significantly more.

Sarah Champion: I just wanted to congratulate my
hon. Friend on making such a powerful and relevant
speech. I also wanted to give her a moment to get a
glass of water

Sarah Jones: I thank my hon. Friend for allowing me
to get a glass of water.

Alex Cunningham (Stockton North) (Lab): I am really
pleased that my hon. Friend has raised the issue of
looked-after children. When I was the lead member for
children and young people in Stockton, there was forever
a group of young people whom we knew needed extra
support, yet we found out that many of these young
people ended up in the prison system later in life, which
was a terrible tragedy. More power to her elbow, because
we really need to tackle the problem early. I am sure she
agrees with that.

Sarah Jones: I completely agree.

When we talk about violent crime, there is often a
moral panic about what is happening, and we often see
very polarised responses. Either it is all about more
policing and more resources, or it is about tougher
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sentencing—throwing people in prison and throwing
away the key. Actually, we need to have a much more
grown-up conversation about the causes of these issues
and what the solutions are. I hope, and I think we all
hope, that this part of the Bill is a step in the right
direction towards doing that.

Moving on to the amendments that we have tabled,
having held roundtable discussions and spoken to policing
organisations, charities and others, I am concerned
that, as currently drafted, the Bill will not deliver the
results that we intend. There is a lot of talk of the need
for a public-health approach to tackling serious violence
that seeks to address the root causes, and we welcome
the Government’s acknowledgement of the need to
shift the focus towards that. However, we do not believe
that, as currently drafted, the proposals amount to a
public health approach. We, along with several agencies,
are concerned that there could be a number of unintended
consequences for both children and the agencies involved
if the statutory public-health duty is created without
achieving the desired result of reducing the number of
children who are harmed by serious violence.

A vision for tackling serious violence that does not
also help to protect children from harm, does not
include the full range of partners and interventions
needed, and does not consider some of the more structural
factors that contribute to violence, will not deliver the
outcome that we want. We need a broader strategy that
equips the safeguarding system and the statutory and
voluntary services to protect children from harm, with
the resources and guidance to do so. It should embed a
response that takes account of the context in which
children are at risk and that is trauma-informed, as we
were discussing this morning. A duty for serious violence
that presents these issues as distinct from wider safeguarding
duties could lead to a more punitive approach to those
children, which evidence suggests is inadequate to reduce
violence. Of course, implementation of a new duty
without additional resources will be difficult for services
that are already tasked with rising demand and crisis
management options, and have low staff retention.

Amendment 78, and the amendments to other clauses,
make the specified authorities involved in the serious
violence duty safeguard children at risk of or experiencing
harm. In particular, amendments 80 and 86 refer to
children involved in serious violence in the area as a
result of being a victim of modern slavery and trafficking
offences under the Modern Slavery Act 2015. The point
we are trying to make is that the statutory duty to
reduce violence cannot be effective on its own, without
a statutory duty to safeguard children.

As an example, I met police from Exeter because
there is a county line from London to Exeter, and the
police had been working to tackle that issue. A senior
police officer told me that there had been a number of
occasions on which they had picked up a child at the
coach station because they can quite often tell if someone
is bringing drugs to the area, as they will get off the
coach on their own with just a rucksack—the police
pick up young children who are doing that. On several
occasions, that senior police officer had to sit with the
child in his office for hours because nobody would
come to collect them. Perhaps the child is in foster care,
which is very often the case, and because they have been

found with drugs, the foster parents will not have them
back. The local authority might not have any emergency
foster carers and so cannot take the child back, and
nobody will come to look after them. That child is
committing a crime, but they are also a child who ends
up sitting there playing computer games in a senior
police officer’s office in Exeter because nobody has
worked out how to join things together and look after
them.

Sarah Champion: Does my hon. Friend agree that
those children are symptoms and casualties of crime,
rather than the cause? We need some sensitivity in the
Bill to recognise that.

Sarah Jones: My hon. Friend is exactly right. We do
not disagree with the premise of what is in the Bill, but
we think those two things need to come together. I am
sure we all have examples of cases where children are
manipulated and groomed into committing criminal
offences. They sometimes have no choice whatever, or
they feel that they have no choice. Those things have to
be looked at together or this will not work.

Amendment 92 would add a duty on the specified
authorities to prepare and implement an early help
strategy to prevent violence, support child victims of
violence and prevent hidden harm. The Minister may
say that that could be part of the wider duty, but we
have tabled the amendment because that early intervention
is crucial to prevent violence before it occurs, and that
really ought to be in the Bill.

We in this place will all have spoken to and had
presentations from people talking about ACEs—adverse
childhood experiences—whether domestic abuse or a
violent death, for example. Violent death in particular
causes significant problems for young people and has
not really been looked at enough. We know about all
those ACEs, and we know that the systems and structures
in place at the moment often intervene at the point of
absolute crisis rather than intervening earlier and more
effectively by trying to break the cycle of violence.
Including an early help strategy in the Bill would ensure
that that crucial element is not forgotten. That is part of
a much wider issue that is out of scope of the Bill,
including Sure Start, the importance of schools and
intervention, and the funding of child social services,
but we want the principle of early intervention to be
included in the Bill. It is important that the Government,
local authorities, the police and the voluntary sector
have a joined-up approach to preventing, recognising
and responding to violence. Central to that must be the
need to prevent the criminalisation of children, as well
as early intervention to prevent young people from
becoming involved in violence in the first place.

2.30 pm

Amendment 93 would ensure that any children’s social
care authority not already involved in the strategy would
be consulted in the preparation of the strategy. The
accompanying draft statutory guidance does not specify
the need for local partners to work with one another to
safeguard vulnerable children in their areas. Our
amendments would add in the vital yet missing focus on
safeguarding children. For youth violence and knife
crime to be tackled successfully, they must be part of a
broader strategy that equips the safeguarding system,
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statutory and voluntary services to protect children
from harm outside and inside the home, with resources
and guidance to do so.

“Prevention” and “intervention” are just words, but
they might have completely different meanings in the
context of policing or safeguarding. Police prevention
tactics may include stop-and-search and issuing civil
and criminal injunctions—orders that can result in the
criminalisation of children. Sometimes that correct, but
that is the approach taken. The police may also welcome
diversionary activities, although those are likely to be
offered only once a child is already known to them.
Preventive safeguarding activity, on the other hand, can
be focused on offering support to a child and family
through targeted or universal services at the first sign of
issues in their lives becoming difficult, to prevent them
from being coerced in activity associated with serious
violence.

Sarah Champion: This point is more to do with new
clause 47, but it is appropriate now. Does my hon.
Friend agree it is vital that the serious violence duty and
accompanying strategy interact with local authority
strategies to tackle child exploitation, the national violence
against women and girls strategy and the national tackling
child sexual abuse strategy as well as others?

Sarah Jones: Yes, my hon. Friend is right. They all
need to join up, but some organisations have asked
questions about how such things will join up effectively
to ensure that offshoots of activity are pulled together
as one whole.

New clause 47 would ensure that the bodies under the
duty collaborate and plan to prevent and reduce child
criminal exploitation and safeguard affected children.
The new clause takes the definition of modern criminal
exploitation from new clause 17, tabled by my hon.
Friend, which would amend the Modern Slavery Act
2015 to introduce this statutory definition of child
criminal exploitation:

“Another person manipulates, deceives, coerces or controls the
person to undertake activity which constitutes a criminal offence
and the person is under the age of 18.”

The definition would cover activities such as debt bondage
and GPS tracking by gang leaders of those coerced into
running county lines. When I was in Birmingham a few
weeks ago, I heard about very young gang members.
Yes, they were scared, but they were so invested in their
criminal gang leaders, whom they saw as their family,
that they were prepared to commit crimes that would
put them in prison for very small amounts of money.
They genuinely believed that was the most sensible
choice available to them. They were clearly exploited,
but there is not necessarily a definition in place to
respond appropriately to that.

As my hon. Friend said, children who are groomed
and exploited by criminal gangs are the victims, not the
criminals. Many different organisations have flagged, as
witnesses said last week, the fact that the absence of
that statutory definition makes it harder for agencies to
have a co-ordinated and effective response to vulnerable
children.

The serious violence duty is a unique opportunity to
bring together all the relevant authorities for training
and action at a local level. In the past decade, county
lines drug dealing has been a major driver of serious
violence across the country. I am afraid that since the

National Crime Agency’s first county lines assessment
in 2015, the Government have been slow to respond,
and cuts across the public sector have made things
worse. Sadly, county lines drug networks rely on the
grooming of vulnerable children to act as drug runners.
They are badly exploited, then abandoned when
they are no longer of use to the gang leaders. The
Children’s Commissioner for England has estimated
that 27,000 children are gang members. Modelling done
by crime and justice specialists, Crest Advisory, identified
213,000 vulnerable children.

Children and vulnerable young people experiencing
serious violence require a different response from that
given to adults, and being involved in violence is often
an indicator that children are experiencing other significant
problems in their lives, such as being criminally exploited.
Despite growing recognition of child criminal exploitation,
there are still concerns that many children and young
people involved in exploitation are not being identified
or sufficiently supported by statutory services. Too often,
these young people only come to the attention of the
authorities when they are picked up by the police,
caught in possession of drugs or weapons, or through
involvement in a violent assault.

I should also mention the important issue of young
girls who are involved in gang activity. I met a young
girl who had been involved and had been injured as a
result. She was in a hotel room with several gang
members, who had money and drugs. The police had
raided the hotel and arrested all the boys, but told the
girl to be on her way because they did not know how to
respond to her. She was in danger and was being
exploited, but the police response was not there because
they were not used to dealing with girls in that situation.
Presumably they thought they were being kind, but they
were actually leaving a girl who had been exploited to
potentially still be in danger.

Alex Cunningham: When I was a member of the
Education Committee, we carried out an inquiry around
support, particularly for girls, and we had an evidence
session with young people. A 16-year-old girl, who had
been a victim of exploitation, had been placed in an
out-of-town YMCA somewhere in Kent, to live there
until the authorities sorted out what needed to happen
with her. She told stories of men braying at her door at
night asking her to come and party. That is all the more
reason why we need a multi-agency approach, so that
girls like her are properly protected.

Sarah Jones: Sadly, that tale is probably not uncommon.
I am sure that the response of agencies to girls is better
than it was, but it is still not joined up in a way that
provides the support that is needed.

Children and young people who are victims of child
criminal exploitation and gang violence are not being
identified in time to save their lives, literally, and to save
other people’s lives, despite frequent opportunities to
do so. Communications between agencies and the recording
and sharing of data is often poor, and support for
at-risk children is inconsistent. As the 2019 report on
gangs and exploitation by the previous Children’s
Commissioner found, only a fraction of children involved
in gang violence are known to children’s services.

The experience of being criminally exploited is extremely
traumatising to children, and it is unlikely they will be
able to escape these abusive experiences and rehabilitate
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without significant professional support. The approach
to tackling child criminal exploitation must combine
effective enforcement with long-term safeguarding and
support strategies that are focused on managing long-term
risks as well as the immediate ones. Too often vulnerable
children receive crisis-driven care, not the long-term
trust that they need, which would be provided by
preventative support.

As part of criminal exploitation, children may be
threatened into carrying knives or perpetrating violence
against rival groups. It is important to understand the
underlying causes of why children might be involved in
violence and for these underlying causes in a child’s life
or in the lives of children within a certain area to be
addressed. This would involve adopting a more universal
understanding of how children are coerced, controlled
and threatened into serious violence, taking disruption
action against those who coerce and control children,
and ensuring that the response to children is centred on
addressing their needs, fears and experiences.

Sarah Champion: I was struck by and am still musing
on the fact that, earlier, when the example of a child
carrying out a crime was given, the word “choice” was
used. Does my hon. Friend agree that, in the situation
she describes, these children have no choice unless we
add to the Bill the measures that she argues for?

Sarah Jones: I agree that they do not have a choice,
but I have met young people who committed crimes as a
child who believed that they did have a choice and that
they were making the right choice because their parents
had no money and they wanted to pay the bills. They
believe that they are making sensible decisions, but they
are children and they are vulnerable, and they are not.
We need to provide support if we are going to stop them
spiralling into a life of crime in the future.

New clause 58 was tabled by my hon. Friend the
Member for Vauxhall (Florence Eshalomi), who now
co-chairs the all-party parliamentary group on knife
crime and violence reduction, and who worked with
Barnardo’s on the new clause. It would require the
Government to publish a strategy for providing specialist
training on child criminal exploitation and serious youth
violence for all specified authorities to which chapter 1
of part 2 of the Bill applies. It is really important that
all bodies involved in safeguarding children and the
prevention of serious violence receive proper training in
looking out for and preventing child criminal exploitation.
The training of professionals can make all the difference
when identifying children who have been criminally
exploited and in understanding the dual nature of a
child being an offender and a victim.

I have had trauma training, as I am sure have several
people in this room. I cannot tell hon. Members how
useful it has been to understanding the issues children
deal with and which levers might be used. I was in a
meeting with police recently, talking about a 15-year-old
boy who had just committed quite a serious crime. The
police officers, who had had trauma training, had a
relationship with this child because they had been playing
football with them for several months before the crime
occurred. They were able to appreciate that the child
had an alcoholic mother who was abusive, and we were

able to talk to some charities about getting some support
for that child. The police understood what interventions
were needed to try to pull the child out of criminal
activity and pushed towards a life of non-criminal
options. It was amazing to see. Having that training and
understanding some of these underlying issues is really
important. I am grateful to my hon. Friend the Member
for Vauxhall for tabling the new clause, which we will
support.

Sarah Champion: I want to express my gratitude to
my hon. Friend the Member for Croydon Central for
the amendments and new clauses she has tabled. Effectively,
my new clause 17 underpins and provides the impetus
for the work that she detailed, and I am grateful to the
Children’s Society for helping me to develop it.

I start from the position of being the MP for Rotherham,
where 20 years ago it was not uncommon for girls to be
raped, abused by gangs or forced into carrying out
crime on behalf of those gangs. They would get a
criminal record and would be told that they were child
prostitutes, and their lives were destroyed accordingly.
We now have a definition of child sexual exploitation.
That completely changed the attitudes of all the agencies,
including the police and the social services, and the
general population to the fact that exploitation of those
children was happening.

It is clear that child criminal exploitation is going on,
whichever heading we put it under, but we are quite a
long way behind in our understanding of what that
actually means. New clause 17 would place a statutory
definition of criminal child exploitation in law for the
first time by amending the Modern Slavery Act 2015.
For it to be truly effective, the Modern Slavery Act must
adapt as new forms of exploitation are recognised.
Child criminal exploitation is the grooming and exploitation
of children into criminal activity. There is a strong
association with county lines, but it can also include
moving drugs—I am grateful to my hon. Friend the
Member for Croydon Central for adding to my knowledge;
I now know what “plugging” is, which children are
forced to do—financial fraud and shoplifting. Obviously,
that has been around for decades, but we are only just
waking up and realising the harm and damage that
those criminals are causing children. The true scale
remains unknown, as many children fall through the
cracks of statutory support.

The Children’s Commissioner estimated that 27,000
children are at high risk of gang exploitation. During
2020, 2,544 children were referred to the national referral
mechanism due to concerns about child criminal
exploitation, and 205 of those cases involved concerns
about both criminal and sexual exploitation. My hon.
Friend rightly highlighted that girls are criminally and
sexually exploited by the same gang.

2.45 pm

It is clear that thousands of children are being criminally
exploited, and the response to those children must be
immediate and properly resourced. Experts believe that
a lack of understanding of child criminal exploitation
prohibits the effective and joined-up response that my
hon. Friend spoke about. The lack of a single definition
means that local agencies respond differently to this
form of exploitation across the country. The Children’s
Society data show that a third of local authorities had a
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policy in place to respond, but that means that two
thirds do not. Given the nature of this exploitation, it is
imperative that there is a national shared understanding.
Let us compare the understanding and experience of
child sexual exploitation now with what it was even five
years ago. Now, the response is very different because
we have that definition that everyone understands.

Many children who are criminally exploited receive
punitive criminal justice responses rather than being
seen as victims. It is striking to me, having worked for
the all-party parliamentary group for adult survivors of
child sexual abuse, that most boys who have suffered
sexual abuse are picked up through the criminal courts,
not through social services, because the abuse that has
happened to them leads them into a spiral, as my hon.
Friend the Member for Croydon Central outlined so
well. In 2019-20, 1,402 children were first-time entrants
in the youth justice system due to drug offences, and
2,063 were due to weapons offences. Both those issues
are often, if not always, associated with criminal exploitation
through the county lines drug model. I must reflect on
what would have happened if, rather than see them as
criminals, we saw them as victims and survivors.

The statutory definition should lead to better awareness
among the criminal justice agencies of how to spot
signs of child exploitation, and of what is in the best
interests of the child. Many children are coming to the
attention of services when they are arrested for the
crimes. That should be seen as a warning sign, not as a
standalone crime. A serious case review into the death
of child undertaken last year in Walthamstow
acknowledged that agencies did not unanimously confirm
until very late into the cycle of exploitation that the
child was being criminally exploited, after that child
had repeat involvement from police, social services and
schools as a criminal. Tragically, that child went on to
be murdered. The new clause would improve the child
protection and criminal justice response to child victims
of criminal exploitation, and refocus the justice system
on the perpetrators of the abuse. It frustrates me enormously
that we forget about them so often in these situations.

There are legitimate concerns that groups or individuals
who exploit children for criminal activity are not being
held to account. Those concerns are right. Only 30
charges under the Modern Slavery Act were flagged as
child abuse in 2019-20. Hopefully, putting that definition
in the Bill will address that and get the perpetrators
arrested instead. The Government have rightly adopted
the statutory definition of domestic abuse; they must do
the same for vulnerable children experiencing criminal
exploitation. When asked about this, the witnesses all
supported the amendment. They acknowledged that it
is a starting point and is likely to evolve and develop
over time, but we have to get that starting point in
the Bill.

The Minister may have concerns about the amendment,
and I will try to head them off at the pass, but I start by
acknowledging the great work that the Home Office
and the Minister are doing daily to try to disrupt and
counter the drugs network that we know as county
lines. It is an ever-expanding problem that the Minister
has to deal with. The new clause is designed to try to
help with that process.

I acknowledge that child criminal exploitation is defined
in the “Serious Violence Strategy”, but that definition is
not in primary legislation and is not universally deployed,

or indeed understood. Many professionals find the
definition problematic, as it refers to the child being
coerced into a criminal activity in exchange for something
that they need or want. My assumption is that that is
because it developed out of the definition of child
sexual exploitation, but it does not reflect the true
imbalance of power, which my hon. Friend the Member
for Croydon Central highlighted. These need to be seen
as children who are being coerced and manipulated, not
children who are on a level with the abusers and criminals.

Alex Cunningham: I am just reflecting on the attitude
of the professionals who do not actually understand or
do not have a clear enough definition with which to
work. What changes do they want to ensure clarity and
that they can better protect people?

Sarah Champion: My hon. Friend is absolutely right
to raise that. I am going off on a slight tangent, but The
Times is tomorrow coming out with an article about
child sexual exploitation. One of the key indicators of
that is children going missing, and it cites the case of
one girl who went missing 197 times, each time being
reported to the police—this is recently—but the police
still did not act. Just having the definition is not enough.
This is about the issues that my hon. Friend the Member
for Croydon Central described. It is about the training,
public awareness, and all the agencies working together
when they see that child. What I have found with the
CSE definition is that having that hook does really
sharpen and focus professionals’ minds around it. We
have taken huge strides when it comes to child sexual
exploitation, because we have that definition in place
and because there is a level playing field when talking
about it.

Sarah Jones: I congratulate my hon. Friend on the
very powerful case she is making. It reminds me of a
conversation that I had recently with police officers,
who were talking about the number of children who go
missing but are not reported to the police as missing,
because the family have other children, siblings of the
missing child, and are nervous that if they report that
one child has gone missing—who will probably come
back, because he is doing county lines—the other children
might be taken into care. That underlines the case for
training and understanding of these issues beyond just
policing. It is through education and terminology that
everyone can understand that all the different organisations
involved in trying to reduce this can understand some
of the issues and intervene when they need to.

Sarah Champion: Exactly. Once people have the
definition, they have a list of the indicators, and going
missing would of course be one of those, so the first
thing that would cross the social worker’s mind, rather
than “Oh, this is bad parenting,” would be, “Could the
child be being sexually exploited? Could the child be
being criminally exploited?” It really shifts the mindset
of the professionals. I thank my hon. Friend for that
intervention.

There is another potential nervousness that the Minister
may have. I know that a statutory definition of child
criminal exploitation was explored when the Modern
Slavery Act was reviewed in 2019. I note that the
reviewers’ main concern was about a narrow definition
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of child criminal exploitation that would not be future
proof as the exploitation adapted. That is why the
definition that I am proposing is broad and simple,
focusing on the coercive and controlling behaviour that
perpetrators display in relation to their victims, not on
the very specific criminal act itself.

I know that the Home Office has raised concerns
with regard to use of the section 45 defence in the
Modern Slavery Act and children being able to take
advantage of that. I am aware that colleagues have also
raised concerns about unintended consequences that
this definition might have for the use of that defence,
but I do not believe that there would be those unintended
consequences. A clear definition of child criminal
exploitation would guide a jury far better than is the
case now, as jurors would need to weigh up the evidence
and consider the defence but would be aided by a much
clearer definition of what constitutes relevant exploitation.
That would in fact reduce the risk of the section 45
defence being used spuriously, which is a concern that
colleagues have raised with me. This definition would
not change the provisions under section 45, but I hope
that the awareness raising that would come with a
statutory definition of child criminal exploitation would
enable genuine victims of exploitation to use the defence
more routinely.

The Chair: Before we move on, I remind colleagues
that they are meant to address the Chair. I am seeing
quite a lot of backs. I do not mind seeing backs occasionally,
but it does help Hansard writers and everybody here if
we have a little bit of fluidity and motion. I call the
Minister.

Victoria Atkins: Sir Charles, I am probably the worst
offender for that, so forgive me—I will try to face
forward.

Before I turn to the specifics of the amendments,
it may assist the Committee if I set out why we feel it
necessary to create the duty. Serious violence has a
devastating impact on victims and their families. It
instils fear in communities and it is extremely costly to
society. It is always difficult to talk about economic cost
when we are talking about children in harm and grieving
families and so on, but there is an economic cost as well.

Incidents of serious violence have increased in England
and Wales, and it is for that reason that we have decided
to introduce the serious violence duty. The duty is a key
part of the Government’s programme of work to prevent
and reduce serious violence. It involves taking a multi-agency
approach to understand the causes and consequences of
serious violence, focusing on prevention and early
intervention, informed by evidence. In addition to tough
law enforcement, we need to understand and address
the factors that cause someone to commit violent crime
so that we can prevent it from happening.

Analysis of responses to our 2019 public consultation,
which tested options for a public health approach to
tackling serious violence, found an overall consensus
that a legislative approach was preferred to a voluntary,
non-statutory approach. We know that that is already
being undertaken in some areas, such as those with a
pre-existing violence reduction unit, but there is
inconsistency across England and Wales. We envisage
that the duty will create the conditions and legal basis
to bridge that gap.

At its core, the duty will require specified authorities
to work together and share data and intelligence. They
will also need to formulate an evidence-based analysis
of the problems associated with serious violence in their
local area, and subsequently produce and implement a
strategy detailing how they will respond to those particular
issues. The duty will be placed on specified authorities
from the police, justice, fire and rescue, health and local
authorities. Education, prison and youth custody authorities
will be under a separate duty to co-operate with the
specified authorities where required; they can also choose
to collaborate voluntarily with the specified authorities,
or with each other, should they wish to do so. There will
be requirements for authorities to consult all such
institutions in their area as they prepare their strategy.

We know how important it is that we get implementation
of this new duty right and that we ensure that the
authorities understand what will be required of them.
That is why we have published draft statutory guidance
to support the implementation of the new duty. That
guidance, which is available to hon. Members now,
explains the requirements of the new duty and provides
advice on how they can be met effectively, including
examples of good practice. We have done that precisely
because we want Parliament, charities and others to
examine the document and feed in their thoughts on
how it can be improved, ensuring that the guidance is as
effective as it can be ahead of implementation of the
new duty.

3 pm

Moving on to what I am calling—as there are so
many of them—the “safeguarding amendments”, I will
set out the context of the duty and the multi-agency
partnership working that already exists, because I think
it is important in answering the concerns that have been
raised through the amendments. Multi-agency working
is central to protecting children. In 2017, we introduced
significant reforms requiring local authorities, clinical
commissioning groups and chief officers of police to
form multi-agency safeguarding partnerships. We work
nationally and locally to ensure that those multi-agency
safeguarding arrangements are as effective as possible.

With strategic oversight from these three partners,
multi-agency safeguarding arrangements can co-ordinate
identification, protection and intervention for those at
risk in a way that best responds to local circumstances.
We all understand that the particular circumstances in
our own constituencies will differ from those in other
parts of the country. There is an enormous variety of
them. Indeed, they vary from one part of London to
another. That is why there is an emphasis on local
decision making. These arrangements should also link
with other work happening locally, including community
safety partnerships and violence reduction units, where
appropriate.

All the statutory safeguarding partners responsible
for these arrangements are also named as specified
authorities under the serious violence duty, and we are
clear that local areas may use existing multi-agency
partnerships to prepare and implement their strategies
where possible. Our concern with the specific safeguarding
requirement proposed by the amendments is that they
would duplicate existing safeguarding legislation.

On amendments 80 and 86, which relate to the
identification and safeguarding of child victims of modern
slavery, I assure the Committee that the Government
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are committed to tackling the heinous crime of modern
slavery. In England and Wales, public authorities specified
in section 52 of the Modern Slavery Act 2015 have an
existing statutory duty to notify the Home Office when
they come across potential victims of modern slavery,
where they have reasonable grounds to believe that
person may be a victim of slavery or human trafficking.

This duty is discharged by referring a potential victim
to the national referral mechanism. If the potential
victim is a child, there is no requirement to obtain their
consent to the referral. That is useful when the child, as
the hon. Member for Croydon Central described, does
not necessarily view themselves as a victim, but adults
coming to the situation with objectivity may very much
disagree with the child’s analysis.

We are conscious of the problems posed by cross-border
crossings involving county lines gangs and children who
are in local authority care in one part of the country.
That was set out in the example given by the hon.
Member for Croydon Central of the child in Exeter.
Although it is separate from the Bill, the NRM
transformation programme is part of our work to address
the issue and is exploring alternative models of decision
making for child victims of modern slavery. A pilot
programme will test whether decisions to refer a child
through an NRM, and what happens to them thereafter,
would be better made within existing local safeguarding
structures.

Sarah Champion: When the national referral mechanism
was introduced, I was struck that the responses to my
freedom of information requests showed that it was not
UK children who were being referred. There was a
perception that it was international children, whereas
the act of trafficking can mean literally taking a child
from one side of the street to the other. Has the situation
changed, and will anything in this work make that
apparent to local authorities and other safeguarding
organisations?

Victoria Atkins: I am extremely grateful to the hon.
Lady for her question. Sadly, the situation has changed
and now the most common nationality of potential
child victims of modern slavery is British. As she knows,
the NRM is more than a decade old. The criminal
world has moved on and the needs of the children we
are trying to help, as well as those of adult victims, have
changed.

The transformation programme is looking at whether
there are different ways in which we can help victims,
depending on the safeguarding arrangements that may
already be in place and whether children have any
family or parental links with this country. Clearly, the
needs of a child from Vietnam who has no family links
in this country may be very different from those of a
child who has been born and brought up here, with
parents looking after them and with brothers and sisters.
We are trying to find ways to address the needs of all
victims, but particularly child victims in this context.

Local authorities are of course already responsible
for safeguarding and promoting the welfare of all children
in their area, including child victims of modern slavery.
Children’s services must already work in close co-operation
with the police and other statutory and non-statutory
agencies to offer child victims of modern slavery the

support they require. With the background and context
that it is already mandatory, we therefore conclude that
it is not necessary to include that as a further requirement
in the Bill.

I turn to amendment 92 and an early help strategy.
The hon. Member for Croydon Central is right to point
to the need for a focus on prevention, which is a key
part of what the duty seeks to achieve. Early intervention
is an important part of prevention work and reducing
serious youth violence. The duty already sets out the
responsibilities of specified authorities and the work
they are to undertake, which includes risk factors that
occur before a young person has become involved in
serious violence. The specified authorities, including the
local authority that has responsibility for children’s
social care, will be required to consult education authorities
in preparing the strategy. They can also be required to
collaborate on the strategy. As such, the provision should
already ensure that a strategy to reduce and prevent
serious violence would encapsulate early help for this
cohort, so we do not believe that an additional strategy
is required. Again, I refer to the draft statutory guidance
that already has early intervention running throughout
it. Indeed, we plan to add case studies before formal
consultation, to help explain and guide multi-agency
partners.

On amendment 93, children’s social care authorities
have a crucial role to play and significant insights to
share, particularly for those young people at risk of
becoming involved in serious violence, child criminal
exploitation or other harms. However, local authorities
that are already named as a specified authority under
the duty are responsible for children’s social care services.
Therefore, for the reasons I have already outlined, we
do not believe it necessary for the clause to contain the
explicit requirement to consult such services, because
they are within the definition of local authority. Again,
we will make it clear, as part of our draft statutory
guidance on the duty, that social care services, among
other vital services for which local authorities hold
responsibility, must be included.

We believe that amendment 82 is also unnecessary,
given the functions conferred on local policing bodies
by clause 13, which are intended to assist specified
authorities in the exercise of their functions under the
duty and to monitor the effectiveness of local strategies.

I turn to new clause 17 and the important issue of
child criminal exploitation. I thank the hon. Member
for Rotherham for setting out the case for providing in
statute a definition of child criminal exploitation. Child
criminal exploitation in all its forms is a heinous crime,
with the perpetrators often targeting and exploiting the
most vulnerable children in our society. We are determined
to tackle it. There is already a formal definition of child
criminal exploitation included in statutory guidance for
frontline practitioners working with children, including
“Keeping children safe in education” and “Working
Together to Safeguard Children”. In addition, as the
hon. Lady noted, the definition is also included in the
serious violence strategy, published in 2018, the Home
Office’s “Child exploitation disruption toolkit”for frontline
practitioners, and the county lines guidance for prosecutors
and youth offending teams.

We have discussed the introduction of a further statutory
definition with a range of organisations and heard a
range of views. On balance, the Government have concluded
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that there are risks with a statutory definition. Some
partners highlighted the changing nature of child criminal
exploitation. Inherent to such exploitation is that it
evolves and responds to changes in the criminal landscape
and the environment. As such, there are concerns that a
statutory definition could prove inflexible as the nature
of child criminal exploitation adapts.

In addition, as the hon. Lady has rightly noted, the
independent review of the Modern Slavery Act, conducted
by Frank Field—now Lord Field—and by my right
hon. Friend the Member for Basingstoke (Mrs Miller)
and Baroness Butler-Sloss, considered the definition of
child criminal exploitation under the Act and concluded
that it should not be amended, as the definition currently
in place is sufficiently flexible to meet a range of new
and emerging forms of modern slavery.

We believe that our focus should be on improving
local safeguarding arrangements to identify and support
victims of child criminal exploitation, and on working
to ensure that the right support is in place locally to
protect these very vulnerable children.

Sarah Champion: I appreciate, foresaw and understand
all the objections that the Minister raises. As she is a
former barrister and someone who uses the law, does
she agree that it would help to have a definition, as our
witnesses said?

Victoria Atkins: Well, we do have the definition in the
Modern Slavery Act. Modern slavery cases are notoriously
difficult to prosecute because, as with other hidden
harms, they require the involvement of often very vulnerable
people, including adults as well as children. They include
people who might not have English as a language at all,
let alone as a first language, and people who might be
targeted precisely because of their vulnerability. Although
we are looking very much at the context of children, we
know that vulnerable adults have their homes taken
over by county lines gangs to cuckoo and sell their
drugs from, with all the horrendous violence and
exploitation that vulnerable adults have to endure as
part of that.

We will continue to look at this. As evidence develops,
we will be open to that, but, on balance, we have
concluded that it is preferable at this stage to focus on
the local multi-agency safeguarding arrangements, and
to work on the serious violence duty to get a level of
understanding of all the good practice taking place at
the local level, which the hon. Lady and others have
talked about.

One should not view the Bill as being the only thing
that the Government or safeguarding partners are doing
to address concerns. We have increased the dedicated
support available to those at risk and involved in county
lines exploitation, and have provided funding to provide
one-to-one caseworker support from the St Giles Trust
to support young people involved in county lines
exploitation. We are funding the Children’s Society’s
prevention programme, which works to tackle and prevent
child criminal exploitation, child sexual abuse and
exploitation, and modern-day slavery and human trafficking
on a regional and national basis.

We are also working on a public awareness campaign,
#LookCloser, which was rolled out nationally in September
and focuses on increasing awareness of the signs and
indicators of child exploitation so that the public and
frontline services report concerns quickly to the police.
As I say, on balance, at this point, we do not believe that
a statutory definition is the correct approach, but we
are focusing on practical responses to exploitation.

On new clause 47, I have great understanding as to
why the hon. Member for Croydon Central tabled it. It
would require specified authorities to prepare and
implement a strategy to prevent and reduce child criminal
exploitation and to safeguard affected children. We
have, however, built flexibility into the duty to allow
areas to decide which specific crime types are a priority
locally. We have done that deliberately so that local
areas can react to what is needed in their areas. Indeed,
the draft statutory guidance sets that out. Under the
duty as drafted, the specified authorities will already be
able to include child criminal exploitation in their local
serious violence strategies, should that be of particular
concern to them. I very much understand the motivation
behind the new clause, but we are not convinced that a
separate strategy is necessary.

3.15 pm

We are pointing to work to support the intentions
behind the Bill and are working with partners to strengthen
our response to child criminal exploitation. In 2018 we
launched the Trusted Relationships fund to test innovative
approaches to tackling vulnerability among children
and young people at risk of exploitation and abuse.
Indeed, I have had the pleasure of visiting the constituency
of the hon. Member for Rotherham, to see for myself
how that fund works and the palpable difference it
makes to children, including girls who have been exploited
in the way that has already been described. It is really
helping them to understand what has happened to them
and to try to build resilience, to help prevent it from
happening in the future. We also fund Missing People’s
SafeCall service, which is a national confidential helpline
for young people, families and carers who are concerned
that they, or members of their family, are involved in
county lines exploitation.

New clause 58 seeks a strategy for specialist training
on child criminal exploitation and serious youth violence
for all specified authorities under the duty. Training is
one of the key strands that will help equip practitioners
to increase awareness and strengthen their response to
it. Although we understand the motivation behind the
new clause, we believe that it is unnecessary, given that
the draft statutory guidance and, indeed, the existing
statutory guidance, are working together specifically to
safeguard children. The statutory guidance already makes
clear that safeguarding partners are responsible for
considering what training is needed locally and how
they will monitor and evaluate the effectiveness of any
training they commission.

Alex Cunningham: I am interested to hear the Minister
say that there is training to address local issues. I accept
that that is a factor. Surely, though, there should be a
consistent training programme across all professions to
ensure that everybody is approaching these matters in
the same way, albeit taking account of local factors
as well.
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Victoria Atkins: I do not assume that the duty and
the draft statutory guidance preclude that consistency
of standard; but in this arena and also with other crime
types that are hidden and which prey upon vulnerable
people, I am very keen that we encourage innovation.
We are seeing some really interesting work being conducted
through the Youth Endowment Fund. The hon. Gentleman
may be familiar with that; it is a fund that stretches over
a decade. It is protected money of £200 million that is
being invested across the country and is evaluated very
carefully in order to build a library of programmes that
work—and also programmes that do not work: we need
to know both those things, to help local commissioners
make good decisions about what they should be funding
with taxpayers’ money. I am keen that we enable that
sort of innovation.

Of course, consistency of standards is one of the
reasons why we want to introduce the duty—precisely
because we are aware that those areas that have VRUs
may well be a few steps ahead of other parts of the
country that do not have them because they do not
suffer the same rates of serious violence as London or
Manchester, for example. I very much take the point
about consistency, but we believe that that can be addressed
through the duty itself and the draft statutory guidance.

I am going to come to an end soon, Sir Charles.
There is a requirement to include how inter-agency
training will be commissioned, delivered and monitored
for impact in the published local safeguarding arrangements.
That is relevant to the point that the hon. Member for
Stockton North just made. Safeguarding partners must
also publish an annual report on their safeguarding
arrangements, which should include evidence of the
impact of the work of the safeguarding partners and
relevant agencies, including training.

I am pleased that the Committee has had the opportunity
to debate this duty. We have more debates ahead of us, I
suspect. We believe that the three safeguarding partners
already in place, through the multi-agency safeguarding
arrangements that came into being in 2019, are the way
to address some of the important issues raised by hon.
Members in this part of the debate.

Sarah Jones: Sir Charles, I am sorry about turning
my back previously. It was a very appealing amendment
and it is hard not to look.

The Chair: It is a great debate, and I do not want to
stop anyone. I totally appreciate that.

Sarah Jones: I thank the Minister for her response. In
many ways, we are in the same place. We are trying to
make this new duty as effective as it can be. I would like
to test the will of the Committee on amendment 78,
because it is important that, when we are trying to
prevent and tackle serious violence, we safeguard children.
I understand the Minister’s point about duplication,
but not to have that in the Bill would be a huge loss.

The Minister talked about the Home Office funding
that goes to the Children’s Society and the St Giles
Trust for their incredibly important work. They are the
advocates of this; they are the organisations saying to
us that this is what we need to do. The Minister gives
them money but should also listen to their argument,
because it is fundamental and important. On the other
amendments, I appreciate that the Minister is doing
what she can through the guidance and other means.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 8.

Division No. 1]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

Question accordingly negatived.

Sarah Jones: I beg to move amendment 50, in clause 7,
page 8, line 4, at end insert—

“(3A) Specified authorities which are housing authorities must
have particular regard to their housing duties when performing
their duties under this section.”

The Chair: With this it will be convenient to discuss
the following:

Amendment 52, in clause 7, page 8, line 10, at end
insert—

“(d) each registered provider of social housing in the
area.”

Amendment 53, in clause 7, page 8, line 15, at end
insert—

“(d) each registered provider of social housing in the
area.”

Amendment 51, in clause 8, page 9, line 11, at end
insert—

‘(3A) Specified authorities which are housing authorities must
have particular regard to their housing duties when performing
their duties under this section.”

Amendment 54, in clause 8, page 9, line 18, at end
insert—

“(e) each registered provider of social housing in the
area.”

Amendment 55, in clause 8, page 9, line 23, at end
insert—

“(d) any registered provider of social housing in the area.”

Amendment 56, in clause 9, page 10, line 45, at end
insert—

“(f) a registered provider of social housing.”

Amendment 57, in clause 15, page 15, line 5, at end
insert—

“(f) a registered provider of social housing.”

Amendment 58, in clause 16, page 15, line 37, at end
insert—

“(e) a registered provider of social housing.”

Amendment 59, in clause 17, page 16, line 19, at end
insert “or registered provider of social housing”

Amendment 60, in clause 17, page 16, line 22, after
“authority”, insert “or provider”

Amendment 61, in clause 18, page 17, line 3, at end
insert—

“(g) a registered provider of social housing.”
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Amendment 62, in clause 19, page 17, line 10, at end
insert—

“(1A) In section 5 (Authorities responsible for strategies)—

(a) after subsection (1F) insert—

(1G) Responsible authorities which are housing authorities
must have particular regard to their housing duties when
exercising the functions conferred by or under section 6 or
section 7.”

(b) in subsection (2), after paragraph (d), insert—

“(e) every registered provider of social housing in the
area.””

New clause 28—Provision of accommodation to reduce
or prevent risk of serious violence—

In the Housing Act 1996, section 189, after subsection (d),
insert—

“(e) a person at risk of serious violence, if the provision of
accommodation would reduce or prevent the risk of
that person becoming a victim of serious violence.”

This new clause amends the Housing Act 1996 to add those at risk of
serious violence to the list of those who have a priority need for
accommodation, if the provision of accommodation would reduce or
prevent the risk of that person becoming a victim of serious violence.

New clause 29—Code of practice on application of
section 177 of the Housing Act 1996: prevention and
reduction of serious violence—

“The Secretary of State must, before the end of the period of 3
months beginning with the day on which this Act is passed, issue
a code of practice under Section 214A of the Housing Act 1996
on preventing serious violence to provide—

(a) that the application of section 177 of the Housing Act
1996 is to be applied to those at risk of serious
violence so as to ensure that it is not deemed reasonable
for a person to continue to occupy accommodation if
the provision of alternative accommodation would
prevent or reduce the risk of serious violence against
that person;

(b) for the Homelessness Code of Guidance for Local
Authorities to be updated to include a new chapter on
the duties of local authorities under subsections 7(3A)
and 8(3A) of this Act, with particular reference to
preventing and reducing serious violence and safeguarding
young people at risk of serious violence;

(c) that the police shall be responsible for timely collaboration
with housing providers on the reduction of the risk of
serious violence to individuals where the exercise of
housing duties may reduce or prevent the risk of
serious violence; and

(d) guidance on the disclosure of information in accordance
with regulations under section (9)(2) of this Act by
and to specified authorities which are housing authorities
to prevent and reduce serious violence in a prescribed
area, with particular reference to assisting the housing
authority with the prevention and reduction of serious
violence in the exercise of its duties under part 7 of
the Housing Act 1996.”

Sarah Jones: These amendments have been tabled by
my hon. Friend the Member for Walthamstow (Stella
Creasy). They are supported by a vast array of very
sensible organisations, from Redthread to Shelter, from
the St Giles Trust to Barnardo’s. This section of the Bill
sets out the Government’s ambition to reduce violent
crime and address the root causes of serious violence by
making sure that public bodies work together to stop
serious violence. The amendments seek to protect young
people and their families from the growing problem of
gang grooming, harassment and violence.

Many young people, including children in their early
teenage years, experience serious violence and harm as
a direct result of being groomed by criminal gangs in
their neighbourhood. The common factor in these cases
is the need for families and young people to be moved
urgently to a suitable home away from the area of gang
activity to mitigate the risk of harm. The Government’s
serious violence strategy in 2018 identified homelessness
as a risk factor for being a victim or perpetrator of
violent crime and highlighted the significant growth in
vulnerable populations, such as those facing homelessness,
over the past decade.

In communities across the country, a lack of suitable
and affordable housing options and difficulties in accessing
alternative accommodation in a timely manner mean
that vulnerable victims are at risk from serious violence
and exploitation and have no way of escaping. Too
often, desperate pleas by families to social landlords
and local housing authorities to move a household to
safety are not addressed. Housing providers are not
part of planning, with either the police or social services,
for the safety of their tenants, even when they hold vital
information to help. I have sadly experienced several
times in my relatively short time as a Member of Parliament
a family coming to me and saying that they feel that
their son is at risk of being attacked. They want to
move, and the police support the move, but they feel
that there is nowhere for them to move to, or there is no
mechanism for them to be moved in an emergency. On
two occasions, a child has ended up being stabbed
because they were not moved away as quickly as they
should have been, and in one case, before I became an
MP in Croydon, a family who were desperate to move
were not moved and the child ended up being stabbed
and killed.

We see this in communities across the country—it is
not only in London—but in areas of acute housing
need it is particularly acute, as Members would expect.
The amendments tabled by my hon. Friend the Member
for Walthamstow address these challenges, learning from
the way in which domestic violence victims have been
prioritised for housing to keep them safe, and ensuring
that housing providers are statutorily required to play
their part in tackling serious violence.

Research by Centrepoint in 2019 highlighted the
links between youth violence and homelessness. Violence
and exploitation drive homelessness and housing insecurity,
and the experience of homelessness increases vulnerable
young people’s exposure to criminality and risk. A
survey of 227 young people with experience of homelessness
in England and Wales found that one in six had taken
part in criminal activity, such as selling or preparing
drugs, in order to access a place to stay. The London
charity, New Horizon Youth Centre, found that, of a
sample of 102 young people accessing its specialist
youth violence outreach programme, 95% had been
or were currently homeless. Shelter has documented
the fact that stable accommodation has long been
linked to success in reducing reoffending and supporting
rehabilitation. This is not new; I worked for Shelter
years ago and we used to have the same debate on the
impact of homelessness and bad housing. It is significant,
and the likelihood of offending increases significantly if
someone is homeless.

Two recent serious case reviews of 14-year-old children
who were killed as a result of gang violence highlighted
the failings in safeguarding them with regard to housing.
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In the case of one, an offer of accommodation made to
his mother was withdrawn shortly before he was shot
dead in a children’s playground in Newham in September
2017. The serious case review into his death found that
there were

“clear gaps in risk assessments and risk management plans for
Chris”,

including the failure to update the housing manager of
the need to relocate Chris out of the area, and that

“there was a significant missed opportunity in the absence of a
referral to access the Pan-London Reciprocal Housing Agreement.
There were also significant gaps in information sharing between
Children’s Social Care, the Police and the Youth Offending Team
in relation to risk information that could have triggered such a
referral.”

Chris’s mother has spoken of how she struggled to get
housing outside the area where he was at risk:

“When it came to help, there was not much help. I was scared
for him and he was scared for himself. It was just me and him left
to sort this out. The most important one for me was housing, to
get us out of the area. To be out of the clutches of the gangs so he
could continue being a child.”

3.30 pm

Jaden Moodie was also 14 years old when he was
knocked from a moped and brutally stabbed to death in
Waltham Forest in January 2019. His serious case review
found that the housing service was not engaged in
multi-agency discussions about how to respond to his
criminal exploitation. Despite the housing service holding
information not known to any other agency and controlling
resources that were an important component of the
plan to protect him from future criminal exploitation, it
was not involved in discussions about protecting him.

The risk of homelessness massively increases someone’s
risk of exploitation and abuse, and a safe and stable
home is a key element in preventing and reducing
violence, particularly youth violence. However, people
at risk of serious violence face considerable challenges
in accessing suitable alternative housing. For families
already living in secure social housing, moves within
and between landlords’ housing stock can be a critically
effective method of protecting children and young people
from violence and exploitation. It is preferable to having
to end a secure tenancy in order to move into insecure,
poor-quality and expensive temporary accommodation
provided under homelessness legislation.

Mr Goodwill: When the hon. Lady talks about poor-
quality housing, would she say that some of the appalling
housing in Croydon—for example, in the Regina Road
block—is an example of the sort of housing that we
should be trying to improve?

Sarah Jones: I congratulate the right hon. Gentleman
on his political jibe. He is correct to say there are
examples of bad housing in Croydon, as there are in
other parts of the country. It has a massively serious
effect on people’s lives. [Interruption.] I can hear the
hon. Member for Croydon South muttering about it
from a sedentary position.

I will move on to the issue that we are talking about.
When an urgent move is required because of gang
violence, temporary accommodation is often the only
realistic option. The law currently does not prioritise
families in this situation, in contrast with the requirement

for victims of domestic abuse to be treated as a priority
for rehousing. Section 189(1) of the Housing Act 1996
gives victims automatic priority need, so that victims
fleeing domestic abuse are moved urgently and thus
protected. That is not the case when the threat of
violence is external, which means that families are often
forced to choose between giving up a secure tenancy
and making a homeless application to their local authority,
or keeping their secure tenancy and staying somewhere
where they are in danger. The child safeguarding practice
review published last year notes a case where a family
moved back to an area where they were at risk in order
to prevent the loss of their right to permanent housing.
Within months, their son was killed.

The problems do not stop there. Evidence from
practitioners shows how people at risk of violence who
approach their local authorities are often not given
adequate support due to their not being categorised as
priority need under section 189(1) of the Housing Act.
Youth workers who work with victims of gang violence
often try to identify mental or physical health needs in
the family in order to create a workaround. This shows
that the system is not responding to the needs of victims
of violence because of their status as victims. Support
workers at New Horizon Youth Centre in London state
that when young people are found in priority need, it is
often as a result of any mental health conditions that
they have managed to have diagnosed during the centre’s
work with them following a serious incident of violence—it
is not on the basis of being a victim or being at risk of
such violence. In most cases, there is police evidence of
risk, but the support workers have found that this is not
enough to secure a positive priority need decision.

Kate Bond, the youth outreach project manager at
New Horizon Youth Centre, explains: “We have seen so
many cases where violence or the threat of violence is
rejected as a reason for young people to be seen in
priority need under the Housing Act. We have cases
where even though there is clear evidence that someone’s
life is at risk—not only because of their current injuries,
hospital letters and police reports, but also proof from a
range of other relevant services—they are not found in
priority need. Too often, we end up having to pay for
these young people in emergency accommodation and
spend a long time gathering proof under other grounds
for priority need, keeping the young person in limbo.
Traumatised young people are further demotivated by
this process and the sense that their lives being at risk is
not enough to secure them somewhere safe to live. This
continues to put lives and communities at unnecessary
risk. However, even that threshold for proof required by
local authorities before they will place young people in
temporary accommodation can be difficult to reach.
Often, for example, young people cannot go to their GP
because it is in an area where they feel unsafe, so
securing medical proof becomes more challenging and
the diagnosis of mental health conditions more difficult.”

Under sections 177(1) and 177(1A) of the Housing
Act, a person is legally homeless if violence or the
threat of violence means that they cannot be reasonably
expected to remain in their current accommodation,
but the homelessness code of guidance for local authorities
currently provides no guidance for local authorities on
how to consider whether an applicant might be in
priority need because their current home puts them at
risk of gang violence, harassment or grooming. Currently,
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there is only general advice on the assessment of violence
in paragraph 8.36, whereas the assessment of domestic
abuse is dealt with in some detail by the statutory
guidance. The guidance also says that a shortage of
housing could be taken into account when considering
whether a family should be moved.

Housing providers such as local authorities or housing
associations may also hold critical information that can
be used as evidence to support the homelessness application,
safeguarding, or police investigations. They may be able
to support young people and families to access alternative
accommodation. Practitioners are reporting, however,
that housing representatives are often not included in
relevant case forums and discussions on families at risk
of harm. Similarly, when people fleeing violence present
at their local authority for rehousing, there is currently
no duty on the local authority to seek information from
the police to ascertain the level of risk when assessing
the housing application.

As I said, amendments 50 to 62, and new clauses 28
and 29, were drafted by my hon. Friend the Member
for Walthamstow in collaboration with the co-chairs
of the Housing Law Practitioners Association and
Garden Court Chambers, and with the backing of
many organisations such as Centrepoint, New Horizons
Youth Centre, Shelter, Crisis, Barnardo’s, the Big Issue
Foundation, St Basils, Catch-22, Redthread, Homeless
Link, Nacro, the Revolving Doors Agency, Fair Trials
and the St Giles Trust.

New clause 28 would ensure that we learn from best
practice of housing support services for victims of
domestic violence, and that those who are at risk of
violence owing to gang behaviour are prioritised for
rehousing away from harm. For children and adults
affected by and at risk of serious violence, seeking
support to secure a safe place to live can be extremely
difficult. Evidence from practitioners shows how young
people, care leavers, people with multiple needs, and
families facing threats of violence are not given adequate
support when approaching their local authorities to
seek help moving out of harmful situations because,
despite meeting the threshold for vulnerability, given
that they have fled violence or threats of violence, they
are not seen as in priority need. In many cases, they do
not receive the initial duties and assessment to which
they are entitled under the Homelessness Reduction
Act 2017. New clause 28 is designed to remove that
hurdle and set outs clearly that anyone at risk of violence
is in priority need, whether the violence takes place
inside or outside the home.

New clause 29 would ensure that the current homelessness
code of guidance is updated to take into account the
specific needs of those fleeing gang violence and
exploitation. Serious cases reviews have shown that the
current guidance is not sufficient and young people are
paying the price with their lives. Victims of serious
violence are often forced to choose between remaining
in an area where they are at risk or making a homeless
application and giving up a secure tenancy. In the
financial year 2019-20, more than 7,000 households
were recognised as being at risk of or experiencing
non-domestic violence and abuse and seeking homelessness
support. It is right that the departmental guidance
provides specific guidance for people in that situation.

Homelessness and housing precarity are significant
contributing factors to children and adults becoming
vulnerable to violence as they respond to offers of
accommodation from those seeking to exploit them.
Prevention of that trend and early intervention to reduce
the harm they may face requires their housing needs to
be met quickly and appropriately. The current homelessness
code of guidance highlights certain vulnerabilities faced
by groups such as young people, care leavers and victims
of trafficking, who should be considered as part of the
housing application, but there is little guidance around
young people at risk of violence and exploitation. By
enhancing the current code of guidance so that local
authorities take into account the needs of people at risk
from serious violence, the Government would ensure
that the needs of that vulnerable group specifically are
considered by local housing authorities to protect them
from further risk of violence. Amendments 50 to 62 would
ensure that registered social landlords are involved and
consulted in local efforts to reduce serious violence, and
that there is timely co-operation between the police and
local housing authorities to prevent serious violence.

Part 2 of the Bill outlines the model for multi-agency
working to prevent serious violence. The horrific cases
in the serious case reviews tell us that there is no
effective multi-agency response to preventing serious
violence that does not include housing. These amendments
will ensure that registered social landlords are included
in the new duty and ensure that there is timely information
sharing between the police and RSLs for the purpose of
preventing serious violence. By supporting effective multi-
agency working between all partners, the Government
can ensure that housing is considered as an essential
part of a comprehensive public health approach to
tackling and preventing the serious use of violence.

As I have said, there is provision in law and in
practice for people fleeing domestic violence to have a
route out of that violent situation, through their local
authority and the definition of priority needs. There is
not the same route out for those at risk of gang violence
in their area, and I have seen the consequences of that.
These amendments would put those at risk of serious
violence on the same footing as those at risk of domestic
violence. I would be grateful if the Minister could
consider these amendments.

Victoria Atkins: We very much recognise the valuable
contribution that local authorities and housing associations
are able to make as part of local efforts to prevent and
reduce serious violence. Local authorities are responsible
for the delivery of a range of vital services for people
and businesses in a local area, including housing and
community safety. It is expected that such responsibilities
will be key to the role they play in local partnership
arrangements as they contribute to the development
and implementation of the duty. As such, they will be
best placed to provide a strategic overview of and
information about housing and associated issues in the
local area.

The statutory guidance for the duty makes clear that
such duties are relevant and should be considered as
part of the work to meet the requirements of the serious
violence duty. We therefore do not consider it necessary
to stipulate in legislation that such authorities must
have due regard to their housing duties when meeting
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the requirements of the serious violence duty, as there
will be a requirement for them to have due regard to the
statutory guidance in any case.

Moreover, existing legislation is already designed to
ensure that social housing is prioritised for those who
need it most. The Ministry of Housing, Communities
and Local Government will continue to work with the
relevant sectors to ensure that the guidance is clear and
fit for purpose, in relation to this crucial point, ahead of
the duty provisions coming into force. When it comes to
recognising and protecting the groups of people most at
risk of involvement in serious violence, we are aware
that housing and risk of homelessness are factors to be
borne in mind, but we remain to be persuaded that an
explicit reference to registered providers of social housing
within the provisions for the duty is the correct approach
to take in this instance.

One of the key requirements of the serious violence
duty will be for specified authorities in a local area to
work together to identify the causes of serious violence
and, in doing so, ascertain which groups of people are
most at risk locally. Legislation already dictates that,
where a local housing authority requests it, a private
registered provider of social housing or registered social
landlord shall co-operate to such extent as is reasonable
in the circumstances in offering accommodation to
people with priority under the authority’s allocation
scheme. That includes lettings allocated to those in
priority need and those requiring urgent rehousing as a
result of violence or threats of violence. Statutory guidance
on allocations was issued in 2012, and local authorities
must pay due regard to it.

Furthermore, the Regulator of Social Housing’s tenancy
standards make clear that private registered providers
of social housing must co-operate with local authority
strategic housing functions. Those who are at risk of
violence should already receive support if they are in
need of social housing and/or if they are at risk of
homelessness. However, it is important that local authorities
are able to respond according to the needs of the
specific local area and of the particular person. We are
concerned that the amendment, which applies only to
the social housing sector and not the private rental
sector, may inadvertently single out and potentially
stigmatise social tenants as being associated with serious
violence, which I am sure nobody wants to flow from
that.

3.45 pm

In relation to new clauses 28 and 29, again, I share
the hon. Lady’s ambition to ensure that all victims of
serious violence are supported, ensuring they have an
alternative suitable offer of safe and secure accommodation
available to them. It is vital that those at risk of serious
violence who are homeless or at risk of homelessness
are supported to find an accommodation solution that
meets their needs and reflects their individual circumstances.
I think “an accommodation solution” means a home,
but I will try to de-jargon this while I am on my feet.

The MHCLG believes that the current approach,
which considers the vulnerability of the applicant on a
case-by-case basis, is the most appropriate means of
determining priority for accommodation secured by the
local authority. Existing legislation and the accompanying
statutory homelessness code of guidance, to which local
authorities must have regard, already make sufficient

provision to ensure that this group is able to access
accommodation if they are vulnerable as a result of
being homeless due to threatened or actual violence.

Furthermore, the Housing Act 1996, as amended by
the Homelessness Reduction Act 2017, puts prevention
at the heart of the local authority’s response to homelessness
and places duties on local housing authorities to take
reasonable steps to try to prevent and relieve a person’s
homelessness. When assessing if an applicant is homeless,
local authorities should consider any evidence of violence
and harassment. The law already provides that it is not
reasonable for a person to continue to occupy
accommodation if it is probable that this will lead to
violence against them, their family or their household.
That means that they will already be entitled to support
to address their housing need, provided they are eligible.

As for new clause 29, as I have already indicated, the
statutory homelessness code of guidance is relevant
here. It is clear in chapter 23 of that guidance that:

“Young people, who become involved in gang related activity,
whether as victims or perpetrators, sometimes face particular
risks”

and that:
“Housing authorities should work with police, offender managers

and specialist services to coordinate activity to minimise risk and
prevent homelessness.”

The Department is therefore of the view that to introduce
another code of practice that local authorities must
follow, in addition to the existing code of guidance,
could lead to confusion among local authorities. It is
also important that local authorities are able to adapt
their service delivery model to respond to the needs of
their local areas and that, of course, is consistent with
the aims of the serious violence duty. In the light of the
measures above, I invite the shadow Minister to withdraw
the amendment on behalf of the hon. Member for
Walthamstow.

Sarah Jones: It is unusual for housing and the Home
Office to be in the same conversation, which is possibly
why the Minister was using strange terminology more
akin to the MHCLG.

Victoria Atkins: Yes!

Sarah Jones: That is something that we need to try
and shift over the long term and that is the point of the
clauses and amendments.

I understand the Minister’s points. On new clause 28,
there is a clear argument that there is provision on
domestic abuse but not a provision for violence outside
of the home in a similar way. Now is not the time to
press the new clauses to a vote, because that comes at
the end of the Bill’s time in Committee, and I am happy
to leave the amendments. However, I hope the Minister
will encourage housing organisations, through the process
of the new duty, to be part of the conversation because
they are absolutely crucial, as I have seen for myself. I
beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Sarah Jones: I beg to move amendment 116, in
clause 7, page 8, line 10, at end insert—

“(d) the local voluntary sector and local businesses.”

This amendment would create a duty to consult the voluntary sector
and local businesses in preparing a strategy to prevent and reduce
serious violence in an area.
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The Chair: With this it will be convenient to discuss
the following:

Amendment 81, in clause 7, page 8, line 30, leave out
“from time to time” and insert “every two years,”.

This amendment would require the specified authorities for an area to
prepare and implement a revised strategy every two years.

Amendment 87, in clause 8, page 10, line 4, leave out
“from time to time” and insert “every two years,”.

This amendment would require collaborating specified authorities for
an area to prepare and implement a revised strategy every two years.

New clause 59—National Serious Violence Oversight
Board—

“(1) The Secretary of State must appoint a board, to be known
as the National Serious Violence Oversight Board.

(2) The Board will be comprised of the Secretary of State, who
will be the chair of the Board, and such other people as the
Secretary of State considers appropriate.

(3) The duties of the Board are—

(a) to review local serious violence strategies,

(b) to share relevant data relating to such strategies, and

(c) to share good practice in the preparation and
implementation of those strategies.

(4) Not later than two years after the date on which this Act is
passed, and every two years thereafter, the Secretary of State
must lay before Parliament a report from the Board on the
progress of the duty to collaborate and plan to prevent and
reduce serious violence.”

Sarah Jones: Amendment 116 would create a duty to
consult the voluntary sector and local businesses in
preparing a strategy to prevent and reduce serious
violence in an area. As part of the new duty, several
public authorities are required to consult each other,
but some agencies are missed out, including the voluntary
sector and local businesses. The amendment was tabled
by my hon. Friend the Member for Vauxhall (Florence
Eshalomi). It comes from the all-party group on knife
crime, who worked with Barnardo’s on this amendment.

The voluntary sector holds crucial information and
intelligence about what really happens in families and
communities. The sector includes organisations that
directly support victims and offenders and can help to
bring their voices and experiences into policy making.
They often know what works and what does not. Local
areas will not be able to tackle serious violence without
engaging with the voluntary sector’s knowledge and
local intelligence.

Local businesses are also crucial in tackling serious
youth violence. If we have learned anything from our
work in child sexual exploitation, places are just as
important to safeguarding as people—shopping centres,
cafés, taxi ranks and gyms. Preventing violence cannot
be done without their input.

Sarah Champion: I appreciate that my hon. Friend is
making that point because, when it comes to Rotherham
and what happened in child sexual exploitation, the
community did know about it and did try to report it at
the time, but to very little effect, unfortunately. Crucially,
the voluntary sector stepped up, with much of the work
done through charitable funds to try and support the
young people. That needs recognition in the Bill, not
least so that some resources will flow through afterwards,
because the voluntary sector has its arms around the
community. It is the eyes and ears of the community.

We ought to embrace that, and the statutory bodies
ought to have a duty to negotiate, engage and listen to
and respond to the voluntary community’s wishes.

Sarah Jones: I thank my hon. Friend for her intervention
and for her points about Rotherham. It is absolutely
clear that the voluntary sector and local businesses are
part of the solution and should therefore be part of the
conversation and strategy. Their kind of preventive
work will make the serious violence partnerships effective.
Local businesses and the voluntary sector are a crucial
part of that type of safeguarding.

Amendments 81 and 87 are straightforward. We felt
that the language in the Bill was rather loose. For
instance, it states that the specified authorities for an
area must “from time to time” implement a revised
strategy. Quite a lot of the organisations that we spoke
to felt that “from time to time” could mean “not really
ever at all” if they do not fancy it. Although I appreciate
that the Minister might say that she wants local
organisations to do what is right for them, “from time
to time” felt too loose, so we suggested that the strategies
should be refined every two years.

New clause 59, tabled by my hon. Friend the Member
for Vauxhall, would require the Government to establish
a national serious violence oversight board. The duties
of the board would be to review local serious violence
strategies, to share relevant data at a national level in
relation to such strategies, and to share good practice in
the preparation and implementation of those strategies.
The board should be fed into by individual strategies
for each local area to take into account the different
patterns of risk, crime, vulnerability and exploitation
found across the country. The oversight board could
then feed in the relevant information across different
Departments to achieve a joined-up approach to preventing
serious violence.

Sarah Champion: The Minister has not said that the
door is closed on the definition of child criminal
exploitation. To take that one particular example: we
would be looking at a range of definitions to which the
local authority serious crime board could respond, meaning
that we would again be in the dark days of a postcode
lottery. Does my hon. Friend agree that, unless these
definitions are in place, something like she is proposing
makes absolute sense in order to get that uniformity of
service? We are trying to prevent crime and support
victims, so a simple measure would be to have an
oversight body to make sure it happens.

Sarah Jones: I agree with my hon. Friend. It is always
good to look back at what has worked in the past, and I
go back to the example I cited earlier of the teenage
pregnancy strategy. There was a defined strategy from
central Government that was overseen centrally but
delivered locally, so that there was room for local flexibility
according to what was needed. However, there was also
a clear set of parameters within which people should be
operating, and an expectation of what they should be
delivering with what was actually quite a targeted approach.
The Prime Minister used to receive daily data on what
was happening in each local area. I am quite a fan of
gathering data centrally and trying to push change as
much as possible, so I agree with my hon. Friend.
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Similarly, a national serious violence oversight board
would be able to analyse national trends and provide
real scrutiny of what is and is not working across the
country. Strategies need to feed into somewhere central
so that the national landscape can be understood and
that good and bad practice can be shared. The Minister
talked earlier about that balance between what we allow
local police authorities to do and what we set nationally.
That conversation about how much we control from the
centre and how much we allow people to feed in locally
is always happening. The change suggested by new
clause 59 is for a local and national mechanism in which
at least the information can be gathered and analysed,
so that we can see who is doing well and who is not
doing well, and then respond appropriately.

Serious violence inevitably crosses boundaries. Effective
responses to child exploitation, for example, are often
hampered by the fact that it is a form of abuse that
takes place across the boundaries of all the different
police forces and local authorities in England and Wales.
That creates inevitable fragmentation.

While the National County Lines Co-ordination Centre
has helped to deliver a more joined-up approach to
policing of child exploitation, the same joined-up approach
is not found between the police and other agencies, or
between different local authority areas. It would be
impossible to tackle serious violence without some form
of national oversight of the strategies. Learning and
best practice can be shared at a national level. We see
from the findings of the serious case reviews that sharing
is still not effective, resulting in the same failings occurring
again and again. We do not want that to happen with
the serious violence partnerships as well.

Under the previous Prime Minister there was a serious
violence taskforce, which was disbanded and replaced
with the National Policing Board, but the National
Policing Board looks at all parts of the policing system
and has a different function altogether. We need some
oversight that specifically addresses serious violence.
When the right hon. Member for Maidenhead (Theresa
May) was Prime Minister, a unit to tackle violence was
set up in the Cabinet Office, but I am unsure whether it
still exists. Does the Minister know? Either way, she
might consider the amendments suggested by my hon.
Friend the Member for Vauxhall and consider a kind of
national co-ordination of the strategies to ensure that
they are as effective as possible.

4 pm

Victoria Atkins: We very much agree that voluntary
and community sector organisations and local businesses
are key to working with young people to tackle issues
relating to serious violence and crime, and indeed to
offering alternative opportunities to young people. One
of the non-legislative measures that I am working on at
the moment is bringing together the private and public
sectors to offer opportunities by way of training, work
placements and so on to young people who at the
moment may believe that their life chances involve
joining a gang and earning their money that way. We
have to give young people a range of alternatives, so I
very much agree with the motivations behind all these
amendments, but particularly those that seek to involve
charities and businesses.

I should point out that clause 9—“Power to authorise
collaboration etc. with other persons”—is very much
intended to include charitable organisations in the serious

violence duty. We did not feel that it was right to put a
duty on charities, but we did very much want to reference
their ability to be included and involved in both the
drawing up and the implementation of the strategy.

We are not persuaded that amendment 116 is necessary,
because of the way it is drafted. It would potentially
create significant new burdens if specified authorities
were required to consult all voluntary sector organisations
and businesses in the local area, as opposed to those
that they considered to be most relevant to the local
strategy for preventing and reducing serious violence.

I will shamelessly take this opportunity to mention,
by way of example, the wonderful Louth Navigation
Trust in my constituency. Wonderful charity though it
is, I think it would itself accept that it is probably not
able to assist in the drawing together of a serious
violence duty in the way that specialist charities, such as
St Giles Trust, Redthread and the other organisations
that we all know and work with. will be able to do. That
was a flippant example—forgive me—at 4 o’clock on a
Tuesday afternoon.

Turning to amendments 81 and 87, we very much
agree that it is important for serious violence strategies,
required by chapter 1 of part 2 of the Bill, to be kept
under review to ensure that they remain relevant and
address the current issues affecting local areas at the
time when they are being implemented. However, we
are concerned as to whether an explicit requirement for
revised strategies to be prepared and implemented every
two years is the correct approach to take.

The duty is a key part of our work to prevent and
reduce serious violence, focusing very much on prevention
and early intervention, and informed by the evidence.
We have been clear that a key focus of the duty, as I
have said, should be on early intervention and prevention.
That is why we have included a requirement for specified
authorities to identify the kinds and causes of serious
violence in the local area and the work that flows from
that. It is therefore clear that local strategies should
include a combination of short-term as well as longer-term
initiatives aimed at preventing and reducing serious
violence.

The draft statutory guidance for the duty makes it
clear that local partnerships should review their strategy
on an annual basis. Such reviews should consider how
the interventions and solutions have affected serious
violence in their area—considering, for example, crime
statistics, and accident and emergency data. A review
may well highlight the need for a refreshed strategy, for
example where new and emerging crime types are
identified—there may be the emergence of a new county
line in their area—but we do not expect that to be the
case every time.

We know that specific initiatives and actions that
focus primarily on early intervention may not have a
discernible effect on serious violence levels immediately.
An assessment of the effectiveness of a local strategy
conducted only two years after the strategy is first
prepared may not capture the potential long-term impact
and, therefore, may render it ineffective and in need of
revision. Perhaps there would be a fairer analysis if a
little more time were permitted to enable the interventions
to take hold.

We want to ensure that local area resources are
directed towards delivering on the strategies that they
have prepared, instead of being diverted towards the
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preparation of revised strategies because there is a
calendar they must keep to. I am reminded of a phrase
about being driven by data and not dates, and wonder
whether it is appropriate here.

I believe that specified authorities in local areas will
be best placed to determine the necessary frequency of
revisions in their own strategies, and that the existing
requirement for strategies to be kept under review will
ensure that a revision will be necessary and timely,
rather than simply a formality. I see a role for hon.
Members in that. I hope that they will watch closely
what their areas are doing under this duty, and they will
be able to highlight any concerns they have about the
appropriateness, timeliness and so on of strategies and
their revisions.

Finally, new clause 59 would require the creation of a
statutory national serious violence oversight board, to
be appointed and chaired by the Secretary of State.
There will need to be a system in place to monitor
progress in relation to the duty. There may be a useful
role for the Government to support the process, but we
question whether it is necessary to include the detail of
such arrangements in the Bill. We will consider non-
legislative options, which will in all likelihood feature in
our statutory guidance for the duty. That will ensure
that specified authorities are able to have a say in the
arrangements, through a public consultation, following
Royal Assent, including any proposed role for central
Government, before they are established.

We expect to detail any role for Government in
monitoring progress and activity in relation to the
requirements of the serious violence duty to be included
in the version of the draft statutory guidance, to be
consulted on following Royal Assent. It is worth noting
that specified authorities will already be expected to
monitor their own progress, through the requirement to
keep their strategy under review. Police and crime
commissioners and those areas where mayoral offices
have responsibility for policing will also have the
discretionary power to monitor the performance of the
specified authorities against their shared objectives.

Furthermore, community safety partnerships have a
statutory requirement to keep the implementation of
their strategies under review, for the purposes of monitoring
effectiveness and to make any changes to strategies
where necessary or expedient, and to publish the outcomes
of each review. In the light of the explanations I have
given, I ask the hon. Member for Croydon Central to
withdraw her amendment.

Sarah Jones: I heard what the Minister said, in particular
about amendments 81 and 87. She said that she did not
want to push organisations towards having to prepare
revised strategies all the time. She also said that the
guidance advises them to review their strategies on an
annual basis. We are in the position of having both
things at the same time.

I hear what she says and am reassured by the need to
look at it on an annual basis. I do think the phrase
“from time to time” is slightly too loose to be in the Bill.
We have seen the need for both short-term and long-term
planning and we need to get that balance right. A lot of
the violence reduction units, within PCC areas, say they

want to be able to plan and get money beyond a year. At
the moment, their money is given annually, which is
very prohibitive. That is worth bearing in mind.

I heard the Minister say that there will be systems in
place to monitor success and that she will look at what
such systems could be. I was reassured by that and hope
that she will ensure they have the teeth and resources to
analyse what is happening across the country. On that
basis, I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the Bill.

The Chair: With this it will be convenient to discuss
the following:

Clauses 8 to 10 stand part.

That schedule 1 be the First schedule to the Bill.

Clause 11 stand part.

That schedule 2 be the Second schedule to the Bill.

Sarah Jones: As I said, the Opposition welcome the
intention behind the serious violence duty, which is to
facilitate that multi-agency response to tackling and
responding to violence in a local area. However, we
have concerns about how the duty will operate in practice
and how it will instruct local partners to respond, in
particular to vulnerable children. As has been said in
the Committee today and by a number of organisations,
the duty as drafted will not facilitate a safeguarding
response to children experiencing serious violence. I
hope that the Minister will build and reflect on our
debate on that.

I will take this opportunity to thank all the organisations
that have attended so many meetings and done so much
work in this area, particularly the Children’s Society,
which helped draft several of the safeguarding amendments.
Safeguarding and protecting children and vulnerable
young people from harm should be the first priority of
statutory agencies and any subsequent duty for these
agencies to co-operate with one another. If a young
person is found to be at risk of or experiencing serious
violence, any responsible adult is duty bound to report
that to child protection. Clauses 7 to 11, which set out
the duty, do not mention the word “safeguarding” once,
and nor do they signal the need for the specific involvement
of children’s social care teams in creating a strategy to
prevent violence in a local area.

It remains unclear what activity the Government
want to see flowing from the duty to co-operate. Three
measures of success identified in the guidance are homicide
rates, hospital admissions for knife or sharp object
assaults, and police-recorded knife crime. Having just
those measures might have a short-term impact, but
that will not address the underlying drivers of serious
violence and therefore might not have the long-lasting
impact we are hoping for.

The duty is clearly framed as a crime reduction
initiative, and it is right that it should be, but it is not a
safeguarding tool, and the Opposition believe that it
must focus on both. As we know, violence drives violence,
and if the Government want properly to follow a public
health approach to tackling serious violence, they cannot
treat violence as if it happens in a vacuum.

Improving children’s safety and the wider safeguarding
of children are integral to tackling the drivers of serious
violence. The Opposition believe that without that focus,
the Government risk those well-intentioned measures
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leading to a more punitive approach to vulnerable
children. It would be good if the Minister reflected on
our points about safeguarding and perhaps thought
again about that work as well as the child criminal
exploitation points made so well by my hon. Friend the
Member for Rotherham and supported by so many.

Without enough funding for this work to take place,
it will be very difficult for local authorities, whose
resources are already very squeezed, to put in place
strategies that will have an impact on the likelihood of
children getting involved in violence. One example that
the all-party parliamentary group on knife crime and
violence reduction looked at a lot was youth services,
which on average have been cut by about 40% across the
country. It is possible to map a correlation—we did this
work with Barnardo’s—between those areas that have
made the largest cuts to youth services and those with
the largest increase in knife crime. Obviously, we cannot
point to an immediate cause and say that a violent
crime occurred because a youth centre closed, but there
is a correlation between those areas with the highest
cuts and those with the fastest increases in knife crime.
With the wider issues of funding and supporting local
authorities, whether that is children’s social services or
youth work—all that important work—it will be difficult
for the Government to achieve what they want.

4.15 pm

Mr Goodwill: As a former Children’s Minister, I
know that there is no direct correlation between funding
and outcomes. Indeed, some of the most cost-effective
local authorities in terms of children’s services are those
that do not use a lot of agency work, which is cheaper
than some of the least effective, which tend to spend
more in some cases.

Sarah Jones: The right hon. Gentleman makes an
interesting point. I can provide the evidence that maps
those areas that have made the largest cuts to youth
work and the areas that have seen the largest increase in
violence. There was not a direct causation, but there
was a pattern and a trend. Although these things are
not absolute, the evidence for every local authority
shows that there was an impact. Youth work is known
to be effective as an adult intervention with young
people who perhaps do not have parental involvement
in the way that we would want.

Mr Goodwill: I understand the hon. Lady’s point, but
often it is the local authorities that are failing, with a big
backlog of work, that find they cannot recruit, and
therefore have to rely on agency social workers and
foster carers. That means they are spending a lot more
money. Some of the better ones, such as North Yorkshire,
have very few agency workers because they can keep it
in house and delivery it cost-effectively.

Sarah Jones: Yes, that is a separate point that the
right hon. Gentleman is right to make. Agency workers
are not invested in the organisation they work for; they
do not know the area; they are more expensive and
often not as effective. My point is that the significant
reduction in funding for local authorities will inevitably
have an impact on their ability to implement this duty. I
hope that the Minister and the Home Office will push
forward the argument for more funding for local authorities.

Victoria Atkins: I hope that the Committee feels that,
in my responses to the amendments, I have dealt with
the substance of most of the clauses. I want to emphasise
that clause 8 is included to reflect the fact that, particularly
in the instance of county lines gangs, criminal gangs do
not respect county boundaries, police force areas or
local authority areas. They will reach their tentacles
across the country, wherever they think there is a market
and they can do their harm. The clause encourages and
requires authorities to collaborate to address those concerns.

Sarah Champion: Does the Minister agree that they
are keen to look at the legislation to see where it is
weakest, and to target accordingly?

Victoria Atkins: Criminal gangs are keen?

Sarah Champion: Yes.

Victoria Atkins: Very much so. Criminal gangs are
very adept at spotting Government and local priorities
and adjusting their behaviours. During the global pandemic,
still some county lines were adjusting their methodology
to evade detection when they were moving around the
country. It is disgraceful, disgusting behaviour, and I
hope that this duty and the requirement to collaborate
will help to address that.

On the point that the hon. Member for Croydon
Central made about housing priority need and the
comparison with domestic abuse dealings in the Domestic
Abuse Act 2021, I will arrange for a letter to be written
to her on that point. Unless there are any more interventions,
I will sit down.

Question put and agreed to.

Clause 7 accordingly ordered to stand part of the Bill.

Clauses 8 to 10 ordered to stand part of the Bill.

Schedule 1 agreed to.

Clause 11 ordered to stand part of the Bill.

Schedule 2 agreed to.

Clause 12

PREVENTING AND REDUCING SERIOUS VIOLENCE

Sarah Jones: I beg to move amendment 91, in
clause 12, page 12, line 34, at end insert—

“(5) In exercising their functions under this Chapter, specified
authorities must have particular regard to reducing serious
violence against women and girls, including street harassment,
and reducing instances of hidden harm resulting from serious
violence.”.

The Chair: With this it will be convenient to consider
clause stand part.

Sarah Jones: Clause 12(4) states that the duty introduced
in chapter 1 will predominantly be focused on the most
serious forms of violence, which are marked by:

“(a) the maximum penalty which could be imposed for any
offence involved in the violence,

(b) the impact of the violence on any victim,

(c) the prevalence of the violence in the area, and

(d) the impact of the violence on the community in the area.”
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While those are all extremely important, we would like
the Government to emphasise in the duty protection
and support for women and girls. It should be in the Bill
that violence against women and girls counts as serious
violence. We know that women are more likely to be
victims of hidden harm and domestic abuse, which does
not conspicuously contribute to the prevalence of violence
or the impact of violence on the community in an area.
During covid, we saw an increase in domestic abuse. I
spoke to a primary school head in my constituency who
said that in a year they would usually deal with one or
two cases of domestic violence affecting their pupils,
but at that point they were dealing with seven family
cases. Those issues are often hidden and so, as I say, do
not necessarily impact on the community in an area in
the same way as violent street crime would.

Sarah Champion: Does my hon. Friend agree that
some violence is gendered, and that recognition of that
in the Bill is a necessary inclusion?

Sarah Jones: I thank my hon. Friend for that point,
which is exactly the point I was about to make. She is
completely right. This is in some senses an addition.
Perhaps the Minister will say it is for local organisations
and agencies to decide what to prioritise, but the reality—this
is not a criticism—is that this duty was conceived at the
height of concerns about street violence, violent crime
and knife crime, and we may all be a little bit to blame
for not focusing as well on the gendered violence and
hidden violence that does not make the headlines in the
same way, but is equally important. One feeds the other:
if there is violence in the home, there is often more
violent behaviour from children because they learn that
behaviour. Gendered violence is just as important but
is perhaps not as highlighted and talked about as it
should be.

Women from all parts of the country, from all
backgrounds, young and old, are killed every week.
Last year, the number of female homicide victims in
England and Wales reached its highest level since 2006,
up 10% on the previous year. That is true of not only
murder but all kinds of violence against women and
girls. For the year ending March 2020, the crime survey
for England and Wales estimated that 7.1% of adults
aged 16 to 74 years had experienced sexual assault by
rape or penetration. Domestic violence, already endemic
across Britain, increased significantly during the covid
pandemic, with 260,000 domestic abuse offences between
March 2020 and June 2020 alone.

Amendment 91 would ensure that specified authorities
have particular regard to reducing serious violence against
women and girls, including street harassment, and reducing
instances of hidden harm resulting from serious violence.
I hope that the Minister will consider the amendment in
the spirit in which it is presented. This would be a very
useful thing for local agencies to do. It is incredibly
important and is part of the wider violence picture and
should therefore be included in the Bill.

Victoria Atkins: As hon. Members will be aware,
tackling violence against women and girls is one of the
Government’s key priorities. These abhorrent crimes
have no place in our society. This Government are

committed to ensuring that more perpetrators feel the
force of the law and to improving our support for those
who suffer at the hands of abusers.

We have taken action to tackle all forms of violence
against women and girls by introducing legislation around
forced marriage, female genital mutilation and the disclosing
of private sexual photographs. More recently, the landmark
Domestic Abuse Act 2021 will bolster our response to
domestic abuse at every level. The Act includes placing
a duty on local authorities to provide support to victims
of domestic abuse and their children in refuges and
other safe accommodation, as well as many other things.
What I have said about here it does not do justice to the
Act, but we recognise also that legislation is not the only
answer. Local authorities and others have a role to play
in tackling violence against women and girls, which is
why we provide funding to support victims of such
crimes.

We have refrained from including in the duty set out
in the Bill a specific list of crime types that must be
included in a serious violence strategy for a local area.
We have also refrained from prioritising one type of
victim over another. This is to allow local strategies to
take account of the most prevalent forms of serious
violence in the locality, and the impact on all potential
victims. Forms of serious violence will vary between
geographical areas and we want to enable partners to
adapt and respond to new and emerging forms of
serious violence as they develop and are identified. That
could include domestic abuse or others forms of violence
against women and girls, but the Government believe,
as set out in the duty, that it should be for authorities to
determine what their specific priorities should be for
their area. That is consistent with the model of police
and crime commissioners and mayors who have policing
responsibilities for setting priorities for policing.

In making any such determinations, they must consider
the maximum penalty that could be imposed for any
offence involved in the violence, the impact of the
violence on any victim, the prevalence of the violence in
the area and the impact of the violence on the community
in the area. It is anticipated that work to answer these
questions would form part of the development of a
strategic needs assessment and strategy. The approach
of including a specific offence, as is urged in the amendment,
is not consistent with the wider approach.

We are committed to going further in our efforts to
tackle violence against women and girls, which is why
we will be publishing a new cross-Government strategy
tackling violence against women and girls, which will be
followed by a complementary domestic abuse strategy. I
look forward to their publication to set out our approach
to tackling all forms of violence against women and
girls, including street harassment.

I hope these assurances and our commitments to
future work in this area mean that the hon. Lady will be
content to withdraw her amendment.

Sarah Jones: I hear what the Minister is saying and I
applaud the work that has been done thus far on
violence against women and girls, but I believe that the
list in clause 12(4) that she just read out steers the whole
process in the direction of serious street violence and
youth violence, without a nod to the incredibly point
about violence against women and girls, so I would like
to test the will of the Committee on amendment 91.

Question put, That the amendment be made.
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The Committee divided: Ayes 4, Noes 8.

Division No. 2]

AYES

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

Question accordingly negatived.

Clause 12 ordered to stand part of the Bill.

Clause 13

INVOLVEMENT OF LOCAL POLICING BODIES

4.30 pm

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to consider
clauses 14 and 15 stand part.

Victoria Atkins: Again, Sir Charles, I am trusting it to
the Committee.

The Chair: Then I will turn to the shadow Minister. Is
it Mr Cunningham or Sarah Jones?

Sarah Jones: I would be very happy for my colleague
to speak, as I am slightly fed up of my own voice, but I
will carry on.

The Chair: You seem to be carrying a lot of the
burden today.

Sarah Jones: I just wanted to raise a couple of concerns.
We have not tabled amendments to the clauses, but I
want to bring some issues that have been raised to the
attention of the Committee.

Clause 14 would give the Secretary of State powers to
make regulations regarding how PCCs or mayors can
assist serious violence partnerships. It would allow
education, prison and youth custody services to collaborate
in order to prevent and reduce serious violence; it would
also allow them to collaborate with SVPs. Subsection (5)
places a duty on a relevant authority to collaborate with
other relevant authorities for the purpose of preventing
and reducing violence, if requested to do so by another
relevant authority. The example provided in the explanatory
notes is that
“a local young offenders’ institution may choose to collaborate
with a secure children’s home located in the same area if they are
experiencing similar issues with serious violence within their
institutions.”

That makes sense, but we believe that there needs to be
some nod in that process towards the focus on the
safeguarding responsibility for children. It is important
that the duty does not just become an intelligence-gathering
exercise instead of a proper data-sharing exercise, so we
want to ensure that people can be protected and prevented
from getting involved in serious violence.

Clause 15 would impose a duty on education, prison
and youth custody services to collaborate together and
with SVPs when one partner organisation requests it, as

long as complying with the request does not infringe on
any of their existing legal duties. The explanatory notes
call this a “permissive gateway” that

“would permit but would not require the sharing of information.”

The example given is that

“a clinical commissioning group could disclose management
information about hospital attendances where serious violence
was suspected, which could support the development of a local
problem profile/strategic needs assessment.”

Again, that makes sense. However, the notes go on to
say that

“any disclosure of information under this clause may be made
notwithstanding any obligation of confidence or any other restriction
on the disclosure of the information, save that disclosure would
not be permitted if it would contravene the data protection
legislation or the prohibitions on disclosure provided for in any
Parts 1 to 7 or Chapter 1 of Part 9 of the Investigatory Powers
Act 2016.”

We have talked to organisations that are concerned
that the need not to uphold any obligation of confidence
or any other restriction on the disclosure of information
could undermine some of the trust that children, particularly
those who are vulnerable or who are being criminally
exploited, have with teachers and educators. Will the
Minister talk through what any other restriction on the
disclosure of information means in this context, particularly
when applied to an individual child in a school setting?
Will she set out the key difference between the “permissive
gateway” of information sharing and the multi-agency
structures—for example, referrals to children’s social
care—that already exist for information sharing about
individual children?

Overall, there is no question but that information
sharing between agencies and police forces is vital to
achieving a proper understanding of serious violence,
particularly involving the county lines drug network
and the many vulnerable children who have been swept
into it, but it is also important that the objective of
information sharing is about the safeguarding of vulnerable
people and children, as well as crime prevention and
reduction.

Victoria Atkins: I will deal straightaway with the
point about information sharing, as it would seem to
me that the other clauses are understood.

Clause 15 provides a new permissive information
sharing gateway for specified authorities, including local
policing bodies and education, prison and youth custody
authorities, to disclose information to each other. Sadly,
we know that information sharing between agencies is
not always as full and as timely as we would like,
because of concerns that they are not allowed to share
information. We do not want those concerns to get in
the way of preventing serious violence.

Of course, we must operate within the law, so the
clause ensures that there is a legislative framework in
place to enable information to be shared between all
authorities exercising functions under chapter 1 of part 2
of the Bill. In doing so, the clause permits but does not
mandate authorities to disclose information. I reassure
the Committee that, as required by article 36(4) of the
UK General Data Protection Regulation, my officials
have consulted the Information Commissioner’s Office
on the proposed provisions within this clause and clauses 9
and 16, and no concerns were raised.
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To be clear, clause 15 does not replace existing data-
sharing arrangements or existing protocols that are
already working well, including those under the Crime
and Disorder Act 1998. Through the clause we are
simply ensuring that all the specified authorities—local
policing bodies and education, prison and youth custody
authorities—are able to share relevant information with
each other for the purposes of the recipient of the
information exercising their functions to prevent or
reduce serious violence. Such bodies should already
have arrangements in place that set out clearly the
processes and the principles for sharing information
and data internally. Examples of data that could be
shared include hospital data on knife injuries, the number
of exclusions and truancies in local schools, police
recorded crime, local crime data, anonymised prison
data, areas of high social services interventions and
intelligence on threats such as county lines, including
about the activities of serious organised crime gangs
and about drugs markets.

An important element of the duty would be to establish
the local problem profile, and data sharing between the
duty holders would be a crucial part of that process. By
virtue of this clause, the authorities I have mentioned
would be able to share information freely, providing it
does not contravene data protection legislation or the
provisions of the Investigatory Powers Act 2016. I hope
that reassures the Committee.

Sarah Jones: That is reassuring. I wanted to raise the
point to ensure that we were all aware of that concern,
which was raised to us by several organisations. I am
grateful for the Minister’s response.

Question put and agreed to.

Clause 13 accordingly ordered to stand part of the Bill.

Clauses 14 and 15 ordered to stand part of the Bill.

4.39 pm

Sitting suspended for Divisions in the House.

5.6 pm

On resuming—

Clause 16

SUPPLY OF INFORMATION TO LOCAL POLICING BODIES

Sarah Jones: I beg to move amendment 90, in
clause 16, page 16, line 14, at end insert—

“(8) A local policing body must report annually on the
requests made under this section, including information on the
bodies the request were made to and the use of information
provided.”

This amendment would require local policing bodies to report on
requests for information made to specified authorities, educational
authorities, prison authorities and youth custody authorities for the
purpose of assisting with its functions under section 13.

The amendment would ensure that when information
was shared between partners, the local policing bodies
reported back to their partners to explain how they
were using the information. That would in turn help the
partners better to understand the wider context to the
issues raised.

The Children’s Society has pointed out that clauses 15
and 16 raise questions as to what information will be
collected about individual young people and how that
information may be used. It is keen that additional
information sharing requirements do not result for some
children in a more punitive response instead of a response
that balances safeguarding and the prevention of violence
escalating.

I will end my comments by asking the Minister
further questions on the issue of data collection. Will
the information and data collected through the duty be
strictly management-level data, or case-level data? Will
police forces be able to request information on specific
vulnerable young people, and will policing bodies be
able to request from specified authorities such as schools
case-level information on children at risk of or experiencing
serious violence? If so, how will the police use that
information?

Victoria Atkins: The hon. Lady asks a specific
question—namely, will local policing bodies be able to
request case-level information on children at risk and
how will they use it? Police and crime commissioners
and, in London, the Mayor’s Office for Policing and
Crime, and the Common Council of the City of London,
will have powers to work with the specified authorities
to support multi-agency working. The specified authorities
will need to co-operate with a local policing body when
required to do so.

However, we will make it clear in guidance that the
local policing body should consider the proportionality
of additional requests and anticipated costs to specified
authorities before making any such requests. That includes
specific requests for data, which may be made only in
order to fulfil its role of monitoring the effectiveness of
local strategies. Such requests for data must relate only
to the organisation that has generated it, except where
functions are contracted out. Sufficient safeguards must
be in place to ensure that information, including that
which pertains to individuals, is disclosed in line with
relevant data protection legislation.

Arrangements must also be in place to clearly set out
the processes and principles for sharing information
and data. Such arrangements should cover the sharing
of information and data within the local partnership
and with external bodies and should include the purpose
of sharing the data, what is to happen to the data at
relevant points, and clarity on respective roles. I hope
that answers the hon. Lady’s questions.

Sarah Jones: I am pleased that that will be in the
guidance. I think that issues flow from things such as
the gangs matrix in London. There were concerns that
information that was gathered in order to support people
actually ended up being used as a way of profiling
people—that the data was perhaps not used in the way
in which people had thought it would be. That was the
basis for the amendment. Given that that will be in the
guidance, however, I am reassured that the purposes for
which the information should be used should be clear.
On that basis, I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 16 ordered to stand part of the Bill.
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Clause 17

DIRECTIONS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to consider
clauses 18 to 22 stand part.

Victoria Atkins: Again, if it will assist the Committee,
I am content to hear the hon. Member for Croydon
Central set out her stall, as it were, and I will then
respond.

The Chair: I will first call our colleague from Plaid
Cymru.

Hywel Williams (Arfon) (PC): My concern is about
clause 17(4), and indeed clauses 18(3) and 19(7), which
all say that the Secretary of State must “consult” Welsh
Ministers, rather than “seek the consent of”. This is an
issue of long-standing concern for me, my party and,
indeed, the Welsh Government. Given that it is long-
standing and has been discussed before, I will not seek
to press a vote on this tonight, although I may consider
doing so on Report.

What are we talking about here? Clause 14(3) says:

“A relevant authority and a specified authority must collaborate”

with these requests. Clause 14(4) says:

“A relevant authority must carry out any actions which are
specified”,

for example regarding strategy. Clause 14(5)(b) says
that local governments “must collaborate”. Clause 16(4)
says that a person must supply information to a policing
body. I have no particular problems with these provisions,
save for that it is the Secretary of State who has those
powers in Wales, not the Welsh Government. The point
is, of course, that the Welsh Government have responsibility
for very relevant areas of government and policy in
Wales in respect of the Bill—health, social services,
education, local government and a good deal on top of
that. Clause 17(4) says that the Secretary of State “must
consult” Welsh Ministers before giving directions;
clause 18(3) says they “must consult” before giving
guidance; and clause 19(7) says they “must consult”
before making regulations.

The Secretary of State has duties that must be carried
out and powers to compel, but they must only consult,
rather than seek the consent of, the Welsh Government
or the Senedd. What will happen if there is divergence
between Wales and England in policy or law? Of course,
the Senedd is now a law-making body. There is a certain
body of law—for example, on social services—that is
different from that in England. That divergence may be
accentuated and grow into the future as the Senedd
flexes its muscles, as any half-competent democratic
institution will seek to do, so we may have a situation
whereby there is a good deal of divergence on the
crucial matters that are relevant to the Bill.

5.15 pm

The answer, if it is an answer, is the memorandum of
understanding reached between the UK and Welsh
Governments in 2013, which has the effect that law

passed in Westminster takes into account law passed by
the Senedd. It is a way to have a dialogue between the
two Governments. To be clear, however, I do not think
that the memorandum of understanding is enough, as I
believe that the Welsh Government should have exclusive
power over the matters for which they have responsibility
in Wales. I also think that they should have responsibility
over the police and their own jurisdiction as a law-making
body, but we are where we are and we have a memorandum
of understanding—a process that is relevant to much
that has already been discussed today. In March of this
year, the Senedd expressed serious concerns about how
the consult/seek consent issue was working.

Finally, will the Minister confirm that, irrespective
of the Bill, the processes of the memorandum of
understanding were carried out in full? If so, what steps
did the Minister take as a consequence?

Sarah Jones: I will be brief. I have three questions for
the Minister, just to get a bit of clarity. The first is on
clause 17, which, according to the Library briefing,
gives the Secretary of State
“powers to issue directions to any SVP member, education, prison
or youth custody service it thinks is failing to discharge its duties
to prevent serious violence.”

It would be helpful if the Minister could provide an
example of what that means. What direction will the
Secretary of State be issuing? What is envisaged by that
clause?

Secondly, the amendments in clause 19 require
community safety partnerships to have regard to
“preventing people from becoming involved in serious violence”,

and to
“reducing incidences of serious violence”

when assessing crime and disorder in their area and
formulating their strategies. It would be helpful if the
Minister explained how that differs from what their
strategies are doing already. Will there be a bit of an
overlap of strategies there?

My final point is one that has been raised by the
Local Government Association and has been drawn to
my attention elsewhere. The community safety partnerships
have had their funding steadily withdrawn since 2010,
which has had an impact on their resources and their
capacity to do things. It would be helpful if the Government
could review the impact of those funding reductions on
community safety partnerships—perhaps with a view
to increasing that core funding—and on the ability of
councils to address the range of crime issues they are
expected to assist other partners in tackling.

Victoria Atkins: Serious violence has a devastating
impact on victims and their families, instils fear in
communities and is extremely costly to society, as I have
already said. I hope the Government’s intention is clear
from the discussions we have had today, but it is crucial
that there are consequences if some authorities are not
focused on what we are trying to achieve through the
duty. On the rare occasion when a specified authority or
educational, prison or youth custody authority does
not fulfil its requirements under the duty, thereby risking
the success of the whole partnership, clause 17 provides
the Secretary of State with the power to issue a direction
to secure compliance.

This power does not apply to probation services
provided by the Secretary of State or to publicly managed
prisons, young offender institutions, secure training centres
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[Victoria Atkins]

or secure colleges. For such authorities, existing mechanisms
will be available to ensure they are meeting the requirements
of the duty, so we are trying to get consistency across
them all.

For any directions relating to a devolved Welsh authority,
the Welsh Ministers must be consulted before a direction
is issued. We are continuing to engage with the Welsh
Government on the operation of the direction, as far as
it relates to devolved Welsh authorities, and I will be
writing further to Minister Hutt shortly.

I was asked for examples of when we envisage that a
direction may be given. It is very much expected that
these powers will be used infrequently—I hope never—but
we must have this ability to ensure compliance if that
situation were to arise. It is very much a matter of last
resort when all other attempts to work effectively in
partnership with an authority have failed. Where necessary,
we must have this backstop mechanism to ensure that
all relevant authorities comply with the duty and play
their part in reducing and preventing serious violence.

A direction may include requiring authorities to take
the necessary steps set out by the Secretary of State in
order to comply with the duty. If necessary, to ensure an
authority complies, a direction can be enforced by a
mandatory order granted on application to the
administrative court in England and Wales. We very
much hope that this power will be used rarely, if at all,
but if, for example, an authority refuses to provide
information that it is required to provide under the Bill,
it is available as a last resort when all other attempts to
work effectively have failed.

Question put and agreed to.

Clauses 17 accordingly ordered to stand part of the
Bill.

Clauses 18 to 22 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

5.22 pm

Adjourned till Thursday 27 May at half-past Eleven
o’clock.
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Written evidence to be reported
to the House

PCSCB11 Big Brother Watch, Amnesty International
UK, Centre for Women’s Justice, defenddigitalme, End
Violence Against Women, Fair Trials, JUSTICE, Liberty,
Rape Crisis England & Wales, and The Survivors’ Trust
- re: digital extraction powers (joint submission)

PCSCB12 Justice

PCSCB13 Equality and Human Rights Commission
(EHRC)

PCSCB14 Prison Reform Trust

PCSCB15 Friends, Families and Travellers

PCSCB16 BLM Scotland

PCSCB17 Community Law Partnership
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Public Bill Committee

Thursday 27 May 2021

(Morning)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

11.30 am

The Chair: Good morning. Before we begin, there are
a few preliminaries. Can you switch your phones and
electronic devices to silent please? The Speaker does not
permit food or drink to be consumed during Committee.
Please make sure you are observing social distancing
and sitting in the appropriate places as marked. People
should wear face masks when they are not speaking,
unless they are medically exempt. Hansard would be
grateful if you could email your speaking notes.

We will now resume line-by-line consideration of the
Bill. The selection list for today’s sitting is available in
the room. I remind Members wishing to press a grouped
amendment or new clause to a Division that they should
indicate that intention when speaking to their amendment.
The temperature is wonderful in here, so feel free to
remove your jacket if you so wish.

Clause 23

DUTY TO ARRANGE A REVIEW

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clauses 24 to 35 stand part.

Sarah Jones (Croydon Central) (Lab): It is a pleasure
to be back here today. Before I get into the detail of the
clauses, I want to put some questions to the Minister, to
reflect on the importance of reviews when there have
been homicides or unexplained deaths and to give an
example.

I was reading the serious case review about Child Q,
who was aged 16 when he died following a moped crash.
One might think, “There’s a child who died following a
moped crash. End of story.” but because he was a
vulnerable adolescent there was a comprehensive serious
case review into his life, his death and what happened.

At the time of his death, he was a looked-after child
in children’s services and was living in the midlands
with members of his extended family. On the day of the
collision, he had been released on conditional bail from
a remand court for breach of his court order. Family
members and professionals had requested that he be
made the subject of a curfew and tagging, but that, for
whatever reason, was not put in place and he returned
to London, where the fatal accident occurred.

He started his life as an aspirational boy and had
wanted to be a professional footballer. His first conviction
ended those aspirations and the motivation to play
football. Throughout his life he lived with various family
members and foster carers. He was often missing and
was both a victim and a perpetrator of various offences.

He was involved in high-risk behaviour and believed to
be a gang member. When interventions were made, he
appeared to understand that his life was very high risk,
but seemed almost resigned to the inevitable risks that
he was facing. During the latter stages of professional
involvement, Child Q asked the professionals, “Where
were you when I was six?”

This 16-year-old died because of a moped crash, but
because of this review we can learn that bail conditions
and tagging would have helped him to make the decision
not to travel to London. We have learned that this child
was in and out of care and often went missing, that
interventions were not made and that the problems
started very early. Although that could not in itself have
prevented that death, there is a story behind that child
that we can learn from.

Sarah Champion (Rotherham) (Lab): My hon. Friend
may not know that I used to run a children’s hospice.
Child deaths are very rare, but a review such as this
enables the family to have the closure that they need to
move on, enables the lessons to be learned and enables
the whole community to grieve and draw a line under
something. Of course it is important to understand the
failings that occurred so that they never happen again,
but also in the broader context, conducting a review is a
really important thing to do. In terms of costs and
resources, these deaths are not that common; this does
not happen that often, but when it does, it destroys a
community, not to mention the family.

Sarah Jones: I thank my hon. Friend for that intervention.
She speaks with great experience, and she is absolutely
right: doing these reviews has wider benefits. Reading
the review on Child Q and hearing the stories from the
father, mother and family members about him, we can
see, hopefully, some form of the beginnings of closure
from the review. Therefore we are very much in favour
of extending homicide reviews in the way provided for
under the Bill. We have some amendments, but they
come later, so I will not speak to them now.

To do the victims and their families and friends
justice, we need to ensure that the lessons are learned.
Part 2, chapter 2 of the Bill will require police, local
authorities and clinical commissioning groups to conduct
offensive weapon homicide reviews when an adult’s
death involves the use of an offensive weapon. Police
recorded 625 homicide offences in the year ending
December 2020. Of all homicides recorded in the last
year—the latest year that we have information for—37%
were knife-enabled crimes. A large proportion of homicides
involve offensive weapons. In the year ending March 2020,
275 homicides involved a sharp instrument, 49 involved
a blunt instrument and 30 were homicides involving
shooting. It is therefore absolutely right that the Government
look to learn the lessons from those homicides not
currently reviewed by multi-agency partners.

In my constituency, there have been incidents in
which adults have been killed and an offensive weapon
was involved. In one instance, there were incidents in
the same area within weeks of each other. Those cases
were not linked together, but actually, when people
looked into the background and how those murders
occurred, it turned out that they were linked.

It is therefore important that the pathways that lead
people to be involved in homicides, whether as victims
or perpetrators, can be understood and the knowledge
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can be shared. Offensive weapon homicide reviews will
be similar to the domestic homicide reviews that already
take place. Domestic homicide reviews are carried out
when someone over the age of 16 dies as a result of
domestic violence, abuse or neglect. The Government
have committed to taking action to address homicide,
but have not previously committed to introducing offensive
weapon homicide reviews specifically.

Clause 23 will require an offensive weapon homicide
review to be carried out when a qualifying homicide has
taken place. A qualifying homicide occurs when an
adult’s death or the circumstances or history of the
person who has died meet conditions set by the Secretary
of State in regulations. In accordance with clause 27,
the purpose will be to identify lessons to learn from the
death and to decide on actions to take in response to
those lessons.

Clauses 24 to 35 do a number of things, including
giving the Secretary of State the power to specify the
relevant review partners in regulations and which of the
listed public bodies will need to carry out the review in
these circumstances, and to clarify when offensive weapon
homicide reviews do not need to be carried out. Importantly,
review partners must report on the outcome of their
review to the Secretary of State. In addition, there are
other key regulations about the obligations of offensive
weapon homicide review partners.

Clause 33 is important, as it will require offensive
weapon homicide reviews to be piloted before they are
brought into force. The Secretary of State will be required
to report to Parliament on the pilot. It is vital that
offensive weapon homicide reviews are piloted before
being rolled out nationally, but the provisions are fairly
light on detail. It would be helpful if the Minister could
provide any further information on the piloting. Can
she clarify how many local authorities or police forces
they will work with to pilot the reviews?

Standing Together, a domestic abuse charity, recently
reviewed domestic homicide review processes in London
boroughs. Its 2019 report identified several areas for
improvement, including how domestic homicide reviews
are stored and retrieved, how chairs are appointed, and
how appropriate funding is secured. It also highlighted
that not enough sharing of knowledge is happening.

We are glad that the pilot partners will report on
these reviews before they are implemented, but could
the Minister explain in a bit more detail what those
reports will include? Will there be regular reporting and
evaluation of these offensive weapons homicide reviews
once they are implemented? Where there is an overlap,
and a homicide fits into two different categories—for
example, if there is a domestic homicide review and an
offensive weapons homicide review—how will the lessons
be learned? Will there be two reviews, or just one? I am
also keen to hear how the lessons from all existing
homicide reviews can be better understood and shared
between partners to ultimately make our streets safer
and save lives.

The Secretary of State is given the power to make
regulations on offensive weapons homicide reviews, to
provide information on how to identify which local
services are relevant to the review and how local services
can negotiate who carries out the review when the
circumstances are not clear. This is defined in regulatory
powers, not on the face of the Bill; perhaps the Minister
could explain why, and also explain what her expected

timeframe is for these powers. If the duty to conduct
these reviews will not be carried out until the criteria are
defined in regulation, will there be a delay? What period
of time is the Minister expecting that to be—because
those regulations will need to go through Parliament—and
what will happen after the regulations are published?
Can she provide any data on how many more homicide
reviews this change will actually bring; what expected
number of reviews will need to be undertaken? Finally,
what are the plans for budgets to cover local safeguarding
partners’ costs for the delivery of these reviews? That
question was raised in evidence from the Local Government
Association, so will the Home Office be submitting a
case to increase the funding for local authorities? If not,
how does it envisage that these reviews will be funded? I
will leave it there.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): It continues to be
a pleasure to serve under your chairmanship, Mr McCabe.
I am very grateful to the hon. Member for Croydon
Central for setting out some of the background to these
clauses. Through the clauses relating to offensive weapons
homicide reviews, we want to tackle the growing proportion
of homicides that involve offensive weapons, for all the
reasons that one can imagine: for communities, and for
the families affected. As the hon. Lady has set out, there
is at the moment no legal requirement to review such
homicides unless they are already subject to review: if,
for example, the victim is a child or a vulnerable adult,
or the homicide has happened in a domestic setting. As
such, we want to introduce these offensive weapons
homicide reviews to ensure that local agencies consider
the circumstances of both victims and perpetrators, and
identify lessons from these homicides that could help
prevent future deaths.

Taking a step back and looking at the Bill as a whole,
this work will form part of the local authorities’ work
on the serious violence duties. I hope there will be much
cross-learning between those duties and the homicide
reviews that may occur in local areas, as part of a
joined-up approach to tackling such homicides. All
persons, bodies and organisations with information relevant
to the decision to conduct a review or to identifying
lessons, such as schools and probation services, will be
legally required to provide information deemed relevant
to the review.

The hon. Member for Croydon Central has
understandably asked where these reviews fit in with
existing homicide reviews: child death and adult
safeguarding reviews in England, and their equivalents
in Wales, as well as domestic homicide reviews. To avoid
duplication of work, the Bill provides that these new
offensive weapons homicide reviews will be required
only where there is not an existing statutory requirement
to review the homicide, which I hope answers her question.

11.45 am

Existing reviews can also take place in certain cases
where a death was caused by a person receiving or who
had received mental health care, so the Bill provides
powers to disapply the duty to conduct an offensive
weapons homicide review in such cases.

We want to ensure that these reviews have the most
effective impact on tackling homicide, so we anticipate
developing a review process that is swift and does not
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place an undue burden on partners, but that is also
robust and produces meaningful recommendations that
can be shared and acted upon to save lives. We want to
co-design the process with local partners to ensure that
we take account of the expertise and experience of
those who will be required to deliver and act on the
reviews, and to ensure that they address the limitations
of existing homicide reviews.

Again, we want to provide the legal framework for
these reviews in the Bill, but we are very much in
listening mode, and we want to work and collaborate
with local agencies to ensure that the reviews are as
effective as possible. To that end, the Committee will
notice that the Bill includes regulation-making powers
to define in greater detail how the reviews will work in
practice. That enables us to agree the details and processes
at the design stage, and to give effect to them in secondary
legislation. The regulations will be dealt with by way of
affirmative procedure, so the scrutiny of the House will
be necessary and indeed welcome.

Although it is not covered in the Bill itself, it may be
helpful to outline the role that the Home Office will play
in overseeing these reviews. We are mindful that
recommendations in the reports of existing reviews are
not always acted on or given the attention they deserve.
There may be many reasons for that, but we want to
ensure that the recommendations from offensive weapons
homicide reviews are properly shared, considered, debated
and—where appropriate—implemented, locally and
nationally, in England and Wales.

We will therefore establish a new Home Office homicide
oversight board to oversee the introduction of the offensive
weapons homicide reviews, to monitor and implement
any of the findings, and to support dissemination, both
locally and nationally. More information on this board
will be provided in due course.

Maria Eagle (Garston and Halewood) (Lab): Given
that the Minister is determined to learn the lessons of
these reviews and given the importance of properly
funding local agencies to carry out any such improvements,
can she confirm today that additional resource will go
along with this additional focus from the Home Office
on implementation?

Victoria Atkins: I am very pleased to confirm that the
Home Office will provide funding for the relevant review
partners to cover the costs of the reviews during the
pilot stage, and will meet the cost of the Home Office
homicide oversight board. If the policy is rolled out
nationally, funding arrangements will be confirmed after
the pilot, but in that initial period that is certainly the
approach.

I am trying to see whether I have further details about
the pilots that I can assist the Committee with. Clause
33 requires that a pilot of the reviews takes place for one
or more purpose, or in at least one area. We intend to
pilot reviews in at least three areas and are currently in
discussions to enable that to happen. We will announce
the pilot areas in due course. We want to pilot the
reviews in areas that have high levels of homicide and in
areas that have low levels, and that represent regions in
both England and Wales.

We will also specify in regulations the length of time
that the pilot will last. We currently intend to run the
pilot for 18 months to ensure that the review process

can be tested properly in each of the pilot areas, but
clause 23 allows us to extend the length of the pilot for a
further period, which may be useful if further test cases
are needed. Our approach is to ensure that the pilot
provides us with the greatest insight and information as
to how the reviews would work if we roll them out
across the whole of England and Wales. In the interests
of transparency, clause 33 also requires the Secretary of
State to lay before Parliament a report on the operation
of the pilot before the reviews can come fully into force
across England and Wales.

Question put and agreed to.

Clause 23 accordingly ordered to stand part of the Bill.

Clauses 24 to 35 ordered to stand part of the Bill.

Clause 36

EXTRACTION OF INFORMATION FROM ELECTRONIC

DEVICES: INVESTIGATIONS OF CRIME ETC

Sarah Jones: I beg to move amendment 94, in
clause 36, page 29, line 5, at end insert—

“(c) the user who has given agreement under subsection
(1)(b) was offered free independent legal advice on
issues relating to their human rights before that
agreement was given.”

This amendment would ensure that users of electronic devices were
offered free independent legal advice before information on their device
could be accessed.

The Chair: With this it will be convenient to discuss
the following:

Clause 36 stand part.

Government amendment 63.

Clauses 37 to 42 stand part.

Amendment 115, in schedule 3, page 198, line 29,
leave out

“A person appointed as an immigration officer under paragraph
1 of Schedule 2 to the Immigration Act 1971.”

This amendment would remove immigration officers from the list of
authorised persons who may carry out a digital extraction.

That schedule 3 be the Third schedule to the Bill.

New clause 49—Extraction of information from electronic
devices—

“(1) Subject to Conditions A to D below, insofar as applicable,
an authorised person may extract information stored on an
electronic device from that device if—

(a) a user of the device has voluntarily provided the device
to an authorised person, and

(b) that user has agreed to the extraction of specified
information from the device by an authorised person.

(2) Condition A for the exercise of the power in subsection (1)
is that it may be exercised only for the purposes of—

(a) preventing, detecting, investigating or prosecuting an
offence,

(b) helping to locate a missing person, or

(c) protecting a child or an at-risk adult from neglect or
physical, mental or emotional harm.

(3) For the purposes of subsection (2) an adult is an at-risk
adult if the authorised person reasonably believes that the
adult—

(a) is experiencing, or at risk of, neglect or physical,
mental or emotional harm, and
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(b) is unable to protect themselves against the neglect or
harm or the risk of it.

(4) Condition B for the exercise of the power in subsection (1)
is that the power may only be exercised if—

(a) the authorised person reasonably believes that
information stored on the electronic device is relevant
to a purpose within subsection (2) for which the
authorised person may exercise the power, and

(b) the authorised person is satisfied that exercise of the
power is strictly necessary and proportionate to
achieve that purpose.

(5) For the purposes of subsection (4)(a), information is
relevant for the purposes within subsection (2)(a) in circumstances
where the information is relevant to a reasonable line of enquiry.

(6) Condition C as set out in subsection (7) applies if the
authorised person thinks that, in exercising the power, there is a
risk of obtaining information other than information necessary
for a purpose within subsection (2) for which the authorised
person may exercise the power.

(7) Condition C is that the authorised person must, to be
satisfied that the exercise of the power in the circumstances set
out in subsection (6) is strictly necessary and proportionate, be
satisfied that there are no other less intrusive means available of
obtaining the information sought by the authorised person which
avoid that risk.

(8) Condition D is that an authorised person must have regard
to the code of practice for the time being in force under section
[Code of practice] in accordance with section [Effect of code of
practice] below.

(9) This section does not affect any power relating to the
extraction or production of information, or any power to seize
any item or obtain any information, conferred by or under an
enactment.

(10) In this section and section [Application of section
[Extraction of information from electronic devices] to children
and adults without capacity]—

‘adult’ means a person aged 18 or over;

‘authorised person’ means a person specified in
subsection (1) of section [Application of section
[Extraction of information from electronic devices]
to children and adults without capacity] (subject
to subsection (2) of that section);

‘child’ means a person aged under 18;

‘agreement’ means that the user has confirmed
explicitly and unambiguously in writing that they
agree—

(a) to provide their device, and

(b) to the extraction of specified data from that
device.

Such an explicit written confirmation can only
constitute agreement for these purposes if, in
accordance with the Code of Practice issued
pursuant to section [Effect of code of practice],
the user—

(a) has been provided with appropriate information
and guidance about why the extraction is
considered strictly necessary (including, where
relevant, the identification of the reasonable
line of enquiring relied upon);

(b) has been provided with appropriate information
as to (a) how the data will or will not be used
in accordance with the authorized person’s
legal obligations and (b) any potential
consequences arising from their decision;

(c) has confirmed their agreement in the absence of
any inappropriate pressure or coercion;

‘electronic device’means any device on which information
is capable of being stored electronically and includes
any component of such a device;

‘enactment’ includes—

(a) an Act of the Scottish Parliament,

(b) an Act or Measure of Senedd Cymru, and

(c) Northern Ireland legislation;

‘information’ includes moving or still images and
sounds;

‘offence’ means an offence under the law of any part of
the United Kingdom;

‘user, in relation to an electronic device, means a
person who ordinarily uses the device.

(11) References in this section and sections [Application of
section [Extraction of information from electronic devices] to
children and adults without capacity] to the extraction of
information include its reproduction in any form.

(12) This section is subject to sections [Application of section
[Extraction of information from electronic devices] to children
and adults without capacity] and [Application of section
[Extraction of information from electronic devices] where user
has died etc].”

New clause 50—Application of section [Extraction of
information from electronic devices] to children and adults
without capacity—

“(1) A child is not to be treated for the purposes of subsection
(1) of section [Extraction of information from electronic devices]
as being capable of—

(a) voluntarily providing an electronic device to an
authorised person for those purposes, or

(b) agreeing for those purposes to the extraction of
information from the device by an authorised person.

(2) If a child is a user of an electronic device, a person who is
not a user of the device but is listed in subsection (3) may—

(a) voluntarily provide the device to an authorised person
for the purposes of subsection (1) of section
[Extraction of information from electronic devices],
and

(b) agreement for those purposes to the extraction of
information from the device by an authorised person.

(3) The persons mentioned in subsection (2) are—

(a) the child’s parent or guardian or, if the child is in the
care of a relevant authority or voluntary
organisation, a person representing that authority or
organisation,

(b) a registered social worker, or

(c) if no person falling within paragraph (a) or (b) is
available, any responsible person aged 18 or over
other than an authorised person.

(4) The agreement of persons listed in subsection (3) further to
subsection 2(b) should only be accepted where, if it is
appropriate, the child has been consulted on whether such
agreement should be provided and the authorised person is
satisfied those views have been taken into account.

(5) An adult without capacity is not to be treated for the
purposes of section [Extraction of information from electronic
devices] as being capable of—

(a) voluntarily providing an electronic device to an
authorised person for those purposes, or

(b) agreeing for those purposes to the extraction of
information from the device by an authorised person.

(6) If a user of an electronic device is an adult without
capacity, a person who is not a user of the device but is listed in
subsection (7) may—

(a) voluntarily provide the device to an authorised person
for the purposes of subsection (1) of section
[Extraction of information from electronic devices],
and

(b) agreement for those purposes to the extraction of
information from the device by an authorised person.

(7) The persons mentioned in subsection (6) are—

(a) a parent or guardian of the adult without capacity,
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(b) a registered social worker,

(c) a person who has a power of attorney in relation to the
adult without capacity, or

(d) if no person falling within paragraph (a), (b) or (c) is
available, any responsible person aged 18 other than
an authorised person.

(8) The agreement of persons listed in subsection (7) further to
subsection (6)(b) should only be accepted where, if it is
appropriate, the adult without capacity has been consulted on
whether such agreement should be provided and the authorised
person is satisfied those views have been taken into account.

(9) Nothing in this section prevents any other user of an
electronic device who is not a child or an adult without capacity
from—

(a) voluntarily providing the device to an authorised
person for the purposes of subsection (1) of section
[Extraction of information from electronic devices],
or

(b) agreeing for those purposes to the extraction of
information from the device by an authorised person.

(10) In this section and section and [Application of section
[Extraction of information from electronic devices] where user
has died etc]—

‘adult without capacity’ means an adult who, by reason
of any impairment of their physical or mental
condition, is incapable of making decisions for
the purposes of subsection (1) of section
[Extraction of information from electronic
devices];

‘local authority’—

(a) in relation to England, means a county council,
a district council for an area for which there is
no county council, a London borough council
or the Common Council of the City of
London,

(b) in relation to Wales, means a county council or
a county borough council, and

(c) in relation to Scotland, means a council
constituted under section 2 of the Local
Government etc (Scotland) Act 1994;

‘registered social worker’ means a person registered as
a social worker in a register maintained by—

(a) Social Work England,

(b) the Care Council for Wales,

(c) the Scottish Social Services Council, or

(d) the Northern Ireland Social Care Council;

‘relevant authority’—

(a) in relation to England and Wales and Scotland,
means a local authority;

(b) in relation to Northern Ireland, means an
authority within the meaning of the Children
(Northern Ireland) Order 1995 (S.I. 1995/755
(N.I. 2));

‘voluntary organisation’—

(a) in relation to England and Wales and Scotland,
has the same meaning as in the Children Act
1989;

(b) in relation to Northern Ireland, has the same
meaning as in the Children (Northern
Ireland) Order 1995.

(11) Subsections (10) and (11) of section [Extraction of
information from electronic devices] also contain definitions for
the purposes of this section.”

New clause 51—Application of section [Extraction of
information from electronic devices] where user has died
etc—

“(1) If any of conditions A to C is met, an authorised person
may exercise the power in subsection (1) of section [Extraction of
information from electronic devices] to extract information
stored on an electronic device from that device even though—

(a) the device has not been voluntarily provided to an
authorised person by a user of the device, or

(b) no user of the device has agreed to the extraction of
information from the device by an authorised person.

(2) Condition A is that—

(a) a person who was a user of the electronic device has
died, and

(b) the person was a user of the device immediately before
their death.

(3) Condition B is that—

(a) a user of the electronic device is a child or an adult
without capacity, and

(b) an authorised person reasonably believes that the
user’s life is at risk or there is a risk of serious harm
to the user.

(4) Condition C is that—

(a) a person who was a user of the electronic device is
missing,

(b) the person was a user of the device immediately before
they went missing, and

(c) an authorised person reasonably believes that the
person’s life is at risk or there is a risk of serious
harm to the person.

(5) The exercise of the power in subsection (1) of section
[Extraction of information from electronic devices] by virtue of
this section is subject to subsections (2) to (8) of that section.

(6) Subsections (10) and (11) of section [Extraction of
information from electronic devices] and subsection (9) of
section [Application of section [Extraction of information from
electronic devices] to children and adults without capacity]
contain definitions for the purposes of this section.”

New clause 52—Code of practice—
“(1) The Secretary of State must prepare a code of practice

containing guidance about the exercise of the power in
subsection (1) of section [Extraction of information from
electronic devices].

(2) In preparing the code, the Secretary of State must
consult—

(a) the Information Commissioner,

(b) the Scottish Ministers,

(c) the Welsh Government,

(d) the Department of Justice in Northern Ireland,

(e) the Victims Commissioner,

(f) the Domestic Abuse Commissioner,

(g) any regional Victims Champion including the London
Victims Commissioner,

(h) persons who appear to the Secretary of State to
represent the interests of victims, witnesses and other
individuals likely to be affected by the use of the
power granted in subsection (1) of section
[Extraction of information from electronic devices],
and

(i) such other persons as the Secretary of State considers
appropriate.

(3) After preparing the code, the Secretary of State must lay it
before Parliament and publish it.

(4) The code is to be brought into force by regulations made by
statutory instrument.

(5) The code must address, amongst other matters—

(a) the procedure by which an authorised person must
obtain and record confirmation that a device has
been provided voluntarily;

(b) the procedure by which an authorised person must
obtain and record confirmation that agreement has
been provided for the extraction of specified
information, including the information which must
be provided to the user about—

(i) how long the device will be retained;

(ii) what specific information is to be extracted from
the device and why, including the identification of
the reasonable line of enquiry to be pursued and
the scope of information which will be extracted,
reviewed and/or retained;
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(iii) how the extracted information will be kept secure;

(iv) how the extracted information will or may be used
in a criminal process;

(v) how they can be kept informed about who their
information is to be shared with and the use of
their information in the criminal process;

(vi) their right to refuse to agree to provide their device
and/or to the proposed extraction in whole or in
part and the potential consequences of that
refusal; and

(vii) the circumstances in which a further extraction
may be required, and what will happen to the
information after the case has been considered;

(c) the different types of extraction processes available,
and the parameters which should be considered in
defining the scope of any proposed extraction from a
user’s device;

(d) the circumstances in which the extraction of
information should and should not be considered
strictly necessary and proportionate;

(e) the considerations to be taken into account in determining
whether there are less intrusive alternatives available
to extraction for the purposes of subsection (7) of
section [Extraction of information from electronic
devices];

(f) the process by which the authorised person should
identify and delete data which is not responsive to a
reasonable line of enquiry and/or has been assessed
as not relevant to the purposes for which the
extraction was conducted; and

(g) the records which must be maintained documenting for
each extraction or proposed extraction, including—

(i) the specific information to be extracted;

(ii) the reasonable lines of enquiry pursued;

(iii) the basis upon which the extraction is considered
strictly necessary, including any alternatives
considered and why they were not pursued;

(iv) confirmation that appropriate information was
provided to the user and, if applicable, agreement
obtained;

(v) the reasons why the user was not willing to agree to
a proposed extraction.

(6) A statutory instrument containing regulations under
subsection (4) is subject to annulment in pursuance of a
resolution of either House of Parliament.

(7) After the code has come into force the Secretary of State
may from time to time revise it.

(8) References in subsections (2) to (7) to the code include a
revised code.”

New clause 53—Effect of code of practice—

“(1) An authorised person must in the exercise of the power
granted under section [Extraction of information from electronic
devices] have regard to the code of practice issued under section
[Code of practice] in deciding whether to exercise, or in the
exercise of that power.

(2) A failure on the part of any person to comply with any
provision of a code of practice for the time being in force under
section [Code of practice] shall not of itself render him liable to
any criminal or civil proceedings.

(3) A code of practice in force at any time under section [Code
of practice] shall be admissible in evidence in any criminal or
civil proceedings.

(4) In all criminal and civil proceedings any code in force
under section [Code of practice] shall be admissible in evidence;
and if any provision of the code appears to the court or tribunal
conducting the proceedings to be relevant to any question arising
in the proceedings it shall be taken into account in determining
that question.”

Sarah Jones: As more and more crimes take place
online or are enabled through digital devices and the
internet, the extraction of information from electronic
devices has increasingly become a routine part of criminal
investigations, but the way in which such information
can be made available to law enforcement, prosecutors
and the defence has rightly received a great deal of
attention and scrutiny in recent years, particularly in
rape cases. It has become the norm for rape complainants
to be asked to hand over digital devices and for most or
all of the material to be checked through in detail. The
Victims’ Commissioner said in her excellent evidence to
the Committee last week that, through her recent survey
of rape complainants and her network of stakeholders,
she had heard that
“the CPS frequently seeks a level of material straight away, before
it charges, and if a complainant refuses, the case just does not get
considered for charge. That is very, very troubling, and it has a
chilling effect not only on current victims, but on reporting, and it
could impact victim attrition.”––[Official Report, Police, Crime,
Sentencing and Courts Public Bill Committee, 20 May 2021;
c. 110, Q174.]

I will give some examples that have come to light and
that reflect many people’s experience. These are the
words of Courtney:

“After a two-and-a-half-year investigation into my sexual assault
case, which had witnesses and a potential second victim, the
police told me the CPS was going to drop my case if I didn’t give
them a download of my phone. When I asked them what was the
reasonable line of inquiry, they told me that I could be lying.
There could be something that discredits me on there. I could be
hiding something. And to me, that’s not reasonable. I was asked
why I was concerned, but actually it’s totally rational to fear
giving your phone over to the police. I think most people would
not want to give the contents of their phone to their mother”—

I certainly would not—
“let alone the government or the person who attacked them who
may, because of rules around disclosure, get access to it. When I
refused my case was immediately dropped.

The CPS turned its back on me and treated me as a suspect—they
made it so clear that I was alone and I was powerless. That anyone
can rape me with impunity unless I submit to the court’s illegal
demands.

And it became clear to me that I needed to work to change
that, because it can’t go on. I had my power taken away from me
from the assault, I had my power taken away from me from the
criminal justice system. I was left in a really bad place. There were
times, you know, I didn’t want to be here anymore. But taking up
this case, working with the Centre for Women’s Justice, it’s been so
important for my mental wellbeing. I feel like, for the first time
in a while, I’m coming to terms with everything that happened
to me.”

A woman who was raped by a stranger in London
told The Independent newspaper that she dropped her
case after the police demanded access to her mobile
phone. She said:

“It made me very angry, it made me feel like I was the one on
trial and they were trying to seek out ways it was my fault.”

She added that she was concerned that evidence of past
one-night stands could be used against her in court.
Another woman who faced the same demand after the
Metropolitan police had identified her attacker using
DNA told that paper that the investigation felt like
“one intrusion after another”. She said:

“I’m not actually sure I would have gone ahead with the case if
I’d known what was part of the process.”

In another case, the CPS demanded to search the phone
of a 12-year-old rape victim despite the fact that the
perpetrator had admitted the crime. The case was delayed
for months as a result. Finally, a different woman
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reported being drugged and then attacked by a group of
strangers, but the case was dropped after she refused to
hand over seven years of phone data.

Analysis of a rape crisis administrative dataset conducted
by the office of the Victims’ Commissioner showed that
one in five victims withdrew complaints at least in part
because of disclosure and privacy concerns. Victims in 21%
of cases had concerns about digital downloads, about
disclosing GP, hospital, school and employment records,
and about a combination of negative press coverage.
Home Office data also shows an increase in pre-charge
withdrawal of rape complaints. In the year ending
December 2020, 42.8% of rape offences were closed as
part of what is called the “evidential difficulties”category—
where the victim did not support further police action
against a suspect—compared with 25.6% in 2015. As we
know, the charge rate for sexual offences is just 3.6%,
and for rape it is 1.6%.

Such stark figures will not help with the concerns of
many senior police chiefs that there has been a fall in
public and victim confidence in the police in relation to
rape cases, in particular. The issue of digital data extraction
plays a big role in that, which is why we have tabled
amendments. I am sure the Minister will say that clause 36
is required to tidy up the law so that it is clear about
what the police can and cannot do, but with our
amendments we are seeking to define and improve the
rights of victims so that it is clearer to them when data
should and should not be extracted.

Amendment 94 would ensure that users of electronic
devices are offered free, independent legal advice before
information on their device could be accessed, and it
was recommended by the Victims’ Commissioner. It is
vital that victims understand their rights so that they
can make an informed decision on whether to agree to
handing over their device for digital download.

Sarah Champion: I can only speak from my constituency
experience, but many women have come to me having
gone to report offences against them in childhood or
rape offences against them. They are not in a position
to give consent; they are not even in a position to
understand what is going on—they are in a highly
traumatised state. Walking into a police station is a very
shocking thing. They go up to the front desk, get a
meeting—one hopes—with an officer, and they are then
told to hand over their phones or the police cannot
proceed. Will my hon. Friend comment on that inherent
power imbalance and the vulnerability of people in that
situation—they were all women in those cases—who
are expected to make an informed choice?

Sarah Jones: My hon. Friend makes an excellent
point about that power imbalance. I have not been in
that situation myself, but I can only imagine the bravery
that it would take for someone just to take those first
steps into a police station and recount what has happened
to them, given how awful that would make them feel, let
alone potentially handing over everything on their phones.

We were all watching Dominic Cummings yesterday—
well, some of us were. [Interruption.] Whatever we think
of him, right or wrong, he commented, “Well, I would
not just hand my phone over so you could look, just to
fish to see if there was anything on it that you thought
might be relevant.” It is the same situation here. If

people have past sexual history, which most people
have, the idea that that would be used against someone
in that vulnerable position—

Maria Eagle: My hon. Friend referred to a fishing
expedition. Generally speaking in the criminal law, fishing
expeditions are not encouraged, and court rules generally
seek to discourage them and to prevent information
gathered in that way from being used at trial. Is this any
different?

12 noon

Sarah Jones: That is completely right and why we
think that having some advice would help in both
directions. It would help be clear about when a phone
should or should not be handed over, but it would also
hopefully help give people confidence when handing it
over is the right thing to do, because it is reasonable and
proportionate for the police to ask for it, for whatever
reason they have given. We hope that that legal advice
and support at that stage would help stop anything
from being just a fishing expedition, while also giving
people confidence to hand over their phones when that
is the appropriate thing to do.

I am grateful to the Home Office for funding a pilot
of independent legal advice for rape complainants dealing
with digital download in Northumbria. The Sexual
Violence Complainants’ Advocate scheme pilot engaged
local solicitors to provide legal advice and support
to rape complainants in Northumbria, related to the
complainants’ article 8 rights to privacy. The pilot
demonstrated what was happening in practice and found
that about 50% of requests were not strictly necessary
or proportionate. Some police officers who participated
in the scheme expressed concern about this culture. One
said:

“I could talk all day about third-party material, and it is the
real bone of contention. It’s one of the things that has given me
sleepless nights over the years.”

They go on:
“I had a rape team investigator say to me on one occasion, or a

former rape team investigator, say to me, ‘I had to like leave the
rape team because of what I was asked to do, in relation to
victims, I couldn’t do it’. And I think, you know, that, for me just
spoke volumes. And lots of people were expressing their concerns,
including me, but when that officer said that to me, I kind of
thought, d’you know what, there’s something sadly wrong here.”

Another contributor said:
“I would love to see a document where somebody who has

looked at third-party material has actually considered the Article 8
rights of the victim. ’Cos I don’t think you’ll find that anywhere.”

Furthermore, another said:
“In terms of the 3rd party material: I have obtained as much as

I need from her phone. I have just received her Local Authority
Records from [Council] and I am awaiting her medical records
and school records. Once I have reviewed this material, I will be
able to go to the CPS for a decision. Unfortunately, as you are no
doubt aware, the CPS will not entertain any files for charging
decision unless this material is reviewed without exception regardless
of the circumstances.”

Sarah Champion: I think we all—well, most of us—got
a fantastic briefing from Big Brother Watch, Amnesty,
End Violence Against Women and so on. Within that,
they refer to these things as digital strip searches, which
tend to be carried out more often on women than men.

Perhaps I can read something out and ask for my
hon. Friend’s opinion:
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“The scale and depth of the police’s mobile phone searches are
incomparable with the police’s legislative powers to carry out
physical searches.”

An average phone

“would amount to police searching someone’s property and taking
copies of all photographs, documents, letters, films, albums,
books and files.”

Furthermore, some

“phones can contain over 200,000 messages and over 100,000 photos”,

and the information

“can run to many thousands of pages. An average individual’s
mobile phone can contain the equivalent of 35,000 A4 pages of
data.”

Will my hon. Friend, and indeed the Minister when she
speaks, comment, first, on the relevance of that; secondly,
on why, digitally, police have so much further reach,
without the necessary applications to court in place;
and, thirdly, on the impact—my hon. Friend rightly
mentioned this—that that is having on court and CPS
time, and the costs associated with it, in an already
highly clogged-up court system?

Sarah Jones: My hon. Friend has made a series of
correct points. Across the board, in the digital and the
online worlds, when it comes to laws, we are behind
what is happening in the real world. A significant number
of changes need to be looked at to come up to date with
what is already happening. We would argue that this is
one of those examples.

As well as impacting victim attrition, this issue is a
factor in deciding whether to even report a rape or a
crime in the first place. The Victims’ Commissioner
survey of rape complainants showed that, for some,
scrutiny of their personal lives—including their digital
lives—was a consideration in their decision not to report.
For those who did report, the experience was felt to be
“invasive” and “traumatic”, with many feeling that the
process was not properly explained. The survey stated:

“Just 33% agreed that the police clearly explained why any
request to access mobile phone and other personal data were
necessary and 22% that they explained how they would ensure
that data would only be accessed if relevant and necessary.
Requests for these data were often considered invasive and intrusive,
and survivors had serious concerns about this.”

A female is quoted as saying:

“I was also reluctant to do so because I felt my [F]acebook
data and mobile phone information would not have supported
my account as I had been friendly with the perpetrator before the
incident.”

Another said:

“I was happy to provide my mobile phone for them to download
all the vile messages that supported my assaults. The police said
they would download all messages between me and my ex-husband
but they actually downloaded all of my phone every message…and
all my privacy was gone.”

Many respondents felt that they had no choice but to
hand over devices for scrutiny, and that raises issues
around what is meant by “voluntary” in the context of a
police power. Arguably, it confirms the need for safeguards
in legislation, which speaks to what my hon. Friend the
Member for Rotherham said about the power balance
and what “voluntary”means. The Victims’ Commissioner
said:

“Many survivors said they wanted to help with the investigation
and achieve a positive outcome. Some did not believe that they
could refuse such requests, that they did not have anything to

hide, or thought the request was simply part of normal investigation
procedures. However, most survivors had concerns around the
disclosure of personal data and access to records.”

A 2020 report by the Information Commissioner on
mobile phone data extraction outlined that the way in
which police were operating did not comply in a number
of respects with data protection legislation, and argued
that the gateway of consent that police had been reliant
on was not open to them for a number of reasons. They
could rely on “strict necessity” for law enforcement
purposes, but that comes with a number of prior conditions
that must also be met. The report also outlined concerns
about the realities of such downloading and how it
impacts on other’s rights to privacy, such as family and
friends, whose sensitive data may also be contained on
the complainant’s mobile, but from whom consent is
never sought.

A great deal of work has been done at policy level to
address some of the issues, but none of the work to date
has sought to alter police powers to obtain and scrutinise
a digital device. Existing case law legislation and guidance
make it clear that agreement to digital extraction can be
sought only if the officer believes that relevant material
can be extracted from a phone for criminal investigations—
that means that it is relevant to a reasonable line of
inquiry.

Sarah Champion: My hon. Friend would be making
an incredibly powerful argument if she was making it
on behalf of the criminals, but she is actually making it
on behalf of the victims of crime. Surely, this level of
invasive behaviour as regards their most private and
personal things, after they have been the victim of a
crime, is truly shocking.

Sarah Jones: I completely agree. The issue of people
having things on their phone that relate to their family
or friends, which they feel it would be terrible for others
to see, has not been thought through.

In the Bater-James Court of Appeal judgment, the
judges were clear that there should not be speculative
searches, and that there must be specificity based on a
reasonable line of inquiry. The information should be
extracted only in so far as it is strictly necessary and
proportionate to the investigation, and the officer must
be satisfied that there are no other, less intrusive means
available to them of pursuing that line of inquiry. It is
vital that the police can rely on “strict necessity” for law
enforcement purposes from the perspective of data
protection, but it is also vital that the victims agree to
the download, meaning that they fully understand what
is being sought, and that the agreement is freely given.

In an evidence session last week, we heard from
Martin Hewitt of the National Police Chiefs’ Council
that there is an ever-increasing
“volume of digital evidence that is required for almost every
investigation.”

He said:
“That has created real pressure on the time limits of investigations

and our ability to gather the evidence that we need to take an
investigation forward. We have increased the capability. It is
partly about equipment and having the right equipment to be able
to extract digital evidence. It is also about having officers and staff
who have the right capabilities to assess that evidence and produce
it in an evidential form…However, the flip side and the really
important point is making sure that what is being done is lawful,
proportionate and necessary. Again, that side of the work is
equally important…So we need the legal framework to allow us
to do that properly and we then also need the resourcing and the
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capabilities to do it within the right time limits.”––[Official Report,
Police, Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c.16, Q21.]

Alex Cunningham (Stockton North) (Lab): My hon.
Friend is making a very clear argument. She will recollect
clause 36(10), which relates to the age of an adult. It
suggests that in the context of extraction for information,
an “adult” is someone who is 16 years old. Is it not all
the more important that we have legal protections for
children, if the Government insist that they are adults
at the age of 16?

Sarah Jones: My hon. Friend makes a very good
point, which was raised last week, and which I know the
Minister has clocked. We have an amendment to shift
the age from 16 to 18, but my hon. Friend is absolutely
right to say that if the age remains that low, we need to
make even more sure that we protect victims.

Police forces carry out digital data extraction from
victims’ phones in kiosks. In the police forces that have
kiosks—not all of them do—the police often have to
queue and wait to download their information. Martin
Hewitt’s point about time limits is crucial; the police
clearly do not have the right equipment for the new
power to be used in the way that the law says it should
be used. The police do not have the technology to draw
out specific information from people’s phones, and the
risk of incriminating family or friends can prevent cases
from going ahead. I know that the guidance from the
College of Policing says that police must immediately
delete all data that are not relevant, but there is a big
problem, in that so many cases brought to them do not
go ahead. Will the Minister provide assurances as to
how the Government will provide the police with the
resources and capacity that they need to enforce what
they need to do with digital extraction?

In the evidence sessions, we also heard from Dame
Vera Baird that

“The police have now done a lot of work to try to shift policy
backwards, and this new power—which has no obvious nod,
even, in the direction of the protection of complainants—came
out of the blue from a different Department of the Home Office,
and has absolutely none of the protections that, in policy terms,
the police have been looking towards for quite some time.”––[Official
Report, Police, Crime, Sentencing and Courts Public Bill Committee,
20 May 2021; c.111, Q174.]

New clauses 49 to 53, on the power to extract data
from electronic devices, would protect the rights of
complainants under article 8 of the European convention
on human rights, particularly in sexual assault and rape
cases. They would more clearly define that “agreement”
in the legislation means informed and freely given
agreement, to avoid abuse of this power. The new
clauses would ensure that alternatives were considered
before a request was made to a victim, and that only
specified persons could agree and provide a device on
behalf of children, who must be consulted before a
decision is made. The same would apply to adults
without capacity. The new clauses would oblige the
code of practice to address a number of points about
exercising the power, in order to better protect the rights
and experience of victims.

I will run through the issues that we are seeking to
correct through the new clauses. The first is that there
is no definition of “agreement” in the legislation. As we

have said, police all too often seek the agreement of
complainants of sexual violence in circumstances where
they are not fully informed—sometimes they are being
coerced—so it is really important that the primary
legislation defines “agreement”, which means agreement
that is informed and freely given. Linked to agreement
is the need for the police to be specific about what data
they are seeking. Only if the police are specific can the
data owner give informed agreement to extraction.

The second issue is that a reasonable line of inquiry is
not clearly defined in the legislation. It nods to that by
using the word “relevant”, but material sought from a
suspect or complainant for the purposes of investigating
and prosecuting crime will be relevant only inasmuch as
it is part of a reasonable line of inquiry. It is vital that
that be clearly defined in the legislation. Without a clear
definition, the legal hoop for police is merely reasonable
belief and relevance. This risks further embedding a
culture of wholescale downloads and intrusion into
privacy.

12.15 pm

Sarah Champion: My hon. Friend talks about the
being able to access the device only if there is a reasonable
line of inquiry. Should the police or investigating body
also look to follow that reasonable line of inquiry
through other methods, rather than automatically making
a call on that digital device?

Sarah Jones: My hon. Friend is absolutely right:
other means of investigating should be pursued before
there is that intrusion of taking people’s phones. The
Victims’ Commissioner has recommended that guidance
be issued mandating that a record be made of the
decision-making process of the authorised person in
identifying a reasonable line of inquiry, so that it can be
scrutinised at a later date.

The next problem is that clause 36(5)(b) states that an
authorised person using the power should be

“satisfied that exercise of the power is necessary and proportionate
to achieve that purpose.”

The Victims’ Commissioner advises that the test should
be that the authorised person is satisfied that exercise of
the power is strictly necessary and proportionate to
achieve that purpose, and we have incorporated that
language into our new clauses. Statute and case law
insist on strict necessity as the only appropriate test in
circumstances where sensitive data—such as health data,
sexuality data, or information about others—will be
processed. A complainant’s phone will nearly always
contain such information, and as such will automatically
require sensitive processing. In their clauses, the Government
have removed “strictly” from the test, creating a far
lower threshold than the one that the Data Protection
Act 2018 intended for processing this type of material,
and meaning that victims’article 8 rights are less protected.

The next problem is that the phrase “reasonably
practicable” in clause 36(7)(b) is incompatible with the
data protection legislation, and there are concerns that
this gives police a means of easily dismissing other
options. The term

“strictly necessary for the law enforcement purpose”

under the Data Protection Act places a higher threshold
on processing based on this condition. As my hon.
Friend the Member for Rotherham said, controllers
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need to demonstrate that they have considered other,
less intrusive means, and have found that they do not
meet the objective of the processing. The test does not
ensure that. Under the clauses, police could decide,
having considered alternative means, that it is not practical
to get the information via those means. The risk for
rape victims is that, both culturally and due to operational
constraints, the most practical or easiest path to obtaining
the information sought will nearly always be the victim’s
phone. Again, normal practice is being bolstered by this
legislative power, and there are limited safeguards for
victims.

The final point of concern for the Opposition is that
in the clauses, as my hon. Friend the Member for
Stockton North said, the authorised person has no
obligation to obtain the views of children and those
without capacity when seeking to obtain information
from their phones. Neither the police nor the person
giving agreement in those people’s stead is obliged to
ensure that their views are considered.

Sarah Champion: This relates to amendments of mine
that will be debated later. I wonder whether something
needs to be inserted about language competency. My
amendments deal with asylum seekers who do not have
English as their first language. Should language competency
also be a consideration, so that we ensure that people
actually understand their rights?

Sarah Jones: Yes. Whenever people hand over personal
information, they need to know why they are doing so,
and the implications. That is as important for a child as
for an adult, and we need to make sure that principle is
enshrined properly in law.

It is important to safeguard the human rights of
children, and to ensure that only specified persons can
agree to handing over information and providing a
device on behalf of children, who must be consulted
before a decision is made. The same should apply to
adults without capacity, and we have effected this principle
in our new clauses.

Another issue—the Minister was looking at this last week
—is that for the purposes of this chapter, clause 36(10)
defines an adult as a person aged 16 or over, and a child
as a person under 16. Hazel Williamson, chair of the
Association of Youth Offending Team Managers, said
in evidence to us last week:

“We should treat children as children until they are 18 and they
should be sentenced as a child until they reach the age of 18. In an
ideal world, we would look beyond that, because many people do
not develop fully, in terms of brain development, until they are in
their mid-20s.”––[Official Report, Police, Crime, Sentencing and
Courts Public Bill Committee, 20 May 2021; c.136, Q223.]

Our amendments would change the age from 16 to 18. I
would like to learn from the Minister why the Government
chose to define “adult” in that way.

While we welcome the code of practice attached to
this legislation, there is no detail yet about what it may
contain, and there is no duty on the Secretary of State
to consult victims’representatives or champions in creating
it. Our new clause would require the Secretary of State,
when preparing the code of practice, to consult a range
of parties, including the Information Commissioner, the
Victims’Commissioner, the Domestic Abuse Commissioner
and other regional and national bodies.

Our new clauses also list matters that the code of
practice should address, because protection for victims
should be in the Bill. Clauses 36 to 42 provide the police
with a wide-ranging power to obtain and scrutinise
victims’ phones, with virtually no safeguards for victims.
It is said that some protections are intended to be put
into the code of practice, but the police will not be
obliged to follow it. There are concerns that the clauses
will provide the police—and the Crown Prosecution
Service, via the police—with a legal basis for carrying
on as they have been. The police accept that the Victims’
Commissioner’s proposals are appropriate for their purpose,
and would give a better balance as regards victim protection.
I thank the Victims’ Commissioner and her team for all
their work to guide us though this tricky area of law. I
hope that the Minister will listen to the concerns we
have raised.

Sarah Champion: I thank my hon. Friend for all the
points she made, which, to be quite honest, are common
sense, but would cause a huge shift in victims’ and
survivors’ perceptions of their rights. I have questions
for the Minister.

On data storage and security, I am sure we were all
pretty shocked and disgusted to hear that images relating
to Sarah Everard were not secure in the police system.
While I have a very high regard for the police, they can
be a leaky sieve—let us be honest. Why do we not
simply clone phones at the point of taking them? Why is
it months, or usually years, before the victim gets their
phone back? Would it be possible to put in legislation or
guidance a timeframe on how long that phone can be
held for? Having spoken to officers, it seems that cloning
a phone is complicated and geeky; it tends to be put
in a back drawer until they absolutely have to do it. A
timeframe would give a lot of comfort to victims and
survivors; they would know it was only a week until
they got their photos back, for example.

Finally, a myth has been perpetuated that victims and
survivors have to hand over their phone or mobile data
to the police or their case will not be taken forward. I
have heard examples of victims and survivors being
told expressly that if they do not hand it over, they are
withholding evidence and could be prosecuted. At that
point, unfortunately, a number of survivors drop out of
the process and withdraw their charges altogether. If
the Minister is able to give reassurance on that, that
would be hugely appreciated.

I turn to amendment 115, on the list of people who
may extract data. The list is pretty extensive, but one
group stood out: immigration officers may request a
mobile phone. A few months ago, I went to a large
asylum hospital in my constituency, where there were
50 to 100 men—I do not know how many—and what
concerned them most was that, literally as they entered
the country, their mobile devices and indeed clothes
were taken off them. There was no debate or explanation;
it is just part of the process.

I completely understand the argument that very bad
people, such as gangmasters, who come into the country
may have a lot of contacts that are relevant to police
inquiries. The police and transport police are already on
the extensive list of people who may access electronic
devices, so if an immigration officer was concerned,
they could get a police officer to take the digital device
away. That is not a problem. Extracting data is a complex
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process that requires specialist experience, and it ought
to be managed under the law. I am concerned that we
are asking immigration officers to be incredibly mindful,
and to be trained and resourced, and to have all the
skills, to request that device.

The people I met fell into three camps: economic
migrants, who have paid to come over here; people who
have been trafficked over here; and those brought in
specifically for modern slavery. All the men I spoke to
wanted to see pictures of their loved ones. They wanted
those memories from home, and a mobile phone may be
the best way to hold those memories and connections.

I do not know anyone’s telephone number aside from
my parents’—it was the one I grew up with. I can call
the police, the NHS helpline and my mum, but everything
else is stored on my phone. If I lost it, I would not know
how to respond—and I have back-ups that I can access,
and English as my first language. When I changed
phones, I did not download properly and lost five years
of photos. That was so painful. Imagine someone being
trafficked into this country, and probably horrifically
abused on the way in. The one thing they can hold on to
is their memories on that digital device, but that is taken
away. They have no information about why it was taken,
or when it will be returned, and all their contacts have
been lost.

All the points that my hon. Friend the Member for
Croydon Central made apply in this case. Immigration
officers are one of the groups who may take these
devices—this is not a dig against immigration officers,
who do a difficult job—but in any other situation a
police officer or a court order would be required to take
such detailed data. I ask the Minister please to remove
immigration officers from the list.

Victoria Atkins: I welcome the discussion about this
chapter of the Bill, because the framework we are
setting out is a really important step forward in improving
the expectations about and management of digital data
that victims and complainants may have on their digital
devices. Of course, completely understandably, the focus
has been on complainants in sexual violence cases—I
will go into some detail on that in due course—but the
chapter applies across the board. If, for example, in
cases that do not relate to sexual violence, a mobile
phone is deemed to be relevant and the authorised
person is satisfied that the exercise of the power is
necessary and proportionate, this chapter will apply.

12.30 pm

A detail that perhaps needs to be drawn out in
Committee is that this chapter does not apply just to
police investigations or, in other words, to somebody
coming to the front desk of the police station, as the
hon. Member for Rotherham described. It also applies
in circumstances in which the police need help to locate
a missing person or to protect a child or vulnerable
person from neglect or harm—those harms are set out
in the Bill. It is not simply for police investigation from
the moment of reporting; it can also involve those very
difficult cases in which the police perhaps have only
hours to act to protect a child or locate a missing person.

Against that context, I will focus for the time being
on victims of rape and other sexual violence. We know
that conviction and charge rates in sexual cases have

fallen dramatically over the last few years. From
conversations with victims, as well as with charities that
work with victims, we know that one of the barriers to
victims reporting to the police or, once they have reported,
to continuing all the way through to trial, is how their
mobile phones are dealt with—we absolutely understand
that. I do not pretend for a moment that it is the only
barrier, but it is a significant one.

Over the last couple of years, we have had some awful
examples of the system clearly not working well, some
of which the hon. Member for Croydon Central set out.
It has not been working well for victims, and it has not
been working well for defendants or suspects either—I
know that we are all seeking to keep that balance
between the rights of victims and the convention that a
person is innocent until proven guilty. There have been
problems with the CPS and the police issuing guidance
in the past. There is a huge groundswell of support—I
would hope so, anyway—for clarifying the law on this,
because it has clearly caused problems. As mobile phone
usage has increased exponentially, and as what we use
our phones for has changed over the last five years—let
alone the last decade—it is critical that we get the legal
framework in place. That is what the Bill will achieve.

I would not want anyone to think that this framework
is the Government’s only answer to the far wider problem
of conviction and charge rates in rape cases, or that this
is the work to ensure that victims feel supported in their
journey through the criminal justice system—it is not.
It is but one step in our work on that. Colleagues will
know that only this week there was an urgent question
directed towards my hon. Friend for one of the Hampshire
seats—I cannot remember whether it is north, south,
east or west.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): North West.

Victoria Atkins: Thank you. The Minister for Crime
and Policing, my hon. Friend Member for North West
Hampshire (Kit Malthouse) answered the urgent question
on the timing of the rape review. Colleagues will know
that for the last two years, the Government have
commissioned intensive research into each stage of the
process within the criminal justice system of a rape case
or a sexual violence investigation, from the moment of
reporting through to the moment when the case finishes,
whether by way of a verdict or if a trial does not go
ahead for any number of reasons. We had very much
hoped to publish that review by the end of last year.
However, we were very understanding of the fact that
the Victims’ Commissioner and women’s charities wanted
to make representations, in particular looking at the
shadow report by EVAW—End Violence Against Women.
We were mindful that there was a super-complaint
under way as well. Therefore, we have paused publication
in order to take into account some of those factors.

The Minister for Crime and Policing informed the
House this week that we plan to publish the review after
the Whitsun recess. It will show the Government’s intentions
in relation to this particular category of cases, sexual
violence cases, and will of course sit alongside this Bill,
but will go much further than the Bill. On some of the
situations, scenarios and experiences that were described
today and last week in evidence, I just urge caution until
the rape review is published, because there may be
answers in that document.
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In terms of the legal framework, I think it is really
important that we have this in the Bill and that the
rights of victims and of suspects and defendants are set
out and clarified and that we introduce consistency
where that has been alleged in the past to be missing.

I note just as an example that one of the other ways
in which we are really trying to help victims of sexual
violence is through support for independent sexual
violence advisers. We already have ISVAs working with
victims across the country. This year, we have been able
to announce the creation of 700 new posts, with some
£27 million of funding. I give that just as an example.
This is an important part of our work, but it is not the
only piece of work that we are doing to address some of
these very genuine concerns.

Sarah Champion: I am hearing everything that the
Minister is saying. Knowing that the review is coming
out—I assume it is something that she has been working
on or very closely with, because of her intense involvement
and support in this area—does she feel that the measures
in the Bill are proportionate or are they something that,
once the review comes out, she may look at changing, to
ensure that the safeguards that she speaks of are embedded
in the final Act that we see?

Victoria Atkins: We have been working together on
this. We must not not forget that the background to the
legal framework has to take into account the Criminal
Procedure and Investigations Act 1996 and the more
general disclosure rules, for example. But this has been
very much a piece of work across Government, because
we want this framework to give confidence and clarity
to victims and to suspects, but also, importantly, to the
police and the Crown Prosecution Service, because they
are the ones who must administer and work within the
legal framework and the code of practice.

If I may, Mr McCabe, I will take a bit of time,
because this is such an important measure and I am
mindful that there are questions about it, to set out
some of the detailed thinking behind the way in which
the clauses have been drafted. The current approach to
the extraction of information from digital devices has
indeed been criticised by some as feeling like a “digital
strip-search” where devices have been taken as a matter
of course and where, in many cases, all the sensitive
personal data belonging to a device user was extracted
and processed even where it was not relevant to the
offence under investigation. We absolutely understand
the concerns that have been raised in relation to that.

Alex Cunningham: I think this is an appropriate point
for me to lay the challenge on the Government about
the decision to classify children as adults at the age
of 16 in clause 36(10). The Minister has just used the
expression “digital strip-search”. Is it really appropriate
for a 16-year-old girl, or boy for that matter, to have a
digital strip-search, giving up all their little secrets and
everything else, because the Government think that
they should be classified as an adult and that adult
factors should be applied directly to them?

Victoria Atkins: I will deal with that in detail in due
course. Just so that colleagues understand how that age
was settled upon, in the drafting we carefully considered
people’s views, including the Information Commissioner,
about the freedoms and the feelings of power and authority

that users of devices have. We settled on the age of 16
because we understand that a 16-year-old is different
from a 12 or 13-year-old, if their parents have allowed
them mobile phones, although I am banning my son
from having a mobile phone until he is at least 35, but
there we go. A moment of lightness, sorry.

I will deal with the point in more detail later, because
it is important, but there is a difficult balance to maintain
between rights of victims, suspects and defendants but
also rights of users, particularly under the European
convention, so that has been the Government’s motivation
in this. However, we are alive to scrutiny.

Sarah Champion: I think this involves the focus that I
hope the Minister is going to come to. I hear everything
she has just said about the justification and I am going
along with that, but it is clear in subsection (10):
“In this Chapter—

‘adult’ means a person aged 16 or over”.

Why was that specific wording chosen rather than “the
remit of the clause covers people from the age of 16
onwards”, for example?

Victoria Atkins: I will come to that later, but the
hon. Lady knows that I am in listening mode on this.
The Bill includes requirements to obtain agreement to
extract information; to ensure there is reasonable belief
that the required information is held on the device;
and, before using this information, to consider whether
there are less intrusive means of obtaining it. That is an
important point that I know hon. Members have focused
on. The clauses will ensure that the victim’s right to
privacy will be respected and will be at the centre of all
investigations where there is a need to extract information
from a digital device.

The Bill also includes a new code of practice. This
will give clear guidance to all authorities exercising
the power. It will address how the information may be
obtained using other, less intrusive means; how to ensure
that agreement is freely given, and how the device user’s
rights are understood. All authorised persons will have
a duty to have regard to the code when exercising or
deciding whether to exercise the power. The clauses are
also clear that the code is admissible in evidence in
criminal or civil proceedings and that a failure to act in
accordance with it may be taken into account by the
court. It will give up-to-date, best practice guidance for
selectively extracting data considering existing technological
limitations. That will be updated as and when further
capabilities are developed and extended to all authorities
able to use this power.

Sarah Jones: The Minister is outlining how important
the code of practice is. Is she therefore sympathetic to
the view that we have put forward in our new clauses
that that code of practice should be pulled together
with a list of eminently sensible and professional
organisations and people, and that we should define in
the Bill some of what that should include because it is
so important?

Victoria Atkins: We are going to be even more ambitious
than that. We aim to publish a draft on Report, which
means the House and the other place will be able to
scrutinise the draft code of practice during the scrutiny
of the Bill as a whole. Once the Bill receives Royal
Assent, we will consult formally on the code of practice,
including with the relevant commissioners, to enable a
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more detailed draft to be laid before the House. Again,
we are in listening mode on the ways in which the code
of practice should be drafted, because we understand
how important it is and how important it is that victims,
the police and the Crown Prosecution Service, among
others, have confidence in the document.

12.45 pm

Last week, we heard evidence from the Victims’
Commissioner, who argued that the provisions do not
go far enough in protecting the privacy of victims and
witnesses. Those concerns are captured in the new clauses
put forward by the hon. Member for Croydon Central. I
assure the Committee that we have considered Dame
Vera’s points very carefully. In a letter of 7 May, the
Home Office director of data and identity set out in
detail our response to each of her points. I will deal with
each one in turn.

Clause 36 confers a power on an authorised person to
extract information stored on an electronic device where
the user has volunteered the device and has agreed to
the extraction of information from the device. New
clause 49 narrows this second test so that the device user
agrees to the extraction of “specified information”.

The police and other agencies that will need to use
this power extract information from electronic devices
using a range of different tools and techniques. Not all
such tools have the ability to extract only specified
information. The extraction process is complex and
dependent on the device type. In some cases, the applications
being used will determine what level of information can
be extracted. For example, the information may be held
in a database that needs to be fully extracted to process
just one message or photo from it. These complications
apply particularly in cases where there are allegations
that the digital device—the mobile phone, for example—
contains images of child sexual abuse. Some people
who are accused of such offences are very sophisticated
users of technology. That is one example of where the
complexities of downloading the material are not perhaps
as simple and clear as one would ideally like.

I have asked about cloning phones and I am told that
the risk is that not all the data is copied exactly. Information
could be lost and there are concerns that it may not be
able to be used in court proceedings.

The wider picture is that extracting evidence or
information from a phone is not a uniform process and
there are different tools that the police must use. That is
why we have drafted the clauses we have, so that the
authorities are able to use the power now, rather than
depending on some future technology that we hope and
expect will be developed in years to come.

We are also mindful that technological developments,
and with it the capabilities of the police and others, are
fast-moving. While we are keen to see the adoption of
new tools by police officers, we also need to ensure that
the legislation reflects current capabilities and does not
require amendment as each development in technology
occurs.

Sarah Champion: I hear what the Minister says about
cloning and the risk that it is not suitable for admission
in court. Will the Minister comment on a kindness that
could be done—giving a clone of photos to an asylum
seeker, for example?

Victoria Atkins: I am so sorry—I have not quite
understood the hon. Lady. On the taking of a phone, if
I have just been told that we are concerned about the
ramifications of cloning it, I do not see why we would
clone it despite those reservations in order to provide
photographs. I would be very uneasy about having
differences in how the police handle digital data depending
on the personal circumstances of the person from whom
they have taken a phone, including nationality. I would
be very cautious about going down that road.

Sarah Champion: I did not mean to be used in court. I
meant for the individual who has lost their one contact
with home—that they could get a copy or a print-out of
photos, rather than the device just being taken away
with no explanation of when they are going to get it
back again.

Victoria Atkins: I am very cautious about distinguishing
between different victims. Perhaps the hon. Lady is
alleging that the person she is talking about is a victim.
The framework is about consistency and clarity, and I
would be concerned about having caveats here and
there in order to fit individual facts. Part of this test is
about relevance, necessity and proportionality. Those
are the tests that we are asking officers to apply, and we
would have to apply them across the board.

There are situations within the framework whereby
the power can be used without agreement, such as to
locate a missing person where the police reasonably
believe that the person’s life is at risk. Under clause 36,
the police may have good reason to believe that a device
has information that will help to locate the person. In
such circumstances, clearly the person is not available
to give their consent, so clause 36 ensures that officers
can extract data, if it is necessary and proportionate, to
protect the privacy of the user. That also applies in
relation to children who need to be protected.

New clause 49 raises the bar for the exercise of the
power in clause 36(1). The necessity test under new
clause 49 is one of strict necessity. I am not persuaded
that adopting the phrase, “strictly necessary and
proportionate”, instead of “necessary and proportionate”,
will make a material difference. This phrase is well used
in the Bill. I note that article 8.2 of the European
convention on human rights—the very article that people
are relying on in relation to the framework—permits
interference with the right to respect for private and
family life. Such interference is permitted where it is
necessary to achieve various specified objectives.

Sarah Jones: I understand what the Minister is saying.
The review in Northumbria showed that about 50% of
requests were not strictly necessary and proportionate.
That must be wrong, and we are trying to make sure
that people know what they are giving over, that they do
it voluntarily and that it is absolutely necessary that
such information is requested. Apart from trying to be
clear about what is proportionate and necessary, what
solution can the Minister put in place to make sure we
do not have 50% of cases involving asking for information
where it is not necessary and proportionate?

Victoria Atkins: On what the hon. Lady has described,
I am not sure what difference it would make. I am trying
to put myself in the boots of a police officer. Would
a police officer ask for data if they read the words,
“strictly necessary”, but not if they read the word,
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“necessary”? Actually, the problem that has been identified
by the figure quoted by the hon. Lady is police officers’
understanding of the legislation, which comes back to
training. Article 8, on which many rely in this context
and in this part of the Bill, refers to “necessary”interference,
and I am not clear what “strictly necessary” would add
to that.

New clause 49 seeks to provide that information may
be extracted only for the purpose of a criminal investigation

“where the information is relevant to a reasonable line of enquiry.”

There are safeguards within the clauses to ensure that
information is not extracted as a matter of course, and
they have been drafted with respect for victims’ privacy
in mind. They include a requirement that the authorised
person has a reasonable belief that the device contains
information that is relevant to a purpose for which they
may extract information, and that the exercise of the
power is necessary and proportionate to achieve that
purpose.

Sarah Champion: I hear everything the Minister is
saying and it is very plausible, but I want to challenge
her assertions on necessary, proportionate and clear
lines of inquiry, based on the answer I received to a
written question to the Home Office on 11 November. I
asked about the process of extracting mobile phones.
The Under-Secretary of State for the Home Department,
the hon. Member for Croydon South replied:

“Immigration Enforcement search all migrants”—

at this point, “all migrants”, so we do not know yet
whether they are an asylum seeker, being trafficked or
are here for nefarious purposes—

“upon arrival at the Tug Haven at Dover. In the event that a
mobile phone is discovered it will be seized as part of an investigation
into the organised crime group involved in the facilitation.”

Again, we do not know if they are a criminal or a victim
at this point, but the phone will be seized regardless.

“The migrant will be informed verbally that the phone will be
kept for evidential purpose for three to six months. They are
provided with a receipt and contact details. Attempts will be
made to communicate this in their first language, although this
can be challenging due to external factors.”

So people arrive here, immediately their phone is taken
away from them and they might not even know why. It
is great that within “three to six months”, they are
meant to have that response—

Chris Philp: Because they are here illegally.

Sarah Champion: Sorry, Minister? I do not think that
the reality on the ground—the reality that the Home
Office acknowledges—backs up what the other Minister
is saying about reasonable, proportionate and lines of
inquiry, because it is happening to every migrant coming
into this country.

The Chair: I know this is important detail, but I
remind the hon. Lady that interventions should not be
too long.

Victoria Atkins: I cannot hope to do justice to a
parliamentary question answered by my hon. Friend
the Member for Croydon South, the Immigration Minister,

because I know the care and attention he gives to
answering such PQs. However, over lunch, I will attempt
to extract an answer that will do justice to his response.
I make the point that the hon. Member for Rotherham
is referring to practice at the moment. Again, the point
of this legal framework is to ensure that we have consistency
and clarity of approach. I will try to do my hon. Friend
justice when we return at 2 o’clock.

I will now move on to the Criminal Procedure and
Investigations Act 1996 and its code of practice, because
those provisions on “reasonable lines of inquiry” will
continue to apply to the investigation of criminal offences
in England and Wales. We cannot—must not—view the
extraction of digital data in a vacuum, apart from the
rest of the powers of, and duties on, police officers and
the CPS when it comes to a criminal trial.

In the context of mobile phones, iPads and so on,
police forces will continue to use the digital processing
notice developed by the National Police Chiefs’ Council
for this purpose. It explains in lay language how the
police extract the information, which information might
be extracted, how long the device might be retained for
and what happens to irrelevant material found on the
device or devices. The notice makes it clear that investigators
must respect an individual’s right to privacy and must
not go beyond the reasonable lines of inquiry. That is
the golden thread that runs throughout the Act.

It is imperative that the existing procedures for
investigations set out in the 1996 Act are followed.
Although the clauses in the Bill concern a broader
range of activity than just criminal investigation, helping
as they do in investigations for missing persons or to
protect children, we do not want to introduce any
ambiguity. I will therefore reflect on that, but we are
clear that the CPIA provisions must continue in the
context of criminal investigations.

I note that new clause 49 would omit subsection (7)(b)
of clause 36. We are clear that police officers and others
using the extraction power should always seek to obtain
the information required in the least intrusive way possible.
There are situations in which it may not be reasonably
practicable to utilise the least intrusive means of obtaining
information, and this clause ensures that authorised
persons may make that judgment. That could be because
the time it would take to gather the information might
affect the investigation or increase the risk of harm to
an individual, or because those methods would mean
intruding on the privacy of a wider number of people.

I will give one example and then I will sit down.
When searching for a missing person, information such
as an image on a witness’s device might also be captured
on CCTV. Identifying all cameras, and downloading
and reviewing many hours of CCTV footage is a time-
consuming process. The authorised person may decide
that it is more appropriate to extract the information
from the device in order to speed up the inquiry and to
try to locate the missing person before they come to
harm.

1.1 pm

Ordered, That the debate be now adjourned.—(Chris
Philp.)

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 27 May 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

2 pm

The Chair: As you all undoubtedly observed, the
Minister was just having a quick breather. We will now
resume.

Clause 36

EXTRACTION OF INFORMATION FROM ELECTRONIC

DEVICES: INVESTIGATIONS OF CRIME ETC

Amendment proposed (this day): 94, in clause 36, page 29,
line 5, at end insert—

“(c) the user who has given agreement under subsection (1)(b)
was offered free independent legal advice on issues relating to
their human rights before that agreement was given.”—(Sarah
Jones.)

This amendment would ensure that users of electronic devices were
offered free independent legal advice before information on their device
could be accessed.

Question again proposed, That the amendment be
made.

The Chair: I remind the Committee that with this we
are discussing the following:

Clause stand part.

Government amendment 63.

Clause 37 stand part.

Clauses 38 to 42 stand part.

Amendment 115, in schedule 3, page 198, line 29,
leave out

“A person appointed as an immigration officer under paragraph 1
of Schedule 2 to the Immigration Act 1971.”

This amendment would remove immigration officers from the list of
authorised persons who may carry out a digital extraction.

That schedule 3 be the Third schedule to the Bill.

New clause 49—Extraction of information from electronic
devices—

“(1) Subject to Conditions A to D below, insofar as applicable,
an authorised person may extract information stored on an
electronic device from that device if—

(a) a user of the device has voluntarily provided the device
to an authorised person, and

(b) that user has agreed to the extraction of specified
information from the device by an authorised person.

(2) Condition A for the exercise of the power in subsection (1)
is that it may be exercised only for the purposes of—

(a) preventing, detecting, investigating or prosecuting an
offence,

(b) helping to locate a missing person, or

(c) protecting a child or an at-risk adult from neglect or
physical, mental or emotional harm.

(3) For the purposes of subsection (2) an adult is an at-risk
adult if the authorised person reasonably believes that the adult—

(a) is experiencing, or at risk of, neglect or physical,
mental or emotional harm, and

(b) is unable to protect themselves against the neglect or
harm or the risk of it.

(4) Condition B for the exercise of the power in subsection (1)
is that the power may only be exercised if—

(a) the authorised person reasonably believes that
information stored on the electronic device is relevant
to a purpose within subsection (2) for which the
authorised person may exercise the power, and

(b) the authorised person is satisfied that exercise of the
power is strictly necessary and proportionate to
achieve that purpose.

(5) For the purposes of subsection (4)(a), information is relevant
for the purposes within subsection (2)(a) in circumstances where
the information is relevant to a reasonable line of enquiry.

(6) Condition C as set out in subsection (7) applies if the
authorised person thinks that, in exercising the power, there is a
risk of obtaining information other than information necessary
for a purpose within subsection (2) for which the authorised
person may exercise the power.

(7) Condition C is that the authorised person must, to be
satisfied that the exercise of the power in the circumstances set
out in subsection (6) is strictly necessary and proportionate, be
satisfied that there are no other less intrusive means available of
obtaining the information sought by the authorised person which
avoid that risk.

(8) Condition D is that an authorised person must have regard
to the code of practice for the time being in force under section
[Code of practice] in accordance with section [Effect of code of
practice] below.

(9) This section does not affect any power relating to the
extraction or production of information, or any power to seize
any item or obtain any information, conferred by or under an
enactment.

(10) In this section and section [Application of section
[Extraction of information from electronic devices] to children
and adults without capacity]—

“adult” means a person aged 18 or over;

“authorised person” means a person specified in
subsection (1) of section [Application of section
[Extraction of information from electronic
devices] to children and adults without capacity]
(subject to subsection (2) of that section);

“child” means a person aged under 18;

“agreement” means that the user has confirmed explicitly
and unambiguously in writing that they agree—

(a) to provide their device, and

(b) to the extraction of specified data from that
device.

Such an explicit written confirmation can only constitute
agreement for these purposes if, in accordance
with the Code of Practice issued pursuant to
section [Effect of code of practice], the user—

(i) has been provided with appropriate information
and guidance about why the extraction is
considered strictly necessary (including, where
relevant, the identification of the reasonable
line of enquiring relied upon);

(ii) has been provided with appropriate information
as to (a) how the data will or will not be used
in accordance with the authorized person’s
legal obligations and (b) any potential
consequences arising from their decision;

(iii) has confirmed their agreement in the absence
of any inappropriate pressure or coercion;

“electronic device”means any device on which information
is capable of being stored electronically and includes
any component of such a device;
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“enactment” includes—

(a) an Act of the Scottish Parliament,

(b) an Act or Measure of Senedd Cymru, and

(c) Northern Ireland legislation;

“information” includes moving or still images and
sounds;

“offence” means an offence under the law of any part
of the United Kingdom;

“user”, in relation to an electronic device, means a
person who ordinarily uses the device.

(11) References in this section and sections [Application of
section [Extraction of information from electronic devices] to
children and adults without capacity] to the extraction of
information include its reproduction in any form.

(12) This section is subject to sections [Application of section
[Extraction of information from electronic devices] to children
and adults without capacity] and [Application of section
[Extraction of information from electronic devices] where user
has died etc].”

New clause 50—Application of section [Extraction of
information from electronic devices] to children and adults
without capacity—

“(1) A child is not to be treated for the purposes of subsection
(1) of section [Extraction of information from electronic devices]
as being capable of—

(a) voluntarily providing an electronic device to an
authorised person for those purposes, or

(b) agreeing for those purposes to the extraction of
information from the device by an authorised person.

(2) If a child is a user of an electronic device, a person who is
not a user of the device but is listed in subsection (3) may—

(a) voluntarily provide the device to an authorised person
for the purposes of subsection (1) of section
[Extraction of information from electronic devices],
and

(b) agreement for those purposes to the extraction of
information from the device by an authorised person.

(3) The persons mentioned in subsection (2) are—

(a) the child’s parent or guardian or, if the child is in the
care of a relevant authority or voluntary
organisation, a person representing that authority or
organisation,

(b) a registered social worker, or

(c) if no person falling within paragraph (a) or (b) is
available, any responsible person aged 18 or over
other than an authorised person.

(4) The agreement of persons listed in subsection (3) further
to subsection 2(b) should only be accepted where, if it is
appropriate, the child has been consulted on whether such
agreement should be provided and the authorised person is
satisfied those views have been taken into account.

(5) An adult without capacity is not to be treated for the
purposes of section [Extraction of information from electronic
devices] as being capable of—

(a) voluntarily providing an electronic device to an
authorised person for those purposes, or

(b) agreeing for those purposes to the extraction of
information from the device by an authorised person.

(6) If a user of an electronic device is an adult without
capacity, a person who is not a user of the device but is listed in
subsection (7) may—

(a) voluntarily provide the device to an authorised person
for the purposes of subsection (1) of section
[Extraction of information from electronic devices],
and

(b) agreement for those purposes to the extraction of
information from the device by an authorised person.

(7) The persons mentioned in subsection (6) are—

(a) a parent or guardian of the adult without capacity,

(b) a registered social worker,

(c) a person who has a power of attorney in relation to the
adult without capacity, or

(d) if no person falling within paragraph (a), (b) or (c) is
available, any responsible person aged 18 other than
an authorised person.

(8) The agreement of persons listed in subsection (7) further to
subsection (6)(b) should only be accepted where, if it is
appropriate, the adult without capacity has been consulted on
whether such agreement should be provided and the authorised
person is satisfied those views have been taken into account.

(9) Nothing in this section prevents any other user of an
electronic device who is not a child or an adult without capacity
from—

(a) voluntarily providing the device to an authorised person
for the purposes of subsection (1) of section [Extraction
of information from electronic devices], or

(b) agreeing for those purposes to the extraction of
information from the device by an authorised person.

(10) In this section and section and [Application of section
[Extraction of information from electronic devices] where user
has died etc]—

“adult without capacity” means an adult who, by reason
of any impairment of their physical or mental
condition, is incapable of making decisions for the
purposes of subsection (1) of section [Extraction
of information from electronic devices];

“local authority”—

(a) in relation to England, means a county council,
a district council for an area for which there is
no county council, a London borough council
or the Common Council of the City of London,

(b) in relation to Wales, means a county council or
a county borough council, and

(c) in relation to Scotland, means a council
constituted under section 2 of the Local
Government etc (Scotland) Act 1994;

“registered social worker” means a person registered as
a social worker in a register maintained by—

(a) Social Work England,

(b) the Care Council for Wales,

(c) the Scottish Social Services Council, or

(d) the Northern Ireland Social Care Council;

“relevant authority”—

(a) in relation to England and Wales and Scotland,
means a local authority;

(b) in relation to Northern Ireland, means an
authority within the meaning of the Children
(Northern Ireland) Order 1995 (S.I. 1995/755
(N.I. 2));

“voluntary organisation”—

(a) in relation to England and Wales and Scotland,
has the same meaning as in the Children Act
1989;

(b) in relation to Northern Ireland, has the same
meaning as in the Children (Northern
Ireland) Order 1995.

(11) Subsections (10) and (11) of section [Extraction of
information from electronic devices] also contain definitions for
the purposes of this section.”

New clause 51—Application of section [Extraction of
information from electronic devices] where user has died
etc—

“(1) If any of conditions A to C is met, an authorised person
may exercise the power in subsection (1) of section [Extraction of
information from electronic devices] to extract information
stored on an electronic device from that device even though—

(a) the device has not been voluntarily provided to an
authorised person by a user of the device, or
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(b) no user of the device has agreed to the extraction of
information from the device by an authorised person.

(2) Condition A is that—

(a) a person who was a user of the electronic device has
died, and

(b) the person was a user of the device immediately before
their death.

(3) Condition B is that—

(a) a user of the electronic device is a child or an adult
without capacity, and

(b) an authorised person reasonably believes that the
user’s life is at risk or there is a risk of serious harm
to the user.

(4) Condition C is that—

(a) a person who was a user of the electronic device is
missing,

(b) the person was a user of the device immediately before
they went missing, and

(c) an authorised person reasonably believes that the
person’s life is at risk or there is a risk of serious
harm to the person.

(5) The exercise of the power in subsection (1) of section
[Extraction of information from electronic devices] by virtue of
this section is subject to subsections (2) to (8) of that section.

(6) Subsections (10) and (11) of section [Extraction of
information from electronic devices] and subsection (9) of
section [Application of section [Extraction of information from
electronic devices] to children and adults without capacity]
contain definitions for the purposes of this section.”

New clause 52—Code of practice—
“(1) The Secretary of State must prepare a code of practice

containing guidance about the exercise of the power in
subsection (1) of section [Extraction of information from
electronic devices].

(2) In preparing the code, the Secretary of State must
consult—

(a) the Information Commissioner,

(b) the Scottish Ministers,

(c) the Welsh Government,

(d) the Department of Justice in Northern Ireland,

(e) the Victims Commissioner,

(f) the Domestic Abuse Commissioner,

(g) any regional Victims Champion including the London
Victims Commissioner,

(h) persons who appear to the Secretary of State to
represent the interests of victims, witnesses and other
individuals likely to be affected by the use of the
power granted in subsection (1) of section [Extraction
of information from electronic devices], and

(i) such other persons as the Secretary of State considers
appropriate.

(3) After preparing the code, the Secretary of State must lay it
before Parliament and publish it.

(4) The code is to be brought into force by regulations made by
statutory instrument.

(5) The code must address, amongst other matters—

(a) the procedure by which an authorised person must
obtain and record confirmation that a device has
been provided voluntarily;

(b) the procedure by which an authorised person must
obtain and record confirmation that agreement has
been provided for the extraction of specified
information, including the information which must
be provided to the user about—

(i) how long the device will be retained;

(ii) what specific information is to be extracted from the
device and why, including the identification of the
reasonable line of enquiry to be pursued and
the scope of information which will be extracted,
reviewed and/or retained;

(iii) how the extracted information will be kept secure;

(iv) how the extracted information will or may be used
in a criminal process;

(v) how they can be kept informed about who their
information is to be shared with and the use of
their information in the criminal process;

(vi) their right to refuse to agree to provide their device
and/or to the proposed extraction in whole or in
part and the potential consequences of that
refusal; and

(vii) the circumstances in which a further extraction
may be required, and what will happen to the
information after the case has been considered;

(c) the different types of extraction processes available,
and the parameters which should be considered in
defining the scope of any proposed extraction from a
user’s device;

(d) the circumstances in which the extraction of
information should and should not be considered
strictly necessary and proportionate;

(e) the considerations to be taken into account in
determining whether there are less intrusive
alternatives available to extraction for the purposes
of subsection (7) of section [Extraction of
information from electronic devices];

(f) the process by which the authorised person should
identify and delete data which is not responsive to a
reasonable line of enquiry and/or has been assessed
as not relevant to the purposes for which the
extraction was conducted; and

(g) the records which must be maintained documenting for
each extraction or proposed extraction, including—

(i) the specific information to be extracted;

(ii) the reasonable lines of enquiry pursued;

(iii) the basis upon which the extraction is considered
strictly necessary, including any alternatives
considered and why they were not pursued;

(iv) confirmation that appropriate information was
provided to the user and, if applicable, agreement
obtained;

(v) the reasons why the user was not willing to agree to
a proposed extraction.

(6) A statutory instrument containing regulations under
subsection (4) is subject to annulment in pursuance of a
resolution of either House of Parliament.

(7) After the code has come into force the Secretary of State
may from time to time revise it.

(8) References in subsections (2) to (7) to the code include a
revised code.”

New clause 53—Effect of code of practice—

“(1) An authorised person must in the exercise of the power
granted under section [Extraction of information from electronic
devices] have regard to the code of practice issued under section
[Code of practice] in deciding whether to exercise, or in the
exercise of that power.

(2) A failure on the part of any person to comply with any
provision of a code of practice for the time being in force under
section [Code of practice] shall not of itself render him liable to
any criminal or civil proceedings.

(3) A code of practice in force at any time under section [Code
of practice] shall be admissible in evidence in any criminal or
civil proceedings.

(4) In all criminal and civil proceedings any code in force
under section [Code of practice] shall be admissible in evidence;
and if any provision of the code appears to the court or tribunal
conducting the proceedings to be relevant to any question arising
in the proceedings it shall be taken into account in determining
that question.”
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The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): As the Committee
will remember, I gave a very quick example of circumstances
in which it would be appropriate for the authorised
person to use information extracted from a digital
device: when a person is missing, it would be appropriate
to do that rather than wait for a review of many hours
of closed circuit television footage. I hope that has dealt
with that part of new clause 49.

New clause 49 also incorporates a definition of
“agreement”. In order for authorised persons to exercise
the power to extract information from digital devices,
device users other than children or adults without capacity
must voluntarily hand over their device and agree to the
extraction of information. Authorised persons must
explicitly ask device users for their agreement. The code
of practice will provide guidance on: how agreement is
to be obtained by the authorised person; ensuring it is
freely given; and how the device user is made of aware
of their right to refuse. The code will set out the best
practice that authorised persons should follow when
obtaining agreement, such as providing a copy of the
digital processing notice for the device user to read
and sign.

The final change made by new clause 49 is that it
would define an adult as a person aged 18 or over,
rather than 16 or over, as set out in chapter 3 of part 2.
I understand this was not raised by the Victims’
Commissioner, but we have listened, and have thought
very carefully about the imposition of that age in the
Bill. In setting the age at 16, we were keen to ensure that
those aged 16 to 17 were given appropriate control over
their personal devices. That is not dissimilar from the
position in other legislation, such as the Mental Capacity
Act 2005, which recognises the rights of young people
aged 16 and 17. However, we note the concerns raised in
the debate, and we will reflect on them.

Sarah Champion (Rotherham) (Lab): May I say how
grateful I am that the Minister is clearly in listening
mode on this issue? The difference with the Mental
Capacity Act 2005 is that it does not define 16 and
17-year-olds as adults. It is that particular word, not the
inclusion of that age bracket, that we are concerned
about.

Victoria Atkins: I thank the hon. Lady. As I say, we
will reflect on the issue.

New clause 50 would provide that, where the user of
a device was a child or adult without capacity, their
views were sought and taken into account when someone
else was making a decision on their behalf regarding the
extraction of information from their device. We agree
on the point about children. Indeed, clause 37(4) makes
an equivalent provision, so we are not sure there is
much between us on this point. We rely on clause 37(4)
to ensure that the views of the child are taken into
account.

We do not, however, agree that it is appropriate to
include equivalent provision for adults without capacity.
With such people, it is the capacity of the individual
user that is relevant, and that is determined on the basis
of a case-specific assessment. It is only if, as a result of
that assessment, the person is deemed not capable of
making the decisions that someone else is asked to
make it. Authorised persons using that power will still

have to comply with their existing responsibilities under
the Mental Capacity Act 2005 and the associated code
of practice or equivalent provisions in Scotland and
Northern Ireland. We will, however, include guidance
and direct authorised persons to the relevant statutory
responsibilities in the code of practice.

New clause 52 seeks to expand the list of statutory
consultees in respect of the code of practice to include
the Victims’ Commissioner, the Domestic Abuse
Commissioner and representatives of victims and witnesses,
but clause 40 already places a duty on the Secretary of
State to consult
“(a) the Information Commissioner,

(b) the Scottish Ministers,

(c) the Department of Justice in Northern Ireland, and

(d) such other persons as the Secretary of State considers appropriate.”

We believe this last line affords sufficient flexibility to
capture those other persons listed in new clause 52.
I can assure the Committee that we will work closely
with the Victims’ and Domestic Abuse Commissioners,
and other relevant groups, as we develop the code.

The new clause also lists matters to be addressed in
the code of practice. We do not dispute the relevance of
many of the matters listed in new clause 52(5), but
putting such a list in the Bill is unnecessary. The code
needs to be comprehensive and fit for purpose, and it
will be prepared in consultation with interested parties
and subject to parliamentary scrutiny.

Amendment 94 seeks to provide for independent
legal advice for device users. Ensuring that victims are
properly supported is a priority for this Government.
The code of practice will make it clear that investigators
should inform people about the use of the power, and
ensure that they are fully aware of their rights. This
information will include: why they are asking for agreement,
what will happen to the individual’s device, what information
will be extracted from the device, how long it may be
retained for, and what will happen to any irrelevant
material found on the device.

We are aware of the impact that requests for personal
information can have on victims of sexual violence, and
we believe that individuals should be supported in the
process. We are fully committed to giving support to
victims of crime, including access to independent sexual
violence advisers, who we believe have a role in helping
to explain the power to victims; as I have said, we are
investing in 700 more of these posts this year.

We are exploring the findings of the sexual violence
complainants’ advocate scheme, piloted in Northumbria,
as part of the rape review, which will be published
shortly. We do not think that chapter 3 of part 2 of this
Bill is the right place to address this broader issue about
the provision of legal advice to victims and witnesses,
given the wider impact across the criminal justice system.

Amendment 115 to schedule 3 seeks to exclude
immigration officers from the list of persons authorised
to carry out a digital extraction. Immigration officers
play a vital role in protecting vulnerable people, particularly
those who may be victims of trafficking, and it is
important that they are able to obtain information that
may be vital in those and other investigations. The
power in schedule 3 ensures that all authorities extract
information in a consistent way, and put the needs and
privacy of the user at the forefront of any request. Any
person being asked to provide a device will be made
aware of their rights, including their right to refuse.
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[Victoria Atkins]

The hon. Member for Rotherham asked about a
parliamentary question that the Under-Secretary of
State for the Home Department, the hon. Member for
Croydon South, answered. I am told that mobile phones
are seized under statutory powers where there is a
reasonable belief that evidence of a criminal offence
will be found. The subsequent examination of the device
will be conducted in forensic conditions, and in such a
way as to target only the relevant material. The handset
will be retained for as long as is required to support any
criminal proceedings before being returned to the owner.

Finally, there is also a Government amendment in
this group: amendment 63, which ensures that the definition
of the common council of the City of London is used
consistently throughout the Bill. The City of London
Corporation has both public and private functions, and
it is therefore appropriate that public legislation applies
to the corporation only in respect of its public functions.
Government amendment 63 provides that the reference
to the common council relates to
“its capacity as a local authority”,

which brings clause 37 into line with other provisions in
the Bill referencing the common council.

To sum up, this is the first time that a clear and
consistent approach to the extraction of information
from digital devices with the device user’s agreement
has been written into primary legislation. The provisions
remove legal ambiguity around the practice and, for the
first time, enshrine the protections and safeguards that
authorised persons must adhere to when exercising that
power. It is a significant step forward in driving a
consistent approach across the Union for the law
enforcement authorities that exercise these powers, and
for victims and witnesses in the criminal justice system.
Of course, there is more to do outside the Bill in a range
of areas, but we are committed to working with victims
and survivors and with charities and commissioners to
ensure that when implemented, the provisions command
the trust and confidence of victims and witnesses. Many
of the issues raised in the new clauses can and will be
addressed through the code of practice, so I hope that
the hon. Member for Croydon Central will feel able to
withdraw her amendments and support Government
amendment 63 and clauses 36 to 42 standing part of
the Bill.

Sarah Jones (Croydon Central) (Lab): We all agree on
the problems here; we have suggested some solutions
and the Minister has explained why she is not convinced.
I think it would be hard for the Minister not to agree
with quite a lot of what Vera Baird said when giving
evidence. We will have to come back to some of those
new clauses and decide how we vote at an another time.

Given what the Minister said on three points—first,
that she would look at the age issue and the definition
of an adult; secondly, that there would be a draft code
of practice by Report, and that she would incorporate
some of the measures we discussed into that; and thirdly,
that the rape review will be published soon, and that in
it, the Government are looking at work such as that
done in Northumbria, and at police training—I am
content not to push the amendment to a vote. I beg to
ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 36 ordered to stand part of the Bill.

Clause 37

APPLICATION OF SECTION 36 TO CHILDREN AND ADULTS

WITHOUT CAPACITY

Amendment made: 63, in clause 37, page 31, line 35, after
“London” insert

“in its capacity as a local authority”.—(Victoria Atkins.)

This amendment clarifies that the reference in clause 37(11) to the
Common Council of the City of London is to the Common Council in
its capacity as a local authority.

Clause 37, as amended, ordered to stand part of the
Bill.

Clauses 38 to 42 ordered to stand part of the Bill.

Schedule 3 agreed to.

Clause 43

PRE-CHARGE BAIL

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 95, in schedule 4, page 203, line 33, leave
out

“If it is reasonably practicable to do so”

and insert

“Unless there is an exceptional reason not to”.

Amendment 96, in schedule 4, page 203, line 38, at
end insert—

“(4AA) If it is reasonably practicable to do so, the investigating
officer must consider the personal situation and the needs, as they
appear to the investigating officer given all the circumstances of
the case, of the alleged victim (if any) of the relevant offence on—

(a) whether any of the conditions that are relevant
conditions should be varied under subsection (1),
and

(b) if so, what variations should be made to those
conditions.”

Amendment 97, in schedule 4, page 203, line 40, at
end insert “and (4AA)”.

That schedule 4 be the Fourth schedule to the Bill.

New clause 54—Offence of breach of conditions of
pre-charge bail—

“(1) The Police and Criminal Evidence Act 1984 is amended as
follows.

(2) After Section 37 insert—

“37ZA Offence of breach of conditions of pre-charge bail

(1) Where a person has been arrested and released on
pre-charge bail under subsection 37(7), that person commits an
offence if they breach any condition attached to that pre-charge
bail.

(2) A person guilty of an offence under this Section will be
liable on summary conviction to a fine not exceeding level 3 on
the standard scale.””

2.15 pm

Sarah Jones: The full package of these reforms will
be named “Kay’s law” in memory of Kay Richardson,
who was murdered by her ex-partner following his
release under investigation despite evidence of previous
domestic abuse. No conditions were imposed and the
police gave Martin the keys back to the home he had
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shared with Ms Richardson. Martin let himself into the
house and waited for Ms Richardson, who was 49,
before attacking her with a hammer and strangling her.
Kay’s mother Audrey Richardson said:

“They might as well have gone and opened the door for him”.

I think we will all want to keep in mind Kay and her
family, and all victims of perpetrators who have caused
harmed while on RUI, as in Kay’s case, or while continually
in breach of bail conditions.

We are all largely pleased with the provisions on
pre-charge bail, in that they reverse what amounted to
mistakes made in the 2017 reforms, but it is important,
if we want to achieve justice that is fair and efficient,
that it comes alongside the Government investing in
every part of our criminal justice system and tackling
some of the many challenges that it faces.

To set the context, the reforms pursued by the
Government in 2015 to 2017 introduced the presumption
against the use of pre-charge bail. These reforms also
introduced strict time limits on the use of pre-charge
bail. They were designed to reduce both the numbers of
individuals subject to, and the average duration of,
pre-charge bail. That was supposed to address concerns
that unconvicted individuals were being subjected to
pre-charge bail conditions for long periods of time
without due process.

The House of Commons Library says:

“There is no official data about who is released from police
custody and how they are released. However, data obtained from
various freedom of information requests suggest that the number
of suspects released on pre-charge bail fell substantially following
the 2017 reforms.”

The use of RUI

“increased rapidly as a result.”

A BBC investigation found that in one three-month
period, 12 forces released more than 3,000 suspects of
violent crime, murder, rape and sexual offences. Officers
use RUI when they want more time to gather evidence
and when the preconditions for pre-charge bail have not
been met. There is no requirement for RUI suspects to
report to the police, and the police have no power to
place conditions on their movements or activities—although
some RUI suspects will voluntarily attend further
questioning at the request of the police. There are no
time limits within which officers must conclude their
investigations against RUI suspects and the police are
under no obligation to keep them informed about the
progress of their investigation.

Many stakeholders from across the criminal justice
system have been critical of these 2017 reforms. The use
of RUI, particularly in cases involving violent and sexual
offences, puts vulnerable victims at risk because pre-charge
bail conditions are not imposed on suspects. There are
also concerns that the rights of RUI suspects are being
undermined. Investigations against RUI suspects, on
average, take longer and the police are not required to
inform suspects about their progress while investigations
are ongoing.

Zoë Billingham of Her Majesty’s inspectorate of
constabulary said in December 2020, on the police and
Crown Prosecution Services’ response to the changes,
that the full consequences

“had not been thought through”.

The report said that of 140 cases examined, in 62 cases
a suspect was released under investigation when bail
with restrictions should have been used. The inspector
said:

“These cases included domestic abuse, sexual offences and
offences against children—serious crimes. This is extremely worrying,
especially for the victims in these cases, who had no bail conditions
in place to keep them safe.”

The report found one case where a suspected paedophile
was arrested and, after three months, the bail restrictions
lapsed. This was because delays in getting digital evidence
from the suspect’s devices meant police feared they
would fall short of meeting the threshold to get bail
extended. The report also raised particular concerns
about domestic abuse cases. Billingham said:

“It has a profound effect on victims’ confidence that they are
being taken seriously and staying with cases that can drag on for
months and years.”

We welcome the changes, but have suggested some
amendments; I will talk about amendment 95 first.
Part 3 of schedule 4 would impose a duty on officers to
seek the victim’s views on whether pre-charge bail or
street bail should be applied, and their views on what
conditions should be attached, when it is reasonably
practical to do so. Amendment 95 simply strengthens
that wording, so that the views of victims must be
sought by the investigating officer when setting pre-charge
bail conditions, not

“if it is reasonably practical to do so”,

but unless there is an exceptional reason not to do so; it
tilts the balance in favour of seeking the views of a
victim. It is vital that there be greater consideration of
the needs of the victim in setting bail conditions, to
protect them and ensure that they are able to continue
through the criminal justice process safely and with full
confidence.

Amendments 96 and 97 would ensure that the personal
situation and needs of the victim, as well as all the
circumstances, are taken into account to ensure that any
variations necessary to the conditions can be put in
place to protect the victim. The needs and situation of
the victims must be taken into account when setting
pre-charge bail.

It has, sadly, often been the case that victims—largely
female victims of rape, domestic abuse or sexual
exploitation—are hesitant to provide complete evidence
of their personal situation or needs due to fear that the
perpetrator will find out and put them, or their family,
at risk. It is not right that victims do not feel that the
police can protect them enough. Pre-charge bail can be
broken and, as this is not a specific criminal offence, the
custody clock can currently be run down by continuous
breaches of pre-charge bail conditions.

I will talk about the measures in the specific context
of domestic abuse, which represents one third of violent
crime recorded by the police, and approximately one
fifth of all adult homicides—half of all adult homicides
when the victim is female. It affected 2.3 million adults
in the last year. The criminal justice system still has a
long way to go in bringing perpetrators to justice and in
providing a consistently good response for domestic
abuse survivors.

Over the past couple of years, there has been a
notable decline in the number of offences prosecuted by
the CPS relating to domestic abuse, despite there being
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no reduction in prevalence and an increase in offences
recorded by the police. Between April 2014 and March
2020, the annual number of domestic abuse-flagged
cases referred to the CPS by the police fell by 37%, with
similar declines in prosecutions and convictions. In the
year ending March 2020, only 9% of domestic abuse-related
crimes recorded by the police led to a charge or summons,
and the CPS convicted 47,000 domestic abuse cases,
compared to 758,000 police-recorded offences relating
to domestic abuse.

As incidents of domestic abuse often take place in
private, the complainant may be the only witness. CPS
guidelines for prosecutors state that:

“Giving evidence may be very difficult for them, or may cause
additional difficulties (for example, fear of reprisals; safety of
their children; increased family pressures or serious financial
repercussions; fear of being ’outed’; fear of a lack of support by
the criminal justice system, or specialist support organisations; or,
an emotional attachment or loyalty towards the defendant),
leading to uncertainty about the course of action they should
take.”

Sarah Champion: I support the amendments that my
hon. Friend is putting forward, because the intention is
to put the victim at the absolute centre of all of this.
Does she agree that we also need the resources to enable
the police to back that up, and to enable the voluntary
sector and social workers to put in place the support
that she is talking about?

Sarah Jones: My hon. Friend is absolutely right.
Nearly 5,000 women are turned away from refuges each
year, because the support just is not there and so much
provision has been taken away. That applies across all
kinds of different aspects of the support that should be
in place.

It is well known that separation and reporting to
police are periods of heightened risk in abusive relationships,
and the effectiveness of bail conditions can be critical.
The Centre for Women’s Justice has said that it hears
from frontline women’s services that breaches of bail
are extremely common, and that women often cease to
report them once they find that nothing is done by the
police after their initial reports. Some victims withdraw
support for prosecution in such situations and sometimes
disengage from the domestic abuse service. In its briefing,
the Centre for Women’s Justice says that

“in the worst case scenarios women feel so unprotected that they
reconcile with suspects and return to abusive relationships, because
the separation has increased the dangers they face in the short
term. As the only power available to police following a breach of
pre-charge bail is to arrest the suspect and release him again on
bail, officers sometimes say there is nothing they can do. Police
often don’t contact a victim until some time has passed since the
reported breach, and many breaches are by phone or electronic
communications. In these situations there is little purpose in
arresting and releasing the suspect on bail again, and it is
understandable that officers take no action.”

New clause 54 has been tabled to probe the Minister
and to seek some clarifications and assurances on a
number of problems that the police deal with and that
have been brought to my attention by several police
organisations. New clause 54 would make a breach of
any condition of pre-charge bail, such as not being
allowed to go to someone’s house, to turn up at the

school gates or to visit a certain restaurant, a criminal
offence. That would prevent the custody clock being
run down by purposeful breaches of bail, and it would
particularly protect victims in domestic abuse cases, so
that abusers are less likely to breach conditions by
returning to the home of the victim. If the enforcement
around breach of bail could be strengthened, it would
likely drive down the number of offenders who breach
bail conditions, and it would allow the police to focus
on the worst offenders. It is a straightforward amendment,
which was drafted with victims in mind but was
recommended to us, as I say, by senior members of the
police.

The Police Superintendents Association has spoken
to us about making the breach of pre-charge bail conditions
a stand-alone criminal offence. Paul Griffiths was clear
about this in the evidence session. He said that the PSA
has concerns about breach of police bail and that

“bail conditions are imposed and then suspects continue to
breach those bails. Of course, those bail conditions would be
there to protect victims or even the wider public. It could be
extremely useful to us for that to be an offence in its own right. I
note that there is an introduction to prevent the start of the
custody clock, which was another risk that we thought may come
from somebody who would consistently breach their bail, risking
an impact on the investigation custody time limits for other
aspects for which they were under investigation. The Bill suggests
that three hours is sufficient to deal with that breach of bail, and
that seems appropriate, but it could be beneficial to the police
service for that to be an offence in its own right in terms of
processing individuals for such breaches.”––[Official Report, Police,
Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c. 30-31, Q45.]

Could the Minister give us her views on that opinion
and on the problem that we are seeking to overcome?

I appreciate that part 5 of schedule 4 would make
amendments to the functions of the PACE clock, as it
would suspend a detention clock for three hours when
someone is arrested for failure to comply with bail. The
amendments are supposed to prevent suspects from
running down their PACE clock by repeatedly breaching
bail. However, the view of many senior police whom I
have met is that it is not long enough and that they
would prefer the breach of pre-charge bail conditions
to be a separate offence. I am aware that the Minister
might say that to make the breach of pre-charge bail
conditions a stand-alone offence could create an imbalance
whereby the breach of post-charge bail conditions is
not a stand-alone criminal offence, but I would appreciate
her giving her views on how we can tackle this issue.

The Centre for Women’s Justice had a slightly different
proposal, which is a two-stage process whereby a breach
of bail conditions triggers a presumption that the police
will impose a domestic abuse protection notice and
apply for a domestic abuse protection order. Once the
order is in place, a further breach would be a criminal
offence, so it creates a “two strikes and you’re out”
process. Perhaps the Minister will give us her view on
that.

I reiterate that we very much welcome these much-needed
reforms to pre-charge bail. Can the Minister talk us
through what plans the Government have to monitor
the changes to ensure they are effective and how they
will ensure that the data on how each police force deals
with suspects after they have been released from custody
is clear and can be sufficiently reviewed so that victims
across the country can be better protected?
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Sarah Champion: I am in the unusual position of
having found out that things were going wrong with
pre-charge bail at the same time that the Minister did.
We were both in Rotherham with the National Crime
Agency, to learn more about how it was investigating
past cases of child sexual exploitation. There was a
throwaway line by the officer about how things had got
a lot more complicated since pre-charge bail was brought
in through the Police and Crime Act 2017, and I have to
say that I did not know anything about it.

Pre-charge bail does exactly what it says. Before 2017,
the police were able to put in place restrictions on a
person before they were charged, such as “You cannot
leave the country” or “You cannot go within 100 yards
of the victim.” This is really important in a place such
as Rotherham, because the victims—the survivors—and
the perpetrators are sometimes both still living on the
same street, or their children may still be going to the
same school, but also because a number of the perpetrators
are dual nationality and there is a flight risk. The
problem the police had was that there was a window of
28 days during which they had to make the charge, and
with child abuse cases, particularly past child abuse
cases, it can take months if not years to gather all of the
evidence they need to make that charge. We found in
Rotherham that the police were having to sit on their
hands and hope that the perpetrator did not either flee
or—as unfortunately happened in a number of well-
documented cases—engage in intimidation. There was
a lot of intimidation of victims and witnesses because
the police were not, for example, able to put distance
restrictions on the then alleged perpetrators.

I really welcome that these restrictions are back. I do
not want to reflect on the omission in the intervening
years—the fact that they were not in place. I am grateful
that the police were creative and used release under
investigation, because that was really all that they had,
but it was not good enough, and it is not good enough. I
am proud to support my hon. Friend’s amendments on
this topic, which I think strengthen the Bill and make it
even more victim-centred. However, I thank the Minister
for listening to the women of Rotherham, the National
Crime Agency, and all the other forces up and down the
country. These events demonstrate to me that we make
legislation with the best of intentions, but sometimes
the unintended consequences are severe, so I am grateful
that the Government have recognised that mistake and
redressed it through this Bill.

What I would say, though—I have to say something,
Minister—is that child abuse cases and many sexual
offence cases are, by necessity, resource-heavy. If she
can do more to put resources within the reach of
officers so that they can speed up these cases as much as
possible in order to eliminate the ongoing trauma that
survivors go through, that would be deeply appreciated.

Victoria Atkins: Before I explain the clauses, we should
remind ourselves why the 2017 Act was passed. Colleagues
may remember that in the first half of the past decade,
there were several very high-profile investigations into
very serious allegations of child sexual abuse and
exploitation. There was an understanding that in some
cases—not all—we had to look at bail conditions and
so on to ensure that these complex investigations were
carried out as efficiently and quickly as possible. That

was the driving sentiment behind the 2017 legislation.
We have listened to the police and to victims and
survivors and charities that work with them. We want to
improve the efficiency of the pre-charge bail system
and encourage the use of bail where necessary and
proportionate.

The hon. Member for Croydon Central explained the
background to this clause and schedule and its reference
to Kay Richardson, whose murder has already been
described. When we scrutinised the Domestic Abuse
Bill, I said that the experiences of individual victims
and their families were behind many of the measures
introduced to improve court processes, for example, and
to help with services and refuges. This is such an example.
Colleagues will understand that we wanted to take time
to work through the measures in this Bill and this
schedule in order to ensure they were as effective as
possible in helping victims. It could not be included
in the Domestic Abuse Bill, but I am pleased it is in
this Bill.

The motivation behind Kay’s law is to provide better
protection for victims through the anticipated increased
use of pre-charge bail and to refocus the system, with
victims at its heart. The hon. Lady’s amendments and
new clause allow us to discuss two significant elements
of this reform package: the duty to seek views from
alleged victims on pre-charge bail conditions and the
consequences for a suspect who breaches those conditions.

As with other measures in the Bill, our reforms to
pre-charge bail put victims at the centre of the changes
we are making, to help ensure that they are better
protected and involved in decisions that affect them.
The views of victims on bail conditions and how these
can best safeguard them are vital to enable the police to
build a full picture of all the relevant circumstances.

I hope we can all agree that this must be balanced
against the need for operational flexibility within policing
and the need to balance victims’ rights against those of
the suspect. While I would expect officers to seek the
views of victims in the vast majority of pre-charge bail
cases, that may not always be practicable. For a variety
of reasons, a victim may be uncontactable by the police.
The duties imposed by the legislation must be proportionate
within the investigation. It would not be right, and
could be disproportionate, to require officers to hold a
suspect in custody longer than appropriate until that
contact is made. The current wording goes far enough
to ensure that the duty is followed in all cases where it is
practical to contact the victim.

We are not of the view that the Bill should be amended
to require that officers discharge this duty in every case,
unless there are exceptional circumstances. We need this
change to work in practice for the benefit of victims and
the wider public. I make it very clear that this is the
expectation within this legislation, but we have to reflect
operational practicalities and the balancing act of ensuring
the rights of both victims and suspects.

Amendments 96 and 97 seek to provide that the
personal circumstances of the victim are taken into
account where bail conditions are varied. I agree with
this view but believe that the drafting of the Bill as is,
coupled with the current legislation in this area, already
provides for this. When imposing or varying conditions,
custody officers must take into account a number of
considerations, including the need to ensure that the
suspect does not interfere with witnesses or obstruct the
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course of justice, and that will include consideration of
the victim’s circumstances and needs. The duty set out
in the Bill also requires further consideration by the
investigating officer to determine which of the bail
conditions are relevant conditions—conditions that relate
to safeguarding the victim. I anticipate that that will
also require consideration of the victim’s personal
circumstances and needs as part of this overall assessment.

Finally in this group, new clause 54 aims to create a
criminal offence of breach of pre-charge bail conditions.
I understand that there is a long-held concern about the
sanctions available when a suspect on pre-charge bail
breaches their bail conditions. We should remember
that officers will, in the first instance, consider whether
the behaviour or actions that breached the conditions
amount to a separate offence, such as harassment or
intimidation. Equally, there are civil orders that can be
put in place, breaches of which constitute an offence. I
am thinking of a sexual risk order, a stalking protection
order and when in due course they are piloted, the new
domestic abuse protection orders. I also have concerns
around creating an offence without an understanding
of the number of people that it would be likely to affect.
I am pleased to say that data collection in this area is
being improved, but we do not yet have a full picture of
what the effects of such an offence are likely to be on
suspects, victims and the wider criminal justice system.

To support the increased data collection around breaches,
the Bill includes provision for a pause on the detention
clock following arrest for breach of conditions to encourage
the police to arrest in those instances. The issues raised
by the amendments are all ones that we would expect
the College of Policing to address in the statutory
guidance provided for in the new section 50(b) of the
Police and Criminal Evidence Act 1984. In the longer
term, across the board of Home Office policy, we will
keep under review the case for any additional sanction
where pre-charge bail conditions are breached as the
reforms provided for in the Bill settle in and we have
better data on which to make a decision. For now,
however, I invite the hon. Member to withdraw her
amendment.

Question put and agreed to.

Clause 43, accordingly, ordered to stand part of the
Bill.

Alex Cunningham (Stockton North) (Lab): On a point
of order, Mr McCabe. The Opposition have an opportunity
to respond to the Minister about whether to withdraw
the new clause.

The Chair: I think you are just one step ahead of me,
Mr Cunningham. We now come to amendments 95
to 97 for schedule 4, which have already been debated.
Do you wish to press the amendments?

Sarah Jones: I will not press the amendments on the
basis of what the Minister said on those ones. I was also
pleased to hear that there is going to be better data
gathering—she might come to that in a minute, I am
not sure—on whether it should be a separate offence.
I understand the point that we need more data about
what is happening before we take a view on that. I

therefore ask that the Minister keep an eye on that
situation as the data emerges and keep an eye on the
fact that the police are concerned about that.

Schedule 4 agreed to.

Clause 44

ARRANGING OR FACILITATING COMMISSION OF A CHILD

SEX OFFENCE

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

New clause 37—Retrial for child sexual offences—

“(1) Schedule 5 of The Criminal Justice Act 2003 is amended
as follows.

(2) After paragraph 14, insert—

‘Sexual assault of a child under 13

14A An offence under section 7 of the Sexual Offences Act 2003.’

(3) In paragraph 15, leave out from ‘where’ to the end of the
paragraph.

(4) After paragraph 15, insert—

‘Sexual activity with a child

15A An offence under section 9 of the Sexual Offences Act 2003.

Causing or inciting a child to engage in sexual activity

15B An offence under section 10 of the Sexual Offences Act 2003.

Indecent assault against a child under 16

15C An offence under section 14 or 15 of the Sexual Offences Act
1956 where it is alleged that the assault was against a child under 16 by
a person over 18.’”

New clause 39—Aggravated child sexual offences—

“(1) The Sexual Offences Act 2003 is amended in accordance
with this section.

(2) In section 14—

(a) in subsection (4), at the beginning, insert ‘Subject to
subsection (5),’; and

(b) after subsection (4), insert—

‘(5) If one or more of the following applies, a person guilty of
an offence under this section is liable, on conviction on
indictment, to imprisonment for life—

(a) the child has a mental impairment at the time of the
offence;

(b) the child is subjected to inhuman or degrading
treatment in connection with the offence;

(c) the child dies as a result of physical harm suffered in
connection with the offence;

(d) as a consequence of the offence the child is forced to
engage in sexual activity with another child;

(e) as a consequence of the offence the child is forced to
engage in sexual activity with a family member;

(f) more than 500 pounds were paid in aggregate for the
commission of the offence or related offences.’

(3) In section 48—

(a) in subsection (2), at the beginning, insert ‘Subject to
subsection (3),’; and

(b) after subsection (2), insert—

‘(3) If one or more of the following applies, a person guilty of
an offence under this section is liable, on conviction on
indictment, to imprisonment for life—

(a) the child has a mental impairment at the time of the
offence;

(b) the child is subjected to inhuman or degrading
treatment in connection with the offence;
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(c) the child dies as a result of physical harm suffered in
connection with the offence;

(d) as a consequence of the offence the child is forced to
engage in sexual activity with another child;

(e) as a consequence of the offence the child is forced to
engage in sexual activity with a family member;

(f) more than 500 pounds were paid in aggregate for the
commission of the offence or related offences.’”

New clause 40—Communication for the purpose of
causing or inciting sexual exploitation of a child—

“(none) Section 48 of the Sexual Offences Act 2003 (Causing
or inciting sexual exploitation of a child) is amended by the
insertion of the following subsection after subsection (1)—

‘(1A) A person commits an offence if he communicates with
another person, whether in person or remotely via electronic
communication through the internet or other telecommunications,
for the purpose of committing an offence under subsection (1),
regardless of whether the sexual exploitation takes place.’”

New clause 41—Causing or inciting a child under 13
to engage in sexual activity—

“(1) Section 8 of the Sexual Offences Act 2003 (Causing or
inciting a child under 13 to engage in sexual activity) is amended
in accordance with sections (2) and (3).

(2) In paragraph (1)(a), leave out ‘to engage in an activity’ and
insert ‘, having communicated with B by any means, to engage in
an activity in any part of the world’.

(3) After subsection (1), insert—

‘(1A) For the purposes of this section “by any means”
includes, but is not limited to—

(a) in person, and

(b) remotely via electronic communication through the

internet or other telecommunications.’”

2.45 pm

Sarah Champion: I will start with new clause 37 on
extending double jeopardy. I start with a quote from
Dean Radford in the Metro in 2019,

“Like many young boys who grew up with a dream of becoming
a footballer, the sport was my whole life. It was the be-all and
end-all. I didn’t even want to think about not being offered a
contract. That dream looked like it could become reality when I
made it to Southampton Football Club at 13 years old. They had
produced some of my favourite football heroes and I was given
the amazing opportunity to train with boys like myself, who
wanted to be the next big thing in football. All of this came to a
halt when I was subjected to sexual abuse at the hands of a coach
I trusted and looked up to.”

In the 1980s, Radford was one of six boys allegedly
abused by their football coach and scout Bob Higgins at
Southampton football club. Higgins was acquitted of
all charges in the ’90s and continued in same line of
work. In 2016 the football abuse scandal rightly erupted,
and more than 100 people came forward in relation to
Higgins. Higgins was convicted of 45 counts of indecent
assault involving 23 victims over a period from 1971
to 1996.

The Criminal Justice Act 2003 sets out exceptions to
the law of double jeopardy if the offences are considered
“severe” or “serious”. Murder, kidnapping, serious drug
offences, serious criminal damage offences, and penetrative
child sex offences all come under that definition. The
schedule does not exempt any offences relating to non-
penetrative sexual assault or sexual activity with a child.
Due to double jeopardy exemptions not applying in
sexual assault or indecent assault, the original six
complainants against Higgins from the 1990s were prevented

from having their case reheard. I find it shocking that
the law does not deem non-penetrative child abuse as
serious or severe enough for retrial.

The Government is right to acknowledge that extending
the list of qualifying offences is not something to be
undertaken lightly, but any form of child sexual abuse,
whether it involves penetration or not, should be considered
a serious or severe offence. Survivors do not differentiate
between the severity of different forms of sexual abuse;
they do not have a hierarchy. They judge it by the
impact on their lives, which tends to be both devastating
and lifelong. Abuse of a child should be the very
definition of a serious crime, regardless of whether
penetration has taken place. I return to the quote from
Dean Radford in 2019. He says:

“even though Higgins is in jail right now, he spends no time in his
cell for the abuse he [allegedly] subjected us to. He sits in jail
knowing he got away with it when it comes to us. He took away
years of my childhood and ruined my adult life, without paying
any consequences for it. There isn’t one day that I don’t feel sick
to the stomach, or sleep through one night without waking up
and thinking of what he did to me.”

New clause 37 would amend schedule 5 to the Criminal
Justice Act to include child sex offences set out in
sections 7 to 10 of the Sexual Offences Act 2003 and
sections 14 and 15 of the Sexual Offences Act 1956.
Will the Government at the very least commit to a
review of the law in this area? It has been 20 years since
the Law Commission conducted such a review. The
proposed changes to the double jeopardy laws have
received widespread support, including from the Victims’
Commissioner, the all-party parliamentary group for
adult survivors of child sexual abuse, and over 15,000 people
who have signed a change.org petition.

The case of Dean Radford, who was abused by Bob
Higgins, is just one that devalues the fairness that
should exist in our criminal justice system. Higgins was
convicted of abusing a total of 24 boys, but the police,
Crown Prosecution Service and clearly the criminal jury
and judge appreciated the veracity and importance of
Radford’s evidence, because as he was a witness at
Higgins’ trial in respect of the abuse—but he did not get
the conviction in relation to Higgins’ abuse of him.

Bambos Charalambous (Enfield, Southgate) (Lab):
My hon. Friend is making an excellent speech. My
constituent Ian Ackley was also abused, by Barry Bennell.
He was one of the first whistleblowers on the sexual
abuse of young men by football coaches, but because he
was one of the first, he did not get the support that
others got subsequently. As a result, he was encouraged
to allow certain offences not to be pursued as much as
he would have liked. Does she think that, with additional
support, that would change—and how does that relate
to her new clause?

Sarah Champion: My hon. Friend knows that I have
the great privilege of knowing and working with Ian.
He is a remarkable survivor, who does everything he can
both to prevent and to seek justice for child abuse. The
problem in a lot of these cases is that the abuse happened
in the past. As technology has moved forward—in the
use of DNA, for example—the evidence available now
will be so comprehensively different from that available
to those brave enough and successful enough to try
to get a case to court in, say, the ’70s or ’80s, that not to
allow double jeopardy in the case of child abuse seems a
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really poor and morally reprehensible decision. We have
the opportunity to change that now for these specific
cases.

As I said, the last review into double jeopardy was
conducted 20 years ago by the Law Commission. Since
then, the disclosure in 2017 of abuse by Jimmy Savile
and in 2016 of abuse within football, and disclosures in
other parts of society have changed the societal landscape
so radically that I ask the Minister to consider at the
very least initiating such a review.

I will end with a question that I put to the Victims’
Commissioner:

“Non-penetrative child abuse offences are not seen as serious
crime; therefore, they do not fall under the double jeopardy rule.
Should they be?”––[Official Report, Police, Crime, Sentencing and
Courts Public Bill Committee, 20 May 2021; c. 113, Q178.]

Her answer, in a word, was yes. I urge the Minister, if
she will not accept the new clause, to consider a review
into this important topic, which is widely supported by
the public and a number of bodies.

I will now speak to new clauses 39, 40 and 41 together,
while giving a little bit more detail on each one. They all
relate to online sexual abuse of children. It might seem
silly to say, but people seem to see online abuse as not as
severe as abuse in a room, which is nonsense, because
online abuse is a child being abused; they are just not in
the same room as the abuser. I have to put a health
warning on some of the examples that I will give, but I
need to give them to explain. Hopefully no one in this
room has any knowledge about what is going on out
there on the internet, but unfortunately some of us
work in this field and so do know. It is pretty chilling,
hence my earlier attempt to put “trauma” into the
police covenant.

I have worked really closely on these new clauses with
the International Justice Mission, which is a fantastic
organisation.

Victoria Atkins indicated assent.

Sarah Champion: The Minister is nodding. The IJM
is leading the way in working collaboratively with
international justice departments, police departments
and local voluntary organisations around the world. It
gave me one example from its recent work in the Philippines,
where it has been spending a lot of time. Recently,
Philippines police rescued a three-month-old baby in an
operation to free children from online sexual exploitation,
and weeks later they brought a two-year-old to safety.
This is what we are talking about when we talk about
online abuse.

The International Justice Mission reports that children
it has helped to rescue have been abused by family
members. It has been supporting children who have, for
example, contracted sexually transmitted diseases as a
result of their abuse. Online sexual exploitation includes
creating, possessing or distributing child sexual exploitation
material such as photos or videos. Traffickers livestream
the exploitation to satisfy the online demand of child
sex offenders paying to direct the abuse in real time.
That crime has been growing internationally, particularly
during the covid pandemic, as online offenders have
been at home with greater access to the internet and
with fewer eyes on them, while victims have been locked
into the same environment as their traffickers.

The National Crime Agency has stated its belief that
the UK is the world’s third largest consumer of livestreamed
abuse. That means that people here are sat in their
homes directing the abuse of a child in another country.
We must strengthen our criminal legal framework for
apprehending those offenders in the UK. They may not
physically not carry out the act, but they are directing it,
and as far as I am concerned, that is as good as.

The International Justice Mission research shows a
trend of relatively lenient sentencing for sex offenders in
the UK convicted of abusing children in the Philippines,
for example. Offenders serve on average only two years
and four months in prison, even though they spent
several years and thousands of pounds directing the
sexual abuse of children. Those sentences do not represent
justice for the survivors and, probably just as important,
they do not deter the perpetrators. Prevention is vital,
but a framework must be in place to give law enforcement
the tools they need to act effectively.

I welcome some of the changes in the Bill, which will
really help to deal with the problem, including clause 44
and the positive shifts on sentencing for those convicted
of arranging or facilitating sexual abuse. We could go
further simply by including online offences.

Sarah Jones: I cannot really argue with the points my
hon. Friend makes, which seem completely correct. At
the bottom of my road was the Shirley Oaks home,
which was the scene of massively severe child abuse
decades ago. Victims are still coming forward and being
compensated for it. The internet now makes it possible
for huge numbers of people to be involved in that kind
of awful activity, so it is even more important not only
that we catch up and stop seeing online offences as
different criminal offences, but that we ensure that our
response to that crime and our sentencing are such that
we can stem the tide. We need to go even further,
because that kind of abuse is so widely available that
perpetrators can abuse children in any country around
the world.

Sarah Champion: My hon. Friend makes absolutely
the right point. I am talking about UK offenders abusing
children internationally, but hon. Members, particularly
the Minister, will also be very aware of the rapid escalation
of abuse of UK children through online means.

I remember when I first started to research the issue.
Simon Bailey, the National Police Chiefs’ Council lead
for child protection, said, “Sarah, what you need to
understand is that when a family is sat down watching
‘Antiques Roadshow’ on a Sunday night, and the six-
year-old is there playing on their iPad, they could be
being groomed and abused in the same room as the
parents, and the parents just don’t understand that.” It
always chills me. If I may deviate very slightly, Chair, it
frustrates me enormously that the Government’s legislation
for mandatory relationship education for all children
from primary school age, which should have been
introduced in September, still has not been brought
forward. We have to address that because covid has
really escalated the abuse faced by children in this
country and internationally.

3 pm

I will say a few words about the new clauses so that
the Committee, particularly the Minister, can understand.
We are seeking with new clause 39 to bolster provisions
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by introducing aggravated offences to capture particularly
egregious abuse—for example, where siblings are forced
to commit abuse or other degrading or inhuman abuse.
I will give an example. One of the International Justice
Mission clients said:

“I was asked to strip in front of the camera while a foreigner
watches and dictates my next actions. Sometimes, they force me to
have sex with animals like dogs and made me do other obscene
acts.”

The aggravated offences build upon the groundbreaking
legislation introduced in Australia in recent years. The
offences listed in Australia help to bring to the surface
of the legislation the true nature of the vile abuse
suffered by many children at the direction of UK sex
offenders. It would give police and prosecutors additional
tools that more accurately reflect the severity of abuse
that is quite typical in these cases.

While existing legislation can be used for overseas
sexual exploitation cases, it does not adequately capture
the harm caused to the child. It does not necessarily
capture the extreme nature of the abuse and the demands
placed upon children. It does not necessarily take account
of the involvement of other family members, including
siblings, in the contact abuse. It does not necessarily
include the financial element of this crime, which reflects
the economic imbalance that is played upon by sex
offenders, enabling them to exploit children.

The aggravated offences seek to reflect that reality
and equip police and prosecutors to charge and prosecute
offenders accurately, and the judiciary to impose a more
appropriate sentence upon conviction. That includes
when a child has a mental impairment; when a child is
subjected to inhuman and degrading treatment, including
having sex with animals; when a child dies of physical
harm; when a child has to engage in sexual activity with
another child; and when a child has to have sex with a
family member.

New clause 40 seeks to address the communications
that enable, facilitate or incite the abuse of children. A
typical example might involve a British sex offender
engaging with an adult in the Philippines, communicating
with them through online forums and on social media
platforms, with a view to abusing a child. As I mentioned,
there is a power dynamic involved between British sex
offenders and the adults in the Philippines who are
directed to commit contact abuse. The new clause would
address communications or activity that is intended to
enable the sexual abuse or exploitation of a child. It
addresses the initial steps taken by the offender with the
intention of committing an offence, regardless of whether
that offence in fact took place.

The sex offender might be looking to engage in sexual
activity with the child themselves, for an adult to engage
in sexual activity with the child or for the child to
engage in sexual activity with another child. It would be
common for the British sex offenders to send money for
food, education, medical supplies and so on in order to
manipulate the adult to facilitate or commit the abuse
either in person or via live stream. It is vital that this
type of behaviour, which creates the conditions for
abuse, is covered by the law. The new clause is intended
to do so—to capture the exploitative nature of such
abuse. Very often these cases involve communication
over a significant period of time, rather than one-off
instances of abuse. They are, in effect, examples of one
adult grooming another to abuse a child. That level of

intentionality and exploitation must be reflected in the
law. Of course, early intervention is needed before a
child is ever abused and the new clause sets out that it is
an offence to communicate this intention, even if the
sexual abuse or exploitation does not take place.

Finally, new clause 41 seeks to clarify that offences
under section 8 of the Sexual Offences Act 2003 involving
inciting, arranging or facilitating child sexual abuse
may take place online or in person, in the UK or around
the world.

These simple additions to a Bill that I really welcome
would future-proof the law. As the Minister is well
aware, more and more abuse is happening online and
that is only going to continue. I feel deeply for the
police, who know this, but Pandora’s box has well and
truly been opened. Even with unlimited resources, it
would still be incredibly difficult to address this issue,
but with the resources that the police have, they are
failing. These new clauses recognise the level of abuse
that is happening to these children at the hands of
UK nationals.

Alex Cunningham: It is a pleasure to serve under your
chairmanship, Mr McCabe, and I do recognise that you
know what you are doing. I tend to have a big mouth at
times, and I am often the first one to jump in, maybe a
little bit prematurely.

I pay tribute to the Clerks of this Committee, just as
my hon. Friend the Member for Croydon Central did.
We all know that their professionalism is first class, but
my greatest admiration is for their patience, which they
have had to demonstrate daily in helping us prepare for
this particular Bill. I also apologise to you, Chair, and
to the Minister, the hon. Member for Louth and Horncastle,
that I was a couple of minutes late to the Committee
this afternoon. I gather that the Minister mentioned
that she is going to address the issue of 16-year-olds
being designated as adults in clause 36 of the Bill.

I am sure that Members on both sides of the Committee
will join me in paying tribute to my hon. Friend the
Member for Rotherham for the tremendous amount of
dedicated work she has done on child exploitation since
arriving in this House. Her experience and ability to
pull together Members from across the House not just
to champion the rights of children but to help educate
us on what is happening in our society, is admirable to
say the least. Today, she has finally had that most
important opportunity: the chance to propose a series
of amendments to legislation to help address some of
those issues and, above all, better protect young people
from the predators who would ruin their lives.

As Members will have seen, we are supportive of
what the Government are trying to do in this space, but
it is important that we do not lose this opportunity to
strengthen this work in the best interests of our children
and young people. We hope that Ministers will remain
in listening mode, ready to adopt the revisions that we
are suggesting, in relation to not just clause 44 but the
following clause 45. There is very little that I can add to
the detail outlined by my hon. Friend, so I will address
clause 44 and new clauses 39 to 41 in relatively brief
fashion.

As has been said, clause 44 addresses the need to
strengthen section 14 of the Sexual Offences Act 2003,
with subsection (2) extending the offence so that it
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covers acts preparatory to the offences in sections 5 to 8
of that Act: among other things, the rape of a child
under 13, assault of a child under 13 by penetration,
and causing or inciting a child under 13 to engage in
sexual activity. The proposed sentence changes are to be
welcomed as a step in the right direction, and the new
clauses proposed by my hon. Friend are designed to
bolster what the Government are trying to achieve
while, more importantly, demonstrating a much tougher
approach to those who would commit the most heinous
of crimes against children.

As outlined by my hon. Friend the Member for
Rotherham, new clause 39 will introduce aggravated
offences to cover the most serious cases such as those
involving particularly degrading treatment of a child,
or where a family member or the family are involved in
the contact abuse. This reflects landmark legislation
that has been introduced in Australia, as my hon.
Friend has set out in more detail. Each of the aggravating
factors listed in this new clause—I am pleased that my
hon. Friend read them out—is an example of the most
depraved and horrifying offending that can be imagined.
We strongly believe that these instances of extreme
abuse and exploitation should be captured in legislation,
and I am sure the Government agree that offending of
this nature needs to feel the full force of the law.

New clause 40 will criminalise online communications
or activity that are intended to enable sexual abuse and
exploitation. As abuse moves online, it is so important
that we ensure our legislation keeps place with emerging
criminal activities so that these abusers are still held to
account for their crimes. This new clause will address
the initial steps taken by the sex offender who is intent
on committing an offence, and will ensure that law
enforcement has a framework through which it can
tackle this horrendous behaviour at the earliest point
possible.

Finally, new clause 41 will make it clear that offences
of inciting, arranging, or facilitating child sexual abuse
can take place in person or online, in the UK or in any
other part of the world. My hon. Friend the Member
for Rotherham spoke of the important work of the
International Justice Mission. As she said, the IJM’s
teams in the Philippines work with local and international
law enforcement to address situations in which sex
offenders pay to direct and livestream sexual abuse of
Filipino children. Sadly, and to our shame as a nation,
it is often sex offenders in the UK who are driving the
demand for such abuse. The National Crime Agency
believes that the UK is the third-largest consumer of
livestreamed abuse in the world. The harm that the
demand causes cannot be overstated. Many of the
children whom IJM has assisted are very young: around
half were under 12 years of age when they were helped
to safety. The severity of the harm caused by online
offenders here in the UK must be recognised.

Currently, UK offenders who directed and paid for
the livestreamed sexual abuse of Filipino children will
serve an average of just two years and four months in
prison. Are the Government content with that? I would
hope not. The new clauses will go some way to addressing
the injustice and will help hold UK online offenders
accountable for the abuse and trauma they cause. We
need the abusers to know that they cannot hide behind

their computer screens and access extreme material
without knowing that when they are caught—modern
technology is improving the chances of that tremendously
—they will not just get a slap on the wrist but will go to
prison for a considerable length of time. I hope the
Government will support the amendments.

The Chair: No need for apologies, Mr Cunningham.
It is important that the Bill is properly scrutinised and
that the parliamentary procedure is complied with. I
call Minister Philp.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): It is a great pleasure,
once again, to serve under your chairmanship, Mr McCabe.
I join the hon. Member for Stockton North in paying
tribute to the hon. Member for Rotherham for the work
that she has been doing in this area for so many years. I
am sure the entire Committee, and anyone listening,
will have been deeply moved by her speech a few minutes
ago, in which she described the most appalling abuse
that I know all of us, as a House, can come together
to combat and fight. I know she has been tirelessly
working in this area for many years, and the whole
House is grateful to her for the work and leadership she
has shown.

The provisions in the Bill that we are discussing form
only a small part of what the Government are doing to
combat these terrible crimes, and I pay particular tribute
to the Minister for Safeguarding, my hon. Friend the
Member for Louth and Horncastle, who leads the
Government’s work. Before talking about the provisions
in the Bill, I want to draw attention to some non-legislative
work that is going on, particularly the work that is
being done internationally, including through the “Tackling
Child Sexual Abuse Strategy”, which I think was published
earlier this year. The hon. Member for Rotherham
talked a few moments ago about a separate piece of
legislation—the forthcoming online safety Bill, which
aims to tackle many of the issues that we have been
discussing. We are of course also working internationally
with other states and with international organisations
and charities, such as the International Justice Alliance
and the International Watch Foundation, to make sure
that we protect children overseas. Legislation is important,
but so is action. The Minister for Safeguarding and
others in Government are committed to taking that
action, and we welcome the support from Members of
different parties in doing that.

Let me pick up some of the points that the hon.
Members for Rotherham and for Stockton North raised
in their comments. A question was posed by the hon.
Member for Stockton North in his excellent speech: he
asked whether we were content with some of the sentences
being handed down to people in the United Kingdom
who go online and cause a deeply traumatising offence
to be committed in another country, such as the Philippines
or elsewhere. The answer is no, we are not.

Clause 44 aims to address the lacuna that currently
exists in this area and that we think needs to be closed.
Clause 44 is a critical part of doing that.

3.15 pm

Specifically, the clause seeks to close a gap in legislation
relating to arranging or facilitating the sexual abuse of
children under the age of 13, to start with. The Sexual
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Offences Act 2003 already contains a number of specific
child sex offences. Under the provisions of the Criminal
Attempts Act 1981, attempting to commit any of those
offences is an offence itself. The 2003 Act rightly goes
further and provides in section 14 that it is also an
offence to undertake acts that are preparatory to one of
the offences under sections 9 to 13, which among other
things cover sexual activity with a child.

The clause aims to address a gap in relation to
section 14. The offence of “Arranging or facilitating
commission of a child sex offence”, currently does not
apply to child sex offences under sections 5 to 8 of the
2003 Act, which include rape and other offences against
children under the age of 13. First, therefore, clause 44
closes that gap.

Secondly, and in relation to the point that the hon.
Member for Rotherham and shadow Minister the hon.
Member for Stockton North made, clause 44 does
more. Critically, it also aligns the maximum penalty for
a section 14 offence with the maximum penalty for the
substantive underlying offence being facilitated or arranged.
If, for example, someone is inciting, arranging or facilitating
a horrendous act to be committed in another country
online, the maximum penalty for doing so is the maximum
penalty for what is actually being done to that child, not
simply for facilitation or arrangement.

That critical change ensures that people will be sentenced
for what is actually being done to the victim, exactly as
the hon. Members for Rotherham and for Stockton
North rightly called for. That is a critical change. To
give an example, the maximum penalty for arranging or
facilitating the rape of a child under 13 would now be
life imprisonment, reflecting the seriousness of that act
being done to the child, rather than simply 14 years’
imprisonment at present. That is absolutely right. As
the hon. Member for Rotherham rightly said, the fact
that the person is inciting, facilitating and arranging
that act is just as serious as the physical conduct of the
act itself. Were that person not arranging or facilitating
it, it would not have happened. The hon. Members for
Rotherham and for Stockton North are right to say that
it should be prosecuted and punished as seriously as the
act itself. The Government are in complete agreement
with that, and the clause accomplishes it, as drafted.

Let me move on to one or two other points, which the
hon. Member for Rotherham in particular made—territorial
application and offences committed online. The existing
offences, which we have just talked about, under sections 8,
14 and 48 of the Sexual Offences Act 2003, are now
being strengthened by clause 44, as we have discussed.
Those offences can already be prosecuted, regardless of
the method of communication, whether that is two
people in the same room talking to one another, or
someone online giving instructions by email. It does not
matter what the method of communication is, prosecution
can still happen.

I was shocked to hear the statistic given by the
shadow Minister about the UK being the third-highest
live-streaming source country in the world. That is a
shocking and shameful statistic. The law as it stands
allows prosecution, and prosecutions happen under the
current law, but clearly we need to do more to ensure
that the law is used to prosecute more widely. That is
part of the tackling child sexual abuse strategy work
that my hon. Friend the Minister for Safeguarding
is leading.

Territorial application is making sure that it does not
matter where in the world the offences happen, they can
still be prosecuted. Section 72 of the Sexual Offences
Act 2003 makes it clear that the offences can be prosecuted
even when the physical act happens outside the United
Kingdom. A section 14 offence—the one being strengthened
by clause 44—again applies to acts conducted or carried
out in any part of the world. The law allows prosecution
for an act committed elsewhere, where the communication
is online. That is already inherent in section 14; it is
inherent in the 2003 Act, which we are strengthening.

Sarah Champion: The Minister’s speech is incredibly
reassuring, and I am glad that it will now be in black
and white in the transcript, because it gives the comfort
that we need. However, hearing everything that he is
saying, is there any objection to putting the words
“online” or “international” in the Bill, just for clarity
and just because there is a change? The likelihood of
people reading through all the guidance when they are
making a decision is slender, whereas they will go to the
Act and it would be there in black and white, which
would give a lot of comfort.

Chris Philp: I thank the hon. Lady for her question.
My clear understanding is that the police already prosecute
for these offences. I will go away and double-check with
colleagues to make sure that there is no scope for
misunderstanding by law enforcement authorities: the
police; the National Crime Agency; and the Crown
Prosecution Service. Having investigated that question
further, I will write to her with the reply to her question.
The law permits it, and the law is being used. However,
I will just seek that assurance that there is no
misunderstanding by practitioners. My understanding,
as I say, is that they are prosecuting and getting some
convictions, but I will double-check her point and get
back to her in writing.

I think that speaks to the issues raised in new clauses 40
and 41. In relation to new clause 39, I think that the
essence of what the hon. Lady is seeking to achieve is
delivered by clause 44, as it is drafted, by making the
maximum penalty the maximum sentence for the underlying
act that is committed. To take the most extreme and
distressing example, if someone is being raped and that
has been incited, facilitated or arranged online, that
facilitation will now—if we pass this clause—lead to
that maximum sentence applying. It will be the underlying
offence that triggers the maximum sentence, which I
think addresses the point that she is quite rightly making
in new clause 39. I believe that clause 44 addresses
that issue.

Finally, there is the question of new clause 37, which
is concerned with double jeopardy. I completely accept,
and I think the Government accept, that this is an
incredibly difficult area, where a very difficult balance
has to be struck, because on the one hand we have
long-standing interests of natural justice, which say that
someone can only be tried for a given offence once for
reasons of fairness, natural justice and finality, but on
the other hand there are the points that the hon. Lady
has very powerfully made concerning these very distressing
offences.

As the hon. Lady said, this issue was looked at by the
Law Commission in the early 2000s and then legislated
for via the 2003 Act. In fact, the Law Commission
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initially only recommended that the exemption to double
jeopardy should apply to murder. However, when
Parliament debated this question, it decided to expand
the range of exemptions, which were covered in schedule 5
to the 2003 Act, to cover, in addition to homicide, other
offences, as she said, such as rape, penetrative sexual
offences, kidnapping and war crimes. Such offences are
generally punishable by a term of life imprisonment, or
in one or two cases by the exceptionally high standard
determinate sentence of 30 years.

A line has to be drawn as these things are balanced,
which is an extremely difficult line to draw, because
there will always be offences that are just over the non-
exception side of that schedule 5 line, which are very
grave offences. The hon. Lady very powerfully described
why those offences are so appalling, offensive and terrible.
She is right—they are—but we have to try to strike a
balance in deciding where that line is drawn. Clearly,
offences of rape and sexual assault involving penetration
are exempted—they can be tried again—but those that
do not involve penetration are not in schedule 5, so the
rules on double jeopardy apply.

The Bill does not change that, and there are no plans
to change where the line is drawn. As the hon. Lady
raised the question in such powerful terms, I will raise it
with more senior colleagues in Government to test their
opinion—I can make no stronger undertaking than
that—to ensure that her point, which she articulated so
powerfully, gets voiced. I will let her know the response.
I do understand her point, but there is a balance to be
struck and considerations of natural justice that need to
be weighed as well.

Sarah Champion: I appreciate what the Minister is
saying. In that discussion, will he throw in the potential
of another review? In relation to this crime, things have
moved on so much, not in the last 20 years, but in the
last five years, so it would be good to hear his colleagues’
thoughts on that as well.

Chris Philp: Well, I have reached the end of my
remarks—

Maria Eagle (Garston and Halewood) (Lab): I have
been listening carefully to the Minister’s response. Will
he undertake to get back to Opposition Members and
indeed the whole Committee before Report?

Chris Philp: I almost said that without being prompted,
but, since I have now been prompted, yes, I will.

I hope that the commentary I have given on the
operation of the clause addresses the many points quite
rightly and properly raised by the hon. Member for
Rotherham and the shadow Minister. I have undertaken
further to investigate two points, and I hope that on
that basis the Committee is content to see the clause
stand part of the Bill.

The Chair: I know that members of the public get a
little confused by this, so I remind them that the new
clauses were debated as part of our discussion on
clause 44 because that is where they sit most logically,
but we will vote on them at the end of our consideration.

Question put and agreed to.

Clause 44 accordingly ordered to stand part of the Bill.

Clause 45

POSITIONS OF TRUST

Sarah Champion (Rotherham) (Lab): I beg to move
amendment 7, in clause 45, page 37, line 1, leave out
subsections (2) and (3) and insert—

“(2) In section 21, after subsection (5), insert—

(5A) This subsection applies if A is regularly involved in
caring for, training, supervising or being in sole charge of B and
none of subsections (2) to (13) of this section otherwise applies.”

(3) In section 16—

(a) in subsection (2)(a), leave out ‘or (5)’ and insert ‘, (5) or
(5A)’;

(b) in subsection (4)(a), leave out ‘or (5)’ and insert ‘, (5) or
(5A)’.

(4) In section 17—

(a) in subsection (2)(a), leave out ‘or (5)’ and insert ‘, (5) or
(5A)’;

(b) in subsection (4)(a), leave out ‘or (5)’ and insert ‘, (5) or
(5A)’.

(5) In section 18—

(a) in subsection (2)(a), leave out ‘or (5)’ and insert ‘, (5) or
(5A)’;

(b) in subsection (4)(a), leave out ‘or (5)’ and insert ‘, (5) or
(5A)’.

(6) In section 19—

(a) in subsection (2)(a), leave out ‘or (5)’ and insert ‘, (5) or
(5A)’;

(b) in subsection (4)(a), leave out ‘or (5)’ and insert ‘, (5) or
(5A)’.”

This amendment aims to ensure that all adults who are in a position of
trust are subject to the child sexual abuse offences provided for by
section 16 to 19 of the Sexual Offences Act 2003, rather than simply
extending the definition to those who coach, teach, train, supervise or
instruct children in a sport or a religion.

I am sorry; everyone must be sick of my voice now. I
must say that I am sick of giving this speech on positions
of trust, because I have given it so many times. I will
start, somewhat cheekily, by quoting the Under-Secretary
of State for the Home Department, the hon. Member
for Louth and Horncastle, back to herself on clause 1
and the police covenant. On Tuesday, she said:

“We have kept the wording deliberately broad to ensure that
there is room within the legislation to allow the Secretary of State
to consider issues of importance as they arise, and the issues that
have been raised here will be included in those considerations.”—
[Official Report, Police, Crime Sentencing and Courts Public Bill
Committee, 25 May 2021; c. 198.]

I ask her to take a similar approach on positions of
trust. I am hugely—[Interruption.] Oh. I will ask the
Under-Secretary of State for the Home Department,
the hon. Member for Croydon South, to listen to the
other Minister’s wise words when it comes to considering
positions of trust. It is a real collaborative effort when it
comes to tackling child abuse, and I do appreciate that.

Let me set out my stall. At the time of the Sexual
Offences Act 2003, it was rightly identified that certain
adults had a position of trust over a child that made it
all the more inappropriate for them to have sexual
relations with that child. I am talking specifically about
children aged 16 or 17 who are able to have sex within
the law, and who are able to give consent. Because of
the adult’s position of trust, they have a disproportionate
amount of power over that child, which brings into
debate the free gift of consent that a child could give
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because of that power imbalance. Clause 22(2) of the
Sexual Offences Act defines someone in a position of
trust, saying,

“a person looks after persons under 18 if he is regularly”—

that is a key word—

“involved in caring for, training, supervising or being in sole
charge of such persons.”

I think we would all agree on that.

3.30 pm

Where I disagree with the Sexual Offences Act, and
where I am incredibly grateful to the Government for
listening, is where the Act defines the jobs that are seen
as positions of trust. At the time—we should remember
that this was 18 years ago—these were basically all
statutory roles, such as teachers and people working in
care homes. Times have moved on, and I must pay huge
thanks and tribute to the hon. Member for Chatham
and Aylesford (Tracey Crouch), Baroness Tanni Grey-
Thompson, and a number of charities, including the
NSPCC and thirtyone:eight, in particular, who lobbied
incredibly hard to make the point that, for example, a
sports coach or a faith leader is in at least as much of a
position of trust as a maths teacher.

Let me go back to what we just heard about double
jeopardy and the power and influence that a football
coach has over a child. Members here may all have had
the most amazing maths teacher, but in reality we
would have seen them once a week for an hour in an
environment with lots of other children—it is incredibly
unlikely that we would have seen them on our own after
school. To be honest, that maths teacher would not
have anywhere near as much power and influence over
us as a football coach would, or a dance teacher would,
if we had wanted to get into the next round of “Strictly”
or whatever it is.

What we have managed to argue, and what the
Government have acknowledged—I am extremely grateful
for that—is that sports coaches and faith leaders have
that disproportionate influence over a child; they are
regularly involved in caring for, training, supervising or
being in sole charge of those children, and it is therefore
right that they come under that description and that, if
they have sex with a 16 or 17-year-old in their care, it is
a criminal offence.

We made a number of arguments to get to that point.
As the law stood, it was up to the child to recognise that
they were in a coercive relationship, and also to report
it, and also to be the witness in court justifying that they
were in a coercive relationship. There are a number of
points to make on that, and this comes to all forms of
sexual exploitation. First, the child has to have the
awareness, when someone has indoctrinated them, that
they are not giving their consent freely, whether that is
in a child marriage situation, a child exploitation situation
or a situation of being exploited by someone in a
position of trust. Indeed—I look at colleagues in the
room—some of us have been in relationships that,
when we were younger, we thought were absolutely
wonderful, but when we looked back, we think, “Oh my
goodness, they had so much power and influence over
me, and I didn’t see it at the time.” That is as an adult.

We are asking a 16 or 17-year-old to have that awareness
to report that the relationship they are in is not one
where consent has been freely given. But then we are

also putting that 16 or 17-year-old in an adversarial
court situation to argue with the very person who has
the control and influence over them that they are abusing
them. It comes down to that classic situation of the two
people battling it out and who is right in that situation.
With the sports coaches and gymnast coaches, we know
that these cases very rarely—if ever—come to trial. The
rebuttal that is almost always given at the time of
reporting it is, “Well, you are able to consent, so you are
in a consensual relationship.” Every time, the abuser
will say, “They said yes. It was consensual. They are
above the age of consent.” That does not address the
power imbalance, so I am grateful that, in these two
particular cases, the Government are recognising that
the power imbalance is so severe that it needs to be on
the face of this Bill.

I am tired of making the same arguments. I could
make the same arguments about tutors or driving
instructors, and I could go through a whole range of
other influencers. Let me try and future-proof the Bill
by saying that a social influencer has far more influence
over a child than a maths teacher. In the future, when
social influencers are running online tutorials on a
weekly basis, one to one with a child, which lead to that
child getting into an abusive relationship, they would
not be covered in the Bill if the child is 16 or 17.

I do not want to be here in five years’ time arguing
that it is great that teachers, care workers, football
coaches and faith leaders are in the Bill, but that we
now need to put in youth workers. I want this Bill to be
as broad as it can be, but also to be specific. The
specificity comes from the existing definitions of a
position of trust. I want to future-proof the Bill and to
stop the next iteration of Sarah Champion, which will
definitely be no sooner than in 20 years’ time, because I
intend to hold Rotherham for all that time, making the
same argument.

When the next Labour Member for Rotherham comes
here, I do not want them to have to make the same
argument about why a driving instructor has particular
influence over a child because the possibility of that
child going to their job or going for a date becomes
conditional on their having sex with that person, and
about why that should therefore be recognised in this
legislation. I ask the Ministers to drop these two job
descriptions and to keep things as broad as they currently
are in the Sexual Offences Act 2003. Then, they will
have done their duty by all future 16 and 17-year-olds,
so that they cannot be abused by adults in positions of
trust in the future.

Alex Cunningham: My mum is a wise older woman
who will be 88 on 1 August. She has offered me many a
statement, and sometimes direction, that has given me
food for thought and helped me form opinions or even
take action to work for change. One expression she
would use in the past was, “We all come into the world
the same way, and we all leave it the same way.” She
knew, as we all do, that opportunities between and birth
and death vary tremendously for our people. We need to
work for equality wherever we can, particularly for our
children and young people. We need to apply that work
on equality to this Bill, to ensure that all young people
are protected from adults in a position of trust over
them and, where they are exploited, to ensure that the
full weight of the law is felt by those who have betrayed
that position and possibly ruined young persons’ lives.
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The Opposition have worked for months with the
police and policing and justice stakeholders from across
the field in drawing together our various amendments.
It has been extremely heartening that Ministers have
already shown a great willingness to work together to
improve the Bill. That has been extremely welcome thus
far, and I hope it will extend to our discussion on
clause 45.

This matter has strong cross-party support, and I am
sure hon. Members join me in giving wholehearted
thanks to my hon. Friend the Member for Rotherham
and those she paid tribute to earlier—the hon. Member
for Chatham and Aylesford and Baroness Grey-
Thompson—for their tireless work prosecuting the case
and campaigning for wider protections for our children.

The proposed extension to the definition of “position
of trust” is very much welcomed by the Opposition, but
it is vital that we do not miss this opportunity to
introduce a comprehensive solution that protects children
from potentially abusive adults in positions of influence
over them in all activities and settings. It is time to Close
the Loophole, as the NSPCC has called its campaign.

Before I discuss the excellent amendment from my
hon. Friend the Member for Rotherham, on which she
made an outstanding and meaningful speech, I would
like to seek some clarity about who is covered by the
definition currently in the Bill, to eliminate confusion.
Can the Minister confirm that, with regard to sports,
the current wording covers those adults who are instructing
and training children in recreational physical activity
that is not directly leading to a specific competitive
event or display—for example, swimming lessons or
dance classes? Can he also confirm that, with regard to
religion, the current wording covers adults who are
leading activities that have a religious ethos, or who are
operating under the auspices of a specific religious
organisation or denomination, but where the activities
are not directly related to religious practice—for instance,
a temple youth group, a church camp or outdoor activities?
What happens there? I would welcome clarity on all
those points. The possible confusion in the current
wording, which has been pointed out by the NSPCC,
means that the clause as it stands may not cover all
sporting and religious activity.

The lack of clarity about the Government’s proposals
goes to illustrate the issue at hand. Why are we excluding
children from the protections of this clause in some
settings, but not in others? I will repeat that point a few
times. Why have the Government chosen to draw the
line here? Why are some children being safeguarded and
others left at risk? As it stands, the Government will be
excluding children from this new protection in many
settings, such as music, creative and performing arts,
tutoring, cadets, driving lessons and youth clubs.

Sarah Champion: My hon. Friend is making a very
strong point. I am thinking about this from a parent’s
point of view. At the moment, they assume that everybody
in a position of trust over their child, as they would see
it, is covered by this legislation. It seems ridiculous that,
when we are talking about a child in school—I will stay
with the example of the maths teacher—the maths
teacher would be convicted if they had sex with a
16-year-old, but if the child leaves school and goes to a

maths tutor, the maths tutor could have sex with them
and would not be prosecuted. The issue is just about
getting clarity for everyone on this.

Alex Cunningham: I thank my hon. Friend for making
that point. It illustrates exactly what we are about here,
which is that everybody should be treated the same.
Incidentally, I had an excellent maths teacher; I do not
remember his first name, but he was Mr Fielding, and
he was a first-class maths teacher.

I am sure that we all agree that extracurricular activities
such as those that I have outlined are vital for children’s
development. They provide opportunities for children
to learn new skills, make new friends and develop
self-confidence. But why should those young people not
be afforded the same level of protection when doing
them?

I discussed this issue recently with my hon. Friend the
Member for York Central (Rachael Maskell), and she
shared with me a number of horrendous cases of abuse
by adults in positions of trust that have arisen in her
constituency, yet the definition proposed by the Government
would not cover these horrific abuses. I understand that
she discussed one particular case in meetings with Justice
and Home Office Ministers, so she was surprised, as I
am, that no action was taken in this legislation to deal
with people in similar situations in the future.

I am sharing details of the case here with my hon.
Friend’s permission. She said:

“With regard to tutors, we had a dreadful case of grooming
and then assault on a teenager who was a music student, by her
private tutor.

She was groomed from the age of 14, was a rising talent, which
he nurtured and there came a relationship of dependency in the
light of this.

He then raped her when she turned 16.

The case went to the CPS but they did not proceed with the
case despite the support of the local police.

It destroyed her.

Music lessons were conducted in private. He held her future
career in his hands.

He was in a position of trust and abused that trust.”

Can the Government explain why they have chosen not
to extend the positions of trust laws to cover all situations
like this, where the adult holds the power to influence a
young person’s future and is in close contact with the
child? If we fail to close this loophole, we will fail young
victims like the young woman in the case I just described.

3.45 pm

Another issue that my hon. Friend raised with me is
host families of international students, which she also
discussed with her local police force, as they identified a
safeguarding gap in this area. That is a possible issue of
concern for any student travelling from overseas. They
sometimes do not speak much English—indeed, they
might have travelled to the UK to learn the language—and
they live with host families for a time. I understand that
families face some checks, but that that depends on the
exchange organisations that organise the accommodation.
Families do not already face Disclosure and Barring
Service checks in all cases.

My hon. Friend told me of instances of hosts assaulting
or acting inappropriately towards their guests—young
people living in a stranger’s home in a country they are
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unfamiliar with; they could not be much more vulnerable.
Host families are placed in a position of trust and
should be subject to full checks prior to providing
residential accommodation in their home. Those young
people will not be afforded the protection they need
simply because they are not in one of the designated
settings. Again, why have the Government drawn the
line to exclude such people from the legislation?

As noted by my hon. Friend the Member for Rotherham,
while subsection (2) allows the Secretary of State to add
or remove activities in the future, we are concerned by
the challenge of collecting data on something that is not
defined in law.

Sarah Champion: Like my hon. Friend, I am somewhat
perplexed. He is right: subsection (2) suggests that the
Government recognise that additional careers may need
to come under the legislation, now or in the future, so
why are they closing the door now when they recognise
that they will need to open it again in a year or in
10 years? NSPCC research on the cases it already knows
have been prosecuted identifies—as well as the teaching
professions, faith and sport—transport, youth work,
scouts, cadets, charities and the performing arts as the
most prevalent careers for cases. We know that there are
more cases.

Alex Cunningham: Yes, and that seems so obvious.
The briefings we have received from different organisations
outline that the fact that this is the case across all the
activity that my hon. Friend describes. How will the
Minister determine what is to be added or removed in
future? What criteria will be used to determine which
child should be protected and which should not?

No doubt a robust mechanism will be required to
monitor the implementation and to ensure that no child
is placed at unnecessary risk, but the legal framework
makes it difficult to collect comprehensive data on the
scale of abuse by those in positions of trust. We have
insight to the scale of the problem, and I thank the
NSPCC for providing these figures and pay tribute to it.
The NSPCC is probably one of the clearest about what
it is trying to achieve; when it sends me a brief, I know
exactly what it wants, and I trust it tremendously when
it tells me things.

The NSPCC tells me that the Office for National
Statistics has analysed child sexual abuse data from the
Crime Survey for England and Wales, which asks people
over 16 to report on their experiences of abuse in
childhood. It found that in 9.7% of all contact child
abuse cases, and in 4.4% of all non-contact child abuse
cases, the perpetrator was an adult in a position of trust
or authority over the child. For males—this actually
surprised me—19% of contact abuse was by a person in
a position of trust or authority.

In the data from the Crime Survey for England and
Wales, the definition of a person in a position of trust
or authority included positions currently included in
the definition of positions of trust, such as teachers and
social workers, and persons included within the
Government’s proposals in clause 45, such as sports
coaches and religious leaders, as well as positions that
remain outside the Government’s proposals, including
private tutors, youth workers and those leading music
and creative activities, which we have covered.

Chris Philp: I thank the shadow Minister for giving
way and for sharing those figures. Does he have, or was
he provided with, a breakdown of them? On the 19%—I
think that was the figure he gave—of males reporting
contact abuse perpetrated by someone in a position of
trust, does he have a breakdown of what proportion of
those offences were committed by people who either
met the current definition or who meet the definition as
expanded by clause 45, as opposed to people who do
not meet either of those definitions? That would be
interesting information if he has it to hand.

Alex Cunningham: Indeed it would be good information
to have to hand, but I do not know the answer to the
question. Perhaps we can discuss the issue in a future
debate.

If data on those instances of abuse is collected, even
in the Crime Survey for England and Wales, why do the
Government not think that the law should recognise the
activity as criminal?

Sarah Jones: I worked for six months at Addenbrooke’s
Hospital. That happened to be when things were coming
to light about a doctor called Myles Bradbury, who had
abused many, many children. Part of what I had to do
was put together the plan for how we would go to the
parents of children who had died of cancer, having been
treated by that doctor. We will never know how many
people he managed to abuse; he abused many children.
He was an abuser. If he had not been a doctor, he might
have been a driving instructor. If he had not been a
driving instructor, he might have been a football coach.
He was intent on abusing young people and he would
always have found a position of trust to do so.

Does my hon. Friend agree that it makes no sense to
list certain things and exclude others when we are
talking about perpetrators who will find the means to
do these things if they want to?

Alex Cunningham: Indeed I do. People say, “It doesn’t
matter what laws you pass; people will find a way.” That
is one of the terrible things in our society.

Having heard what both my hon. Friends have said, I
reflect on the parents and the trauma that parents face
when they realise that they have allowed their child—their
daughter—to be tutored by a particular person to learn
the piano, or entrusted them to a sports coach working
with 20 children, who goes on to abuse them. The
parents have that guilt—guilt they have to live with. It is
not their fault, but they still have to live with the guilt.

We must strengthen the law as much as possible, so
that if such cases come to light the perpetrators face the
full force of the law, and we must not allow any loopholes
whatever to protect any of those people.

The figures from the NSPCC that I mentioned come
from a series of freedom of information requests on all
local authority children’s services in England and Wales
between 2014 and 2018. The NSPCC found that over a
four-year period there were 653 complaints about adults
who were not covered by the criminal law having sex
with 16 and 17-year-olds in their care. That compares to
1,025 criminal offences of abuse of a position of trust
of a sexual nature in the same period.

The NSPCC also asked local authorities to provide
information about the fields of work of the referrals:
26% were cases in sport and leisure settings; 12% were
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in religious group settings; 11% were cases involving
transport or involving drivers—my hon. Friend the
Member for Croydon Central referred to cases involving
driving instructors; 5.7% were in settings of voluntary
or charity work; and another 5.7% were in cadet
organisations. That is 653 cases where our law did not
protect vulnerable young people.

We have a chance to extend that provision to protect
children in those settings future and I urge the Government
to take it—please do not lose the opportunity. Those
figures are deeply disturbing, but statistics alone do not
convey the impact that abuse of a position of trust has
on children and young people, including the truly
devastating impact when someone is told that what
happened to them is not a criminal offence and nothing
can be done about it. Too many young victims are being
given the message that the adult who abused their
position did nothing wrong and that to have prevented
it from happening the young person should not have
consented.

With support from the NSPCC, “Hannah”, whose name
has been changed, and two other brave young women
directly affected by that form of abuse wrote directly to
the Lord Chancellor and Secretary of State for Justice.
“Hannah” told the NSPCC, “When I turned 16, ‘Jeff ’,
my swimming coach, began to comment on my appearance.
He would tell me that I looked nice or that clothes
looked good on me. No one had ever said these things
to me before, and I wasn’t sure how to feel. Soon he
started pushing the boundaries. Initially he would just
give me a hug. Then one day he gave me a hug and put
his hand on my bottom. ‘Jeff’ spent a long time making
me feel comfortable. I remember the first time we kissed.
After training, we started to be intimate in that way a
couple would. After some time, we started having sex.
This was my first sexual experience. ‘Jeff ’ told me to
keep this a secret. I was under the impression when
‘Jeff’ told me not to tell anyone that it would be for the
best for my swimming, and this would develop into a
proper relationship and we could tell everyone. I wanted
to tell my friends, but I knew I couldn’t. When this
relationship came tumbling down, I changed with it. I
was left feeling really angry, I was a difficult person to
be around. It took me a long time to trust friends and
family, to let them hug me again.”

Hearing the devastating impact of that horrific abuse
is absolutely heartrending. I want to put on record the
great debt of gratitude that we as parliamentarians owe
to the courageous young people, such as “Hannah”,
who work with the NSPCC to lobby the Government
on the issue. Their civic-mindedness in the wake of such
dreadful abuse is so very admirable, and because of
their work, alongside others, the law will be improved to
protect more young people.

In the event that the Government do not support my
hon. Friend’s excellent amendment, will the Minister
say how the risks associated with positions that remain
outside the definition—for example, private music tutor
or cadet leader—will be monitored? The consistent
collection and monitoring of data relating to the
implementation and effectiveness of clause 45 are vital
if it is to protect the full range of young people who
may come into contact with personal abusers. If the
Minister will not do what the Opposition consider the

right thing, will he please provide clarity on the review
mechanisms the Government will put in place to decide
whether further extensions of the definition of “positions
of trust” in clause 45(2) should take place?

I want to consider some of the Government’s previous
objections to the extension of the ambit of the “positions
of trust”definition. In March 2020, during a Westminster
Hall debate on sports coaches in positions of trust, the
Under-Secretary of State for Justice, the hon. Member
for Cheltenham (Alex Chalk), said:

“What is at stake here is a need to balance the legal right, as
prescribed by Parliament, for young persons aged 16 and over to
consent to sexual activity, with the proper desire to protect
vulnerable young people from manipulation.”

Although I agree that it is not our place to deny
age-appropriate rights as prescribed by Parliament, this
is not an attempt to raise the age of consent by stealth.
It is an attempt to offer extra protection to young
people when they are specifically in a context where
there is a disproportionate power imbalance.

Sarah Champion: I hear that the Government use that
excuse a lot, and my rebuttal is always that it has not
been an issue for the past 18 years when it has been in
place for teachers, so why would it suddenly be an issue
with different professions?

Alex Cunningham: Again, my hon. Friend makes it
very clear that we are bamboozled by the approach that
the Government are taking. Surely the figures that I
mentioned earlier show that there is significant prevalence
of abuse in such settings, and that Parliament should
step in and offer protections to our young people. Later
today, we will be talking about memorials. Apparently,
the law could be changed, and one person extra might
go to prison as a result of the new legislation, yet here is
a serious situation whereby many people could be sent
to prison for the abuse of young people, but the Government
are not making the necessary changes. We hope that the
Minister is actually listening.

In Westminster Hall, the hon. Member for Cheltenham
said:

“Another complicating feature is the evolving case law in the
area. In certain situations, the criminal division of the Court of
Appeal has already been clear that supposed consent may be
vitiated or even negated, thereby creating a criminal offence in
any event… That is important because, as the Crown Prosecution
Service now indicates in its charging decisions, in certain circumstances
that ruling could apply where perpetrators were in a position of
power in which they could abuse their trust over a victim. If we
look at the CPS charging decision—in other words, when making
a decision about whether there truly was consent in a relationship—one
of the matters that has to be considered is:

‘Where the suspect was in a position of power where they could
abuse their trust, especially because of their position or status’”—

including, as he said himself—

“‘a family member, teacher, religious leader, employer, gang member,
carer, doctor.’”

He continued:

“The point is that it is no longer necessarily automatically
good enough for the defendant to say, ‘Look, she consented’, if in
fact that will was suborned in some way. That might well be a very
proper reason why the CPS could conclude that there had been no
consent.”—[Official Report, 4 March 2020; Vol. 672, c. 304WH.]
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That might all sound well and good, but we all know
that there is a serious crisis in the criminal justice
system’s handling of sexual offences. New figures this
week illustrate the scale of the crisis, as my hon. Friend
the Member for Croydon Central noted. They simply
show the latest in a sharp downward trend in the
volume of rape prosecutions. Analysis by The Guardian
of Home Office figures shows that one rape case in six
reported to the police last year resulted in a suspect
being charged. In 2020, more than 52,000 rapes were
reported in England and Wales, but only 843 resulted in
a charge or summons. That is an appallingly low rate of
just 1.6%. We can never forget that figure or stop
reminding the Government of it.

For every 10 rape cases the CPS prosecuted in 2016-17,
it now pursues only three. The volume of rape prosecutions
declined by 71% between 2016-17 and the calendar year
to December 2020, from 5,190 to 1,490. The drop in
prosecutions has in turn led to fewer convictions: 1,917
fewer rapists were convicted in the year to December
2020 than in 2016-17, a decline of 64%, as 2,991 convictions
were secured four years ago compared with 1,074 last
year.

Against that dire backdrop, I am sure the Government
appreciate that the same legal provision covering cases
of sexual abuse in these instances gives the Opposition
no reassurance whatever. Indeed, those deplorable figures
show that, if anything, we should provide the police and
the CPS with more tools to ensure that such cases of
abuse can be charged and taken to court. If the provision
had been extended to cover the case of the private music
teacher I mentioned earlier, perhaps that abusive man
would have faced the full force of the law for his actions.

We have a timely opportunity to improve the law in
this area. Calls for the expansion of the definition of
“positions of trust” have come from both sides of the
House for as long as the Sexual Offences Act 2003 has
been law. I hope the Government will therefore support
the amendment and finally close the loophole completely,
offering protection to young people from potential abusers
in all positions of trust.

The Committee should take a clear and comprehensive
stance and expand the definition of “positions of trust”
to include all adults in positions of power and authority
over children, regardless of the setting and of whether
they are employees or volunteers. No child in any
situation is less vulnerable to potential abusers in positions
of trust by virtue of the setting they are in. It is time to
bring all children in all settings under the umbrella of
protection the clause seeks to afford.

Chris Philp: I thank the hon. Member for Rotherham
for introducing her amendment and the hon. Member
for Stockton North for his thoughtful speech. I think
we are all united in our horror and disgust at people
who abuse positions of authority or trust to do the sorts
of thing that we have been discussing—there is agreement
on that. The debate is really about how we can best
implement the solutions that we would like to see.

This is obviously a complicated and delicate area. As
Parliament has legislated that the age of consent is 16,
when we deviate from that by defining circumstances
where the age of consent is effectively raised to 18, we
need to be careful and ensure that we are doing it in a

thoughtful and well-considered way. As the hon. Member
for Rotherham said, the existing legislation—sections 16
to 19 of the Sexual Offences Act 2003—defines some
very specific roles, such as teacher and social worker.
That is the law as it has stood for the last 18 years.

The Government have listened to the campaigns of
the hon. Lady, of my hon. Friend the Member for
Chatham and Aylesford, and of many others, and we
have decided to change the law in response to the very
powerful case that has been made. However, in doing
so, we have tried to be thoughtful, careful and proportionate.
As Members will see from the drafting of clause 45, the
Government propose to extend the current “positions
of trust” legislation to cover where a person is coaching,
teaching, training, supervising or instructing someone
on a regular basis in either sport or religion, as then
subsequently defined. To answer the shadow Minister’s
question, the definition of sport in this context would
certainly cover things like gymnastics, swimming and so
on. Therefore, the case that he powerfully made out—the
awful case of Hannah that he mentioned—would of
course be covered by this legislation as drafted, because
it was in the context of swimming, which is a sport. I
hope that reassures the shadow Minister that that awful
case would be addressed by this legislation.

Alex Cunningham: It does reassure me on that point,
but I wanted the Minister to reassure me about the
individual music teacher as well.

Chris Philp: I think that was the constituency case
raised by the hon. Member for York Central. In that
case, the victim alleged rape—she was saying that there
was no consent—and in cases where there is no consent,
it is obviously appropriate that it is investigated as rape
and prosecution is sought for rape. The legislation we
are discussing today deals with cases where there is
consent. I do not know the particulars of the case—the
shadow Minister said that it was not subsequently
proceeded with—but that is a non-consent case. We are
discussing cases where, even with consent, it is still held
that an offence has been committed.

I think we are agreed about the need for reform. We
have listened carefully to the cases that have been made,
and have made these proposals. The shadow Minister
and the hon. Member for Rotherham have raised a
number of questions through their amendments and in
their speeches, the first of which is, “Why shouldn’t this
be much broader? Rather than specifying sports and
religion, why not—as amendment 7 does—have a very
broad clause that says

‘if A is regularly involved in caring for, training, supervising or
being in sole charge of B’?”

That is an extremely broad set of definitions, and it is
not completely clear from that very broad drafting who
might or might not be included in them. The shadow
Minister asked, “Why be specific? Why not be general?”
The first reason for wanting to be specific rather than
general—specifying these two roles, religion and sport,
to start with—is so that people have certainty about
which side of the line they are on. If the clause is
drafted very broadly—“caring, training, supervising”—
supervising is an extraordinarily broad term, so it would
not be immediately obvious who is included and who is
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not included. One of the features of good law is that the
people who might be subject to it have some pretty
good degree of certainty about whether they are going
to be affected or not. The Government’s concern about
terms as broad as “supervising” is the question of what
is covered by them. What is included, and what is
excluded? There are a lot of things that could be covered
by the term “supervising”.

Sarah Champion: As I am sure the Minister is aware,
amendment 7 is a direct lift from the Sexual Offences
Act 2003, so the definition that he is pulling apart now
is already law. The bit that we are challenging is adding
the specific job titles to the legislation, which I think is
already fit for purpose.

Chris Philp: I understand the hon. Lady’s point.
However, the point about providing some degree of
certainty for someone in a particular role in this context,
which is at the edge of the law—where the law is
evolving—none the less has some validity.

Having said that we want to be specific rather than
general for the reason just outlined, the question that
then arises—which the shadow Minister and the hon.
Lady have asked—is, “Why these two roles? Why sports
and religion to start with?” I stress the words “start
with”. The reason is twofold: first, those particular roles
carry an unusual degree of influence.

Religion is a powerful force. Ministers of religion or
people who lead religious congregations often wield
very extreme and high levels of influence over their
congregations and their followers. It therefore seems
appropriate to recognise the high degree of influence
that flows from that particular religious context.

In the case of sports coaches, there is clearly a degree
of physical proximity. In fact, the shadow Minister,
powerfully and eloquently illustrated in describing the
case of Hannah—the case of the swimming coach—how
it is that sports settings are so easily abused. That is why
sport was selected as one of the two specific areas. It
also flows from the data. In fact, the shadow Minister
referred to the January 2020 report of the all-party
parliamentary group on safeguarding in faith settings,
chaired by the hon. Member for Rotherham. It analysed
the 653 complaints mentioned by the shadow Minister
and, in 495 of those, the type of role that the person was
discharging was identified. The figures I have are slightly
different from the shadow Minister’s—they are broadly
similar, though—and the top two categories were sport,
at 31%, and faith, at 14%. Therefore, the two roles here
are the two top roles revealed by that survey. Of course,
there were other roles with smaller percentages.

Sarah Champion: The frustration of wearing a mask
is that the Minister cannot see that I am smiling. He is
quoting back all the arguments I have been making for
the last five years—I am grateful that they have sunk in.
He is right that we went for the most obvious and
biggest offenders, but that is now. As I said in my
speech, I am concerned that in five years it may be
counsellors, whom we have not mentioned today but
have a huge influence over the people they support, or
an online form that turns online grooming into real

abuse. I completely agree with him, but this measure
needs to be future-proofed so that we do not keep
having the same arguments as the professions and influences
change.

Chris Philp: I pay tribute again to the work done by
the hon. Member in this area over many years and the
work done by her all-party parliamentary group. I am
glad that we agree on the starting point, because she has
called for it and the data of her all-party parliamentary
group points to it as well. The question is how it is best
future-proofed and whether one tries to do so with the
general provisions in amendment 7, which would run
the risk of giving us a lack of clarity and potentially
inadvertently criminalising some situations that hon.
Members may not feel appropriate, or with the other
approach of starting with these two specifics—I think
we agree they are the right starting point, because the
evidence points there—and adding further positions as
the evidence base develops. That is what proposed new
section 22A(4) of the 2003 Act will do: it will give the
Secretary of State power to add other specific roles as
that evidence base develops.

Alex Cunningham rose—

Chris Philp: I will say a word on that because the
shadow Minister asked about it. But, before I do, I give
way to him.

Alex Cunningham: There is considerable evidence to
cover some of the other categories of people in a
position of trust. The Minister said that we may have a
different interpretation of some of the statistics, but,
even if I agree with his numbers, the Bill’s provisions
cover only half the children, and half would still be at
risk. Should I start drafting amendments for Report
that say, “Let’s include people who provide home facilities
for overseas students or, perhaps, cadet force leaders”?
If anyone has a strong influence over a young person, it
is a cadet force leader. Should we start coming up with a
list based on evidence that he might accept on Report?

Chris Philp: There may well be evidence in those
areas, but the shadow Minister does not need to draft
amendments for Report, because, if the Bill in its current
form is passed, it will not require primary legislation to
add those other categories; it will simply require a
statutory instrument. Therefore, once passed—if passed
in this form—the Secretary of State will of course keep
this under constant review.

It will then be open to anyone, including organisations
such as the APPG or people such as the shadow Minister
or anyone else, to make representations to the
Department—the Department will also keep it under
review—that there is evidence that group X, Y or Z
should be added. The case might be that they have an
unusual degree of influence, capable of being abused,
and that an evidence base supports that, so they should
be added to the list. By virtue of a statutory instrument
under subsection (4), that can be done.

4.15 pm

In conclusion, a mechanism has been embedded into
the Bill to allow precisely the kind of flexibility that the
shadow Minister just asked for, without needing to
amend primary legislation on the Floor of the House. It
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can be done at any time. It can be done the week after
the Bill passes, five years after or 10 years after—at any
time. It has that flexibility built into it, as further
evidence arises or as the House or the Government take
a different view from the one being taken today.
[Interruption.] I can sense an intervention brewing
from the shadow Minister.

Alex Cunningham: Those reassurances are helpful,
but will the Minister tell us what criteria we should
apply if we are to bring forward suggestions of other
groupings to be included in the legislation?

Chris Philp: The criteria are not specified in subsection (4),
which simply says:

“The Secretary of State may by regulations amend subsections (1)
and (2) to add or remove an activity in which a person may be
coached, taught, trained, supervised or instructed.”

However, providing the profession or category of person
being added is involved in coaching, teaching, training,
supervision or instruction—provided they do one of
those things—they are capable of being added.

On the criteria that might be applied, that would be
for the Secretary of State and a Delegated Legislation
Committee to determine. I suggest that what would
make sense is for the criteria to consider two or three
things: first, the degree of influence that the person
has—that case has been met in the case of sports’
coaches and religious ministers or practitioners—and,
secondly, that there is an evidence base to demonstrate
that abuse of that position of authority is occurring.
Again, that case has been made for sports and ministers
or practitioners of religion, because the data that the
APPG received shows that.

I suggest to the Committee—this is not in the
legislation—that if those two criteria are met, it might
be appropriate to make further additions, but that
would be for the Secretary of State and a Delegated
Legislation Committee to decide, case by case. I have no
doubt that the hon. Member for Rotherham, the APPG
and others will make that case. The mechanism is there
to add things pretty quickly from month to month, or
year to year, as the cases get laid out.

In conclusion, it strikes the Government that the
provision is the best way of protecting vulnerable
people—we have started with sports and religion—but
we have also created the facility to expand the list
quickly and easily by delegated legislation, as the case
gets made by campaigners over time. On that basis, I
hope that the Committee will be content to see clause 45
stand part of the Bill. I hope that the provisions that I
have been explaining mean that amendment 7 does not
need to be pressed to a vote.

Sarah Champion: I have heard everything that the
Minister said. I 100% put on the record my gratitude
that our work to research and prove the case around
faith leaders was heard and listened to. However, my
concern is the clarity. No legislation is effective unless it
is out in the public domain, whether that is for the
professionals who need to use it or, for example, the
victims or families who need to know it is there.

As the Bill stands, my concern is that, were we to go
to for the

“regularly involved in caring for, training, supervising or being in
sole charge of”

persons as the definition that means it is a crime, any
parent or individual would know what that meant. I do
not want to press the amendment to a vote now, but I
will reserve the right to later, because 21 MPs spoke on
this in the Chamber, so I think it needs to be heard by
the Minister. We need that clarity so that any parent or
child knows what their rights are. Just having certain
professions defined muddies the waters further rather
than a blanket definition based on role and responsibility.
I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

The Chair: We have had a fairly thorough debate, so I
am not sure there is any need for a clause stand part
debate.

Clause 45 ordered to stand part of the Bill.

Clause 46

CRIMINAL DAMAGE TO MEMORIALS: MODE OF TRIAL

Question proposed, That the clause stand part of
the Bill.

Chris Philp: I will briefly introduce the clause. At
present, when someone commits an act of criminal
damage, where the value of that damage is less than
£5,000, the matter is triable summarily only, with a
maximum penalty of three months’ imprisonment or a
fine of up to £2,500. The clause makes a change and
says that where the item being damaged is a memorial,
where it commemorates someone, the offence of criminal
damage is triable as an either-way offence and potentially,
although not necessarily, can be heard in the Crown
court with a higher sanction.

The reason for that is that there are some occasions
when criminal damage is committed against, for example,
a war memorial and although the financial value of the
damage may be less than £5,000, the symbolic damage
to society is far higher. We have particularly in mind
acts that desecrate war memories; memorials to people
who have sacrificed their lives for our freedom—the
ultimate sacrifice. We and, I think, most of the public
take the view that where their memory is desecrated in
that way, it is appropriate that the courts have open to
them a higher criminal sanction. It does not mean the
judge has to use it. We still have judicial discretion so
the judge can make a determination based on the facts
of the case, but we believe that things such as desecrating
war memorials and dishonouring those who have sacrificed
so much should, in some circumstances, be punishable
by more than just a fine and three months in prison.

Alex Cunningham: I am absolutely gobsmacked that
after the Government made such a tremendous fuss in
the media, with announcements in Parliament and all
manner of things, that the Minister has just dismissed
his clause in a matter of a couple of minutes.

Chris Philp: I did not dismiss it.

Alex Cunningham: The Minister did not dismiss it,
but he addressed it for two minutes after everything that
went before.
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Chris Philp: A point is no less powerful for brevity. In
fact, some of the most powerful points are brief.

Alex Cunningham: I will not reply to the Minister by
applying brevity to my speech, because we need seek
reassurances from the Government on several things. It
is fair to say that clause 46 generated much discussion
on Second Reading, and I am glad that we are now able
to discuss it a lot more fully in this focused forum. I am
sure it is no surprise to the Minister to hear that we have
some serious reservations about the clause.

First, we do not believe that it in any way helpfully
adds to the existing law on criminal damage. Much has
been made by the Government about how those who
vandalise statues will feel a greater force of law in
relation to their actions and could face up to 10 years in
prison. Speaking in support of the proposed changes,
the Home Secretary said:

“My message today is simple: actions have consequences. I
want vicious individuals held to account for the violence and
criminality that they perpetrate.”—[Official Report, 15 June 2020;
Vol. 677, c. 542.]

That sounds very serious indeed. However, the
Government’s impact assessment states:

“No additional prison capacity needs to be built because the
expected prison caseload increases are less than 1 place per
annum. Prison construction costs are thus treated as negligible.”

If the legislation will result in less than one prison place
a year, why bother changing the mode of trial at all?

The impact assessment goes on to say:

“The number of cases that will be sentenced for this offence
every year range from 10 to 60, with a best estimate of 35…These
figures are based on a mixture of published research and internal
projections.”

Let us say that we do get 35 cases a year. We then need
to know how many would be for damage worth less
than £5,000. Then, within that even smaller subsection
of cases, we need to work out how many cases it would
really be appropriate to send to the Crown court for
sentencing. Perhaps the Minister can tell us, but my
guess is that it would probably be none at all.

Then there is the issue of the utter randomness of
increasing penalties for some vandalism offences in this
wide-ranging crime Bill—a Bill that completely omits
to make changes in the criminal law to offer more
protection to victims of other types of offences, victims
who are actual living breathing people, whom we believe
the public at large, and Members of the House, think
pose a more pressing concern to legislators. Child criminal
exploitation and sexual offences are just a couple of
examples that spring to mind. As the Secret Barrister
has noted:

“While in practice the maximum of 10 years would rarely, if
ever, be imposed, the new cross-party consensus appears to be
that displaying disrespect—not even quantifiable damage—to an
inanimate object is worthy of a higher maximum sentence than
inflicting grievous bodily harm, violent disorder, affray, theft,
carrying knives, acid or offensive weapons, voyeurism, upskirting
and causing death by careless driving, to name but a few offences
that cause tangible harm to real people. It would inject criminal
sentencing, which already suffers from wild incoherence and
inconsistency between offence types, with another dose of gratuitous
disproportionality.”

I agree with the Secret Barrister on all but one part of
that: there is no cross-party consensus.

The Government have done much good work to
simplify the vexed and confusing world of criminal
sentencing by overseeing the implementation of the
sentencing code last year. Yet in clause 46—and in so
many other parts of the Bill—the Government seem
enthusiastic to trample across the good progress that
has been made.

I would particularly welcome some information from
the Minister on what guidance will be used to quantify
the level of sentimental and emotional impact necessary
for the case to be sent to the Crown court. Whose
emotions will be measured, and how? Surely clear guidance
would provide at least some protection against the
“gratuitous disproportionality” about which the Secret
Barrister warns.

The Sentencing Council has already helpfully provided
detailed sentencing guidance on that very topic. In fact,
for the offences of

“Criminal damage (other than by fire) value exceeding £5,000”

and of

“Criminal damage (other than by fire) value not exceeding £5,000”,

the guidance refers to damage to

“heritage and/or cultural assets”.

It is, therefore, already covered in law. I am no lawyer,
but I strongly presume that that includes war memorials
and that the sentencing court should treat that as an
aggravating factor when passing sentence.

I ask again: how does clause 46 helpfully add to the
law? The Opposition’s position is that it does not. It
goes way beyond the anticipated proposals to address
protection for war memorials. Instead of working with
us to address the concerns of their Back Benchers, the
Government have tried to make this a wedge issue
across the political divide, to the detriment of the law.
We would have been happy to engage on provisions in
relation to war memorials and protections for our
communal symbols of such great national sacrifice and
pride, but we are certainly not happy to do so on the
wide scope covered by the clause.

The clause defines a memorial as

“a building or other structure, or any other thing, erected or
installed on land (or in or on any building or other structure on
land)”.

That is weird: “any other thing”. Why have the Government
drafted the clause so widely? I would be grateful for
guidance from the Minister on what type of serious
offending the Government hope to catch with that
capacious definition.

Proposed new section 2(11B) reads:

“For the purposes of that paragraph, any moveable thing (such
as a bunch of flowers)”.

The Bar Council notes:

“This raises the prospect that the removal of a bunch of
flowers could result in proceedings in the Crown Court.”

It goes on to say:

“Putting aside questions of whether one would need to get
permission to remove old bunches of flowers, such an allegation
could be sent to the Crown Court if either a magistrates’ court
considered the offence to be particularly serious”—

I do not think that it would—

“and beyond their maximum sentencing powers of six months’
imprisonment, or if the defendant”
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opted for trial by jury. That means that somebody who
has removed a bunch of flowers from a graveside could
opt for a trial at the Crown court.

I know that the following example is from Scotland,
but it comes from my childhood. Let us imagine that an
old bunch of flowers left for commemorative purposes
at the memorial for a dog such as Greyfriars Bobby—a
delightful memorial that is well loved in its community—is
picked up and put in the bin. Does the Minister think
that the person who put the flowers in the bin should
end up answering a case in the Crown court? I am sure
he does not. I am sure that the intention behind the
clause is not to cover that type of incident, but the fact
that we could even ask the question strikes me as
absurd.

4.30 pm

This is the most substantive justice Bill in recent
years, yet the Government have proposed very few
changes to the criminal offences. One change—the extension
of positions of trust—is a good and meaningful addition
to the law that, as I said in the previous debate, we very
much welcome. And then we have this. I am surprised
that the Ministers, who I recognise take the contents of
the Bill very seriously, want to include such provisions.
It really represents some of the more unpleasant elements
of the Government’s attempt to stir up mistrust and
division in our country.

Before I go into more detail on our final concern, I
note that it is the Commonwealth War Graves Commission
War Graves Week. This fantastic initiative is a new
awareness week that encourages communities to come
together and discover the world war heritage on their
doorstep. I only wish that the Government had brought
forward serious proposals to provide assurance to
communities that our symbols of national pride and
sacrifice would be respected as needed, rather than
politicising our communal symbols of sacrifice to fuel a
so-called culture war of their own making. If the
Government want to do some positive work on the
hugely important memorials that we are fortunate to
enjoy and share in our public spaces, they should focus
some of their energy on addressing the findings of the
Commonwealth War Graves Commission admission
last month.

The commission found that up to 54,000 casualties
from India, east Africa, Egypt and Somalia were treated
with unequal dignity in death: some were commemorated
collectively on memorials instead of being given individually
marked graves like their European counterparts, and
others had their names recorded on registers rather
than in stone. As many as 350,000 mainly east African
and Egyptian personnel who fought for Britain were
not commemorated by name. Some were not
commemorated at all. My right hon. Friend the Member
for Tottenham (Mr Lammy) wrote in his excellent article
on the findings:

“The logic for this outrage was explained by Gordon Guggisberg,
the governor of the Gold Coast (now Ghana), who wrote in 1923:
‘The average native of the Gold Coast would not understand or
appreciate a headstone.’ A War Graves Commission document
refers to African soldiers and carriers as ‘semi-savage’. Another
states ‘they are hardly in such a state of civilisation as to appreciate
such a memorial’, and ‘the erection of individual memorials
would represent a waste of public money’…Whenever there is
debate around decolonising the curriculum, there is a false assumption
that those arguing for it are focused on removing what we do not

like. This could not be further from the truth. We don’t want to
erase history. We want to tell it honestly. Until we are able to do
this, we will be unable to properly understand the present.

Wilful ignorance of Britain’s colonial past in part explains the
refusal by…government to accept the existence of institutional
racism in modern Britain. The government’s Sewell report, denounced
by the UN, described the belief in institutional racism in the UK
as being a product of ‘idealism’ from young people. There can be
no clearer evidence than this report that, in fact, the refusal to
accept the existence of institutional racism is a product of ignorance.”

I could not have put it better myself. My right hon.
Friend’s wise words go to the root of the issue with this
clause: our history belongs to us all. It is deplorable that
the Government instead want to use our symbols of
national pride as a political football.

As I mentioned earlier, we expected that the Bill
would incorporate the more limited proposals in the
Desecration of War Memorials Bill—the private Member’s
Bill of the hon. Member for Stoke-on-Trent North
(Jonathan Gullis). Indeed, when he introduced the Bill
last summer, he said that it

“should not be perceived as a knee-jerk reaction to recent events”.—
[Official Report, 23 June 2020; Vol. 677, c. 1215.]

The recent events he was referring to were, of course,
the wave of Black Lives Matter protests sparked by the
horrific murder of George Floyd. Yet the Government’s
own factsheet sets out the following justification for the
changes:

“There has been widespread upset about the damage and
desecration of memorials with a recent spate over the summer of
2020.”

Well, that looks very much like a knee-jerk reaction to
me. We all know that in the discussions on this clause
the Home Secretary’s mind was firmly focused on the
protestors in Bristol who toppled the statue of Edward
Colston. I have said many times in my speech that if we
had just been discussing war memorials, this would be a
different conversation, but the Government appear to
have deliberately changed their position so that they
can include commemorations to slave traders in the
purview of this clause. I do not condone, and no Labour
Member does, the criminal act that saw the statue
removed in Bristol, but let us not forget that before the
statue of Colston was toppled, many persistent attempts
had been made to remove the statue peacefully. Even
the attempts to affix a plaque detailing his crimes—or
his past, call it what you will—adding more information
on his place in history were thwarted.

So as much the Justice Secretary tries to frame the
issue as being just about war memorials, as he tried to
do on Second Reading, we know that is not true. This is
the type of event the Government are trying to cover,
however much they try to maintain that it is merely
about war memorials. Otherwise, why would the
Communities Secretary write in his opinion piece for
The Telegraph:

“We will save Britain’s statues from the woke militants who
want to censor our past”?

Well, to that I say the Opposition do not believe in
censoring our past. We believe in an honest and full
engagement with our past, even the parts of it that do
not generate commemorative pride. That is why earlier
this week, speaking on the one-year anniversary of the
killing of George Floyd, the shadow Women and Equalities
Secretary said:
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“Labour would build a curriculum that reflects and celebrates
our diversity. Young people will have a balanced understanding of
Britain’s past and how it has shaped society today.”

We must see this clause in line with the provisions
made in part 3 on public order, which I know we will
come to debate more fully. This clause started its life
with cross-party support; all of us in this room deplored
it when the Cenotaph was vandalised. But then the
Government took this good idea, and twisted it. Now
the clause is so far-ranging that, as I have said before,
someone putting a bunch of flowers in the bin might
end up in the Crown court. It introduces unnecessary
confusion and disproportionate responses into criminal
sentencing, without providing safeguards against perverse
outcomes. If the Government would like to address
these fundamental concerns, the Opposition would be
happy to look again at provisions for war memorials. I
would very much welcome reassurances from the Minister
on the issues I have raised.

Chris Philp: Let me start by answering some of the
points the shadow Minister has just made. First, he
questions why the measures are necessary when the
Sentencing Council guidelines already have, as aggravating
factors, things such as “emotional importance”. In reading
out those guidelines, he acknowledged their title:

“Criminal damage (other than by fire) value exceeding £5,000”.

The whole point of this new clause is that it addresses
circumstances where the value is less than £5,000. That
is precisely its purpose. There may be cases where the
monetary value of the damage may be less than £5,000
and therefore not subject to the Sentencing Council
guidelines that he read out, but the damage to our
national discourse—our national state—is significant,
because war memorials represent all of those hundreds
of thousands of people who gave their lives for our
freedom. Even if the value of the damage is less than
£5,000, the disrespect and dishonour done to those who
sacrificed and secured our freedom is a matter that this
Government take seriously. I am disappointed to hear
that that is not something that interests him.

Alex Cunningham: The Minister is relying on these
war memorials again. He is talking about them, but this
is an extremely wide provision, covering all manner of
memorials and of places, from individual gravestones
all the way through to the Cenotaph. How on earth will
a prosecutor determine the emotional value of one
crime against that of another? Is the emotional value of
a small grave desecrated the same as the Cenotaph?

Chris Philp: First, it is not the prosecutor who makes
that determination; it is the judge. Secondly, the judge
makes such determinations the whole time. Indeed,
judges already make those determinations under existing
sentencing guidelines for the more serious either-way
offences. It will be for the judge to decide whether the
nature of the damage merits a higher sentence or a
lower one. That is why we have judicial discretion. I
have confidence in our country’s judiciary to be able to
draw the distinction between desecrating the Cenotaph,
which honours the memory of hundreds of thousands
of servicemen and women, versus something else.

The point is that, at present, the judiciary do not have
that discretion open to them, because where the value of
the damage falls under £5,000, the matter is triable

summarily only, with a very low maximum penalty. The
clause gives the judiciary the discretion to take into
account such considerations and to sentence as appropriate.
The Government’s view, clearly, is that desecrating the
memory of brave servicemen and women who have
given their lives in defence of our freedom is something
we should stand up against. This Government are standing
up against it; I do not know why the Opposition are not.

Alex Cunningham: The Minister is being unkind. In
no way are we against some of the things in the Bill. We
do not want to be in a position in which we are not
supportive, respectful and everything else. I think he
should withdraw that remark.

Chris Philp: I will be happy to withdraw my remark
when the shadow Minister joins us in supporting the
clause. If he does so, of course I will withdraw it.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
Surely when something is stolen, damaged or desecrated,
it is about not just its monetary value but the effect on
the victim. In this case, the victim could be the children
or grandchildren of the person commemorated on that
war memorial. A stolen photograph album has no
monetary value, but the actual value to the family is
very strong.

Chris Philp: My right hon. Friend makes a powerful
point. That is exactly the purpose of the clause. The
monetary value, the £5,000, does not reflect the profound
emotional damage that can be caused when something
like a war memorial is desecrated.

The shadow Minister asked how it will be decided
whether a matter is heard in the Crown court or in the
magistrates court. As he rightly said, the defendant
always has the right of election for an either-way offence
but, generally, the allocation decision is set out in the
allocation guidelines of 2016. A decision is based on
whether the anticipated sentence will exceed the magistrates’
sentencing powers—if the magistrates think that it might
exceed their sentencing power, they will send up to the
Crown court—or if the case is of unusual legal or
factual complexity.

There is therefore a flexible system for deciding where
a case is heard. Some of the cases might be heard in the
Crown court and some in the magistrates court, depending
on the facts of the case, so by no means does it follow
that everything will end up in the Crown court. It is
true that the number of anticipated offences is low—
between 10 and 60 a year—but we are talking about
acts that desecrate the memory of servicemen and women.
I hope that that the Committee can agree on that in
supporting the clause.

Alex Cunningham: Will the Minister confirm that all
the offences captured in those statistics were against
war memorials?

Chris Philp: The impact assessment covered all offences
that might be caught by the clause, clearly many of
which might well be war memorials. We have seen
examples of war memorials being desecrated and the
Cenotaph was attacked last July. A war memorial in the
constituency of my hon. Friend the Member for Corby
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was desecrated—indeed, it was possibly even destroyed—
and he led a campaign to get it replaced. Sadly, such
things happen, and it is important that we as a House
send out a message that we stand with our servicemen
and women when their memory is attacked in that way.

4.45 pm

Question put and agreed to.

Clause 46 accordingly ordered to stand part of the Bill.

Clause 47 ordered to stand part of the Bill.

Schedule 5 agreed to.

Clauses 48 and 49 ordered to stand part of the Bill.

Clause 50

ENTRY AND SEARCH OF PREMISES FOR HUMAN REMAINS

OR MATERIAL RELATING TO HUMAN REMAINS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this, it will be convenient to discuss
the following:

Clause 51 stand part.

That schedule 6 be the Sixth schedule to the Bill.

Clause 52 stand part.

Victoria Atkins: Very quickly, I just want to put on
the record a point about clauses 50, 51 and 52, and
schedule 6. Their background is, as my right hon.
Friend the Home Secretary said on Second Reading,
the horrific case of Keith Bennett and the Moors murderers,
which brought to light the need for new powers to
search for material that may relate to the location of
human remains.

In 2017, the police believed that they had a further
lead to assist Keith’s family in finding his body, when it
was discovered that Ian Brady had committed papers to
secure storage before his death. However, the existing
law would not allow the police to obtain a search
warrant to seize the papers, because there was no prospect
of them being used in criminal proceedings, as Brady
was dead.

These new powers will build on the existing law and
enable officers to seize material that may help them to
locate human remains outside criminal proceedings. As
well as cases such as Keith’s, where a homicide suspect
has been identified but cannot be prosecuted, these
powers could be useful for the police in missing persons
cases, or suicides where there is no indication that
criminal behaviour has taken place.

These are terrible circumstances that lead to the need
for this law, but we very much hope that passing these
measures will bring a small crumb of closure and comfort
to the Bennett family and others.

Sarah Jones: The Opposition support these clauses,
for exactly the reasons the Minister has outlined. The
case of Keith Bennett was incredibly awful. Today we
saw the news about the ongoing search for remains in a
Gloucester café. Mary Bastholm was 15 when she went
missing in 1968. She is a suspected victim of Fred West.
That search, for various legal reasons, was able to go
ahead. Unfortunately, the police have today said that

they have not found any human remains, so for Mary’s
family the ordeal goes on, to try and get some kind of
closure. However, for that family at least we were able to
look for remains, but in the case of Keith Bennett the
law did not allow the police to look. Therefore, it is
absolutely right that we correct the law.

Question put and agreed to.

Clause 50 accordingly ordered to stand part of the Bill.

Clause 51 ordered to stand part of the Bill.

Schedule 6 agreed to.

Clause 52 ordered to stand part of the Bill.

Clause 53

FUNCTIONS OF PRISONER CUSTODY OFFICERS IN

RELATION TO LIVE LINK HEARINGS

Chris Philp: I beg to move amendment 64, in
clause 53, page 44, line 33, leave out “and (4)” and insert
“to (4A)”.

This amendment and Amendments 65 to 67 ensure that the references
to live audio links and live video links in clause 53(3) are consistent
with the provisions made about live links in clause 168 of, and Part 3 of
Schedule 19 to, the Bill.

The Chair: With this it will be convenient to discuss
Government amendments 65 to 67.

Chris Philp: Clause 53 seeks to extend to prison
escort and custody service officers the right to accompany
prisoners in police stations, such as for the purpose of
conducting video remand hearings. Owing to an historical
anomaly, they are unable to discharge that function at
the moment. It became clear during the coronavirus,
where video remand hearings were used quite widely to
avoid having to take a prisoner to court, that PECS
officers did not have those powers, so we had to ask
police officers to do that instead, which took up a lot of
police time. The police did that, and I pay tribute to
them for doing so, but that took up police officer time
that could have been spent out on patrol arresting
criminals.

The clause amends the Criminal Justice Act 1991 to
provide PECS officers with those powers to have custody
over prisoners in police stations, for the purpose of
overseeing preliminary sentencing enforcement hearings
by way of live links. It is a good operational improvement
that I hope will make things more efficient where it is
appropriate to use it.

Amendments 64 to 67 make some small technical
amendments to the clause, because there were some
references to a piece of legislation that is being repealed.
They simply replace those reference with the correct
ones.

Alex Cunningham: We understand what the Government
are trying to achieve in this clause, but we have a
number of concerns about what it will lead to in the
longer term. I would welcome some ministerial assurances
that those concerns will be considered.

Before that, I thank Transform Justice for its energetic
scrutiny of the amendment, which I am sure will add
much value to the debate. The Government’s fact sheet
describes clause 53 as
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“enabling legislation to ensure that any future VRH rollout is not
reliant on police resource, which would be an ineffective and
inefficient use of their training and skills”.

It also notes that the implementation plan for rolling
out video remand hearings across police stations

“is being developed and not yet finalised”,

and that

“A solution to the long-term structural and resourcing issues is
required”

to facilitate the roll-out. In that case, it does not seem
necessary to include it in the Bill.

If there is so much work to be done to have proper
functioning video remand hearings, why are the
Government bringing that forward at this time? We take
a similar position to that of the Law Society, which says
that although it supports the use of prisoner custody
officers to facilitate video remand hearings during the
pandemic, it does not believe it should be a permanent
feature of the justice system.

The rationale for legislating to increase the use of
audio and video live links across the Bill seems somewhat
confused. On the one hand, the need for covid-19
protection is mentioned; on the other, the measures are
justified on the grounds of efficiency and modernisation.
The covid-19 motivation is particularly confusing, given
that the Bill will not be enacted for some time, when the
covid safety of courts will, we hope, no longer be an
issue. Can the Minister tell the Committee the motivation
for video remand hearings beyond the pandemic?

Even more problematic is the lack of evidence to
back up the functioning of the proposals. Even now
that we have been living with the pandemic measures
for a year, we still have no evidence beyond the anecdotal
about the extremely significant changes to how we run
hearings. This is one of a number of remand changes
made during the pandemic for which we are seriously
lacking detail. The other, more concerning, one is that
in September 2020 the Government increased the length
of time they are legally allowed to hold people on
remand from six to eight months, a provision in place
until 28 June 2021. While I am on the topic, I would
welcome an assurance from the Minister that the custody
time limit extension will lapse, and he will stick to his
word in the SI Committee some months ago and it will
not be extended again.

To go back to clause 53, before the pandemic very
few police forces ran video remand courts. Where they
did, defendants detained by the police post charge
would not be taken to court for their first appearance,
but would appear from police custody by video link,
with their lawyer, the judge, the prosecutor and so on in
the physical courtroom. When the pandemic hit, PECS
contractors, who usually transport these remanded
defendants to the court, said that courts and court cells
were not covid-safe enough and refused to transport all
the prisoners who needed to go to court, so police forces
in almost every area agreed to set up makeshift courtrooms
in police custody suites that would be video linked to
the magistrates court. The police agreed to run these
courts purely on an emergency basis and were not paid
to do so by Her Majesty’s Courts and Tribunals Service.
As the first wave eased and the courts implemented

their own covid-19 safety procedures, police stopped
running video remand courts and most areas reverted
to the traditional arrangement.

We are not aware of any significant concerns with the
traditional arrangement, so again I ask: why do we need
this clause, which lays the groundwork for even more
video remand courts in the future? There are significant
cost implications to running the hearings in this way.
The Government have published an economic impact
assessment for the use of PECS staff in police custody.
This shows a positive cost-benefit, but the assumptions
need some further scrutiny.

To quote from the material provided by Transform
Justice:

“PECS staff would only be used in custody if the police agreed
to run video remand courts permanently. Despite the government
stating ‘VRHs will indeed be rolled out at some point in the
future’…no such agreement has been reached—police forces have
given no commitment to running and hosting video remand
courts. Given that most police forces are not running video
remand courts currently, the installation of video remand courts
nationwide would incur considerable costs for the police, including
premises costs, IT infrastructure costs, costs of keeping defendants
in cells for longer, and staff costs. During the first months of the
pandemic the costs incurred by police in running emergency
video remand courts were considerable—the Met had to use
45 staff to manage the process and estimated the operation cost
the equivalent of £2 million a year. Though some police costs
would be offset through the support of PECS, it would still cost
police staff time to liaise with PECS staff and would incur the
other costs. The ‘Do nothing’ option in the economic assessment
assumes that the police costs of running video remand hearings
have already been budgeted for by local forces—but this is not the
case.”

I know it is a very long quote, Mr McCabe, but it
continues:

“The economic impact assessment suggests that the PECS
staff in police custody are in addition to existing PECS staff.
PECS staff will still need to transport defendants from police
custody to court and to supervise prisoners at court. Therefore, if
PECS staff allocated to police custody for video remand hearings
are additional, PECS costs will be greater, police will incur
significant costs and the courts will still need to be able to
accommodate some of those who have been detained by the
police in court cells. We therefore suggest that the economic
impact assessment does not encompass any of the costs associated
with having PECS staff in police custody, so the cost-benefit
cannot be judged.”

I would welcome the Minister’s comments on Transform
Justice’s analysis because, as far as I can see, the economic
justification for the measure goes to the root of why it is
being proposed. Furthermore, will the Minister accept
that the implementation of the PECS staff in police
custody proposal should be contingent on a full cost-benefit
analysis of video remand hearings versus the physical
equivalents? If he is not prepared to do that, why not?

We have reservations about the impact that this change
would have on justice. It is vital that changes to our
justice system that would impact on the very principles
that underlie it, such as the right to a fair trial, are
properly tested before they are introduced. The stakes
are too high for us to get it wrong, so will the Minister
consider safeguards to make sure we get this right?
These include that every defendant who may be assigned
a video remand hearing should be subject to full health
and mental health screening, and if necessary an assessment,
by a health professional before the case is listed; that
this screening information and needs assessments from
police custody are made available to the bench or judge

347 348HOUSE OF COMMONSPublic Bill Committee Police, Crime, Sentencing and
Courts Bill



before that day’s court hearings start; that a simple
system is set up to bring those defendants immediately
to court whom the bench or judge deems need face-to-face
hearings; and that all those who are deemed vulnerable—
vulnerable adults and all children—should automatically
be assigned a physical hearing.

We do not really see the need for the provisions in the
clause, but I stand open to hear the Minister’s justification
for it. If need can be demonstrated for it, we would
welcome the Government’s commitment to the safeguards
to access to justice that I have just raised, alongside the
further cost-benefit analysis.

Chris Philp: I thank the shadow Minister for his
speech, and for the thoughtful questions that he has
posed in it. As he says, this is enabling legislation to
create the option of using PECS officers this way in the
future. We were rather caught by surprise during the
pandemic when it transpired that these powers did not
exist at a time when we wanted to use lots of video
remand hearings for obvious, covid-related reasons. As
the shadow Minister said, this Bill will hopefully receive
Royal Assent some time after coronavirus has become a
memory and is behind us. None the less, these enabling
powers are worth taking, because it is conceivable that
in future, even after coronavirus, we may want to use
video remand hearings more than was done previously,
which was essentially not at all.

5 pm

There are a variety of reasons why that might be the
case. One is that there might be particular parts of the
country where there are operational and cost benefits.
For example, in a place where the police station is a very
long way away from the court, it might be easier to do a
video remand hearing than transport the prisoner from
the police station to the court and then the prison,
depending on the logistics of the particular area. The
shadow Minister asked whether a cost-benefit analysis
would be done before implementing video remand hearings
in those circumstances, or indeed others. The answer is
yes, it would be. We would not want to implement this
just for the sake of it: it would only be done if a clear
operational and/or cost benefit would accrue from
implementing this solution.

The shadow Minister also asked a question about
access to justice. Some people have raised concerns that
if a prisoner is visible to the court only via a video
screen, that prisoner might not get such a good hearing.
Such judgments are made by the judge who is overseeing
the trial, and in any case involving remote technology,

whether it is a remand hearing or any other kind of
hearing, it is always ultimately for the judge hearing the
case to decide whether the interests of justice are served.
If the judge feels that the interests of justice are not
served by a video remand hearing, for whatever reason—
maybe the prisoner cannot be heard properly, the
communication is not as good as it needs to be, or for
any other reason—it would be open to the judge to say,
“This is not appropriate. I want to see the defendant, or
in this case the prisoner, before me in the court.” Those
case management matters are absolutely the preserve of
the judiciary, and judicial discretion would always apply.

As the shadow Minister says, this is a piece of enabling
legislation that allows us to use PECS officers to facilitate
video remand hearings in the future if that proves to the
benefit of all parties. Obviously, that will be done in
consultation with the police, because it will be using
police premises. The police have co-operated very well
with the PECS staff and Her Majesty’s Courts and
Tribunal Service staff during the pandemic, and I again
pay tribute to them for doing so. If this solution were to
be used in the future, it would of course be in consultation
and co-operation with the police. I hope that provides
the shadow Minister with the assurances and background
that he was quite reasonably asking for a few minutes
ago.

Amendment 64 agreed to.

Amendments made: 65, in clause 53, page 44, line 36, after
first “a” insert “preliminary, sentencing or enforcement”.

See the explanatory statement for Amendment 64.

Amendment 66, in clause 53, page 44, line 37, leave
out from “link” to end of line 38.

See the explanatory statement for Amendment 64.

Amendment 67, in clause 53, page 45, line 3, at end
insert—

“(4A) In subsection (4), at the appropriate place insert—

(none) “‘enforcement hearing’, ‘live audio link’, ‘live video
link’, ‘preliminary hearing’, and ‘sentencing hearing’
each has the meaning given in section 56(1) of the
Criminal Justice Act 2003;’.”—(Chris Philp.)

See the explanatory statement for Amendment 64.

Clause 53, as amended, ordered to stand part of the
Bill.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

5.4 pm

Adjourned till Tuesday 8 June at twenty-five minutes
past Nine o’clock.
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Written evidence reported to the House
PCSCB18 Association of Chief Executives of Voluntary
Organisations (ACEVO), Bond, National Council of
Voluntary Organisations (NCVO), and Small Charities
Coalition (SCC) (joint submission)

PCSCB19 Law Commission

PCSCB20 Quakers in Britain and Unlock Democracy

PCSCB21 Domestic Abuse Commissioner for England
and Wales

PCSCB22 Centre for Women’s Justice (re: pre-charge
bail provisions)

PCSCB23 Southern Co-op
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Public Bill Committee

Tuesday 8 June 2021

(Morning)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

9.25 am

The Chair: Good morning. Before we begin, let me
do the usual preliminary reminders. Please switch your
phones and electronic devices to silent. Mr Speaker
does not allow tea or coffee in the Committee Room.
Members should observe social distancing and sit only
in the marked places. Members should wear face
coverings when not speaking, unless they are exempt. If
you could hand your notes to Hansard colleagues, that
would be very helpful indeed.

We will now resume line-by-line consideration of the
Bill. The selection list for today’s sittings is available in
the room. I remind Members wishing to press a grouped
amendment or new clause to a Division that they should
indicate their intention to do so when speaking.

Clause 54

IMPOSING CONDITIONS ON PUBLIC PROCESSIONS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
the following:

Clause 55 stand part.

Clause 56 stand part.

Clause 60 stand part.

Bambos Charalambous (Enfield, Southgate) (Lab):
Clauses 54 to 60 make up one of the most controversial
parts of the Bill. We have seen fierce debates in Parliament
and in the media, and protests up and down the country.
Beneath the hyped-up culture wars is the very real issue
that we will debate again today: what is the balance
between our democratic right to protest and the rights
of those around us? That is a legitimate question for the
Government to ask.

How do we ensure that protests are peaceful? How do
we balance the rights of others to go about their daily
business? How do we, as parliamentarians, set the
framework within which the police can do their jobs?
The Opposition believe that the Government’s plans do
not answer those questions and we reject the attempts
to amend the Public Order Act 1986 with this loosely
drafted legislation that would restrict democratic rights
to peaceful protest.

Clause 54 imposes conditions on public processions,
including powers for the Secretary of State to define
serious disruption to the life of a community or the
activities of an organisation carried out “in the vicinity”
of a public procession, as well as powers for the police
to impose conditions when they believe that noise might
have

“a significant impact on persons in the vicinity”

or may result in

“serious disruption to the activities of an organisation”.

Alex Cunningham (Stockton North) (Lab): We probably
all have our favourite demonstration from our past.
Mine was in the 1970s, when I was a student at Darlington
College of Technology. It is lamentable that nowadays
students do not spend more time on the streets
demonstrating. I remember that day well, because we
were going down the streets, shouting, “Heath out!
Heath out!” That was the day that Heath resigned. We
were very pleased with ourselves—a tremendous result
from that demonstration. Does my hon. Friend agree
that these restrictions could mean that students will feel
even more inhibited about demonstrating in future?

Bambos Charalambous: My hon. Friend makes an
excellent point. I remember going on the “grants not
loans” demonstrations in the late ’80s. He clearly had
incredible persuasion in the demonstration he went on,
resulting in the desired outcome, and I congratulate him
on bringing about that change.

Maria Eagle (Garston and Halewood) (Lab): I am
pleased to hear that one of us at least had an extremely
effective demonstration technique. I can recall many
people on our side of the debate going on demonstrations
and chanting, “Maggie, Maggie, Maggie! Out, out,
out!” for years, and she did not move.

Bambos Charalambous: Not all demonstrations are
successful, but that does not mean that people should
not protest.

Clause 55 allows the police to place any necessary
condition on a public assembly, as they can do now with
a public procession. Clause 56 removes the need for an
organiser or participants to have knowingly breached a
condition, and it increases the maximum sentences for
the offence. Clause 60 imposes conditions on one-person
protests. Clauses 54 to 56, and clause 60, would make
significant changes to the police powers, contained in
the Public Order Act 1986, to respond to protests.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
The hon. Gentleman mentioned one-person protests.
Would he include in that the unacceptable behaviour of
Labour’s Scarborough Borough Councillor Theresa
Norton, who on 1 May sat in the middle of St Nicholas
Street in Scarborough and caused widespread disruption
to people going about their everyday business?

Bambos Charalambous: I am not aware of the situation
that the right hon. Gentleman is talking about or the
circumstances that brought it about. Clearly, people
need to be respectful of the people around them when
they protest, and they must do so in a lawful way.

Taken together, clauses 54 to 56 and clause 60 make
amendments to the 1986 Act that will significantly
expand the types of protest on which the police could
impose conditions.

Lee Anderson (Ashfield) (Con): Can the hon. Gentleman
cast his mind back about 12 or 13 months to the Black
Lives Matter demonstrations on Whitehall, when several
of his colleagues—Labour MPs—were out there with
the rioters? Is that an acceptable level of protest?
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Bambos Charalambous: Parliamentarians have a long
history of protesting with many different organisations,
so I encourage those who feel strongly willed to join
protests, if they are appropriate. Clearly, such protests
need to be within the scope of the law. If they are
breaking the law, the protests need to be dealt with.
That is why we have the law, and that is why the law is in
place. People need to be respectful of the law in all
circumstances.

Sarah Champion (Rotherham) (Lab): I wonder whether
my hon. Friend was as struck as I was when we had the
witnesses in front of us and the police said that, actually,
they feel that they have enough powers. They might not
be used evenly across the country, which is obviously
something on which we need more robust guidance. I
remember that when I was very young, in ’89, I came
down from the University of Sheffield to protest against
the poll tax. We had big demonstrations here in London,
and the police felt completely able to charge us on
horses. We were kettled, and it was terrifying. Multiple
arrests were made without the due process going through.
In my opinion, and in the opinion of the witnesses, the
police seem to have the powers. Is he as concerned as I
am about where these changes are coming from, what
the motivation is, and whether they are actually necessary?

Bambos Charalambous: My hon. Friend makes an
excellent point. These are operational matters for the
police. The police currently have the powers, and they
have to be mindful of the impact of their powers on a
demonstration and whether they will inflame the situation.
Good policing will err on the side of caution on some
occasions, but sometimes the police need to deal with a
situation that they think will get out of hand. Trying to
legislate for what is in the discretion of police officers is
wrong, and we should actually trust the police in using
their powers of discretion.

The clauses would also widen the types of conditions
that the police could place on static protests. The clauses
would significantly lower the legal test that must be met
for the police to issue conditions on protests. The police
would be able to issue conditions on protests where they
are noisy enough to cause “intimidation or harassment”
or

“serious unease, alarm or distress”

to bystanders. Before using their amended section 12
powers to issue conditions on a protest, the police
would have to consider the “likely number of persons”
affected by the protest, the “likely duration” of the
impact, and the “likely intensity” of the impact. The
clauses would also widen the types of conditions that
police can issue on static protests to match their powers
relating to protest marches. The police would also be
able to issue any condition on static protests that they
think is necessary

“to prevent…disorder, damage, disruption, impact or intimidation”.

Alex Cunningham: Has my hon. Friend had a chance
to see the written evidence submitted by Zoe Everett?
She describes herself as

“a member and supporter of ACORN for several years.”

In her written evidence, she said:

“Any peaceful assembly of members of the public, be they
large-scale political demonstrations and marches, one-person protests,
or local campaign actions by community organisations, are likely

to be considered disruptive by those who are the intended object
of the protest, be they state actors, private businesses and other
organisations, or private individuals.”

The point that she makes in her submission is that these
increased powers could drive more and more people
directly into the criminal justice system. Does my hon.
Friend agree that it would be lamentable if people who
simply want to protest about something very close to
their heart could find themselves criminalised as a
result of this new legislation?

Bambos Charalambous: Again, my hon. Friend makes
an excellent point. The people who want to impose
these conditions are the very people who the protesters
are trying to change; they do not like that, which is why
they want to impose these conditions upon them. It is a
suppression of people’s rights.

Mr Goodwill: The protest in Scarborough was all
about building a third runway at Heathrow and climate
change. The holidaymakers taking advantage of the
first opportunity to come to the coast were not people
directly responsible for making that decision. Their
lives were being disrupted and they were not the people
directly responsible for the issue that Councillor Norton
was concerned about.

Bambos Charalambous: Again, I cannot comment on
that individual protest, but the issue of climate change
is a very important one; it affects us all, irrespective of
where we live. The issue of a third runway may have also
been about a wider issue that would have affected
everybody, irrespective of where they live. As I say, I
cannot comment on that individual protest, but we have
to appreciate that certain protests have a wider significance
than just the locality where they happen.

Alex Cunningham: The right hon. Member for
Scarborough and Whitby makes a really interesting
point, because people were demonstrating in his
constituency and it came to the notice of the local MP,
so he has been directly influenced because of the
demonstration that took place in his constituency, and
he is the decision maker in relation to this particular
issue.

Bambos Charalambous: Again, my hon. Friend makes
an excellent point, and that demonstration is now going
to be in the parliamentary record, so I think the person
making the demonstration will have achieved her objective.

Mr Goodwill: I have to say that the correspondence I
received in relation to this protest was not from people
sympathetic to it. The correspondence was from people
whose lives were being disrupted and who wished that
something could have been done more quickly to stop
that one person from sitting in the middle of the street,
disrupting the whole town centre and affecting people’s
jobs and livelihoods in Scarborough.

Bambos Charalambous: I accept the point that the
right hon. Gentleman is making. However, if the purpose
of the protest was to create greater publicity for the
issue, then the person making the protest will have
achieved her objective. That is not to say that disruption
was not caused by the person making the protest.
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Maria Eagle: I am listening to this exchange with
some care. Does my hon. Friend agree that the context
of all of this is that there is a fundamental right to
freedom of expression and freedom of assembly in this
country, which is protected by articles 10 and 11 of the
European convention on human rights? It is only lawful
to interfere with that where it is necessary and proportionate
to do so. And it is within that context, of our having
those rights as citizens, that any measures proposed in
the Bill should be judged.

Bambos Charalambous: My hon. Friend makes an
excellent point. These are human rights that have been
fundamentally fought for and won. We need to do
everything we can to secure them, and they should not
be watered down as easily as is being proposed in the
Bill.

These powers would also amend the offence of failing
to comply with a condition imposed by the police on a
protest. It would remove the legal test that requires
protesters knowingly to breach a condition to commit
an offence. People would commit the amended offence
if they disobeyed a condition that they ought to have
known was in force. Finally, these powers would allow
the police to issue conditions on one-person protests.
Currently, protests must involve at least two people in
order to engage police powers.

The question we raised about how to ensure that
protests are peaceful and how to balance the rights of
others to go about their daily business is an important
one as the covid crisis eases. We know that the emergency
legislation introduced by this place shifted the balance
of power away from citizens and towards the state.
Organisations such as Liberty, Members across the
House, lawyers and others have been concerned throughout
that those powers are too great. We gladly handed over
those powers, which was the right thing to do, but it is
crucial, as we move out of the covid crisis, that we
restore those rights with equal enthusiasm.

We need to remember that covid and public health
formed the context within which many of the arguments
over protests during the past year have occurred. Things
have not been as they normally are. Decisions about
allowing protests have had an extra layer of complexity,
because of the need to protect public health. Decisions
have been hampered by the inevitable problems of
interpreting exactly what new laws mean, or should
mean, in terms of protest. The fact that covid laws did
not ban protests has meant that each decision has in
part been subjective, putting the police in the firing line
for every decision made.

I have heard many times from the police over the past
year that they have struggled to be the ones interpreting
the law, without the leadership from Government that
they needed. The lack of the promised direction from
the Home Secretary over the weekend of the Sarah
Everard vigil is a stark case in point. The police were
seen to be the ones making the political decisions because
there was too much ambiguity in the law. That must be
a firm lesson for us going forward. It is our job to define
the law in a clear way, so that the police are not the ones
getting the blame for our law making.

Sarah Champion: My hon. Friend has got to the nub
of the problem, which was highlighted by a number of
the witnesses, as I will come to in my speech. This is

ambiguous and lacks the clarity that the police need.
There is no drive from the police that they need this
measure, so why is it in the Bill? What is the motivation
behind it? I support my hon. Friend in saying that it
should not be there.

Bambos Charalambous: My hon. Friend makes an
excellent point, which I will come to later. The Bill
includes many ambiguous clauses that will no doubt
cause lots of legal argument in the effort to define what
they mean. That puts the police in an impossible situation.

A good starting point for this debate are the Peelian
principles expressed by Sir Robert Peel when he set out
ethical policing in the early 19th century:

“To recognise always that the power of the police to fulfil their
functions and duties is dependent on public approval of their
existence, actions and behaviour and on their ability to secure and
maintain public respect. To recognise always that to secure and
maintain the respect and approval of the public means also the
securing of the willing co-operation of the public in the task of
securing observance of laws. To recognise always that the extent
to which the co-operation of the public can be secured diminishes
proportionately the necessity of the use of physical force and
compulsion for achieving police objectives.”

Alex Cunningham: I do not know what my hon.
Friend’s postbag or email account has been like over
recent weeks, but I have been inundated by emails from
individuals and organisations asking me to oppose these
measures proposed by the Government. Not one person
or organisation has contacted me in favour of these
measures. He talked of the importance of the police
having the approval of the public for what they are
doing, but the public do not want this change. Surely
the Government do not have the approval of the people
for this piece of legislation.

Bambos Charalambous: My hon. Friend makes a
good point: policing is done primarily by consent. If the
consent is not there and the police do not have the
approval of the people, it is a recipe for more disorder.
That tips the balance—

Mrs Heather Wheeler (South Derbyshire) (Con): I
wonder where the constituents are coming from for the
hon. Member for Stockton North.

I can assure him that in South Derbyshire my mailbag is
full of mail from people saying, “Please get on with this.
We don’t believe that the police use the police powers
that they have already, so we need new police powers to
make sure that they have those powers and will use
them,” in the sure knowledge that their MP backs the
Minister putting this through, but also that I am on the
side of my residents.

9.45 am

Bambos Charalambous: The hon. Member makes an
excellent point, but the point is that the police are the
ones making the decision, and they should make
the decision, because they are in the firing line. They are
the ones who actually have to deal with the situation,
and they have to call it as they see it. What they do not
need is more legislation from Parliament, because they
already have the powers in place. They are the ones who
have to decide how those powers are used.
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Maria Eagle: Does my hon. Friend agree that the
police already have significant powers under the Public
Order Act 1986 to impose conditions and to prohibit
protests, that they have broad discretion as to how those
powers are applied and that that can enable individual
officers in charge of these matters to use their judgment?
Is it not the case that this Bill is seeking to plug gaps
that do not appear to exist?

Bambos Charalambous: Again, my hon. Friend makes
an excellent point. Good policing is done with discretion.
What the Bill tries to do is to look at different ways of
making the police do certain things that they may not
want to do. I think that discretion is a great tool that the
police have at their disposal, and they use it very well in
what are often very difficult situations.

The Peelian principles are also:
“To seek and preserve public favour, not by pandering to

public opinion, but by constantly demonstrating absolutely impartial
service to law, in complete independence of policy, and without
regard to the justice or injustice of the substance of individual
laws, by ready offering of individual service and friendship to all
members of the public without regard to their wealth or social
standing, by ready exercise of courtesy and friendly good humour,
and by ready offering of individual sacrifice in protecting and
preserving life. To use physical force only when the exercise of
persuasion, advice and warning is found to be insufficient to
obtain public co-operation to an extent necessary to secure observance
of law or to restore order, and to use only the minimum degree of
physical force which is necessary on any particular occasion for
achieving a police objective. To maintain at all times a relationship
with the public that gives reality to the historic tradition that the
police are the public and that the public are the police, the police
being only members of the public who are paid to give full-time
attention to duties which are incumbent on every citizen in the
interests of community welfare and existence. To recognise always
the need for strict adherence to police-executive functions, and to
refrain from even seeming to usurp the powers of the judiciary of
avenging individuals or the State, and of authoritatively judging
guilt and punishing the guilty. To recognise always that the test of
police efficiency is the absence of crime and disorder, and not the
visible evidence of police action in dealing with them.”

Every word of the Peelian principles holds true today.

It is our belief that the powers in this Bill threaten the
fundamental balance between the police and the people.
The most draconian clauses are not actually what the
police asked for. We believe that these new broad and
vague powers will impede the ability of the police rather
than helping them to do their job, that these clauses put
way too much power into the hands of the Home
Secretary and that the powers threaten our fundamental
right to peaceful protest. We know that hundreds of
thousands of people are very concerned that their
democratic right to protest is threatened by these new
provisions on public order.

Alex Cunningham: Has my hon. Friend seen the
written evidence submitted by Leeds for Europe? It
addresses some of the points that he has just outlined.
It says:

“The proposals risk making protests ineffective and…curtail
fundamental rights of citizens in a democracy, which allow people
to express their concerns about the government of the day or
other issues that they feel passionately about.”

I am sure that my hon. Friend agrees that for the Home
Secretary to have these new extensive powers proves
that this objection is well founded.

Bambos Charalambous: Again, my hon. Friend makes
an excellent point. This measure puts more power in the
hands of the Home Secretary. The Home Secretary may

have different views in the future and use the powers in
an authoritarian way, which may have a further impact
on people’s rights.

Lee Anderson: Does the hon. Gentleman agree that
the best way to protest is through the ballot box?

Bambos Charalambous: That is one way to protest,
but elections only come every three or four years. In the
intervening period, people have no way to exercise their
right to protest via the ballot box and so have other
means. The ballot box is also a vote on a whole range of
things, while a protest might be for an individual issue
not covered by an election.

A few weeks ago, we debated a petition signed by
more than 250,000 people. The right to protest is a
fundamental freedom and a hard-won democratic tradition
that we are deeply proud of. Throughout our history,
protests have led to significant changes for the better in
this country. Suffragette protests put an end to the
discrimination against women in our democracy. Historic
trade union protests led to outlawing exploitative
employment practices in factories, lifting health and
safety standards for workers. Such protests have forced
Governments to make the significant changes that we
now recognise as fundamental parts of a civilised society.

If the public order provisions in the Bill had been in
place when the suffragettes marched for the right to
vote, would the women who shouted and screamed
noisily for their future have been arrested? Does the
Minister think that the marchers for the right to work
or those on the anti-apartheid protests should have
been stopped for causing annoyance or being too noisy?
Do the Government want to stop the children who are
shouting loudly for action on climate change or to
prevent people across the country from marching to
remind people in the establishment that black lives
matter?

I support the police 100%; we in the Opposition listen
every day to what they tell us. This is a most serious
issue, but it is not quite as cut and dried as the Government
would have us believe. Her Majesty’s inspectorate of
constabulary and fire and rescue services reported on
public order measures in its inspection report, “Getting
the balance right?” On public order legislation, the
inspectorate called for
“a modest reset of the scales”.

By any measure, this is not a modest reset.

The support for new powers on public order was
qualified support for the five Government proposals the
inspectorate was asked to respond to. What Matt Parr’s
report actually said was that the vast majority of police
forces were happy with the existing legislation. It was
mainly the Met that wanted new powers to deal with
very specific events—mainly large-scale, peaceful, Extinction
Rebellion protests. What the police have asked for, they
have not been given.

In the evidence session, Matt Parr said:
“We were very clear in what we said that any reset should be

modest. We also said that, because of article 10 and article 11
rights, some degree of disruption is not just an inevitable by-product,
it is sometimes the whole point of the exercise of protest, and on
that basis, it has to be encouraged.”

He went on to say that the proposal—these clauses—
“clearly aims to set a lower bar. Personally, when I reviewed it, I
did not think the bar was necessarily the problem. There is just as
much of a problem with educating and training the police officers
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and making sure they understand how article 10 and 11 rights can
be properly tempered. It was a question of training and understanding
as much as it was of where the bar was for disruption.”––[Official
Report, Police, Crime, Sentencing and Courts Public Bill Committee,
18 May 2021; c. 52-53, Q77.]

Alex Cunningham: I know this makes me a very old
person, but I go back to the 1970s again and police and
the exercise of their powers. I was a reporter at a sister
paper of The Northern Echo, which had a strike that
lasted for some 12 months. Eventually, the company
managed to start producing a paper. We demonstrated
outside every night and attempted to stop them getting
the paper out of the building. It was very successful.
The police were using existing powers to arrest many
people, but there were very few, if any, convictions.
Does my hon. Friend share my concern that the new
powers here, which we do not really know how the
police are going to interpret, could lead to more people
being arrested and ending up in the criminal justice
system?

Bambos Charalambous: My hon. Friend again makes
a very good point. The Government clearly have a
desire to imprison more people, because they are embarking
on a prison-building programme—I do not know whether
that is part of the reason why they are introducing these
powers. Good policing is using discretion, dealing with
each occasion as it arises and policing in a sensitive way.
Arresting people should be a last resort, albeit one that
the police should use when appropriate.

To quote Matt Parr further:

“I think there are dangers and, as ever, the bar for measuring
what was significant or what was serious should be a high one. We
all recognise that. It should not be done on the flimsiest of
pretexts. Again, it would then be open to challenge, and I think
police officers would only wish to use it when they were confident.”—
(Official Report, Police, Crime, Sentencing and Courts Public Bill
Committee, 18 May 2021; c. 53, Q77.]

Matt Parr made some important points that should
serve as a reminder to Ministers of the problems with
clauses 54 to 60. He did not want a lower threshold; he
wanted more training for police officers so that they can
better understand how articles 10 and 11 might be
adhered to. However, the clauses widen the legislation
significantly. Does that not make the job of the police in
enforcing the legislation more complex?

Lochlinn Parker, the head of civil liberties at ITN
Solicitors, said:

“It is going to be down to police officers to try and determine a
highly nebulous idea: what is annoying? Everybody is annoyed
when a protest takes over the street, but lowering that [threshold]
significantly is creating a situation where, if minded to, there will
be very little protest that would be lawfully allowed.”

He continued:

“Police will be asked, as they frequently are by the government
and the press, why wasn’t more done to stop this protest which
caused disruption and problems”.

He also said:

“The political pressure on the police, and potentially their own
inclinations in terms of keeping control and order, is going to
come to the fore.”

Bob Broadhurst was gold command for the policing
of the 2009 G20 protests and now lectures at the London

Policing College. Apparently, he choked on his coffee
when reading the explanatory notes for the Bill. He
said:

“They’re saying protestors are now using new tactics—they’re
locking themselves in, they’re gluing themselves down, they’re
blocking roads. They were doing that 30 years ago.”

He went on to say:

“None of these tactics are new.”

Clifford Stott, a professor of social psychology at
Keele University and expert in protest and police behaviour,
argues that, although he vehemently disagrees with the
proposals,

“under the Human Rights Act, the police will not be able to
enforce any elements of the legislation which interfere with Articles
10 and 11 of the European Convention on Human Rights—freedom
of expression and freedom of assembly and association.”

Sarah Champion: Does my hon. Friend share my
concerns that the people who are absolutely set on
protesting are going to do it regardless of the legislation,
in that getting arrested is almost part of their MO?
Does he also share my concern that the Bill will have a
chilling effect on people’s right to protest, full stop?
Secondly, there will be people who are, in their
understanding, at completely lawful protests, and will,
without any intention on their part, get caught up when
the bar is lowered. A whole group of people who should
not be arrested will, as my hon. Friend said, be clogging
up the police system.

Bambos Charalambous: Again, my hon. Friend makes
an excellent point. The lowering of the bar will mean
that innocent people will be caught up in something
when they have gone to protest about a perfectly valid
issue that they are concerned about. They may get
caught up in this unwittingly and could end up being
criminalised as a result .

Maria Eagle: My hon. Friend is being most generous
in giving way. Does he agree that this unnecessary
criminalisation of dissent, which would happen if the
Bill were enacted, goes against the very best traditions
of our history and democracy? We have always prided
ourselves on enabling people to dissent and on allowing
people to express their views in the public space about
current laws and things they wish to change. If these
provisions were enacted, it would go completely against
that tradition.

Bambos Charalambous: Again, my hon. Friend makes
an excellent point. Many of the rights we have today are
hard won and came about through protest. If it were
not for those protests, we would not be here today—
certainly, there would not be any female MPs if those
rights had not been won.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): Forgive me. I do
please want to place on the record the enormous
contribution that the suffragists made. Indeed, some
would argue that while the suffragettes did powerful
work in raising awareness, it was the suffragists who
worked with male Members of Parliament to pass the
very laws that were needed to enable women to sit in
this place.
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Bambos Charalambous: I acknowledge the huge
contribution that the suffragists made, but the suffragettes
brought the campaign to prominence. The words displayed
by the statue of Millicent Fawcett in Parliament Square
are the words that she delivered in a speech about Emily
Davison, who threw herself under the King’s horse in
1913, which was another act of protest.

Let me conclude what I was saying about the comments
of Clifford Stott, professor of social psychology at
Keele University. Professor Stott said:

“If then subsequently this government or a subsequent government
scraps the Human Rights Act, then those protections”—

that is articles 10 and 11—

“would no longer exist, and the government and police could
interfere with those protected rights.”

Furthermore, Matt Parr was clear in his recommendations.
They are about training and resources, which he asked
the Government to ensure were in place for policing.

Alex Cunningham: I want to quote again the evidence
of Leeds for Europe because there is a real reputational
issue here for our country and our Government:

“Such draconian laws seem to align E&W to regimes such as
those in Turkey, Hungary and Belarus, rather than those that we
were aligned with when part of the EU. The police will have scope
to expand their powers against the citizens and to use more active
intervention, which might result in more draconian measures…
There is a significant risk that the police would be regarded as a
hostile agency and individuals seen as enemies of the state rather
than people with genuine concerns and causes that they want to
promote.”

Surely my hon. Friend agrees that we do not want to be
seen as a country that oppresses its people in such a
way.

Bambos Charalambous: I thank my hon. Friend for
his comments. Absolutely, we do not want to be a
country that is seen to be oppressing its people. Those
rights to protest are at first lost gradually, then quickly,
so the transition from what is seen to be a democracy to
authoritarian state happens very quickly and we need to
be wary of that. We cannot go down that path.

Sarah Champion: I am grateful that the Foreign Secretary
has been very good on protecting the right to protest
internationally. It seems somewhat hypocritical that we
are reducing the right to protest here while on the
international stage we are advocating for it.

Bambos Charalambous: Again, my hon. Friend makes
an excellent point. We cannot be seen to be criticising
other Governments for the way they suppress the right
to protest when we are doing the same here. That
weakens our global standing and we should not go
down that path.

The College of Policing has authorised professional
practice, or APP, that contains 30 tactical options to
deal with public disorder and protest. It is out of date. It
does not include recent relevant case law or information
on certain new and emerging tactical options. The college
is planning a review. The inspectorate states:

“By 30 June 2022, the College of Policing, through its planned
review, should bring the public order authorised professional
practice (APP) up to date and make arrangements to keep it
current, with more regular revisions as they become necessary. It

would also be beneficial to consolidate the APP, protest operational
advice and aide memoire into a single source (or a linked series of
documents).”

The inspectorate notes:
“We found that forces do not do enough to share legal opinion

or case law on protest policing. And officers and staff rarely use
Knowledge Hub’s ‘Specialist Operational Support—Public Order
Public Safety’ group… By 31 December 2021, chief constables
should make sure that their legal services teams subscribe to the
College of Policing Knowledge Hub’s Association of Police Lawyers
group.

By 31 December 2021, the College of Policing should ensure
that all Public Order Public Safety commander and adviser
students attending its licensed training are enrolled in the College
of Policing Knowledge Hub’s Specialist Operational Support—Public
Order Public Safety group, before they leave the training event…

In making decisions about how to respond to a protest, public
order commanders need to consider domestic human rights legislation.
And they must also consider a patchwork of European case law.
These have established precedents on issues such as how long
protests can reasonably go on for, and the level of disruption that

protests can reasonably cause.”

The inspectorate stated:
“Examining the gold strategies and silver plans submitted as

part of our document review, we found that commanders generally
showed a grasp of human rights legislation. However, we did not
see evidence that they consistently considered the wider legal
picture.”

The inspectorate also recommended:
“By 30 June 2022, the National Police Chiefs’ Council, working

with the College of Policing, should provide additional support
to gold commanders to improve the quality of gold strategies for
protest policing. This support should include the creation and
operation of a quality assurance process; and/or the provision of
more focused continuous professional development. The additional
support should ensure that gold commanders for protest operations
include an appropriate level of detail within their gold strategies.
This may include the levels of disruption or disorder above which
enforcement action will be considered…

By 30 June 2022, the National Police Coordination Centre
should revise the national post-event learning review form so that
it contains a section to report on the policing operation’s impact
on the community…

Forces usually have good protest-related briefing processes and
commanders’ decisions generally reach the front line effectively.
However, gold strategies often do not set out the limits of acceptable
behaviour from the protesters. Better explanations of these limits
would help officers to understand what is expected of them and
empower them to take appropriate action.

Non-specialist officers receive limited training in protest policing.
As a result, they often lack confidence in using police powers.
Some officers are anxious about attracting complaints and being
filmed in protest situations. It is important that forces provide
good-quality training and briefing before deploying officers into
these situations.

Forces should make better use of community impact assessments
to evaluate the impact of protests on those who live in, work in or
visit an area. The process should include regular reviews and
updates, so the police can respond to changing circumstances.
Only seven of the ten forces we inspected submitted any community
impact assessments for examination, and some of those we examined
were of a poor standard”.

With the covid legislation, we have seen the difficulty
that rushing through new police powers can bring for
the police. They have managed to do a brilliant job of
enforcing the new laws, but they have faced a number of
difficult decisions owing to the loose drafting of the law,
and they have received criticism where they have got it
wrong. The new protest powers will force the police to
make political decisions about which protests they deem
unlawful. That is extremely concerning and will put the
police and the public in a difficult position.
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Why do the Government want to make the police the
gatekeepers for public protests? The Government are
choosing to ignore the many peaceful protests that go
ahead and are attended by police. The public order
measures in the Bill risk putting the police in a trying
position more often, and they risk creating more disorder
and disruption. The Government should be putting the
police in a position whereby the rules are not too
confusing or too broad. If they do not do so, that will
only create more flashpoints.

It is clear that police support for the Bill is not what
the Government are saying it is. The Metropolitan
police want more clarity on ways to manage very disruptive
protests that go on and on, and to make sure that
emergency services can get through roads. That is
understandable, but the police want more clarity and
certainty, which is what they said in the evidence sessions.
These provisions bring the opposite. Instead of a modest
reset, we have in front of us clauses that significantly
widen police powers on public order.

Clauses 54 to 60 mark a substantial change in the
approach to policing protest, which has the potential to
be applied disproportionately and could curtail article
10 and article 11 rights that the inspectorate of constabulary
is keen to protect. The police already have the powers to
break up protests that cause harm, serious public disorder,
serious damage to property or serious disruption to the
life of a community. Many of the country’s best lawyers
are telling us that the Public Order Act 1986 and the
many other powers on the statute book to police protests
are enough.

Alex Cunningham: One of the things that troubles me
most about the Bill is the stuff in relation to this
place—this Parliament of ours, and this democracy—and
the fact that people could be prevented from protesting
on our doorstep and disrupting our lives. People should
have a right to disrupt the lives of MPs and those who
work in this place, in order to get their point across.
Does my hon. Friend agree that, for all the things that
the Government want to do with the Bill, one thing they
should not deny the people is the right to protest at the
seat of our democracy?

Bambos Charalambous: Again, my hon. Friend makes
an excellent point. We are the decision makers in this
Parliament. We are the ones who make decisions that
impact on people’s lives, so if we do not hear and are
not aware of the protests, how will that change be
brought about?

Mr Goodwill: Surely the point is that as elected
representatives, it is our responsibility to cast our votes
in this place on behalf of those people. If a protest
outside prevents us from coming here, that is acting
against democracy, not in favour of it.

Bambos Charalambous: The right hon. Gentleman
makes a good point. Yes, we should be allowed to come
here. Nobody has prevented MPs from coming to
Parliament since the civil war, and that right has existed
and will continue to exist. We have the right to be here
as elected representatives, and nothing should infringe
on that right. That does not mean, however, that people
should not be allowed to protest outside Parliament.

We should be able to hear their voices and hear what
they have to say. They should be allowed to make that
protest.

Mr Goodwill: I thank the hon. Gentleman for giving
way again. The point I am trying to make is that many
of us drive here from distant parts of the country, which
was particularly the case during lockdown. If we could
not drive through Parliament Square and arrive at this
building, we could not do the job on behalf of our
constituents. That is tantamount to people blocking a
polling station on polling day. I am sure he would
condemn that as well.

Bambos Charalambous: I use public transport—I am
a London MP, so it is easier for me to do that to get
here—but clearly MPs should have access to Parliament.
I am not disputing that at all because we need to be able
to get here to act on behalf of our constituents, but I
disagree with what the right hon. Gentleman is saying.

Maria Eagle: I understand the point made by the
right hon. Member for Scarborough and Whitby. That
is a concern, of course. Does my hon. Friend agree that
there have been many protests outside here? I have been
a Member 24 years and have seen a lot of protests
outside Parliament. The vast majority did not in any
way at all threaten my ability to get here to vote in
Divisions. The issue is proportionality.

Is it right to ban protests because there may have
been an occasion when hon. Members were prevented
from being able to drive to their place of work because
of the way a protest in Parliament Square had been
policed? That is an important point. It is about
proportionality. We do not ban everything to prevent
one instance of an undoubtedly undesirable effect at the
far end of the spectrum. Is that not correct?

Bambos Charalambous: My hon. Friend is entirely
correct. It is a question of proportionality, and we need
to make sure that we are allowed to get here as
parliamentarians, but also that protesters are allowed to
air their views. It is about striking that balance. The
legislation goes too far the other way, and does not
strike such a balance. It is too much against the right to
protest.

The reports by the inspectorate ask for modest changes,
but the Government decided to go much further. The
Bill targets protesters causing “serious unease”, those
being too noisy and those causing serious annoyance.
Clause 54 amends section 12 of the Public Order Act 1986
so that police officers can issue conditions on protest
marches that generate noise, but may have significant
relevant impact on persons “in the vicinity” or that may
result in “serious disruption” to the activities of an
organisation in the vicinity.

Sarah Champion: I do not know whether it was
recorded properly, but I do not think we ever got to the
bottom of what “serious noise”was. During our evidence
session, a drill was going in the next room. I suffer from
tinnitus and it was driving me insane. I could not
concentrate and I wanted it to stop, but there are
examples of protests at which I would be chanting and
would think that that was acceptable. Did we ever get to
the bottom of what “serious noise” was?
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Bambos Charalambous: My hon. Friend makes an
excellent point. I do not think that we ever did, and that
is part of the problem because there will be a disparity
in how the Bill is implemented, which will lead to
confusion because what one person regards as noise
may not be what another person regards as noise. The
last thing we want is confusion when protests are being
policed.

Under clause 54, noise would have to have a relevant
impact, resulting in intimidation, harassment, serious
unease, alarm or distress to bystanders. The vague term
“serious unease”is a very low threshold for police-imposed
conditions.

Sarah Champion: Owing to the areas I campaign on, I
have had protests against me and that does cause me
serious unease—it is horrible. They have led to death
threats and all manner of things, but I would not stop
people’s right to protest because we all have our rights
and I find it incredibly chilling that people’s rights are
going to be stopped.

10.15 am

Bambos Charalambous: My hon. Friend makes an
excellent point. The term “serious unease” is vague. As
MPs, we get, as the Minister has said, death threats and
abuse, which we should not get, but “serious unease” is
a very low threshold.

Victoria Atkins: Let me make a genuine effort to help
Her Majesty’s official Opposition. They are surely not
saying that death threats are an acceptable form of
protest. Death threats are terrifying for those who are
victims. Indeed, I would say they impede democracy in
this country precisely because people worry about the
threats to their personal safety. I just want to clarify.

Sarah Champion: On a point of order, Mr McCabe. I
think the Minister has misinterpreted what I said. I had
protests against me that were rallying the crowds, which
led to the exact same phraseology that went into death
threats. I am saying that that was incredibly chilling and
uncomfortable. Of course I wanted it to stop, but I do
not try to deny people’s right to protest.

The Chair: I think we have clarified the Member’s
position.

Bambos Charalambous: My understanding is that the
clauses will not affect people’s right to picket, but will
the Minister provide reassurance that people’s right to
picket or attend demonstrations will not be affected?
There is also a penalty for someone who breaches a
police-imposed condition on a protest when they ought
to have known the condition existed. If someone attends
a protest and the police have placed conditions on the
number of people allowed to attend, how will the
attendee know whether they are the 101st person to join
a demonstration that has a limit of 100?

Alex Cunningham: I want to take my hon. Friend
back to the issue of noise. Paragraph 546 of the explanatory
notes to the Bill states:

“Where a senior police officer reasonably believes, having had
regard to various factors, that the noise generated by a one-person
protest may have a relevant impact on persons in its vicinity or
may result in serious disruption to the activities of an organisation

which are carried on in the vicinity of the one-person protest, the
senior police officer may give directions imposing on the person
organising or carrying on the protest such conditions as appear to
them necessary to prevent such disruption or impact.”

The Government give us that explanation, but they still
do not define what a disruptive noise is. It would be
helpful if the Minister told us.

Bambos Charalambous: My hon. Friend makes an
excellent point. It would be helpful if we had an idea of
the definition of “disruptive noise”. If we are to pass
the Bill, we should know what we are passing.

There have been problems when the police have not
satisfactorily communicated conditions to protesters.
Will the Minister provide the Committee with evidence
to justify the proposed widening of criminal responsibility
in clause 56? The HMICFRS report talked about a
slight shift in the legal test on that, but what the
Government propose goes way too far. Sir Peter Fahy,
former chief constable of Greater Manchester police,
said that the legislation includes “some really dodgy
definitions” that the police are supposed to make sense
of. The point of protest is to capture people’s and the
Government’s attention. Sometimes protests are noisy
and sometimes annoying, but they are as fundamental
to our democracy as Parliament is and as the courts are.

On 6 October last year, I had the pleasure of witnessing
an impressive and effective protest outside Parliament,
which was organised by the Let Music Live campaign
to highlight the plight of freelance musicians who received
very little support from the Government during the
coronavirus pandemic. The protest involved 400 socially-
distanced musicians, all dressed in black, playing 90 seconds,
or 20%, of Gustav Holst’s “Mars”. Not only was the
demonstration eye-catching, but it used the sound and
the loudness of Holst’s piece to convey the message.

The demonstration consisted of 90 seconds of sound
building until it came to an abrupt stop. Would such a
protest fall foul of clause 54? I fear it might, but who
would be qualified to assess whether a 90-second blast
of Holst’s “Mars” constituted noise that might have a
“significant” or “relevant” impact on “persons in the
vicinity”? The phraseology is so vague and devoid of
precise meaning that it will be a legal nightmare for the
police to determine what the terms “significant”, “relevant”
and “impact” mean for the purposes of the Bill.

Sarah Champion: I wonder whether the bar would be
set at exactly the same level if the music were not
classical, but heavy metal. Are we getting into a really
subjective area here?

Bambos Charalambous: My hon. Friend is absolutely
right that this will be very subjective. I used to play
rugby, and this is what we would have called a hospital
pass. It is going to put the police in an impossible
situation, and they will have to make judgments about
what constitutes “significant”, “relevant” and “impact.”

Maria Eagle: Does my hon. Friend agree that in
addition to putting the police in an invidious position,
the measure will promote different interpretations across
different forces, and possibly within the same force? The
officer on duty who has the obligation to make the call
may well have a different view from another officer, on
another day. What we are promoting here is confusion
rather than clarity.
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Bambos Charalambous: My hon. Friend makes an
excellent point. This is going to be subjective. What one
person considers noise might not be the same for another
person. There may be a different view from different
officers in the same force, which will lead to confusion.

Alex Cunningham: My hon. Friend makes an interesting
point. There is the potential for the Bill to have unintended
consequences. In my Stockton-on-Tees constituency, all
the churches come together once a year in the parish
gardens, although they have not been able to do that in
recent times. They have loud music, guitars, drums and
all manner of things going on. Backing on to the parish
gardens is the Royal Oak pub. Under this legislation,
people in the Royal Oak may think that the people
demonstrating their faith in the parish gardens are a
public nuisance and are getting on their nerves as they
enjoy a pint, and they could complain to the police.

Bambos Charalambous: I do not know whether that
would be captured by the legislation, but if it would be
captured, that would be wrong. I mentioned the Let
Music Live protest. Even if such a protest were deemed
permissible, it would still cause many problems of
interpretation for the police, who would have to use the
Bill to define whether the protest had “significant” or
“relevant impact.”

Aside from music, what about singing? Singing songs
and chanting have been a feature of every protest or
demonstration that I have ever been on. Would singing
be captured by the clause? The hymn “We Shall Overcome”
was adopted as an anthem and sung as a protest song.
In 1963, the folk singer Joan Baez led 300,000 protestors
in song as they sang “We Shall Overcome” at the
Lincoln Memorial as part of the civil rights movement
march on Washington. Some 300,000 people singing
“We Shall Overcome” must have made a fair bit of
noise. Imagine a crowd of 300,000 outside the Houses
of Parliament singing “We Shall Overcome.” Who would
determine whether that constituted noise having a
“significant” or “relevant” impact on “persons in the
vicinity”?

Lee Anderson: There is another chant, “What a load
of rubbish,” and that is pretty much what I am hearing
today. Does the hon. Gentleman realistically expect
that the police could stop 300,000 people singing a
song?

Bambos Charalambous: I thank the hon. Gentleman
for his intervention, and ask, well, why not? Does he not
think that is a noise? If it is not a noise, why is that not
set out in the legislation? Where is the guidance on it?
The legislation is badly worded and wrong, and its
vagueness will cause confusion. The hon. Gentleman
has demonstrated the point I am making; he says it is a
load of rubbish, but in my view that would be captured
under the legislation. Are songs and music exempt?
Perhaps the Minister will tell us.

Some protests and processions are loud, colourful
and joyful. I am sure the Minister is aware of the
explosion of colour and sound that is the Pride parade,
which takes place in towns and cities across the country.
Pride in London is a wonderful event, and the procession
is a joy to watch. It is also very noisy. There are drums,
whistles, sound systems and cheering crowds; it is quite
something. Will the London Pride parade, which passes

down the top part of Whitehall, constitute noise and
have a significant and relevant impact on persons in the
vicinity? Part of the point of Pride is to be noisy. Could
Pride be outlawed for being noisy? If not, why not? Let
me put on record my support and solidarity of the
LGBT+ community during this Pride month.

Even if the Minister brushes off music, song and
noise made by the Pride parade as not constituting
noise for the purposes of the Bill, does she concede that
noise can be an integral part of protest? Earlier this
year, we watched in horror as the military staged a coup
against the democratically elected Government of
Myanmar. There was outrage among people as the
military clamped down on protest and imposed curfews.
Faced with the prospect of curfews and armed brutality
against street protests, protestors found other ways to
make their protest heard. In February, in the city of
Yangon, ordinary citizens staged a noisy protest, by
banging pots and pans and anything they could lay
their hands on from their balconies and homes, to
create an almighty din and show civil disobedience and
anger against the coup. Those same protestors in the
UK, banging their pots and pans, would fall foul of
clause 54. Noise is part of protests; whoever drew up
the proposals clearly has not thought through the dilemma
that the police will face, putting them in an invidious
position as they try to enforce these sloppily drafted
clauses.

I am surprised that the Government, who pride
themselves so much on their libertarian values, are so
prescriptive and authoritarian in trying to pass the
legislation. The right to protest is a fundamental freedom,
as is freedom of speech. The former Prime Minister and
Home Secretary, the right hon. Member for Maidenhead
(Mrs May), was right when she said on Second Reading
that the legislation is concerning and risks going against
the right of freedom of speech. On the power of the
Home Secretary to make regulations on the meaning of
serious disruption to the activities of an organisation or
the life of the community, the right hon. Member made
another important point, saying:

“It is tempting when Home Secretary to think that giving
powers to the Home Secretary is very reasonable, because we all
think we are reasonable, but future Home Secretaries may not be
so reasonable.”—[Official Report, 15 March 2021; Vol. 691, c. 78.]

If there were a peaceful protest outside the Home Office
that the Home Secretary did not like, everyone could be
criminalised for shouting too loud, so that people working
were not disturbed. Does the Minister have a cause that
she cares deeply about and may want to protest about?
The Home Secretary would have the ultimate say on
whether what she was saying was right or wrong. I
know that I would not want the Home Secretary to have
that power.

Michael Barton, the former chief constable of Durham
police, compared the measures in the Bill to those of a
paramilitary-style police force, and asked if the Government
are

“happy to be linked to the repressive regimes currently flexing
their muscles via their police forces?”

I reiterate his question to the Minister, and I hope she
will answer it. The very same Home Office that is
offering Hong Kongers British national overseas visas
to escape the oppressive regime that last week banned
the annual vigil to commemorate the Tiananmen Square
massacre in 1989 would criminalise those Hong Kongers
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for demonstrating loudly outside the Houses of Parliament.
Once again, the Government are on the wrong side of
the argument; instead, they find themselves on the same
side as those who curtail the right to protest and silence
the voices of the people.

Sarah Champion: The march in Hong Kong that my
hon. Friend refers to shut down the city. We, as a
country, have been very outspoken about China’s action
towards those protestors, for criminalising them in such
a mass brutal manner. I bring my hon. Friend back to
the hypocrisy that we might see should we welcome
those protestors with welcome arms while, as he says,
criminalising them in this country.

Bambos Charalambous: My hon. Friend makes an
excellent point. Why do we criticise the regime in Hong
Kong when we are going to be imposing limitations on
the right to protest here? It just does not make any
sense. It does not add up.

10.30 am

I will end by reminding the Minister of the balance
achieved by our existing laws on public order between
the need for the police to keep order while ensuring that
protests are peaceful and the legitimate right to protest
about causes that we care about. It would be of great
concern if this Government got away with passing laws
to protect those in power from protest and public
criticism. Labour will always be the party that preserves
the right to protest, not because we want to see disorder,
but because we believe in the Peelian principle, “The
police are the people, and people are the police”. These
clauses are nothing more than a partisan power grab by
the once great party that no longer believes in the right
of the people to disagree.

Clause 57 is designed to protect vehicular access to
Parliament; it would amend the Police Reform and
Social Responsibility Act 2011 to expand the controlled
area around Parliament to include Canon Row, Parliament
Street, Derby Gate, Parliament Square and part of the
Victoria Embankment. The amended area would still
be far smaller than the designated area under the Serious
Organised Crime and Police Act 2005, and it would add
obstructing the passage of a vehicle into and out of the
parliamentary estate to prohibited activities in the controlled
area, as in section 75. The amendment would ensure
that preventing access to the parliamentary estate was
prohibited, but would not give the police powers to
arrest those who contravene it.

Sarah Champion: It is very obvious that this is a
contentious topic, and the one that has gained the most
media attention for this Bill. I am very grateful to my
hon. Friend the Member for Enfield, Southgate for
making a very persuasive case. I must challenge my
friend the hon. Member for Ashfield because I think his
criticism was unjust, but it does highlight that what one
person thinks is nonsense can be a very passionate thing
for another, and we all deserve the right to protest.

I would like to start by making the argument, again,
that the police already have wide powers to impose
conditions on both static assemblies and marches, as
well as broad discretion in how those powers are applied.
Let me quote from the Liberty briefing:

“The cumulative effect of these measures—which target the
tools that make protest rights meaningful – constitute an attack
on a fundamental building block of our democracy.”

Liberty say that the clauses are fundamental block on
our democracy. They say that these are draconian measures
that impose disproportionate controls on free expression
and the right to protest; measures that will have an
unfair impact on black, Asian and ethnic minority
people.

It is unfortunate that the amendments tabled by
Labour have not been selected. I would like to state that
Labour is very supportive of the measures that allow
access for emergency services, but overall I personally
think that the clauses go far too far, and I support my
honourable colleagues in wanting to vote against this
clause. It should not be in this Bill.

I am interested to hear from the Minister whether she
agrees with the witnesses we heard from that the police
already have sufficient powers to deal with protests. In
the evidence session, Matt Parr said,

“there is quite a stark difference between London, which obviously
gets a disproportionately large number of protests, and elsewhere.”

He said that senior police officers outside London

“tended to think they had sufficient powers”—[Official Report,
Police, Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c. 53, Q77.]

Again, I would be very interested to hear from the
Minister if she thinks that these measures are actually
London-centric, and not needed in places like
Rotherham—I see the Minister grimace, and I share
that—or if they are needed across the country. Furthermore,
how will she make sure that police forces across the
country handle them at the same level, and will there be
training and support to enable them to understand
exactly where to apply them?

I ask that because in Rotherham, after the scale of
the child abuse in the town became known, the far right
would come and basically put the town into lockdown
every month. It was incredibly intimidating. It stopped
businesses being able to trade and basically drove people
off the streets and out of the town centre because they
were too scared to go in. We then had a change in the
police officer in control of the protests. He swiftly
applied different measures on the route they could
take—they could not meet in the centre of town—the
level of planning and the level of security that the
protestors had to put in place, and quickly the protests
started to diminish to the point at which they stopped.
It was clear to me at that point that the police do have
the powers; it is about whether they know about them
and have the ability and indeed the resources to enforce
them.

Rotherham has a long and proud but also bloody
history of protest. I think in particular of the battle of
Orgreave, which was a pivotal event in the UK miners’
strike and has been described as a brutal example of
legalised state violence. That was just one event of many
in the mid-1980s that led to the Public Order Act 1986.
Why has it taken from 1986 until now for Ministers to
feel that we need new legislation? I also raise that
because the brutal way in which the police dealt with
those protestors has led to mistrust and suspicion towards
our police forces and I really do not want to see this
legislation, if it goes forward, building on that level of
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mistrust not just in Rotherham but across the country,
because once trust is lost it is almost impossible to bring
it back.

I turn to some of the key organisations that submitted
written evidence or were witnesses and spoke against
these measures. Liberty has said that

“the Bill drastically limits the right to protest.”

The Good Law Project said:

“The provisions threaten to neuter protests in ways that would
render them ineffective—effectively taking away one of the only
ways in which people can express their dissatisfaction in a democratic
society.”

It went on to say:

“The Bill renders the UK an outlier when it comes to international
human rights norms around the right to peaceful assembly.”

I find it really disturbing—not least as Chair of the
International Development Committee—that we are
stepping away from our international obligations and
doing so on the right to protest, which I know the
Foreign Secretary is really keen to uphold internationally.
The movement we see in the Bill is disturbing.

Rights of Women said:

“The Bill is a further dangerous extension to police powers
that exemplifies the rolling back of our human rights and ignores
a history of violence against women at the hands of the police.”

A petition entitled “Do not restrict our rights to peaceful
protest” in response to the Bill has more than 250,000
signatures. Two hundred and forty-five organisations
signed a letter co-ordinated by Liberty and Friends of
the Earth to the Government on 15 March, which said
that the Government’s proposals were cause for “profound
concern”. The organisations highlighted “draconian…police
powers” to restrict protest. Organisations who signed
the letter include Amnesty International, Greenpeace,
the Royal Society for the Protection of Birds, Unite,
Rights of Women, Inquest and the Northern Police
Monitoring Project.

The Bar Council said:

“There are clear tensions between this section and the freedom
of protest and expression (both protected under the European
Convention on Human Rights). It gives expansive powers to the
police, which encompass the arrest of one individual who is
independently protesting. There are legitimate concerns that it
would allow the Government to prevent protests with which it
does not agree.”

That is one of my biggest concerns. Let us look at
former and current Government Ministers who are
against the proposals.

Alex Cunningham: The written evidence from Leeds
for Europe quotes Mr Justice Laws saying that a margin
must be given to protests. He also said:

“Rights worth having are unruly things. Demonstrations and
protests are liable to be a nuisance. They are liable to be inconvenient
and tiresome, or at least perceived as such by others who are out
of sympathy with them.”

However, under the new powers in the Bill, if the Home
Secretary is out of sympathy with a particular protest
or protest group, she could ban them from protesting.
Surely that is an affront to our democracy.

Sarah Champion: It absolutely is. My hon. Friend
lays a very startling future before us. It might not even
get to the Home Secretary—it might be an individual

police officer who makes the call, or a chief constable or
a police and crime commissioner. That is what concerns
me.

By their very nature, protests are designed to be
annoying, to be loud, to raise their views. When we look
back at our history, where would we be without protest?
It is inconceivable. This country has a proud history of
protest—however annoying, however much of a nuisance
protests are. That is what moves us forward as a democracy.
To lose that, or to have it chipped away, is a very
disturbing position.

That view is echoed by former and current Government
Ministers. On 7 September 2020, the Minister for Crime
and Policing, the hon. Member for North West Hampshire
(Kit Malthouse), affirmed:

“The right to peaceful protest is a fundamental tool of civic
expression”

and promised that protest

“will never be curtailed by the Government.”—[Official Report,
7 September 2020; Vol. 679, c. 384.]

What has changed in the intervening nine months?

The former Attorney General, Dominic Grieve QC,
said that

“no new laws were required if the police used the substantial
powers they already have”.

On Second Reading, the right hon. Member for
Maidenhead said:

“I do have some concerns about some of the aspects of the
public order provisions in the Bill. I absolutely accept that the
police have certain challenges...but freedom of speech is an important
right in our democracy, however annoying or uncomfortable that
might sometimes be…Protests have to be under the rule of law,
but the law has to be proportionate.”—[Official Report, 15 March
2021; Vol. 691, c. 78.]

We would all agree that protests have to be under the
rule of law, but I think we would disagree on the
proportionality.

Also on Second Reading, the right hon. Member for
Chingford and Woodford Green (Sir Iain Duncan Smith)
said:

“Is the Bill perfect? No, it is by no means perfect. I hope that it
will be corrected as it goes through. Will that happen? Certainly. I
accept that there are issues around freedom of speech and the
right to assemble, and I think that these will be dealt with during
the course of the debate.”—[Official Report, 15 March 2021;
Vol. 691, c. 90.]

I hope that that is true.

Let us turn to the ambiguities in the proposed legislation.
Evidence given by witnesses in the Joint Committee on
Human Rights session on the proposed police powers
showed that the terms

“serious unease, alarm and distress”

are not sufficiently clear for protesters to predict when
conditions might be imposed on demonstrations. I reiterate
the call from my hon. Friend the Member for Enfield,
Southgate: the Minister needs to set out exactly what
serious unease, alarm and distress is, as well as what
serious noise is. Jules Carey from Bindmans LLP said
the terms are

“too vague in law to have any meaningful impact or sensible
interpretation. They also create a threshold that is too low.”

The Good Law Project says of the clauses that,

“the cumulative effect is likely to be deeply damaging”
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because of their ambiguity, and because the police

“will have considerable scope to test the limits of their own
powers.”

The Bar Council said:

“The present drafting is also vague and will require interpretation
by the senior courts before the precise meaning of the law
becomes settled. We consider this to be undesirable in legislation
which limits fundamental civic rights.”

The Good Law Project, the Bar Council and witnesses
from evidence sessions for the Bill Committee and the
Joint Committee on Human Rights say the wording is
too vague for protesters to interpret. How will the
Minister ensure protesters will not get arrested at peaceful
protests due to their understanding of current legislation?

In our evidence sessions, Matt Parr, Her Majesty’s
inspector of constabulary, said:

“We were very clear in what we said that any reset should be
modest.”

We seem to have drifted a long way from modest—most
organisations who have given evidence have argued that
the changes in this part of the Bill are not modest. He
continued:

“We also said that, because of article 10 and article 11 rights,
some degree of disruption is not just an inevitable by-product, it
is sometimes the whole point of the exercise of protest, and on
that basis, it has to be encouraged.”––[Official Report, Police,
Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c. 52, Q77.]

Councillor Caliskan, from the Local Government
Association, said:

“In my experience, from having spoken to council leaders from
across the country, the best way that peaceful protest is facilitated
is planning in advance. That means the community and organisers
having a good relationship with the police, and local forces
working closely with local authorities”.––[Official Report, Police,
Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c. 60, Q92.]

That is another concern—that these parts of the Bill
will undermine the good working relationships and
trust, and that will go on to make it even more difficult
to organise peaceful protests.

10.45 am

Adam Wagner from Doughty Street Chambers said:

“My concern is that the police and potentially the Government
will end up cherry-picking the kinds of protest that they consider
to be valuable and the kinds that they consider to be problematic.
That will ultimately be a political decision, not one based on
public order. Ultimately, it does not matter whether it is a left-wing
Government or a right-wing Government—they will have the
ability to discriminate against groups that they do not agree
with.”––[Official Report, Police, Crime, Sentencing and Courts
Public Bill Committee, 18 May 2021; c. 71, Q102.]

Wagner pointed out that these changes are political,
and the Government will have the ability to discriminate
against groups they do not agree with. Can the Minister
explain how that is being countered?

In written evidence, the Association of Chief Executives
of Voluntary Organisations, Bond, the National Council
for Voluntary Organisations and the Small Charities
Coalition said:

“The UK has repeatedly stated its commitment to protecting
civic space and open societies internationally. The Foreign,
Commonwealth and Development Office (FCDO) identified open
societies as a priority in the new strategic framework for overseas
development assistance, with a focus on democratic institutions,
human rights, free media and effective governance. Crucially, the

Integrated Review states that the UK’s efforts ‘to reverse this
decline in global freedoms must start at home, with open societies
working together’.”

Does the Minister agree with the integrated review that
we must make sure that we maintain an open society?

Maria Eagle: I have already made a number of
interventions and do not intend to make an extremely
long speech. I want to make some points about what I
consider to be wholly unnecessary proposed changes to
our right to protest in this country. While it is nice and
quiet in this Committee Room while we consider the
Bill line by line, it is certainly not the case that these
proposals have been greeted quietly in any sense of the
word outside in the society on which the Bill seeks to
impose its new arrangements.

This part of the Bill has attracted extremely, broad,
wide and deep condemnation across a number of sectors.
It is important to bear that in mind when we consider
whether the Bill offers a reasonable balance. There
always has to be a balance between the right to protest
and our rights as individual members of society in this
democracy, and the wider, broader interests of society
in getting on with its business. That has always been a
balance that the Government of the day in any democracy
have to strike. There is no difference between our current
Government seeking to strike that balance now and any
Government in the past seeking to do that, because
there does have to be a balance.

The question is whether or not the proposals in the
Bill that are being brought forward by the Minister are
necessary and proportionate; whether or not they actually
strike that balance; whether or not our existing
arrangements, which have been ongoing for some time,
are wholly inadequate enough to need altering. I do not
think there is any doubt about the fact that the Bill, as
proposed, would make it harder to protest. The question,
then, is this: if one accepts that there is a need to alter
the situation—which I do not—are these proposals
proportionate and do they do what is necessary, even
from the point of view of the Government?

The first thing that we need to take into account, as I
have said, is that there is a broad set of people and civil
society organisations—academics, former Home Secretaries,
police chiefs and lots of individuals—who have signed
petitions to say that this is entirely wrong and an
unwarranted interference in our democratic freedoms.
The Bill has been condemned by hundreds of civil
society organisations and 700 or so legal scholars who
urged the Prime Minister to ditch draconian restrictions
on the right to protest, as was reported in the Independent.
Some of those 700 legal scholars might be renowned for
being able to interpret the proposed wording of the
statute in front of us. To find 700 legal scholars saying
that this is draconian and unnecessary is something we
should consider and take into account.

Petitions organised by various civil society
organisations—my hon. Friend the Member for Rotherham
referred to at least one of them—have received more
than half a million signatures from fellow citizens,
calling for this part of the Bill to be removed. That is
significant dissent that should be considered and taken
into account. Former Home Secretaries and Prime Ministers
have expressed concern from across the political parties,
not all of them opponents of the current Government
and some from within their own ranks. They have
expressed, at the very least, concern about the extent of
the proposed measures.
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The starting point ought to be our democratic rights
as individuals to freedom of expression and assembly,
protected at present by articles 10 and 11 of the European
convention on human rights. The fundamental provision
is the right to say what one wants and protest. Obviously,
that is always subject to the law, but the starting point is
that those rights should be infringed or curtailed only
where necessary and proportionate. The presumption
ought to be that we protect those rights. The authorities
in a democracy such as ours that signed up to the
European convention on human rights should have a
positive obligation to facilitate those rights for individual
citizens.

We have all come across protests that we do not agree
with. Members on the Government side might have
come across more protests that they do not agree with
than I might have. That does not give us the right to ban
them. In fact, it is an essential part of our democracy
that we should facilitate such activities, particularly if
we do not agree with them.

Mr Goodwill: I thank the hon. Lady for giving way.
Could she point out where the Bill differentiates between
protests we agree with and those we do not agree with?

Maria Eagle: I am not saying that the Bill does. I am
not looking at any particular Member, but I know the
attitude of some Members is somewhat determined by
whether they agree with the protest in front of them. I
have been inconvenienced by protests I agreed with and
protests that I did not; the inconvenience is the same.
Because of the democratic nature of our society, we
ought to try to protect the right to protest and freedom
of expression, and subject them only to necessary and
proportionate restrictions. We should not let our individual
natural feelings impinge on our views on whether they
are proportionate and necessary.

Mr Goodwill: The hon. Lady makes some reasonable
points, but would she agree that, in the case of some of
the Extinction Rebellion protests, people who were
possibly sympathetic to their views were turned against
them by the disruption and problems caused by people
climbing on the roofs of trains or gluing themselves to
buildings?

Maria Eagle: I do agree with that point. One might
then have an argument with the organisers about whether
the nature of those protests is appropriate. I still do not
think that it is a reason to remove people’s fundamental
right to protest just because some protests are inconvenient,
annoying and noisy.

Alex Cunningham: I do not think that the provisions
were covered by the European convention on human
rights. We have a proud history of demonstrations
being effective in this country. May I refer my hon.
Friend to the Tolpuddle martyrs? In the 1830s, seven
men were arrested for secretly signing up to a trade
union, and were eventually transported to Australia.
Thousands of people took to the streets across the
country, and marched through London demanding that
that unlawful conviction be overturned. The seven men
who were transported to Australia were eventually pardoned
and brought home. Demonstrations bring about change,
and we must not interfere with them.

Maria Eagle: I agree. I do not accept that we must not
interfere at all, but we must interfere in a proportionate
and necessary manner. There is always a balance: freedom
of expression is not absolute; freedom to protest is not
absolute. There is always a grey area. I am trying to be
helpful and not just condemn what the Government are
seeking to do out of hand, although I disagree
fundamentally with the provisions, which go too far.

Clause 54 amends the Public Order Act 1986 to allow
the police to impose conditions if they have a reasonable
belief that the

“noise generated by persons taking part in the procession
may”—

not “will”—
“result in serious disruption to the activities of an organisation
which are carried on in the vicinity”

or
“may have a relevant impact on persons in the vicinity”.

The clause confers a power on the Home Secretary to
make regulations. There has been some to-ing and
fro-ing in Committee about the meaning of
“serious disruption to the activities of an organisation which are
carried on in the vicinity”.

We all have views—and there are different views—about
what “a relevant impact”is, and what “serious disruption”
amounts to.

We may have a subjectively different understanding
of what noise is. My hon. Friend the Member for
Rotherham revealed that she has tinnitus, and noise for
her is different from noise for me. That is almost certainly
the case for all of us, so inherently noise is a subjective
issue, which makes it difficult for those charged with
these decisions to make them in a coherent, objective—they
cannot be objective if they are subjective—and sensible
way that means that these laws will not fall immediately
into disrepute for being contrary and different when
interpreted by different people in different places. Having
utterly subjective interpretations that can lead to something
as serious as the banning of a demonstration or an
arrest or conviction for an offence, when all that the
person was seeking to do was protest, which is a democratic
right in a fundamentally democratic society, can cause
all kinds of difficulties.

That is why I am concerned about some of the
provisions. My hon. Friend the Member for Enfield,
Southgate has made the point that the provisions tend
to lower the threshold at which some kind of action is
likely to be taken by the officer in charge of policing the
demonstration. That can drag into criminality what was
merely righteous anger or proper dissent in a democracy.
That is dangerous too.

The power to regulate protests simply because they
generate noise presents an existential threat to the right
to protest. When it applies even to a single-person
protest, it appears to be an attempt to snuff out protest
or to enable the police to have the powers to snuff out a
protest, even if it is protest by only one person. The
police already have powers to impose conditions on
protests and to divert, stop or ban protests. I am not
arguing that that is wrong. Over time, it has proven to
work quite well. We can all come up with instances
where the police went too far or did not go far enough
and things went wrong, but that is the messy business of
living in a democracy, the advantages of which much
outweigh the disadvantages. In that sense, I do not
mind the grey area.
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I think there will always be a grey area. At the
moment, the police have the power to divert a protest,
or to state where it ought to be held or the maximum
number of people who can attend. We are now moving
to a position where the police can impose any conditions
that appear necessary on protests or on static assemblies
where people are not even moving. The provisions in
the Bill constitute a significant expansion of police
powers, which will, in practice, strike at the very heart of
a fundamental right that we all have in a democracy: the
right to protest.

For that reason, I am seriously concerned about
whether these provisions are appropriate. Indeed, I do
not think they are. When the Minister responds, I will
be interested to hear from her why the Government
believe that such draconian changes are needed. It is
not only me calling them draconian, but 700 legal
academics. The changes are significant and will constitute
a serious cutback in people’s democratic right to be able
to protest. It is not clear to me why the Government
have decided that now is the time for such a serious
crackdown.

I do not intend to detain the Committee for any
longer in respect of these provisions, although I could. I
remain to be convinced about them, to say the least,
and I have not yet heard anything from the Government
on Second Reading or in the Committee’s proceedings
on the Bill thus far to justify such huge, significant,
serious changes to the law, which, to my mind, has been
working relatively well in the messy grey area that is
always needed in a democracy between the wider rights
of society and the rights of individuals living within it
to protest.

Victoria Atkins: It is, as always, a pleasure to serve
under your chairmanship, Mr McCabe. It is a pleasure
to appear opposite the hon. Member for Enfield, Southgate.
He did a fine job in the temporary absence of the hon.
Member for Croydon Central.

I welcome this debate because it is only in a Public
Bill Committee that we get the chance to scrutinise a
piece of legislation line by line, word by word, as has
been amply demonstrated this morning. Second Reading
is important, of course, but it simply does not provide
the time for this sort of back and forth about the
Government’s intentions behind each line of legislation,
and indeed the intended consequences, so I genuinely
welcome this approach..

I also very much welcome the constructive views that
have been put forward by Opposition Members in relation
to this part of the Bill, because it goes without saying,
of course, that it is our job as a Public Bill Committee
to do this. It also demonstrates the important role that
this place plays in scrutinising legislation and holding
the Executive to account.

I note that there are some misunderstandings about
what the Bill entails, and I very much welcome the
opportunity to correct some of those, in a way that I
hope and expect will reassure Committee members.
Hon. Members have made very fair points about the
right to peaceful protest being part of living in a democracy,
and part of the social contract between the state and
citizens. As part of that social contract, there are constraints
both on citizens—we are expected, as members of this
society, to observe and abide by the rule of law—and on
the state.

That is why, for example, we have this process in
Parliament, and not just in relation to this piece of
legislation; it is for every single piece of legislation
introduced by any Government of any colour. We have
measures such as the European convention on human
rights, an incredibly important document whose influence
runs throughout this part of the Bill and other relevant
parts. I say this because I very much want to approach
this discussion with a constructive tone, to try to clear
up some of the misunderstandings that have emerged
about what the Bill encompasses.

I have enjoyed hearing some of the recollections of
hon. Members about attending protests, particularly
that of the hon. Member for Stockton, North, who I
think is claiming credit for a Prime Minister standing
down because he went out protesting—perhaps I am
being mischievous. In a mischievous tone, I also note
that nobody has yet mentioned the Iraq protests and
how those massive protests did not change the course
set by the Government who were then in power.

The first misunderstanding that I want to clear up—first
and foremost—is that this Bill is not about banning
peaceful protest, and nor can the measures within it
enable the police, or indeed the Home Secretary, to ban
peaceful protest. Nothing in the Bill does that. I state
that clearly and proudly on the record, so that people
listening to this debate from outside this Committee
Room understand that that is simply not the case. That
is a misunderstanding and I am very keen to clarify it.

Siobhan Baillie (Stroud) (Con): We have probably all
received emails suggesting that the Bill will ban protest.
Indeed, we have not just seen emails but violence, and
protests that have led to violence and attacks on the
police. I think that it is incumbent on all of us to ensure
that we use language in such a way that, while we are
challenging the provisions of the Bill and talking about
churches and noises and having all those debates, we
make it absolutely clear that we are not stopping protests
with this legislation.

Victoria Atkins: My hon. Friend makes a very important
point. There is a responsibility on all of us in the language
we use. I know that in the heat of debate and the joy of
advocacy, one can sometimes get a little bit carried away.
But I am really keen that in this Committee we understand
thattheBill isnotaboutbanningpeacefulprotest,particularly
because of the unrest that we have seen in some parts of
the country, which I will come on to in a moment.

Another perhaps colourful piece of advocacy that seems
to have crept into the debate this morning is that the Bill
is somehow about imprisoning more people. That is simply
not correct. Indeed, anyone making such allegations should
be mindful of the fact that, of course, as with any other
criminal offence, the standard and burden of proof remains
the same: namely, that it is for the Crown to prove the
case beyond reasonable doubt. Those fundamentals of
our criminal justice system remain throughout this process.

Maria Eagle: I am not saying that clause 56 will send
more people to prison, but the Minister will accept that
it increases the maximum penalties.

Victoria Atkins: It does. I will come to that, if I may,
but there is a difference between increasing the maximum
and doing this, as some have claimed—I accept that it is
in the heat of debate—in order to put more people in
prison. That is not the intention.
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Alex Cunningham: But the Minister will accept that
the provisions in the Bill will criminalise more people
who participate in protests.

Victoria Atkins: Again—forgive me; I am tackling
this as if I were prosecuting. The hon. Gentleman is
making several leaps of assumptions before he arrives
at that destination. I will go through the clause in great
detail and lead him through it so that he understands
the checks and balances in the legislation. There is an
extraordinary leap in his assertion, which I hope to
answer in due course.

Peaceful protest is absolutely fundamental to a free
society. The right to peaceful protest will not be, and
will never be, in question by this Government. The
measures in part 3 of the Bill will not suppress the right
to protest. To refer again to the European convention
on human rights, the Lord Chancellor—as any Secretary
of State must—has signed a statement to the effect that,
in his view, all the provisions in the Bill are compatible
with the rights under the convention. The Bill is about
updating the Public Order Act 1986, which is some
35 years old, by enabling the police to impose conditions
in careful sets of circumstances as set out in the Bill,
which we are scrutinising.

We all stand up and share the value of free speech
and freedom of assembly. However, under articles 10
and 11 of the convention, those are not absolute rights,
as the hon. Member for Garston and Halewood fairly
agreed. There is a balancing act between the rights and
freedoms of protestors and of those who are not joining
in the protest. We know, sadly, that in recent years some
of the tactics used in the course of protests have chipped
away at that balance. For example, some protestors
delayed an ambulance reaching an A&E ward, putting
lives at risk. Some protestors disrupted the transport
system during rush hour, delaying hundreds of hard-
working people.

Interestingly—this is where we see the real tension
between competing rights—some protestors have blockaded
printing presses, thereby disrupting the freedom of the
press, which I am sure we all acknowledge is a fundamental
right. We have been talking about protests with which
we may not agree, and I am sure we are all familiar with
newspaper articles or depictions in the media with
which we may not agree, but it is the right of the free
media in our country to report in accordance with that
freedom and independence. In fairness to the Opposition,
I know that they agree with that, because in the wake of
the blockade of printing presses last year, the Leader of
the Opposition said:

“The tactics and action of Extinction Rebellion, particularly
blockading newspapers, was just wrong in my view and
counterproductive.”

As the hon. Member for Garston and Halewood
eloquently described, there is this grey, messy area in
which we try to address that balance of competing
rights between protestors and people who are not joining
in the protests but may be affected by them. We know,
however, sadly, that not every protest is peaceful. I
would like to take a moment to reflect on the danger in
which police officers can find themselves when they are
policing a protest that goes wrong.

In recent months, we have seen protests outside London.
The hon. Member for Rotherham rightly challenged me
about this being London-centric, and a smile came to

my lips because I was thinking, “We can never assume
that the sorts of protests we see in central London will
not happen elsewhere in the country.” Indeed, the great
city of Bristol has in recent months seen for itself,
through the so-called “Kill the Bill” protests, which
apparently aim to bring this piece of legislation to a
halt, the impact that protest can have on police officers,
who are trying to do their job in balancing the rights of
protestors and safeguarding the social contract to which
I have referred.

11.15 am

One of the reports I have read states that 46 police
officers were injured in the “Kill the Bill” protests. That
included paint being sprayed into their eyes, or officers
being dragged into the crowd and beaten. I am sure that
no one in this Committee Room agrees with those
violent tactics used by the “Kill the Bill” protestors. We
are right to bear in mind the enormous pressures that
police officers are under when it comes to policing some
of these very large-scale protests.

Sarah Champion: Would those actions not already be
criminal activity under existing legislation?

VictoriaAtkins:Theywould.Thehon.Ladymayremember
that I questioned Mr Wagner about his interpretation of
the Public Order Act. We acknowledge, and I think the
police have said, how dynamic a public protest can be; it
changes very quickly and they have to make decisions
very quickly, on the ground. I asked Mr Wagner, because
I was slightly concerned about some of the evidence he
had given earlier:

“Do you accept that the Public Order Act 1986 is a piece of
legislation that has stood the test of time and should remain in
law?”

He said:

“I think I would be neutral on that. It is a very wide piece of
legislation. Every time I read it, I am pretty surprised at how wide
it is already. What I am pretty clear about is that section 12 does
not need to be widened.”––[Official Report, Police, Crime, Sentencing
and Courts Public Bill Committee, 18 May 2021; c. 76, Q109.]

Then I asked whether that meant the Public Order Act
went too far for his liking. He replied:

“Well, potentially. The proof is often in the pudding. It depends
on how the police use it and whether they are using it effectively.”––
[Official Report, Police, Crime, Sentencing and Courts Public Bill
Committee, 18 May 2021; c. 76, Q110.]

I agree wholeheartedly with his summation that it is
about how the police employ the powers, but we need to
just have in mind the range of views that have been
expressed by witnesses giving evidence to the Bill
Committee, whether in writing or orally. It would appear
that there are some for whom the current legislation
goes too far, yet we hear of instances such as the “Kill
the Bill” protests where very significant harm has been
done to police officers. Hon. Members will be able to
draw on their own memories of other protests that have
resulted in police officers being very badly injured and
hurt by the protests of a minority. It shows, again, the
need for a balance.

Maria Eagle: Is what the Minister says not an argument
for banning all protest? It is not at all clear, at the
beginning of a protest, which protests are going to go
wrong in that way. She said herself that things can
change very quickly. It cannot be predicted.
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Victoria Atkins: The hon. Lady has summarised the
very great responsibilities borne by senior officers in
charge of protests. Of course protest should not be
banned—I said at the beginning that that is not what
the Bill is about—but the point does show the very fine
judgments that senior police officers have to make in
the moment of the protest. Where there are organisers,
they will have been able to have discussions beforehand,
but where protests spring up on social media and it is
not clear who the organisers are, police officers are
having to make decisions on the ground very quickly.

I am asked what has changed in the 35 years since the
Public Order Act came into force. The role of social
media in getting the message out, and protests being
organised at very short notice, means that it can be
difficult for police officers to identify to whom they
should be speaking when it comes to how these protests
or gatherings are policed and managed.

The hon. Member for Enfield, Southgate mentioned
Pride. I would not call Pride a protest, although it may
have had its roots in protest. I hope we now see it as a
glorious celebration enjoyed, from the photographs I
have seen in newspapers, by the police as much as by
other people in attendance. That is an example of a
gathering where the organisers are very clear, and they
work extremely well with the police to ensure that the
procession, the celebration, is enjoyed by all and is safe
for all.

Sarah Champion: First, people all around the world
are being murdered for being gay, so there is the element
of protest. Secondly, can the Minister confirm that the
measures she is putting in the Bill would address the
fire-starting protests that come up? If that is the nub of
what she is trying to address, it seems to me that the
clauses go a lot further than that.

Victoria Atkins: That is one of the things addressed
by the Bill’s clauses. If I may, I will go methodically
through the examination of the clauses.

There is a reason why we are trying to draw consistency
between processions and assemblies. In 1986, the distinction
between the two might have been very clear, but we
heard evidence from the police that nowadays a protest
can become an assembly and an assembly can become a
protest. They change, so we are trying to bring consistency
between the two forms of gathering, irrespective of the
mobility of the participants, so that we have clarity of
law as to what applies to participants when they gather
together.

At this stage in my submission, I am going to introduce
some context. Again, the misunderstanding might have
arisen that the measures will apply to every single

protest that ever takes place, which is not the case. In his
oral evidence to the Joint Committee on Human Rights
on 28 April this year, Chief Constable Harrington said
that between 21 January and 21 April this year, more
than 2,500 protests were reported to the National Police
Chiefs’ Council, and of those 2,500 protests, conditions
were imposed on 12.

As I develop my argument and talk about these
powers being used very carefully by the police, and
about the checks and balances within the legislation, I
point to how rarely the conditions are imposed in the
range of protests that go ahead. Indeed, my right hon.
Friend the Member for Scarborough and Whitby might
have wished that conditions were imposed in other
protests, but we foresee the legislation being deployed
rarely and very carefully.

Maria Eagle: Does the Minister believe that, were the
provision to be enacted and the thresholds reduced, as
some of us have argued, more protests would have
conditions imposed? Does she have a view on how
many more or fewer protests would have conditions
imposed?

Victoria Atkins: Again, this comes to the checks and
balances in the clauses that I will go through in detail. It
will be for the officer to make decisions, either on the
ground or ahead of the procession, but there have been
instances where the police do not have the confidence
under the current legislation to impose conditions in
relation to noise specifically. When one hears about the
problems that residents and others in the vicinity of the
noise experience, one can see why they would wish that
conditions were imposed. As I say, I will go into more
detail in a moment.

To set the context, the recent report on the policing of
protests, produced by Her Majesty’s inspectorate of
constabulary and fire and rescue services, found that the
balance between protesters’ rights and the rights of
local residents and businesses, and those who hold
opposing views, leans in favour of the protesters and
that a modest reset of the scales is needed. Again, this is
the messy, grey area that the hon. Member for Garston
and Halewood referred to. As with all existing public
order legislation, we are making use of the new powers.
The police will continue to be required to demonstrate
that their use is necessary and proportionate and compliant
with the Human Rights Act.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 8 June 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

2 pm

The Chair: Good afternoon. I remind Committee
members about the usual things: turn your phones and
electronic devices to silent, remember to wear face
coverings and observe social distance. Please remove
your jackets if you feel so inclined.

Clause 54

IMPOSING CONDITIONS ON PUBLIC PROCESSIONS

Question (this day) again proposed, That the clause
stand part of the Bill.

The Chair: I remind the Committee that with this we
are discussing the following:

Clause 55 stand part.

Clause 56 stand part.

Clause 60 stand part.

The Parliamentary Under-Secretary of State for the Home
Department (Victoria Atkins): I now turn to the detail
of clauses 54, 55, 56 and 60, which all relate to the
conditions that the police can place on public processions,
public assemblies and, by virtue of clause 60, single-person
protests.

The police are able to place conditions on planned or
ongoing protests to prevent serious public disorder,
serious damage to property or serious disruption to the
life of the community. Conditions may also be imposed
on a protest if the purpose of the person organising it is
the intimidation of others in order to compel them to
do or not to do an act that they have the right to do or
not to do. The four clauses will ensure that the police
are better placed to prevent protests that cause those
harms. They will achieve that in the following ways.

Clause 55 will widen the range of conditions that the
police can impose on public assemblies, to match existing
powers to impose conditions on public processions.
Clause 56 will prevent protesters from exploiting a
loophole to evade conviction should they breach conditions
at a protest and will increase sentences for such offences.
Clauses 54, 55 and 60 will enable the police to impose
conditions on a public procession, public assembly or
single-person protest where noise may have a significant
impact on those in the vicinity or may result in serious
disruption to the activities of an organisation. These
same clauses will also confer on the Home Secretary the
power, through secondary legislation, to define the
meaning of

“serious disruption to the life of the community”

and

“serious disruption to the activities of an organisation which are
carried out in the vicinity of a public procession”,

assembly or single-person protest.

Hywel Williams (Arfon) (PC): It appears that some of
the Bill’s provisions intersect with the Welsh Government’s
responsibilities. For example, the responsibility for public
order is reserved to the UK Parliament, while the
provisions relating to noise generated by persons taking
part in a procession look set to overlap with the devolved
Government’s responsibilities for environmental health.
How have the Government addressed those particular
concerns, and have they been resolved?

Victoria Atkins: I am so sorry; I do not understand
the hon. Gentleman’s concerns. Are they that this matter
is reserved?

Hywel Williams: I will explain again. As Dr Robert
Jones of the University of South Wales points out, the
Welsh Government have responsibilities that seem to
overlap with provisions in the Bill; their environmental
health responsibility on noise is a particular case in
point. The Bill says that demonstrations should not be
noisy if they cause alarm and so on, but the Welsh
Government have those sorts of responsibilities as well.
How have those overlapping responsibilities been addressed
and how have they been resolved?

Victoria Atkins: I am told that all the provisions
relate to reserved matters, so they fall within that framework.

Hywel Williams: I will not pursue this matter further,
but is it not clear that the Welsh Government have
responsibilities on an environmental basis for noise
reduction?

Victoria Atkins: I cannot add to what I said earlier.
These are all reserved matters.

I move on to public assemblies. I will explain why it is
necessary for the police to be able to place the same
conditions on public assemblies as they can on public
processions. The case for the changes in clause 55 was
made by Her Majesty’s inspector Matt Parr in his
report on policing protest, published in March. The
report included the following observation:
“there have been some conspicuously disruptive protests in recent
years, both static (assemblies) and moving (processions). Protests
are fluid, and it is not always possible to make this distinction.
Some begin as assemblies and become processions, and vice
versa. The practical challenges of safely policing a protest are not
necessarily greater in the case of processions than in the case of
assemblies, so this would not justify making a wider range of
conditions available for processions than for assemblies.”

It is clear that the challenges of safely policing a protest
are not necessarily greater for processions than they are
for assemblies. The clause will therefore enable the
police to impose conditions such as start times on
public assemblies, and prevent excessive noise levels.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
Does the Minister agree that, contrary to what the
Opposition say, the measures are about facilitating peaceful
protest, not stopping protest? Obviously, if a protest
breaches other people’s right to carry out their normal
lives, that is different, but this is about making sure that
protests can take place.

Victoria Atkins: Very much so. This is about ensuring
that the rights that we have spoken about so far
are protected, and that the integral balance of the
social contract is maintained. My right hon. Friend is
absolutely right.

389 390HOUSE OF COMMONSPublic Bill Committee Police Crime Sentencing and
Courts Bill



The police already have the power to impose any
necessary conditions on marches. If it is acceptable for
the police to impose any such conditions on processions,
as they have been able to do since the 1930s, it is difficult
to see the basis for the Opposition’s objection to affording
equivalent powers to impose conditions on an assembly
when it presents an equivalent public order risk.

In his evidence, Chief Constable Harrington said
words to this effect—my apologies to Hansard: “We
asked for consistency between processions and assembly,
which this Bill does.” The police will impose those
conditions only where they are necessary and proportionate,
complying with their obligations under the Human
Rights Act 1998. In fairness, Chief Constable Harrington
set out the care and training that the police receive to
ensure that they can carry out their obligations carefully.

Clause 56 closes the loophole in the offence of failing
to comply with a condition attached to a procession or
assembly. When the police impose conditions on a
protest to prevent serious public disorder, serious damage
to property or serious disruption to the life of the
community, they ensure that protesters are made aware
of those conditions through various means. Those can
include communicating with protesters via loudspeakers
or handing out written leaflets.

Some protesters take active measures, such as covering
their ears and tearing up leaflets without reading them,
to ensure that they are not aware—or to complain that
they were not aware—of the conditions being placed.
Should they go on to breach the conditions, they will
avoid conviction as, under current law, an offence is
committed only if a protester knowingly fails to comply
with the condition.

Clause 56 will change the threshold for the offence to
include where a protester ought to have known of the
conditions imposed, closing the loophole in the current
law. That is a commonly used fault element in criminal
law—indeed, I note that the hon. Members for Stockton
North and for Rotherham use it in new clause 23, which
provides for a new street harassment offence. The police
will continue to ensure that protesters are made aware
of the conditions, as they currently do. The onus on the
prosecution would change from having to show that an
individual was fully aware of conditions, to showing
that the police took all reasonable steps to notify them.
As I said earlier, the standards and burdens of proof
apply, as they do in any other criminal case: it is for the
Crown to prove the case beyond reasonable doubt.

This particular proposal was examined by the policing
inspectorate and it is again worth quoting from its
report in March. It said:

“Our view is that the fault element in sections 12(4) and (5) and
sections 14(4) and (5) of the Public Order Act 1986 is currently set
too high. The loophole in the current law could be closed with a
slight shift in the legal test that is applied to whether protesters
should have known about the conditions imposed on them. On
balance, we see no good reason not to close this loophole.”

The clause will also increase the maximum penalties for
offences under sections 12 and 14 of the Public Order
Act 1986.

Due to the increasingly disruptive tactics used by
protesters, existing sentences are no longer proportionate
to the harm that can be caused. Organisers of public
processions and assemblies who go on to breach conditions
placed by the police, as well as individuals who incite
others to breach conditions, will see maximum custodial

sentences increase from three to six months. Others who
breach conditions will see maximum penalties increase
from level 3 to level 4 on the standard scale, which are
respectively set at £1,000 and £2,500.

Sarah Champion (Rotherham) (Lab): Can the Minister
give an example of an occasion when the current sentence
has not been proportionate, in her opinion? Is she
looking at custodial sentences and considering the impact
they would have on the courts and on the Prison Service?

Victoria Atkins: The custodial aspect has been increased
from three months to six months in relation to organisers
of public processions and assemblies who go on to
breach conditions, as well as those who incite others to
breach conditions. The sentence in relation to the fine is
for those who breach conditions. They go in a different
category from organisers and those who incite others to
breach conditions.

I do not have any examples to hand immediately, but
I imagine some will find themselves in my file in due
course. We are looking at maximum sentences, but it is
still for the independent judiciary to impose sentences
in court on the facts of the case that they have before
them. That is another safeguard and another check and
balance within this legislation. It will be for the judiciary
to impose individual sentences, but it is right that Parliament
look at the maximum term.

Alex Cunningham (Stockton North) (Lab): What evidence
does the Minister have for the need for tougher sentences
in this area? Are the judiciary saying that they are ill
equipped to sentence people appropriately when they
have been convicted of this type of activity?

Victoria Atkins: Again, I point to the disruption and
to the tactics that have been developing over recent
years, which have grown not just more disruptive but, in
some cases, more distressing. There are examples of an
ambulance being blocked from an A&E department
and of commuters being prevented from getting on the
train to go to work in the morning by people who had
attempted to climb on to the train carriage. We are
seeing more and more of these instances, so it is right
that the maximum sentence is commensurate.

If protesters feel that such measures are disproportionate,
they will presumably put that defence forward in court.
It will be for the Crown to prove its case beyond
reasonable doubt and for their counsel to mitigate on
their behalf. We are trying to show the seriousness with
which we take these small instances, where the balance
between the rights of protesters and the rights of the
community that is not protesting is disproportionate
within the checks and balances that we have already
discussed in the course of this debate.

I turn now to the measures relating to noise. The
provisions will broaden the range of circumstances in
which the police may impose conditions on a public
procession or a public assembly to include circumstances
where noise may have a significant impact on those in
the vicinity, or may result in serious disruption to the
activities of an organisation. These circumstances will
also apply to single-person protests.

The hon. Member for Rotherham asked whether the
noise provision was London-centric, with the biggest
protests happening in London. As I said earlier, one

391 3928 JUNE 2021Public Bill Committee Police Crime Sentencing and
Courts Bill



[Victoria Atkins]

would not want to assume that some of the protests
that we have seen on the news could not happen outside
London, as with the “Kill the Bill” protests in Bristol. It
is right that we have clarity and consistency in law
across the country so that if a group of protesters
behaved in the way people appear to have behaved in
the Bristol protests—injuring many, many police officers
who were just acting in the line of duty—one would
expect the law to apply as clearly in Rotherham as in
central London.

2.15 pm

Sarah Champion: I thank the Minister for her clarity
on that. I completely support her point when violence is
being done or emergency services are being blocked and
the disruption is in no way proportionate to the nature
of the protest, but I would like her to give some clarity
on the issue of noise. Is it a decibel thing? Is it an
irritation thing? Who decides what the irritation is?
What is and is not acceptable? Would the threshold be
lower in a small village because noise would not normally
be heard, whereas in a big city with lots of industrial
sites it would be a lot higher? It is that subjectivity that I
put to the Minister.

Victoria Atkins: That is precisely why we are introducing
an objective test in clause 54(3). The hon. Lady will see
the wording:

“For the purposes of subsection (1)(ab)(i), the noise generated
by persons taking part in a public procession may have a relevant
impact on persons in the vicinity of the procession if—

(a) it may result in the intimidation or harassment of persons
of reasonable firmness with the characteristics of persons likely
to be in the vicinity.”

That is consistent with other parts of the criminal law.
The wording continues:

“or (b) it may cause such persons”––

that is, persons of reasonable firmness––

“to suffer serious unease, alarm or distress.”

We have been very mindful of trying to help the
police because it would be a matter for the police to
weigh up during a procession, assembly or one-person
protest or before one starts. It would be for the senior
officer to make that assessment, but it is an objective
test.

I hope that the hon. Lady will not mind my raising it,
but the example she gave of the impact that hearing a
drill had on her personally was her personal, subjective
experience; we are saying that this would have to be an
objective test—the reasonable firmness of people in the
vicinity of that noise.

Sarah Champion: Let me give an example that I am
sure everyone in this room will have experience of, as I
have. An MP might be speaking at a demo or rally and a
group of people feel the need to say, “See you next
Tuesday” during the speech. That distresses the church
group being addressed. Would that reach the threshold?
Is it more of a decibel thing rather than it being directed
to the MP? For example, in Rotherham the community
came together to hold peaceful vigils but the far right
held counter-protests in which they felt the need to call
us paedophiles.

I appreciate that I am being annoying on this, but I
just do not get it. These particular cases feel subjective
and that is why I would like to get the clarity bedded
down.

Victoria Atkins: First and foremost, the hon. Lady is
certainly not being annoying; she is doing her job and
her duty on the Committee. I am feeling my way here
carefully because obviously Ministers should not comment
on individual cases, but, on her example, in a scenario
where someone is being at shouted at or spoken to as
she described, there is a very good argument for saying
that the person doing the shouting is committing a
public order offence under the 1986 Act—that could be
a section 5 offence of causing harassment, alarm or
distress at the moment.

Again, I read across to other parts of public order
legislation. That is why the objective test is an important
one. We want first to be consistent with other public
order measures. However, we recognise that there may
be some instances in which an individual, for whatever
reason—medical or otherwise—may have a particular
sensitivity. In the criminal law, we say, “Look, we have
got to deal with this on an objective basis, because it is
the criminal law and the consequences of being convicted
of a criminal offence are as serious as they are.” I have
some hypothetical examples to give a bit of colour in
due course, but, if I may, I want to complete outlining
the checks and balances as written in the Bill so that
everyone has a clear picture of the steps that a senior
officer will have to go through to satisfy herself or
himself that a condition can be imposed on the grounds
of noise.

The senior officer must decide whether the impact is
significant. In doing so, they must have regard to the
likely number of people who may be affected, the likely
duration and the likely intensity of that impact. The
threshold at which police officers will be able to impose
conditions on the use of noise is rightly very high. The
examples I have been provided with—I am sure the
Committee will understand that I am not citing any
particular protest or assembly—are that a noisy protest
in a town centre may not meet the threshold, but a
protest creating the same amount of noise outside a
school might, given the age of those likely to be affected
and how those in the school are trying to sit down to
learn on an average day. A noisy protest outside an
office with double glazing may not meet the threshold,
but a protest creating the same amount of noise outside
a care home for elderly people, a GP surgery or small,
street-level businesses might, given the level of disruption
likely to be caused. Again, that refers to the conditions
in clause 54(3) about the likely number of people, the
likely duration and the likely intensity of that impact on
such persons.

Siobhan Baillie (Stroud) (Con): We have heard an
awful lot about the police having to apply judgment and
make decisions quickly, but, given the examples that the
Minister has just read out, does she agree that there is a
good dollop of common sense in much of what we need
to apply with this legislation?

Victoria Atkins: Indeed. Of course, we are rightly
sitting here scrutinising every single word of the Bill
carefully, but a senior police officer on the ground will
have had a great deal of training and years of experience
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as an officer working in their local communities. They
will also have the knowledge of their local communities.
I imagine that policing a quiet village and policing the
centre of Westminster are two very different experiences,
and the officers making such decisions will be well
versed in the needs of their local areas. None the less,
officers across the country will be bound by the terms of
subsection (3)—those checks and balances I have referred
to throughout—and the European convention on human
rights.

Sarah Champion: I thank the Minister for being
generous; it is appreciated. On the examples I supplied,
her response was that the existing legislation ought to
be covering the point. She mentioned a case study in
which a protest could reach the threshold if there was
no double-glazing. What concerns me is the organiser
who could now face up to six months in jail. Are they
meant to know whether properties do or do not have
double-glazing, and therefore instruct the march to be
silent for a specific 100 yards, as they could otherwise
fall foul of the earlier clause? I say to the Minister that I
just do not like subjectivity when it comes to the law.

Victoria Atkins: The organiser in those circumstances
would, of course, be liable to having a committed an offence
only if they breached the order. Indeed, this is the
important point. It is for the police to make that assessment.
If the police have a conversation with an organiser and
say, “We believe that using your very high-level amplification
system in this residential street meets the criteria under
subsection (3) such that we are going to impose a condition
asking you to turn it down,” the organiser, or the person
deemed to be the organiser, will have had that conversation
with an officer, and I very much hope that they will
abide by the condition. If they do not, that is where the
offence comes in, and that is a choice for the organiser.

As is already the case with processions, those
conversations will happen and it will be a matter for the
organiser as to what course of action they choose to
take. One hopes that they will take the advice and guidance
of the police, adapt and therefore be able to continue
with their protest in a way that meets the expectations
of the local community or local businesses. I appreciate
that the detail is incredibly technical, and I am trying to
work through every set of factual circumstances. I
understand absolutely why people want to work through
those, but there are checks and balances that run throughout
the Bill.

Alex Cunningham: First, does the Minister agree that
we must therefore have specific training for the police?
She has referred many times to senior officers making
decisions, but senior officers might not be available in
Stockton-on-Tees or Rotherham, and certainly not in
the local village, when there is some form of demonstration.
The local PC may well be the person who has to turn up
and make some form of decision in this situation.
Secondly, on the issue of noise itself, how can a police
officer be fair and objective where there are different
groups of people who will be suffering differently as a
direct result of a demonstration? A bunch of teenagers
standing on Whitehall might find the noise and the
robustness of the conversation tremendously exciting,
but the pensioners group that has gone for tea at the
local café might be very distressed. How on earth does
the police officer make a balanced decision in that sort
of situation?

Victoria Atkins: I can help the hon. Gentleman on
the officer point. Pre-procession—in other words, in respect
of processions that are yet to happen—the conditions
must be assessed, and if ordered, ordered by a chief
officer. That is a chief constable outside London, and in
London an assistant commissioner. That is the highest
rank in a police force. Mid-procession, conditions are
imposed by a senior officer, which is an inspector or
above, at the scene. So I do not think that the circumstances
that the hon. Gentleman describes will arise. It is another
example of the checks and balances that we have tried
to put in place throughout this part of the Bill to ensure
that these decisions are taken by very experienced and
specialised officers.

I have been given another example to help demonstrate
the point. A noisy protest that lasts only a short time
may not meet the threshold, so the 90 seconds of—I
forget the piece of music—

Bambos Charalambous (Enfield, Southgate) (Lab):
Holst.

Victoria Atkins: Thank you, Holst. But a protest
creating the same amount of noise over several days
might meet it, given the extended duration of the protest.

2.30 pm

Again, it is about the officer on the ground, or before
the protest, making these decisions in the circumstances
of the protest and the surrounding area. Situating oneself
in the middle of an enormous park would be different
from situating oneself in the middle of a residential
street, where lots of people are living in mansion flats or
blocks of flats nearby—I am thinking specifically of the
Westminster example. Those are all factors that the
senior officers will have to weigh up.

The vast majority of processions, assemblies and
single-person protests will be able to continue making
noise as they do now. Most organisations are able to
continue to operate with a loud protest on their doorstep
without serious disruption to their activities, and most
individuals are able to endure loud protests without
suffering serious unease, alarm or distress.

Bambos Charalambous: For clarification, is the senior
officer expected to know the area and the types of
buildings where the protest will be, as well as the nature
of the demonstration—whether it will have lots of sound
systems, or involve lots of whistles and chants? Is it
expected that that will be known beforehand, or is there
scope to act if that were to occur during a demonstration?

Victoria Atkins: That serves to demonstrate the dynamic
nature of different forms of protest. If a decision is to
be made during the course of a protest, it will be made
by a senior officer of inspector rank or above, on the
ground and assessing the situation. Let me try to provide
a practical example. The inspector may assess the situation
in Hyde Park, then walk through to an area where there
is lots of high-density housing and consider that the
circumstances there are different. It is about being able
to react to circumstances as they change and evolve in
the course of a protest. That is why we are trying to bring
consistency between processions and assemblies—because
of the dynamic nature of protests—but it will be for the
senior officer, working of course with his or her colleagues,
to assess the factors laid out in subsection (3).
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The police will impose conditions on the use of noise
only in the exceptional circumstances where noise causes
unjustifiable disruption or impact. I emphasise that in
doing so they will have to have regard to the number of
people affected and the intensity and duration of the
noise, and act compatibly with the rights of freedom of
expression and so on within the convention.

The shadow Minister prayed in aid the non-legislative
recommendations from HMIC. I want to place on the
record that the National Police Chiefs’ Council has
established a programme board to consider and implement
those. I hope that helps.

Mr Goodwill: Does the Minister agree that not only is
it a judgment or decision for the police to make in this
situation, but that if a prosecution were to follow, the
Director of Public Prosecutions and ultimately a jury
would decide whether, on balance, they thought a breach
of these provisions had occurred?

Victoria Atkins: Exactly right. The police will first
have to satisfy themselves and the CPS that a charge
should be brought, and from that all the usual safeguards
and standards that we expect in the criminal justice
system will apply. For example, the CPS will have to
apply the code for Crown prosecutors in relation to the
public interest and evidential tests. We will then have
the mechanisms in the trial process—perhaps a submission
at half-time by defence counsel if they feel the evidence
is not there. There are many mechanisms that apply in
criminal trials up and down the country every single
day, and those mechanisms will be available for offences
under the Bill as they are for any other criminal offence.

I have been asked for clarification of the terms:
annoyance, alarm, distress and unease. Many of those
terms are already used in the Public Order Act 1986 and
in common law. They are well understood by the judiciary,
and the Law Commission—this is particularly in reference
to the public nuisance point, which we will come on
to in a moment—recommends retaining the word
“annoyance”, as it provides continuity with previous
legal cases and is well understood in this context. We
understand the concerns about this, but as I say, through
the introduction of these words, we are trying to be
consistent with the approach that has long applied in
the Public Order Act.

It is necessary to apply the measure in relation to
noise to single-person protests because they can, of
course, create just as much noise through the use of
amplification equipment as a large protest using such
equipment. Again, the police will be able to impose
conditions on a single-person protest for reasons relating
only to noise, not for any other reason.

Forgive me: I have just been corrected regarding the
briefing I received about the rank of the officer at the
scene. It is the most senior officer at the scene, so there is
no minimum rank, but it is anticipated in the use of the
word that it will be an officer of great seniority. Any
protest on which it may be necessary to impose conditions
is likely to have an officer present of at least the rank of
inspector.

Alex Cunningham: I am grateful to the Minister for
clarifying that point, but it does mean that the local
sergeant or PC in a village or a town centre is going to
have to make decisions about these matters. My point

was that surely, this means that there needs to be some
very specific training on how police should react to
demonstrations or other activities of that nature.

Victoria Atkins: I would give the police some credit.
First, if it is a protest of any serious size, or the
organisers have contacted the police or the other way
around, this can and should be dealt with ahead of the
protest. In the event of a protest taking people by
surprise in a quieter area than a huge metropolis, the
police will react as they are very used to reacting in
circumstances that need them to be flexible and move
quickly, and I am sure they will have people on the scene
very quickly who can assist with this. We want to ensure
that the expectation is that a senior officer, and certainly
the most senior officer at the scene, will be the one
imposing these conditions.

I now turn to the parts of the clauses that set out that
the Home Secretary will have the power, through secondary
legislation, to define the meaning of

“serious disruption to the life of the community”

and

“serious disruption to the activities of an organisation which are
carried on in the vicinity of the procession”,

or assembly or single-person protest. Again, to clear up
any misunderstandings, this is not about the Home
Secretary of the day banning protests. Opposition Members
have understandably called for clearer definitions wherever
possible, which is what this delegated power is intended
to achieve. Any definition created through this power
will need to fall within what can reasonably be understood
as “serious disruption”. The threshold will be clarified,
not changed: such definitions will be used to clarify the
threshold beyond which the police can impose conditions
on protests, should they believe them necessary to avoid
serious disruption. This is about putting the framework
in place to help the police on the ground.

The regulations will be subject to the draft affirmative
procedure, which means that they must be scrutinised,
debated, and approved by both Houses before they can
be made. It will, of course, be for the police in an
individual case to apply that definition operationally.
They can apply that definition only if the criteria in the
Bill are met. This is not about the Home Secretary
outlawing particular protests or individual demonstrations;
it is about setting a framework for a definition, to help
the police operation on the ground to understand the
criteria in the Bill. To assist in scrutiny of the Bill, we
aim to publish further details of the content of the
regulation before consideration on Report.

The clauses relating to protest, public assemblies, marches,
processions and demonstrations, as well as other terms
that have been used to describe this, represent a modest
updating of legislation that is more than 35 years old.
They do not enable the police or, for that matter, the
Home Secretary of the day to ban any protest. Interestingly,
we will come to debates in Committee on new clause 43,
which relates to interference with access to or the provision
of abortion services. That provision does, in fact, seek
to ban such protests, so, again, there is a balancing act,
or the grey area that has been referred to in this very
debate.

Alex Cunningham: I am interested in what the Minister
has to say about new clause 43. Is she indicating
Government support for the measures that we are trying
to introduce?
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Victoria Atkins: No, I am drawing out an apparent
contradiction. I do not say that in a pejorative sense.
The hon. Member and others have expressed strong
reservations and complaints about the Bill. I understand
that they will vote against the measures, but it seems that
discussions about freedom of speech and expression—that
balancing act—will be part of the consideration of the
Opposition’s new clause. I am not laying out a position
either way; I am observing the difficulty in achieving
that balancing act and an apparent contradiction. It is
for individual Members to decide matters of scrutiny.

These clauses provide for a sensible alignment of
police powers to attach conditions to an assembly or a
public procession, and extend those powers to deal with
particularly egregious cases of disruption due to
unacceptable levels of noise. The measures are supported
by the police, who will, as now, have to exercise the
powers within the framework of the Human Rights
Act. On that basis, and with that detailed analysis, I
commend the clauses to the Committee.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 4.

Division No. 3]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Williams, Hywel

Question accordingly agreed to.

Clause 54 ordered to stand part of the Bill.

Clause 55

IMPOSING CONDITIONS ON PUBLIC ASSEMBLIES

2.45 pm

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 4.

Division No. 4]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Williams, Hywel

Question accordingly agreed to.

Clause 55 ordered to stand part of the Bill.

Clause 56

OFFENCES UNDER SECTIONS 12 AND 14 OF THE

PUBLIC ORDER ACT 1986

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 4.

Division No. 5]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Williams, Hywel

Question accordingly agreed to.

Clause 56 ordered to stand part of the Bill.

Clause 57

OBSTRUCTION OF VEHICULAR ACCESS TO PARLIAMENT

Question proposed, That the clause stand part of
the Bill.

Bambos Charalambous: The clause is designed to
protect vehicular access to Parliament, and it will amend
the Police Reform and Social Responsibility Act 2011.
That will ensure that preventing access to the parliamentary
estate is prohibited, but it will not give the police powers
to arrest those who contravene it.

Clause 58 requires a new controlled area around the
temporary locations of Parliament, and the central
rules around protests may be imposed around the temporary
home of Parliament during restoration and renewal of
the Palace of Westminster, whenever that may occur.

Clause 59 replaces the common law offence of public
nuisance with the statutory offence of intentionally or
recklessly causing a public nuisance. The new statutory
offence of intentionally or recklessly causing a nuisance
includes the term “serious annoyance”, and it is unclear
what will constitute a serious annoyance or serious
inconvenience. A person does not have to actually suffer
any of the above consequences, but only be at risk of
suffering them.

The Minister said in the evidence sessions that the
term “annoyance” was not dreamed up on the back
of an envelope, but follows many centuries of legal
development, culminating in the 2015 Law Commission
report. However, that does not help to explain or to
guide the police as to how to enforce conditions on a
protest that puts someone at risk of suffering “serious
annoyance”. During the evidence session, Chief Constable
Harrington, the public order and public safety portfolio
lead for the National Police Chiefs’ Council, said:

“On serious annoyance, we need to see what Parliament’s
decision on the definition of that is and to interpret that accordingly…

We will have to see what Parliament decides and whether it is able
to give us some clarity about what that means”.––[Official Report,
Police, Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c. 10, Q8.]

Can the Minister reassure us today by providing some
clarity on what “serious annoyance” might mean and
what is the threshold for “serious annoyance”?

I will finish on this point: the designated area for
Parliament includes Parliament Square, where can be
found a number of statues of celebrated pioneers of
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struggle and protest, including Nelson Mandela, Mahatma
Gandhi and the suffragist Millicent Fawcett. I wonder
what they would think about the state limiting people’s
rights of protest in this way. I think we can all guess.

Victoria Atkins: If I may, Mr McCabe, I shall confine
my remarks to clause 57, which deals with “Obstruction
of vehicular access to Parliament”. I will take up the
challenge on annoyance when it comes to clause 59.

Clause 57 delivers a clear recommendation from the
Joint Committee on Human Rights, chaired by the
right hon. and learned Member for Camberwell and
Peckham (Ms Harman). Its 2019 report, “Democracy,
freedom of expression and freedom of association:
Threats to MPs”, refers to
“unimpeded access to the Palace of Westminster for all who have
business in either House, or wish to meet their representatives”,

and to how vital that is. The report continues:
“Even though there is a special legal regime for the area

around Parliament, it is clear that those responsible for policing
and controlling that area have not always given the need for
access without impediment or harassment the importance it
requires. This must change.”

We are acting on the recommendations of the Joint
Committee and, through clause 57, strengthening and
extending the Palace of Westminster controlled area in
relation to section 142A of the Police Reform and
Social Responsibility Act 2011.

Mr Goodwill: Would my hon. Friend be interested to
know that, more than a century ago, precedent was set
by the grandfather of the current Lord Montagu? He
arrived in a motorcar and the police tried to prevent it
from entering the precincts of the Palace, but he insisted
that it came in. Precedent was therefore set well over a
century ago at the dawn of the age of the motorcar, and
I hope that that precedent will be followed.

Victoria Atkins: That is a wonderful example to explain
how that fundamental right of our democracy was
introduced. I note, of course, that my right hon. Friend
has great knowledge and expertise in all matters vehicular,
to which I defer.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 2.

Division No. 6]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos Cunningham, Alex

Question accordingly agreed to.

Clause 57 ordered to stand part of the Bill.

Clause 58

POWER TO SPECIFY OTHER AREAS AS

CONTROLLED AREAS

Question proposed, That the clause stand part of
the Bill.

Victoria Atkins: The clause provides the Secretary of
State with a regulation-making power to designate new
“controlled areas” for the purposes of part 3 of the
Police Reform and Social Responsibility Act 2011, should
Parliament relocate due to restoration and renewal works,
or for any other reason. That would include, for example––I
am sure we all hope that it does not happen––the House
needing to relocate because of a fire or other emergency.
We hope fervently that this will not be required for
those reasons, but it is the will of the Government,
working with the parliamentary authorities, to ensure
that the measures relating to controlled areas can be
extended to wherever Parliament relocates to ensure the
security and safety of parliamentarians in the event of a
temporary relocation.

Question put, That the clause stand part of the Bill:

The Committee divided: Ayes 8, Noes 2.

Division No. 7]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos Cunningham, Alex

Question accordingly agreed to.

Clause 58 ordered to stand part of the Bill.

Clause 59

INTENTIONALLY OR RECKLESSLY CAUSING

PUBLIC NUISANCE

Question proposed, That the clause stand part of
the Bill.

Victoria Atkins: The hon. Member for Enfield, Southgate
has made his remarks on the clause, for which I am
grateful.

The clause enshrines in statute the long-standing
common law offence of public nuisance. As we heard from
a number of our policing and other witnesses, codifying
the criminal law in this area will provide clarity to the
public, the police, prosecutors and others as to the
scope of the offence, giving clear notice of what conduct
is covered.

The new offence of intentionally or recklessly causing
public nuisance has been drafted in line with the
recommendations of the 2015 Law Commission report
“Simplification of Criminal Law: Public Nuisance and
Outraging Public Decency”. The Law Commission held
a public consultation, which informed the recommendations
of its report. It found that it is necessary to keep this
offence, as

“human inventiveness being so great, it is desirable to have a
general offence for culpable acts that injure the public but do not
fall within any specialised offences.”

The intention of the clause is to codify an existing
offence, not to create a new one. That is in keeping with
the intention of the Law Commission. As such, it is
appropriate to mirror the language from the common
law offence as much as possible. For that reason, we
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have retained the use of the terms “annoyance” and
“inconvenience” while adding the caveat of “serious”,
so raising the bar for securing a conviction.

It is clear from case law relating to the existing
common law offence that those terms connote something
more than merely feeling annoyed or inconvenienced.
The term “annoyance” has been applied to acts such as
allowing a field to be used for holding an all-night rave
or conspiring to switch off the floodlights at a football
match so as to cause it to be abandoned––certain colleagues
will prick up their ears at my mention of that—and to
noise, dirt, fumes, noxious smells and vibrations.

The Law Commission provides the further example
of vexatious calls to the emergency services’ 999 number
or to Childline. Repeated vexatious calls can affect the
ability of a local force to respond to genuine emergencies.
That gives a flavour of the examples that have long been
understood under the common law offence as annoying
or inconvenient.

Many of the terms used are well established in law,
including criminal law. Indeed, the term “inconvenienced”
appears in the Metropolitan Streets Act 1867, “loss of
amenity” is used in the Railway Fires Act 1905, and
“annoyance”features in the Town Police Clauses Act 1847
—statutes with which I am sure we are all very familiar.
These are not vague, untried or untested terms, and I
note that the hon. Member for Garston and Halewood
is happy to put her name to new clause 2, which
concerns kerb-crawling and uses the term “annoyance”.

3 pm

Introducing the offence in statute will narrow the
scope of the offence. The definition will capture different
types of harm to the public or a section of the public,
including serious distress, serious annoyance, serious
inconvenience and serious loss of amenity. This is a
move away from a loss of comfort, which is in scope of
the common law offence.

Contrary to some of the misunderstandings about
the clause, we are increasing the fault element. This will
require that a person must act either intentionally or
recklessly, and it is another softening of the original
common law offence. The original common law offence
required only the lower-fault element of negligence,
which does not require awareness from the defendant.

Finally, clause 59 stipulates a 10-year maximum custodial
sentence, which is a reduction from the unlimited sentences
that are available under the common law offence. Indeed,
the chair of the Bar, Mr Derek Sweeting, supported this
move when he gave evidence, saying that he welcomes
the fact that we have a statutory maximum of 10 years.
The Law Commission found that, as the offence is
intended to address serious cases for which other offences
are not adequate, a maximum sentence should be high
enough to cover such cases. A person prosecuted under
the clause is also provided with a defence of reasonableness.
The clause states:

“It is a defence for a person charged with an offence under
subsection (1) to prove that they had a reasonable excuse for the
act or omission”.

Support for the clause was shared by a number of
witnesses in the oral evidence sessions, including policing
colleagues, inspectorate colleagues and, as I say, Mr Sweeting
from the Bar Council. Clarity is an important facet of
criminal law, and the Committee has now heard the
careful thinking and consideration behind this important

issue not just by the Government, but by the Law
Commission. Indeed, there was also a public consultation
before it reported. I very much hope that that has served
to reassure the Committee about the concerns raised by
hon. Members and others, and that it shares with us the
intention that the clause stand part of the Bill.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 2.

Division No. 8]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos Cunningham, Alex

Question accordingly agreed to.

Clause 59 ordered to stand part of the Bill.

Clause 60

IMPOSING CONDITIONS ON ONE-PERSON PROTESTS

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 2.

Division No. 9]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos Cunningham, Alex

Question accordingly agreed to.

Clause 60 ordered to stand part of the Bill.

Clause 61

OFFENCE RELATING TO RESIDING ON LAND WITHOUT

CONSENT IN OR WITH A VEHICLE

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to discuss
clauses 62 and 63 stand part.

Bambos Charalambous: I stand to speak out against
clauses 61 to 63. In doing so, I am reflecting the views of
the Gypsy and Traveller community, the police, and
organisations as diverse as the Ramblers Association
and Liberty.

I want to start by thanking Abbie Kirkby from
Friends, Families & Travellers for all its help on part 4
of the Bill. Part 4—clauses 61 to 63—would amend the
Criminal Justice and Public Order Act 1994 to create a
new offence of

“residing on land without consent in or with a vehicle”.
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It would also amend the police powers associated with
unauthorised encampments in the Act to lower the
threshold at which they can be used, allow the police to
remove unauthorised encampments on or partly on
highways, and prohibit unauthorised encampments that
are moved from a site from returning within 12 months.

Like the clauses we have just debated on public order,
this part of the Bill is controversial and has generated a
number of organised campaigns in opposition to it,
including an e-petition that garnered 134,932 signatures.
The petition called the Government’s proposed criminal
offence “extreme, illiberal and unnecessary”.

Mr Goodwill: Would any of the people who live near
one of these illegal camps have signed that petition?

Bambos Charalambous: I do not know who signed
the petition, but I am sure it is available. The right hon.
Gentleman will have to explore the petition himself to
see who signed it.

A broad coalition, from the National Society for the
Prevention of Cruelty to Children to Liberty, from
Gypsy, Roma and Traveller communities to the Ramblers
Association and from the police to Shelter, is united in
the view that the proposals put forward by the Government
would be wrong and unhelpful, and go against our
basic rights.

Lee Anderson (Ashfield) (Con): We have a big problem
in Ashfield with the travelling community. They come
two or three times a year. I did my own poll of about
2,000 constituents, and 95% agreed with me that the
Travellers were creating a massive problem—crime was
going up, pets were going missing, antisocial behaviour
was going through the roof and properties were getting
broken into. My constituents do not want them in our
area anymore. That was a survey of 2,000 people, and
that was the response from 95% of them. That evidence
from my area is a bit more compelling than the petition
the hon. Gentleman mentioned, which has probably
been signed by 100,000 Travellers.

Bambos Charalambous: One of the problems is that
there is less local authority provision for Travellers to go
to. That loss of provision, which is partly due to cuts to
local government, has caused more problems, meaning
that more people are on the road at any given time.
However, this issue does not affect just the Traveller
community, as the hon. Gentleman will see when I go
on to make further points. It also impacts people such
as ramblers, birdwatchers and others who want to stay
out and sleep in their vehicles while enjoying countryside
activities.

Alex Cunningham: My hon. Friend has made the
point that there is a failure in our society to provide
sufficient facilities for people from the travelling community,
be they traditional Gypsies or people who choose to go
on the road. Does he agree that the Government, rather
than bringing in legislation such as this, should turn
their attention to providing local authorities with the
resources they need to provide facilities for travelling
communities? Does he also agree that that should not
be left just to some communities; communities across

the country should take a share in providing such
facilities so that Travellers can live with them cheek by
jowl in a peaceful way?

Bambos Charalambous: My hon. Friend makes an
excellent point. That was highlighted by the representative
from the LGA in her evidence to the Committee.

As one of the respondents to the Petition Committee’s
survey on the criminalisation of trespass put it:

“The criminalisation of trespass will simply exacerbate an
already fraught relationship.”

Ian Levy (Blyth Valley) (Con): Next to my constituency
is a Traveller site that has spaces that could be used by
people who choose to live a nomadic lifestyle, yet we
still have people turning up and using public car parks.
People going to do their shopping at the Keel Row
shopping centre found that really intimidating and the
police had to ask the Travellers to move on. When they
did move on, they left a lot of rubbish and the place was
really untidy. There was space at the Traveller site, but
the Travellers chose not to use it. Does the hon. Gentleman
agree that that was wrong?

Bambos Charalambous: I agree that there is no excuse
for antisocial behaviour or criminal activity, such as
fly-tipping, which is wrong and needs to stop. Equally,
where sites are provided, they should be made use of.

Mr Goodwill: Does the hon. Gentleman agree that we
must listen to local people in this respect? When sites
were proposed in Stockton-on-Tees in 2014, there were
565 individual representations against them, four petitions
signed by 850 people and a letter of objection supported
by 55 neighbours, so even in Stockton-on-Tees, the
constituency of the hon. Member for Stockton North,
there is great opposition to having these Traveller sites
in their communities.

Bambos Charalambous: Therein lies the problem: many
people do not want to have Travellers anywhere near
them, and that is partly why there are so few sites. If
more sites were made available, that would potentially
solve the problem.

Lee Anderson: We have already established that in
places where Traveller communities set up, such as
Ashfield, crime goes up; we know that there is a direct
correlation between Travellers being in the area and
crime going up. Does the hon. Gentleman think that
crime will come down if we have a permanent site in
Ashfield?

Bambos Charalambous: As I have said, there is no
excuse for criminality, and the Gypsy and Traveller
community is already overrepresented in the prison
population, but I do not think that the two issues are
necessarily related to what the clause is trying to achieve.
The hon. Gentleman is trying to say that the Gypsy and
Traveller community is responsible for crime in Ashfield.
I do not know the facts and figures in relation to that,
but what the clause does is criminalise communities for
being in vehicles on public land. While each Member
has a concern about their individual constituents, we
need to get back to what the Bill is focusing on, which is
criminalising anyone in a vehicle, even on their own. I
think that is what we need to focus on.
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Alex Cunningham: In Stockton, we have had facilities
for travelling communities for many years. I am sure my
hon. Friend will agree that this is about having proper
facilities. Perhaps I can point him to the example of the
Appleby horse fair, which attracts thousands of people
every year. We see them travelling up, and they stay on
the byways and all sorts of places along the way, but
when they get to the site they are properly catered for.
There is proper rubbish removal, proper facilities for
animals, toilets and all manner of facilities, and they are
put in place to provide for that particular need. Perhaps
if other local authorities across the country took that
approach, we would not have the problems that
Government Members have described.

Bambos Charalambous: Again, my hon. Friend makes
an excellent point. He is right: if more facilities were
provided, that would help to solve the problem.

Allan Dorans (Ayr, Carrick and Cumnock) (SNP):
Although these clauses do not apply in Scotland, does
the hon. Member agree that a significant number of
Gypsy Travellers cross the border daily for work, to
maintain family ties and for cultural reasons, and that
these measures will cause further discrimination and
harassment of this ethnic group, which is protected
under the Equality Act 2010 as a recognised ethnic
group?

3.15 pm

Bambos Charalambous: I entirely agree with the hon.
Member’s comments. He is right: this measure is targeting
a particular group for criminalisation, and that has to
be totally wrong. As one respondent to the Petitions
Committee’s survey on criminalisation of trespass put it:

“The criminalisation of trespass will simply exacerbate an
already fraught relationship. Travellers will still camp but there’ll
be more prosecutions, more distrust, more public money spent on
legalities”.

Other people with nomadic lifestyles have told me
that they feel that they will no longer be able to live on
the road in the way that has been seen in this country
since the 16th century, and that the Bill risks criminalising
their way of life. At a recent meeting of the all-party
parliamentary group on Gypsies, Travellers and Roma,
we heard from the community about what might happen
to them if these clauses become law. It was absolutely
heartbreaking to hear from those people that they fear
that their whole way of life will be taken from them if
the clauses become law.

Can the Minister tell the House this? Under the
provisions in the Police, Crime, Sentencing and Courts
Bill, what will happen to a Traveller family in a single
vehicle who are residing on a highway and have nowhere
else to go? Failure to comply with a police direction to
leave land occupied as part of an unauthorised encampment
is already a criminal offence, but the proposals create a
new offence of residing on land without consent in or
with a vehicle. The broad way in which it is drafted
seems to capture the intention to do that as well as
actually doing it, with penalties of imprisonment of up
to three months or a fine of up to £2,500, or both. The
loose drafting of this legislation invites problems with
its interpretation, and it is simply not fair to put that on
to the police.

The Opposition’s major concern about this aspect of
the Bill is that it is clearly targeted at Gypsy, Roma and
Traveller communities, and the criminalisation would
potentially breach the Human Rights Act 1998 and the
Equality Act 2010. When the powers in the Criminal
Justice and Public Order Act 1994 were first debated in
Parliament, it was stated that the powers were intended
to deal with “mass trespass”. However, under the Bill
even a single Gypsy or Traveller travelling in a single
vehicle will be caught by this offence.

These measures to increase police powers in relation
to unauthorised encampments are not even backed by
the police. When Friends, Families & Travellers researched
the consultation responses that the Government had
received, it found that 84% of the police responses did not
support the criminalisation of unauthorised encampments.
Senior police are telling us that the changes in the Bill
that relate to unauthorised encampments would only
make matters worse: they would add considerable extra
cost for the already overstretched police and risk breaching
the Human Rights Act.

The views of the National Police Chiefs’ Council
were clearly put in its submission to the 2018 Government
consultation. It wrote:

“Trespass is a civil offence and our view is that it should remain
so. The possibility of creating a new criminal offence of ‘intentional
trespass’…has been raised at various times over the years but the
NPCC position has been—and remains—that no new criminal
trespass offence is required.

The co-ordinated use of the powers already available under the
Criminal Justice and Public Order Act 1994 allows for a proportionate
response to encampments based on the behaviour of the trespassers.”

At an evidence session of this Bill Committee, Martin
Hewitt said on behalf of the NPCC that the group

“strongly believes that the fundamental problem is insufficient
provision of sites for Gypsy Travellers to occupy, and that that
causes the relatively small percentage of unlawful encampments,
which obviously create real challenges for the people who are
responsible for that land and for those living around… The view
of our group is that the existing legislation is sufficient to allow
that to be dealt with, and we have some concerns about the
additional power and the new criminal provision and how that
will draw policing further into that situation.”—[Official Report,
Police, Crime, Sentencing and Courts Public Bill Committee, 18 May

2021; c. 15, Q20.]

Siobhan Baillie: I have been listening to evidence
about whether the existing powers are sufficient, which
I challenge. I put it to the hon. Gentleman that if they
were sufficient, we would not also have heard evidence
about the tens of thousands of pounds that the case in
Dartmoor cost. That was a huge cost to the council,
thus making the taxpayer pay twice in having to deal
with the issues beside them and through the public
purse. We also heard countless other examples of what
has been happening in communities. Does the shadow
Minister think that our current legislation is truly sufficient?
I think we need to look again, which is what the Bill is
doing.

Bambos Charalambous: Civil remedies would still be
available for people who engage in antisocial behaviour,
fly-tipping and so on. All we would be doing is criminalising
a particular group of people. In my view, the civil
remedies would still be there and the cost to the council
would still be there if proper facilities were not provided.
To me, just criminalising a particular group of people
is wrong.
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To continue, the NPCC witness said:

“Really, our point fundamentally as the NPCC group is that
the issue here is the lack of provision that theoretically should be
made, which means that we have this percentage of Travellers who
are on unlawful spaces and you end up in the situations that we
end up with. Our view is that the current legislation is sufficient to
deal with that issue.”––[Official Report, Police, Crime, Sentencing
and Courts Public Bill Committee, 18 May 2021; c. 15, Q20.]

We have to ask: why are the Government determined to
lock up Gypsies and Travellers, even against the advice
of their own police? As Martin Hewitt clearly stated,
existing legislation on police powers and unauthorised
encampments is enough to tackle the problem. The police
already have extensive powers to move on unauthorised
encampments in the Criminal Justice and Public Order
Act 1994, and as of January 2020, just 3% of Gypsy and
Traveller caravans—694—in England were in unauthorised
encampments. Of those, 419 were on sites not tolerated
and 275 were on tolerated sites. The police and campaigners
tell us the evidence is not there that the new powers are
necessary and that many more authorised encampment
sites should be provided instead.

Alex Cunningham: I sometimes wonder whether the
power to discourage Travellers from moving in is in the
hands of communities. Travellers move around the country
for work—to pick up scrap, to do all manner of gardening
work, such as taking down trees for people, and so on. I
have had many an argument with people living in
communities who say, “We don’t want Travellers here,”
but they put out their fridge or their scrap metal for
them, they let them cut down their trees. They provide
them with work and an incentive to be in the area. So
perhaps people have it in their own power. Travellers
will not come if there is no incentive for them.

Bambos Charalambous: My hon. Friend makes an
interesting point, which is worthy of further discussion.

I will run through a series of points the Minister for
Crime and Policing made when responding to a Westminster
Hall debate on this question. On concerns about the
right to roam being threatened, he said the measures
will not affect anyone who wants to enjoy the countryside
for leisure purposes, but many organisations, such as
the Ramblers Association and CPRE the Countryside
Charity, are concerned that although the Government
might not intend to capture others enjoying the countryside,
they could still do so. The legislation is so open to
interpretation that it could easily be applied to anyone
with a vehicle. For example, how do the Government
propose to ensure that the police distinguish between a
modified Transit van or Volkswagen camper used at the
weekends and one that is lived in? How will they distinguish
between a family going on a caravan holiday and a
Gypsy or Traveller family with an identical caravan
before stopping them and seizing their property because
the police suspect that they might stop somewhere they
do not have permission to do so?

The Minister for Policing and Crime also said that
there is a high threshold to be met before the new
powers kick in, but only one vehicle need be involved,
whereas section 61 of the Criminal Justice and Public
Order Act requires six vehicles. The bar seems to have
been significantly lowered in the Bill. The police currently
have discretion to decide whether to use their powers

under sections 61, 62 and 62A to 62E, in the latter cases
where a suitable alternative pitch is available, but under
the proposals in part 4 of the Bill, police will be dutybound
to act when they are informed that a criminal offence
has taken place.

The term “significant distress” is highly subjective.
Given the high levels of prejudice and hatred towards
Gypsy and Traveller communities, we are likely to see
countless reports of criminal offences being committed,
based on someone saying that they are significantly
distressed by an encampment. Marc Willers QC, of
Garden Court Chambers, said in the evidence sessions:

‘It seems to me that a lot of the language used is vague and
uncertain. There is a reference to causing “significant distress” as
one of the conditions that could lead to the criminalisation of an
individual who refuses to leave a piece of land. That, in itself,
brings inherent problems, because a private citizen could very
easily invoke the power and leave a police officer with a fait
accompli—in other words, they have no option but to arrest an
individual who refuses to leave land in circumstances where the
occupier says, “I am being caused significant distress by the very
fact that this individual is parking on land that I occupy.”’

Alex Cunningham: I am never happier than when I
am in my own caravan—always on an official site—
travelling around the country and into Europe. I have
seen tremendous growth in the number of people driving
motor homes, and I see them parked up all over the
country, on private land, public land and elsewhere.
Those people are also going to get caught up in this
particular legislation, are they not?

Bambos Charalambous: Again, my hon. Friend makes
a very good point. We want to make sure that people
are free to enjoy the beautiful countryside we are lucky
to have in the UK without fear of being criminalised in
such a way.

Marc Willers QC went on to say:

“That distress can be engendered or underpinned by the prejudice
that Gypsies and Travellers face in our society today. It is a
widespread and long-standing prejudice, dating back to the first
time that Romani Gypsies came to these shores in the 1500s…
There may well be unwarranted and unjustified concerns on the
part of the occupier, which could lead to the criminalisation of an
individual who has nowhere else to go.” —[Official Report, Police,
Crime, Sentencing and Courts Public Bill Committee, 18 May 2021;
c. 72, Q104.]

Lee Anderson: At the beginning, the hon. Gentleman
made an interesting point about Romani Gypsies coming
here more than 500 years ago, but the Gypsy encampments
that we are talking about in places such as Ashfield are
not the traditional, old-fashioned Gypsies sat there
playing the mandolin, flogging lucky heather and telling
fortunes. The Travellers I am talking about are more
likely to be seen leaving your garden shed at 3 o’clock in
the morning, probably with your lawnmower and half
of your tools. That happens every single time they come
to Ashfield. Does he agree that there is some confusion
on the Opposition side as to who these people actually are?

Bambos Charalambous: I have said previously that we
certainly do not condone any antisocial behaviour or
criminal activity, but this is one of the many prejudices
that exist about the Gypsy, Roma and Traveller
communities, and it is these sorts of problems that
would lead to people invoking some of the clauses in
the Bill in order to criminalise people.
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Mr Goodwill: Trying to describe this as some sort of
inherent prejudice misses the point, in that the activities
of some of these people are what cause concern to a
community—for example, leaving a load of rubbish
behind on a lay-by. In Whitby, we get a lot of Travellers
coming for the regatta, and it is quite common for
restaurateurs to complain to me that they just walk out
of restaurants without paying the bill, or haggle over
the price and pay only half, and there is nothing they
can do about it. That is the problem. It is based not on
inherent prejudice, but on actual experiences of dealing
with some of these people. They may be only a small
minority of the travelling population, but they do tend
to spoil it for the rest.

Bambos Charalambous: The situation that the right
hon. Gentleman mentions would not be caught by the
clause in this Bill anyway. On his wider point, it is using
a sledgehammer to crack a nut. If there is a problem,
there is legislation currently available to deal with it.
This is entirely unnecessary, and it ends up criminalising
a community when the powers to deal with the problem
already exist.

3.30 pm

Another point made by the Minister for Policing was
that the clean-up costs of the encampments can be
huge. This is truly a problem, but it will not be solved by
these clauses. Friends, Families & Travellers has pointed
out that there are tried and tested ways of saving money
while supporting families on roadside camps. Adopting
a working, negotiated stopping policy where local
authorities provide basic facilities such as toilets, water
and rubbish collection, and working with families on
encampments to agree suitable temporary locations and
lengths of stay, has been proven to significantly reduce
the costs attached to encampments. Research from
De Montfort University found that a negotiated stopping
policy developed in Leeds was shown to be self-financing
when financially analysed. The creation of permanent
pitches leads to the generation of rent and council tax
for a local authority. If there are issues of commercial
waste management such as large-scale fly-tipping, local
authorities can use the legislation that already exists to
deal with that crime. Additional legislation is not necessary.

Lee Anderson: About five years ago, we had Travellers
come to a car park in my village and they left a load of
rubbish there, which cost the council over £1,000 to
clean up. A few weeks later, they came back again, left
another load of rubbish that cost another £1,000. I got
that fed up with the local council that I hired a JCB and
put two concrete blocks there, to stop the Travellers
coming back and to keep the beauty spot tidy, and I got
a £100 fixed penalty notice from my local Labour
authority. Does the hon. Gentleman think that that was
the right course of action?

Bambos Charalambous: As I have said, there are powers
in place to deal with fly-tipping. Where people feel the need
to secure certain sites, it is down to the local authority
to deal with those issues. I am certainly not encouraging
people to take the law into their own hands and deal with
things in the ways they see fit. That would be the road to
chaos. I have heard what the hon. Gentleman said, but I
am not going to comment on individual situations. The law
is there, it is available and it can be used. It has been used
quite successfully by many local authorities and the police.

There are other solutions for managing unauthorised
encampments such as negotiated stopping whereby
arrangements are made on agreed permitted times of
stopping and to ensure the provision of basic needs
such as water, sanitation and refuse collection. The
manifesto commitment and the Government response
referred to littering as a problem, but then why do the
Government not consider providing more authorised
camping sites with proper refuse facilities? Why do the
Government think that confiscating someone’s home,
putting them in prison and fining them is the answer?
Why do the Government not instead consider the proposals
of my hon. Friend the Member for Chesterfield
(Mr Perkins), whose private Member’s Bill would make
it an offence to demand money to vacate an unauthorised
encampment? That, along with a significant increase in
permanent site provision, could prevent Gypsy and
Traveller communities from being forced to make
unauthorised encampments, having nowhere to go, and
prevent the small minority of Travellers who demand
money to leave sites where they are not entitled to be.

I acknowledge the difficulty that people or businesses
can face with unauthorised encampments on their land.
The Victims’ Commissioner put it well when she said
that

“unless there is proper provision of authorised encampments, you
have two sets of victims. I quite agree with you that the people
who are distressed, damaged or whatever by an unauthorised
encampment are victims of that. There is no doubt of it…but I
want you to take into account the difficulty of finding somewhere
to camp in a lot of places, which forces people into an unlawful
place.” ––[Official Report, Police, Crime, Sentencing and Courts
Public Bill Committee, 21 May 2021; c. 120, Q193.]

The Policing Minister also claimed that money for
sites was available in the £150 million affordable homes
programme pot, but the last shared ownership affordable
homes programme in 2016 to 2021, with a budget of
£4.7 billion, awarded grants for just two Traveller sites
across the whole country in the scheme’s entire period.
They were both just transit sites in Birmingham and
Cornwall. That was revealed by Friends, Families &
Travellers, which FOI-ed Homes England to find that
information. Funding for Traveller sites must be more
than warm words.

The Minister also claimed that there has been an
increase in the number of caravans on sites from 14,000
in 2010 to 20,000 in 2019, but she failed to point out
that the number of caravans counted on sites is different
from the actual number of pitches. The 14,000 and
20,000 figures are the total number of caravans counted
that are listed as on authorised sites in the caravan
count. While there has indeed been a rise from 14,730 in
January 2010 to 19,967 in January 2020, the number of
caravans on socially rented sites fell by 364.

Small-scale, family-run sites are great for those who
have the resources to pull this off, but they are incredibly
problematic and inaccessible for those who live in areas
where land is at a premium and who have limited
finances. It is the number of permanent pitches that can
really improve things for Travellers, residents, local
authorities and the police. Although there has been a
39.9% increase in transit pitches alone, it amounts to an
increase of only 101 pitches—the equivalent of 10 per
year over 10 years—with an overall decrease of 11.1%
in permanent pitches on local authority and registered
social landlord sites. In fact, the Government’s published
figures show that there has been an overall 8.4% decrease
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of pitches on local authority Traveller sites. Nesil Caliskan,
the chair of the Local Government Association, told us
in the evidence sessions:

“There has to be a commitment from local authorities that
those sites are allocated. The statutory legislation that already
exists for these protected characteristics needs to be taken seriously.
We should be meeting the obligations that are already set in
statute, which says that we should have adequate sites for these
communities, but we just do not.”––[Official Report, Police,
Crime, Sentencing and Courts Public Bill Committee, 18 May
2021; c. 68, Q99.]

The Government should focus on ensuring that local
authorities have the resources they need to provide
more space for Traveller communities to legally reside.
By taking an enforcement approach to address the
number of unauthorised encampments, the Government
are overlooking the issue of the lack of site provision.

Part 4 of the Bill would cause harm to Gypsy and
Traveller communities for generations. Gypsies and
Travellers are already the most disproportionally represented
group in the criminal justice system. Part 4 would
compound the inequalities already experienced by Gypsies
and Travellers and further push them into the criminal
justice system, just for existing nomadically. I urge the
Government to rethink these harmful proposals.

Victoria Atkins: I am very grateful to Opposition
Members for debating this matter, because it gives me
the opportunity to clear up some of the misunderstandings
that appear to have arisen during the course of the Bill
being debated and scrutinised by Parliament, and indeed
by organisations outside Parliament.

We know that the vast majority of Travellers are
law-abiding citizens, but when damage, disruption or
distress is caused where a person resides on land without
consent, it can affect local communities as well as
landowners. Residents often feel helpless as their land
or local amenities are damaged or disrupted, and councils
are left with huge clean-up bills in some cases. In 2016,
Birmingham City Council incurred costs of £700,000
due to evictions and clean-up costs resulting from harmful
unauthorised encampments—that is £700,000 of taxpayers’
money. It is only right that the Government seek to
protect citizens who are adversely affected by harmful
unauthorised encampments, and to deter them from
being set up in the first instance.

We have held consultations on this issue. In the 2018
Government consultation on enforcement powers for
unauthorised encampments, it was made clear that people
want to see greater protection for local communities,
and for the police to be given greater powers to crack
down on unauthorised encampments. In 2019, we ran a
further consultation in which we asked how we should
extend those powers. Some 66% of the people responding
on behalf of local authorities were in favour of a new
criminal offence for intentional trespass. At the start of
our proceedings in oral evidence, we heard powerful
accounts from PCC Alison Hernandez about the impact
of unauthorised encampments in her area of Devon
and Cornwall. Only today we have heard from my right
hon. Friend the Member for Scarborough and Whitby,
and from my hon. Friends the Members for Ashfield
and for Blyth Valley, about the impact that unauthorised
encampments and harmful behaviour within those
encampments have had on their constituencies.

It is that caveat that is critical when we are looking at
these clauses. Clause 61 introduces a new criminal offence
for people residing on private or public land with vehicles
who refuse to leave, without a reasonable excuse, when
asked to do so, but only when they have caused, or are
likely to cause, significant damage, disruption or distress.
That is the key: that is what I kept asking those who
spoke against these provisions during the evidence sessions.
It is clear that for this offence to be committed, the
conditions set out in subsection (4) of the proposed new
section must be met: in other words, in a case where the
person is residing on the land, significant damage or
disruption has been caused or is likely to be caused as a
result of P’s residence.

Ian Levy: Would the Minister clear a point up for me,
just so I can get straight in my head what this Bill is
setting out to do? A few years ago, we had the tall ships
regatta in Blyth, and all the caravan sites were full, the
bed and breakfasts were full, the hotels were full—it
was a fantastic time. We had a massive influx of people
coming to Blyth Valley. My cousin is a landowner, and
he was asked by a group of people who were coming
down whether he could turn over part of a field so that
people could put their caravans there. About 50 caravans
turned up in total. They stayed, they enjoyed the weekend,
and they cleared up after themselves—they had a litter
pick when they left, putting all the rubbish to one side.
My cousin did not charge the group, but they brought
toys for the kids and flowers for his wife. The Bill is not
setting out to stop tourism, is it? It is not setting out to
stop that guy in his caravan or that man with his camper
van. It is to stop the unlawful things that go on: litter,
breaking into houses, and anything like that. If the
Minister could clear that up for me, that would be
fantastic.

Victoria Atkins: I thank my hon. Friend for his
contribution, and I am really happy to clarify this. I
understand the concerns that have been voiced, but
there is clearly a great deal of misunderstanding as to
how these provisions are intended to act. They are
intended to address the criminal, damaging, disrupting
or distressing behaviour that arises from some unauthorised
encampments—certainly not all; we are caveating this
very carefully. Where there are unauthorised encampments
in which people are behaving in a way that is causing, or
is likely to cause, significant disruption, damage or
distress, that is the behaviour we are trying to target.

I have listened very carefully to the arguments from
the Opposition, particularly those regarding the provision
of authorised encampments, and I am going to come on
to the details of the Government’s plans for that in due
course. However, to say that the answer to this behaviour
is to provide authorised encampments is to miss the
intention and, indeed, the very drafting of this clause.
People can go on to a piece of land without agreement,
but this offence will not be committed unless the conditions
in subsection (4) are met. That is why I asked some of
the witnesses, “What is an acceptable level of distress?”
We as constituency MPs need to be able to look our
constituents in the eye when we are voting on this
legislation and say, “We have weighed up what may be
significant disruption, what may be significant damage
and what may be significant distress, and have tried to
ensure that we are representing your views when we are
opining on this piece of legislation.”
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Mr Goodwill: The Minister will be aware that quite
often, this land is agricultural land, which is needed for
farmers and landowners to graze their stock. In a dry
season, as it was earlier in this season, the last thing that
farmers want is land that they can use for their own
livestock being taken over and possibly used for the
grazing of the horses of people who have come on to
their land.

Victoria Atkins: Of course, it will not just be a question
of horses. My farmers have the pleasure of farming
some of the greatest, highest-quality agricultural land
in the country, and they go to great efforts to ensure
that their arable fields are ploughed, sowed, and treated
to ensure optimum production of crop yields in each
and every field that they farm. The use of a large
vehicle—or, indeed, many large vehicles—which is not
farm machinery and therefore not driven by the person
who tends to a field going on to that field can cause
damage. At this time of year, when driving around
agricultural areas, one will see entrances to fields blockaded
with all sorts of large items to try to ensure that they are
not trespassed upon in the way that we are trying to
tackle in the Bill.

3.45 pm

I draw to colleagues’ attention the fact that we have
caveated damage, distress and disruption with the word
“significant”. We have tried throughout the Bill to
strike a proportionate balance between landowners’
and communities’ rights to the peaceful enjoyment of
and access to property and land, and Travellers’ rights
to lead a nomadic way of life in line with their cultural
heritage. The qualifying condition of “significant”damage,
disruption or distress means that a higher threshold
must be met than under the existing powers for tackling
unauthorised encampments in the Criminal Justice and
Public Order Act 1994, which clause 62 amends. Under
the provisions of the 1994 Act, the test is simply causing
damage, disruption or distress, so the higher threshold
in the Bill helps to ensure that the offence and the
powers of arrest, seizure or forfeiture are proportionate.

Alex Cunningham: The Minister places a lot of stock
in the word “significant”. To play devil’s advocate—perhaps
against myself—she may be holding out a false promise
to some of the communities we have heard described
today. If a gang of Travellers turn up with 10 caravans,
move on to someone’s land illegally—or it would be
illegal under the Bill—take their rubbish away and do
the work they want to do in the area, they will not be
caught by the provision because they will not have
caused “significant damage”. Communities across the
country think that the Conservative Government are
about to deliver all-encompassing, “we can move the
Travellers on” legislation, but it is simply not the case.

Victoria Atkins: In that scenario, the hon. Gentleman
is right, in that we are addressing the behaviour that is
set out in proposed new section 60C(4). In the event of
a travelling community behaving as he describes, all the
existing civil measures that a landowner can rely upon
are there to move them on. We are trying to deal with
behaviour that causes significant damage, distress and
disruption where encampments are unauthorised. We
are balancing things carefully because we want to address
the serious scenarios that my hon. Friends have described
in their constituencies.

As we have touched on in other contexts, the word
“significant” is widely used in legislation, for example in
section 14A of the Public Order Act 1986 on “Prohibiting
trespassory assemblies”, which refers to “significant
damage”. The criminal offence is committed only when
a person resides or intends to reside on the land without
consent with a vehicle. That avoids criminalising other
forms of trespass, for example, the offence does not
apply to a hiker, someone who is homeless or someone
who inadvertently strays on to private land. I know that
many colleagues of all parties have received communications
from clubs, associations and people who have taken the
time to write to their Member of Parliament or the
Home Office on the issue and we very much hope that
this will provide them with welcome reassurance. We all
have the right to enjoy the beautiful national parks and
green spaces that this great country has to offer and we
will be able to continue to exercise that right.

The types of harms caught by the offence are defined
in clause 61 and cover many of the problems we have
been told that residents and landowners face through
some unauthorised encampments. These include significant
damage to land, property and the environment, as well
as threatening behaviour to residents and landowners.
Regarding distress, an offence is committed only if
significant distress has been caused or is likely to be
caused as a result of offensive conduct, which is then
defined within the Bill. It is therefore not possible for an
offence to be caught if a person is distressed by the mere
presence of an unauthorised encampment on the land.
That is where the civil measures I referred to earlier will
come into play.

I was challenged with an example where a landowner
is distressed and demands the police arrest someone. As
with every other criminal offence, the police will only
arrest someone if they are doing so in the course of
their duties under the Police and Criminal Evidence Act
1984. They cannot and must not arrest someone just
because a landowner or anyone else happens to demand
it. It is important as we are discussing the Bill that we
bear in mind the wider checks and balances within the
criminal justice system and the wider principles that
apply across all criminal offences.

If someone has met the previously mentioned conditions,
to be guilty of the offence, they must fail to comply with
the request to leave as soon as reasonably practicable
and without reasonable excuse. The duties of the police
in relation to safeguarding the vulnerable when taking
enforcement decisions will continue to apply, as with
any other criminal investigation.

The penalties are consistent with squatting legislation
and existing powers to tackle unauthorised encampments.
The offence is also accompanied by a power for the
police to seize the vehicle and other property of the
person committing the offence, which ensures that
enforcement action is effective and could also have a
deterrent effect. Seizure powers are already conferred
on the police in relation to failure to comply with a
police direction under the 1994 Act. It is right that the
police should have equivalent powers in the context of
the new criminal offence.

The seizure power is proportionate. Where possible,
police decisions to arrest and seize vehicles should
continue to be taken in consultation with the local
authority which, where possible, would need to offer
assurance that it has relevant measures in place to meet
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any welfare and safeguarding needs of those affected by
the loss of their accommodation. The police will continue
to undertake any enforcement action in compliance
with their equality and human rights obligations.

The shadow Minister set out the police evidence on
these new powers. The responses to the 2018 consultation
showed a clear desire from the public for the police to be
given more powers to tackle unauthorised encampments,
but unauthorised Traveller sites require a locally driven,
multi-agency response, led by local authorities and
supported by the police. There are incentives in place
for local authorities to encourage the provision of authorised
Traveller pitches. Local planning authorities should continue
to assess the need for Traveller accommodation and
identify land for sites.

It is only right that the police are given the powers to
tackle instances of unauthorised encampments that
meet the conditions of proposed new subsection (4). We
are very pleased that the Opposition are adopting the
position that we should legislate for changes to police
powers when requested by the police, because that gives
us hope that they will support the measures in part 3,
which we have just debated and which have been requested
by the police.

This new offence is not targeted at any particular
group. Rather, anyone who causes significant damage,
disruption or distress in the specified conditions and
who refuses to leave without reasonable excuse when
asked to do so will be caught by the offence.

Section 61 of the 1994 Act is currently exercisable
where any of the trespassers has caused damage to the
land or to property on the land or used threatening,
abusive or insulting words or behaviour towards the
occupier, Under the amendments in clause 62, the relevant
harms comprise damage, disruption or distress, including
environmental damage, such as excessive noise and
litter. The harms do not need to be significant for police
to be able to direct trespassers away in the first instance.
That will make it easier for the police to direct trespassers
away where encampments are causing problems for
landowners, communities or businesses.

We have also increased the period in which trespassers
directed away from the land must not return, from three
months to 12 months. That is designed to strengthen
enforcement powers, acting as a greater deterrent in the
first place, and to protect more proportionately the
rights of landowners and local communities. We are
also enabling the police to direct trespassers away from
land that forms part of a highway, to ensure that
directions can be given to trespassers on roads.

Our overarching aim is to ensure fair and equal
treatment for Travellers in a way that facilitates their
traditional nomadic way of life while respecting the
interests of local residents and the settled community.
We recognise that the vast majority of Travellers are
law-abiding citizens, but unauthorised sites can often
give an unfair negative image of nomadic communities,
and cause distress and misery to residents who live
nearby. We are equally clear that we will not tolerate law
breaking.

Statutory guidance will be issued, as provided for in
clause 63, and will outline examples of what might
constitute a reasonable excuse for not complying with

the request to leave. That guidance will be vital to
support the police in discharging those functions and
will help to ensure a consistent application of the powers
across England and Wales. The police must have regard
to the guidance when exercising the relevant functions.
We envisage that the guidance will set out, for example,
what might constitute significant damage, disruption
and distress, and what might constitute a reasonable
excuse, where someone fails to comply with a request to
leave the land. It will be up to the police and courts to
decide whether someone has a reasonable excuse for
not complying, depending on the specific facts of that
case.

We recognise the rights of Travellers to follow a
nomadic way of life, in line with their cultural heritage.
Our aim is for settled and Traveller communities to be
able to live side by side harmoniously, and we hope that
the clear rules and boundaries that we are putting in
place will facilitate that. We remain committed to delivering
a cross-Government strategy to tackle the inequalities
faced by Gypsy, Roma and Traveller communities. The
planning policy for Traveller sites is clear that local
planning authorities should assess the need for Traveller
accommodation and identify land for sites. Local housing
authorities are required to assess their housing and
accommodation needs under the Housing Act 1985,
including for those who reside in caravans. There is
wider Government support for the provision of Traveller
sites via the new homes bonus, which provides an incentive
for local authorities to encourage housing growth in
their areas, and rewards net increases in effective housing
stock, including the provision of authorised Traveller
pitches.

Alex Cunningham: Does the Minister have an idea
what the Government’s plans are in terms of the number
of sites that are likely to be created over the next three
to five years?

Victoria Atkins: That is a matter for local authorities.
We have the planning policy for Traveller sites, which is
down to the local planning authority. In the hon.
Gentleman’s area, I know not whether his local council
agrees with him that there should be more sites, but it
would be a matter for the local authority to address
with local residents.

We remain committed to delivering the strategy to
tackle the inequalities faced by the communities that
we have discussed. There is the additional affordable
homes programme for local authorities to deliver a wide
range of affordable homes to meet the housing needs
of people in different circumstances and different
housing markets, including funding for new Traveller
pitches.

We believe that we have struck the right balance
between the rights of those who live a nomadic way of
life and the rights of local communities to go about
their lives without the significant damage, disruption
and distress outlined in proposed new section 60C(4),
which, regrettably, some unauthorised encampments
cause. I therefore commend clauses 61 to 63 to the
Committee.

4 pm

Question put, That the clause stand part of the Bill.
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The Committee divided: Ayes 7, Noes 2.

Division No. 10]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos Cunningham, Alex

Question accordingly agreed to.

Clause 61 ordered to stand part of the Bill.

Clause 62

AMENDMENTS TO EXISTING POWERS

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 7, Noes 2.

Division No. 11]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos Cunningham, Alex

Question accordingly agreed to.

Clause 62 ordered to stand part of the Bill.

Clause 63

GUIDANCE ON EXERCISE OF POLICE POWERS IN RESPECT

OF TRESPASSERS ON LAND ETC

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 7, Noes 2.

Division No. 12]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos Cunningham, Alex

Question accordingly agreed to.

Clause 63 ordered to stand part of the Bill.

Clause 64

CAUSING DEATH BY DANGEROUS DRIVING OR CARELESS

DRIVING WHEN UNDER THE INFLUENCE OF DRINK OR

DRUGS: INCREASED PENALTIES

Question proposed, That the clause stand part of
the Bill.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): It is, as always, a great
pleasure to serve under your chairmanship, Mr McCabe.
The clause fulfils the Government’s long-standing
commitment to increase the maximum penalty for the
offences of, first, causing death by dangerous driving
and, secondly, causing death by careless driving while
under the influence of drink or drugs from, in both
cases, the current maximum sentence of 14 years to life
imprisonment.

As members of the Committee will know, in response
to the consultation on driving offences and penalties
some time ago, the Government proposed to take forward
various changes in the law, including these, and all of
them received overwhelming public support and support
from other consultees. By enacting this clause we are
delivering on the result of that consultation and on a
long-standing commitment. That means that when
sentencing people for these very serious offences, the
courts can sentence up to life imprisonment if the judge
sees fit.

Many hon. Members will have constituency cases
where families have suffered the terrible trauma of a
loved one being killed by a dangerous or careless driver
who was driving when drunk. I have certainly encountered
a number of such cases in the last six years as a
constituency MP, as I am sure each and every Member
here has. The criminal justice system can never adequately
compensate for the grief caused by the loss of a loved
one in such terrible circumstances, but these changes
will mean that courts now have the power to make sure
that the punishment truly fits the crime.

It is appropriate that the maximum sentences for
causing death by dangerous driving and causing death
by careless driving while under the influence are increased
from 14 years to life imprisonment. I commend these
measures to the Committee.

Alex Cunningham: I am pleased to offer the Opposition’s
enthusiastic support for clauses 64 to 66, and particularly
for clause 64, which will increase the maximum penalties
for the offences of causing death by dangerous driving
and causing death by careless driving while under the
influence of drink or drugs from 14 years’ imprisonment
to imprisonment for life.

I pay tribute to my hon. Friends the Members for
Barnsley East (Stephanie Peacock) and for Barnsley
Central (Dan Jarvis) for their committed work to increase
the penalty for those guilty of causing death by dangerous
driving to life imprisonment and for the Bill they have
promoted and supported. My hon. Friend the Member
for Barnsley East has worked alongside the family of
Jaqueline Wileman, from Grimethorpe, who was 58 when
she was struck and tragically killed by a stolen heavy
goods vehicle in September 2018. I offer my sincerest
thanks to the Wileman family for their tireless campaign
for change, which they are now able to see become a
reality.

Other families of victims of these awful crimes have
also long campaigned to see these changes, such as the
family of Violet-Grace, who died from injuries inflicted
as a result of a car crash caused by individuals driving
dangerously in March 2017. I hope that this change in
the law, which they have fought to bring forward, will
provide some small solace that dangerous drivers who
kill will, in future, feel the full force of the law.
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Work to address this important issue has been energetic
on both sides of the House, and it was the right hon.
Member for Maidenhead (Mrs May) who introduced
the Death by Dangerous Driving (Sentencing) Bill in
July 2020, as a private Member’s Bill co-sponsored by
my hon. Friends the Members for Barnsley East and for
Barnsley Central. We are therefore fully supportive of
the Government’s proposal to provide the court with a
wider range of penalties to ensure that sentences are
proportionate and reflect the seriousness of the offending.

The urgent need for this change is illustrated by the
fact that, in 2019, over 150 people were sentenced for
causing death by dangerous driving. Of those offenders,
around 95% received an immediate custodial sentence,
of which over 15 received a sentence of more than
10 years. If 10% of offenders are already being sentenced
near the maximum threshold, it seems the time is ripe to
provide the court with wider sentencing powers for
these offences so that offenders are dealt with consistently
and fairly.

Although we are fully supportive of these changes, I
note that there has been some delay in introducing
them. The Government committed to changing the law
on causing death by dangerous driving following a
review in 2014—seven years ago. As the Minster said, it
has been a long-standing commitment. There was also a
consultation in 2016, which the Government responded
to in 2017, committing to the legislative changes that
are now in the Bill. The private Member’s Bill brought
forward by the right hon. Member for Maidenhead last
year was a real nudge along to the Government, following
a perceived dropping of the ball. I would normally say,
“Better late than never,” but for a measure as serious as
this, and with hundreds of families losing loved ones to
dangerous drivers in the intervening years, I wonder
what held the Government up for so long.

Speaking of delays, Cycling UK said that, although it
cautiously supports these proposals, it fears they will do
very little to address the many serious problems with
the framework of road traffic offences and penalties. I
understand that the Government promised a full review
of the framework back in 2014, but it has never happened.
I would welcome an update from the Minister on the
wider review, which could look at the utilisation of
driving bans.

We fully support the proposals in clause 65, which
introduces the new offence of causing serious injury by
careless or inconsiderate driving, and sets the maximum
penalty for the offence on indictment at two years’
imprisonment.

The Chair: Mr Cunningham, we are still on clause 64.

Alex Cunningham: In that case, I will sit down and
address that point later.

Chris Philp: I have nothing further to add to my
earlier answers. We keep these matters under continual
review. There are no plans to make changes just at the
moment, but we do of course keep an eye on these
matters.

Alex Cunningham: A review was promised in 2014. Is
that review likely to be held soon?

Chris Philp: I am afraid that I have no specific information
on that, other than to say that we keep an eye on these
matters on an ongoing basis.

Question put and agreed to.

Clause 64 accordingly ordered to stand part of the Bill.

Clause 65

CAUSING SERIOUS INJURY BY CARELESS, OR

INCONSIDERATE, DRIVING

Chris Philp: This clause has a very similar intention
to the previous clause, in that it introduces a new
section 2C offence into the Road Traffic Act 1988 to fill
a lacuna in the existing legislation. It does that by
introducing a new offence of causing serious injury by
careless or inconsiderate driving. There is currently no
offence that covers this, so we are filling a gap that exists
in the current legislation.

The new offence created by the clause is committed if
a person causes serious injury by driving a car or
another mechanically propelled vehicle on a road or
public place without due care and attention or without
reasonable consideration for other road users and, while
doing so, causes serious injury.

The maximum custodial penalty for the offence on
indictment will be two years’ imprisonment or a fine.
The maximum custodial penalty on summary conviction
will be 12 months or a fine. Until such time as section
224 of the sentencing code is commenced, the maximum
penalty on summary conviction in England and Wales
will be read as six months.

This is an important clause, which fills a gap in the
current law and ensures that, where serious injury is caused
by someone who is driving carelessly or inconsiderately,
there will be an offence that can be prosecuted with an
appropriate penalty—in this case, a maximum of two
years if tried on indictment. I hope the Committee will
agree that this is a sensible measure and will support the
clause.

Alex Cunningham: As I prematurely said some minutes
ago, we fully support the proposals in clause 65, which
introduces the new offence of causing serious injury by
careless or inconsiderate driving and sets the maximum
penalty for the offence on indictment, as the Minister
said, at two years’ imprisonment.

The Legal Aid, Sentencing and Punishment of Offenders
Act 2012 and the Criminal Justice and Courts Act 2015
made provision for new offences for dangerous and
disqualified driving, but left the gap the Minister referred
to in the law, relating to careless driving that results in
serious injury. As I said before, we welcome the sensible
proposal in clause 65, which fills that gap and will allow
for a penalty that recognises the high level of harm caused
by these incidents. As a result, the Opposition support
clause 66 and schedule 7, which make minor consequential
amendments as a result of clauses 64 and 65.

4.15 pm

The Minister will hear me ask about the impact that
many of the measures in the Bill will have on the prison
system. I will start here. The Opposition would welcome
further information from him about the impact on the
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prison system. I note that the impact assessment estimates
that the changes to road traffic offences will result in
about 1,300 offenders per annum receiving longer sentences.
How does he see foresee that affecting prison numbers
as a whole in the coming years? Can he say anything
further about what sentence increases for those 1,300
offenders the Government are basing their modelling
on? I raise that because the impact assessment estimates
that the combined impact of the Bill’s sentencing provisions
for adults will result in

“a total increase in the adult prison population of around 700
offenders in steady state by 2028-29 although this impact will
begin to be felt from 2021-22 with just over 200 additional
prisoners”.

The impact is to be felt very shortly indeed, and at a
time when our prison services are recovering from the
exceptional operational difficulties of the pandemic.

We know that, despite a building programme, many
of our prisons remain unfit for the vast population of
prisoners they now have to accommodate. We also
know that increased violence—both prisoner on prisoner
and prisoner on prison officer—and drugs remain a
constant problem for our hard-working governors and
prison officers to deal with. Given all the additional
prisoners that the system will have to cope with in not
just seven or eight years’ time but as early as next year,
how will the Government ensure that our prisons do
not become even more overcrowded and unsafe? While
the Minister offers reassurance on that, will he also
outline how the Government will ensure that prisons
are properly equipped to carry out important rehabilitative
work with offenders?

Chris Philp: Debates about conditions in prisons
are probably somewhat outside the scope of our
discussion, save to say that the Prisons Minister works
on a daily basis to ensure that our prisons provide the
right sort of environment, including for rehabilitative
purposes.

The shadow Minister asked about the prison population
and drew attention to the overall impact assessment for
the Bill. As he said, the impact assessment, in which
these measures are listed as measures A to C for driving
offences, estimates that 1,300 offenders may be affected.
The impact on prison places obviously depends on how
judges sentence the new offence—measure C in the
impact assessment—and how sentences vary under clause
64, which we discussed previously, given that the maximum
is being increased from 14 years to life. However, that is
all included in the overall figure of 700 places that
covers the entire Bill.

The shadow Minister asked about the availability of
prison places in the light of the pandemic. That again is
more a matter for the Prisons Minister, but the overall
prison population today is materially lower than prior
to the pandemic—I speak from memory, but I think it is
5,000 or 6,000 lower—for a variety of reasons that I am
sure the shadow Minister is aware of. Therefore, the
pressures on the prison population coming out of the
pandemic may be a little less severe than one might have
feared.

I repeat my support for the clause, which fills an
important gap in the law.

Question put and agreed to.

Clause 65 accordingly ordered to stand part of the Bill.

Clause 66

ROAD TRAFFIC OFFENCES: MINOR AND

CONSEQUENTIAL AMENDMENTS

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to consider
that schedule 7 be the Seventh schedule to the Bill.

Chris Philp: Clause 66 and schedule 7 introduce a
number of minor consequential amendments to be
made to other Acts as a result of the offence we discussed
in the previous clause. The consequential amendments
to proposed new section 2C to the Road Traffic Act 1988
—causing serious injury by careless, or inconsiderate,
driving—are among those. It inserts a new section 3ZB
and 3ZC into that Act, and tidies up various other
anomalies. In essence, they are minor, inconsequential
amendments that follow the previous clause.

Question put and agreed to.

Clause 66 accordingly ordered to stand part of the Bill.

Schedule 7 agreed to.

Clause 67

COURSES OFFERED AS ALTERNATIVE TO PROSECUTION:
FEES ETC

Question proposed, That the clause stand part of
the Bill.

Victoria Atkins: Clause 67 provides a specific statutory
power for the current charging arrangements for education
courses offered for minor driving offences as an alternative
to a fixed penalty or prosecution. Those courses help to
improve road safety and reduce the burden on the
criminal justice system. The provisions in this clause
will not change the way in which courses are offered,
administered or run, but will provide greater transparency
over the way that fees are set. A local policing body may
charge a fee to cover the cost of the approved course,
but also include an uplift as a contribution towards the
cost of promoting road safety, including road safety
partnerships and speed cameras.

The clause will also allow the Home Secretary to
prescribe in secondary legislation the types of courses
in which motorists may be charged, the maximum amount
that may be charged and the way that the charge can be
used. It will allow provision to be made to prevent
courses from being offered to repeat offenders. That
means that any potential repeat offenders will face the
deterrent of fixed penalty fines and penalty points on
their licence. Equivalent provisions are made for Northern
Ireland, and there are allowances for corresponding or
similar provision for Scotland, following consultation
with the Lord Advocate.

Bambos Charalambous: We support clause 67 and
welcome that the charging regime for courses offered as
an alternative to prosecution will be placed on a statutory
footing. It makes a lot of sense that a course cannot be
offered to repeat offenders, but I would like to ask the
Minister a question about proposed new part 4B,
section 91G, which states:

“A fee may be set at a level that exceeds the cost of an approved
course and related administrative expenses, but any excess must
be used for the purpose of promoting road safety.”
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Can the Minister provide an example of why a fee
would be set at a level that exceeds the cost, and how
much that could be? How much do the fees vary across
police forces? Police forces can decide which courses to
offer, so not all courses will be available in all areas. The
same offence committed in different force areas may be
dealt with in different ways.

What will the clause do to ensure that there is a
consistent application of diversionary courses across
the country? If the courses are to be effective methods
of deterrence and rehabilitation of offenders, it is important
that their use be consistent. In its 2016 report, the
Transport Committee said of diversionary courses:

“There are clearly concerns about the transparency of the
operation and funding of diversionary courses, reinforced by the
variations in fees between force areas and the profits earned by
providers.”

It also recommended that:

“the costs for diversionary courses should be standardised nationwide
unless there is a clear and convincing reason not to do so…so that
the public can be confident in the transparency of these courses.”

Although clause 67 allows the Secretary of State to
specify in regulations the level of fees, use of fee income
and how fees are to be calculated, can the Minister tell
us whether a standardised cost may be considered in
secondary regulations?

Victoria Atkins: As I said, the clause permits charges
to be laid in excess of the cost of the approved course,
but will also permit a contribution towards the cost of
promoting road safety, including road safety partnerships
and speed cameras. In principle, that seems to be a good
approach; if one falls foul of driving legislation, a
contribution to the costs of keeping our streets safe
locally seems to be a proportionate response.

The current course fee is approximately £100, but
that can vary according to local course arrangements.
The types of course offered and course costs can be
found on the national driver offender retraining scheme,
which is available online at www.ukroed.org.uk. The
type of course offered and the costs can vary by police
force and supplier, but we want to ensure that there is
greater transparency in the way that fees are set, enabling
the setting of maximum amounts that can be charged to
provide, run and administer such courses. There is no
immediate intention to introduce standard fees unless it
is considered appropriate after consultation with relevant
stakeholders.

Question put and agreed to.

Clause 67 accordingly ordered to stand part of the Bill.

Clause 68

CHARGES FOR REMOVAL, STORAGE AND DISPOSAL

OF VEHICLES

Question proposed, That the clause stand part of
the Bill.

Victoria Atkins: The police have the power to remove
vehicles that are illegally, dangerously or obstructively
parked, broken down or abandoned, including after
theft or a road traffic collision. The cost of the recovery,
storage and disposal of such vehicles should not fall to
the police or the taxpayer.

Clause 68 will clarify the legal basis for the police’s
charging for vehicle recovery under the Road Traffic
Regulation Act 1984. That will ensure that the police
can continue to recover the cost of removing, storing
and disposing of vehicles, including those causing an
obstruction or danger—for example, vehicles damaged
in a road traffic collision. The clause will also ensure
that all appropriate authorities covered under the 1984
Act can continue to recover such costs, which includes
the Secretary of State and Highways England.

Bambos Charalambous: Clause 68 is described in the
explanatory notes as being intended

“to return to a statutory footing”

the legal basis for charging for removing or impounding
vehicles. However, in an article in the Daily Mail, it has
been described as fixing an “incredible legal gaffe”.

The powers to charge for vehicle removal, storage
and disposal were actually introduced in 1984, but the
explanatory notes explain that

“the police’s power to charge for the removal, storage and disposal
of vehicles within the meaning of ‘civil enforcement areas for
parking contraventions’”

seems to have been inadvertently removed due to a
drafting error. At the same time, the power of local
authorities, the Secretary of State and strategic highways
companies to charge for the removal, storage and disposal
of vehicles were also inadvertently removed.

I want to ask the Minister about the implications of
the error, and what changes or problems the passing of
clause 68 might bring. Will the many drivers who for the
past 30 years have been charged when the legal basis for
that charge did not actually exist be able to take legal
action? Will the Government review what has happened?

Howard Cox, of the motoring pressure group
FairFuelUK, has said:

“Drivers who in the last 30 years have been charged illegally
should demand their vehicle confiscation costs be repaid in full.
They should be checking that they have the historic paperwork to
mount a legal challenge. This is not a question of their offences
being right or wrong—it is down to the government’s incompetence
that is off the scale. The authorities and those responsible must
pay for this idiocy.”

Jeanette Miller, of the Association of Motor Offence
Lawyers, told the Daily Mail that it was

“a major error in the legislation that has resulted in goodness
knows how many millions being charged to motorists without
any lawful basis”.

She added:

“Where this leaves motorists in terms of seeking refunds is
difficult to say. There is a limitation period of six years in
pursuing civil claims, but this can start from the date of the
breach or, crucially, the date of knowledge.”

The fees for storage and release of vehicles can be
hundreds of pounds. The police and other bodies can
charge £150 to tow a vehicle, and car-owners can also be
charged up to £20 a day for storage of a car and up to
£75 to dispose of it. The Government’s impact assessment
says:

“There are no impacts associated with this measure. The new
provision returns to a statutory footing the position as it applied
before the inadvertent removal of these powers due to a drafting
error. There will be no additional impact beyond that.”
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It is hard to believe that there will be no impact if
potentially millions of people have been charged for the
storage and release of vehicles when there was no legal
basis for that charge.

There is not simple data collection on the number of
impounded vehicles, so could the Minister provide us
with some figures for how many people she estimates
have been affected by this error since 1991?

I also ask the Minister what this will mean for our
cash-strapped police forces, local authorities and highways
agencies. They could face huge bills if they are forced to
compensate drivers for their legal costs, so this error
could have serious, wide-ranging consequences. I hope
the Minister can reassure the Committee that the
Government will be taking swift action to come up with
a solution, so that this mistake does not become a
national scandal.

4.30 pm

Victoria Atkins: I thank the hon. Gentleman for
setting out the history of the regulation and its drafting.
The police have other powers to charge for the removal
of vehicles used in a manner that is causing alarm,
distress or annoyance, or being driven without a driving
licence or insurance. The only power affected was the
power to charge for the removal of vehicles that were
abandoned or broken down.

This provision clarifies the statutory basis of the
ability of the police, Secretary of State or strategic
highways companies to charge for vehicle recovery.
Local authorities were not affected, as the amendment
to the 1984 Act focused on the powers of local authorities
and inadvertently removed other powers to charge. We
believe it has been right for the police to continue to
charge for vehicle recovery: that has avoided costs being
borne by the taxpayer, and has allowed the police to
continue removing abandoned vehicles to keep roads
safe for other drivers and pedestrians. If the police were
unable to deal with vehicle removal, significant
inconvenience would be caused to the travelling public
and commerce by the obstruction of highways by vehicles.

The hon. Gentleman stated some of the fees that can
be charged. It is important to explain the thinking
behind those: police contracts require operators to deal
with a range of different vehicles, provide a guaranteed
speedy response, and to have specialist equipment and
secure storage facilities. Vehicles are often accident-damaged,
do not free-wheel and are difficult to access—or they
may require forensic examination, and must therefore
be removed and stored with the highest standards of
professionalism. I believe that is all I can do to assist the
hon. Gentleman with his queries.

Question put and agreed to.

Clause 68 accordingly ordered to stand part of the Bill.

Clause 69

PRODUCTION OF LICENCE TO THE COURT

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to consider
the following:

Clauses 70 to 73 stand part.

That schedule 8 be the Eighth schedule to the Bill.

Clause 74 stand part.

That schedule 9 be the Ninth schedule to the Bill.

Clause 75 stand part.

Victoria Atkins: Clauses 69 to 74 and schedules 8
and 9 update the law in relation to the production and
surrender of driving licences, so as to streamline the
processes for the electronic endorsement of driving
licences by removing the need for the physical licence to
be produced. They also strengthen the rules for the
surrender of driving licences where a driver faces
disqualification.

The current legal requirement to produce and surrender
the driving licence as part of the endorsement process
is now outdated. In 2015, the paper driving licence
counterpart, which previously recorded the endorsement,
was abolished, and the information is now only recorded
on Driver and Vehicle Licensing Agency electronic drivers’
records. There is therefore no need for a physical driving
licence to be produced and surrendered for an endorsement
to be recorded on an individual’s driving record. The
only need for a licence to be produced and surrendered
is when the driver may be sentenced to disqualification
or is actually disqualified. The clauses and schedules
bring the law up to date, removing any need for individuals
to deliver or post their licence before a hearing, and
leaving only a duty to take their licence to court if there
is a hearing and if they attend.

Clause 70 provides the Secretary of State—in practice,
the Driver and Vehicle Licensing Agency—with the
power to require the surrender of a driving licence to
the agency where a court has ordered disqualification.
Failure to do so would be a summary offence, carrying
a maximum penalty of a level 3 fine—currently £1,000.
Where an individual is disqualified, the court will notify
the DVLA and forward the licence to it when it has
been surrendered at court. When it has not been surrendered
at court, the DVLA will follow up production of the
licence with the disqualified driver using the new power.

The clauses also remove the need for the production
and surrender of the driving licence and allow police
constables and vehicle examiners to issue a fixed penalty
notice without checking and retaining a physical driving
licence.

Clause 75 is included at the request of the Scottish
Government. Its objective is to make better use of
police and judicial resources in Scotland. Currently, the
police throughout Great Britain have the power to issue
a conditional offer of a fixed penalty notice under
sections 75 to 77A of the Road Traffic Offenders Act 1988.
The scheme was introduced in 1989 as an alternative to
prosecution for certain low-level road traffic offences.
Once a conditional offer of a fixed penalty is issued, an
individual has 28 days to accept the offer and make
payment. In Scotland, if the offer is not accepted or the
recipient fails to take any action, the police will submit
a standard prosecution report to the Crown Office and
Procurator Fiscal Service for consideration of whether
a prosecution should take place.

Clause 75 grants the power to issue fixed penalty
notices on the spot in Scotland for minor road traffic
offences. That power is already available in England
and Wales. In contrast to the position with conditional
offers of fixed penalty notices, when the recipient of a
fixed penalty notice fails to respond it simply becomes a
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registered fine at one and a half times the original
penalty. That approach is attractive to the Scottish
Government as a means of reducing the burden on the
police, prosecutors and courts while preserving the recipient’s
right to challenge a fixed penalty notice, should they
wish to do so.

The clause will apply in the first instance to the
police, but the Scottish Government want to be able to
consider its potential extension to traffic wardens and
vehicle examiners at their own pace and following further
consideration.

I commend the clauses and schedules to the Committee.

Alex Cunningham: The Opposition also support the
remaining clauses in part 5. They are sensible, helpful
and well evidenced, and we are glad to offer our support
for them. Currently, when a fixed penalty notice has
been issued, a driver must surrender their licence to the
relevant authority, but since the paper counterpart
licence was abolished in 2015, there is no need for a
driving licence to be produced for an endorsement to be
recorded against a driver’s driving record.

Clauses 69 to 74 will finally remove the redundant
requirement for a physical driving licence to be produced
when a fixed penalty notice has been issued and they
will also strengthen the rules for the surrender of driving
licences when a driver faces disqualification.

Clause 69 will amend section 27(1) of the Road
Traffic Offenders Act 1988 to provide that courts are no
longer required to oblige licence production. Instead,
the courts will be provided with powers that they may
exercise at their discretion. This power will apply both
where the court proposes to disqualify and where it
disqualifies a licence.

Clauses 70 and 71 make further amendments to the
1988 Act, the effect of which, when taken together with
clause 69, is to remove the need to produce a driving
licence from the fixed penalty process. This streamlining
is welcome and hopefully will in some small way reduce
the administrative burden on our under-resourced and

overstretched courts system, as it will no longer need to
handle the physical licence where a driver faces endorsement,
but not disqualification.

In recent years, attempts have been made to update
the law in this area through private Members’ Bills,
which have had Government support. The attempt made
by the hon. Member for Mid Dorset and North Poole
(Michael Tomlinson) fell after its Committee stage because
of the 2017 general election. The attempt made in the
2017-to-2019 Session by the right hon. Member for
Dumfries and Galloway (Mr Jack) did not even manage
to progress past its First Reading. I am glad that the
Government are at last introducing the measure in a
Government Bill in Government time.

We are also content with clause 75, which extends the
police power that the police in England and Wales currently
have to issue on-the-spot fines for certain moving traffic
offences to police in Scotland. I am aware of the
Department for Transport’s joint consultation with the
Scottish Government on this topic from 2018. Doesn’t
it take a long time for things to happen in law? The
majority of the responses to the consultation supported
the proposed changes and seemed to indicate the need
for fixed penalty notice reform in Scotland for suspected
road traffic offences, which the Government are sensibly
introducing here.

Allan Dorans: I wish to confirm that the Scottish
Government welcome the clauses that affect Scotland.

Question put and agreed to.

Clause 69 accordingly ordered to stand part of the Bill.

Clauses 70 to 73 ordered to stand part of the Bill.

Schedule 8 agreed to.

Clause 74 ordered to stand part of the Bill.

Schedule 9 agreed to.

Clause 75 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

4.41 pm

Adjourned till Thursday 10 June at half-past Eleven o’clock.
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Written evidence reported to the House

PCSCB24 Travelling ahead: Wales.

PCSCB25 The Magistrates Association

PCSCB26 Iryna Pona, The Children’s Society
(supplementary submission)

PCSCB27 Howard League for Penal Reform

PCSCB28 Fair Trials

PCSCB29 Chief Superintendent Paul Griffiths, President,
Police Superintendents’ Association (supplementary
submission)

PCSCB30 Local Government Association (supplementary
submission)

PCSCB31 Dr Robert Jones, Lecturer in Criminology,
University of South Wales

PCSCB32 British Transport Police

PCSCB33 Maureen Martin et al (re: Reject New Clause 43)
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Public Bill Committee

Thursday 10 June 2021

(Morning)

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

11.30 am

The Chair: Before we begin, I have a few preliminary
reminders for the Committee. Please switch electronic
devices to silent. No food or drink is permitted during
sittings of the Committee, except the water provided. I
remind Members to observe physical distancing. Members
should sit only in the places that are clearly marked, and
it is important that they find their seats and leave the
room promptly to avoid delays for other Members and
staff. Members should wear face coverings in Committee
unless they are speaking or medically exempt. Hansard
colleagues would be grateful if Members emailed their
speaking notes to hansardnotes@parliament.uk.

We now resume line-by-line consideration of the Bill.
The selection list for today’s sitting is available in the
Room. I remind Members wishing to press a grouped
amendment or new clause to a Division that they should
indicate their intention when speaking to their amendment.

Clause 76

DIVERSIONARY AND COMMUNITY CAUTIONS

Alex Cunningham (Stockton North) (Lab): I beg to
move amendment 11, in clause 76, page 70, line 38, leave
out “diversionary” and insert “conditional”.

The Chair: With this it will be convenient to discuss
the following amendments:

12, in clause 76, page 71, line 2, leave out “diversionary”
and insert “conditional”.

13, in clause 76, page 71, line 7, leave out “Diversionary”
and insert “Conditional”.

14, in clause 76, page 71, line 10, leave out “diversionary”
and insert “conditional”.

15, in clause 76, page 71, line 16, leave out “diversionary”
and insert “conditional”.

18, in clause 77, page 71, line 24, leave out “diversionary”
and insert “conditional”.

19, in clause 77, page 71, line 31, leave out “diversionary”
and insert “conditional”.

20, in clause 77, page 72, line 3, leave out “diversionary”
and insert “conditional”.

21, in clause 77, page 72, line 6, leave out “diversionary”
and insert “conditional”.

22, in clause 77, page 72, line 8, leave out “diversionary”
and insert “conditional”.

23, in clause 78, page 72, line 11, leave out “diversionary”
and insert “conditional”.

24, in clause 78, page 72, line 15, leave out “diversionary”
and insert “conditional”.

25, in clause 78, page 72, line 20, leave out “diversionary”
and insert “conditional”.

26, in clause 78, page 72, line 34, leave out “diversionary”
and insert “conditional”.

27, in clause 79, page 72, line 38, leave out “diversionary”
and insert “conditional”.

28, in clause 79, page 72, line 42, leave out “diversionary”
and insert “conditional”.

29, in clause 80, page 73, line 36, leave out “diversionary”
and insert “conditional”.

30, in clause 81, page 74, line 7, leave out “diversionary”
and insert “conditional”.

31, in clause 81, page 74, line 14, leave out “diversionary”
and insert “conditional”.

32, in clause 82, page 74, line 25, leave out “diversionary”
and insert “conditional”.

34, in clause 83, page 74, line 29, leave out “diversionary”
and insert “conditional”.

35, in clause 83, page 74, line 34, leave out “diversionary”
and insert “conditional”.

36, in clause 84, page 74, line 39, leave out “diversionary”
and insert “conditional”.

37, in clause 84, page 75, line 36, leave out “diversionary”
and insert “conditional”.

38, in clause 84, page 75, line 42, leave out “diversionary”
and insert “conditional”.

39, in clause 85, page 76, line 23, leave out “diversionary”
and insert “conditional”.

40, in clause 85, page 76, line 26, leave out “diversionary”
and insert “conditional”.

41, in clause 85, page 76, line 31, leave out “diversionary”
and insert “conditional”.

42, in clause 85, page 76, line 34, leave out “diversionary”
and insert “conditional”.

43, in clause 85, page 76, line 39, leave out “diversionary”
and insert “conditional”.

44, in clause 85, page 77, line 15, leave out “diversionary”
and insert “conditional”.

45, in clause 85, page 77, line 18, leave out “diversionary”
and insert “conditional”.

47, in clause 86, page 77, line 36, leave out “of the”.

This amendment is consequential on Amendment 13.

48, in clause 86, page 77, line 41, leave out first “the”
and insert “any”.

This amendment is consequential on Amendment 13.

Alex Cunningham: It is a pleasure to serve under your
chairmanship this morning, Sir Charles. First, I especially
thank Unlock, Transform Justice, and the Centre for
Justice Innovation for their considerate and constructive
scrutiny of the proposals.

The Opposition are generally supportive of the changes
to the statutory framework for out-of-court disposals,
and we recognise the work that the Government have
done to move in that direction. Three forces took part
in a year-long pilot of the two-tier framework in 2014,
and the Ministry of Justice commissioned an independent
evaluation of that pilot, which was published in 2018.
Fourteen police forces—a third of all forces in England
and Wales—have already adopted the two-tier framework,
and the National Police Chiefs’ Council has endorsed
the two-tier framework through its strategy for charging
and out-of-court disposals.
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We do appreciate the need to simplify the six-option
cautions menu, and we recognise the Government’s
attempt to streamline the use of out-of-court disposals
for police forces. We would like those reforms to go
further, however, and I will go on to discuss those areas
in speaking to our amendments. We would like much
more to be done to incentivise the use of out-of-court
disposals in appropriate cases. It is important to note
that although the Government hope that the new system
will reduce reoffending, current data does not suggest
that short-term reoffending rates are likely to go down.
The evaluation of the 2014 pilot found no statistically
significant difference between the short-term reoffending
rates of prisoners who were given out-of-court disposals
in two-tier framework areas and those in comparable
areas that were not using the new framework.

I understand that the Government also hope that the
new system will improve victim satisfaction because
more victims will be involved in the process, but it is
important to recognise that victim satisfaction with the
current out-of-court-disposal framework is already good.
In 2019-20, 84% of victims whose offender was issued a
caution said that they were satisfied with the police
action. That is a similar rate to victims whose offenders
were charged, 83% of whom said that they were satisfied
with the police.

Although we support the principle of simplification
for the purposes of enabling the police to work more
effectively, we have to be realistic about the likely impact
of that change to the system.

Bambos Charalambous (Enfield, Southgate) (Lab):
Does my hon. Friend agree that the greater involvement
of victims in the process, particularly for out-of-court
disposals, is much better for reaching a satisfactory
conclusion for everybody concerned?

Alex Cunningham: I most certainly agree: the more
that victims are involved, the easier the process is for
them. Talking about victims goes well beyond what we
are debating today. The Opposition have published a
victims’ Bill and hope that one day soon, the Government
will finally come up with their victims’ Bill to address
some of the issues that need to be addressed if life is to
be just a little easier for the people who fall victim to
criminals in our society.

Although we support the simplification of the cautions
system, we have concerns about the removal of the
simple caution, which seems to be an extremely effective
and non-resource-intensive disposal for police officers
to choose to use. Indeed, the simple caution has the
lowest rate of reoffending of any sentence or sanction.

The Bar Council has said that it, too, is concerned
about the removal of the simple warning:

“The existence of a simple warning, which the Bill proposes to
abolish, is useful in many ways, not least because it requires fewer
resources from police forces.”

The Bar Council went on:

“To insist that cautions are imposed in all cases does not give
sufficient flexibility to the judiciary. A national framework that is
too rigid is likely to be unworkable in a courtroom.”

As the Chair of the Bar Council—Derek Sweeting, QC
—said in one of the evidence sessions on the Bill:

“It would be useful to have something that was a more general
tool that the police could use, that would not turn up in criminal
records later on and so on, and that would give the police the

option effectively just to give what is now the simple caution.”––
[Official Report, Police, Crime, Sentencing and Courts Public Bill
Public Bill Committee, 18 May 2021; c. 87, Q141.]

There is a range of low-level offences for which the
simple caution is supremely suitable and in response to
which it would not necessarily be appropriate to initiate
a more formal engagement with the justice system, so
how does the Minister envisage this very low-level offending
now being dealt with?

Another area on which we would appreciate further
reassurance from the Minister is the funding system.
The system being proposed is likely to be significantly
more costly than the existing system. The evaluation of
the 2014 pilot found that the criminal justice system in
pilot areas was estimated to have spent around 70% more
on administering out-of-court disposals than the system
in non-pilot areas. It concluded that the increased spending
was the result of using conditional cautions in place of
simple cautions, because conditional cautions require
more police time to administer and monitor.

The Government estimate that this change will cost
around £109 million over 10 years and think the criminal
justice system will incur extra operational costs of around
£15.58 million every year. They further estimate that the
new cautions system will cost the police around £30.7 million
to implement over the first two years.

The actual costs are likely to be even higher than
those estimates, because the estimates are based on data
from a pilot of the current two-tier framework carried
out in 2014, which did not include some of the costly
features of the proposed system set out in the Bill, such
as proposed restrictions on the use of out-of-court
disposals for certain offences. That is a significant cost
and, as I noted earlier, it does not necessarily come with
the offsetting benefit of reduced reoffending rates.

The impact assessment refers to £1.5 million for a
three-year programme aimed at supporting police forces
to access local intervention services, identify gaps in
available provision and help to prioritise what services
are needed that are not currently available.

Bambos Charalambous: Does my hon. Friend agree
that it would be better to use some of the money that
will be spent on this change for more community policing
and more youth services, which would actually make a
difference in diverting young people from crime?

Alex Cunningham: I certainly do agree with my hon.
Friend, particularly when it comes to youth services. We
have seen youth services being devastated over the last
10 or 11 years, and all manner of other services in the
community have also gone, all of which could have
contributed to reducing crime, better engaging young
people and diverting them from crime. Nevertheless,
this three-year programme is welcome all the same, and
I am glad that the Government are providing some
resource to identify and fill support gaps, which can
help to keep people out of the criminal justice system all
together.

However, as my hon. Friend has suggested, £1.5 million
seems a small amount of money indeed when stretched
across our 43 police forces, which all serve different and
diverse community needs. I would be grateful if the
Minister told us more about how his Department sees
that £1.5 million being spent and what criteria he will
set for its allocation.
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I am interested to know whether there are any plans
to boost funding for these types of programme, especially
as they might save the Government significant amounts
of money by diverting appropriate low-level cases from
prosecution altogether.

I would appreciate further information from the Minister
on training officers in this particular area. Adrian Crossley,
head of the criminal justice policy unit at the Centre for
Social Justice, raised that issue at an evidence session:

“Drawing from the 2014 audit, there are some learnings from
the two-tier system, most notably the training of officers so that
they can refer people to the intervention that is appropriate and
useful, better inter-agency communication, and sufficient time for
implementation.”––[Official Report, Police, Crime, Sentencing and
Courts Bill Public Bill Committee, 18 May 2021; c. 45, Q63.]

Will the Minister tell us what resources will be made
available to train officers in such a way? Or will that also
come out of the £1.5 million?

We know that keeping people out of the formal
justice system can have a really positive impact, so the
Opposition would like to see growing use of out-of-court
disposals, but the matter needs to be dealt with across
Government—everything from youth services to the
development of support services in the community.

Given the energy and time that the Minister’s Department
has put into the proposals, I know it recognises the need
for greater numbers of out-of-court disposals. However,
I have reservations about the fact that the available evidence
suggests that the proposals might result in a further
decline in the use of out-of-court disposals. In 2019,
approximately 192,000 out-of-court disposals were issued
in England and Wales. That is the lowest number in a
year since 1984 and around 28,000 fewer than in 2018.

The Ministry of Justice evaluation of the 2014 pilot
found no change in the volume of out-of-court disposals
issued by police forces using the system. It seems that
officers in the pilots switched to the disposing of offences
with conditional cautions when they would have used a
simple caution, so we can assume that police officers
will not make significant changes to their use of those
disposals as a result of the proposed changes.

Features introduced in the proposals were not in the
two-tier framework pilot, which I worry will contribute
to an even greater decline in the use of out-of-court
disposals. For example, under the new system there will
be more restrictions on the use of out-of-court disposals
for certain offences, as police officers will need the
consent of the Director of Public Prosecutions to issue
out-of-court disposals for indictable-only offences. They
will also be prohibited from disposing of some cases
involving repeat offenders by out-of-court disposal.

While data is not available on how many cautions are
issued for indictable-only offences or repeat offenders,
we cannot estimate exactly how the changes might
affect out-of-court disposal volumes, but we do have
data to show that 55% of cautions issued in 2019 were
for indictable and either-way offences, which suggests
that restricting their use for those offences is likely to
have some impact on out-of-court disposal volumes.

I am sure the Minister recognises the value of out-of-
court disposals and would not want to see a further serious
decline in their use, so it would be good to hear of any
plans he has to safeguard against any such decline.

Perhaps he has other data that we are not aware of that
demonstrates the fact that he would expect the decline
to be not only halted, but even reversed. I look forward
to hearing his thoughts on that.

I will come to other concerns when I speak to the
Opposition amendments with respect to other clauses,
but there is one other issue that I want to deal with here
and now: the admission of guilt. First, this requirement
will place a further administrative burden on police
officers by preventing them from administering community
cautions on-street, which could restrict their use in
otherwise suitable cases. It is important that in simplifying
the system for the police’s use, we also ensure that the
flexibility needed to deal with the range of offending
across England and Wales is retained and that we do
not cause difficulties for the police by putting in place
restrictions that would be unhelpful.

More importantly, many organisations, including
EQUAL, have raised concerns about the impact
that requiring an admission of guilt will have on
disproportionality in our already extremely disproportionate
justice system. In the current framework, a person has
to make a formal admission of guilt to receive an
out-of-court disposal. If someone does not admit guilt,
they will be charged and sent to court. Evidence cited in
the Lammy review shows that black, Asian and minority
ethnic people are more likely to plead not guilty owing
to a lack of trust in the criminal justice system among
BAME communities, which makes suspects less likely
to co-operate with the police.

Bambos Charalambous: On that point, does my hon.
Friend agree that more needs to be done to engage with
the BAME community to ensure that those discrepancies
do not occur in the future?

11.45 am

Alex Cunningham: That is most certainly the case. We
have seen a breakdown in those relationships in recent
years, but funding for work in that area has also suffered
considerably. The real point of this—I do not think we
can say it often enough—is that BAME individuals are
less likely to admit guilt and receive an out-of-court
disposal. They are more likely to face prosecution; if
they face prosecution, they are more likely to end up in
prison; and if they end up in prison, they could be there
for much longer under some of the legislation that the
Government are promoting.

During the evidence sessions, that issue was raised by
a series of witnesses as an area of concern. Phil Bowen
of the Centre for Justice Innovation said that

“we would strongly argue that it should be possible to offer the
community caution—the lower tier of the two tiers—to individuals
who accept responsibility for their behaviour, rather than requiring
a formal admission of guilt. This is an idea that was raised in the
Lammy review and has subsequently been raised in the Sewell
report. We think it would be better if that lower tier could be
offered to people, who are required only to accept responsibility
for their actions. As the Lammy review suggests, that may encourage
the participation of people from groups who tend to have less
trust in the police and the criminal justice system.”––[Official
Report, Police Crime Sentencing and Courts Public Bill Committee,
18 May 2021; c. 44-45, Q63.]

Allan Dorans (Ayr, Carrick and Cumnock) (SNP):
Does the hon. Gentleman agree that where the offence
is not admitted, it is only right and proper that the
matter be referred to a court in the interests of justice?
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Alex Cunningham: The hon. Gentleman makes an
interesting point. Yes, if the police believe that they
need to proceed to court because someone refuses to
take responsibility, the case should be moved on. However,
the fact remains that if the person admits responsibility
rather than making a formal guilty plea at that stage,
they could have an out-of-court disposal rather than
having to be dragged through the criminal justice system
again. The Victims Commissioner told us that this was
one reservation she had about the proposed changes to
the caution system, saying that
“something needing a bit of looking at is the obligation to admit
guilt in order to get an out-of-court disposal. Sometimes something
like a deferred prosecution might be something that a person
would be readier to accept, and it should be no more of a problem
for a victim.”––[Official Report, Police, Crime, Sentencing and
Courts Public Bill Committee, 20 May 2021; c. 114, Q180.]

Perhaps the Government might consider out-of-court
disposals that do not require a formal admission of guilt,
only individuals to accept responsibility. That might
encourage the participation of people from groups that
tend to have less trust in the criminal justice system, and
who might therefore be more reluctant to make a more
formal admission of guilt.

Bambos Charalambous: On the issue of deferred
prosecutions, there is an excellent organisation in Lambeth
called Juvenis that gets referrals from people in agreement
with the police, via a panel. Those people are referred to
Juvenis for help, and if they keep safe, prosecution does not
follow. Is that not a good way to divert people from being
criminalised and processed in the criminal justice system?

Alex Cunningham: It most certainly is. The Government
should be looking at examples of that best practice and
rolling it out across the country, because in the longer
term, support for organisations such as that will reduce
the number of people who end up in the formal criminal
justice system. That will mean fewer people in prison,
and the cost to society will be all the lower as a result.
The Opposition share the serious concerns that have
been raised, and would like to hear the Minister’s thoughts
on the issue, because I know that tackling inequalities in
our justice system and crime outcomes is something he
takes very seriously. We would particularly like to hear
his thoughts on the possibility of removing the requirement
of an admission of guilt from the lower-tier disposal, at
the very least.

Let me turn my attention to the amendments standing
in my name. These amendments might seem rather
cosmetic, but they address an important issue as to how
we think about the handling of lower-level offending.
Amendments 11 to 15, 18 to 32, and 34 to 45 would
change the name of the diversionary caution to the
conditional caution, while amendments 47 and 48 are
minor consequential amendments that would result from
that change. The Opposition are concerned that calling
the upper-tier disposal the diversionary caution is potentially
and unnecessarily confusing. Diversion is commonly used
as a term to describe specific activity moving people
away from any contact with the formal justice system
altogether, regardless of whether that means diverting
them from a prosecution or from a statutory out-of-court
disposal. It matters what we call these things, because
the diversionary caution is not diversion as the term is
currently used across the criminal justice system. A
third of police forces are already using the two-tier
framework, which includes the conditional caution.

We are concerned that the name change will needlessly
confuse police forces, even though the intention is to
simplify the framework. It could also cause needless
confusion for others who work in, engage with or come
into contact with the justice system, but who are not
consistently involved with it as police officers are. It is a
small change, and I hope the Government can see the
sense in it. I would be grateful for the Minister’s thoughts
on it. If the Government are set on opposing the
measure, I would welcome a further explanation as to
why “diversionary” was chosen as the name for the
upper-tier statutory out-of-court disposal.

The Chair: Do any other Members wish to speak
before the Minister rises to his feet? I do not see you all
jumping up and down, so I call the Minister.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): It is a pleasure, as
always, to serve under your chairmanship, Sir Charles,
and it is a pleasure, as always, to respond to the shadow
Minister. Let me start by saying how glad I am to hear
that he and the Opposition generally welcome the principles
that lie behind the changes in these clauses. We intend
to reduce the number of cautions from the current six
to the two contemplated in the Bill, following, as he
rightly said, the initial pilot with three police forces,
which has now expanded to 14 or 15 police forces. The
feedback that we received from those police forces is
that they find the simpler structure of cautions much
easier to follow and much more helpful. Broadly speaking,
it sounds as though we are all on the same page—both
sides of the House, and the police as well. I am glad that
we are starting from a very similar place.

The shadow Minister asked a number of questions
about the involvement of victims in the administration
of cautions. Of course, victims should be at the heart of
the criminal justice system—we all believe very strongly
in that. On victims, I draw the Committee’s attention to
paragraph 6.7 of the victims’ code, which says:

“Where the police or the Crown Prosecution Service are considering
an out of court disposal you”—

the victim—

“have the Right to be asked for your views and to have these views
taken into account when a decision is made.”

The police and CPS must make reasonable efforts to
obtain the views of victims, and they must communicate
with victims on the topic. As the shadow Minister rightly
said, it is clear that victims need to be part of this endeavour,
and paragraph 6.7 of the victims’ code ensures that.

The shadow Minister asked a second series of questions
about the fact that both levels of caution—the diversionary
caution and the community caution—have a requirement
for conditions to be attached. He expressed some concern
that that might impose additional bureaucracy on police
forces. He also asked about the cost of the whole scheme
more generally and mentioned the estimate that the
whole of the criminal justice system cost might be in the
order of £15 million a year.

On the conditions, it is important that the cautions
have some effect. It is important that where someone
has committed an offence and admitted guilt—I will
come to the point about admission of guilt in a moment—
there should be some sort of follow-up action to ensure
remedial activity and that an appropriate step is taken.
If we simply let someone go with no follow-up step,
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it undermines and diminishes the seriousness of the fact
that they have committed an offence and admitted to it.
It perhaps misses an opportunity to take a step that will
reduce reoffending in future. In general, taking steps to
stop people reoffending is a good thing. There are some
opportunities that we are very keen to embrace via these
conditions and sentences passed by the court. For example,
if someone has a drug addiction, an alcohol addiction
or a mental health problem, we want that to get treated.
These cautions are an opportunity to impose a condition—
seeking treatment, for example. Of course, in a court setting,
there are community sentence treatment requirements,
alternative dispute resolutions, mental health treatment
requirements and so on. These cautions have an important
role to play in ensuring that the underlying causes of
offending get addressed.

Bambos Charalambous: Will the Minister give way?

Chris Philp: I will just finish the point, and then I will
take the intervention in a moment.

There are opportunities to take a more calibrated
approach if police officers or the Crown Prosecution
Service think it is appropriate. First, in the code of
practice that we will be tabling to accompany these new
diversionary and community cautions, there will be
significant latitude and quite a lot of flexibility for
police officers and the CPS to set appropriate conditions.
They could be quite low level. For a low-level offender,
where it is not appropriate to impose an onerous condition,
or where the police feel it would impose an unreasonable
burden on police officers themselves, a much lower,
light-touch condition could be applied. That would
address the concern that the shadow Minister raised.

There is also the option of a community resolution,
which the NPCC says it will retain. There will be the
two cautions set out in statute, and there will be the
community resolution option too. Although the community
resolution comes with conditions, there is not an obligation
for them to be followed up, so the administrative burden
would not apply.

On the cost point, of course we should be aware
that the police are generally receiving a great deal of
extra funding as part of the recent police settlements in
order to support the police uplift programme—the extra
23,000 police officers. It would be a good use of a bit of
that time if it were spent on following up the conditions
that have been imposed to try to prevent reoffending.
We all agree that reoffending is too high; that is bad for
the individual and society as a whole. That is a good use
of a bit of the additional police resources.

Alex Cunningham: Will the Minister give way?

Chris Philp: Perhaps I should give way to the hon.
Member for Enfield, Southgate first, and then I will
give way to the shadow Minister.

Bambos Charalambous: I am grateful to the Minister.
On the issue of addressing the root of the offending in
the first place, I am chair of the all-party parliamentary
group on attention deficit hyperactive disorder, and
people with ADHD are disproportionally represented
in the prison population. That is partly because of
screening—they are not screened early enough and are

sometimes not aware that they have ADHD. Has the
Minister given any thought to whether some of the
conditions could involve screening for people with ADHD
if that is one of the roots of the offending?

Chris Philp: That is an extremely good point. That is
the sort of issue that we should take up in the code of
practice that accompanies the statutory framework.
That is exactly the kind of thing that should be picked
up. Where someone has a need for treatment of some
kind, whether for drugs, mental health—ADHD in that
example—or alcohol addiction, we need to try to get
the underlying cause of the offending sorted out. That
is something that we can and should pick up in the
accompanying code of practice, and I am very grateful
to the hon. Gentleman for raising it.

Alex Cunningham: The Minister is talking a lot of
good sense, and I take issue with very little of what
he has to say. I am keen to understand whether he is
content that we are seeing lower numbers of out-of-court
disposals. He talks about reoffending, which we all
want to see reduced, but there is no evidence that this
measure will contribute to that. Would he suggest otherwise?

Chris Philp: Clearly recent data, over the past 15 months
or so, has been significantly distorted because of the
effect of the pandemic on the criminal justice system,
policing and everything else, so we need to be careful
about post-dating data from February or March 2020.

The reoffending point links to the comments of the
hon. Member for Enfield, Southgate. We need to ensure
that, in the code of practice, we are guiding police forces
and the CPS to the follow-up activities and conditions
that are most likely to deliver a reduction in reoffending.
The shadow Minister is right that, although the police
preferred the new system that we are introducing, there
was not evidence of a reduction of reoffending in the
pilots areas. We have an opportunity via the code of
practice to ensure that the conditions are proposed and
designed, like the one that the hon. Member for Enfield,
Southgate just proposed, with the purpose of reducing
reoffending. This is an opportunity that we should
seize, along the lines just suggested.

12 noon

Another question that the shadow Minister asked
had to do with the admission of guilt. He made the
point well: should we drop the admission of guilt and
instead have the person take responsibility? Because
these two cautions have a significant effect in law, I
think we need a formal admission of guilt, because the
consequences of breaching one of them are potentially
serious. Let us take, for example, the diversionary caution.
First, it is disclosable for a period—only for three
months. I know there is a later amendment on this, but
for three months, it is disclosable when a criminal
record check is done. And a breach of the condition can
lead to prosecution. Even at the lower level of community
caution, a breach can lead to a fine, which obviously is
then enforceable in the normal way. I think that if
someone is going to sign up to a caution, which carries
with it those potentially serious implications should the
condition be breached, it is right that there is a formal
admission of guilt.
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There is still the option of the community resolution,
which I mentioned a few minutes ago. In the community
resolution, a formal admission of guilt is not required;
there is just the “take responsibility” requirement that
the shadow Minister mentioned. It is open to the police
or CPS, if they consider it appropriate, to go down the
community resolution route, which has only a “take
responsibility” requirement. That is appropriate because,
as I said, there is no legal consequence if someone
breaches the condition attached to a community resolution.
By accepting that, the alleged perpetrator is not putting
themselves into the criminal justice system, whereas if
they accept one of the two statutory cautions, they are
potentially putting themselves into the criminal justice
system, and therefore I think that a formal admission of
guilt is required.

There is none the less an important point, which the
hon. Member for Enfield, Southgate made in, I think,
an intervention on the shadow Minister. He mentioned
the issues with BME suspects being reluctant to engage
with cautions because they do not trust the system and
therefore opting for formal prosecution. I think there is
an issue there to do with—I was going to say “education”,
but that is patronising. Let me say instead “confidence
building”—a better phrase. Clearly, if the alleged perpetrator
goes down a prosecution route, it could end up worse
for them, because if they get convicted, they could end
up with a significantly higher sentence, so we need to
work with these communities to explain how the system
works and how it might actually serve their interests
better to accept the caution, rather than going into a
more formal court process, which will take longer and
may end up in a significantly higher penalty for them.
Of course, the CPS or police may choose to charge
them, because they think that the offence may merit it,
but we need to ensure that the suspect or the alleged
perpetrator properly understands what they are getting
themselves into. That is something that I will take up
with my hon. Friend the Minister for Crime and Policing.

Allan Dorans: Does the Minister agree that the regulatory
framework of diversionary and community cautions
will prevent many young people from entering the formal
criminal justice system—including having their fingerprints
and photographs taken—which could affect their life
chances and employment chances in later years for a
mistake that they made at a very young age; that these
measures will be welcomed by the parents who see their
children perhaps having a second opportunity to live a
crime-free life; and that this will allow rehabilitation
within the family and the community?

Chris Philp: I do agree. Of course, I know that the
hon. Gentleman had a long and distinguished career
with, I think, the Metropolitan police.

Allan Dorans: It was.

Chris Philp: Therefore the hon. Gentleman’s comments
are based on that long experience of public service in
the police force. It is clearly better if we can get people
to stop their offending by way of early intervention
such as this, rather than having them end up in a young
offenders institution or somewhere similar, which often
leads to a pretty bad outcome. We should take this
opportunity to stop that pattern of behaviour developing
and worsening. That is why these conditions are important
—to ensure that that prevention and rehabilitation take

place. I fear that otherwise we are missing an opportunity
—an opportunity that the shadow Minister is poised
to grasp.

Alex Cunningham: I am really interested in what the
Minister said about working with ethnic minority and
BME communities. We have seen a tremendous cut in
services over the last 10 or 11 years, so does he see the
potential of legislation such as this to increase even
further the need for the Government to think again and
invest more in organisations that can help people to
understand what the Government are about and how
young men in particular—it is young black men who
tend to be affected most—can avoid the criminal justice
system and move on with their lives?

Chris Philp: Exactly—avoid the criminal justice system
by desisting from criminal behaviour.

Obviously, a lot of initiatives are under way, particularly
via the funding for serious violence reduction units,
which has increased a great deal in the last couple of
years. The work of serious violence reduction units with
those communities, talking about issues exactly like
this, is the right way to do that. I will make sure that my
colleague the Minister for Policing is appraised of our
discussions this morning—this afternoon, now—so that
he can ensure that that is reflected as he works with
SVRUs and the police on issues such as this.

Alex Cunningham: I am very grateful to the Minister
for giving way, and I am sure that he will excuse me for
being parochial about this. In Cleveland, we have the
third-highest rate of serious violent crime in the country,
but the Cleveland Police force has been passed over in
the past when it has come to funding for the initiatives
he is talking about. Will he remind the Policing Minister
of the particular issues that we face in Cleveland, and
perhaps secure us some more funding?

Chris Philp: It sounds like I have been engaged to act
as a lobbyist on behalf of Cleveland, but I will pass that
on, and while I am at it, I will mention the needs of
Croydon, my own borough.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): And Lincolnshire!

Chris Philp: I will not forget the fine county of
Lincolnshire, represented by the Minister for Safeguarding.

Alex Cunningham: Because there is so much crime all
over the place!

Chris Philp: Well, I am afraid that in the case of
Croydon, there is quite a lot of crime. I will add Cleveland
to my communication.

I turn to the large group of amendments starting with
amendment 11, which the shadow Minister moved. He
proposes replacing the word “diversionary” with the
word “conditional”. I understand entirely what he is
trying to do with that amendment, but unfortunately
there are technical and legal reasons why that does not
work. Essentially, the reason—as he touched on when
moving the amendment—is that the concept of a
conditional caution already exists in the current form of
statutory out-of-court disposals for adults, which were
enshrined in part 3 of the Criminal Justice Act 2003.
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We cannot change the name because there would be
transitional provisions when the old cautions may still
apply, and that may lead to confusion about which type
of caution is being referred to, whether that be the old
conditional caution, which may still apply in some
cases—depending on the time of the offence—or the new
conditional caution, which would be called a “conditional
caution” if we adopted the amendment. It would lead
to confusion about which caution was in force. As the
new diversionary caution is different from the old
conditional caution, we think that, both for legal reasons
and for reasons of general confusion and clarity, the use
of a different word—“diversionary”, in this case—is the
right thing to do.

Amendments 46 and 48 are in the shadow Minister’s
name but I do not think that he moved them. Should I
defer replying to them?

Alex Cunningham: We are not debating them.

Chris Philp: In that case, I will not speak to those
now—I will hold back for a subsequent opportunity—and
I trust that I have answered the shadow Minister’s
excellent questions.

Alex Cunningham: I appreciate the Minister’s response.
As far as the amendment is concerned, I accept that we
are perhaps all looking at different levels of confusion
within the system. It is just a shame that we have to have
any confusion at all. I do not intend to press the
amendment to a vote, but I repeat to the Minster what I
said before: we need to address disproportionality across
the whole justice system. There is no doubt that these
particular measures will add to that, and it is important
that the Government take measures to ensure that
young people—and even older people—coming into the
system have a full understanding of what they are
getting into as a result of the Government’s proposed
changes to the law. I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Alex Cunningham: I beg to move amendment 46, in
clause 76, page 71, line 7, leave out from “Diversionary”
to end of line 8 and insert—
“cautions must have one or more conditions attached to them.

(4A) Community cautions may have one or more conditions
attached to them.”

This amendment would remove the requirement for community cautions
to have conditions attached to them, and instead make such conditions
discretionary.

The amendment would remove the necessity to attach
conditions to the community caution, which is the
lower-tier disposal. The Opposition are concerned that
the provision in clause 76 means that both the diversionary
and community cautions must have conditions attached
to them. We believe it should be possible to offer the
community caution to individuals without the imposition
of conditions. There are a range of circumstances in
which an offence has occurred but in which the police
may judge that no conditions should be imposed.

I will reiterate what I said earlier: in simplifying the
process to help police forces, we need to ensure that we
do not unhelpfully restrict them by removing useful
tools. The current framework contains the simple caution,

in which no conditions are attached. As I mentioned
earlier, the current simple caution is a very effective
sanction, with the lowest reoffending rate of any sentence
or sanction.

In the Government’s evaluation of the two-tier system,
the conditional caution was shown to be effective in
reducing reoffending, but it was no more effective than
the simple caution. We are concerned that if all cautions
have to have conditions imposed on them it may unhelpfully
limit the police’s ability to effectively dispose of offending.
The effect, at least in the adult regime, is that only
conditional cautions are available. Conditional cautions
are more expensive to administer and monitor than
disposals with no conditions attached. There is a relatively
in-depth process of paperwork to set and monitor
conditions and to ensure compliance.

This is an issue that police forces are concerned about
too. In an evidence session, Phil Bowen of the Centre
for Justice Innovation said that

“in consultation events that we have already held with a number
of police forces, they strongly suggested that they wanted to
retain the flexibility to issue the community caution—the lower
tier—without conditions. In the existing framework, they are able
to issue a simple caution that does not involve conditions. Police
forces want that flexibility, and the new framework proposed by
the Government does not allow that in the lower tier.”––[Official
Report, Police, Crime, Sentencing and Courts Public Bill Committee,
18 May 2021; c. 44, Q63.]

Does the Minister think it is necessary to always have
the additional stringent burden of necessary conditions
on the lower-tier disposal, in spite of the fact that the
police would welcome flexibility in this area?

Another issue of serious concern for the Opposition
was raised in the evidence sessions by Sam Doohan
from Unlock. On the additional administrative and
time burden placed on the lower-tier disposal, he said:

“As a result, forces will be much more hesitant to use a caution.
Whereas in the past, they might have been quite content to give a
simple caution and send someone on their way with a formal
warning or reprimand, now the force in question will have to take
on the burden of monitoring, compliance and potentially re-arresting
someone if they breach conditions. They will be forced either to
go above the caution and see more cases through to prosecution,
even though it would not necessarily be in the public interest to do
so, or not to take action at all.

As we know with the criminal justice system as a whole, when
we start having these slightly weighted decisions about who falls
into what tier of disposal, those who are from disadvantaged
backgrounds, along the lines of race and religion, almost universally
fall into the harsher end, and those who are not do not. We are
creating a system that incentivises busy working police officers to
say, ‘Actually, I am going to make this the CPS’s problem, not
mine, and I have the choice of who to do it to.’ Is that going to
lead to good criminal justice outcomes? We think it may not. We
do not know yet—I stress that—because it has not been studied,
but it does have the characteristics of a system that will not have
the desired outcomes.”––[Official Report, Police, Crime, Sentencing
and Courts Public Bill Committee, 20 May 2021; c. 104, Q164.]

I have already raised some of the serious issues of
disproportionality that may come from the proposed
system, but I would welcome reassurances from the
Minister that his Department plans to monitor, and
safeguard against, any such unintended perverse outcomes.
Far more of our concerns will be allayed if the Government
agree to retain a level of flexibility in the lower-tier
disposal. We are not asking for there to be no conditions
attached to the community caution; the amendment
would still allow for police to attach conditions in
appropriate cases, but it would provide an important
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safeguard against further disproportionality in the criminal
justice system and allow police forces to retain the
flexibility they need to properly serve their community
needs, which we believe they are best placed to know
about.

The Chair: Right, who would like to speak? Are there
any colleagues catching my eye or touching their face
masks to indicate that they wish to speak? No. It is the
Minister, smiling, who wants to speak.

12.15 pm

Chris Philp: Smiling as always, Sir Charles. I thank
the shadow Minister for his speech. I made a number of
the points that I would make in response in my comments
a few minutes ago, so I do not want to re-elaborate on
them at too much length, lest I wear thin the patience of
colleagues. I will just reiterate briefly the two or three
key points in response to the shadow Minister.

First, the Government think that having some level
of conditions is an inherently good thing because it
means there is a mechanism by which follow-up can
take place, and it provides an opportunity for rehabilitation.
Secondly, in the code of practice, which we have discussed
already, there will be considerable latitude over how the
conditions are calibrated. It could therefore be possible
to have quite light-touch conditions. What we will take
away is that, in the code of practice that gets drafted,
and subsequently tabled and approved by Parliament,
there is a wide range of conditions, including some at
the lower end that are not unduly onerous on the police
to monitor and follow up. Thirdly, the community
resolution is still an option available to the police, and
although it has conditions, it does not require follow-up.

A combination of those three considerations makes
the approach being taken the right one. The key point is
that the code of practice is very important. We will no
doubt debate it when it gets tabled and voted on in a
Delegated Legislation Committee. I hear the shadow
Minister’s point, and the code of practice will reflect
that.

On the final point, about disproportionality, which
the shadow Minister and the hon. Member for Enfield,
Southgate raised, we will certainly be mindful of
disproportionality considerations. As the hon. Member
for—help me out—

The Chair: Ayr, Carrick and Cumnock.

Chris Philp: Ayr, Carrick and Cumnock—

The Chair: There we go. Mr Dorans, are you happy
with that description of your constituency?

Allan Dorans: Yes, Sir.

The Chair: Excellent.

Chris Philp: As the hon. Gentleman said in his
intervention, this is an opportunity to divert people from
a path towards more serious crime and into a regular
life. That is important for everyone, including some of
these communities, which get themselves into more
trouble than we would like. That point is well made.

Alex Cunningham: I am grateful for the Minister’s
response. I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Alex Cunningham: I beg to move amendment 8, in
clause 76, page 71, line 21, at end insert—

“(8) The Secretary of State must, within the period of
12 months beginning with the day on which this Act is passed,
and every 12 months thereafter, lay before Parliament a report on
the use of cautions in accordance with this Part.”

I will not keep the Committee long on this simple
amendment, which would compel the Secretary of State
to report annually to Parliament on the use of cautions,
as established under this clause. As I said earlier, in 2019
only about 192,000 out-of-court disposals were issued
in England and Wales, which is the lowest number in a
year since 1984. I bear in mind what the Minister said
but, of course, those figures refer to 2019, not the time
covered by the pandemic.

The use of out-of-court disposals has been in decline
since 2008, after it peaked at 670,000 disposals in 2007.
Their use has fallen nearly three quarters since then. In
2008, community resolutions were introduced, and they
remain the only type of out-of-court disposal that has
been used at a similar rate in each of the past five years.
That has happened while recorded crime has increased
by more than 1 million offences, from about 4.3 million
in 2010 to about 6 million last year. I mentioned earlier
that we have concerns that the new restrictions on using
out-of-court disposals for certain offences are likely to
have some impact on out-of-court disposal volumes,
driving down their use further. I again ask the Minister
to clarify whether he thinks there will be more or fewer
out-of-court disposals in the future.

It is all the more important that we monitor the new
system to ensure that the use of out-of-court disposals
does not continue to decline significantly. Although I
appreciate that there has been a pilot and evaluation done
of a two-tier framework, this is the one that is already in
use. There has not been such an assessment of this new
proposed two-tier framework. I have already mentioned
the reservations that we have about attaching conditions
to all cautions and the potential impact that that will
have on disproportionality. Again, these changes need
to be monitored to ensure that they do not have unwanted,
perverse consequences. We are all keen to see the use of
effective out-of-court disposals increase, not decrease.
They can allow police to deal quickly and proportionately
with low-level, often first-time offending and help to
keep people out of the formal criminal justice system,
which in many cases is preferable for their communities
and for the Government in the long run.

An annual report to Parliament would allow for the
necessary scrutiny of the new system and help to stem
the decline in the use of out-of-court disposals. I hope
that the Minister agrees that that would be a useful
exercise. It will be good to hear more generally from
him about Government plans to monitor and scrutinise
the new system.

Chris Philp: On the review of how out-of-court disposals
are used and are going, they are, as the shadow Minister
said, already recorded by all forces in England and
Wales and reported to the Home Office and the MOJ
for statistical purposes. The figures appear in criminal
justice statistics, published quarterly, which include
performance data tables for each individual police force,
as well as trends in use—figures from which the shadow
Minister was likely quoting a few minutes ago.
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There is therefore already complete transparency on
the numbers, which enable Parliament, the Opposition
and the Departments—the Ministry of Justice and the
Home Office—to look at them, take action, call
parliamentary debates and so on. Those figures are all
in the public domain.

In addition to that, however, all police forces are
already required to have an out-of-court disposal scrutiny
panel, led by an independent chairperson. Those panels
are extremely important in holding the police to account
and ensuring that disposals are being used appropriately,
to provide assurances that difficult decisions are being
made properly and to provide effective feedback to
police officers and their forces.

Already, therefore, we have two levels of scrutiny: the
data being reported, aggregated by police force and
reported nationally to the Home Office and the MOJ,
so we can debate it in Parliament; and, for each individual
force area, a scrutiny panel. In addition, a standard
review of legislation takes place after a Bill receives
Royal Assent. I suggest to the Committee that those
three mechanisms between them are sufficient.

The shadow Minister, however, is right to point to the
figures. We in Parliament should be vigilant about
them. If we, the Opposition or any Member of Parliament
are concerned about how those quarterly figures look,
there are a lot of ways to express those concerns in
Parliament—by way of a Westminster Hall debate, an
Opposition day debate or any of the usual mechanisms.
I suggest that the existing mechanisms are adequate. I
invite everyone in Government and in Parliament to use
them.

Alex Cunningham: On this occasion, we are in a
different place. I appreciate what the Minister said
about the various methods through which information
is available and about the opportunities to debate the
issues, but I cannot understand why the Government
are reluctant to have a formal report on the new system.
We have discussed at some length the considerable
reduction in the number of cautions used over the past
10 or 15 years. That decline is continuing. There is no
evidence that the new system will result in any increase
in the use of the cautions. For that matter, it is important
for us to hold the Government particularly to account,
so I will press for a vote on the amendment.

Question put, That the amendment be made.

The Committee divided: Ayes 2, Noes 7.

Division No. 13]

AYES

Charalambous, Bambos Cunningham, Alex

NOES

Anderson, Lee

Atkins, Victoria

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Clause 76 ordered to stand part of the Bill.

Clause 77

GIVING A DIVERSIONARY CAUTION

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clauses 78 to 85 stand part.

Chris Philp: Clauses 77 to 85 essentially provide for
the statutory basis on which the diversionary caution—the
higher of the two new cautions—will be introduced. We
have already discussed at some length the principles
that underpin the diversionary caution, and clauses 77
to 85 simply provide for the details necessary to facilitate
their introduction. Given that we have already had a
fairly extensive discussion on the principles, I will go
through the clauses relatively quickly.

Clause 77 specifies the criteria for giving a diversionary
caution, as introduced in clause 76, which we have just
agreed. An authorised person may give a diversionary
caution to a person over 18 years of age, subject to the
specified conditions being met. The clause specifies key
safeguards whereby an authorised person or prosecuting
agency can authorise the use of this caution. They must
establish that there is sufficient evidence to charge, that
the recipient admits the offence and that the recipient
signs and accepts the caution, along with understanding
the effect of non-compliance. Those requirements mirror
the provisions in the Criminal Justice Act 2003 that
apply to existing conditional cautions. The requirements
are important safeguards, given the consequences that
can flow from the breach of a condition attached to a
diversionary caution, as we have discussed.

Clause 78 establishes the types of conditions that
may be attached to a diversionary caution. We will
expand on that in the code of practice that we discussed.
The provision is similar to the existing conditional
caution. Again, as we have already discussed, it requires
reasonable efforts to be made to ensure that the victim’s
views are sought before the conditions are set out. We
have talked about the importance of taking victims’
views into account.

Clause 79 provides for the rehabilitation and reparation
conditions that may be attached to a diversionary
caution. Further to the point made by the hon. Member
for Ayr, Carrick and Cumnock, we talked about the
importance of rehabilitation as well as reparation. The
clause specifies the sort of activities that may be undertaken.

Clause 80 introduces a financial penalty condition.
Clause 81 deals particularly with conditions that
might attach when the offender is a foreign national.
Clause 82 introduces a method whereby an authorised
person or prosecution authority may, with the offender’s
consent—should that be necessary subsequently—vary
the conditions attached to a diversionary caution.

Clause 83 deals with the effect of failure to comply
with a condition attached to a diversionary caution. As
I said earlier, criminal proceedings can be instituted
against the offender for the index offence in the event of
any breach. That is why a formal admission of guilt is
so important.

Clause 84 grants a constable power to arrest the
offender without a warrant where the constable has
reasonable grounds for believing that the offender has
failed, without reasonable excuse, to comply with any
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condition attached to a diversionary caution. Clause 85
clarifies how the Police and Criminal Evidence Act
1984 will be applied in the event that an offender is
arrested under clause 84 if a breach has occurred.

The clauses essentially implement the principles that
we discussed when we considered clause 76 a few moments
ago.

12.30 pm

Alex Cunningham: The new diversionary caution that
these clauses introduce is extremely similar to the existing
conditional caution. The same authorised persons would
be able to issue them, issuing officers would have to
meet the same requirements before applying them, and
the range of conditions that could be attached would be
extremely similar. They will still be used only in cases
where officers have sufficient evidence and offenders
admit guilt—we still have a problem with that—and the
consequence of breaching conditions would be the same,
in that the offender would be arrested and prosecuted
for the initial offence.

However, there are two differences that would be
helpful for the Committee to consider. The first is the
range of offences for which the diversionary caution
can be given. I raised this as a point of concern earlier
when discussing whether we might see a further decline
in the use of out-of-court disposals in appropriate cases
as a result of clause 77, which sets out the restrictions
on giving diversionary cautions for indictable-only offences.
I will not repeat our concerns, but now that we are
looking at the specific clauses, I would be grateful for
some further information from the Minister.

Clause 77(3)(a) allows a diversionary caution to be
given to an offender for an indictable-only offence
“in exceptional circumstances relating to the person or the offence”.

It would be helpful if the Minister could provide some
illustrative examples of what such an exceptional case
might be. The restriction for indictable-only offences
existed only for the simple caution before, but it did not
apply to conditional cautions. Has the Minister made
any assessment of what impact the change might have
with regards to up-tariffing for disposals given at this
level of offending?

The second key difference is a change in the maximum
amount that an offender can be fined through a financial
penalty condition. For the current conditional caution,
fine levels are set by the Secretary of State but cannot be
above £250, and this limit is set in primary legislation.
However, the Bill will not provide a limit for diversionary
caution fines, and the value of any such fine will be set
using rules from future secondary legislation made under
the powers in the Bill. Although I appreciate that the
secondary legislation would require parliamentary approval
by a yes/no vote, and so Parliament could reject the fine
limit, it would not be able to amend the proposals for
the fine value.

Bambos Charalambous: The issue of fines disproport-
ionately affects younger people, who may not have much
money. That also needs to be taken into consideration
when assessing the level of the fines.

Alex Cunningham: The summary that my hon. Friend
offers is certainly to the point. Young people could find
themselves unable to meet a fine and end up in court or
with further fines as a result—poverty heaped upon
poverty in that situation.

It would be helpful at this stage to hear any more
information that the Minister has about what level the
Government may intend to set the fines at. Perhaps he
could just tell us what the motivation is behind changing
the limit.

The Chair: I am sure it is the Minister’s intention to
be helpful. Does he want to respond to the shadow
Minister in winding up this part of the debate?

Chris Philp: I have already made the points that I
wanted to make, but I will respond to one or two of the
shadow Minister’s questions.

Indictable-only offences are by definition extremely
serious. They are the most serious offences, so there
would be an expectation of proper prosecution in such
cases.

The shadow Minister asked what the exceptional
circumstances might comprise. I cannot give him speculative
examples, but the meaning of the term “exceptional
circumstances” is well understood in law, and it is a very
high bar. It is not a test that would be met readily or
easily.

On the fact that the limit on the fine may be specified
by a statutory instrument, there is a desire to retain a
certain measure of flexibility. I understand the shadow
Minister’s concern that the fine may end up escalating
to an unreasonably high level, but as he acknowledged
in his questions, it is subject to a vote in Parliament. If
Parliament feels that the level of fine is inappropriately
high, it is open to Parliament to simply vote it down.
Then the Government would have to think again and
come back to the House with a fine at a more reasonable
level. On that basis, I recommend that the clauses stand
part of the Bill.

Question put and agreed to.

Clause 77 accordingly ordered to stand part of the Bill.

Clauses 78 to 85 ordered to stand part of the Bill.

Clause 86

GIVING A COMMUNITY CAUTION

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clauses 87 to 93 stand part.

Chris Philp: Rather like the previous group of clauses,
which implemented the diversionary cautions, clauses 86
to 93 lay out the details of the proposed scheme for
community cautions, implementing the principles that
we have already debated pursuant to clause 76. As I did
a few minutes ago, I will go through each clause quickly.

Clause 86 specifies the criteria for giving a community
caution. It must be given by an authorised person to
someone over the age of 18. The clause specifies the key
safeguards whereby an authorised person or prosecuting
authority can authorise the use of the caution: establishing
sufficient evidence to charge, and an admission of guilt
from the offender, who signs and accepts the caution
and understands the effect of non-compliance. That
mirrors precisely the provisions of clause 77, which we
discussed a few minutes ago.
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Clause 87 establishes the type of conditions that can
be attached, specifying that they should be rehabilitative
or reparative—that is very important for the reasons
that we have already discussed. It requires that reasonable
efforts are made to ascertain victims’ views.

Clause 88 introduces the permissible rehabilitation
and reparation conditions, which must have the objective
of facilitating rehabilitation in those cases. The clause
provides that such conditions may be restricted in some
cases and contain unpaid work conditions or attendance
conditions.

Clause 89—again, mirroring the previous group—
introduces the financial penalty condition. Clause 90
provides the framework for registering and enforcing
financial penalties as part of this regime.

Clause 91 provides a framework for court proceedings
arising from the enforcement of the financial penalty,
essentially to ensure that it gets paid if someone does
not pay it. Clause 92 introduces a method for an authorised
person or prosecuting authority to vary the conditions,
which, again, mirrors the previous group of clauses.

Clause 93 deals with the effect of community cautions
where criminal proceedings may not be instituted against
the offender for the offence. In particular, if the offender
fails to comply with the condition under community
caution without a reasonable excuse, the condition may
be rescinded and a financial penalty order may be
imposed instead, so the consequence of breach here is
financial penalty rather than prosecution.

I hope that gives the Committee adequate oversight
of the effect of clauses 86 to 93.

Alex Cunningham: Although we were on relatively
familiar ground with the new diversionary cautions, the
community cautions, on which clauses 86 to 93 set out
the detail, are very different from the lower-tier out-of-court
disposals currently in use. In fact, they are much more
similar to the existing conditional cautions that the
diversionary cautions are already designed to replace.
There are lots of cautions here—cautions and cautions
and cautions.

I spoke earlier about our concerns about the necessity
of attaching conditions to the community cautions, so I
will not tread the same ground again, but that is an
important point. We very much support the simplification
of the out-of-court disposal system and the introduction
of the two-tier framework, but why are the Government
introducing two tiers that are so similar? We should be
able to get rid of the confusion of the current system of
six out-of-court disposals without so severely restricting
the choices of police officers who deal with such a wide
range of low-level offending for which a range of penalties
may be appropriate.

I understand that the community caution is intended
to replace the community resolution. There are two
major differences between the two. A community caution
will be formally administered by the police, like other
cautions, so it will appear on an offender’s criminal
record in the same way that other cautions do. There
will be a clear statutory rule about the conditions
that can be attached to it. That is quite a jump from
the community resolution. Community resolutions are
voluntary agreements between the police and an accused
person. They do not appear on an offender’s criminal
record, and the actions agreed to are not legally enforceable.

Bambos Charalambous: Again, on the impact on the
black and minority ethnic community, I wonder what
thoughts my hon. Friend has on the fact that this would
appear on their record if they were to be served a
community caution.

Alex Cunningham: My colleague is right to raise the
issue of disproportionality in the system. Anything that
increases that is not good for us as a country and is
certainly not good for the young people involved. It
is important that the Government bear that in mind as
they bring the measure forward. More importantly,
as I said, the Government can get into a situation
where they recognise that communities—ethnic minority
communities, call them what we will—need to have an
understanding of the changes that the Government are
proposing, so that we do not find more young people,
young black men in particular, with criminal records
when that is not necessary.

Secondly, the community cautions will now involve
financial penalties. Officers will be able to attach a fine
to a community caution as a punitive condition. Failure
to meet any of the conditions, including a financial
penalty condition, could result in a police-issued fine.
Again, that would be quite a departure from the community
resolution. Offenders might be asked to pay damages to
their victims as part of a resolution, but community
resolutions are not used to fine individuals.

Will the Minister tell me, therefore, whether the intention
is to replace the community resolution entirely with
community cautions? I ask, because Transform Justice
has rightly called for some clarity in this area:

“The status of community resolutions under the proposed
legislation is not clear. Clause 96 ‘Abolition of other cautions and
out-of-court disposals’ states that ‘No caution other than a
diversionary or community caution may be given to a person
aged 18 or over who admits to having committed an offence’. We
are unsure what this means for community resolutions, although
we understand the intention is that they will remain available to
police if they wish to use them.

Given the value of community resolutions, as an out of court
disposal that does not require a formal admission of guilt, the
legislation and accompanying regulation should make clear in
Clause 96 that use of community resolutions will not be prohibited
under the new framework.”

I have already discussed our concerns about the need
for a formal admission of guilt for the community caution
and the potential that has to deepen disproportionality
in our criminal justice system. My hon. Friend the
Member for Enfield, Southgate just raised that issue.
We all know that there are benefits to having a light-touch
disposal to deal with low-level offending in some cases
where appropriate. Keeping people out of the formal
justice system at this level can help keep them out of it
for good and so I wonder whether the Minister thinks
that we might be losing a helpful method of disposal
here. Finally, how does he anticipate that the low-level
offences that benefited from community resolutions
before will now be handled?

Chris Philp: I thank the shadow Minister for his
speech and his questions. For clarity, in answer to his
principal question, the community resolution will still
be available to use. It will not be removed by the Bill. As
he said, community resolutions have conditions attached
to them, but they do not require the admission of guilt—
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they simply require someone to take responsibility—and,
should the conditions not be adhered to, there is in
essence no consequence to follow that.

That low-level entry provision will therefore still exist
and be available to police officers to use. Because that
will still exist, it is appropriate to pitch the community
cautions—the ones we are debating—somewhere in between
the community resolution, which will remain, and the
diversionary caution that we just debated. That is why it
is pitched where it is.

There are three principal differences between the
diversionary caution and the community caution. The
first is on disclosure. We will talk about this when we
consider an amendment later, but the community caution
is not disclosable in a criminal record check and so on
from the moment that the condition ceases, whereas for
the diversionary caution a spending period goes beyond
that.

The second difference is that, as the shadow Minister
said, the consequence of breaching the community
caution is the imposition of a fine, whereas for the
diversionary caution it can lead to substantive prosecution.
Thirdly, the range of offences is somewhat different.

I hope that reassures the shadow Minister that the
community resolution will remain—it is not being
abolished—and therefore we have a sensible hierarchy
of provisions available for the police to choose from. I
hope that provides him with the reassurance that he was
asking for.

Question put and agreed to.

Clause 86 accordingly ordered to stand part of the Bill.

Clauses 87 to 93 ordered to stand part of the Bill.

Clause 94

CODE OF PRACTICE

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to discuss
clauses 95 and 96 stand part.

Chris Philp: The clauses in this group apply to both
types of caution and provide an overarching framework
in which the new cautions will sit. Each clause has a
particular function, and I will address them in turn.

Clause 94 introduces a general code of practice and
requires the Secretary of State to prepare it—we have
talked about that already. It specifies the kind of matters
that such a code will include, such as the circumstances
within the clauses, the procedure, the conditions that
may be imposed and the period of time. We talked
about that earlier. It is very important that we get that
right for the rehabilitative purposes that we have discussed
and to cover issues such as the one that the hon.
Member for Enfield, Southgate mentioned. That includes
who may give the cautions, the manner in which they
may be given, the places where they will be given, how
the financial penalty should be paid, how we monitor
compliance, the circumstances in which a power of
arrest may arise, and so on. I should add that the code
cannot be published or amended without the prior
consent of the Attorney General. We need this clause to
ensure the code can exist.

Clause 95 enables the Secretary of State to make
regulations placing restrictions on the multiple use of
diversionary and community cautions. They should
have reference to the number of times a particular
individual has received cautions previously. The regulations
made under this clause will be laid in draft form before
Parliament for scrutiny and will be subject to an approval
resolution of both Houses. That provides a key safeguard
and ensures that the out-of-court disposal framework
is being used as intended and is not being used
inappropriately—for example, where there is repeat
offending that should be handled through more serious
means, such as prosecution.

Clause 96 abolishes the previous caution regime, as
the shadow Minister said, but does not abolish community
resolutions. That obviously follows the widespread
consultation that we had previously and lays the
groundwork for the new system that we debated in the
previous two groups.

Question put and agreed to.

Clause 94 accordingly ordered to stand part of the Bill.

Clauses 95 and 96 ordered to stand part of the Bill.

Clause 97

CONSEQUENTIAL AMENDMENTS RELATING TO PART 6

Question proposed, That the clause stand part of
the Bill.

Chris Philp: Clause 97 introduces schedule 10, which
makes various consequential amendments to existing
legislation to ensure the proper operation of the new
two-tier system, which we have just discussed, and the
removal of the existing out-of-court disposals. Clause 97
and schedule 10 make those technical changes.

Question put and agreed to.

Clause 97 accordingly ordered to stand part of the Bill.

Schedule 10

CAUTIONS: CONSEQUENTIAL AMENDMENTS

Alex Cunningham: I beg to move amendment 117,
page 228, line 15, in schedule 10, leave out sub-
paragraphs (2) and (3) and insert—

‘(2) In paragraph 1(1)—

(a) for “—“ substitute “at the time the caution is given.”,
and

(b) omit sub-sub-paragraphs (a) and (b).”

This amendment would remove the spending period for cautions.

We have discussed a number of important matters
over the course of the morning, all of which impact on
the lives of young people and older people. They have
all been extremely important issues, but for me this
amendment is particularly important, because it would
make life a lot easier for a lot of people, and probably
contribute more than some of the other things that we
have discussed to keeping them out of the criminal
justice system.

Amendment 117 would remove the spending period
for cautions. It would revise the text of the Rehabilitation
of Offenders Act 1974 to the following:
“For the purposes of this Schedule a caution shall be regarded as
a spent caution at the time the caution is given.”

Currently the upper-tier disposal of a conditional caution
has a spending period that is the earlier of three months
or the completion of the caution, and the Bill will
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maintain that spending period for the diversionary caution.
We believe that the spending period associated with
diversionary cautions should be removed so that those
who receive one are not forced to disclose this record to
potential employers. The effect of the spending period
attached to cautions is to increase the barriers to
employment for those who are diverted from court.

Given the Government’s commitment to reform of
rehabilitation periods elsewhere in the Bill—at part
11—we believe that this is a good opportunity to continue
the direction of travel that the Government are on,
make another positive change in this area and remove
the rehabilitation period for cautions as well. The
Government may believe that a three-month spending
period is required for a diversionary caution in order to
support public protection. However, there is strong
evidence, of which I am sure the Minister is aware, that
employment is one of the most important factors, if not
the most important, in enabling people to cease offending.
Research has also found that employers discriminate
against people with criminal records and that many do
not differentiate between a caution and a conviction.

A three-month rehabilitation period is short enough
to have little impact on public protection, but its existence
requires people in employment to declare the caution
and so risk losing their job. It acts as a barrier to those
seeking work, education, insurance and volunteering
opportunities. It is also important to remember that
criminal record disclosure in itself is not really a public
protection measure: the general public cannot check a
person’s record or require them to disclose it. In any
event, under present guidance, if the police or CPS
believe that someone is a legitimate risk to others, they
would never meet the public interest test for caution
instead of charge.

Bambos Charalambous: On the issue of accepting a
caution, if people think that it might lead to this being
on the criminal record, they might be less inclined to
accept a caution and might therefore take their chances
by going to court. Does my hon. Friend think that it
would potentially lead to more cases going to court if
this matter stayed on the criminal record?

Alex Cunningham: Indeed. My hon. Friend is correct
in saying that it could lead to greater congestion in the
courts system, but the most important thing in all this is
that it removes the person’s opportunity to move on
with their life in an appropriate way. If they are able to
have a caution and they do not have to tell their employer
that they have had their knuckles rapped in such a way,
they will be able to continue in employment, whereas
otherwise they may well lose their job.

In some cases, cautions are appropriate for individuals
who pose a low level of risk, but only when combined
with other supervision measures. In such cases, that
often means the sex offenders register. But in these
cases, it is the sex offenders register—or other supervision
measure—that acts as the public protection measure,
not the spending period attached to the caution.

The spending period also introduces unnecessary
confusion for those given cautions. The rehabilitation
period will be the same as for the conditional caution,
so it will be the earlier of three months or when the
diversionary caution ceases to have effect. This is quite
a perplexing element of the current system, because
those who receive conditional cautions often do not
understand the disclosure regime and have no way of
knowing whether their conditions are judged as completed
before three months. Officers often do not explain disclosure
related to cautions comprehensively and offenders do
not know that there is a link between meeting conditions
and their becoming spent. The situation is so confusing
that some third sector organisations that support offenders
universally tell them that the spending period is three
months from caution, because this is the only way for
them to be certain that the caution is completely spent
and, therefore, that the offender will not unintentionally
fall foul of the disclosure process.

We think it would be preferable to have a “cautions
are spent when given” standard. Otherwise, we will end
up with a situation in which the criminal justice system
is giving out more of the new cautions than prison
sentences, but Parliament will have given the cautions a
more complex disclosure regime. Perhaps the Government
think that a spending period is necessary because of the
seriousness of the diversionary caution, but we must
remember that rehabilitation periods are not part of the
punitive aspect of a disposal, and the knock-on effect
on someone’s life from having to disclose should not be
used as a punishment. Under current guidance, magistrates
and judges are specifically precluded from considering
disclosure periods when giving sentences, and they must
always give the correct disposal, regardless of the criminal
record impact.

With all that said, I would welcome the Minister’s
thoughts on the need for the spending period for the
diversionary caution and other cautions outside the
adult regime. We believe that introducing a spending
period for the diversionary caution will hamper people’s
efforts to gain employment, while doing little for public
protection. That is true for the spending period for all
cautions. The Government are doing good work in
reforming the criminal records disclosure regime and,
by extension, helping people to stay out of the offending
cycle and rebuild their lives. The amendment has been
tabled with the same intention, and I sincerely hope that
the Government can support it.

The Chair: Can I just look a Whip in the eye? We are
making good progress, and it is nearly 1 o’clock. Some
of us—perhaps even myself—would like to have lunch.
We do not want to cut the Minister off in full flow, so
perhaps it is now time for a break.

Tom Pursglove (Corby) (Con): Given your generosity,
Sir Charles, I would be delighted to move that the
Committee do now adjourn.

Ordered, That the debate be now adjourned.—(Tom
Pursglove.)

12.57 pm

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 10 June 2021

(Afternoon)

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

Schedule 10

CAUTIONS: CONSEQUENTIAL AMENDMENTS

Amendment proposed (this day): 117, in schedule 10,
page 228, line 15, leave out sub-paragraphs (2) and (3)
and insert—

“(2) In paragraph 1(1)—

(a) for ‘—’ substitute ‘at the time the caution is given.’, and

(b) omit sub-sub-paragraphs (a) and (b).”—
(Alex Cunningham.)

This amendment would remove the spending period for cautions.

2 pm

Question again proposed, That the amendment be made.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): I trust that everyone
has returned from lunch re-energised and refreshed. I
want to respond to one or two of the points made prior
to lunch by the shadow Minister, the hon. Member for
Stockton North. In moving the amendment, he argued
that the diversionary caution should not have a
rehabilitation period of three months from the date of
the caution being given or, if earlier, the date on which
the caution ceases to have effect because the conditions
have been met.

I understand the hon. Gentleman’s point, but none
the less I respectfully disagree with him, for the following
reasons. First, the offences for which a diversionary caution
might be given include offences of a certain degree of
gravity. They are offences where there was sufficient
evidence available to prosecute, and had that prosecution
proceeded, a far more serious penalty, including a longer
spending period, would have been applicable. There is a
balance to strike between a desire to let the offender
move on with their lives and public protection, and the
relatively short spending period—only three months,
which is not very long—aims to strike that balance.

Secondly, it is important that we distinguish between
the diversionary caution and the community caution.
One of the ways in which we do so is the fact that the
diversionary caution has a three-month spending period
until rehabilitation, whereas the community caution does
not. Were we to remove that, it would diminish the difference
between those two forms of caution. That sort of hierarchy,
as I put it before lunch, is important, and we should
seek to preserve it, reflecting the fact that diversionary
cautions are more serious that community cautions.

There is also a third reason, which occurred to me
during the shadow Minister’s speech. Given that the
caution can be extinguished, in terms of the need to
disclose it, the offender has an incentive to meet the
conditions early within the three months. The conditions
might include the need to attend a particular training
course or to commence a treatment programme if they
have a drug or alcohol problem. Saying that the offender
has been rehabilitated at the point at which they meet
the condition creates an incentive for them to meet it

sooner rather than later. We should bear that in mind.
Although I understand where the shadow Minister is
coming from, for all those reasons I urge the Opposition
to withdraw the amendment.

Alex Cunningham (Stockton North) (Lab): I am a
little saddened and disappointed that, for all he has
said, the Minister does not recognise the real impact
that disclosure can have on people, perhaps preventing
them from getting a job or even resulting in them losing
their job. That is a great sadness. He says that three months
is not a very long time, but a person has to report a
caution to their employer on the day they receive it, and
it could result in their dismissal. Similarly, anyone applying
for a job would have to disclose it to the employer,
which may well result in them losing that employment
opportunity and the chance to turn their life around.
Moreover, if an officer is content that a caution is
appropriate, why on earth is the additional punishment
of a disclosure period being sought? I intend to press
the amendment to a Division, simply because I think it
is in people’s best interests and represents for the individual
given a caution the best chance to change for the better.

Question put, That the amendment be made.

The Committee divided: Ayes 3, Noes 6.

Division No. 14]

AYES

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

NOES

Atkins, Victoria

Clarkson, Chris

Goodwill, rh Mr Robert

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Schedule 10 agreed to.

Clause 98

REGULATIONS UNDER PART 6

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to consider
clause 99.

Chris Philp: These clauses essentially assist with the
implementation of the measures we have debated. Clause 98
sets out that regulations under part 6 are to be made by
statutory instrument and the parliamentary procedure
applicable. It also provides that regulations may make
different provisions for purposes and consequential,
supplementary, incidental, transitional and transitory
provisions and savings. It would not be possible, or
indeed appropriate, for all the detail to be set out in the
Bill; there is simply too much, and doing so would
entail a certain lack of flexibility, as we often discuss.
The clause provides the appropriate parliamentary
procedure to fill in those details as appropriate, which
we will of course debate as they arise. However, the
key principles are clearly set out in the Bill, as we
have debated.
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Clause 99 sets out certain definitions that are relevant
for part 6 of the Bill—the out-of-court disposal provisions.
The clause is essential to provide clarity in making sure
that the new framework, which we spent this morning
debating, is properly, accurately and precisely interpreted.

Question put and agreed to.

Clause 98 accordingly ordered to stand part of the Bill.

Clause 99 ordered to stand part of the Bill.

Clause 100

MINIMUM SENTENCES FOR PARTICULAR OFFENCES

The Chair: With this it will be convenient to consider
schedule 11.

Chris Philp: Clause 100 amends the criteria applied
for when a court may depart from imposing a minimum
sentence. Minimum sentences are rare in this jurisdiction,
and generally speaking, but not always, they apply to
repeat offences. These minimum sentences are not,
technically or legally speaking, mandatory or completely
binding on the court, but it is mandatory that the court
must consider passing that minimum sentence. The
court may depart from imposing that minimum sentence
only by having regard to the particular circumstances of
the offender and the nature of the case, so an element of
judicial discretion is retained.

However, given that Parliament has legislated to set
out these minimum sentences, we think it right that the
court should depart from the minimum sentences specified
by Parliament not by having regard to the particular
circumstances of the case but only in exceptional
circumstances. In effect, the clause raises the bar for
when a judge can depart from these minimum sentences;
it tells the judge that circumstances must be exceptional
before the minimum sentence is disregarded, to make
sure that Parliament’s will in this area is better reflected
by the sentences the court hands down.

Clause 100 will cover four offences: threatening a
person with a weapon or bladed article, which carries a
minimum sentence of four years; a third offence in
relation to trafficking a class A drug, which carries a
minimum sentence of seven years; a third domestic
burglary offence, which carries a minimum sentence of
three years; and a repeat offence—a second or higher
offence—involving a weapon or bladed article. The
clause strengthens the minimum sentences in those cases
and makes it harder for the judge to depart from the
minimum, or reduces the range of circumstances in
which such a departure might occur. Three of the four
offences are repeat offences; the fourth is a first-time
offence. They are fairly clearly defined offences for drug
trafficking or domestic burglary, where Parliament clearly
decided in the past that there was less necessity for
judicial discretion.

Schedule 11 makes consequential amendments to
existing legislation as a result of clause 11, to give effect
to what we have just discussed. The amendments are to
section 37 of the Mental Health Act 1983 and to the
Armed Forces Act 2006.

These offences are serious. In the past, Parliament
has taken a view that a minimum sentence is appropriate,
particularly for repeat offences. It is therefore appropriate
that we today make sure that the courts follow Parliament’s
view as often as possible.

I asked for figures on how often judges depart from
the minimum sentences. For the burglary offence, the
data is a couple of years old, but it looks like the court
departed from the minimum sentence in that year in
about 37% of cases, so in quite a wide range of cases. It
is on that basis—to tighten up the strength of minimum
sentences—that we are introducing clause 100 and
schedule 11 today.

Alex Cunningham: As the Minister said, clause 100 would
change the law so that for certain offences a court is
required to impose a custodial sentence of at least the
statutory minimum term unless there are “exceptional”
reasons not to. This is a change from allowing the court
to impose a custodial sentence of at least the minimum
unless there are “particular” reasons not to.

The offences and their statutory minimums are: a
third-strike importation of class A drugs, with a seven-year
minimum sentence; a third-strike domestic burglary,
with a three-year minimum sentence; a second-strike
possession of a knife or offensive weapon, with a six-month
minimum; and threatening a person with a blade or
offensive weapon in public, with a six-month minimum.

As the Minister has pointed out, the effect of clause 100
is relatively simple, although the Opposition are concerned
that it will also be profound. The law currently allows
for minimum custodial sentences to be handed down to
those who repeatedly offend. As things stand, judges
can depart from the minimum sentences when they are
of the opinion that there are particular circumstances
that would make it unjust not to do so.

Despite what the Minister says about judicial discretion,
the proposition put forward by the Government seems
to be that the Government are concerned that the
judiciary has been too lenient when imposing minimum
sentences, and therefore the law needs to be strengthened
in this area. The Government’s solution is to change the
law so that for certain repeat offences, a court is required
to impose a minimum term unless there are exceptional
circumstances not to. In a nutshell, clause 100 seeks to
make it harder for judges to exercise their discretion and
moves away from the statutory minimum sentence for a
small number of offences.

2.15 pm

The offences that clause 100 applies to are the trafficking
of class A drugs, domestic burglary, possession of a knife
or offensive weapon, and threatening a person with a
blade or an offensive weapon in public. The Opposition
have two main concerns with clause 100. The first is
why the change is being made now and what evidence
exists that it is actually necessary. When the Sentencing
Council considered the Government’s intention to make
changes to mandatory minimum sentences for these
offences, it was clear in its response:

“We would however counsel strongly against any substantive
changes to these mandatory sentences. At present, the regime is
quite clear, and courts have been applying the criteria without
difficulty…Parliament should not try and pre-empt this exercise
of judicial discretion. At the very least, the Government should
undertake or commission research into the ways that courts have
exercised their discretion in this regard. Until, and unless, the
Government can demonstrate that judges have been excessively
indulgent, or that the provisions are misfiring in some way,
amendments are unnecessary and inappropriate. To date, the
Government has offered no such demonstration.”
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The Sentencing Council is not the only body concerned
about the reasoning behind this move. The Bar Council
also advised against it, arguing that clause 100
“will prevent judges from being able to exercise the necessary
discretion to hand down a sentence based on the circumstances of
the case.”

It said that the clause will also
“increase the prison population, which is already under significant
strain.”

Bambos Charalambous (Enfield, Southgate) (Lab):
My hon. Friend is making an excellent point. Judges
know the case and the circumstances of it, so they are
better placed to use their discretion, taking into account
the particular set of circumstances, which we cannot
know about when we are passing something that gives
carte blanche on a particular sentence minimum.

Alex Cunningham: Yes, that is very much the case.
These organisations all make the same point: we are
limiting the judges’discretion. We are limiting the discretion
of the individual who best knows the case, as they have
actually heard the case, so it is certainly worrying. In fact,
in the sentencing White Paper, the Government note
that “concerns have been raised”, and that some repeat
offenders are receiving too-lenient sentences, but they
fall short of naming a single body that supports that view.

In the same vein, rather than presenting the evidence
for change, the White Paper highlights only a single
statistic in relation to those convicted of a burglary who
receive a sentence lower than the minimum three-year
term. I am sure I do not have to remind the Minister
that that is as single statistic relating to a single offence
out of his list of four. I ask him a very simple question:
what evidence has he brought to the Committee today
to show that judges have been unduly lenient when
sentencing repeat offenders in relation to the importation
of class A drugs, possession of a knife or offensive
weapon or threatening a person with a blade or offensive
weapon in public?

The second of the Opposition’s concerns is how the
proposed changes to clause 100 will further entrench
the already shameful levels of racial disparity in our
criminal justice system. As the Minister is all too aware,
since the Lammy review was published in September
2017, racial disparity in the criminal justice system has
got considerably worse. The statistics speak for themselves.
Black offenders are 26% more likely than white offenders
to be remanded in custody, while the figure for black
women is 29% more likely. Offenders from black, Asian
and minority ethnic backgrounds are 81% more likely
than white offenders to be sent to prison for indictable
offences, even when factoring in higher not guilty plea
rates. Over one quarter—27%—of people in prison are
from a minority ethnic group, despite the fact that they
make up 14% of the total population of England and
Wales. If our prison population reflected the ethnic
make-up of England and Wales, we would have over
9,000 fewer people in prison—a truly staggering figure.

That is before we even begin to touch on
disproportionality in the youth system, which is even more
pronounced. For the first time, young people from a
BAME background now make up 51%—over half—of
those in custody, despite that group making up only
14% of the population. The proportion of black children
who are arrested, cautioned or sentenced is now twice what
it was 10 years ago, and the proportion of black children
on remand in youth custody has increased to over a third.

When my right hon. Friend the Member for Tottenham
(Mr Lammy) was asked by the then Conservative
Government to carry out his review, he did so in the
belief that that Government, and successive Governments,
would implement the recommendations he made. Sadly,
that was not the case. At the last count, fewer than 10 of
the 35 recommendations had been fully implemented.
Perhaps the Minister will explain whether that is still
the case today and, if so, why the Government have
made so little progress on that in the last four years.

The picture emerging from this Government is that
they do not care about reducing racial disparities in our
criminal justice system, which is not an accusation I
make lightly. Statement after statement recognising the
disparities and promising change appears to be no more
than lip service. Worse still, many of the measures in the
Bill will further entrench racial inequality in the criminal
justice system—one of them being the introduction of
clause 100. It is abundantly clear that the clause will
have a disproportionate impact on offenders from a
black, Asian or minority ethnic background.

We know from a Government report published in
2016 that for drugs offences the odds of receiving a
prison sentence were around 240% higher for black,
Asian and minority ethnic offenders than for white
offenders. Even the equalities impact assessment that
accompanies the Bill acknowledges an over-representation
of certain ethnic groups and the increased likelihood of
their being sentenced to custody and given a longer
sentence. It states:

“We recognise that some individuals with protected characteristics
are likely to be over-represented in the groups of people this
policy will affect, by virtue of the demographics of the existing
offender population.”

Mr Robert Goodwill (Scarborough and Whitby) (Con):
The figures the hon. Gentleman quotes are of great
concern. Is he suggesting that judges show bias and
discrimination in the sentences they give?

Alex Cunningham: I am not. The point I am making
is that the Government are driving an agenda that will
result in more black, Asian and ethnic minority people
ending up in the criminal justice system and suffering
even greater sentences.

The Government’s own equalities impact assessment
goes on:

“BAME individuals appear to have high representation in the
Class A drug trafficking cohort and possession of or threatening
with a blade… As a result, the proposal may put people with
these protected characteristics at a particular disadvantage when
compared to persons who do not share these characteristics since
they may be more likely to be given a custodial sentence and serve
longer sentences than before.”

The Minister could do no better than looking to
America to see how three-strike drug laws have had a
horrific impact on disproportionality rates in the criminal
justice system. As he will no doubt be aware, the three-strikes
crime Bill that was introduced by Bill Clinton in the
1990s has been roundly criticised by all sides of the
American political spectrum. Democrats, Republicans
and even Bill Clinton himself have spoken of how the
Bill was a grave mistake that contributed to overpopulated
prisons and a mass incarceration of BAME offenders in
particular.

What makes this all the more astonishing is that this
Government have gone to some lengths in recent times
to state their commitment to reducing racial disparity in
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the justice system. In his foreword to the latest update
on tackling race disparity in the criminal justice system,
the Lord Chancellor made it clear that addressing the
over-representation of people from ethnic and racial
minorities was a personal focus for him—that was very
welcome. Will the Minister explain, then, why the
Government chose not to undertake a full equalities
impact assessment of how measures in the Bill could
have a detrimental impact on minority groups? Given
that many of the measures in the sentencing White
Paper involve serious sentence uplifts, it is absolutely
critical that the Government fully understand how those
from minority backgrounds could be disproportionately
impacted. As I have explained, failing to do so runs the
risk of further exacerbating the already horrendous
disparities that we see in the system today. Is the Minister
content to see such disparities widen even further, or
will he outline today just what the Government will do
to address this issue?

Maria Eagle (Garston and Halewood) (Lab): Does
my hon. Friend agree that being against this kind of
disparity is all well and good, but the only way one can
reduce it, which I believe is the Government’s policy, is
to be very careful—moving policy initiative by policy
initiative, and change in the law by change in the law
—that new measures take into account the impact of
such changes on that disparity?

Alex Cunningham: I most certainly do agree with my
hon. Friend. That is why we posed the question: why
has there not been a full impact assessment of the
impact of these measures on the BAME community? I
would go so far as to challenge the Minister and his
Government not just to outline the measures they will
take to end these disparities but to set themselves some
targets to end this injustice once and for all.

The final point I will touch on is how the Government
came to a decision on which of the four offences they
have included under the scope of clause 100. I remind
the Committee that they are trafficking of class A
drugs, domestic burglary, possession of a knife or offensive
weapon, and threatening a person with a blade or
offensive weapon in public. Although those are undoubtedly
serious crimes, we have some concerns that focusing on
such a small cohort of crimes risks missing the larger
criminal forces that are at work in our country.

Take possession of a knife or offensive weapon, for
example. All too often when we think of knife crime,
the focus of our thoughts is on young men—often
young BAME men from a disadvantaged background—
carrying knives as part of a gang. Yet this image is
deeply simplistic and misses the greater criminal forces
at play. As my right hon. Friend the Member for Tottenham
pointed out, most of the time knife crime is not being
driven by youths but by a sophisticated network of
veteran organised criminals. As he wrote in The Guardian
so eloquently:

“Young people falling into the wrong crowd in Tottenham,
Salford or Croydon know nothing about the trafficking of tonnes
of cocaine across our borders every single year. They know
nothing of the shipment routes from Central and South America
that have made London a cocaine capital of Europe. They know
nothing of the lorries, container vessels, luxury yachts and private
jets that supply our nation’s £11bn-a-year drug market….This
isn’t about kids in tracksuits carrying knives, it’s about men in
suits carrying briefcases. It is serious criminal networks that are
exploiting our young people, arming them to the teeth and
sending them out to fight turf wars.”

Mr Goodwill: The hon. Gentleman makes some very
valid points. Does he agree that this issue is also about
middle-class people taking illegal drugs and fuelling
this terrible trade?

Alex Cunningham: I certainly agree with the right
hon. Member for Scarborough and Whitby, and I have
given his constituency its full title—how on earth could
I ever forget Whitby, when it is one of my favourite
destinations for a day out? I am sure he will understand
why that is the case. For me, this issue is about how we
tackle the guys with the briefcases and not just the
young men on the streets? How do we make sure that we
deal with organised crime? We have seen some great results
recently in my own constituency and across the Cleveland
police area, where there have been raids on individual
houses and the police found large amounts of drugs.
However, those drugs are finding their way in through
Teesport and through the Tyneside ports as well. We are
failing to get to the people who are driving the entire
trade and we need to do much, much more to do so.

With the National Crime Agency currently prioritising
cyber-crime, child sexual exploitation and terrorism,
and the Serious Violence Taskforce having been disbanded
recently, I would be grateful if the Minister could explain
how anything in clause 100 will tackle serious organised
criminality.

To conclude, the Opposition have deep concerns about
the introduction of the power in clause 100. We worry
that it has been introduced without an evidential basis,
without consultation with impacted groups, and without
a full equalities impact assessment. Even more importantly,
we worry that it will further entrench the already shameful
levels of racial disparity in our criminal justice system
while failing to tackle the underlying causes of the
crimes that we have been discussing. I look forward to
hearing the Minister’s response, which I hope will address
the issues that I have raised.

Chris Philp: Let me respond to some of the questions
and points that the shadow Minister raised in his speech.
First, I should be clear that in forming the proposals the
Government have considered carefully, in accordance
with the public sector equality duty under the Equality
Act 2010, the impact that these changes in the law
might have on people with protected characteristics,
including race. The full equality impact assessment was
published alongside the draft legislation, and I can
confirm that it is publicly available should anybody
want to scrutinise it.

2.30 pm

The shadow Minister asked why these measures are
being introduced, and he asked for the evidence base for
doing so. He mentioned evidence that appeared in the
original White Paper published last September. I gave a
statistic in my speech introducing the clause about the
proportion of cases where the minimum is disapplied for
the burglary offence. I said it was over a third. I should
add that those are unpublished figures. They have not gone
through the usual verification process, but it is clearly
over a third. That is a single further bit of evidence
demonstrating that judges are departing quite a lot.

It is important to specify that departures should
be exceptional rather than simply particular, because
Parliament has taken the time and trouble to specify
these minimum sentences. It has done so after careful
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and due consideration. It is very unusual, as we might
debate later, to have minimum sentences, even for
repeat offenders. Having given the matter such careful
consideration in the past, it seems reasonable to expect
judges to implement that, unless there are exceptional
circumstances. We are simply talking about somewhat
elevating the test before judges depart.

There is still residual judicial discretion; if a judge
thinks there is an exceptional circumstance that means
that the minimum is not appropriate, the judge can still
not give the minimum—their hands are not completely
tied. This is just about making it clear to those handing
down sentences that this should be exceptional rather
than more routine. There is data that shows that the
departures are quite widespread. I have mentioned some,
and the shadow Minister referred to the White Paper.
But beyond the data there is also the point of principle I
mentioned a moment ago about making sure that
Parliament’s intent is reflected in the sentences that are,
in practice, handed down.

On racial disparity, these measures will in some sense
mitigate against any implied systemic bias, which I do
not, by the way, accept exists in the sentencing context.
They actually make the application of the sentence
more mechanistic; they just specify, almost as a formula,
that if a particular set of circumstances is met, a certain
sentence follows. That makes the system almost automatic
and reduces the discretionary element. If someone does
not want to have the minimums applied to them, they
should not commit the offence in the first place.

But there clearly are issues that the Government want
to address. This is a broader topic, and I do not want to
dwell on it, because it is probably out of scope. There
are obviously wider issues of racial disparity in the
criminal justice system, which the shadow Minister
referred to. A very good and comprehensive statement
was made on this topic by the Under-Secretary of
State for Justice, my hon. Friend the Member for
Cheltenham (Alex Chalk), a few months ago. I strongly
commend his statement, because he went through the
recommendations resulting from the Lammy review—I
am probably allowed to say that, given that it is the
name of the report, and I am not referring to a colleague
by their name—demonstrating in each of the various
cases what concrete action was being taken to address
the concerns that the review uncovered. As the shadow
Minister said, the Government do want to take action
to make sure the justice system is always fair and is seen
to be fair.

Maria Eagle: Does the Minister accept that despite
the Government’s intentions, good as they may be, to
reduce disparity, the reality is that it is not reducing and
has not reduced since the report was published? Does
he therefore accept that the Government need to do more?

Chris Philp: I have not seen the up-to-date data for
the past year, but I accept that we need to pay continuous
attention to these issues. We need to make sure that the
justice system always behaves in a fair and even-handed
manner. Clearly, we accept that we need to be eternally
vigilant on that front.

To return to the topic of this clause, it is simply about
making sure that the decisions taken by previous
Parliaments are reflected in the way in which judges
take their decisions. We also need to ensure that departing

from what Parliament has specified happens only in
exceptional cases. Believing as I do in parliamentary
sovereignty, that seems reasonable to me.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 6, Noes 3.

Division No. 15]

AYES

Atkins, Victoria

Clarkson, Chris

Goodwill, rh Mr Robert

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Question accordingly agreed to.

Clause 100 ordered to stand part of the Bill.

Schedule 11 agreed to.

Clause 101

WHOLE LIFE ORDER AS STARTING POINT FOR

PREMEDITATED CHILD MURDER

Alex Cunningham: I beg to move amendment 1, in
clause 101, page 86, line 41, at end insert—

“(bb) the abduction, sexual assault and murder of a
person not previously known to the offender,”.

The amendment would extend the whole life tariff
captured by the clause to someone guilty of the murder,
abduction and sexual assault of a stranger. Later in my
speech I will provide substantial detail on why we
should do that.

First, I want to demonstrate the Opposition’s support
for what the Government are tyring to do with this
particular clause. As the Minister will no doubt point
out later, a whole life order is the most severe sentencing
option available to members of the judiciary in England
and Wales. Only a small number of criminals a year will
ever be convicted of a crime so exceptionally terrible
that it warrants such a punishment. The effect of a
whole life order is as simple as it is final. Once sentenced,
the offender loses any right of a sentence review. They
will spend the rest of their lives in prison, without any
possibility of hope or release. From the moment they
are sentenced, they will never again set foot outside
prison.

The decision to deprive someone of their liberty
indefinitely is a daunting one, and I do not envy the
enormous responsibility placed at the door of the judges
who hear these types of cases. None the less, as an
Opposition we are pragmatic. Although we are strong
believers in the power and importance of rehabilitation,
we accept that some offenders are so uniquely evil that
even our greatest attempts to reform them would most
likely be in vain.

One only has to consider some of the handful of
offenders who have received a whole life order to realise
the type of criminality we are dealing with. Ian Brady
and Myra Hindley, the Moors murderers, were convicted
of the torture and murder of three innocent children
between 1963 and 1965. I was eight, nine and 10 years
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old during that time, and I actually remember the
television reports. Dennis Nielsen was a former policeman
who murdered and dismembered at least 12 young men
and boys between 1978 and 1983. Rose West collaborated
with her husband in the torture and murder of at least
nine young women between 1973 and 1987, including
her eight-year-old stepdaughter. Harold Shipman, the
infamous GP, is thought to have been responsible for
the murder of over 200 women who trusted him with
their care and wellbeing. Peter Sutcliffe, the Yorkshire
Ripper, murdered 13 women and attacked seven others
in a killing spree that terrified the nation between 1975
and 1980—the list goes on. Each of those names will
live in the consciousness of the nation for evermore.
Each was found guilty of crimes so extraordinarily evil
that their actions cannot, and should not, be forgotten.

Today, we have before us the question whether to
extend the list of crimes for which a whole-life order can
be handed down. Under the current sentencing framework,
a whole-life order can be given only for

“the murder of two or more persons where each murder involves
a substantial degree of premeditation, the abduction of the
victim, or sexual or sadistic conduct… the murder of a child if
involving the abduction of the child or sexual or sadistic motivation…

the murder of a police or prison officer in the course of his duty…

a murder done for the purpose of advancing a political, religious
or ideological cause; or… a murder by an offender previously
convicted of murder.”

The clause will widen that list to cover the murder of a
child if that murder can be shown to have involved a
substantial degree of premeditation or planning.

In coming to a decision on whether that is a proposal
the Opposition can support, we must first understand
how many additional offenders the Government estimate
will be caught by such a change in the law. The
Government’s impact assessment acknowledges that whole-
life orders are

“an exceptionally rare sentence, with fewer than 5 given out per
year on average over the past decade.”

It goes on to note that the measure is expected to
increase the number of whole-life orders handed out by

“a maximum of about 10 offenders per year”.

The Sentencing Academy response to the sentencing
White Paper noted that the requirement of a substantial
degree of premeditation or planning should mean that
the number of offenders caught by that charge would be
relatively small.

None the less, the Government must face the fact that
widening the list of offences that can attract whole-life
orders will naturally put an already overstretched prison
system under even greater strain. As the Minister will
have seen, only last week, an internal survey by the Prison
Officers Association showed just how precarious the
system is in our prisons. That survey showed that 85% of
prison officers report feeling burned out; more than
40% of prison staff are suffering moderate or severe
anxiety symptoms; and more than 80% feel that their
mental and physical health have got worse during the
pandemic. That is on top of what we already know—that
our prisons are already overcrowded and understaffed,
and are hotbeds of crime, as I said in my contribution
to the driving offences debate earlier this week. Therefore,
I would be grateful if the Minister today committed
himself and the Government to ensuring that all the
toughest sentences in the Bill—not just in the clause—will
be properly resourced and funded. Can we have an

assurance that whole-life orders will remain a sentencing
option only for those who have committed the worst
offences?

We must now consider whether the premeditated
murder of a child is as heinous a crime as the other
crimes that can attract a whole-life order. On that point,
the Opposition are clear: it certainly is. The law allows
for whole-life sentences to be handed down to those
who murder a child following the child’s abduction, or if
the murder involves sexual or sadistic motivation. However,
the Opposition agree with the Government’s point that
any murder of a child committed with a high degree of
premeditation should also warrant a whole-life order.
What we are talking about here is a purely evil act—killing
someone in the prime of life, taking away their opportunity
to go to university and to forge a career, and taking
away their hopes of settling down and having a family.

For a whole-life order to be handed down, the current
legal framework requires the killing of a child to involve
abduction or a sexual or sadistic motivation. That raises
the question, how can it be possible for the murder of a
child not to involve a sadistic intention? When someone
chooses to take the life of a child, they do so in the
knowledge of the immense pain it will cause the loved
ones of the victim for the rest of their lives. Thankfully,
the number of offenders who commit the murder of a
child with a high degree of premeditation is relatively
small, but Labour fully agrees that those in that group of
offenders deserve to spend the rest of their life in prison,
not only to protect society, but to ensure that their
sentence reflects the horrendous nature of their crime.

2.45 pm

That is not the only horrific crime to which Labour
feels whole-life orders should be extended. We believe
they should be extended to those who abduct, sexually
assault and murder a stranger. Let me therefore turn
specifically to amendment 1, which would insert at the
end of the clause the words

“the abduction, sexual assault and murder of a person not
previously known to the offender,”.

Following the death of Sarah Everard, the Labour
Front Benchers tabled that amendment, which would
extend the whole-life tariff to someone guilty of the
murder, abduction and sexual assault of a stranger.

On the evening of 3 March, 33-year-old Sarah Everard
visited a friend in south London and later began to
walk across Clapham Common in the direction of home.
She had her whole life ahead of her. She was young,
intelligent, popular and kind, and her family described
her as a “shining example” to all, who brought them
nothing but pride and joy. She took precautions to keep
herself safe, choosing well-lit streets and talking to her
boyfriend on the phone. Tragically, that was not enough.

It is by no means an exaggeration to say that the
disappearance and death of Sarah Everard sent a shockwave
across the country and changed the way we think about
violence against girls and women. Sarah’s death reignited
the national debate about the endemic culture of
harassment, violence and abuse that women and girls
face daily, a debate that we can all admit should have
been had much earlier.

While we are limited in what we can say about the
circumstances of Sarah’s disappearance and murder, for
many women and girls, Sarah’s murder was a wake-up call.
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A young woman vanished without trace while walking
home alone from a friend’s house—a simple routine
that most women follow every week. Many women felt
it could easily have been them in Sarah’s shoes, snatched
on Clapham Common, their only fault being a woman
in the wrong place at the wrong time.

Like the premeditated murder of a child, the abduction
and murder of a stranger is thankfully rare. That does
not make women feel any safer, however, nor does it
make the crime any less heinous. It is a shameful indictment
of the type of society we are today that women feel
unsafe to walk home alone at night, fearful that they
could be harassed, assaulted or worse, simply because
of being a woman. It is also shameful that women
should consider the need to take precautionary measures—
for example, putting their keys between their fingers or
pretending to talk loudly on the phone to put off
potential attackers—second nature. Frankly, however,
who could blame them?

The statistics are as damning as they are frightening.
Each week, women of all backgrounds, from all parts of
the country and of all ages, are brutally murdered by
violent men. In 2016, 125 women in the UK were killed
by men. In 2017 and 2018, that number rose to 147.
Over the past decade, 1,425 women have been murdered
in the UK. That is roughly one woman every three days.
Furthermore, in one year alone, more than half a
million women suffered sexual assault.

In the wake of Sarah Everard’s death, more than
1,000 people marched on Parliament Square with one
very simple message: “Enough is enough”. Women and
girls across the country have had enough of being
targeted by violent men, of being punch-bags, of being
harassed and of being treated as second-class citizens.
Labour stands by those women. I hope that Conservative
Members will stand with us. As parliamentarians, it is
our duty to ensure that women and girls feel safe and
valued in society, and to recognise their pain and frustration.

Following Sarah Everard’s tragic murder, we can
send a powerful message to women and girls up and
down the country by ensuring that anyone who abducts
and murders a woman faces the severest punishments
available. I hope we can look forward to the Minister’s
support for the amendment as he recognises that the
harshest possible sentence should apply to offenders
found guilty of—I repeat again—the murder, abduction
and sexual assault of a stranger.

The Chair: Before we continue, can we be a little
careful here? I have been in discussion with the Clerk
and others, and I am not sure that we need to be careful,
but let us be careful because there is still not a sentence
yet. I am sorry—

Alex Cunningham: I was being very careful.

The Chair: I know you were. I just want everybody to
be careful.

Chris Philp: The shadow Minister has given a
comprehensive and thorough introduction to the topic
of whole-life orders, which I had intended to give the
Committee myself. As he has laid out the background, I
do not propose to repeat it. He accurately described how
they operate and the categories of offender to which they
apply. As he said, a whole-life order is the most severe

punishment that a court can hand down, ensuring that
the person so sentenced never leaves prison under any
circumstances.

The shadow Minister illustrated the gravity and
seriousness of such sentences by listing some of the
terrible cases from the past 30 or 40 years, or indeed the
past 50 years, in which whole-life orders have been
imposed. The clause proposes to add to the small list of
offences that qualify for a whole-life order as a starting
point the heinous case of premeditated child murder—a
crime so awful and appalling that I think all hon.
Members agree it should be added to the list.

The murder of a child is particularly appalling, and
whether we are parents or not, we all feel deeply, particularly
when there is a degree of premeditation—when it is not
just in the moment, but planned and intended for some
time—that the crime is truly terrible and enormous.
That is why the Government propose to expand the
whole-life order. I think there is unanimity on that
point.

The shadow Minister raised the important question
of violence against women and girls, both in general
terms and in the context of a particular case, which
Sir Charles has asked us to be careful about because it is
subject to live legal proceedings. The matter is not
concluded before the courts, so of course we should be
a little careful. Let me start with the wider issue of
violence against women and girls.

For many years, the Government have had an unshakable
commitment to protecting women and girls from the
completely unacceptable violence and harassment that
they all too often suffer at the hands of men. My hon.
Friend the Member for Louth and Horncastle, the
safeguarding Minister, has been at the forefront in
recent years—introducing the Domestic Abuse Bill,
which reached the statute book as the Domestic Abuse
Act 2021 a short time ago, and leading and taking
forward our work in this area. In the relatively near
future—certainly in the next few months—we will publish
a refreshed violence against women and girls strategy
and a domestic abuse strategy, both of which will take
further our work in this area.

A great deal of work has been done in the last five or
10 years, almost always with cross-party support. For
example, banning upskirting started off as a private
Member’s Bill and the measure was then passed by the
Government. There are also recent measures on non-fatal
strangulation, which are critical to protecting women,
and work on the rough sex defence, which is part of the
Domestic Abuse Act. We have introduced additional
stalking offences over the last few years and increased
sentences for such offences. A huge amount of work has
been done, is being done and will be done to protect
women and girls from attack. As the shadow Minister
rightly said, women and girls have the right to walk the
streets any time of day or night without fear. That is not
the case at the moment, and we all need to make sure
that changes.

In relation to the terrible crime of rape, it is worth
mentioning, by way of context, that sentences have
been increasing over the past few years. The average
adult rape sentence rose from 79 months in 2010 to
109 months in 2020, an increase of approximately two
and a half years—and quite right, too. However, it is
not just the sentence that matters, but how long the
offender spends in prison.
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Via a statutory instrument that we introduced last
year, and a clause that we will come to later in the Bill,
we are ensuring that rapists spend longer in prison.
Those sentenced to a standard determinate sentence of
over seven years will now, for the first time, serve two
thirds of their sentence in prison, not half, as was
previously the case. It was wrong that rapists, when
given a standard determinate sentence, served only half
of it in prison. It is right that that is now two thirds,
when the sentence is over seven years. The Bill goes
further, moving the release back to two thirds of the
sentence for those convicted of rape and given a standard
determinate sentence of over four years, ensuring that
rapists spend longer in prison.

I hope that gives the Committee a high level of
assurance about the work that has been done already, is
being done through the Bill and will be done in future in
this critical area. We discussed that extensively in yesterday’s
Opposition day debate, which the Lord Chancellor
opened and I closed. Labour’s Front-Bench spokesman
made the point, fairly and rightly, that rape conviction
rates are too low and must get higher. The rape review,
which I am told will be published in days not weeks, will
propose decisive action to address that serious problem.

I hope that lays out the Government’s firm commitment
on the issue and our track record historically—

Alex Cunningham: It sounds as though the Minister
is about to wind up without addressing my specific
points.

Chris Philp: No, I certainly was not planning to
ignore the hon. Gentleman’s amendment. I was simply
setting out the wider context and the work that the
Government have done, are doing and will do.

I have a couple of things to say about the amendment.
First, the offence it describes is obviously horrendous
and very serious. It currently carries a mandatory sentence
of life imprisonment. Where the murder involves sexual
or sadistic conduct, the starting point for the tariff—the
minimum term to be served in prison—is 30 years, so a
very long time. It is important to note, however, that
judges have the discretion to depart from that tariff
where they see fit and, if necessary, increase it, including
by giving a whole-life order. It is important to be clear
that the law already allows for such an offence to receive
a whole-life order where the judge thinks that appropriate.

Secondly, the amendment refers in particular to strangers.
It would essentially move the tariff ’s starting point from
30 years to a whole-life order, the maximum sentence
being life in both cases—it would not change the maximum
sentence—but it aims that change in minimum sentence
only at cases where a stranger has perpetrated the
abduction, sexual assault and murder. It strikes the
Government as surprising that that distinction is drawn,
because the crime described—abduction, sexual assault
and murder—is as egregious and horrendous whether
committed by a stranger or by someone known to the
victim.

3 pm

We have spoken a lot about the importance of combating
domestic abuse and the appalling crimes of domestic
violence. I suspect—the Minister for Safeguarding might
help me here—that the offender is usually known to the
victim rather than being a stranger. The Minister for
Safeguarding is nodding. The majority of offenders in

such cases will be known to the victim—they may even
be the partner of the victim. The offences may even
happen in a domestic setting—the very place where the
victim is entitled to feel safest—where the perpetrator is
someone whom the victim ought to be able to trust.
However, those settings and offenders are excluded
from the amendment, because it applies only to strangers.
I submit to the Committee that those serious, terrible
and horrendous offences are just as serious when committed
by someone known to the victim as they are when
committed by a stranger.

Obviously, I understand the spirit of the amendment,
but it diminishes the seriousness of domestic murders,
whereby the perpetrator is known to the victim, by
omission, because they are not included. I suggest that
for that reason, and because it is rightly already possible
for a judge to give a whole life order in such circumstances,
the amendment does not move us forward. In fact, it
omits—I am sure it was by accident and not intentional—
those domestic murders, abductions and sexual assaults,
which are just as serious as when committed by a
stranger. Although I am in complete sympathy with the
shadow Minister and Front Benchers’ sentiments on
this issue, I ask them to think about that particular
element of the amendment as drafted.

Alex Cunningham: I am grateful to the Minister for
his response. It is very easy for us all to determine our
own shopping list of changes to the legislation. I take
his point that crime committed by somebody who is
known to the victim is not any less severe than crime
committed by someone who is not known to the victim.
However, rather than dismiss what the Opposition are
saying, perhaps the Government should say that there is
an opportunity here to look at whole life orders and
some of the wider aspects. Perhaps other cases should
attract a whole life order. The Government have quite a
tight group currently, and there is a need for that to be
reviewed.

Given the specific things that have happened in recent
times, the amendment is about sending a message to
women and girls that we are on their side and that we
recognise the difficulties that they often face. We recognise
their fear of walking home in the evening, particularly if
they are on their own. Although society needs to do
more to tackle the causes of this type of crime, we
should still go ahead with the amendment and ensure
that there is a clear message to strangers, or anybody
out there, that if they abduct, murder or sexually assault
a woman, they will face the full weight of the law. For
me, that means the mandatory whole life order, except
in exceptional circumstances.

The Chair: Minister, do you wish to come back? I saw
you in discussions with another Minister, so I will give
you the option. It is not normal to do this, but is there
anything further that you would like to add in response?

Chris Philp: I will just say that we are always happy to
talk to the Opposition about a matter of this sensitivity,
but I remain of the view that we should not single out
murders involving a stranger and exclude domestic cases
from the Bill, because that would diminish those equally
appalling offences in which the victim is known to the
offender. It may even be a partner; it may even have
happened in her house—yet that is not in the amendment.
I ask that we think again about putting it to a vote. I am
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[Chris Philp]

happy to sit down with the shadow Minister to talk
about the issue and about the whole life order question,
but I repeat the point that I made earlier.

Alex Cunningham: I appreciate that, but I still intend
to divide the Committee on the amendment.

Question put, That the amendment be made.

The Committee divided: Ayes 3, Noes 6.

Division No. 16]

AYES

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

NOES

Atkins, Victoria

Clarkson, Chris

Goodwill, rh Mr Robert

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Clause 101 ordered to stand part of the Bill.

Clause 102

WHOLE LIFE ORDERS FOR YOUNG ADULT OFFENDERS IN

EXCEPTIONAL CASES

Question proposed, That the clause stand part of
the Bill.

Chris Philp: Clause 102 relates to whole life orders,
which we discussed fairly extensively a few moments
ago. It will give judges the opportunity, in rare and
exceptional cases, to use a whole life order on people
who are convicted when they are aged between 18 and 20.
At the moment, whole life orders can be imposed only
on offenders aged 21 or over, but occasionally there are
some very unusual cases in which offenders aged 18, 19
or 20 commit heinous offences and a whole life order
might be appropriate. For example, an offence of murder,
rape and abduction such as the shadow Minister described
might be committed by someone aged 20. We think, as I
hope the Opposition do, that the judge should be free to
impose a whole life order; in fact, the shadow Minister
himself made that case very compellingly a short while
ago.

I will give an example in which a judge called for
precisely that: the notorious, infamous case of Hashem
Abedi, the brother of the Manchester Arena bomber.
In sentencing him, the presiding judge, Mr Justice Baker,
described the actions of the two bombers as

“atrocious crimes: large in their scale, deadly in their intent and
appalling in their consequences.”

The judge said that he was satisfied that they had
appeared to deliberately target the young audience in
attendance at the arena’s Ariana Grande concert in
order to heighten the risk of injury and death. He said
in his sentencing remarks that

“If the defendant…had been aged 21 or over”

and if a whole life order had been available,

“the appropriate starting point…would have been a whole life
order”,

given the seriousness of the crime.

I am sure that every member of the Committee, and
indeed every Member of the House, will agree that for
crimes as abhorrent as Hashem Abedi’s—murdering so
many people in cold blood, many of them young—or in
cases of the kind that the shadow Minister spoke about
in our debate on clause 101, involving the murder, rape
and abduction of a woman, where the offender is 19 or
20 years old, the whole life order should be available to
the judge in those exceptional and thankfully rare
circumstances.

I think that this extension to the whole life order
regime is appropriate. On that basis, I urge that clause 102
stand part of the Bill.

Alex Cunningham: I am getting a little confused now
with some of the things that the Minister has said in
relation to the last debate and the imposition of whole
life orders. I assume that he was referring to the fact
that judges have that flexibility rather than being compelled
to impose such a sentence.

Chris Philp: The shadow Minister is right. I was
saying that, for the kind of offences that he described in
the last debate, judges have the ability to impose a whole
life order. For murders involving sexual assault and
abduction, the starting point currently is a tariff of
30 years. However, the judge has the freedom to go up
to a whole life order. But at the moment, the judge
cannot do that if the offender is aged 18, 19 or 20. The
clause will give judges that freedom.

Alex Cunningham: I am grateful to the Minister for
his clarification. As he said, clause 102 will allow judges
to impose, in exceptional circumstances, a whole life
order on offenders who were aged 18 to 20 when the
offence was committed. Currently, a whole life order
can be imposed only on offenders who were aged 21 or
over when they committed the offence; we both recognise
that. The court will be able to impose a whole life order
“only if it considers that the seriousness of the offence, or
combination of offences, is exceptionally high even by the standard
of offences”

that would normally attract a whole life order for an
offender aged 21 or over.

I start by paying tribute to those who lost their lives
on 22 May 2017 at the Manchester Arena. That evening
was supposed to be one of fun. Instead, a truly wicked
act claimed 22 innocent young lives and left many more
lives shattered. As the Minister said, it is only right that
Hashem Abedi received the longest sentence in history
for his part in the atrocity that night. It is also right that
he will spend the rest of his life in jail. Neither of those
points has ever been in doubt.

Labour’s overarching commitment is to keeping the
British public safe and to ensuring that horrific terrorist
attacks such as the one at Manchester Arena cannot be
repeated. For that reason, Labour will support the
introduction of clause 102. We do, however, seek assurances
that the Government will think carefully about their
approach to young adults when making sentencing
changes in the future.

As the Minister explained, since 2003 the law has
provided that whole life orders can be handed down
only to offenders who were aged 21 or over at the time
of their offence. Clause 102 will make an exception to
that rule, so that in exceptional circumstances whole life
orders can be given to those who were aged 18 or over
but under 21 at the time they committed their offence.
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In its briefing on the Bill, the Sentencing Academy
indicated that the inclusion of clause 102 seemed to be a
response triggered by the trial of Hashem Abedi for his
involvement in the Manchester Arena bombing. As
many people will know, Hashem Abedi was the brother
of Salman Ramadan Abedi and was found guilty of
assisting his brother to order, stockpile and transport
the deadly materials needed for the attack. In total, he
was found guilty of 22 counts of murder, attempted
murder and conspiring to cause explosions.

In his sentencing remarks, Mr Justice Jeremy Baker
indicated that Hashem Abedi’s actions were so grave
that if he had been aged 21 or over, he would have
sentenced him to a whole life order. Given that Hashem
was under the age of 21 at the time of his offences, the
judge was precluded from sentencing him to a whole life
order. Instead, he was sentenced to at least 55 years—the
longest determinate sentence in British criminal history.
Mr Justice Baker made it clear that Abedi would leave
prison only if the Parole Board was convinced that he
was no longer a risk to society. Even then, he would
spend the remainder of his life on licence, with the risk
of being recalled to prison. In all likelihood, he concluded,
Abedi could expect to spend the rest of his life in prison.

This, to a certain extent, represents the first concern
that the Opposition have about clause 102. If the current
sentencing regime already allows courts to sentence
someone to almost certainly spend the rest of their
natural life behind bars, what does clause 102 actually
add to the law? As Mr Justice Baker pointed out, the
only way Hashem Abedi could conceivably be released
from prison is if the Parole Board deemed him no
longer to be a risk to society. I am sure that the Minister
will agree that after committing such a heinous and
fanatical crime, and while refusing to show any remorse
for his actions, the chances of his being deemed safe to
be released are close to zero. Moreover, given that he
will be at least 78 years old before his minimum sentence
comes to an end, the chances that he will die before
appearing before the Parole Board are considerable.

The other reason why we have concerns in this area
was neatly summed up by the Sentencing Academy,
which pointed out that, since the current sentencing
regime for murder came into force in 2003, the issue of a
sentencing judge being prohibited from imposing a
whole life order on someone aged 18 to 20 arose for the
first time only in 2020. For the avoidance of any doubt,
the event referred to in 2020 is that trial of Hashem
Abedi.

3.15 pm

I stress that point because the impact of clause 102
will be profound. Since the sentencing regime for whole
life orders came into force in 2003, there has always
been a safeguard that whole life orders should be applicable
only to those who committed their offence aged 21 or
older. Clause 102 seeks to weaken that safeguard, despite
no evidence being shown since its imposition almost
two decades ago that that is what judges are asking for. I
ask the Minister to publish the evidence demonstrating
that judges want this new sentencing provision, which
will rarely, if ever, be used. Is there really a necessity for
this change, which affects young adults?

This brings us to the root of the Opposition’s second
concern about clause 102. While there is no question
that Hashem Abedi deserves a whole life order for his

atrocity, we must not let this one case blind us to the
importance of understanding the age of maturity in
other cases. The Minister will recollect our long discussions
on this subject during the Counter-Terrorism and
Sentencing Bill Committee. The same arguments apply
to this Bill, and I cannot stress enough the need for the
Government to consider maturity issues now too. During
the past 20 years, there have been significant advances
relating to the age of maturity, with scientific evidence
now indicating that young adults are still developing
their decision-making and impulse control skills well
into their mid-20s.

The Prison Reform Trust states in its briefing notes
that clause 102 will

“fly in the face of evidence on maturity which the government has
previously accepted and promised to take into account in its
policy concerning young adults in the criminal justice system.
That evidence, supported by neurological studies, establishes that
the development of maturity extends well beyond adolescence,
and typically into a person’s mid-twenties…There has been no
change in that evidence, nor, so far as we know, in the government’s
wish to have regard to it.”

We must listen carefully to that criticism. The Prison
Reform Trust is referring to the Government’s 2015
response to Lord Harris’s report into the deaths of 18 to
24-year-olds in custody, where the Government agreed
that:

“It is widely recognised that young adults, particularly males,
are still maturing until around 25 years of age.”

It is not only the Government who agree on that
point; the Justice Committee also agrees that young
adults are still maturing until the age of 25. As the
Minister will know, how the criminal justice system
responds to young adults has been subject to two separate
inquiries by the Justice Committee, one of which reported
as far back as October 2016, and one of which reported
in June 2018. The Committee report of 2016, published
almost 5 years ago, recommended that:

“Both age and maturity should be taken into significantly
greater account within the criminal justice system”,

and that

“the system…should presume that up to the age of 25 young
adults are typically still maturing.”

The Committee went on to say there was

“overwhelming evidence that the criminal justice system does not
adequately address the distinct needs of young adults”

and attacked the Government for a lack of action,
adding that more victims will suffer crime unless the
regime for dealing with young adult criminals is overhauled.

My questions to the Minister are quite simple. We
accept that the most serious under-21 offenders, such as
Hashem Abedi, deserve whole life orders. However, can
the Government reassure the Committee that they still
accept that young adults are still maturing until the age
of 25, and that the justice system should take that
properly into account when considering whole life orders
for young adults? What safeguards will be put in place
to ensure that such sentences are issued only in the most
extreme cases, perhaps by seeking guidance from the
Sentencing Council? Finally, will the Minister commit
to report to Parliament each year on the application of
this new sentence? As indicated earlier, we do not intend
to stand in the way of this clause, but the Government
need to move cautiously to ensure that they do not
needlessly condemn people as young as 18 to death in
prison. I look forward to the Minister’s response.

481 48210 JUNE 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



Chris Philp: I will be brief in my reply. On the need
for the sentence, we have already discussed the Abedi
case. We have seen that, in his case, it is conceivable that
the whole-life order might have made a difference. He
would be eligible for Parole Board consideration at the
age of 78. In that circumstance, a whole-life order
would make a difference because, under one, such a
consideration would not take place.

The shadow Minister said that such cases are very rare
because, by definition, people who are 18, 19 or 20 have
many years of life ahead of them. None the less, they
occasionally occur, and it is important that we give
judges the ability to deal with that. The fact that we
have whole-life orders illustrates that there are limited
circumstances in which they are appropriate.

I thought that there was a slight inconsistency in the
shadow Minister’s arguments. On the previous clause,
he argued for the expansion of whole-life orders, and on
this clause—I know he will support it, so I do not want
to push this too hard—he raised doubts about the
appropriateness of the expansion of whole-life orders.
It struck me that there was a slight tension in those
arguments.

Alex Cunningham: The Minister must not misunderstand
or misinterpret what I was saying. We are fully supportive
of what he is trying to achieve here, but we want to
make sure the Government recognise that such orders
should be used only in the most extreme cases, and
maturity has to be an issue.

Chris Philp: We do recognise that. The orders are
intended to be used in exceptional circumstances. The
phrase “exceptional circumstances” is well established
and well known by judges and in law.

On the shadow Minister’s point about accounting for
maturity more generally, of course judges take it into
account at the point of sentencing. At about this time
last year, during the passage of the Counter-Terrorism
and Sentencing Act 2021, we discussed extensively the
use of pre-sentence reports when someone who is just
over the age of maturity but still maturing is sentenced.
The fact is that pre-sentence reports can comment on
maturity, and judges can take that into account.

I can give the shadow Minister the assurance he
asked for. First, the Government are mindful of the
issue generally, and, secondly, we expect this to be rare
and exceptional. I have a great deal of confidence that
the judiciary will apply the flexibility that we are providing
in a way that reflects that. As the shadow Minister said,
I would not expect the power to be used in very many
circumstances, but where terrible cases arise, such as the
appalling Abedi case, or a case in which a 19 or 20-year-old
abducts, rapes and murders a woman, the whole-life
order might be appropriate. It is right that judges have
them available to use. I am glad to have the shadow
Minister’s support on this clause.

Question put and agreed to.

Clause 102 accordingly ordered to stand part of the Bill.

Clause 103

STARTING POINTS FOR MURDER COMMITTED WHEN

UNDER 18

Question proposed, That the clause stand part of
the Bill.

Chris Philp: We come now to the sentencing regime
for children who commit murder. Thankfully, that is a
very rare occurrence, but it does sadly happen. Clause 103
amends the sentencing code to replace the current 12-year
tariff point for all children who commit murder, with a
sliding scale of starting points. The sliding scale takes
into account the age of the child and the seriousness of
the offence. It means that the older the child and the
more serious the murder, the higher the starting point.

Detention at Her Majesty’s pleasure is the mandatory
life sentence for children who commit murder. Starting
points are used by the judge to determine the minimum
amount of time to be served in custody before the offender
can be considered for release by the Parole Board. Judges
can set a minimum term that is higher or lower than the
starting point by taking into account aggravating or
mitigating factors. Rather than having a flat 12-year starting
point, as we have at the moment, which does not
account for the age of the child—it could be 12 or 17—or
the relative seriousness of the offence, instead we will
have a sliding scale based on a more nuanced system.

The new starting points represent the approximate
percentages of the equivalent sentence for an adult,
which of course reflects the seriousness of the particular
offence. If the child who has been convicted of murder
is aged between 10 and 14, the tariff—the minimum
amount to be served—will be set at half the adult
equivalent. If they are 15 or 16 years old, it will be set at
66%, and if they are 17 years old—almost an adult but
not quite—it will be set at 90%.

The introduction of this sliding scale recognises that
children go through different stages of development
and that a child of 17 is manifestly different from a
child of 10. It seeks to reduce the gap in starting points
between someone who is 17 versus someone who is 18,
say, but increase it when the person is a lot younger. By
linking it to the equivalent sentence for the same offence
committed by an adult, it also seeks to reflect the
different levels of seriousness that might apply.

This is a sensible and proportionate measure that
reflects both age and seriousness. That is not currently
reflected in the starting point, and we have to rely wholly
on judicial discretion to correct that. This measure makes
the provision a little more predictable and transparent,
so that everyone can see how the system works.

Alex Cunningham: On 3 May 2019, Ellie Gould was
murdered by her former boyfriend in the kitchen of her
family home. She was strangled, and stabbed 13 times,
in a brutal and frenzied attack. She was only 17 years
old and was looking forward to university. Her whole
life should have been ahead of her, but it was snatched
away in the most horrendous way imaginable.

When Ellie’s former boyfriend was sentenced for his
appalling crime, he received only 12 and a half years in
prison, meaning he could be eligible for parole before
his 30th birthday. If he had committed his crime a year
later, after he had turned 18, he could have received a
much longer sentence. As a dad and a grandad, I can
only imagine the enormous life-changing pain of having
a child taken away in such appalling circumstances,
while knowing that the perpetrator will be released
within a relatively short period.

On behalf of the Opposition and, I am sure, of the whole
Committee, I praise the enormous fortitude and dignity
that Carole Gould has shown amid such horrendous loss.
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It is thanks to her tireless campaigning for Ellie’s law
that we are discussing the clause. As my right hon.
Friend the Member for Tottenham made clear in the
Chamber some time ago, there is no doubt that Thomas
Griffiths received too short a sentence for the crime he
committed, and Labour stands firmly behind the Gould
family.

As the Minister pointed out, under the current sentencing
framework, if a child commits murder before they
turn 18, they are sentenced to detention at Her Majesty’s
pleasure, with a starting point of 12 years, as opposed
to the starting point of life imprisonment for an adult
found guilty of the same offence. As such, the way that
starting points are currently calculated means that a
17-year-old who, like Thomas Griffiths, commits murder,
can receive a much shorter tariff than someone who has
just turned 18, even if the crime is more serious.

Clause 103 would rectify that by replacing the 12-year
starting point with a sliding scale of different starting
points based on the age of the child, as the Minister
outlined. The aim is to ensure that sentences given to
children who commit murder are closely aligned to the
sentences handed down to adults who commit the same
offence.

As I set out at some length during the debate on
clause 102, the Opposition are naturally cautious when it
comes to the age of maturity and increasing the sentencing
regime that applies to children. As I have said, that
concern is held not only by the Opposition, but by the
Justice Committee, which set out unequivocally that:

“Both age and maturity should be taken into significantly
greater account within the criminal justice system.”

None the less, as I have said in the past, the Opposition
are also pragmatic and recognise that on some occasions,
such as the death of Ellie Gould, the sentences that are
currently available do not properly reflect the severity of
the offence committed.

As Carole Gould has described so movingly, the
families of victims of these atrocious crimes often feel that
they have faced two gross injustices: first, when the act
is carried out, and secondly, when the sentence is delivered.
Labour agrees with the Government that in the darkest
days of grief, it is deeply unfair that the families of
victims feel that they have been cheated of justice when
a perpetrator receives a far shorter sentence because of
an age difference of a matter of weeks or months.

That is why we, along with the Gould family, were
quite appalled when the sentencing White Paper was
published with proposals that would have seen Thomas
Griffiths receive an even lighter sentence of only 10 years.
I am glad that the Government have now seen sense and
corrected that point, but not before Labour brought the
anomaly to the Government’s attention back in October
last year. Labour will support the Government on clause
103 today, but we feel that much more could be done in
this area.

As Carole Gould has pointed out, clause 103 deals with
the issue of older children being sentenced in a way that
is closer to young adults. Another important issue,
however, remains to be resolved: the sentencing gap
which exists between those who murder within the
domestic home and those who murder a stranger in the
street. The point made by Carole is a poignant one:

“Why should a life taken in the home by someone you know be
valued less than a life taken by a stranger in the streets?”

3.30 pm

For example, even under the proposals set out in the
Bill, a child aged 10 to 14 who commits murder and
does so after taking a weapon to the scene—such as a
public place—would be liable to a minimum of 13 years’
imprisonment. On the other hand, if a child of the same
age committed murder and used a weapon found at the
scene—as in the case of Thomas Griffiths, who used a
kitchen knife to carry out his terrible crime—the minimum
sentence would be eight years. That is a huge difference
of five years.

Joe Atkinson was 25 when he murdered his 24-year-old
ex-girlfriend in a jealous rage, causing her more than
100 injuries, including 49 knife injuries and 23 separate
stab wounds all over her body. For those who take a
knife or weapon to the scene, such as those who stab
someone to death on the street, the normal starting
point for sentencing is 25 years. Joe Atkinson, however,
was sentenced to just 16 years and two months. That
was, in part, because the murder was committed using a
weapon found in the victim’s home.

We of course understand the concept of premeditation,
which has been a key part of the law since time immemorial,
but we must ask ourselves as parliamentarians whether
that sentencing gap is right or proportionate. That is
why the Opposition tabled new clause 24, which would
require the Government to commission an independent
review into the effectiveness of current legislation and
sentencing policy on domestic homicide. In particular,
such a review would consider:

“trends in the incidences and types of domestic abuse, with a
focus on domestic homicide,…sentencing policy as it applies to
domestic abuse, with a focus on domestic homicide,…current
sentencing guidelines as they relate to domestic abuse, with a
focus on domestic homicide, and…the creation of new defences
and/or mitigating circumstances to protect victims of domestic
abuse who commit offences as a consequence of that abuse.”

We will have the opportunity to debate new clause 24
in detail in the weeks to come, but I hope that the
Minister will accept today that, although clause 103 is
welcome, it does not represent a quick fix to the endemic
levels of domestic homicide that we see today. Time and
time again, we hear the most tragic stories, often of
violent men who murder their partners in their own
homes and receive a lesser sentence either as a result of
not taking a weapon to the scene, or by claiming diminished
responsibly.

I hope that the Minister will agree that those are
serious issues that deserve serious scrutiny. With that in
mind and in the spirit of cross-party co-operation, as
we support the clause, I hope that next week or perhaps
the week after the Minister will support our new clause 24.

Question put and agreed to.

Clause 103 accordingly ordered to stand part of the Bill.

Clause 104

SENTENCES OF DETENTION DURING HER MAJESTY’S
PLEASURE: REVIEW OF MINIMUM TERM

Alex Cunningham: I beg to move amendment 131, in
clause 104, page 89, line 1, leave out “18” and insert “26”.

This amendment would make provision for minimum term reviews for
those who are serving a sentence of detention at Her Majesty’s pleasure
to continue to take place up to the age of 26.
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[Alex Cunningham]

As has been pointed out, the purpose of the clause is
to alter the way in which sentence reviews are conducted
for those serving detention at Her Majesty’s pleasure.
As the law stands, a child sentenced to detention at Her
Majesty’s pleasure may apply to the High Court to seek
a review of their sentence once they have reached the
halfway point of the sentence. The purpose of the
review is to establish whether the offender has made
sufficient progress while in prison for their sentence to
be reconsidered. If the offender’s application for a
review is unsuccessful, he or she may make a further
application every two years until the sentence comes to
an end.

The effect of the clause is twofold: first, those who
have reached the age of 18 at the time of sentencing will
no longer be entitled to a review of their sentence.
Secondly, those who are entitled to reviews—in other
words, those who were sentenced when a child—will be
restricted to a single review at the halfway point and, if
they have reached the age of 18 by that stage, they will
be entitled to no further reviews.

In their White Paper, the Government set out that the
intention behind clause 104 was to spare victims’ families
the trauma of having to continually revisit the events
that led to the loss of their loved one each time an
offender applies for a review. Although we sympathise
wholeheartedly with that sentiment, we are also mindful
of the need to balance it with the right of young
offenders to have their sentence reviewed in the light of
good behaviour while in prison.

The Opposition’s first major concern with clause 104
is that we believe that those who commit an offence as a
child should be treated as a child by the criminal justice
system, irrespective of whether they turn 18 by the time
they are sentenced. That view is widely held by stakeholders
across the justice sector, as well as by Members across
the House. As the Minister will be aware, the hon.
Member for Aylesbury (Rob Butler) has promoted a
ten-minute rule Bill to achieve just that.

The Labour party is clear that no child should be put
at a disadvantage by turning 18 before being sentenced,
especially if the delay has been caused by the record-
breaking court backlog. That concern is shared by the
Sentencing Academy, which notes:

“We have grave concerns about the removal of reviews from
people simply because they have reached the age of 18 at the time
of sentencing—particularly at a time when cases are taking so
long to reach court due to the backlog of cases that has been
exacerbated by the pandemic.”

Bambos Charalambous: Obviously, delays are not
particularly satisfactory for anybody, particularly in the
criminal justice system. Long delays are not fair for
victims, either, or for young people. As the maxim says,
justice delayed is justice denied. Does my hon. Friend
agree that the criminal justice system needs more investment
so that things are speeded up and young people do not
end up being sentenced as adults?

Alex Cunningham: I understand exactly what my hon.
Friend is saying. However, I know from discussions
with the Lord Chancellor that he is very shy about
addressing the issue of people receiving an adult sentence
for crimes committed under the age of 18 because their
case did not get to court until after they had turned 18.

He does not appear to have any sympathy for that. I
hope that over time we can work with the Government
on what happens to children who commit crimes. They
should not be disadvantaged by not having their case
heard until they become an adult.

The concept of basing minimum term reviews on age
at sentencing, rather than on age at the time the crime
was committed, has also been rejected by the courts as
contrary to the purpose and rationale of the sentence of
detention at Her Majesty’s pleasure. As the great
Lord Bingham set out in the case of Smith:

“The requirement to impose a sentence of HMP detention is
based not on the age of the offender when sentenced but on the
age of the offender when the murder was committed, and it
reflects the humane principle that an offender deemed by statute
to be not fully mature when committing his crime should not be
punished as if he were. As he grows into maturity a more reliable
judgment may be made, perhaps of what punishment he deserves
and certainly of what period of detention will best promote his
rehabilitation.”

With that in mind, what guarantees can the Minister
provide that no child will be put at a disadvantage
because of court delays caused by the huge backlog that
has accrued on the Conservative Government’s watch?
Similarly, does he agree that it would be hugely unfair
for children to be worse off because of something
completely out of their control?

The Opposition’s second concern with clause 104 is
the cliff edge created by the offender turning 18. As I set
out at some length during our discussion of clause 102,
the Opposition are very mindful of the significant advances
made during the past 20 years relating to the age of
maturity. As the Minister is all too aware, it is now
widely recognised that young adults are still developing
their decision making and impulse control skills well
into their mid-20s. As I have said before, that is
acknowledged not just by the Opposition but by the
Justice Committee, neuroscientists, criminologists and,
until recently, this very Government. It is somewhat
disappointing, then, that the Government have chosen
to create a cliff edge whereby anyone who turns 18
suddenly loses the right to have the High Court review
their sentence.

That concern is shared by the Sentencing Academy,
which points out:

“The accompanying ‘factsheet’ justifies removing reviews from
those aged 18 by the time of sentencing on the grounds that: ‘This
is because their age and maturity will have been taken into
account at their sentencing’. However, it is an accepted feature of
sentencing law that the passing of an offender’s 18th birthday is
not a cliff edge in terms of their emotional and developmental
maturity.”

I must therefore ask the Minister why, when the Government
have previously accepted that

“the system…should presume that up to the age of 25 young

adults are typically still maturing”,

they have chosen to create this cliff edge at the age
of 18. Not only does this seem unfair; it also seems
counterproductive. By removing an offender’s right to a
review of their sentence based on good behaviour, the
Government are also removing any incentive for that
offender to behave well in prison. As the Howard League
points out, minimum term reviews are infrequent but
important, as they

“offer a rare source of hope and can powerfully motivate young
people to make and maintain positive change.”
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The Sentencing Academy points out that since 2010
fewer than 10% of offenders serving detention at Her
Majesty’s pleasure applied for a second review of their
sentence. It says of the proposed change:

“this restriction will merely remove the opportunity of review
from a small handful of cases in which exceptional progress has
been achieved after the halfway point in the sentence”.

Is the Minister not worried that by removing the right
to these reviews, he could be putting overworked prison
staff at increased risk of harm?

Although we sympathise with the stated goal that the
Government are seeking to achieve through clause 104—to
prevent unnecessary distress to the families of victims
of crime—in its present form we are unable to support
it. Instead, we have tabled amendment 131, which we
believe balances the need to protect the families of victims
of crime from distress with preserving the rehabilitative
benefits of being able to request a sentence review. The
mechanics of the amendment are simple. Instead of
ending the right to a sentence review at the age of 18,
the amendment would make provision for minimum
term reviews up to the age of 26, reflecting the widely
held view that young adults are still developing in
maturity well into their twenties, while also providing a
powerful incentive to motivate young offenders to reform
and rehabilitate while in custody.

I look forward to hearing the Minister’s response.

Chris Philp: Once again, the shadow Minister has
helpfully laid out the context and the background to the
clause. I will not irritate or detain the Committee—or
perhaps both—by repeating the information that he has
given.

These reviews provide an opportunity to look again
at the minimum term handed down, but it is important
to remember that we are talking about a cohort of
people who have committed a very serious offence:
murder. As the shadow Minister said, when sentence is
first passed on a child, the judge passing the sentence
will include in their consideration the maturity of the
person at that point. There is an acceptance that further
maturing may occur subsequently, which is why the
review mechanism exists. Even with the reform proposed
in clause 104 there can still be a single review once the
individual is over 18; it is only subsequent reviews—a
second, third or fourth review—that the clause would
preclude. Given the likely length of sentences or of
minimum terms, as well as the fact that most people
receiving a first sentence will probably be in their mid or
late teens, it is very likely that in almost all cases there
will be one review after the age of 18. We are simply
precluding those further reviews.

The shadow Minister says the clause might affect
incentives. Once the minimum term has been reached,
whether it has been reduced or not reduced, the Parole
Board still has to consider whether release is appropriate,
so even if the minimum term is not reduced, there is still
an incentive to behave in prison and to engage in
rehabilitation and so on, in the hope of getting the
Parole Board release once the minimum term has been
reached. So I do not accept the argument that the clause
changes the incentives to behave well in prison.

On the point about people maturing beyond the age
of 18, for first sentences, that is reflected in the sentence
passed by the judge, informed by pre-sentencing reports.
As I have said previously, the law as we propose to

amend it will still allow—most likely in almost every
case, or very many cases—a single review after the age
of 18. That is analogous to the judge, when sentencing
someone for the first time at the age of 20, 21 or 22, or
even slightly older, taking into account maturity at the
point of sentencing.

3.45 pm

What we do not want is people having multiple bites
of the cherry. We do not get that in ordinary sentencing:
when someone who is 21 is sentenced, they get sentenced
once at the age they happen to be, taking into account
their maturity at that point—just over the age of 18.
The clause effectively allows for a similar principle to
take effect: most likely a single review, probably after
the age of 18. It is quite unlikely that somebody would
qualify for a first review under the age of 18, given how
long most of these minimum terms are likely to be. It is
conceivable that somebody might have a minimum term
review under the age of 18 and not be eligible for
another one subsequently, but my estimation is that
that would only apply in a small minority of cases. As
such, I think that single review after the age of 18,
which is the most likely scenario, is appropriate.

To use the shadow Minister’s example, having four or
five reviews between the ages of 18 and 26 is excessive. It
does not strike the right balance between taking into
account the process of maturation and the distress that
may be caused to the victim—or rather the victim’s
family, since we are talking about murder—by repeated
reconsiderations every two years once the offender is
over 18. Respectfully, I think that the clause as written
strikes that right balance.

Alex Cunningham: I am sorry, but I do not accept the
Minister’s argument. He himself talked about the small
number of applications under the existing system, but
he is choosing to remove that opportunity for all, with
the exception of the one opportunity. I refer him again
to the quote from the Sentencing Academy:

“We have grave concerns about the removal of reviews from
people simply because they have reached the age of 18 at the time
of sentencing—particularly at a time when cases are taking so
long to reach court”.

The very fact that young people can be denied further
reviews because they have reached the age of 18, and
their case has not reached court through no fault of
their own, is deeply unfair. For that reason, I will push
the amendment to a Division.

Question put, That the amendment be made.

The Committee divided: Ayes 2, Noes 5.

Division No. 17]

AYES

Charalambous, Bambos Cunningham, Alex

NOES

Atkins, Victoria

Clarkson, Chris

Goodwill, rh Mr Robert

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Clause 104 ordered to stand part of the Bill.
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Clause 105

LIFE SENTENCE NOT FIXED BY LAW: MINIMUM TERM

Question proposed, That the clause stand part of
the Bill.

Chris Philp: The clause will increase the amount of
time that an offender sentenced to a discretionary life
sentence will be required to serve in custody before they
can be considered for release. A discretionary life sentence
can be imposed for any offence that has a maximum
period of life where the court believes that the high
seriousness of the offending is such that a life sentence
should be imposed, rather than a lesser determinate
sentence. Such offences include manslaughter, rape, and
grievous bodily harm with intent.

When imposing such a sentence, the court must set a
minimum term, or tariff, that must be served in full in
custody before the prisoner can be considered for release
by the Parole Board. At present, when setting a discretionary
life tariff, the sentencing judge will identify a notional
determinate sentence that reflects the seriousness of the
offence as well as time spent in custody on remand and
the early release provisions that apply to that notional
determinate sentence in order to calculate the tariff. In
practice, the standard approach applied by the court is
to decide what the notional determinate sentence would
be for the offence committed and then calculate the
tariff based on half that notional determinate sentence,
reflecting the release provision requiring automatic release
at the halfway point for prisoners sentenced to a standard
determinate sentence.

That is no longer fit for purpose, because the Government
have legislated to remove automatic halfway release for
serious sexual and violent offenders serving a standard
determinate sentence of seven years or more. In fact the
next clause, 106, will extend that principle further to
many standard determinate sentences of four years or
more. That means—anomalously—that the most serious
offenders given a standard determinate sentence will
serve longer in prison and be released only after serving
two thirds of their sentence, but the people I have just
described with a discretionary life sentence will not.
The Government’s proposal will align the automatic
release point for serious offenders serving standard
determinate sentences with the earliest possible point at
which the Parole Board may direct release for those
serving sentences of particular concern or extended
determinate sentences, namely two thirds of the custodial
term of such sentences.

For the most serious terrorist offences, through the
Counter-Terrorism and Sentencing Act 2021 we brought
in new provisions meaning that offenders must serve
their custodial term in full. The clause will ensure that
the approach to release for those serving determinate
sentences for serious offences is reflected in the way in
which minimum terms for those serving discretionary
life sentences are calculated. They will be brought into
alignment, avoiding any anomalies. Judges will, of course,
retain discretion to depart from the starting point as
they consider appropriate in the cases before them.

The clause will bring discretionary life sentences into
line with the broader approach for dangerous offenders,
so that the most serious offenders will serve longer in
prison before they become eligible to be considered for
release by the Parole Board, thereby ensuring that the
punishment better reflects the severity of the crime.

In effect, it introduces consistency between the discretionary
life sentences release provisions and those we introduced
in the Counter-Terrorism and Sentencing Act this year,
which we are expanding in the Bill. It is a measure that
brings consistency and keeps serious offenders in prison
for longer. I therefore hope that the Committee will
agree to the clause standing part of the Bill.

Alex Cunningham: As the Minister said, the clause
will change the way in which the minimum terms of
discretionary life sentences are calculated. As the law
currently stands, and has stood for quite some time,
discretionary life sentences are calculated at one half of
what the equivalent determinate sentence would be. The
clause enacts a proposal in the sentencing White Paper
to change the way in which life sentences are calculated,
so that they are based on two thirds of the equivalent
determinate sentence rather than one half.

The Government’s rationale is set out in the explanatory
notes accompanying the Bill, which say:

“This change is necessary because most serious violent and
sexual offenders who receive determinate sentences—including
those who may receive an extended determinate sentence—are
required to serve two-thirds of their custodial term before they
may be released.”

That refers, of course, to other recent changes to release
arrangements that mean that certain categories of offender
must now serve two thirds of their sentence, rather than
half, before they can be released.

Like the previous sentencing changes, the clause will
make an already complicated sentencing regime even
more complex by changing the way in which sentences
have long been calculated. It is somewhat ironic that the
Government on the one hand claim to want to make
sentencing simpler, and on the other hand make a series
of reforms that do the exact opposite. I will develop that
point in more detail when we come to clause 106, but let
me give a broad overview of what I mean.

In advance of the publication of the sentencing White
Paper in September 2020, the Lord Chancellor set out
in a column for The Times—sorry, for the The Sun on
Sunday, which is quite a different paper—that

“Sentences are too complicated and often confusing to the
public—the very people they are supposed to protect.”

The Lord Chancellor returns to this point in his foreword
to the White Paper, stating that

“The system we have today can be complex and is too often
ineffectual. Victims and the public often find it difficult to understand,
and have little faith that sentences are imposed with their safety
sufficiently in mind. The courts can find it cumbersome and
difficult to navigate, with judges’ hands too often tied in passing
sentences that seem to make little sense. The new Sentencing
Code is a good start in tidying up the system, however we must be
mindful not just of how sentences are handed down, but also how
they are put into effect.”

The Opposition agree wholeheartedly with the
Lord Chancellor’s sentiment, which is why we welcome
the new sentencing code with open arms and why we are
a bit puzzled by some of the measures in the Bill.

I am not from a legal background, so perhaps I am
missing something here. Can the Minister explain in
simple terms how the myriad changes to release
arrangements for certain offences will make sentencing
simpler, rather than more complicated? If the Government’s
objective is to keep dangerous offenders in prison for
longer, why do they not simply legislate for longer
custodial sentences, rather than moving the date at
which prisoners are either automatically released or
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released by the Parole Board? Not only would it be a
simpler approach, but it would ensure that offenders
still serve 50% of their sentence in the community,
which we know will significantly reduce their risk of
reoffending. Again, this a point that I will draw on
further when discussing the next clause.

The other concern we have about clause 105 is that it
fails to recognise the fundamental difference between
discretionary life sentences and determinate sentences. As
the Howard League sets out in its briefing:

“In contrast with the determinate serious sentences, a person
serving a discretionary life sentence will be liable to detention
until the day he or she dies and there is no automatic release date.
The blanket increase in the punitive period therefore cannot be
grounded in protecting the public as that is covered by the
jurisdiction of the Parole Board: it is simply a hike in the
punitiveness and there is no evidence to justify this in terms of
reducing long-term harm or increasing public safety.”

In other words, the Government cannot rely on the
rationale that clause 105 and the extension in the way
discretionary life sentences are calculated is for the
purposes of public protection.

When discretionary life sentences are handed down,
the offender knows that he or she will be released from
prison only if the Parole Board considers it safe to do
so. This is a decision made by the Parole Board, regardless
of whether it is taken at the halfway point or two-thirds
point of a sentence. Instead, we are inclined to agree
with the Sentencing Academy, which suggests the clause
is all about

“solving a problem of the Government’s own making”

as a result of previous changes to the point of automatic
early release.

To wrap up, the Opposition are concerned that
the clause will make an already overcomplicated
sentencing regime even more complicated, contrary to
the Government’s desire for simpler system. It will also
have no impact at all on the decisions made by the
Parole Board, which remains the ultimate decision maker
as to when somebody on a discretionary life sentence
is safe to be released. For those reasons, we cannot
support the clause.

Question proposed, That the clause stand part of
the Bill.

The Committee divided: Ayes 5, Noes 2.

Division No. 18]

AYES

Atkins, Victoria

Clarkson, Chris

Goodwill, rh Mr Robert

Philp, Chris

Pursglove, Tom

NOES

Charalambous, Bambos Cunningham, Alex

Question accordingly agreed to.

Clause 105 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

3.59 pm

Adjourned till Tuesday 15 June at twenty-five minutes
past Nine o’clock.
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Written evidence to be reported
to the House

PCSCB34 Suzy Lamplugh Trust

PCSCB35 Helen Stephenson CBE, Chief Executive
Officer, Charity Commission for England and Wales

PCSCB36 Youth Justice Board for England and Wales
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Public Bill Committee

Tuesday 15 June 2021

(Morning)

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

9.25 am

The Chair: Before we begin, I have a few preliminary
reminders for the Committee. Please switch electronic
devices to silent mode. No food or drink except the
water provided is permitted during sittings of the
Committee. I remind hon. Members to observe physical
distancing. They should sit only in places that are
clearly marked. It is important that Members find their
seats and leave the room promptly in order to avoid
delays for other Members and staff—that is not actually
an issue for us because we have the room for the day.
Members should wear face coverings in Committee
unless they are speaking or medically exempt. Hansard
colleagues would be grateful if Members emailed their
speaking notes to hansardnotes@parliament.uk.

We now resume line-by-line consideration of the Bill.
The selection list for today’s sittings is available in the
room. I remind Members wishing to press to a Division
grouped amendments or new clauses that they should
indicate their intention when speaking to their amendment.
I think that, before we start, there is a point of order
from the shadow Minister.

Alex Cunningham (Stockton North) (Lab): On a point
of order, Sir Charles. Good morning to you. I made a
small but significant and totally unintentional mistake
in one of my speeches last week. In the debate relating
to clause 100, I referenced the Sentencing Council and
said that it had expressed concern about the reasoning
behind the proposed provision. The council had not;
the comments made should have been attributed to the
Sentencing Academy. I apologise to both organisations
for the error, and I am pleased to set the record straight.

The Chair: That was a very generous and lovely
apology.

Clause 106

INCREASE IN REQUISITE CUSTODIAL PERIOD FOR

CERTAIN VIOLENT OR SEXUAL OFFENDERS

Question proposed, That the clause stand part of the
Bill.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): Good morning,
Sir Charles. It is, as always, a pleasure to serve under
your chairmanship. Clause 106 is an extremely important
clause of the Bill, because it forms a critical part of the
Government’s commitment to ensuring that the most
serious offenders spend more time in prison, properly
reflecting the gravity of their offences, protecting the
public and building confidence in our sentencing regime.
It does that by abolishing the automatic halfway release

point for certain serious violent or sexual offenders and
instead requiring them to serve two thirds of their
sentence in prison.

This builds on changes made throughout 2020. First,
in February of last year, we changed the release provisions
for terrorists and terrorist-connected offenders receiving
a standard determinate sentence in order to ensure that
they serve at least two thirds of their sentence in custody
and thereafter are released only when the Parole Board
is satisfied that it is safe to release them. Colleagues will
recall the Bill that became the Terrorist Offenders
(Restriction of Early Release) Act 2020, which we passed
in a day in February of last year to prevent repeats of
the Fishmongers’ Hall and Streatham attacks. In fact,
the first terrorist who might otherwise have been released
early was kept in prison just a few weeks after we passed
that Bill. The measure was tested in the High Court last
summer and found to be lawful when measured against
the European convention on human rights. I thought
that the Committee might appreciate an update on that.

Then, in April of last year, we laid before the House a
statutory instrument—the Release of Prisoners (Alteration
of Relevant Proportion of Sentence) Order 2020. I will
explain what that did. For the most serious sexual or
violent offenders with a standard determinate sentence
of more than seven years, the automatic release point
was moved from half to two thirds, ensuring that those
serious offenders spend longer in prison. This clause
puts the provisions of that order—a statutory instrument—
into primary legislation. Critically, however, it goes
further and says that serious sexual offenders and certain
violent offenders receiving a standard determinate sentence
not just of more than seven years but of between four
and seven years will also automatically spend two thirds
of their sentence in custody, rather than being automatically
released at the halfway point; the release at the two-thirds
point will still be automatic. It applies to any sexual
offence carrying a maximum life sentence, including
rape. I know that rape and related sexual offences are
rightly of concern to the Committee, so it is worth
stressing that this clause will ensure that rapists spend
longer in prison.

Hywel Williams (Arfon) (PC): What assessment has
the Minister made of the effect on the prison population,
particularly in Wales, which already has the highest rate
of imprisonment in western Europe with 154 prisoners
per 100,000 of the population of Wales, compared with
141 per 100,000 in England? Given the possible effects
of inflation on the length of sentences, what provision
will he make specifically for Welsh prisons to cope with
that?

Chris Philp: We have indeed made such an assessment.
We have done it for the whole jurisdiction, and the
steady-state impact on the prison population is
255 prisoners. I do not have a breakdown for Wales, but
I estimate—this is simply my off-the-cuff estimate—that
the portion of that 255 that applies to Wales might be in
the range of 10 to 20 prisoners in Wales. That is just my
off-the-cuff estimate, not an official figure, so it carries
quite an important health warning.

On the prison population impact and prison capacity
more generally, the hon. Gentleman will be aware that
the Government are committed to building an extra
10,000 prison places to make sure we can cater to
increased demands in the Prison Service as we make
sure dangerous criminals spend longer incarcerated.
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Sarah Champion (Rotherham) (Lab): Building an
extra 10,000 prison cells is very costly. Does the Minister
agree that investing more in rehabilitation and preventive
programmes might be a better use of the money?

Chris Philp: Of course, we do believe in rehabilitation
and prevention, and a lot of work is going on in that
area, but we are talking about people who have been
convicted of offences such as rape and murder. On
Second Reading, Members made the point about making
sure that particularly sexual offenders, including rapists,
spend longer in prison. There were different views on
how that could be achieved, but there seemed to be
broad unanimity across the House that such offenders
should spend longer in prison, and the clause does
exactly that. However, it in no way detracts from the
importance of prevention and rehabilitation that the
hon. Lady mentioned a second ago.

I should say that caught in this clause are not just
sexual offenders who commit offences, including rape,
with a life sentence, but also the most serious violent
offenders, which includes those who commit manslaughter,
attempted murder, soliciting murder, and wounding
with intent to cause grievous bodily harm, so I think
our constituents up and down the country will welcome
the fact that these serious offenders will spend two
thirds of their sentence in prison and not just a half.

Provision is also made in this clause for the two-thirds
release requirement to apply to those under the age of
18 who were given a youth standard determinate sentence
of seven years or more for a sexual offence with a
maximum penalty of life, and for the other very serious
violent offences just referred to. The changes are made
by inserting new section 244ZA into the Criminal Justice
Act 2003 to make the necessary provisions. The measures
will ensure that the proportion of the sentence reflects
the gravity of the offence committed, and are intended
to address long-held concerns, both in Parliament and
among the public, about the automatic halfway release
for serious offenders.

The two-thirds point also aligns with the release
point for offenders found to be dangerous and therefore
serving an extended determinate sentence, whose eligibility
for release by the Parole Board commences from the
two-thirds point, so it introduces consistency and coherence
into the sentencing regime as well. On that basis, I
commend this very important clause to the Committee.

Alex Cunningham: Clause 106, as we have heard,
follows the Release of Prisoners (Alteration of Relevant
Proportion of Sentence) Order 2020, which altered the
automatic release point for offenders who have committed
a specific sexual or violent offence. As the Minister said,
the effect of the release of prisoners order was to move
the automatic release point from halfway to two thirds
of an eligible prisoner’s sentence, and would apply to
those found guilty of specific sexual or violent offences
for which the penalty is life, and who were sentenced to
seven years or more in prison.

Clause 106 implements the proposal in the “A Smarter
Approach to Sentencing” White Paper to extend these
changes to include sentences of between four and seven
years for any of the sexual offences already specified,
but only to some of the specified violent offences. That
raises a point of concern for the Opposition. Why does
the clause apply to all the sexual offences covered by the
release of prisoners order, but only some of the violent
offences?

Clause 106 will apply only to manslaughter, soliciting
murder, attempted murder, and wounding causing grievous
bodily harm with intent. This is precisely the point that
the Opposition are trying to make. First, the release of
prisoners order fundamentally changed the sentencing
and release regime. Now the Government propose to
extend the regime, but only to some of the original
offences, with the other offences remaining the same.
How on earth can that do anything but confuse an
already notoriously confused system? I have asked before,
what is the point of the remarkable work of the Law
Commission on producing a much simplified sentencing
code if the Government continue to tinker with sentencing
and release provisions?

It is not only the Opposition who are concerned by
the direction of travel the Government are taking on
sentencing complexity. After considering clause 106,
the Sentencing Academy agreed that its inclusion,

“unquestionably makes sentencing more complex and less intelligible
to the public. Anecdotal evidence suggests that the judiciary are
already struggling in discharging their statutory duty to explain
the effect of the sentence as a result of the SI 2020/158 change.
This proposal will make this task more difficult and result in a
greater number of errors.”

The academy goes on to express its concerns in full:

“We expressed concerns about the reforms last year and this
provision exacerbates our concern. Proportionate sentencing is
not well-served by a system in which identical sentence lengths
have a significantly diverging impact in practice: two nine year
sentences should carry the same penal weight; it should not mean
six years in custody for one offence and four-and-a-half years in
custody for another. The decision to exclude some violent offences
from this proposal makes the system yet more perplexing: how
can a seven year sentence for kidnapping justify four years and
eight months in prison when a six year sentence for the same
offence merits three years?”

I wonder if the Minister could explain that point to the
Committee.

Let me be clear: Labour supports moves to ensure
that the most serious and violent criminals receive
longer sentences when there is evidence that their sentences
do not match the severity of their crimes. That is why
the Opposition supported the Government’s moves to
introduce clause 101 to extend whole-life orders for the
premeditated murder of a child; clause 102 to extend
whole-life orders to those who are 18 to 20 and have
committed particularly heinous crimes; and clause 103
to increase the starting points for murder committed as
a child. However, we cannot support a series of yet
more changes to sentencing and release, which will only
further confuse the system and make the task of members
of the judiciary even more difficult, resulting in a greater
number of sentencing errors.

The Prison Reform Trust makes a good point on the
Government’s proposed changes to sentencing and release
when it says,

“that only serves to demonstrate the complexity of sentencing law
in this area, and the extent to which the government adds to that
complexity every time it responds to an individual crime by
promising a change in sentencing law.”

If the Government want to ensure that serious violent
and sex offenders spend longer in prison, they can easily
do so simply by increasing the maximum sentence length
for the relevant offences. Taking that route rather than
what the Sentencing Academy describes as,

“sentence inflation via the back door”
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would not lead to judges being confused and making
sentencing errors. Moreover, it would not lead to the
public being confused and losing faith in our sentencing
system. Taking that route would also mean that prisoners
spend longer in jail without having to lose out on the
rehabilitative properties of spending half their sentence
in the community.

That brings me to another fundamental concern that
the Opposition have with clause 106. By requiring an
offender to spend additional time in prison, the amount
of time that they would spend in the community under
supervision would decrease significantly. As the Howard
League notes, we know that reducing
“the amount of time which people who have committed serious
offences spend under the supervision of probation services in the
community…is likely to undermine public safety rather than
helping to keep victims and the public safe. Though there is no
single model of probation supervision, a rapid evidence review
across jurisdictions and models suggests that community supervision
in itself reduces reoffending—unlike time in prison, which increases
reoffending rates.”

To sum up, the Opposition agree with the Government
that where evidence exists that sentences do not properly
reflect the severity of the crimes committed, sentencing
reform should absolutely be an option. None the less,
sentencing reform should be properly considered and
guided by the principles set out by the Lord Chancellor
in his foreword to the White Paper. Sentences should
make sense to victims, members of the judiciary and
legal practitioners. More importantly, sentences should
make sense to the general public. Only when the general
public and victims of crime understand our sentencing
regime will they have full faith in it. We believe clause
106 goes against those principles, and for that reason we
cannot support it.

The Chair: Are there any colleagues who would like
to participate before I call the Minister? If not, I call the
Minister.

Chris Philp: I feel bound to reply to some of the
points that the shadow Minister has just made. First, he
said that the provisions make sentencing more complicated
and that it will be harder for the judiciary to understand.
I will pass over the implied slight on the judiciary’s
ability to absorb complicated sentencing, but the measures
relate exclusively to release provisions; they make no
changes to the way that sentencing works. As such, this
does not change anything a judge will do in passing
sentence. The release decisions, and the administration
of that, are obviously done by the Prison Service and
the National Probation Service down the track. The
release provisions have nothing at all to do with sentencing,
so let me assure the shadow Minister on that point.

Secondly, the shadow Minister said that if we want
people to spend longer in prison, we should increase the
maximum sentence. By definition, the way that the
provisions are constructed mean that they relate only to
offences where the maximum sentence is life. It is not
possible to increase a sentence beyond life—life already
is the maximum. The only way to increase the sentencing
is for the Sentencing Council to change its guidelines,
and as the shadow Minister knows, the Sentencing
Council is independent of Government and is chaired
by Lord Justice Holroyde. However, I note in passing
that average sentence lengths passed down by judges for

serious offences have been increasing. Since 2010—a
date that I choose arbitrarily—the average sentence for
rape has gone up by about two and a half years, so
judges have chosen to increase sentence lengths in the
past 10 years.

The shadow Minister asked why the selection of
violent offences with sentences between four and seven
years is narrower than those above seven years. To be
completely clear, the list of sexual offences is the same:
between four and seven years, and seven-plus. I think
the shadow Minister did say that, but I repeat it for
clarity. The reason is that we are trying to calibrate the
provisions in order to target the most serious offences,
which include all serious violent and sexual offences
where the sentence is more than seven years, and all
serious sexual offences where the sentence is between
four and seven years, but just that smaller selection of
violent offences, such as manslaughter and so on, which
we talked about earlier. We are attempting to calibrate
this to the most serious offences.

Finally, the shadow Minister asked about public
perception. Over the past 10 or 20 years, the public have
been both confused and angered that a court hands
down a sentence to a very serious offender—we are
talking about sentences that carry a maximum of life,
such as manslaughter and rape—and the offender then
walks out halfway through a sentence, or less than
halfway when time on remand in taken into account.
The public are angered by that. In fact, as a Minister in
the Ministry of Justice, I get quite a lot of correspondence
from members of the public who are angry about
serious offenders getting released inappropriately early,
as they see it. I agree, which is why we will ensure that
the most serious offenders spend longer in prison. If the
Opposition vote against this measure, as it would appear
they are about to do, they are voting to say that they do
not think those serious offenders should spend longer
in prison. They are voting for people who have committed
manslaughter or rape to be released from prison earlier
than would be the case if the clause were passed. I think
the public expect us to do something different, and I ask
the Opposition to think again—particularly given that,
on Second Reading, both sides of the House seemed to
be arguing that people who commit very serious offences,
including rape, should spend longer in prison. The
clause does exactly that. On that basis, I commend it to
the Committee.

9.45 am

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 6.

Division No. 19]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

NOES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

Question accordingly agreed to.

Clause 106 ordered to stand part of the Bill.
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Clause 107

INCREASE IN REQUISITE CUSTODIAL PERIOD

FOR CERTAIN OTHER OFFENDERS OF PARTICULAR

CONCERN

Question proposed, That the clause stand part of the
Bill.

Chris Philp: Clause 107 makes some changes to SOPC—
sentences for offenders of particular concern—essentially
to tidy up an anomaly that arose from the changes
made last year. As Members will recall, under the
changes we made last year to terrorism sentencing,
when a terrorist offender had a SOPC sentence the
release point was moved to two thirds, at which point
they became eligible for consideration for release by the
Parole Board. However, two child sexual offences also
carry a mandatory SOPC sentence where there are
different release provisions.

In this clause, we are simply making a change to
make the release provisions for those two child sex
offences in relation to the SOPC sentence the same as
those for the terrorist sentence—that is to say, they will
serve two thirds, following which they will be eligible for
consideration for release by the Parole Board. That
makes the sentence the same as for the other terrorism
SOPC offences and the same as the extended determinate
sentences. In his last speech, the shadow Minister spoke
in a spirit of simplification and consistency, and this
change is consistent with that principle. I commend the
clause to the Committee.

Alex Cunningham: The Minister likes to have his little
digs; I think he quite enjoys them. I assure the Committee
and everybody else that I have full confidence in the
judiciary. If the Minister had as much confidence as I
do, perhaps he would not be mucking about so much
with the system and would leave the judiciary to sentence
within the regime that exists.

As we have heard, as with clause 106 the purpose of
clause 107 is to increase the proportion of the time
certain offenders spend their sentence in jail. In this
case, we are talking about offenders of particular concern,
meaning those who have been convicted of one or two
child sexual offences or certain terrorist offences. As set
out by the Minister, as things currently stand different
release arrangements apply to offenders of particular
concern convicted of terror offences and those convicted
of child sexual offences.

Clause 107 would change that by ensuring that all
offenders of particular concern would serve two thirds
rather than one half of their sentence in prison, before
applying to the Parole Board to be released. Given that
I have spoken extensively on the same matter, or very
similar matters, in clauses 105 and 106, this speech will
be very short. For the reasons I set out in relation to
those clauses, we cannot support clause 107. Although
the Opposition agree that those who have committed
the most serious violent and sexual offences should
spend longer in prison, we do not believe that the
method set out in clauses 105 to 107 is the best vehicle
to meet this policy objective.

The Opposition cannot support more changes to the
sentencing and release regimes. Contrary to what the
Minister says, that will further complicate our sentencing
system and risk victims of crime and members of the

public losing faith in it. If the Government want to
ensure that offenders spend longer in prison, where the
evidence base suggests they should, we believe there are
better ways of achieving that goal.

Chris Philp: I have nothing to add, except one point
that I should have made in my earlier speech. If someone
with a SOPC serves their entire sentence in custody,
they get a year on licence after release. That is an
important point to add to my previous remarks, but I
have nothing further to add to my speech on clause 106:
the same points apply.

-Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 5.

Division No. 20]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

NOES

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

Question accordingly agreed to.

Clause 107 ordered to stand part of the Bill.

Clause 108

POWER TO REFER HIGH-RISK OFFENDERS TO PAROLE

BOARD IN PLACE OF AUTOMATIC RELEASE

Question proposed, That the clause stand part of the
Bill.

The Chair: Will the Minister rise?

Chris Philp: Sorry, Sir Charles; I was momentarily
moved to speechlessness by the fact that the Opposition
have just voted to let child rapists out of jail earlier than
the clause proposes.

Alex Cunningham: No, we did not.

Chris Philp: Let us move on to clause 108, which
relates to a new power for the Secretary of State to
prevent the automatic release of offenders serving a
standard determinate sentence, where release is ordinarily
automatic, and instead refer them to the Parole Board
in certain, very limited circumstances.

With a standard determinate sentence at the moment,
there is automatic release at either the halfway point or,
for more serious offences, at the two-thirds point, as per
clauses 105 and 106. Clause 108 creates a new power to
allow the Secretary of State to refer a prisoner who is in
custody and assessed as dangerous to the Parole Board,
to decide whether or not they are safe to release. Prisoners
who are serving a standard determinate sentence, for
any offence, who have become dangerous or who are
identified as being dangerous while they are in prison
get this referral.
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To be clear, we are not creating a new kind of
indeterminate sentence like the old imprisonment for
public protection sentences, created in 2003, in which
the sentence could carry on forever if someone were
considered to be dangerous. The maximum sentence
originally passed by the court on conviction and sentencing
still applies.

We are not overriding the sentence of the court, but
we are saying that if an offender is identified as dangerous
they may continue to serve their determinate sentence
until its end, unless and until the Parole Board, after the
release point, decides that they are safe to release. It
means that if someone becomes dangerous, they do not
automatically get released early.

Sarah Champion: The Minister will see from an upcoming
amendment that I am interested in this clause. Can he
give some clarification? Will he define “dangerous”? I
assume that is within the prison context, as opposed to
the crime being served for.

Will the Minister give some details on when and why
the Secretary of State might intervene? At the moment,
depending on the Parole Board’s decision, the Secretary
of State already has 21 days to intervene. Will he
explain what the clause will bring to the table?

Chris Philp: I am happy to answer all those questions,
which are good questions. The 21-days provision that
allows the Parole Board to think again has nothing to
do with this; it is completely separate. It is a live issue in
the terrible Pitchfork case, which Members will be
aware of.

The provision in which the Parole Board takes a
decision to release and the Secretary of State may ask it
to think again, within 21 days, applies to any Parole
Board release and is a matter currently being considered.
That is wholly separate from this provision. It relates to
any Parole Board release decision and was prompted by
the awful Worboys case two or three years ago.

Here we are talking about where a prisoner is serving
a standard determinate sentence and would ordinarily
be released automatically without any Parole Board
involvement at all, and the Secretary of State says,
“Well, I think actually they are now dangerous”—I will
come on to what that means in a minute—“and instead
of automatic release, can the Parole Board look at the
case and decide whether they are suitable for release,
once their release point is passed?” That is different
from the 21-days reconsideration.

The hon. Member for Rotherham asked for the definition
of becoming dangerous and whether it means dangerous
in a prison context. The answer is no. It does not mean
dangerous in a prison context; it means dangerous to
the public. One might ask what “dangerous to the
public” means. The definition of “dangerous” in this
context has a high threshold—we anticipate this provision
will be used extremely rarely; it is not going to be a
commonly used provision. It is that an offender is at
“significant risk” of causing “serious harm” to the
public by committing murder or one of the serious
offences listed in schedule 18 of the Sentencing Act
2020, such as manslaughter, rape or terrorist offences,
and that the risk cannot be sufficiently managed through
the use of licence conditions.

If a referral is made, the Parole Board will consider it.
It may say, “We will release them anyway” or, “We think
there is a danger; we are going to keep them inside.” It
can only keep them inside prison until the end of the
original sentence that the court handed down.

I will give an example not caught by our new provisions.
To take the example the shadow Minister used, let us
say there is a six-year sentence for kidnapping. Currently,
there would ordinarily be automatic release after three
years. If for some reason there is evidence that the
person who has been committed for kidnap might commit
a terrorist offence or might kill someone, the Secretary
of State can refer and the Parole Board will then
consider, “Are they dangerous? Can we release them?”
If it decides to keep them in prison, they can be kept in
prison up to the six years of the original sentence, but
no later. During the final three-year period in my example,
the Parole Board will look at the case periodically.

If, after reference to the Parole Board, the prisoner
thinks there has been an unreasonable delay—“I should
have been released after three years, but it is now three
years and six months and no one has looked at it; this is
unreasonable”—they can refer the matter to the High
Court to get it sorted out. There is a safety mechanism
so that there cannot be an unreasonable delay.

Alex Cunningham: Will the Minister confirm something?
In the event of a dangerous person—a radicalised person—
being required to serve their full sentence, will they be
released into the community without any supervision or
licence conditions when they get to the end of the
sentence?

Chris Philp: The shadow Minister is correct.

Alex Cunningham: Why?

Chris Philp: That already happens, of course, with
extended determinate sentences, where it is possible that
the person will spend all their sentence in prison. If the
Parole Board does that, there is no subsequent period
on licence—unlike the SOPC that we just talked about,
where there is a minimum of one year on licence afterwards.

Of course, when the Parole Board makes decisions
about whether to release in the final half or third of a
sentence, it will be aware of the point that the shadow
Minister made. If it thinks that public safety is best
served by releasing a little bit before the end of the
sentence to allow that one year, or whatever it may be,
on licence at the end, it is within its power to consider
and do that—so instead of the individual serving all the
sentence inside, there would be a bit of release on
licence at the end. The Parole Board can think about
that at the end if it chooses to.

Alex Cunningham: But surely the point remains that
this person, who is said to be a danger to the public
although there may not be sufficient evidence to convict
him of another charge, will be released into the community
at the end of their sentence—after six years, 10 years or
whatever—and will still be the same dangerous person
he was thought to be by the Lord Chancellor, through
the Parole Board, when he was in prison.

10 am

Chris Philp: Under ECHR and common-law provisions,
we cannot extend a sentence beyond what was handed
down by the court. Of course, that was the big problem
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with the old IPP sentences, where people could stay in
prison forever; indeed, there are still people in prison
under IPP sentences.

We have to work within the envelope—within the
maximum sentence handed down by the court originally
for the offence originally committed. The judgment is
essentially to be exercised by the Parole Board on how
best to protect the public, by striking a balance. Do we
leave people in prison for the whole time or do we
release them a bit early with a period on licence? That is
a judgment that the Parole Board has to make to best
protect the public. In some cases, if it thinks that the
risk is very high, it may consider that the whole term in
prison is the best way.

Take the example of the six years. The Parole Board
may say, “Well, six years in prison is better than five
years in prison followed by one year on licence”. It is a
judgment that the Parole Board must make. We cannot
reasonably go beyond that six years, because that would
be potentially unjust: we would be punishing someone
and imposing a sentence that was longer than that
originally handed down by the court for the offence of
which they were convicted. That would be contrary to
natural justice, common law and ECHR provisions.

That is why the measure is designed as it is, and I
hope that makes sense.

Maria Eagle (Garston and Halewood) (Lab): The old
IPP sentences had their problems; they were much too
widely used and were not originally intended to be that
widely used. There was an issue about them, certainly.
However, would not that kind of sentence—one that
was indeterminate but able to be cut short when the
individual concerned could demonstrate that they were
no longer dangerous—be the answer in some of the
kinds of tangents that the Minister is talking about?

The Minister seems to be tying himself in knots, to
say, “Well, it’s going to be either three years or six years,
but we all know that the person is coming out at the
end”. Originally, IPP sentences were legislated for to
deal with this very issue, but of course they ended up
being too widely used. Is there not a better way of
reintroducing some kind of IPP sentences that would
enable greater safety but be much more narrowly used?

Chris Philp: Can I clarify whether the hon. Member
is talking about potentially indeterminate sentences?

Maria Eagle: Yes.

Chris Philp: She is. Okay.

We debated this issue internally, when we were designing
the clause. Clearly, one of the options considered was
reintroducing some form of IPP sentence, which is, as
the hon. Lady said, indeterminate, meaning that it
could go on forever. That was not done because there is
potentially an inherent injustice. We have been using the
example of kidnap, so let us keep using it. If someone
commits that offence and the judge decides that six
years is the right sentence, to then say that that person,
having been given a fixed sentence, could spend the rest
of their life in prison because of a risk that they might
offend later—they had not committed a more serious
offence; it is just that they might—struck us as being
inherently unjust.

Do hon. Members remember the film “Minority
Report”, where people were incarcerated because it was
judged that they might commit an offence in the future?
If we get into the territory of imposing a penalty, which
could be imprisonment forever, because someone might
commit an offence rather than because they actually
have committed an offence, we are straying into potentially
slightly dangerous territory.

Maria Eagle: I was not suggesting that; I was not
suggesting that people who have been given determinate
sentences should then arbitrarily suddenly find themselves
with an indeterminate sentence. What I was suggesting
was that perhaps there are a small number of cases for
which it would be appropriate to reintroduce the possibility
for judges to give indeterminate sentences again. The
problem with the IPP was that it was much too widely
used; I think the wording was too broad and it was
much too widely used by sentencers. But the purpose of
it was to deal with just these cases that the Minister is
talking about.

I am not suggesting that somebody who has been
given a determinate sentence should then arbitrarily be
given an indeterminate sentence. However, if an
indeterminate sentence for public protection was available
in very narrow circumstances to judges, would that not
fill this gap in a more coherent way than the way in
which the Minister is trying to do it?

Chris Philp: Clearly, if the original offence for which
the offender is sentenced is one of the more serious ones
that we have been talking about—for example, even
offences that we consider to be moderately serious, such
as committing grievous bodily harm with intent, have
life sentences—the judge can, if he or she chooses,
impose a life sentence and set a tariff for consideration
for release, so there is flexibility. We are talking about
cases where the original offence is not one of those very
serious ones that has a life sentence, but one that has a
fixed determinate sentence. I think the hon. Member is
asking if we can give the judge the power to say that,
even though the original offence has a fixed maximum
sentence of, for example, only five years, they will
override that and say, “Actually, for some reason that is
not to do with the original offence, but is just to do with
some other assessment of public risk, I will give you an
indeterminate sentence.” I think that is the question.

Maria Eagle indicated dissent.

Chris Philp: No, it is not.

Maria Eagle: Not quite. I was suggesting that perhaps
the Minister should legislate for indeterminate sentences
in particular circumstances and give the judge that
discretion, but in a much narrower band of offences
than those that ended up getting indeterminate sentences
in the past. Indeterminate sentences have all been abolished
now—they cannot be used. If I might say so, it seems
that the Minister is trying to deal with the very issue
that they were introduced to deal with in a very convoluted
manner.

Chris Philp: No, we are trying to do deal with the
issue of prisoners who become dangerous, or who clearly
pose a danger to the public, while they are in prison, but
without doing what IPPs did. IPPs were abolished for a
reason in 2012: people who committed a particular
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offence with a fixed sentence of, say, five years could
end up in prison forever. As I have said, for more
serious offenders the judge has the option of a life
sentence, but we do not think it is right that someone
could commit an offence with a fixed sentence, such as
five years, and end up in prison for life, not for an
offence they have committed, but for one that they
might commit in the future.

This is the best way of balancing that public protection
consideration against natural justice—that the punishment
should fit the crime—and avoid a “Minority report”-type
situation where someone is incarcerated for a crime that
they may commit in the future, but have not yet committed.
This strikes the right balance. We stay within the envelope
of the sentence handed down by the judge. The judge
has the option in serious cases to hand down a life
sentence already, but we have just changed the release
provisions.

We have debated the clause relatively extensively,
Sir Charles. It strikes the right balance between natural
justice and protecting the public. On that basis, I commend
it to the Committee.

Alex Cunningham: As we have heard, clause 108
would create a new power to allow the Lord Chancellor
to refer a prisoner to the Parole Board who would
otherwise be eligible for automatic release, if he believes
that they have become a significant danger to the public
while in prison. Rather than being freed at the halfway
or two-thirds point of a sentence, they would be released
only if the Parole Board thought it was safe. If the
Parole Board did not believe it was safe, they would
continue to serve the rest of their sentence in prison,
unless the Parole Board consequently changed its mind.
As the Minister has confirmed, if they served the whole
of their sentence in prison, they would then be released
into the community without any licence conditions or
supervision.

It is safe to say that the Opposition have several
serious concerns with clause 108, and largely agree with
the Prison Reform Trust in believing that

“this clause creates a constitutional and legal mess”.

Let us start with the basics. As is set out in the explanatory
notes to the Bill, this is a brand new power, the beneficiary
of whom is the Lord Chancellor.

Chris Philp: I say with great respect to the shadow
Minister that the beneficiary of this clause is not the
Lord Chancellor, but the general public, who might be
protected from dangerous offenders who would otherwise
be released.

Alex Cunningham: The Lord Chancellor is the beneficiary,
because he is given a new power to change things and
refer.

The effect of the clause is that, for the first time for
these types of prisoners, the Lord Chancellor will have
the power effectively to refer a prisoner to have their
sentence conditions varied, should the Parole Board
agree. We all understand that. For example, if a prisoner
is sentenced to five years for shoplifting, under current
legislation they would become eligible to be automatically
released on licence at the halfway point of their sentence.
Under the new provision, if the Lord Chancellor believes

that the shoplifter had become radicalised in prison, he
could refer the prisoner to the Parole Board, which
could prevent his automatic release. That would, of
course, be without the prisoner ever having been
charged or found guilty of any further offence while in
prison.

That raises two fundamental questions. First, is it
right or proper for the Lord Chancellor to be involved
in the management of individual prisoners? How will
he make the decision to refer somebody to the Parole
Board? What criteria will be used for the Lord Chancellor
to make such a referral decision? Secondly, is this not a
case of punishment without due process, and therefore
unlawful?

On the first point, I note the remarks of the Sentencing
Academy on clause 108:

“giving the Secretary of State for Justice the power to intervene in
the management of an individual offender’s sentence gives rise to
concern about undue political interference in the sentences of
individual offenders.”

I accept that the final decision rests with the Parole
Board. That raises the all-important question of whether
the Secretary of State for Justice, who is after all a
member of the Government, is really the right person to
decide who should be referred to the Parole Board in a
prison that could be hundreds of miles away.

That is by no means the only question provoked by
clause 108, as currently drafted. The questions go on
and on. Perhaps the Minister will be good enough to
provide clarity on at least the following points today.
What evidential tests will have to be satisfied for the
Secretary of State to make a referral to the Parole
Board, and who will be responsible for collecting that
evidence? What standard of proof will the Secretary of
State use when deciding to make a referral or not? Will
he have to be satisfied that someone has become a
significant danger on the balance of probabilities, or
beyond reasonable doubt? If the Secretary of State is so
concerned that someone has become radicalised or
poses a serious threat, why not simply take that person
to court and allow a judge to consider the evidence? Are
the Government simply trying to avoid the inconvenience
of having to provide evidence and have it tested in open
court? Is it not a dangerous precedent for the Secretary
of State to become involved in determinations made
about individual cases?

That brings me to my next concern. What happens to
a prisoner who, after being referred by the Secretary of
State to the Parole Board, is refused their automatic
release? As I understand it, if the offender is denied
automatic release, he or she could spend the rest of their
custodial sentence in prison, rather than some of it on
licence in the community. Those prisoners will be released
before the end of their sentence only if and when the
Parole Board authorises it.

That raises two further concerns. First, it would
create what Jonathan Hall, the independent reviewer of
terrorism legislation, has described as a “cliff-edge effect”,
which is where an offender who has specifically been
identified as being a significant danger to the public
while in prison spends their entire sentence in custody
and is released into the community without any licence
or monitoring conditions. Let us think about a possible
scenario. A prisoner has been convicted for non-terrorist
or non-violent crime and is sentenced in court to, say,
five years. They are specifically told by the court that
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they can expect to be automatically released from prison
at the halfway point of their sentence—in that case,
two and a half years. Instead, they receive the news that
the Secretary of State has reason to believe that they
have become a danger to society while in prison. The
Parole Board agrees, and their sentence is retrospectively
changed so that they can spend the whole sentence in
prison.

I am sure the Minister will agree that that offender
would have some right to be angry with the criminal
justice system and society at large. They would then be
released, harbouring that anger, without any licence
conditions or supervision. Does the Minister not see
what the consequences of that could be? Would it not
be better simply to collect any evidence and allow a
court to come to a determination? Surely, if the evidence
of what is effectively an offence exists, the person should
be charged and sentenced for that offence.

During the evidence session on 18 May, the Minister
tried to convince the Committee that clause 108 would
not create that cliff-edge effect by indicating that if the
authorities were particularly concerned about an individual
offender, the Home Secretary could impose a terrorism
prevention and investigation measure on them. However,
that excuse simply does not stack up. As Jonathan Hall,
QC, pointed out, TPIMs are extremely resource-intensive
and very rarely used, especially in these circumstances.
As the Minister will be aware, for each of the three-month
periods between 1 December 2018 and 30 November
2019, only three to five TPIMs were in place nationally.

10.15 am

The Bill’s impact assessment sets out that the Government
expect clause 108 to result in additional prison places
being required by 2023 because of prisoners not being
released automatically. Can the Minister confirm how
many of the extra prisoners he expects will leave prison
subject to a TPIM, and the cost of that to the public
purse? What extra resources will authorities be given to
deal with the increased number of TPIMs that we can
presumably expect to be in effect?

The other consequence of requiring an offender to
spend additional time in prison is that the amount of
time they would spend in the community under supervision
from the probation service would decrease or disappear
altogether. The result would be offenders getting none
of the rehabilitation efforts given to other prisoners in
the community, thereby risking increased rates of
reoffending. That has negative consequences not only
for the prisoner but for the general public at large. What
steps will the Minister take to ensure that anyone affected
by clause 108 will still receive the rehabilitation they
need to reintegrate into society without putting the
public at increased risk?

The Opposition’s last concern about clause 108 is
how it could affect racial disproportionality in the
criminal justice system. As I said in my speech on
clause 100, while we accept that the Government have
either given up on trying to reduce racial disparity in
the criminal justice system or could not care less, the
Opposition do care. Given that the Government did not
even bother to conduct a full equalities impact assessment
on the Bill, I imagine it will come as a shock to the
Minister to learn that clause 108, like clause 100 before
it, has a real risk of making racial inequalities in the
justice system worse.

In response to the sentencing White Paper, the national
independent advisory group EQUAL set out that clause 108
would likely have a disproportionate impact, particularly
on Muslim offenders:

“We are hugely concerned about the new power to prevent
automatic release for offenders who become of significant public
protection concern. We must be extremely careful to ensure that
any public protection concerns are founded on firm facts/evidence
vs uncorroborated ‘intelligence’… Given that the paper provides
no detail on how these offenders will be assessed there is a risk
that offenders who appear Muslim or are practicing Islam will be
unfairly assessed as presenting a significant danger to the public.”

Given that no further detail was included in the Bill on
how offenders will be assessed and how evidence will be
collected, I wonder if the Minister will provide that
information today.

EQUAL is not the only one to voice concern about
how clause 108 could have a greater impact on certain
ethnic groups. Indeed, the Bill’s impact assessment sets
out that the Government

“recognise that there may be the potential for unconscious bias
through discretion in decision-making in relation to the assessment
of risk and dangerousness, leading to the decision on whether to
refer the offender to the Parole Board.”

The Government accept that this could go wrong. The
impact assessment goes on to say that, to mitigate that
risk, the use of this power by the Secretary of State will
be monitored and reviewed. However, it does not explain
what will happen if the power is found to have been
used in an unfair and disproportionate way.

To sum up, I go back to where we started and
reiterate the words of the Prison Reform Trust, which
described clause 108 as a “constitutional and legal
mess”. There are simply too many questions left
unanswered. I will name a few. Is it right for the Secretary
of State to be involved in the management of individual
prisoners? What test will be applied? What standard of
proof will be needed? Why can this process not be
handled openly in a court? What will be the impact of
releasing a prisoner without access to rehabilitation in
the community? Perhaps more importantly, what will
be the effect of releasing a prisoner who has been
identified as a risk without licence or supervision?

The Opposition, as will be clear to the Minister now,
have real concerns that clause 108 would put the public
at increased risk, which is simply unacceptable. For that
reason, we cannot support it.

Sarah Champion: It was not my intention to make a
speech on this clause, but more questions are being
raised than answered, and I hope that the Minister will
be able to answer a few of them.

I share the concerns raised by my hon. Friend the
Member for Stockton North, and there are many questions,
but I have always had a problem with the idea of
someone being given a sentence and serving only a third
or two thirds of it. I would much rather that it were
clear that a sentence was for this amount of time in
prison and that amount of time under licence in the
community, because I think that would give clarity. My
concern about the clause is that it almost creates a
hierarchy of sentencing, which I find confusing.

I know well only the behaviour of sexual offenders,
and I am yet to find any form of rehabilitation or
punishment that effectively changes their behaviour, so
I could argue persuasively here that they will always be
a danger and that there is always a potential risk. I also
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believe, however, that we need a justice system that is
fair and transparent so that we can follow it, and I am
not sure that the clause would allow us to do that. I am
concerned that if someone is released at the end of their
sentence after serving a full term, the probation,
rehabilitation and limits that a licence would put around
them might not be there, meaning that their transition
into the community is abrupt and does not have the
level of support that is needed to curb some people’s
behaviour.

I am concerned that the Minister did not once mention
whether victims would be consulted. My amendment
145 deals with that. Who could be better than victims
and survivors to say whether a person is a danger and to
influence the decision of the Lord Chancellor? I am
also concerned that there may be subjectivity in decisions
made by this Lord Chancellor and future Lord
Chancellors—that cannot be allowed to happen. I really
hope that the Minister will give some reassurances on
the points that I have raised, because at the moment the
clause would not be a successful one.

Hywel Williams: I want to raise one particular point.
Is the Minister aware of the Welsh Government’s recently
published race equality action plan, which states its
commitment to developing a race equality delivery plan
that will address the over-representation of black, Asian
and minority ethnic people in the criminal justice system?
Indeed, in Wales, more black and minority ethnic people
are in prison than elsewhere in the United Kingdom.
Does he share my concern that this and other clauses
might militate against the policy of the Senedd in
Cardiff, a legislative public body that has been
democratically elected?

Chris Philp: I will try briefly to respond to some of
the points raised by Opposition Members in relation to
clause 108.

First, on whether the clause somehow infringes natural
justice or the ECHR, or imposes a penalty without due
process, as the shadow Minister put it, I can categorically
say that it does not, because under no circumstances
can anyone spend a longer period in prison than the
original sentence handed down by the judge. The clause
relates to the administration of the release provisions. It
is a long-established legal principle that the administration
of a sentence—whether it is spent inside or outside
prison, for example—is a matter that can be varied in
the course of the sentence being served.

This matter was tested in the courts relatively recently
when we passed the Terrorist Offenders (Restriction of
Early Release) Act 2020. The very first person who was
effectively kept in prison longer than they ordinarily
would have been, because their release point was basically
moved by that Act, went to the High Court and tried to
make the case that that was an infringement of their
rights because they thought they were going to get
released automatically at two thirds, but were instead
referred to the Parole Board, which did not let them
out. Because of TORA, that has been tested in the High
Court and found to be lawful—that is to say, the
administration of the sentence can be varied.

The reason we have gone no further than that and
have said that someone cannot be kept in prison for
longer than the original sentence—the hon. Member

for Garston and Halewood was probing on this in her
interventions—was that we think that would infringe
the principle of natural justice. The shadow Minister
questions whether we have gone too far and the hon.
Member for Garston and Halewood thinks we have not
gone far enough, which might suggest that we have
landed in around the right place.

There was then the question from the shadow Minister
on the cliff edge issue: if someone serves all of their
sentence in prison, they then spend no time on licence,
by definition. That does, of course, apply to any of the
existing extended determinate sentences if the Parole
Board decide to keep the prisoner inside prison for the
whole of their sentence. The potential for the cliff edge
does exist, but when deciding whether to release early
the Parole Board can, of course, take into account
whether the public are better served by the whole sentence
being spent in prison, or most of it in prison and a bit of
licence at the end. In no sense are the public any less
safe if the prisoner spends all of the sentence in prison,
given that the sentence is a maximum. The prisoner is in
prison, clearly, and cannot commit an offence during
that period.

On rehabilitation, it can of course take place, it does
take place, and it should take place in prison as much as
in the community. Significant resources are being invested
in that rehabilitation process in prison, led by the Under-
Secretary of State for Justice, my hon. Friend the Member
for Cheltenham (Alex Chalk).

On the matter of the propriety of the Lord Chancellor
making the referral, as raised by the shadow Minister
and by the hon. Member for Rotherham, the power is
the power of referral. The Secretary of State for Justice,
the Lord Chancellor, is not making any final decision
himself or herself about release, and is simply referring
a prisoner to the Parole Board to make that determination
and that decision. That does not constitute undue political
interference in the process.

Alex Cunningham: Will the hon. Member give way?

Chris Philp: I am anxious to make progress, but I will
take an intervention.

Alex Cunningham: I am grateful to the Minister for
giving way. For me, the issue is the basis on which the
Lord Chancellor makes the decision to refer. What
evidence test is used and who gathers that particular
evidence?

Chris Philp: Most likely, as a matter of practice, that
would be the prison governor or prison authorities who
see behaviour of concern, and might draw the matter to
the attention of the Ministry of Justice and the Secretary
of State.

The shadow minister asked what test was applied.
The test is whether there is a significant risk of serious
harm to the public by the offender potentially committing
a serious offence, such as murder, in the future, as listed
in section 18 of the Sentencing Act 2020, and that the
risk cannot be sufficiently managed through the use of
licence conditions. That is the test that will be applied
by those making decisions, but ultimately the decision is
for the Parole Board.

The concept of the Parole Board making a discretionary
decision about whether to release already exists, and has
done for years. Currently it exists in the contest of
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extended determinate sentences, and in the past it
existed—in theory at least—for every single sentence
passed. It already happens for thousands and thousands
of extended determinate sentences, so what is proposed
here is not a radical departure from current practice for
extended determinate sentences, nor indeed for people
on a life sentence with a tariff. The referral process can
add to the criteria taken into account for those offenders.
We would expect that to involve small numbers.

In answer to the issue relating to Wales raised by the
hon. Member for Arfon, we are expecting the numbers
to be extremely low. It will not have a significant impact
on overall numbers. It is, mercifully, pretty rare for that
sort of evidence to come to light. If the evidence is at
the level that it merits prosecution—planning, preparing
or inciting an offence, which was asked about—obviously
prosecution is the first option. Prosecution for the offence
will always be the first option, but if we cannot establish
that an offence has been committed to the required
criminal standard, a Parole Board referral is the next
best thing up to the maximum sentence, but no further.
I hope that address the questions—

Alex Cunningham: I asked the Minister to address the
issue of the number of TPIMs likely to be applied in the
event of somebody considered to be dangerous when
leaving prison.

10.30 am

Chris Philp: I cannot speculate on what may happen
in the future. The shadow Minister pointed out that the
number of TPIMs in use is pretty small and that is most
certainly true. Equally, the number of people likely to
be referred in that way will be small, albeit likely to be
larger than the number of TPIMs. As I said, there is the
option for the Parole Board not to have the person serve
the full sentence but to have a little bit at the end served
on licence. There is that option, as well as the TPIM,
plus the option for the police and security services to
keep people under observation more generally, if they
are concerned. I hope that answers the point.

Alex Cunningham: The Minister has given a full
response to some of the issues I raised but not a
sufficient one. I am worried about the evidential test in
relation to this matter. The Minister said if there is
sufficient evidence for a prosecution while the person
remains in prison, there will be a prosecution, but if
that evidence does not meet a criminal test, there can be
no prosecution and this legislation will be relied on to
retain the person in prison following a referral to the
Parole Board. We remain very concerned about that
and about the standard of proof, which we also talked
about.

Ultimately, this issue is about how prisoners are
managed in the longer term and their rehabilitation.
The fact remains that someone who is considered dangerous,
though not dangerous enough to be prosecuted, can be
released into the community at the end of their sentence
without any supervision or conditions. I accept that the
Minister says the security services or police might keep
an eye on them. That is insufficient if somebody is
considered to be so dangerous. On that basis, we still
oppose the clause.

Question put, That the clause stand part of the Bill.

The Committee divided: Ayes 8, Noes 6.

Division No. 21]

AYES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

NOES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

Question accordingly agreed to.

Clause 108 ordered to stand part of the Bill.

The Chair: Before we move on, I remind the Committee
that it was notified to the Chair that the Whips wish to
get to clause 138 by close of play today. We are moving
at glacial pace. I know these are important matters but,
if we continue to move at that pace, the Whips may
want to recalibrate their lofty ambitions over lunch.

Clause 109

POWER TO MAKE PROVISION FOR RECONSIDERATION AND

SETTING ASIDE OF PAROLE BOARD DECISIONS

Sarah Champion: I beg to move amendment 145, in
clause 109, page 98, line 41, at beginning insert—

‘(1) In subsection (3) of section 239 of the Criminal Justice
Act 2003 (the Parole Board), after 3(b) insert—

“(c) the views of the victim or victims of the crime to
which the case relates””

This amendment would amend the Criminal Justice Act 2003 to ensure
victims/survivors are consulted in parole decisions which will affect
them.

I have tabled the amendment because two survivors
have raised this as an issue with me this year. I have
briefly spoken to the Minister because I am not sure
that the amendment will achieve the job I hope it will.
By raising it, I hope the Minister will work with me to
come up with a solution, because we have a real problem
here.

The amendment aims to amend the Criminal Justice
Act 2003, to ensure that victims and survivors are
consulted on parole decisions that affect them. Currently,
victims of crime, such as child abuse, can submit a
victim impact statement before it is decided whether the
abuser will receive parole. Victims should be informed
when their abuser is released from prison or is on
parole. However, too often that process is not carried
out and victims are unaware that their abuser has been
released from prison, or has been moved to a different
category of prison.

The all-party parliamentary group for adult survivors
of childhood sexual abuse found in its survey that as
many as 75% of victims are not informed about their
perpetrator being released on parole. One survivor who
contributed to the report said:

“I found out my abuser was living nearby. In a town I visited
regularly with my children for their sports club. And nobody
bothered to inform me. I found this completely unacceptable.”
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The shock and fear of finding out unexpectedly can be
incredibly distressing for victims. Another survivor said:

“I was petrified because they gave him my name and all he’s got to
do is look on the electoral roll and he could find me.”

Including victims and survivors in the parole decision-
making process would let them understand how and
why decisions are made. In discussion of the previous
clause, the Minister presented an argument around the
word “dangerous”and what makes an offender dangerous.
Who better to feed in that information to the Parole
Board’s decisions or the Lord Chancellor’s decisions
than the victims and survivors themselves? Furthermore,
allowing survivors to contribute to the process would
ensure their voice is heard and the terror they have
experienced in the past will not be relived—if they are
listened to.

My amendment would ensure the Parole Board must
consult with the victim during any decisions that would
give recommendations resulting in parole for the offender.
It would amend the Criminal Justice Act 2003, so the
Parole Board must take account of the views of the
person to whom the case is related. If it becomes a legal
necessity for the Parole Board to consult with the
victim, the potential for them to not be informed would
not be an issue.

In 2019, the Government pledged to allow victims
into parole hearings and, in 2020, they also consulted
on making some parole hearings open to victims. Both
of those followed the Worboys case, which exposed the
failures of the parole process. At the time, the Government
said they wanted to increase survivors’ ability to challenge
release decisions if they felt the decision was flawed.
That would save time and resources by consulting with
the victim before the decision is made. The current
system is not working for victims. We need a justice
system that puts victims at the heart of its decisions.

This is not me just making a speech. As I said earlier,
this is because I have two cases at the moment where the
parole process has completely failed. Both relate to
Rotherham survivors of past historic child sexual
exploitation, and the first case is a survivor who I will
call Elizabeth. The perpetrator was sentenced to nine
years for two counts of rape of a girl under 16 in 2018.
They were transferred after two and a half years to a
category D prison, which we would view as an open
prison. They were also told they could have day release
but for covid-19.

The victim had signed up to the victim contact scheme,
which should have ensured she was notified and provided
with information about key stages in the offender’s
sentence, including for those cases where release falls to
the Parole Board. She should have been consulted on
the timing of the Parole Board’s review and whether the
offender was released or moved to open conditions. All
of that should have been relayed to her. The victim
should have been notified that the transfer to open
conditions was being considered, and then she should
have been told of the outcome. At the moment, victims
have only a right of notification, and notification took
place, in this case, after the decision was made.

I raised the issue with the Minister, who responded,
explaining the legal position that, in accordance with
legislation at the time, the offender is required to serve

half of the sentence in custody, with the remaining
period served in the community on licence and subject
to supervision by the National Probation Service. During
the custodial period, offenders must be held in the
lowest security conditions necessary to manage the
safety of their identified risk of escape or absconding,
the risk of harm to the public and the risk of any
serious disorder. Those are the considerations, not the
impact on the victims.

The errors in the case, as identified by the Minister,
were that the prison is responsible for managing a case.
The prison offender manager should have contacted the
victim liaison officer directly to let them know that the
move to open conditions was under consideration, but
they failed to do so. The senior manager has spoken to
the staff at the prison, and a reminder has been sent to
all of the staff reminding them to follow the correct
procedure. The requirement has been raised with the
National Probation Service regional implementation
managers to take forward and ensure other prisons
follow the correct process.

I will quote from the letter from the Solicitor General
dated 21 October 2020.

“The reason for informing victims before the decision is taken,
is to ensure that victims are kept updated with developments, so
that a move to open conditions does not come as a total shock,
and also to ensure the prison is aware of any exclusion zones
which the victim has requested. This can help to inform which
open prison an offender is moved to. I should like to underline
that the Government shares the concerns about offenders who
commit very serious crimes, and yet are released automatically at
the halfway point in their sentence. We have taken action to
address this through legislation we introduced earlier this year.
We are committed to ensure that serious offenders spend the time
in prison that reflects the gravity of their crimes and intend to
bring forward proposals to further strengthen the law in this
area”—

the Bill that we are all serving on.

So we got an apology, commitments and managers
and staff spoken to. It was never going to happen again,
and then, lo and behold, two months later, I got a near
identical case—case B. The perpetrator was sentenced
to nine years on three counts of sexual activity with a
child in 2018. The offender was transferred to a category
D prison in February 2021—again, two and a half years
after the sentence—but the victim was not notified until
April, three months after the offender was moved to a
category D prison. Again, the victim was signed up to
the victim contact scheme, but was not notified until
after the transfer had taken place.

Again, I contacted the Minister, and in January 2021
the prison offender manager told the victim liaison
officer that the offender had been assessed as suitable
for open conditions in October and that an open prison
had confirmed they would accept the offender, but the
date of transfer had not been finalised. The POM
should then have informed the victim liaison officer
when the open conditions were considered, not just
about the decision. Once the victim liaison officer was
notified, the victim should have been notified, but that
did not happen. The victim liaison officer asked to be
notified when the transfer had taken place, but the
prison, whose responsibility this was, failed to inform
her. The victim liaison officer became aware themselves
only in April when the community offender manager
made inquiries about the conditions that the victim
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would wish to request for temporary release of the
prisoner who raped her three times when she was a
child.

Something is going horribly wrong. We have a system
in which, twice in six months, victims of the most
serious crime have been let down by the state. The
system that the Minister currently has in place is not
working, so how can we make sure that this does not
keep on happening again and again? I am one MP and I
have had two cases in the past six months, so it concerns
me that this is happening all over the country, but
survivors would not think to go to their MP to get it
raised. The transfer of offenders guilty of serious offences
to open conditions after just a quarter of their sentence
is deeply wrong. The thought of an offender being back
in the community is deeply traumatising for victims
who have already been through both the crime and also
the ordeal of a trial only comparatively recently. Notification
is vital, as should be consultation. However, consultation
is not offered and the system for notification is clearly
dysfunctional.

As I said to the Minister, I am not sure that my
amendment is the correct amendment, but I really need
some reassurances to make sure that victims are both
notified and consulted. To refer back to the previous
clause, how are we meant to know whether an offender
is dangerous and a risk unless we actually hear from the
people who have been subjected to the horror that that
person can wreak?

Alex Cunningham: I congratulate my hon. Friend the
Member for Rotherham on tabling amendment 145,
which has been crafted with her characteristic care and
has won support from colleagues across the House.
Contrary to what she might think, I think it is the right
amendment. The Opposition fully support the principle
behind amendment 145 that victims and survivors deserve
to be at the heart of criminal justice and, in this case, to
be consulted on decisions made by the Parole Board
that affect them. The amendment is a simple one, and I
will not detain the Committee by repeating the words of
my hon. Friend the Member for Rotherham on the
technical aspects of how it would work

10.45 am

We believe that victims of crime should be given a
voice throughout their journey through the criminal
justice system—from the moment they report a crime to
when a sentence is handed down, and beyond. We
believe that only when the voices of victims are properly
heard can their rights be properly protected. The
amendment would go some way to doing that by ensuring
that the voices of victims were heard by the Parole
Board when it made decisions that affected them. I am
sure that my hon. Friend agrees with me that, as a
country, we could be doing so much more to protect the
public and keep victims of crime safe.

As my right hon. Friend the Member for Tottenham
(Mr Lammy) put it so eloquently during the relevant
Opposition day debate last week, the statistics speak for
themselves. More than one quarter of all crimes are not
being prosecuted, because victims are dropping out of
the process. In a recent survey of rape complainants,
only 14% expressed confidence that justice would be
done if they reported an attack. Victims of serious
crime can be forced to wait up to an astonishing four
years from the time of the alleged offence to a trial
taking place.

On top of denying justice through delays, the
Government have failed at the simple task of enshrining
victims’ legal rights. We will not stop saying this, because
it needs to be repeated time and again: since 2016, the
Conservatives have promised a victims Bill in almost
every single Queen’s Speech and in their last three
manifestos, but five years later we have nothing.

In contrast, Labour has a full victims Bill published
and ready to go. It would, among other things, put on a
statutory footing key victim rights, including the right
of victims to be read their rights at the point of reporting
or as soon as possible; the right of victims to access
regular information about their case; the right to make
a personal statement to be read out in court; and the
right to access to special measures at court, for example
video links, where appropriate. Again, I am sure that
my hon. Friend the Member for Rotherham will agree
with me that adopting Labour’s victims Bill would add
to the good work that she has done and show that the
Government were serious about putting victims first,
but as we wait for the Government to act comprehensively
in this space, they could take a step forward and demonstrate
their good intent by accepting my hon. Friend’s amendment.

Chris Philp: I thank the hon. Member for Rotherham
for moving her amendment and for her remarks, the
spirit of which I certainly completely agree with.
Amendment 145 covers only moves to open prisons
rather than Parole Board release decisions more generally.
I think it is worth making it clear to the Committee that
the victim’s rights to participate in the parole process
are clearly enshrined already in the victims’code, published
again recently. Under the Parole Board’s existing rules,
there is a requirement for the Secretary of State to
provide the board with a current victim personal statement
if one has been prepared, and that must be taken into
account by the panel considering the case. The statement
sets out the impact that the offence has had on the
victim and their family and any concerns that the victim
and their family may have about the potential release.
Victims are, as part of that, entitled to request that
specific licence conditions, including exclusion zones
and non-contact requirements, be imposed on the offender.
The victims’ code enshrines a number of entitlements
relating to parole, including the right to present a victim
personal statement in the way that has just been described.
A root-and-branch review of the parole system is going
on to try to improve these different things further.

As I said, this amendment relates only and specifically
to open prison transfers. But I think that the general
point that the hon. Member for Rotherham has raised is
important. It is important that we do more to ensure
that the victim’s voice is heard in these Parole Board
decisions, for all the reasons that the hon. Member
eloquently laid out. I will suggest that the Under-Secretary
of State for Justice, my hon. Friend the Member for
Cheltenham, who has the responsibility for this area,
meet with the hon. Member for Rotherham to discuss
these important issues. The matter is obviously in the
rules already: it is in the victims’ code; it is in the Parole
Board rules. But clearly, what is written down needs
then to translate into action, and the hon. Member has
raised a couple of cases in which that did not seem to
happen in the way it ought to have done. She has clearly
had correspondence with the previous Minister with
responsibility for prisons and probation. My hon. Friend
the Member for Cheltenham took over that portfolio
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only three or four months ago. I know he will want to
meet her to discuss these important issues and make
sure that it is happening in practice as it should do, so I
make that commitment on his behalf.

Government amendment 132 to clause 109 makes
some simple provisions and creates a mechanism for the
Parole Board to change a decision where there has
manifestly been an error. This follows a recent court
case.

The Chair: Minister, can we deal with that when we
get to it?

Chris Philp: I am sorry; I thought that was part of the
same group.

The Chair: You have been very generous, so do not
regard that as an admonishment. Just temper your
keenness to canter on.

Chris Philp: I will take that as a check on the reins. I
have nothing further to say on amendment 145, Sir Charles.

Sarah Champion: I am grateful for the Minister’s
comments. I have worked extensively with the Government’s
victims team and it is fantastic. The victims code is
great, but only if it is implemented. The problem we
find is that people are not notified when the offender is
coming up for parole consideration, so their rights are
not activated because they do not know that that situation
is occurring.

I accept his generous offer of meeting the hon. Member
for Cheltenham, which I will take up. With that reassurance,
I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Chris Philp: I beg to move amendment 132, in clause 109,
page 99, line 11, leave out

“resulted from a clear mistake”

and insert

“it would not have given or made but for an error”.

This amendment ensures that the language used in the new provision
about when the Parole Board can set aside decisions aligns with a recent
High Court judgment which ruled on the circumstances when a Parole
Board decision can be revisited and makes a drafting clarification.

I am sorry to have spoiled the anticipation by jumping
early. May I speak to clause 109 as well?

The Chair: Yes, that is perfectly fine.

Chris Philp: Very briefly, clause 109 makes provision
for manifest errors in Parole Board release decisions to
be corrected. Government amendment 132 implements
a recent court judgment where the language was changed
and says that reconsideration will happen where there
has been

“a clear mistake of law or fact”.

It makes that change following the High Court judgment
in the case of Dickins, with which I am sure the Committee
is familiar.

The Chair: I call the shadow Minister.

Alex Cunningham: I have nothing to add.

Amendment 132 agreed to.

Clause 109, as amended, ordered to stand part of the
Bill.

Clause 110

RESPONSIBILITY FOR SETTING LICENCE CONDITIONS FOR

FIXED-TERM PRISONERS

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to discuss
clauses 111 to 114 stand part.

Chris Philp: I have relatively little to say on these
clauses, which are technical in nature. Clause 110 covers
responsibility for setting licence conditions for fixed-term
prisoners. Clause 111 repeals some uncommenced provisions
dating back many years that have never been used, and
simply removes them from the statute book because
they have never been commenced. Clause 112 covers the
release at the direction of the Parole Board after recall
for fixed-term prisoners. Clause 113 is about changing
the release test for the release of fixed-term prisoners
following recall. Clause 114 covers release at the direction
of the Parole Board in relation to timing.

They are technical changes, and I do not propose to
add anything beyond these brief remarks, Sir Charles.

Question put and agreed to.

Clause 110 accordingly ordered to stand part of the
Bill.

Clauses 111 to 114 ordered to stand part of the Bill.

Clause 115

EXTENSION OF DRIVING DISQUALIFICATION WHERE

CUSTODIAL SENTENCE IMPOSED: ENGLAND AND WALES

Chris Philp: I beg to move amendment 68, in
clause 115, page 104, line 21, at end insert—

“(2A) The amendments made by subsection (2)(a)(i) do not
have effect in relation to an offender who—

(a) is sentenced before the coming into force of section 107
(increase in requisite custodial period for certain
offenders of particular concern), and

(b) on being sentenced, will be a prisoner to whom section 244A
of the Criminal Justice Act 2003 (release on licence of
prisoners serving sentence under 278 of the Sentencing
Code etc) applies.”.

This amendment ensures that the amendments made by clause
115(2)(a)(i) do not apply to a person who is sentenced between the
passing of the Bill (when clause 115 comes into force) and the coming
into force of clause 107 two months later and who will be a person to
whom section 244A of the Criminal Justice Act 2003 applies.

The Chair: With this it will be convenient to discuss
clauses 115 to 118 stand part.

Chris Philp: Amendment 68 is a technical amendment
that introduces a transitional provision that has been
identified as necessary to address a short two-month
gap before different, but inter-connected, provisions in
the Bill come into force. Sir Charles, will I briefly speak
to clauses 115 to 118?
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The Chair: It is absolutely up to you.

Chris Philp: Okay. I will not refer to them again, so I
will do so.

Clause 115 relates to England and Wales and makes
some changes to the driving disqualification provisions
where we have changed the automatic release points.
Colleagues will recall that we have moved the release
point from a half to two thirds for certain offences,
including in changes made last year. We want to make
sure that, where a driving disqualification is imposed, it
takes account of the change in release point. The clause
makes simple consequential amendments to those release
points.

Clauses 116 and 117 do similar things to make sure
that driving disqualifications properly intermesh with
the changes to release provisions. Clause 118 does similar
things in relation to Scotland.

Alex Cunningham: The House briefing paper on the
Bill explains that when a driver receives a driving
disqualification alongside a custodial sentence, the court
must also impose an extension period to ensure that the
disqualification period is not entirely spent during the
time the offender is in prison. The explanatory notes
explain that clause 115 would change the law so that the
length of the extension period reflects a succession of
other changes made by the Government to the release
points for certain offenders.

The notes refer to changes made by the Terrorist
Offenders (Restriction of Early Release) Act 2020, the
Release of Prisoners (Alteration of Relevant Proportion
of Sentence) Order 2020, changes in the Counter-Terrorism
and Sentencing Act 2021 and further changes proposed
by this Bill. These pieces of legislation all change the
point at which an offender is automatically released or
becomes eligible to be released if the Parole Board
agrees they are no longer a danger to the public. Rather
than being at the halfway point of the sentence, that
release point will now move to the two-thirds point.

As I explained at some length in the debate on
clause 106, the Opposition cannot wholeheartedly support
changes to the release point of certain offenders. Not
only do the changes make a notoriously complicated
sentencing regime even more complicated but they also
substantially limit the amount of time an offender
spends on licence in the community, significantly increasing
their chances of reoffending.

The Opposition do not support the Government’s
logic in adapting other pieces of legislation, in this case
driving offences, to reflect those changes. For that reason,
we are opposed to clauses 115 to 118 and urge the
Government to use caution before committing to any
further changes that would further complicate an already
overcomplicated sentencing system. That said, I do not
intend to press the clauses to a vote, but let the record
show that we are opposed to the provisions.

The Chair: Minister, would you like to respond?

Chris Philp: No.

Amendment agreed to.

Clause 115, as amended, agreed to.

Clauses 116 to 118 ordered to stand part of the Bill.

Clause 119

CALCULATION OF PERIOD BEFORE RELEASE OR PAROLE

BOARD REFERRAL WHERE MULTIPLE SENTENCES BEING

SERVED

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to debate
clauses 120 to 123 stand part.

Chris Philp: I will speak extremely briefly to clauses 119
to 123. They simply set out minor amendments to
existing legislation that part 7, chapter 1 of the Bill
makes. In brief, clause 119 provides clarification on
when a prisoner must be automatically released and
when referral to the Parole Board is required in cases
where concurrent or consecutive sentences are being
served, so it provides clarification around how those
sentences interact with one another.

Clause 120 addresses the application of release provisions
to repatriated prisoners, reflecting some recent alterations
that have been made domestically, which we have talked
about already—making sure that works with repatriated
prisoners.

11 am

Clause 121 builds on existing polygraph testing powers,
by ensuring there is an expressed provision to enable the
Secretary of State to impose mandatory polygraph testing
in the fullest range of sexual and domestic abuse offenders.
That principle is already well established and, I hope,
not contentious or controversial.

Clause 122 makes a minor change to the list of offences
in schedule 15 to the Criminal Justice Act 2003 specifying
certain serious offences for the purposes of release.
Clause 123 inserts new subsection (5) into section 261A
of the Armed Forces Act 2006, to ensure that schedule 21
to the Sentencing Code, which is being amended by this
Bill, applies to service courts, as well as to civilian
courts. So these are all relatively technical amendments,
which I hope the Committee will not find contentious.

Question put and agreed to.

Clause 119 accordingly ordered to stand part of the
Bill.

Clause 120 to 123 ordered to stand part of the Bill.

Clause 124

SUPERVISION BY RESPONSIBLE OFFICER.

Question proposed, That the clause stand part of the
Bill.

The Chair: With this it will be convenient to debate
the following:

Clauses 125 to 127 stand part.

That schedule 12 be the Twelfth schedule to the Bill.

Clause 128 stand part.

That schedule 13 be the Thirteenth schedule to the
Bill.

Clause 129 stand part.

That schedule 14 be the Fourteenth schedule to the
Bill.
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Chris Philp: Let me start with clause 124, which
would give responsible officers the power to compel
offenders to attend an appointment at any point in a
community order or during the supervision period of a
suspended sentence, in exceptional circumstances.

The responsible officer is the statutory term for the
probation practitioner who is overseeing the order.
Section 198 of the Criminal Justice Act 2003 requires
the responsible officer to make any arrangements that
are necessary in connection with the requirements imposed
by the order, and to promote the offender’s compliance
with those requirements.

In some cases, the responsible officer might be delivering
those requirements directly. In other cases, they might
be working with the offender to develop a sentence plan
and monitor their progress against it, but referring them
to colleagues or to other organisations to deliver particular
requirements, for example, educational or treatment
requirements.

The current legislation lacks clarity on the extent of a
responsible officer’s power to compel an offender, who
is subject to a community or suspended sentence order,
to attend supervision appointments—meetings, essentially.
Offenders serving community sentences have a duty to
keep in touch with their responsible officer, and responsible
officers also have the power to make any arrangements
that are necessary in connection with the requirements
imposed by the Order. But it is not currently clear what
powers probation officers have if they are concerned
about a new or escalated risk that an offender presents,
which is not necessarily related to the delivery of what
the court has ordered. Hence this measure, which enables
the responsible officer to require the offender to participate
in a meeting. It simply clarifies that that can happen. I
think we all agree that contact between the responsible
officer, for example, the probation officer, and the offender
is a good thing to make sure that that relationship is
being properly managed.

Clause 125 is one of a number of measures in the Bill
that seek to strengthen community sentences. In the
Sentencing White Paper last September, we set out a
new vision for community supervision combining robust
punishment and management of risk with a new focus
on addressing rehabilitation needs to break the cycle of
reoffending. Clause 125 therefore increases the maximum
length of time a curfew can be imposed to make it
potentially more effective and increases the maximum
number of hours that a curfew could be imposed in any
given 24-hour period. At the moment, a curfew can be
imposed for a maximum of 12 months and we will
increase this to up to two years, to give the court a little
more flexibility and, we hope, encourage the use of
community sentences more often.

The clause will also increase the potential of a curfew
to support rehabilitation by providing a longer period
during which some of the positive effects of the curfew
can be established. It can, for example, reduce interaction
with criminal associates. Again, that will hopefully enable
the courts to use those sentences more as an alternative
to short custodial sentences, which we are all keen to
avoid where possible.

At the moment, a community order or suspended
sentence order may specify a maximum of 16 hours of
curfew per day, which provides in practice a weekly
maximum of 112 hours. The clause will increase the
daily maximum to 20 hours, but we will not move the
seven-day maximum of 112. The number of curfew

hours per day can be moved around if, for example,
somebody gets a job, or something like that, and that
needs to be taken into account, but the weekly maximum
does not change. It is important to make the point that
we are not altering that.

Clause 126 will give greater powers to the responsible
officer to vary electronically monitored curfews on
community sentences. Again, we think that will be
helpful. To be clear, the responsible officer will not be
able to change the number of curfew hours. That is an
important point to emphasise.

Clause 127 removes senior attendance centres from
the menu of options available. They are not very widely
used, and in fact in some parts of the country they are
not used at all. These days, there are various other
means that are used to provide rehabilitation and so on,
rather than senior attendance centres. Schedule 12 contains
further amendments relating to the removal of the
attendance centre requirements, as I have just described.

Clause 128 simply introduces schedule 13, which
makes provision for courts to have powers to review
community and suspended sentence orders and commit
an offender to custody for breach. Without this clause,
schedule 13 would not form part of the Bill. Part 1 of
schedule 13 contains provisions relating to the review,
which is a crucial element of the problem-solving court
approach. As Members know, we are keen to run pilots
of problem-solving courts. We think they have an important
role to play where offenders have a drug, alcohol or
mental health problem, and where the judge can have
repeated interaction with the person concerned. We
think that could hopefully contribute to the addiction
or mental health problem being dealt with. They were
piloted in the past—I think they were piloted in Liverpool
a few years ago—and they were perhaps not as effective
as we had hoped. This pilot is therefore important to try
to get the model right. If we can get the model right, we
will obviously look to roll it out.

Clause 129 introduces schedule 14. Schedule 14 itself
provides the legislative changes required for the problem-
solving court pilot that I have just described. We think
that problem-solving courts are really important, so the
pilots will be important as we have to get the model
right. There are lots of different ways of running problem-
solving courts. The Americans and the Australians do
them differently. We want to get this right. As I say, if
we can find a way of tackling the root cause of offending
behaviour, whether it is drug addiction, alcohol addiction
or mental health, that will help everybody—the community,
society and the offender—so I am really pleased that
these schedules are in this Bill, laying the groundwork
for the things that I have described. I commend these
clauses and schedules to the Committee.

Alex Cunningham: As the Minister set out, clause 124
provides legal clarity about what a probation officer or
responsible officer can instruct an offender who has
been released from custody to do. Specifically, it will
give probation officers the legal power to compel offenders
serving a community or suspended sentence order to
attend supervision appointments. Those appointments
can be either for the purpose of ensuring the offender
complies with rehabilitative requirements or where there
are public protection concerns. If an offender refuses to
comply with directions made under clause 124, they can
be found to be in breach of their licence conditions and
punished accordingly.
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On the whole, this is a clause that the Opposition can
support. If there is legislative uncertainty about what a
probation officer can and cannot do, it is important, for
the benefit of probation officers and offenders themselves,
that it is ironed out. We accept that. The Opposition
also accept the importance of offenders attending the
appointments they need to rehabilitate and reform in
the community. I have spoken at length about how
Labour fully appreciates the importance of time spent
in the community when it comes to reforming an offender
and reducing the risk of reoffending. We are also keen
to support amendments that will make the life of probation
officers easier by providing legislative clarity.

However, although we are supportive of clause 124,
we have some concerns, which I hope the Minister can
respond to today. First, given that failing to attend
appointments under the clause could result in an offender
being found to be in breach of their licence and possibly
recalled to prison, can the Minister set out the procedure
that offenders can use to challenge orders made under
clause 124?

Secondly, we must also consider the impact that the
powers in clause 124 could have on offenders who have
learning disabilities or are neurodivergent. As the Prison
Reform Trust explains:

“People with learning disabilities can find it particularly difficult
to comply with measures such as additional appointments or
reporting requirements, and so special attention will need to be
given to ensuring they are not unfairly disadvantaged by these
provisions.”

In addition to addressing the system for offenders to
challenge orders under the clause, will Minister set out
what safeguards will exist to ensure that no offender is
unfairly disadvantaged by clause 124 due to circumstances
beyond their control?

I now turn to clause 125, the effect of which is similar
to 124. Clause 124 gives probation officers greater powers
to compel offenders to attend appointments in the
community, and clause 125 gives probation officers
greater powers with regard to curfews. Under current
legislation, offenders subject to a community order or
suspended sentence order can be subject to a curfew for
up to 16 hours a day for a maximum of 12 months.
Clause 125 would increase the daily curfew to 20 hours
and increase the total period over which curfews can be
imposed from one year to two years.

The Government set out in the explanatory notes
that this change will increase the punitive weight of a
curfew requirement, but also has the potential to support
rehabilitation by providing a longer period during which
some of the positive effects of curfew could be established.
As with clause 124, the Opposition are keen to give our
hard-working probation officers the tools, powers and
legal clarity they need to do their job properly. We are
satisfied that clause 125 is a proportionate means of
achieving that goal, particularly as the Government
have chosen to retain the maximum number of curfew
hours that can be imposed per week.

None the less, as with clause 124, we seek some assurances
from the Minister about how these extended powers
will be used in practice. As with clause 124, our main
concern is about the potential of clause 125 to increase
the number of offenders found to be in breach of their
licence due to circumstances they cannot control, or
because of technical breaches. I will discuss one aspect
of this in more detail when we come to amendment 122,

but we know that offenders are wrongly accused of
breaching their licence conditions, including those relating
to curfews, due to electronic tags malfunctioning. What
assurances can the Minister give that extending the
powers of probation officers in this area will not lead to
more offenders accused of being in breach due to
malfunctioning tags?

I also repeat my concern in relation to clause 124
about how this power could impact offenders who
suffer from learning difficulties or are neurodivergent.
What steps will the Minister take to ensure that these
offenders are not unfairly disadvantaged by clause 125?
Will probation officers be given additional discretionary
powers to ensure that these offenders are not punished
for a breach that they did not intend to make?

Finally, how does the Minister respond to concerns
expressed by the Howard League that allowing probation
officers to place strict restrictions on leisure days could
prevent people on licence from building the positive
social relationships that would help them to desist from
crime?

Let us move to clause 126, which, like clause 125,
extends the power of probation officers in relation to
curfews. As the Government explanatory notes point
out, currently, changes to a curfew cannot take place
unless they have been authorised by a court. Clause 126
would amend the sentencing code by enabling probation
officers to vary a curfew requirement made on a community
order or suspended sentence order. Specifically, the
clause would allow the probation officer or responsible
person to change the curfew requirement in one of
two ways: changing the time a curfew starts or ends
over the course of 24 hours, or changing the residence
of the offender as set out in the order.

The explanatory notes suggest that these additional
changes will be beneficial not only for probation officers
but for Her Majesty’s Courts and Tribunals Service and
offenders:

“This legislative change seeks to reduce the burden on the
courts, freeing up time for other matters and saving probation
resource by reducing the volumes of papers prepared for court
and court visits. There will also be advantages for offenders,
allowing for variations where typically there are alterations to
work hours or location that make compliance impossible, or
where an offender’s curfew residence address needs to be changed
in a timely way.”

While the Opposition stand firmly behind any proposal
to reduce the horrendous burden currently on our courts,
I am somewhat perplexed that the Government’s first
thought in this area is to give probation officers the
power to vary curfew requirements.

As the Minister will no doubt be aware, the backlog
in the Crown court is at record levels, sitting at almost
40,000 cases before the pandemic even began. As we
said before, victims of rape and other serious offences
face a wait of up to four years for their day in court.
While it is true that the backlog has been exacerbated by
the pandemic, it was created by the Conservatives closing
half of all courts in England and Wales between 2010
and 2019, and allowing 27,000 fewer sitting days than in
2016. If the Government were serious about reducing
the burden on our courts, they would have adopted
Labour’s package of emergency measures during the
pandemic, including mass testing in courts, the extension
of Nightingale courts and reduced juries until restrictions
are lifted, but they did not, and the result is the catastrophe
we see today.
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Returning to the Bill, Labour is supportive of any—albeit
small—measure to reduce the enormous burden on our
courts. None the less, the Minister must acknowledge
that clause 126 substantially increases the power given
to probation officers while at the same time reducing
the safeguards that the court process offers. While Labour
will support the clause, I would be grateful if the
Minister set out how the Government will ensure that
this new power is used proportionately and any steps
that will be taken to reduce any unintended consequences
of its use.

Even more briefly, clause 127 will remove the attendance
centre requirement from the list of requirements that
can be imposed as part of a community order or
suspended sentence order. In the explanatory notes, the
Government set out that this step is being taken as the
attendance centre requirement is very rarely used. The
Library briefing accompanying the Bill confirms that,
indicating that only 0.3% of suspended sentence orders
and 0.6% of community orders contain an attendance
centre requirement. I will therefore not detain the
Committee any further on this point.

As the Minister set out, clause 128, when taken
together with schedule 13, outlines measures that form
the legislative basis of the problem-solving courts pilot.
In the sentencing White Paper, the Government announced:

“For those offenders whose offending is linked to substance
misuse and other complex needs, we propose to pilot a new
‘problem-solving’court approach, providing an intense but alternative
sentence to custody through treatment interventions and links to
wider support services, with judicial oversight through regular
court reviews, more intense probation supervision, and a system
of incentives and sanctions to encourage compliance.”

Yet for Labour, the concept of problem-solving courts
is of course anything but new. The first substance abuse
courts were launched in Wakefield and Pontefract in
1998. In 2005, seven pilot specialist domestic violence
courts were launched, which was swiftly expanded to
23 sites the following year; and in 2009 the first two
mental health problem-solving courts were launched.
Each of these achievements was made possible under a
Labour Government, so for the Opposition, problem-
solving courts are not a new endeavour at all. The
White Paper states that the three areas of focus for the
pilot of problem-solving courts will be substance misuse—as
with those established in Wakefield and Pontefract—female
offenders, and perpetrators of domestic abuse.

Maria Eagle: Of course, there was also the North
Liverpool community justice centre, which I think the
Minister may have referred to, which extended the
problem-solving court technique to all kinds of offences,
not only specifically drug or alcohol offences, domestic
violence or mental health issues, and it was very successful.

Alex Cunningham: Indeed, that was the case. We have
so much to learn from the best practice around the
country, but also from what happened before this
Government varied those types of courts when they
came to power in 2010.

In total, the Government have committed to piloting
five problem-solving courts, targeted at repeat offenders
who would otherwise have been sent to custody. The
Bill builds on those proposals by laying the legislative
framework for the pilots to take place—specifically,

clause 128 introduces schedule 13, which will give problem-
solving courts the power to periodically review community
and suspended sentence orders, and to commit an offender
to custody for a breach. The pilot of problem-solving
courts is welcome.

The evidence is clear that problem-solving courts
have proven hugely effective—for example, in restoring
confidence in the criminal justice system among marginal
communities. As the Government’s own response to the
Lammy review set out:

“Trusted figures in the CJS were described as those who had
taken the time to get to know an individual, their background and
specific needs and vulnerabilities.”

Moreover, if rolled out nationally, the pilot of problem-
solving courts would also play an important role in
reducing the huge burden on our courts system, while
ensuring short custodial sentences are used only if
completely necessary.

Although the Opposition support the powers in clause
128, we have some concerns, and I would be grateful if
the Minister responded to them this afternoon—sorry,
this morning. It is still morning!

First, as Women in Prison points out in its helpful
briefing:

“In order to be considered for a problem-solving court approach,
a person must first enter an admission of guilt for the alleged
offence.”

The briefing goes on to note that the review conducted
by my right hon. Friend the Member for Tottenham
(Mr Lammy) found:

“Black, Asian and minority ethnic people are more likely to
plead not guilty to alleged offences. We know that experience of
racism and lack of trust in the criminal justice system prevents
people from feeling that they will be treated fairly if they plead
guilty.”

I know that we have already raised this issue in debate,
but therein lies a difficulty that the Government will
have to contend with as they pursue their pilot of
problem-solving courts. As the Prison Reform Trust
explains, while, on one hand, problem-solving courts
have been useful at restoring confidence in the criminal
justice system for those in marginalised communities,
for them to be wholly successful,

“pilots must work with people who enter not guilty pleas, and on
added measures that are likely to increase confidence in the
process.”

I know the Minister said that the Government would do
what they could to overcome that problem, but what
that is, or could be, is still far from clear. Can he be
more specific by explaining what steps the Government
are taking on the issue of not guilty pleas and to avoid
exacerbating the disproportionality that already exists
for black, Asian and minority ethnic people in the
criminal justice system?

Secondly, if problem-solving courts have already shown
themselves to be effective in providing rehabilitative
alternatives to custody, why have the Government chosen
to pursue such a limited pilot rather than a larger
national roll-out? Thirdly, what will the Government do
to resource properly the probation and other services
that work with offenders who are dealt with through
problem-solving courts? The Minister knows, as I do,
that resources are thin. If they are not there, the system
will fail. Finally, will he report back to Parliament on
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the success rate of the pilots, and if so, what would the
Government look for before they could commit to a
national roll-out?

I will be very brief on clause 129. While clause 128
and schedule 13 provide the legislative foundation for
the pilot of problem-solving courts, clause 129 and
schedule 14 would enable the courts involved in the
pilot to impose drug-testing requirements as part of a
community sentence or a suspended sentence order. As
the House briefing sets out, a court would be able to
impose drug-testing requirements only where the two
following conditions are met: substance misuse has
contributed to the offence to which the relevant order
related, or is likely to contribute towards further offending

behaviour; and the Secretary of State has notified the
court that arrangements to implement drug-testing
requirements are available in the offender’s local area.
Taken hand in hand with clause 128, the Opposition are
happy to support clause 129.

The Chair: It being 11.24 am, it is not fair to get the
Minister to respond, so I will ask the Government Whip
to move the motion to adjourn.

Ordered, That the debate be now adjourned.—(Tom
Pursglove.)

11.24 am

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 15 June 2021

(Afternoon)

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

Clause 124

SUPERVISION BY RESPONSIBLE OFFICER

2 pm

Question (this day) again proposed, That the clause
stand part of the Bill.

The Chair: I remind the Committee that with this it
will be convenient to discuss the following:

Clauses 125 to 127 stand part.

That schedule 12 be the Twelfth schedule to the Bill.

Clause 128 stand part.

That schedule 13 be the Thirteenth schedule to the Bill.

Clause 129 stand part.

That schedule 14 be the Fourteenth schedule to the Bill.

Before we adjourned, the Opposition spokesman, the
hon. Member for Stockton North, gave a lengthy speech,
which we were all grateful to hear. We paused to allow
the Minister to prepare himself. I believe he is now
prepared, so I call the Minister.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): Thank you, Sir Charles.
I trust everyone has had a refreshing and congenial
break for lunch. Prior to the break, the shadow Minister
raised a number of questions relating to clauses 124 to
128 and to schedules 12 to 14. I will endeavour to
answer as many of those questions as I can. He asked
what procedure offenders could use to challenge orders
made under clauses 124 and 125, particularly to ensure
that they were not unduly penalised if they then breached
the conditions that had been imposed. If a breach does
occur and some serious consequence follows, it is always
open to the offender to make a representation when
attending their hearing at court to either make the case
that the breach was technical or minor in nature, or that
the condition itself was not varied in a reasonable way.
A significant penalty can never be imposed without the
intervention of the court.

Questions were asked about circumstances beyond
the control of the offender. We heard about the possibility
of a device malfunctioning and about particular
circumstances relating to disability that might disadvantage
certain people. We envisage the power laid out in section 124
being used only in rare circumstances, certainly not
routinely.

I confirm that it is the intention to provide clear
advice to probation staff, setting out the rare circumstances
in which additional supervision may be warranted, to
ensure, for example, that disabled offenders are not
unfairly or unduly disadvantaged, and to avoid the
purpose of these supervision appointments going beyond
the very specific purposes that the order has been
imposed by the sentencing court.

The same applies to people with learning difficulties.
Courts sentence on a case-by-case basis and, where
electronic monitoring has been imposed as one element
of that sentence, the officer supervising the offender is
already able to review notifications of apparent violations
and take a reasonable view, on a case-by-case basis. If
someone has been genuinely unable to understand how
to operate the equipment or had a genuine technical
problem, we would expect probation officers to exercise
reasonable discretion.

As I said at the very beginning, if a breach did follow
and the court was invited to impose some penalty, it
would be open to the offender to make a representation
at that point to explain the mitigating circumstances.
My expectation is that it would never get that far,
because I would expect the supervising officer to be
reasonable in the meantime.

Alex Cunningham (Stockton North) (Lab): I recognise
what the Minister is saying. I raised the point that
people should be able to make representations after
their hearings, but some of the people we are talking
about have particular challenges in life and special
needs. How will the Minister ensure that their problem—
their malfunctioning equipment or otherwise—is properly
communicated to a court to ensure that they are not
penalised?

Chris Philp: Clearly, in the first instance we would
expect the responsible officer to exercise these powers in
a reasonable way and to exercise discretion. Hopefully,
as I said a few minutes ago, these cases would not get as
far as court because the probation officer would act in a
reasonable and proportionate way in the first place. The
guidance will reflect that. If someone does get to court,
there is the possibility of their being represented in
proceedings. However, I also would expect the judge to
ask a reasonable question of the person appearing
before the court, such as whether there were any mitigating
circumstances or technical problems or whether they
had failed to understand how to operate the equipment.
If there is a vulnerability, the pre-sentence report written
prior to the original sentencing would be expected to
pick up those issues.

The shadow Minister asked whether the powers in
clause 126 were too wide and gave the responsible
officer excessive latitude and leeway to vary curfew
requirements that a court had previously imposed—to
dispense summary justice without proper reference to
the courts. To be clear, clause 126 is very limited in the
powers that it provides probation officers, and they will
be able to amend the requirement in only two limited
ways, and only if those changes do not undermine the
weight or purpose of the requirement imposed by the
court. The power in clause 126 is restricted to two areas:
a shift in the start and/or end times of the curfew
periods—but no change to the total number of hours
imposed—and a change to the offender’s curfew address,
where the address was not part of the order in the first
place. So they are very limited powers to vary, which I
hope provides the reassurance asked for.

The hon. Member for Garston and Halewood, who
unfortunately is not in her place, referred to the problem-
solving courts in Liverpool. I understand that the results
from that have been a little mixed, but we are committed
on both sides of the House to the principle of problem-
solving courts, and I noted the shadow Minister’s recitation
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of the history of these going back as far as 1999. Both
sides recognise the important role that problem-solving
courts can play. Other jurisdictions have used them,
with the United States being an obvious example. We
are starting on a pilot basis rather than a big-bang
roll-out because the details of how the model operates
is important. The details make a big difference, and the
design of the way it works—when the reviews takes
place, what they are reviewing and what actions are
taken—make a difference to whether the thing is successful
or not.

While across the House we are committed to the
principle of problem-solving courts to tackle the underlying
causes of offending, we have to make sure that they
work in practice and the details are right before rolling
them out. To answer another of the shadow Minister’s
questions, I am sure we will be coming back to Parliament
and reporting on the progress of these problem-solving
courts. My hope is that we find a way quickly to make
these work in practice and can then roll them out. I am
committed to community sentence treatment requirements,
which are a form of disposal that provides for mental
health, alcohol and drug addiction treatment. Quite a
lot of money has gone into that recently—£80 million
for drug addiction earlier this year. Problem-solving
courts are a critical way of supporting the delivery
of treatment under community sentence treatment
requirements. It is something I want to push, and I am
glad that there is agreement across the House on that.

The final question that the shadow Minister asked
was whether a guilty plea was needed to qualify for an
appearance before a problem-solving court. Problem-solving
courts do not require a guilty plea, and this Bill does
not stipulate that as a prerequisite, but a willingness to
engage with the court and comply with the community
interventions will be an important factor. The problem-
solving courts working group in 2016 considered making
a guilty plea a key factor in creating the engagement
necessary, but we recognised the number of complexities
across the cohorts targeted, and did not think it was
necessarily required. People who plead not guilty, and
are then convicted, would be eligible for the problem-solving
court, and I hope they can be helped as much as anyone
else. On that basis, I commend these provisions to the
Committee.

Question put and agreed to.

Clause 124 accordingly ordered to stand part of the Bill.

Clauses 125 to 127 ordered to stand part of the Bill.

Schedule 12 agreed to.

Clause 128 ordered to stand part of the Bill.

Schedule 13 agreed to.

Clause 129 ordered to stand part of the Bill.

Schedule 14 agreed to.

Clause 130

DUTY TO CONSULT ON UNPAID WORK REQUIREMENTS

Question proposed, That the clause stand part of
the Bill.

The Chair: Would you like to say a few words on this,
Minister?

Chris Philp: I will follow your direction, Sir Charles,
by saying just a few words on this clause, which is
relatively straightforward and, I think, pretty inoffensive.

Clause 130 simply creates a requirement for probation
officials to consult key local and regional stakeholders
on the delivery of unpaid work. Unpaid work—or
community payback, as it is sometimes known—combines
the sentencing purposes of punishment with reparation
to communities. We believe that, where possible, unpaid
work requirements should benefit the local communities
in which they are carried out. Nominated local projects
are already popular with sentencers and the public, but
there is currently no requirement for probation officials
to consult stakeholders on the design or delivery of unpaid
work, so members of communities and organisations
within particular local areas that are best placed to
understand the impact of crime and what might be
useful in the local area do not necessarily have their say.

Clause 130 simply seeks to address the gap by ensuring
that key local stakeholders are consulted, so that they
can suggest to the probation service what kind of unpaid
work might be useful in their local area. We hope that
local community groups and stakeholders come up with
some good ideas that the probation service can then
respond to. That seems to be a pretty sensible idea. The
probation service in some areas may do it already. This
clause simply creates a proper duty, or a requirement,
for the probation service to do it. Of course, if we
understand the needs of local communities and their
thoughts, we can improve the way unpaid work placements
operate to support rehabilitation and also help the local
community. If the local community can visibly see offenders
doing unpaid work in their local area, whether it is
cleaning off graffiti, cleaning the place up or whatever
else it may be, that will, we hope, demonstrate that the
programme is giving back to and improving the local
community, but delivering a punitive element as well.

Sarah Champion (Rotherham) (Lab): Will the Minister
give way?

Chris Philp: I was about to conclude, but of course I
will take the intervention.

Sarah Champion: When I used to run a children’s
hospice, we had offenders under probation supervision
come in. They were meant to be doing gardening at the
children’s hospice, but instead they sat around smoking
cigarettes. We kept on raising that with the probation
worker, because we had invited the offenders there to
give them a second chance, to help with their rehabilitation,
to enable them to contribute to the community and so
on. But the probation officer said, “What do you want me
to do? I can’t beat them; I can’t make them work, but
they have to come on these schemes.” Could the Minister
give some examples of how the probation service will
have the resources and the influence to ensure that
people who are out in their local community are actually—

The Chair: Order. This is meant to be an intervention,
not a speech. The hon. Lady is entitled to make a speech
and could have made a speech, but can we treat this as
an intervention?

Sarah Champion: I apologise, Sir Charles.

Chris Philp: The hon. Lady makes a very good point.
First, I am extremely disappointed and somewhat shocked
to hear that people who were supposed to be doing
work at a hospice in Rotherham in fact sat around
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[Chris Philp]

smoking cigarettes. That is obviously shocking and not
what the orders are supposed to be about. The hon. Lady
says that the probation officer shrugged their shoulders
and said, “Well, what can I do about it?” Of course, if
the person, the offender, was not doing the work that
they were supposed to be doing, that would amount to
a breach of the unpaid work requirement, and they
could be taken back to court to account for their
breach, so I am extremely disappointed by the attitude
of the probation officer that the hon. Lady just described.

The hon. Lady asked about resources. Extra resources
are going into the probation service for it to supervise
exactly these kinds of activities, and I would expect
them to be supervised and policed properly. I will
certainly pass on her concern to the relevant Minister. I
have already made contact about fixing a meeting for
the hon. Lady and the Prisons Minister that we talked
about in this morning’s session, in relation to victims
being consulted about probable decisions. The same
Minister, my hon. Friend the Under-Secretary of State
for Justice, is responsible for the probation service as
well—I am just adding to his workload. I will raise it
with him, but I would certainly urge the hon. Member
for Rotherham to raise this issue in the same meeting,
because I know that the account she just gave will
concern my hon. Friend as much as it concerns me.

2.15 pm

Mr Robert Goodwill (Scarborough and Whitby) (Con):
I echo the points made by the hon. Member for Rotherham
in that there is a variation in the enthusiasm that some
of those who conduct this work display, on both sides. I
was told, for example, that a lad who came from a
farming family had thrown his back into it very strongly
and was encouraging others to join him. I would add
that we do consult with the local community, and many
of the jobs that are done in my constituency are at the
behest of either a local authority or other local groups.

Chris Philp: Wonderful. We would like to see the kind
of consultation that already takes place in Scarborough
and Whitby take place across the country as a whole,
and that is precisely the intention behind clause 130.
Where Scarborough has led, the rest of the nation,
thanks to this clause, will follow.

Question put and agreed to.

Clause 130 accordingly ordered to stand part of the Bill.

Clause 131

YOUTH REMAND

Alex Cunningham: I beg to move amendment 128, in
clause 131, page 122, line 12, at end insert—

“(ba) after subsection (5) insert—

(5A) For the purposes of subsections (5) and (6) “recent” is
defined as having occurred in the previous six weeks.””

The Chair: With this it will be convenient to discuss
the following:

Amendment 129, in clause 131, page 122, line 16, at
end insert—

“(ca) in subsection (7)(b) insert “serious”before “imprisonable
offences”;”

Amendment 130, in clause 131, page 123, line 3, at
end insert—

“(aa) after subsection (4)(b) insert—

“(c) state in open court the age, gender and ethnicity of
the child.””

Alex Cunningham: I am pleased to speak to
amendments 128, 129 and 130 in the name of my hon.
Friend the Member for Rotherham and myself. However,
before I do that, if the Minister could give me a list of
where he has influence, perhaps he could fix a few
meetings with Ministers for me as well.

Chris Philp: Any time.

Alex Cunningham: I thank the Minister very much for
that—it will, of course, be on the record, which I am
very pleased to note. Before I get into my speech, I
would like to thank Transform Justice and the Alliance
for Youth Justice for the extremely helpful work they
have done on this part of the Bill. I also thank my hon.
Friend the Member for Hove (Peter Kyle), the former
shadow Justice Minister, who worked extremely hard
on these particular issues. I am grateful to him.

Clause 131 amends the legislative threshold for remanding
a child to custody. It will mean that remand to youth
detention accommodation can be imposed only in the
most serious cases, where a custodial sentence is the
only option and the risk posed by the child cannot be
safely managed within the community. It will introduce
a statutory duty which states that courts must consider
the interests and welfare of the child before deciding
whether to remand them to youth detention. It also
imposes a statutory requirement for the courts to record
the reasons for the decision.

First, let me say that we are pleased with the direction
of travel that this clause indicates, and we are keen for
the Government’s work in this area to succeed. We are
in complete agreement with the Government that custodial
remand should be used only as a last resort for children.
However, we do think that there is scope for these
proposals to go further in tightening the threshold for
remanding a child into custody. I will speak more on
that when we discuss our amendments.

The current youth remand provisions were introduced
in the Legal Aid, Sentencing and Punishment of Offenders
Act 2012 and I well remember the Public Bill Committee,
where I had the privilege of serving as Parliamentary
Private Secretary to Sadiq Khan, now our excellent
Mayor of London, and also my good friend. By 2019,
the independent inquiry into child sexual abuse noted a
significant increase in the use of custodial remand for
children. The Opposition warmly welcomes measures
which aim to reduce the number of children remanded
into custody, especially in light of the fact that in
2018/19 only a third of children remanded to custody or
local authority accommodation later received a custodial
sentence.

Our concerns about the use of custodial remands
for children are compounded by the extreme racial
disproportionality on remand, and the record proportion
of children in custody who have not yet been tried in
court.

Against the backdrop of the record court backlog
and the waiting times for trial, there could not be a more
opportune moment to address these issues. We particularly
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welcome the introduction of the statutory duty to consider
the welfare and best interests of the child. We believe
that, while these proposals can go further—I know that
the Minister will listen carefully to our proposals shortly—
these changes will help to reduce the number of children
who are unnecessarily remanded to custody, so we are
pleased to support them.

However, there are a couple of points on which I
would welcome the Minister’s thoughts. Has he any
further information to share with the Committee on his
Department’s considerations of the impact that police
remand has on custodial remand? Are there any plans
to address that? Research by Transform Justice shows
that police remand, where the child is detained by the
police until court either in a police cell or in a local
authority PACE bed—under the Police and Criminal
Evidence Act 1984—is a driver of custodial remand.
Transform Justice explains that point:

“This is because any child remanded by the police has to be
presented in court within 24 hours, meaning Youth Offending
Team staff often don’t have enough time to develop a bail
package that will satisfy the court. Children who appear from
police custody also usually appear in the secure dock, which can
bias courts to view the child as more ‘dangerous’ and therefore
more suitable for custodial remand.”

The criteria for police remand are spelled out in
section 38 of the Police and Criminal Evidence Act and
are very different from those used by the court for
remand. In fact, the criteria for police remand of children
are almost identical to those for adults, unlike the
child-first approach taken in so many other areas of the
justice system.

We know that the police remand more children than
the courts. Of the 4,500 children who appeared in court
from police custody in 2019, only 12% went on to be
remanded by the court. Some 31% of those remanded
by the police went on to be discharged, dismissed or
have their case withdrawn, while 37% went on to get a
fine or community sentence. The figures illustrate that
police use of remand is seriously out of synch with the
courts already. This clause may further widen that gap.

Is the Minister not concerned that the police may
continue to overuse post-charge detention, undermining
the positive efforts of the clause to reduce unnecessary
custodial remand for children? Will the Government
consider updating the police remand criteria, so they
are in line with the new court remand criteria, to ensure
consistent decision making across the whole criminal
justice system?

I am greatly supportive of the provision in the clause
that requires courts to record their reasons for remanding
a child, not least because it will provide valuable data
on the use of remand, which will enable us to continue
to make improvements in this area. For that to be most
effective in informing future policy decisions, we would
need to have some sort of centralised monitoring system.
Will we have such a system? It would mean that the
need to record reasons would not only focus the mind
of the court in a specific case; it would also benefit the
system as a whole, as each case can inform our ongoing
learning process about the use of remand and its
effectiveness. Has the Minister considered the possibility
of such a centralised monitoring system?

It has been suggested that the obligation on the court
to record reasons would be most effective if courts had
to specify why non-custodial alternatives were deemed
unsuitable and how each of the custodial remand conditions

has been met. Is that the kind of detail that the Minister
envisages the obligation should entail? I am sure we all
agree that it would be helpful for that level of information
to be provided, so I am interested to hear the Minister’s
thoughts.

Turning to the amendments, as I said earlier, the
reforms to the threshold for remanding a child in custody
are welcome, but there are a couple of areas where we
believe they should go further. The Opposition amendments,
if adopted, would get us closer to the goal of custodial
remand being used only as a truly last resort.

Amendment 128 seeks to tighten the history test by
defining a recent history of breaching bail or offending
while on bail as having been committed within the last
six weeks. The clause currently makes provision to
amend the history condition so that the previous instances
of breach or offending while on bail must be “significant”,
“relevant” and “recent”. In order to reduce the number
of children held unnecessarily on remand, it would be
helpful to amend the clause so that there is a clear
definition of “recent”.

In defining recent, we have to be mindful of what that
means to a child. As the Alliance for Youth Justice notes:

“If we are to take a child-centred approach, we must consider
how children experience time, and recognise the well-established
principle that children change and develop in a shorter time than
adults.”

The Youth Justice Board for England and Wales has
recommended that “recent” be no longer than within a
six-week period. I hope that the Minister will agree that
clarity on that point would be of great assistance to the
courts. I would be interested to hear from him what
discussions his Ministry of Justice colleagues have had
regarding defining a time limit for this condition.

Amendment 129 is a straightforward amendment to
the necessity condition that would again help achieve
the aim of using custodial remand for children only as a
last resort. Although we welcome the strengthened wording
of the necessity condition included in the Bill, which
would require remand to be used only when the risk
posed by a child cannot be safely managed in the
community, we share the concerns of the sector that the
benefits arising from this change may be undermined by
its drafting. The amendment would therefore tighten
and strengthen the wording. Transform Justice says that
these benefits of the current proposed change to the
necessity condition

“will be undermined by the loose wording of one of the other
necessity conditions: that remand to YDA is necessary to prevent
further imprisonable offences. This condition is highly subjective
and casts a wide net, which may be widened further by youth
sentencing provisions elsewhere in the bill.”

We share the concern expressed by the Alliance for
Youth Justice that

“the latter part of the condition (to prevent the commission of an
imprisonable offence) sets such a low threshold for meeting the
Condition as to render the first threshold (to protect the public
from death or serious personal injury) somewhat redundant.”

The amendment would tighten the latter part of the
condition by ensuring that it applies only to serious
imprisonable offences, which we think better reflects the
intention of the clause.

Finally, amendment 130 would compel the court to
record the age, gender and ethnicity of a child remanded
in custody in order to provide better data on remand,
particularly on disproportionality. We believe that this
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could be a helpful tool in addressing the deeply concerning
and increasing levels of disproportionality at this point
in our justice system. The numbers beggar belief. Nine
out of 10 London children who are remanded are from
black, Asian and minority ethnic communities. A deeply
comprehensive report that was published by the Youth
Justice Board in January shows that race alone is a
factor in remand outcomes for children. The researchers
gathered data on thousands of English and Welsh cases,
and information provided in practitioner assessments.
Even when other related factors were controlled for
mixed ethnicity black children, they were, as the Youth
Justice Board notes,

“still more likely to be remanded in custody and, if not remanded,
more likely to be subject to restrictions on bail.”

This is a serious injustice in our system that needs to
be urgently addressed. More needs to be done than this
amendment makes provision for, but it would be a
helpful tool in breaking down the disproportionate
outcomes that we are seeing. The amendment would at
the very least provide accurate data to help understand
this disparity, in line with the “explain or reform”
principle outlined in the Lammy review, which I think is
an eminently sensible step in the right direction. I hope
that the Minister agrees and look forward to hearing his
thoughts. I would also be grateful if he could share with
the Committee any other initiatives his Department is
working on to address this flagrant disproportionality
in youth remand.

Sarah Champion: I fully support the arguments made
by my hon. Friend the Member for Stockton North on
the amendments. I have a fundamental concern about
remanding children. It impacts on them disproportionately
in terms of their future outlook, opportunities and
potential. We see within the remand youth justice system
some of the highest levels of disproportionality in the
criminal justice system. Although Labour Members
welcome the measures in the Bill to tighten the tests that
the courts must satisfy to decide whether to remand a
child in custody, we still have concerns about this section
of the Bill.

We agree with the policy to encourage the courts to
impose a custodial remand only when absolutely necessary
while ensuring the public remain safe, but as my hon.
Friend stated, there are real concerns about the
overrepresentation of black, Asian and minority ethnic
people, who make up only 12% of the UK population
but half the youth prison population. I would be much
more comfortable if we were using the Bill to look at the
reasons for that disproportionate make-up, rather than
at further punitive measures. We have to take steps to
ensure that all people, particularly all children, can
reach their potential. I am very mindful of the fact that
the literacy rate of the prison population is so much lower
than that of the rest of the population. Why are we not
investing more to address those underlying issues?

2.30 pm

I am frustrated that the Government agreed to my
amendment to a previous Bill to introduce relationship
and sex education that should have become mandatory
in September 2020 but it has not yet been enacted, while
we see ever younger children engaged in completely
inappropriate actions of a sexual nature. There are

preventive measures that we could put in place but we
must also consider, and address accordingly, what it is
that some children that I am thinking about, such as
children in gangs, are being subjected to that makes
them feel that they need to go along with the norm of
the gang rather than the norm of society. I am not
talking about giving any group special treatment; I am
talking about taking steps to fix the justice system so
that it operates in a fair and proportionate way for
everybody.

We have to be aware that, under successive Tory
Governments, youth services budgets have been cut by
73%, which is nearly a £1 billion since 2010, and we
have to consider the impact that is having, particularly
in my area of Rotherham, where the early interventions
that could put children on the right path to a successful
future are just not there any more. Now, rather than
preventing the crime, we are looking at heavy-handed
ways to punish it. I urge the Minister to speak to us and
consider what his Government are doing to address
those early intervention gaps to make sure that the
measures in this legislation apply only in exceptional
circumstances.

Chris Philp: As the shadow Minister said, clause 131
aims to ensure that children are remanded into youth
detention accommodation only where absolutely necessary
and as a last resort. As the hon. Member for Rotherham
and the shadow Minister said, that is something that we
can all agree on. We do not want to remand children
into custody prior to conviction unless it is absolutely
necessary.

The hon. Member for Rotherham said that prevention
was important, and of course we agree, although it is
outside the scope of these clauses. Money is being
invested, significantly, in serious violence reduction units
that aim to prevent, but also to divert young people who
might otherwise get into serious crime on to a better
path.

We are mindful that over a third of children in custody
are on remand and that, of those, only around a third
go on to receive a custodial sentence. While custodial
remand is perfectly justified in some cases, the threshold
for confining an unconvicted child to a secure environment
must, rightly, be set very high indeed. It sounds like we
broadly agree on these principles, and that is why we are
amending the provisions of the Legal Aid, Sentencing
and Punishment of Offenders Act 2012, which sets out
the test that the courts must satisfy when deciding
whether to remand a child into custody. I think everyone
agrees with the aim of the clause, which is to make sure
that remand custody for a child is an absolute last
resort. The shadow Minister welcomed this direction of
travel and the steps that are being taken.

The clause introduces a statutory duty for the court
to consider the welfare and best interests of the child
when making remand decisions and a statutory requirement
for the court to record its reasons for imposing custodial
remand to ensure that the welfare of the child is at the
forefront of the court’s mind and promote a child-first
approach to decision making. We are also strengthening
the sentencing condition to ensure that the mere possibility
of a custodial sentence would not on its own necessarily
warrant custodial remand. Similarly, a relatively minor
or fairly recent breach should not, on its own, justify
remand. We are reinforcing the history condition so
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that only a recent, significant and relevant history of
breaching while on bail should be taken into account to
justify custodial remand. The current tests already require
the court to satisfy itself that a child can be remanded
to custody only where it is necessary to protect the
public from death or serious harm. We are reinforcing
that necessity condition by making it clear that it means
when the risk posed by the child cannot be managed
safely in the community. These measures, taken together,
significantly elevate and strengthen the test for child
remand to custody.

Alex Cunningham: Will the Minister confirm whether
there is likely to be some form of time limit relating to
the recent history of the child?

Chris Philp: The shadow Minister leads me to his
amendment 128, to which I was going to speak in a
moment, but I shall address it now as he has raised it.
There will not be a hard or specific time limit in the way
that his amendment specifies six weeks. We think that a
hard-edged limit of six weeks specified so precisely
would unduly fetter judicial discretion. The judge should
be able to make a judgment in the round, taking into
account all the considerations. A hard cut-off of six
weeks is too binary. It is made clear that the judge needs
only to look at circumstances where there is a history of
breach or offending while on bail that is recent, significant
and relevant. That is quite a high test, but we do not
propose to go as far as amendment 128 does in specifying
six weeks. We do not support the amendment for that
reason, although, in spirit, our clause as drafted is
pushing in a very similar direction. We just think that
six weeks is too precise and that the judge should have
some residual discretion.

Before moving to amendments 129 and 130, I would
like to touch on a question that the shadow Minister
raised about whether police remand almost inevitably
and inappropriately leads to custodial remand. He said
that could be because there is not enough time to
consider bail arrangements and that it could create a
sense of bias because, if the judge sees the person in the
dock, it may lead them to believe that they are a more
serious offender. I do not accept either argument. The
statistics that he himself gave a minute or two later
support that. He said that only 12% of children going
into police remand end up in custodial remand. That
demonstrates that 88% of children on police remand do
not go into custodial remand, which suggests that there
is not a strong linkage in the way that he feared there
might be.

Alex Cunningham: We need some clarity around the
12% and the 88%. My point is that the police are
remanding into custody a very high proportion of children
who do not then go on to receive a custodial sentence.
That is the problem, not the other way round.

Chris Philp: I think that the shadow Minister also
pointed out to the Committee that there is a 24-hour
time limit on police remand for children, so it is an
extremely short period of time. For that very short
window before the court appearance, it ensures that the
police do not lose control of the person in their care.
Clearly, if that was going on for days or weeks, it would
be a matter of concern, but it is a very short time
window, as he said.

The shadow Minister’s amendment 129, on the necessity
condition, proposes the insertion of the single word
“serious”. I contend that any imprisonable offence is in
itself serious but, more broadly, we are again relying on
judicial discretion. We do not want to unduly fetter the
judge’s discretion. The provisions in clause 131 as drafted
will send a fairly clear signal to the judiciary that this is
something that should be taken very seriously in making
these decisions and that Parliament does not want
children remanded to custody lightly or inappropriately.
The clause as drafted makes that pretty clear. It also
makes it clear that not only do the conditions that we
have talked about have to be met but, in the opinion of
the court, the risk posed cannot be managed safely in
the community. Clause 131 as drafted sends a very clear
message that custodial remand should indeed be a last
resort.

Amendment 130, proposed by the shadow Minister,
would require the court to state in open court the age,
sex and ethnicity of a child remanded to custody. In all
honesty, we believe that the amendment is unnecessary
because the data is already collected and published, so
the information is there already. The important point
about the new record being created is that the reasons
for custodial remand have to be spelt out expressly to
ensure that the court is properly considering those
things. We can then be absolutely assured that the court
has to consider those matters and record them so that
they are there to look at subsequently and be reviewed,
not forgotten in the rush of a court appearance. The
substance is captured already by the requirements in
clause 131. It seems that both sides of the Committee
broadly agree on this, so I do not think that amendments
128 to 130 are particularly necessary, although I do
understand the spirit in which they are moved.

Alex Cunningham: I am grateful to the Minister for
his response. I am prepared to withdraw amendment 128,
given his explanation, but I ask that he look seriously at
time limits, whether in some form of guidance from the
Department or otherwise.

On police remand, I am still very concerned that the
police are far, far more likely to remand a child in
custody than a court is. I ask that the Minister think
again and review the advice given to police officers to
try to reduce the number of children who are
automatically remanded to custody. I am content with
the Minister’s explanation on amendment 129 and I will
not press it.

When it comes to data, as the Minister will know
because I assume that he signs them all off, I get lots of
answers to written parliamentary questions saying that
the information cannot be provided because it is not
available or it can be provided only at disproportionate
cost. If we do not gather the data, I will get more of
those answers from the Minister, so I intend to press
amendment 130. I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Amendment proposed: 130, in clause 131, page 123,
line 3, at end insert—

“(aa) after subsection (4)(b) insert—

“(c) state in open court the age, gender and ethnicity of
the child.””––[Alex Cunningham.]

Question put, That the amendment be made.
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The Committee divided: Ayes 5, Noes 8.

Division No. 22]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

The Chair: I have a suspicion, but I could be wrong,
that we had quite a broad canter round the principles of
clause 131. Does anybody want to debate it again, or
are we happy to dispose of it? Excellent.

Clause 131 ordered to stand part of the Bill.

Clause 132

DISCRETION AS TO LENGTH OF TERM

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to discuss
the following:

Clause 133 stand part.

Clause 134 stand part.

That schedule 15 be the Fifteenth schedule to the Bill.

2.45 pm

Chris Philp: We want a youth justice system that
recognises the unique needs of children, tackles the
underlying reasons why children offend and intervenes
early to provide support and divert them where possible.
There is a distinct and separate sentencing framework
for children aged 10 to 17, which recognises that children
have their own specific needs that require a different
and tailored approach.

The clauses and schedule amend existing legislation
to enable us to make the necessary changes to the most
common youth custodial sentence, the detention and
training order, or DTO. The changes are to make the
DTO more flexible, fairer and more in line with other
youth custodial sentences.

In that spirit, clause 132 amends the sentencing code
to remove the fixed lengths of the DTO, meaning that
any length of DTO between four months and 12 months
can be given. The court can pass the right sentence
instead of being constrained to give only sentences of
DTOs of four, six, eight, 10, 12, 18 or 24 months.
Removing those very fixed lengths does not change the
maximum or minimum sentence but just means that
any length of sentence can be given between the limits
of four and 24 months. Removing the fixed lengths also
means that the reductions made for time spent on
remand that we have just been talking about, or bail,
which is subject to a qualifying curfew condition and an

electronic monitoring condition, and for a guilty plea,
will be more accurate. At the moment, there is not always
a DTO length that directly fits once remand, bail or
guilty pleas have been considered, and the court must
instead refer the sentence to one of the fixed lengths of
four, six, eight, 10, 12, 18 or 24 months. With the proposed
changes, the court may go between those sentence lengths,
if it needs to, to fit in with the reductions for time spent
on remand and so on. It is a fairly straightforward
change, which makes a great deal of sense.

Clause 133 amends the sentencing code and the Criminal
Justice Act 2003 to fix a current inconsistency in relation
to early release. That inconsistency means that different
lengths of early release are available for offenders sentenced
consecutively to a DTO and another sentence, depending
on the order in which they receive those sentences. The
change means that where an offender is serving a DTO
and another sentence consecutively, the offender may
benefit from the same amount of early release, regardless
of the order in which sentences are given. I think that is
a fairly innocuous and sensible technical change to the
2003 Act.

Clause 134 introduces schedule 15, and that schedule
amends the 2003 Act and the sentencing code, so that
time spent on remand and bail, where that bail is
subject to a qualifying curfew condition and an electronic
monitoring condition—a tag—is counted as time served
and credited accurately against the custodial part of the
DTO. That is a change to the current approach, where
time on remand or bail is taken into account when
determining the length of the DTO, rather than being
credited as time served. The schedule also makes further
amendments where an offender is given two or more
sentences, of which one is a DTO. Those sentences are
treated as being a single term for the purposes of
crediting the days spent on remand or bail. The schedule
also makes changes to the Armed Forces Act 2006 to
make sure that there is consistency.

Those are relatively technical and, I hope, relatively
straightforward changes.

Alex Cunningham: We all recognise that DTOs are
the most common custodial sentence for children. Between
2010 and 2019, 20,000 offenders under the age of 18 were
sentenced to a DTO. It is important that we get this
right. We are tentatively supportive of the proposals
in the clauses, and I look forward to the Minister’s
response, which will I hope will be able to allay some of
our concerns.

As the Minister has outlined, DTOs currently have to
be of a fixed length. I have some sympathy with the
Government’s view that having such fixed periods restricts
the courts in deciding the most appropriate length of
sentences. Clause 132 will address that by removing the
fixed length and providing that a DTO must be for at
least four months and no longer than 24 months. We
agree with the Government that is important that the
minimum period for a DTO is retained to ensure that
extremely short, unhelpful and, indeed, counterproductive
custodial terms are not given out.

I do wonder, however, whether four months is still
too short, and I question the real benefits of such a
short sentence. Clause 133 provides that where an offender
is given two or more sentences, one of which is a DTO,
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those sentences are to be treated as a single term for the
purposes of crediting days spent in custody, or in qualifying
for bail. The explanatory notes state that this clause is
intended to

“fix an existing discrepancy in relation to early release which
meant that different lengths of early release were available for
offenders sentenced to a DTO and another sentence consecutively,
depending on the order in which they received those sentences.”

The clause aims to ensure that

“where an offender is serving a DTO and another sentence
consecutively, the offender is able to benefit from the same
amount of early release regardless of the order in which the
sentences are given.”

Clause 134 and schedule 15 provide that time spent on
remand or bail subject to a qualifying curfew condition
and an electronic monitoring condition is counted as
time served and credited against the custodial part of
the DTO.

Taken together, the clauses increase the flexibility in
the system for sentencers and should mean that the
sentence length can accurately account for remand episodes
already served, electronically monitored bail or a guilty
plea, rather than nearest permissible length based on
the fixed tariffs that currently exist.

I note that the Youth Justice Board for England and
Wales broadly welcomes these proposals as well. It
notes that the changes may help to solve the issue
whereby the fixed lengths of the DTO sentences held
the potential to create a barrier to resettlement—for
example, where a fixed sentence length would mean that
a child would be released just after September and
therefore miss out on the intake of a new school or
college year. In this instance, the fixed terms would
push children out of education for longer than necessary.
The more flexible approach proposed here by the
Government can help to address such issues.

On the face of it, these reforms seem sensible, and
like something we would support. However, the impact
assessment contains some concerning projections, on
which I would welcome the Minister’s thoughts. The
impact assessment notes an unfortunate adverse impact
of removing the fixed-term nature of DTOs, in that
individuals who receive early guilty plea discounts
under the current system may receive longer sentences
than they currently do. While there will be no additional
children sentenced to DTOs under this option, the
Youth Justice Board has said that it anticipates that the
increase in average sentence length may lead to a steady-state
increase in the youth custody population of around
30 to 50 places, costing around £5.3 million to £8.5 million
per year. It has said that there would also be an equivalent
uplift in the number of children supervised in the
community at any one time at a cost of around £0.4 million
to £0.6 million a year.

The Government’s impact assessment predicts that
the proposals will increase the steady-state number of
children in custody by up to 50 children by 2023-24,
costing the youth custody service between £38.6 million
and £61.4 million. That is of very serious concern to the
Opposition. We share the Government’s stated vision of
reducing the number of children in custody, and there
has been great progress in that area over the past
decade. The number of children in custody has decreased
by about 75%, for which the Government ought to be
applauded. It would be a terrible shame if we were to

roll back any of the progress that has been made in this
area, especially as I know how proud the Justice Secretary
is of the work that has been done.

I would be grateful for the Minister’s thoughts on how
these proposals can be introduced without increasing
the number of children in custody. Let us remember that
it is the Youth Justice Board that is saying this will happen.
Does the Department intend to introduce any safeguards
in this area? The Opposition would like safeguards to
be put in place to help to avoid the possibility of
children spending longer than necessary in custody,
which could also mean an increase in the number of
children in a secure establishment at any one time.

I would also welcome a reassurance from the Minister
on a further point raised by the Youth Justice Board in
its briefing. It notes that the impact assessment states:

“Time spent on remand will be taken away from time to serve
in custody as opposed to from the overall sentence length. There
will be some individuals that spend longer on supervision in the
community under this option, which would incur additional YOT
costs. It has not proved possible to quantify these additional costs.”

We recognise that it might be beneficial for children to
spend longer with the support of the youth offending
team as opposed to being in custody, but there is of
course an attendant impact on youth offending team
budgets, which are already stretched. The Youth Justice
Board says:

“Some children may spend longer on the community part of
the order which gives youth offending teams more time to work
with them but there is no evidence to support this as a benefit.”

The Youth Justice Board also notes that a cost-benefit
analysis of these proposals, in terms of the additional
spend for youth offending teams, would be helpful. Will
the Minister provide such a cost-benefit analysis? Will
he also confirm whether youth offending teams will be
provided with appropriate further resource to handle
any increased workload as a result of these proposals?

Chris Philp: I am glad that the shadow Minister
welcomes the broad thrust of these changes. That is
very welcome indeed. In response to his questions about
the impact assessment, it is important to say that it
makes it clear on the second page that

“there will be no additional children sentenced to DTOs”.

The question therefore arises: why, then, will there be
this very slight increase in the population, of between
30 and 50 places? The reason, as far as I can see, is that
where the DTO sentence length falls between the two fixed
points, at the moment it gets rounded down to the lower
of the two, whereas under these proposals it can be
calculated precisely. No additional people will be subject
to a DTO; however, we will no longer have this rounding-
down effect. In a sense, when we account for the time
served and so on, and particularly the early plea discount,
at the moment there is an inappropriate rounding down,
because of the fixed points, which will now be eliminated.
The time served will therefore better reflect the law and
the court’s intention, and that will lead to a very slight
increase in the number of people subject to these orders
at any given point. However, the total number receiving
the order will not change.

Alex Cunningham: I accept that the total number
receiving the orders will not change, but does the Minister
not accept, and regret, that these proposals will lead to
some children—it might only be a handful—being subjected
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to more time in custody than they would be under the
current system? If he does accept that, what will he do
to try to change it?

Chris Philp: It is more that, owing to an anomaly in
the current system that is a consequence of the fixed
points, people are being let out slightly early. This
change really means, among other things, that the law
as written can be fully implemented, rather than this
little rounding anomaly occurring. However, I stress
that the effect is very slight.

Alex Cunningham: One child is too many.

Chris Philp: By the way, I should take this opportunity
to thank the shadow Minister for his earlier commendation
of the Government’s record on reducing unnecessary
child imprisonment.

In answer to the shadow Minister’s last question,
which was about youth offending teams and longer time
potentially being spent under their care, clearly it is our
hope and expectation that youth offending teams will
be effective—indeed, they are effective—in helping to
divert young people on to a better path in life. We are
generally increasing resources in this area, and I hope
that that will have precisely that effect.

Question put and agreed to.

Clause 132 accordingly ordered to stand part of the Bill.

Clauses 133 and 134 ordered to stand part of the Bill.

Schedule 15 agreed to.

Clause 135

YOUTH REHABILITATION ORDERS

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 122, in schedule 16, page 255, line 26, at
end insert—

“(2A)After sub-paragraph 4(1) (Duty to give warning or lay
information relating to breach of order), insert—

“4 (1A) For the purposes of this paragraph, a reasonable
excuse for breach of an electronic compliance monitoring
requirement shall include design faults in any necessary
electronic apparatus, including (but not limited to)
poor battery life; but shall not include intentional
failure by the offender to charge necessary electronic
apparatus.””

This amendment would introduce a safeguard to prevent children
from being criminalised due to design faults, including poor battery
life, on electronic monitoring devices.

Amendment 120, in schedule 16, page 258, line 34, at
end insert—

“24(1) Paragraph 35 of Schedule 1 (Further provisions about
youth rehabilitation orders) of the Criminal Justice and
Immigration Act 2008 is amended as follows.

(2) In sub-paragraph (1), for “The Secretary of State may by
order” substitute “The Secretary of State must by order”.

(3) In sub-sub-paragraph (1)(a), omit “enable or”.”

This amendment would make panel reviews of youth rehabilitation
orders routine by amending Paragraph 35, Schedule 1 of the Criminal
Justice and Immigration Act 2008.

Amendment 121, in schedule 16, page 258, line 34, at
end insert—

“24(1) Paragraph 3 of Schedule 1 (Further provisions about
youth rehabilitation orders) of the Criminal Justice and
Immigration Act 2008 is amended as follows.

(2) At end insert—

“(6) The Secretary of State shall take steps to ensure that
there are sufficient resources in place to allow for a
court to make a youth rehabilitation order with intensive
supervision and surveillance in all appropriate cases.””

This amendment would require the Secretary of State to ensure that
intensive supervision and surveillance is available in all youth offending
areas.

That schedule 16 be the Sixteenth schedule to the Bill.

I call the Minister.

Alex Cunningham: Are there amendments, Sir Charles?

The Chair: There are amendments, so if you wish to
start, Mr Cunningham, by all means fire away.

Alex Cunningham: It is good to have such a relaxed
atmosphere.

The Chair: It is very relaxed.

Alex Cunningham: I am sure you will be sending out
for ice creams within the next half hour.

Hon. Members: Hear, hear.

The Chair: And a sorbet.

3 pm

Alex Cunningham: I rise to speak to amendments 120,
121 and 122, standing in my name. Youth rehabilitation
orders currently permit courts to impose a choice of
18 requirements from which a sentence can be designed.
This also provides for two high-intensity requirements,
intensive supervision and surveillance, or ISS, or intensive
fostering, as alternatives to custody. The proposals in
the Bill would make several changes to youth rehabilitation
orders which I will consider in turn.

3 pm

Currently, a curfew of up to 16 hours each day can be
included as a requirement in any YRO and can last for
up to 12 months. The Bill proposes increasing the
maximum daily curfew to 20 hours while retaining a
weekly maximum of 112 hours. As with the changes to
detention and training orders, we are supportive of the
principle behind the change, which is increased flexibility
of approach. While we support more flexibility in the
use of curfews, I worry that imposing curfews of 20 hours
a day is overly punitive.

The Government’s rationale is that increasing the
maximum number of hours per day that a curfew can
impose with a youth rehabilitation order will increase
the flexibility of the curfew system because it will allow
for longer curfews on certain days, such as weekends, when
individuals may be more prone to breaches. I understand
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that the Youth Justice Board has made its concerns
about the proposal known to the Government, citing
the risk that this will pose regarding potential increased
exposure to interfamilial––a difficult word to say––violence.
It says:

“We can draw parallels between this proposal to the increased
instances of domestic interfamilial violence seen during the COVID-19
lockdown, during which time children were required to spend
more time within the family home. This concern has been echoed
by other across the sector. We believe that the 16 hours maximum
curfew is more than enough, especially if used creatively. We
would propose that the maximum daily curfew time should
remain at 16 hours per day.”

Can the Minister confirm that increased exposure to
interfamilial violence has been considered in forming
this proposal? There are risks both inside and outside
the home, and getting the curfew time correct is a
delicate balancing act. It would help alleviate our concerns
if we knew that the Government had planned for such
situations.

The Bill would introduce location monitoring as a
stand-alone requirement that can be imposed in YROs.
That is to be piloted. Currently, GPS tagging is used to
monitor compliance with other YRO conditions. Stand-
alone location monitoring is already available for adults
and children as part of the supervision period of a
detention and training order. According to the sentencing
White Paper, the rationale for the proposal is that it
would reduce the likelihood of breach, provide information
to support services and provide an additional protective
factor.

I note that the Youth Justice Board’s briefing indicates
that there is evidence to support this rationale and that
demonstrates that electronic monitoring can often have
a positive impact on the safety of the child. However, it
goes on to point out that electronic monitoring is quite
an intrusive measure and can be seen to be at odds with
the child-first approach if applied punitively. Have the
Government assessed the number of cases in which they
anticipate that the measure would be used, both within
the pilot and beyond? I ask because the benefit of a
stand-alone monitoring requirement is that the sector
tells us that, generally, in cases where children’s behaviour
may be seen to warrant such restriction, the child is also
likely to need support through supervision. Without
adequate support, there may be an increased risk of
electronic monitoring violations through children failing
to charge their tag. We have talked about some of these
issues before. We would not want children to be further
punished for something as simple as failing to charge
their tag on time or correctly. I would be grateful if the
Minister said more about the safeguards that his
Department has considered.

We are supportive of the change that makes youth
offending teams or probation staff the responsible officers
in cases where electronic monitoring requirements are
imposed. Currently, the electronic monitoring provider
are the responsible officers in cases where electronic
monitoring is imposed. We are therefore pleased to see
the Government make this sensible change, which will
provide wider discretion to youth offending teams, which
have a fuller understanding of the child and so are better
placed to encourage the child to engage with the curfew.

The next proposal is to increase to 12 months the
maximum length of the extended activity requirement
of a YRO with intensive supervision and surveillance,

and to add a location monitoring requirement as a
mandatory element of the ISS. I understand that these
measures will also be piloted. The proposal will enable
children to benefit from increased contact time and
support from the youth offending team. We think the
change has the potential to be a positive one, especially
as we know that short interventions tend to be much
less effective. Although this is, in a sense, a toughening
up of a community sentence, we would be supportive of
it if it encouraged courts to use ISS in place of longer
custodial sentences and thus divert more children from
custody.

However, the sector has raised the concern that children
are less likely to be able to engage with such stringent
requirements if they are subject to them for longer
periods of time, and there may be a consequential
increased likelihood of non-compliance and resulting
breach action. That would mean that lengthier sentences
of this kind simply delayed a child’s entry into custody,
rather than diverting them from it. I would like to hear
the Minister’s thoughts on that, and whether the proposal
will be assessed in the pilot with a view to amending it if
it inadvertently means that more children end up in
custody.

I am also aware of concerns from the sector about the
resource implications of the proposal, because delivery
of high-quality ISS provision is expensive. I have already
mentioned how overstretched youth offending teams
are, and I would be grateful for reassurances from the
Minister that appropriate funding will be made available
so that the introduction of costly measures such as this
one does not come at the expense of other important
interventions by youth offending teams.

Finally on this clause, I want to discuss the proposal
to raise the age limit of the education requirement to
match the age of compulsory participation in education
and training, rather than compulsory school age. We
agree with the Youth Justice Board that it makes sense
to bring the YRO education requirements into line with
those in the Education and Skills Act 2008.

It is important to note, however, that education
requirements are rarely used as part of a YRO. In the
most recent year for which information is available, only
1% of YROs included an education requirement. We
therefore wonder whether there is a risk that this proposal,
which will increase the number of children to whom an
education requirement can be applied, will also increase
the number of children we end up criminalising for
breaching their education requirement, when there are
other routes available for ensuring education attendance.
Again, it would be helpful to hear from the Minister
how the Department intends to monitor that to ensure
that these positive proposals do not inadvertently end
up criminalising the children we are trying to help.

We are concerned that the reforms to community
sentences—expanding electronic monitoring, and extending
intensive supervision and surveillance provisions—focus
on increasing surveillance and restrictions, rather than
on better responding to children’s needs and addressing
the root causes of offending behaviour. However, as I
said earlier, if we can keep more children out of custody
by toughening up community sentences, we are very
supportive of that.

I would like to make one final point about the expansion
of electronic monitoring before I move on to discussing
our amendments. The Alliance for Youth Justice says
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that its members have reported a number of concerns
about electronic monitoring, including: children’s difficulties
with managing their tag; the fact that for children involved
in organised crime, the fear of their exploiter exceeds
their fear of breaching tag requirements; and the danger
that tags may effectively trap children in unsafe areas—for
example, where their exploiter is. As set out by AYJ
member the Association of Youth Offending Team
Managers, the assertion in the White Paper

“that electronic monitoring of any sort may reduce the impact of
child exploitation on a child is misguided and is not reflected in
our experiences of child exploitation.”

The AYJ states:

“The presence of a tag does not deter an exploiter as only the
child is impacted by a breach.”

It goes on to say:

“Discretion in responding to breaches is key to ensuring the
increased use of Electronic Monitoring does not increasingly
criminalise children who may struggle for multiple reasons to
keep their tag in working order and fulfil requirements, and
awareness of the full circumstances of a child is crucial before
imposing unrealistic and potentially dangerous requirements on
them.”

That was a very long quote, but one that was necessary.
The AYJ believes that statutory guidance should be
introduced to that effect, and I think that that could be
helpful in addressing some of the issues with electronic
monitoring and child exploitation. Does the Minister
agree?

I now turn specifically to our amendments.
Amendment 120 would make panel reviews of youth
rehabilitation orders routine by amending paragraph 35
to schedule 1 of the Criminal Justice and Immigration
Act 2008. Currently the law allows for the Secretary of
State to establish panels to review youth rehabilitation
orders, but this is the exception rather than the rule. The
amendment would allow magistrates to establish their
own review panels, unless there is good reason not to,
thus reversing the current system and hopefully making
it the rule rather than the exception. That was recommended
by the 2014 Carlile report and has the backing of the
Magistrates Association after successful trials in
Northampton.

In 2015, a preliminary evaluation of Northamptonshire’s
model for reviews by Dr Jenni Ward of Middlesex
University concluded that the youth order review panels
are

“a positive intervention that could be more widely implemented
across youth justice services”.

Northamptonshire Youth Offending Service said:

“Our experience in Northamptonshire suggests significant benefits
in terms of securing children’s continued engagement with
interventions well beyond the initial period of dynamic work that
we know follows sentencing. We have also seen children’s attitudes
towards criminal justice institutions changed by their encounters
with magistrates who, often to the children’s surprise, demonstrate
empathy, interest and concern in their lives and progress. Magistrates
also benefit from gaining a deeper understanding of the developmental,
social and practical issues faced by the children they sentence.”

We believe that this could be a very positive addition
to the youth offending system that ensures that the
child-first approach is maintained throughout the time
for which the youth rehabilitation order is in effect. Can
the Minister share whether his Department has considered
the benefits of these reviews and whether it has any

plans in motion to expand them? I am sure that he will
recognise the benefit in them, and I hope he can support
our amendment.

Amendment 121 would require the Secretary of State
to ensure that intensive supervision and surveillance is
available in all youth offending areas. A lack of funding
from central Government means that, in some areas,
youth offending teams request courts not to award
YROs with ISSs due to lack of availability. That reduces
the amount of non-custodial options open to the court,
meaning that some children get custodial sentences
when they should not. I understand that this is a particular
issue in places where there are fewer children to whom
the order would apply, such as Sunderland. As I have
said many times in our discussions on this part of the
Bill, we are singing from the same hymn sheet as the
Government with regard to reducing the number of
children in custody. So I am sure that the Government
agree with us that whether a child gets a custodial
sentence should not be a matter for a postcode lottery.
This simple change would place a duty on the Ministry
of Justice to ensure ISS schemes are available across all
youth offending areas, and so bring in a consistency of
provision across the country.

Amendment 122 relates to electronic monitoring tags
and would provide a safeguard to prevent children from
being criminalised due to design faults, including poor
battery life on electronic monitoring devices. This will
simply protect children against being wrongly criminalised
due to faults in the technology. We know that happened
in 2017 when the then Justice Minister admitted that
people may have been wrongly sent to prison due to
faulty electronic tags being used to monitor offenders. I
am sure everyone in this room will want to ensure that
that does not happen—I was going to say particularly
in cases involving child offenders, but it should apply to
all offenders. We know that even a short time in custody
can have extremely adverse consequences for a child and
the likelihood of reoffending. I hope that the Government
can commit to providing this simple safeguard.

I look forward to the Minister’s response.

Chris Philp: As we have said previously, and as I
think the Opposition would agree, we believe that,
wherever possible, children who offend should be managed
in the community, as it is better for their rehabilitation
and therefore wider society, as it is less likely that they
will reoffend. In that spirit, clause 135 introduces and
refers to schedule 16, which makes amendments to
YRO provisions set out in the Criminal Justice and
Immigration Act 2008 and in the sentencing code, which
we believe will give the courts and the public confidence
in YROs as an alternative to custody. The amendments
are listed in schedule 16 and include the introduction of
a new electronic whereabouts monitoring requirement
and changes to the YRO with intensive supervision and
surveillance, ISS, a high-intensity alternative to custody,
with mandatory extended activities, supervision and
curfew requirements.

3.15 pm

The clause sets out the functionality for piloting the
new electronic whereabouts monitoring requirement and
the changes to YROs with ISS to ensure that they are
robust and effective before being rolled out nationally.
The clause also enables us to restrict the use of the
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requirements, for example, by age or offender profile, in
the light of evidence uncovered in the trial and in
practice.

Schedule 16 sets out the amendments that have been
made to YROs by clause 35, which will provide the
courts with the tools that they need to deliver stronger
community sentences, for example, by increasing the
flexibility of the curfew requirement by raising the daily
maximum hours from 16 to 20, if in some cases it may
be appropriate, but retaining the weekly maximum of
112 hours.

As the shadow Minister said already, a stand-alone
location monitoring requirement will be added to the
list of available requirements to help provide an additional
protective factor for the child and improve confidence
in robust community sentences. Youth offending teams
will be made the responsible officers for YROs with
electronic monitoring requirements, as they are aware
of the child’s individual circumstances and can make
informed decisions in the case of a breach. I think that
is a welcome improvement.

The upper age limit of the education requirement will
be raised, as the shadow Minister said, so that children
who are past the compulsory school age but still in
compulsory education or training will still be eligible
for education requirements. Schedule 16 also makes
changes to the YRO with ISS, doubling the maximum
length of the extended daily requirement from six to
12 months, and adding a mandatory location monitoring
requirement, which we believe will give courts extra
confidence that children can be supervised in the community
and use ISS in place of short custodial sentences. I
know that we all agree with that objective.

The changes will be piloted to make sure that they are
robust and effective before being rolled out nationally. I
hope that that explains the intent behind clause 135 and
its associated schedule, schedule 16.

As the shadow Minister has said, the Criminal Justice
and Immigration Act 2008 confers a power on the Secretary
of State for Justice by order to enable or require a court
to review and amend an YRO. Amendment 120 would
require that the Secretary of State must make such an
order. It would also remove the Secretary of State’s
discretion on whether to enable or require a court
to make such a review, limiting them to use the order to
require a review. Effectively, it would compel the Secretary
of State, and through the Secretary of State compel
courts always to undertake those reviews. We understand
the rationale behind widening the use of reviews and
YROs, essentially for reasons to do with promoting
problem-solving court approaches that we discussed
earlier. We generally support such approaches, which is
why we are introducing the problem-solving court trials
that we discussed earlier. Of course, we are also aware
of innovative local approaches, where magistrates and
others are voluntarily using progress reviews for some
children in relation to their YROs. We are aware of the
example of Northamptonshire, which the shadow Minister
mentioned. Of course, those local examples do not
necessarily provide evidence of wider impact, but there
are indications that such arrangements can be effective.
We are interested in further exploring how we can learn
those lessons and expand them. We have already discussed
how we intend to pilot problem-solving courts, and we
think that a process of piloting and trialling as laid out
is the right way to go, rather than a blanket compulsion,

which the amendment proposes. We should also be
mindful, I think, of the capacity of Her Majesty’s
Courts and Tribunals Service, which is obviously in the
middle of recovering from covid. If we were to require
and compel in every circumstance, as the amendment
would do, it may have an impact on the capacity of
HMCTS to discharge its duties more widely. We think
that the right approach is for the Secretary of State to
retain the power so to act, but without compelling the
Secretary of State. I would like to assure the shadow
Minister, however, that the direction of travel is in that
of using those review processes more, and as he knows
from the measures we have debated already, we intend
to pilot problem-solving courts more widely, because
we believe that the international evidence and other
evidence suggests that they can be effective.

In relation to amendment 121, we acknowledge the
value of work done by multi-agency services in supporting
children who reoffend and by the youth offending teams
that deliver YROs with ISSs. In terms of resourcing, we
are already providing funding to YOTs to meet these
obligations. In this financial year, an extra £7 million is
being provided, so YOTs are now getting a total of
£82 million this year, a 9% increase on last year, well
above inflation.

Of course, YOTs operate at a local level. Having
allocated the money, we do not tell them exactly how to
spend it. We leave it to them to decide themselves.
Hypothecating and compelling YOTs to spend money
in a certain way would fetter their discretion, so we
would like to leave it with the YOTs to decide how they
spend that money. We have given them more resources
and it is our expectation that ISSs will be made available
in order to avoid short custodial sentences in general
but for young people in particular.

On amendment 122, there is already a robust system
in place to consider violations of the tagging regime to
ensure that no child or adult is unnecessarily penalised
for a fault in their equipment. Each case is dealt with on
a case-by-case basis, as we have discussed in considering
previous clauses, allowing the key professional to make
an informed decision. If there is a breach and it ends up
before a court, ultimately a judge will decide on any
consequences that flow from it. The equipment is subject
to all the proper testing and the children are informed
about the charging requirements. Where the tags are
low on battery, the children concerned will be contacted
with a reminder to charge them up. But as I say,
individual discretion is exercisable. Ultimately, the court
can exercise discretion in terms of the consequences
flowing from a breach. The current regime is not unduly
punitive or inflexible and does not end up disadvantaging
people through no fault of their own. I commend clause
135 and schedule 16 and suggest that while the amendments
are reasonable in spirit, for the reasons laid out, they are
not strictly necessary.

Alex Cunningham: I understand the Minister’s
explanation on amendment 120 but feel that there should
be an opportunity for far more reviews in this space. I
hope that the system out there will look at that far more
closely.

In relation to the intensive supervision and surveillance
provisions, it is nonsense that a child in London may be
subject to a completely different set of penalties from
those facing a child in Sunderland. There should be
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consistency in the availability of orders. For me, that
means that the Government should be directing the
development of these orders across the country.

While the £7 million increase is very welcome, I am
sure that it will have to do many, many things in the
system. We keep getting referred to the same sums of
money but more tasks have to be covered within that
particular budget. I intend to test the Committee on
amendments 121 and 122 because the Government have
a long way to go to sort out faulty monitoring systems.
We want to be on the side of the child. We do not want
them criminalised through no fault of their own.

Question put and agreed to.

Clause 135 accordingly ordered to stand part of the
Bill.

Amendment proposed: 122, page 255, line 26, in
schedule 16, at end insert—

“(2A) After sub-paragraph 4(1) (Duty to give warning or lay
information relating to breach of order), insert—

‘4 (1A) For the purposes of this paragraph, a reasonable
excuse for breach of an electronic compliance monitoring
requirement shall include design faults in any necessary
electronic apparatus, including (but not limited to)
poor battery life; but shall not include intentional
failure by the offender to charge necessary electronic
apparatus.’”—(Alex Cunningham.)

This amendment would introduce a safeguard to prevent children from
being criminalised due to design faults, including poor battery life, on
electronic monitoring devices.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 8.

Division No. 23]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Amendment proposed: 121, page 258, line 34, in
schedule 16, at end insert—

“24 (1) Paragraph 3 of Schedule 1 (Further provisions about
youth rehabilitation orders) of the Criminal Justice and Immigration
Act 2008 is amended as follows.

(2) At end insert—

‘(6) The Secretary of State shall take steps to ensure that
there are sufficient resources in place to allow for a
court to make a youth rehabilitation order with intensive
supervision and surveillance in all appropriate cases.’”
—(Alex Cunningham.)

This amendment would require the Secretary of State to ensure that
intensive supervision and surveillance is available in all youth offending
areas.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 8.

Division No. 24]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Schedule 16 agreed to.

The Chair: Before we move on, it has come to my
attention, courtesy of the Whips, that there will be a
vote in the House at 4.30 pm. I am sure that none of you
want to come back afterwards. It is up to you if you do,
but I thought I would bring the Whips’ discussion to a
wider audience, so we know what their ambition is for
the Committee.

Clause 136

ABOLITION OF REPARATION ORDERS

Question proposed, That the clause stand part of
the Bill.

Chris Philp: Given your suggestion, Sir Charles, I will
place a premium on brevity. Clause 136 is straightforward.
We believe that restorative justice is an important part
of the justice system. However, the reparation order
itself has been made redundant, having been overtaken
by the evolution of the wider youth justice sentencing
framework. Instead, referral orders and youth rehabilitation
orders now provide a wider range of interventions,
including elements of restorative justice, and are more
flexible than a reparation order. They have essentially
replaced reparation orders.

Also, reparation orders cannot be given in conjunction
with a referral order or a youth rehabilitation order,
which significantly reduces the circumstances in which
they can be used. As a consequence, reparation orders
have dropped out of usage—they dropped by 98% over
the last decade because the other disposals have taken
up the slack. Only 51 have been handed down in the
year to March 2020. It is by far the least-used non-custodial
disposal. Therefore, in the interests of clarity and simplicity,
the clause abolishes the reparation order to enable those
other forms of disposal to be used, as they are used
anyway.

Alex Cunningham: As the Minister explained, the
clause would abolish reparation orders, which require
the child to make practical amends to the victim or
other affected party. The Government White Paper
noted that the orders are little used, probably as they
have been replaced by some of the more widely used
sentencing options, and so have become redundant.

Reparation orders are the least used orders in the
children’s sentencing regime, too. Between 2010 and
2019, around 5,000 offenders under the age of 18 were
sentenced to reparation orders. The number of reparation
orders handed down fell in each year during that period.
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In 2019, 66 of those sentences were passed, compared
with 2,400 in 2010. In the year ending March 2020,
there were just under 16,900 occasions where children
were sentenced at court; only 51 of these were reparation
orders.

While it is not clear why the use of the order has fallen
so sharply, it has been suggested that it is as a result of
changes in the Legal Aid, Sentencing and Punishment
of Offenders Act 2012, which removed restrictions on
the use of cautions and conditional cautions, which
means that children who may have proceeded to court
are possibly now receiving out-of-court disposals, which
is a good thing. Do the Government plan to do any
research to confirm this suggestion? I think it could be
helpful if they did so, since this is quite a significant
change in sentencing patterns, and it would be helpful
to better understand how restorative justice processes
are now manifesting themselves, given that usage is low
and that reparation can also be included in other sentences,
such as the referral order and youth rehabilitation order.

We support the removal of reparation orders and
support the clause.

Question put and agreed to.

Clause 136 ordered to stand part of the Bill.

Clause 137

TEMPORARY RELEASE FROM SECURE CHILDREN’S HOMES

Question proposed, That the clause stand part of
the Bill.

3.30 pm

The Chair: With this it will be convenient to consider:

Amendment 123, in clause 138, page 126, line 40, at
end insert—

‘(8) A secure 16 to 19 Academy will be subject to annual
inspection by Her Majesty’s Chief Inspector of Prisons.”

This amendment would make secure 16 to 19 academies subject to
annual inspection by Her Majesty‘s Chief Inspector of Prisons.

Amendment 133, in page 126, line 40, at end insert—

‘(8) A secure 16 to 19 Academy will be subject to annual
inspection by Ofsted.”

This amendment would make secure 16 to 19 academies subject to
annual inspection by Ofsted.

Amendment 146, in page 126, line 40, at end insert—

‘(8) A local authority may establish and maintain a secure
16 to 19 Academy.

(9) A body corporate (including any of its subsidiaries) that is
carried on for profit may not be a party to an arrangement to
establish and maintain a secure 16 to 19 Academy.”

This amendment would enable local authorities to run Secure 16 to 19
Academies, either alone or in consortia, and to prevent these
establishments being run for profit.

Clause 138 stand part.

Alex Cunningham: Secure children’s homes accommodate
boys and girls aged 10 to 17 assessed as particularly
vulnerable. As well as children held on justice grounds,
secure children’s homes accommodate children detained
on welfare grounds for their protection or the protection
of others. The explanatory notes state that they

“currently rely on inherent powers to make arrangements for the
‘mobility’ of children detained in such accommodation to help
address their offending behaviour and to support the integration

of children back into the community at the end of their sentence.
Clause 137 would provide a statutory power for the temporary
release of children detained in SCHs. The Secretary of State or
the registered manager of the home would be able to temporarily
release a child to whom the clause applies. Temporary release
under this clause could be granted under conditions. The Secretary
of State and registered managers would have concurrent powers
to recall children temporarily released…If the period for which
the child is temporarily released expires or if the child has been
recalled, the child would be deemed to be unlawfully at large.”

Overall, we are supportive of the Government’s proposals
in this area and recognise that a good balance has to be
struck between allowing temporary release of children
from secure children’s homes to support their reintegration
into society, and close monitoring of children on temporary
release for risk management purposes.

The Opposition understand that temporary release is
an important part of the rehabilitation process for children
sentenced to custody, and that some child sentence plan
objectives will require them to attend meetings or participate
in activities outside the secure establishment. As the
Youth Justice Board notes in its briefing,

“Allowing children to be released temporarily supports their
constructive resettlement into their community both in maintaining
family ties and allowing children to start or maintain education
placements.”

While the clause is effectively just putting into statute
practice that is already in place, we are pleased to see the
Government conferring authority for these decisions
and processes to the secure school provider, as they will
be best placed to support the child in question.

Research published by the Department for Education
comparing children on justice placements and those on
welfare placements in secure children’s homes concluded
that children on justice and welfare placements are
fundamentally the same children. The research found
that the level of risk posed by individual children was
not related to whether they were on a justice or welfare
pathway. The report examined whether there was a need
to separate children on justice and welfare placements,
but concluded that, rather than separating them, if
anything the children would benefit from greater integration.
While secure children’s homes managers already have
powers under section 25 of the Children Act 1989 to
consider and approve temporary release for children on
welfare placements, we are pleased that the new provisions
will put those managers in the same position for sentenced
children on justice placements.

We note the concerns of the Howard League, however,
that the clause applies only to children who have been
sentenced and therefore excludes children who are held
in secure children’s homes on remand from being able to
access temporary release. The Howard League points
out that this change will therefore create a disparity
between children who are in secure children’s homes
and children who are in secure training centres. Rule 5
of the Secure Training Centre Rules allows children
who are on remand to be temporarily released. It explains
that unless temporary release also applies to children on
remand in secure children’s homes and schools,

“there is a risk that this will undermine the ‘seamless service’
between custody and the community which the Government
envisions for secure schools”

We agree with the Howard League that all children
remanded to custody should have access to temporary
release where appropriate, as they do in secure training
centres.
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The Bill’s fact sheet on this provision says temporary
release is “not a relevant factor” for children on remand.
I find this surprising given that we know that, as a result
of court delays, children are sometimes subject to quite
lengthy custodial remands. The Alliance for Youth Justice
further points out:

“introducing new legislation which restricts temporary release in
Secure Children’s Homes to sentenced children would be detrimental,
particularly to the development of Secure Schools, which we
know have ambitious plans for transitions into the community.”

I would be interested to hear the Minister’s thoughts on
this and wonder why this distinction has been maintained.
Will he consider including children on remand in these
provisions? It would be helpful to be reassured on that
point, but on the whole we are pleased with the proposal
and will offer it our support.

As we have heard, clause 138 would amend the
Academies Act 2010 so that 16-to-19 academies can
provide secure accommodation for the purpose of restricting
liberty but only if approved to do so by the Secretary of
State. On the whole, the Opposition support the principle
of secure academies and we do not strongly object to
these academies being run by charitable entities. But, as
ever, there are some areas in which I seek the Minister’s
reassurances, especially with this clause, as comprehensive
information is not available from the Government.

The Alliance for Youth Justice briefing on this clause
says:

“We are aware of concerns that have been prompted by this
section of the Bill around the lack of clarity on the status of
Secure Schools, in particular what legislation, regulation and
guidance will govern and oversee their activities. It has been
confirmed to the AYJ by the Youth Custody Service and Oasis
Charitable Trust, that Oasis Restore, the first Secure School pilot,
will be registered as a Secure Children’s Home and regulated by
Ofsted. It has also been confirmed that 12-to-18-year-olds may be
placed in Oasis Restore.”

There is clear discomfort in the sector about the limited
information available on the plans for Oasis Restore
and how the model will operate in practice. Can the
Minister confirm that his Department will publish more
information on this? Can he provide a timeframe for
publication?

Another issue raised by the sector is that it is unclear
how the introduction of secure schools fits into the
long-term strategy for the youth secure estate. I understand
that it is the Government’s stated intention for secure
schools to replace young offender institutions and secure
training centres, but we have not yet seen any proposed
timeline for such changes. Can the Minister provide
more information on his Department’s intended timeline
for the changeover to secure schools for the Committee
today?

The first secure school is being established in Medway,
but I understand that children from across the UK can
be sent there. Hazel Williamson put it very well in our
evidence session when she said:

“As an association of YOT managers, we believe that children
in custody…should be placed in small, secure units close to their
homes. We do not advocate large custodial establishments where
children are placed far away from their home; we would advocate
small custodial units.”––[Official Report, Police, Crime, Sentencing
and Courts Public Bill Committee, 20 May 2021; c. 133, Q212.]

Can the Minister confirm that the Government’s timetable
for delivering secure schools will not entail children
being detained hundreds of miles from their homes
while still only a small number of these establishments
are available?

The Youth Justice Board has shared its concerns
about the links to children entering the youth justice
system from practices such as off-rolling children. Indeed,
there is a high prevalence of expelled children in the
children’s secure estate. For instance, in 2018 in HMYOI
Feltham, 89% of children had been excluded from school.

Can the Minister confirm that any academy trusts
selected through the tendering process to open or run a
secure school have got, as the Youth Justice Board put it

“the necessary skills, expertise, structures and ethos to support

children in a secure setting”?

I know that the Howard League wrote to the Secretary
of State on this issue last year, and its briefing says:

“This clause provides a legal basis for the ‘secure school’ model
of youth custody: it allows academies to provide secure
accommodation for their pupils if they have been approved to do
so and establishes that running a secure academy is to be treated
as fulfilling the charitable purpose of ‘advancement of education’
under s3(1) of the Charities Act 2011. In April 2020, the Charity
Commission noted that ‘the proposed purposes of secure schools,
as we understand them, do not wholly fall within the descriptions
of purpose in s3(1) of the Charities Act 2011’ and that ‘we do not
think the operation of a secure school can be exclusively charitable’.
In November 2020, the Howard League wrote to the Secretary of
State outlining the concerns that locking children up does not fall
within charitable objectives. The proposal compounds this issue.”

It would be helpful if the Minister could share with the
Committee his discussions with the Charity Commission,
so that we all better understand the position that has
been reached on this knotty issue.

Amendments 123 and 133 both relate to the inspection
regime for secure 16-to-19 academies. Amendment 123
would make secure 16-to-19 academies subject to annual
inspection by Her Majesty’s chief inspector of prisons,
and amendment 133 would make them subject to annual
inspection by Ofsted. I understand that the current
inspection framework will come from Ofsted. However,
I am sure the Government would agree that a secure
school is a very different entity from a standard school.
We therefore believe that such schools would benefit
from a different inspection regime, to ensure that no
aspects of their running are overlooked. Although it is
true that it is not a prison, a secure school is still part of
the secure estate, so there is expertise that Her Majesty’s
Inspectorate of Prisons can provide. Indeed, when Ofsted
does inspections on the secure estate, HMIP is part of
the broader inspection team. We think the inclusion of
HMIP is important and should be put on a statutory
footing. I hope the Government agree that it would add
value to the monitoring and running of the secure
school system as it is rolled out, so I hope they will be
able to support our amendment 123.

As I outlined in my earlier speech, there is still much
that is unknown and has yet to be decided in relation to
secure schools. For that reason, we think it would be
important for there to be regular inspections, especially
in the early years of operation. That is why our
amendment 133 provides for annual inspection by Ofsted,
to ensure that nothing slips through the cracks.
Furthermore, we are entrusting such schools with the
care of some of our most vulnerable children at a point
in their lives when positive and engaged care can have
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the most impact, so it is only right that the schools are
subject to the most rigorous monitoring while they do
so. I hope that the Government agree and can support
amendment 133.

Amendment 146, which was tabled by my hon. Friend
the Member for Rotherham, allows for local authorities
to establish and maintain a secure 16-to-19 academy,
and to exclude profit-making bodies from doing likewise.
I am sure she will address her amendment in detail, but
she has our support.

Sarah Champion: My amendment 146 is designed to
ensure that local authorities are able to run secure
16-to-19 academies, either alone or in consortia, and to
prevent such establishments from being run for profit. I
will go into the detail of why, but, fundamentally, I do
not think profit should be made from keeping our
children safe. We are seeing some pretty gross examples
of that at the moment.

In December 2016, the Government committed to
phase out child prisons—by that, I mean juvenile young
offenders institutions and secure training centres—and
to replace them with a network of secure schools and
children’s homes. I hope that this is not just the Government
playing semantics and that they really are going to get
rid of these institutions, because it is very clear, and the
Youth Justice Board concedes, that secure training centres
are not fit for purpose.

The Government must speed up the phasing out of
secure training centres. When introducing secure schools
and academies, they must ensure that they will meet
high standards of care. We must ensure that secure
children’s homes take an approach that fulfils all of a
child’s needs and that they are not seen as cash cows for
the private firms who run them to make huge profits.

3.45 pm

The amendment seeks to achieve two changes to the
Bill, both of which have the potential to improve
significantly the capacity of our child welfare system to
meet the needs of the most vulnerable children and to
keep them safe. First, it seeks to reverse the exclusion of
local authorities from running secure schools, which are
defined in clause 138(4) of the Bill as secure children’s
homes.

There is considerable experience in the local authority
sector in caring for children with very high levels of
need in a locked environment. It makes no sense to
exclude this knowledge and learning from the provisions
in the Bill. The failure of the last experiment in child
detention—secure training centres—should be reason
enough for the Government to avoid contracting with
organisations that have little or no experience of managing
children’s residential care needs.

The Government’s 2016 commitment to phase out
secure training centres came in response to a review of
the youth justice system undertaken by Charlie Taylor
before he became chair of the Youth Justice Board. The
February 2016 report proposed that a network of secure
schools should replace child prisons. He described secure
schools in the report as

“a larger number of small, education-led establishments”

that would be

“set up in a similar way to alternative provision free schools in
England”.

Charlie Taylor commended the “dedication, determination
and courage” of those working in children’s prisons, but
concluded that many staff did not have the skills and
experience to properly look after, protect and educate
children in custody.

Charlie Taylor’s final report described in more detail
the safeguarding challenges in children’s prisons and
the imperative for change. He said:

“While I believe that many staff working in the current youth
custodial estate are not equipped to carry out their difficult roles,
I also believe that the staffing model adopted in these establishments
exacerbates the problems of engaging and safeguarding children…I
believe that having a distinct group of staff performing this role
actually raises the risk of violence, and they can fall back on
coercion or physical restraint when confronted by a resistant
child…specialist residential schools do not have such a group of
staff because everyone working there has…expertise in working
with children, preventing and managing conflict, and ensuring
compliance with the rules through support and persistence.”

The review was launched a few months ahead of the
damning undercover “Panorama”exposé of serious child
abuse in the Medway Secure Training Centre, which was
then managed by G4S.

G4S and Serco were contracted to run the four centres,
holding children between the ages of 12 and 17. Twenty
years later, the very strong warnings from the children’s
and penal reform sectors about STCs prove that these
places were not the centres of excellence of care and
education that we were promised. In the BBC “Panorama”
documentary, staff were filmed verbally and physically
assaulting children. One manager boasted of stabbing a
child’s leg and arm with a fork. Another recounted
deliberately winding up a child so that he could physically
assault him. A third was caught on camera forcing a
crying child to repeatedly denounce his favourite football
team.

In January 2012, the High Court found systematic
unlawful restraint had been used from when the centres
opened. Two boys, Gareth Myatt and Adam Rickwood,
died following restraint in a secure training centre in
2004. Only two secure training centres remain: Rainsbrook,
run by MTCnovo and Oakhill, run by G4S. Both continue
to attract strong criticism on child safeguarding. It is
vital we introduce the amendment now, to prevent
damaging effects that may occur months or years after
this Bill has passed, if the private sector is allowed to
run these homes.

Secondly, the amendment seeks to confirm in primary
legislation that secure schools will not be run for profit.
We must ensure that public funds directed at supporting
our children and families stay where they can help
people in need, and do not line the pockets of shareholders
and private equity firms.

As a society, when we get to the stage of sending a
child to custody it nearly always exposes a catalogue of
chronic failures as the child was growing up. Those
failures can include lack of physical or emotional support
for families, the unavailability of mental health services
for the child and/or the parents, marginalisation in and
exclusion from the education system or a care system
that has not adequately cared for or protected them.
More than half of the children in custody today have
been in care at some time.

Our aim must be to keep children out of custody.
That obligation is enshrined in the Children Act 1989
and article 37(b) of the United Nations convention on
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the rights of the child. We have also seen the damaging
effects of the private sector running accommodation in
children’s social care. Reports from the former Children’s
Commissioner for England, Anne Longfield, show that
children were treated horrendously in poor-quality
accommodation while the providers of it made huge
profits. Last year, the Children’s Commissioner reported
that there had been a 69% increase in the use of unregulated
accommodation for children in care since 2012-13. Anne
Longfield’s team found that one in every eight children
in care in England in 2018-19 had experienced living in
unregulated accommodation. That is more than 12,000
children.

The report highlighted a 21% increase in teenagers
entering care in the past five years, noting that that cohort
of children was 12 times more likely than younger children
to be involved in trafficking, six times more likely to
have suffered child sexual exploitation, seven times more
likely to go missing from home and five times more
likely to be involved in gangs. The report stated that

“all of these children need specialist help and care which is
therapeutic and rehabilitative”,

yet currently there is not sufficient provision for them.

Unaccompanied asylum-seeking children are significantly
over-represented in unregulated accommodation. In recent
years, family court judges have taken the unusual step
of writing to Ministers to urge them to act after those
judges have been forced to make orders placing children
in inappropriate, sometimes wholly inappropriate settings.

An article in The Guardian just last week explained
that in the children’s residential care home market in
England, 75% of homes are run by private firms. And
that is my concern; rather than just private care homes,
the Bill facilitates that shift to private in our justice system
as well. Prices in those homes have risen by 40% since
2013, with the average placement costing £4,000 a week,
or about £200,000 a year. How much will a place be in
one of the secure schools?

Meanwhile local authorities are facing huge cuts to
their budgets. The Local Government Association has
reported that councils have been forced to spend an
extra £832 million on children’s services over what they
were allocated in 2019-20. The devastating impact of
austerity on early intervention and family support means
that far too many children have gone without timely
help in their earlier lives. That is not in the best interests
of any child, either children in social care who have had
their liberties removed or in custody. Those children are
in our care, and we can and must do better. No one
should be making profits from a vulnerable child’s
living situation. It must be said that the involvement of
the private sector in the children’s secure estate has done
little to improve provision for vulnerable children. I ask
the Minister to please adopt the amendment and put
the safety of children before profits. The amendment is
supported by Article 39 and the National Association
for Youth Justice.

Charlie Taylor’s case for change is compelling and
urgent, but that was made four years ago. In February
2012, the Justice Committee called on the Government
to publish a timetable for meeting their 2016 commitment.
While we wait for that, today we can ensure that our
legislation allows people who have the experience of
running this specialist type of provision to play an
important and positive role in our children’s lives. We can

also ensure that no profits are made from children’s
lives being so out of control and so difficult that they
have to spend time in a secure setting.

The Chair: The vote might come at quarter past 4,
although the Whips will be better informed of that than
me, and the Whip cannot move the adjournment while
someone is speaking, I just remind him of that.

Chris Philp: With that thought in mind, I will try to deal
with the important points raised as quickly as I can.

We recognise that young people in detained
accommodation or in custodial settings need a lot of
support. Secure schools are being developed to do
precisely this.

To support this, we think it is important that secure
schools are provided by people who have a certain level
of autonomy. Many charities have the necessary skills
to do this. That is why, starting with clause 138, we are
ensuring that providing a secure 16-to-19 academy can
be counted as a charitable activity, enabling charitable
secure school providers to improve outcomes in youth
custody.

We always take changes to charities law seriously. We
have to ensure that charities are properly regulated. The
Ministry of Justice has worked closely with the Charity
Commission and the Department for Digital, Culture,
Media and Sport to make sure that is done in a way that
preserves the integrity of charity law.

Clause 137 ensures that there is a clear statutory
power to enable providers to allow for temporary release
where someone is sentenced to custody, which applies
to secure schools as well. It is important that these
children can be released into the community as part of
the rehabilitation that we want to do with them. This
clause puts that release provision on a statutory footing.
We think that temporary release provisions are an essential
tool in the rehabilitation journey, and this makes sure
that can happen.

The Youth Custody Service and secure children’s
homes that make temporary release decisions always do
so subject to proper risk assessments. The YCS will
develop formal guidance for SCH managers, outlining
the necessary steps to be taken when making a balanced
temporary release decision. Both these measures are
helpful in ensuring that charities are able to come into
this space to provide these services and that temporary
release can be facilitated as part of the rehabilitation
package, all of which is important.

Amendments 123 and 133 speak to the inspection
regime. Like other academies and children’s homes,
secure schools will be jointly inspected by Ofsted and
the Care Quality Commission. They will also be inspected
monthly, not annually, by independent visitors. As
co-commissioners for secure schools, the Youth Custody
Service and NHS England will be responsible for ensuring
high standards of performance. The minimum frequency
of inspection is also set out in the regulations.

As secure 16-to-19 academies will fall under the
definition of a children’s home in the Care Standards
Act 2000, they will be inspected on an annual basis in
any case. The definition of children’s home in the Children’s
Home (England) Regulations 2015 makes it clear that
they will fall under the frequency of inspections regulations,
so they will be annually inspected in any case, making
amendment 123 unnecessary.
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We have consulted HMCIP on the question of inviting
it into the inspection regime, and it agrees with the
Government’s position. Although secure schools are a
secure environment, they are essentially schools and
children’s homes, and so should be inspected by Ofsted
and the CQC. Involving the prisons inspectorate in
these institutions would run counter to the ethos we are
trying to develop.

In speaking to amendment 146, the hon. Member for
Rotherham made a compelling contribution on some of
the failings that have occurred in the past, which we all
agree we want to avoid. We are clearly talking about the
new secure 16-to-19 academies. I want to speak to the
concern about the profit motive, which amendment 146
addresses. As part of the existing academies legislation,
an academy trust is, by definition, a not-for-profit charitable
company, so I can confirm to the hon. Member and
other members of the Committee that because academy
trusts have to be not-for-profit by their nature, this new
provision does not open up the possibility of introducing
the profit motive into the provision of these secure
schools.

I hope that my remarks achieve the twin objectives of
giving commitment and assurance on these clauses, as
well as avoiding a clashing with a vote that may be
imminent.

4 pm

The Chair: The hon. Member for Rotherham looks
happy. I will ask her if she is happy in relation to her
amendment, but I will first go to the shadow Minister.

Alex Cunningham: I think we have to be very clear
that we are talking about the incarceration of some of
the most vulnerable young people in our society. I
believe that we owe them a duty of care. When I was a
local councillor and a lead member for children, I was a
corporate parent for looked-after children, and I was
responsible for them. We as MPs should be responsible
for children in our society, particularly when we are
dealing with such issues. I cannot understand for one
minute why the Government would not want the most
rigorous inspection regime possible.

What the Government are proposing is actually a testbed
on how we look after those vulnerable children in
future. It is a testbed; it has not been sorted, nothing
has happened, and there here have been no pilots—
nothing. Yet the Government are quite content to rely
on independent visitors and inspections by different
organisations. The most robust possible inspection of
those establishments would certainly by conducted by
HMIs and Ofsted.

History shows us—my hon. Friend the Member for
Rotherham gave some examples—that if we do not get
this right, in future, the responsibility for that child who
dies, or that child who gets abused, will lie at our door
and with nobody else, because we may not have made
sure that they had the most rigorous inspection regime
possible. For that reason, even though Her Majesty’s
inspectors do not wish to get involved in this, I think
their expertise should be put to good use, and I intend
to press both amendments to a vote.

The Chair: Does the hon. Member for Rotherham
wish to press her amendment to a vote?

Sarah Champion: I do not wish to divide the Committee.
I am content with what the Minister said about profit,
but I would be grateful if he could write to me about
why local authorities cannot apply.

The Chair: Minister, are you willing to do that?

Chris Philp: Yes.

The Chair: Excellent.

Question put and agreed to.

Clause 137 accordingly ordered to stand part of the
Bill.

Amendment proposed: 123, in clause 138, page 126,
line 40, at end insert—

“(8) A secure 16 to 19 Academy will be subject to annual
inspection by Her Majesty’s Chief Inspector of Prisons.”—(Alex
Cunningham.)

This amendment would make secure 16 to 19 academies subject to
annual inspection by Her Majesty’s Chief Inspector of Prisons.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 8.

Division No. 25]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Amendment proposed: 133, in clause 138, page 126,
line 40, at end insert—

“(8) A secure 16 to 19 Academy will be subject to annual
inspection by Ofsted.”—(Alex Cunningham.)

This amendment would make secure 16 to 19 academies subject to
annual inspection by Ofsted.

Question put, That the amendment be made.

The Committee divided: Ayes 5, Noes 8.

Division No. 26]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Clause 138 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

4.5 pm

Adjourned till Thursday 17 June at half-past Eleven
o’clock.
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Written evidence reported to the House
PCSCB37 Ellie Cumbo, Head of Public Law, The

Law Society (supplementary submission)

PCSCB38 The Bar Council
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Public Bill Committee

Thursday 17 June 2021

(Morning)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

11.30 am

The Chair: Good morning. Before we begin, let me
remind you of the preliminaries. I remind Members to
switch electronic devices to silent; that Mr Speaker does
not permit food or drink during the Committee; to
observe social distancing and only sit in the appropriate
seats; and to wear face coverings in Committee unless
you are speaking, obviously, or are exempt. If you could
pass any speaking notes to Hansard, they would be very
grateful.

The selection list for today’s sitting is available in the
room. I remind Members wishing to press a grouped
amendment or a new clause to a Division to indicate
their intention when speaking to their amendment.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): On a point of order,
Mr McCabe. Colleagues will recall that I made the
point on Tuesday that the cliff edge for an extended
determinate sentence, referred to by the hon. Member
for Stockton North, can occur where an EDS prisoner
is recalled and then serves the remainder of their custodial
sentence and licence period in prison. I am sure Committee
members knew that, but for absolute clarity I thought I
would put it on the record.

The Chair: Thank you; that is very helpful.

Clause 139

SERIOUS VIOLENCE REDUCTION ORDERS

Sarah Jones (Croydon Central) (Lab): I beg to move
amendment 101, in clause 139, page 128, line 42, at end
insert—

“(9A) If the order is made before regulations have been made
under section 175(1) of the Police, Crime, Sentencing and Courts
Bill for the coming into force of section 139 of that Act for all
purposes and in relation to the whole of England and Wales, the
court must, in every case where the prosecution makes an application
under paragraph (b) of section 342A(1) for a serious violence
reduction order to be made, set out in writing its reasons for
making, or not making, such an order.”

This amendment would require the court, during any pilot of serious
violence reduction orders, to set out in writing its reasons for making or
not making such an order.

The Chair: With this it will be convenient to discuss
the following:

Amendment 103, in clause 139, page 133, line 43, at
end insert—

“(3A) Guidance under this section must include guidance on
the intelligence, community information and risk factors that are
to be considered before an application is made for the imposition
of a serious violence reduction order.”

Clause stand part.

Amendment 99, in clause 140, page 134, line 33, leave
out “and (3)” and insert “(3) and (3A)”

Amendment 98, in clause 140, page 134, line 42, at
end insert—

“(3A) The report under subsection (3) must include—

(a) information on the ethnicity of people made subject to
a serious violence reduction order;

(b) information on the number of people made subject to a
serious violence reduction order where there is no
evidence of their having handled a weapon, either in
the incident resulting in the imposition of the order or
previously;

(c) information on the number of people stopped by a
police officer in the belief that they are subject to a
serious violence reduction order, broken down by
ethnicity (collected on the basis of self-identification
by the person stopped), and including information on
the number of times any one individual is stopped;

(d) analysis of the distribution of serious violence reduction
orders in relation to the ethnic make-up of the population;

(e) an equality impact assessment including an assessment
of the impact of the pilot on the groups mentioned in
the equality statement produced before the pilot is
commenced;

(f) analysis of data assessing the extent to which the pilot
has reduced serious violent crime and reoffending by
comparison with other areas;

(g) an assessment by the Sentencing Council of the
proportionality of the distribution of the imposition
of serious violence reduction orders;

(h) analysis of (i) the impact of the length of time for
which a serious violence reduction order is imposed
on reoffending and (ii) the extent to which the length
of time for which a serious violence reduction order is
imposed has harmful impacts on the life of the individual
who is subject to it;

(i) an assessment of the impact of the imposition of
serious violence reduction orders on the use of ‘stop
and account’ in the pilot area or areas;

(j) feedback from Community Scrutiny Panels on scrutiny
of body-worn video of all stops of people subject to,
or believed to be subject to, a serious violence
reduction order;

(k) analysis of any adverse impact of the imposition of
serious violence reduction orders, undertaken on the
basis of interviews with (i) people subject to a serious
violence reduction order and (ii) organisations working
with young people, in addition to any other information
considered relevant by the person conducting the
analysis;

(l) analysis of who is made subject to a serious violence
reduction order, what evidence is relied on to justify
the imposition of such orders, and whether there is
any bias in the decision-making process;

(m) analysis of information on the reason for each breach
of a serious violence reduction order;

(n) analysis of the extent to which searches made under the
powers granted by this Part could have been carried
out under other powers.

(3B) Statistical information collected for the purposes of section
(3A) from different pilot areas must be collected and presented in
a form which enables direct comparison between those areas.”

Amendment 100, in clause 140, page 134, line 42, at
end insert—

“(3A) The condition in this subsection is that consultation on
the report under subsection (3) has been undertaken with anyone
the Secretary of State considers appropriate, including—

(a) representatives of the voluntary sector, and

(b) representatives of communities disproportionately
represented in the criminal justice system.”
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Amendment 102, in clause 140, page 135, line 2, at
end insert—

“(4A) Regulations under section 175(1) which bring section
139 into force only for a specified purpose or in relation to a
specified area—

(a) must include provision bringing into force section 342J
of the Sentencing Code (Guidance); and

(b) must provide that section 139 may come into force for
other specified purposes or in relation to specified areas
only once guidance has been issued under section 342J
of the Sentencing Code.”

This amendment would require the Secretary of State to issue guidance
on serious violence reduction orders before any pilot could commence.

Amendment 104, in clause 140, page 135, line 2, at
end insert—

“(4A) The powers under section 342A(2) of the Sentencing
Code are exercisable before the power in section 175(1) has been
exercised so as to bring section 139 into force for all purposes and
in relation to the whole of England and Wales only if every
officer of any police force in an area in relation to which section
139 has been brought into force has completed the College of
Policing two-day training on stop and search.”

This amendment would require all police officers in a pilot force area to
have completed the College of Policing training on stop and search
before the power to impose serious violence reduction orders could be
used.

Clause 140 stand part.

Sarah Jones: It is a pleasure to serve under your
chairmanship again, Mr McCabe. Part 10, chapter 1,
introduces serious violence reduction orders. Officers
would be allowed to search people with an SVRO
without reasonable grounds and without authorisation,
which would be an unusual stop-and-search power. In
effect, SVROs are not only a new court order, but a new
stop-and-search power.

Clauses 139 and 140 specifically encourage officers to
search people with previous convictions. The only safeguard
in the Bill is the fact that the court decides whether to
apply an SVRO on a conviction or not. Once an individual
has an SVRO, officers would not have to meet any legal
test in order to search them for an offensive weapon.

The context is that, on this Government’s watch,
there have been record levels of serious violence. Despite
the fall in violent crime during the first lockdown, it
exceeded the levels of the previous year by the summer;
between July and September 2020, it was up 9% compared
to the same period in 2019. Violent crime has reached
record levels, with police dealing with 4,900 violent
crimes a day on average in the last year. The police have
recorded rises in violence nationally since 2014, and
violence has more than doubled in the past five years. In
the year ending September 2020, violence against the
person reached 1.79 million offences—its highest level
since comparative records began in 2002-03.

Even during the last year, knife crime increased in
18 out of the 43 forces—44% of forces—despite the
effects of lockdown. In the last year, violence made up
nearly a third of all crime dealt with by the police; it was
up from 16% when the Tories took office and 12% in
2002-03. Reports of violent crime have increased in every
police force in the country since 2010. In four fifths of
forces, violent crime has at least doubled, and knife
crime reached its highest level on record in 2019-20,
having almost doubled since 2013-14. There is clearly
much to be done.

On the flip side, more and more violent offenders are
getting away with their crimes; charge rates for violent
offences have plummeted from 22% in 2014-15 to just
6.8% in 2019-20. While the total number of violent
crimes recorded has more than doubled in the last
6 years, the number of suspects charged has fallen by a
quarter, and the number of cases where no suspect is
identified at all has nearly trebled. It is clear that the
Government have a serious problem; they have let serious
violence spiral out of control.

Earlier in Committee, we discussed the prevention of
serious violence, and I put forward various amendments
to improve clauses that we broadly welcomed. We talked
about the way that violence drives violence, and said
that if the Government want to properly follow a public
health approach to tackling serious violence, they cannot
treat it as though it happened in a vacuum. We need a
proper public health approach to tackling violence that
addresses the root causes of why people fall into crime,
with early intervention to significantly impact the lives
of vulnerable young people and communities.

It is hard to be persuaded that more sweeping powers
to stop and search people with previous convictions will
reduce serious violence. There is little evidence that
stop-and-search is an effective deterrent to offending.
That is not to say that it is not an important tool; it
absolutely is and we all agree with that—nobody is
saying otherwise. It is part of the police’s armoury when
it comes to tackling crime.

Stop-and-search is more effective at detecting criminals,
but most searches result in officers finding nothing. The
key figure, which it is always important to look at, is the
proportion of searches that actually result in finding
something. Only around 20% of searches in 2019-20
resulted in a criminal justice outcome—an arrest or an
out-of-court disposal—linked to the purpose of the
search.

While evidence regarding the impact on crime is
mixed, the damaging impact of badly targeted or badly
conducted stop-and-searches on community relations
with the police is widely acknowledged, including in my
community in Croydon, where the police have put a lot
of work into building community relationships to try to
bridge that gap.

Sarah Champion (Rotherham) (Lab): Is my hon. Friend
interested, as I am, to see what the Government plan to
do to rebuild that trust with communities, which has,
unfortunately, unravelled over the last few years?

Sarah Jones: My hon. Friend makes an important
point. We should remind ourselves of this: if I faced a
crime, I would immediately call the police—they are the
people I trust to fix it—but there are communities in
our country who do not have that trust, and who do not
think that calling 999 will help them, or keep them safe.
We must act on that. Following Black Lives Matter and
the death of George Floyd, the police in Croydon have
reached out to the young black men in our community
to try to build relationships. That is exactly what we
should do, and it is something that all the national
police organisations are looking to do.

The Library states that

“Available statistical analysis does not show a consistent link
between the increased use of stop-and-search and levels of violence”.
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[Sarah Jones]

I do not often point to the Prime Minister as an
example of good practice, but in every year while he
was Mayor of London, the number of stop-and-searches
went down in London, as did violent crime. Interestingly,
he was following a slightly different course from the one
he now advocates as Prime Minister.

The College of Policing has concluded that stop-and-
search should be used “carefully” in response to knife
crime. The Home Office’s research found that the surge
in stop-and-search during Operation Blunt 2 had

“no discernible crime-reducing effects”.

A widely cited study that was published in the British
Journal of Criminology and analysed London data from
2004 to 2014 concluded that the effect of stop-and-search
on crime is

“likely to be marginal, at best”.

The research found

“some association between stop-and-search and crime (particularly
drug crime)”,

which I will come back to, but concluded that the use of
the powers

“has relatively little deterrent effect”.

Most searches result in officers finding nothing. Officers
found nothing, as we have talked about, in nearly 80%
of searches in 2019-2020. Searches for drugs were more
successful than average, with about 25% linked to an
outcome.

The Prime Minister and the Home Secretary, when
they talk about stop-and-search, talk about getting
knives off the streets. However, the searches for offensive
weapons and items to be used in burglary, theft or fraud
were the least likely to be successful—9% were linked to
a successful outcome. The results are even lower for
pre-condition searches, or section 60 searches, as they
are called, although the only reason officers can use the
power is to search for a knife or an offensive weapon.
This is a very stark statistic: in 2019-20, only 1.4% of
pre-condition searches led to officers finding a knife or
offensive weapon. Nearly 99% of searches did not find
an offensive weapon, and obviously that has taken a
huge amount of police time and resources.

In February 2021, Her Majesty’s inspectorate of
constabulary and fire and rescue services published the
findings of a review of 9,378 search records, 14% of
which had recorded grounds that were not reasonable,
and the inspectorate said the vast majority of search
records had weak recorded grounds. There is a real lack
of clarity on both the success of stop-and-search, and
the Government’s messaging on it. They say it is to
tackle knife crime and break the cycle of weapon carrying,
in the interests of keeping our community safer, but
actually the figures for finding a weapon are really low.
The Government need to be clear about what the purpose
of stop-and-search is. It seems to be that most of the
positive results are in finding drugs, yet in communications
they say it is about protecting families from the scourge
of knife crime.

Around 63% of all reasonable-grounds searches in
2019-20 were conducted to find controlled drugs.
HMICFRS says,

“The high prevalence of searches for possession of drugs…indicates
that efforts are not being effectively focused on force priorities.”

What the Government do not talk so much about is the
outcome of these searches; if only 20% last year resulted
in an outcome, what were the Government doing with
this data—what are the results? What are they doing to
try to measure and improve outcomes?

It is, of course, imperative that we pass legislation to
keep the public safe, but these measures are not a
proportionate way of protecting the public. They risk
further entrenching disparities, and there is little evidence
that they would have the crime reduction impact that
the Government intend. The worry is that introducing
more stop-and-search powers without reasonable grounds
will only serve to stoke division, and not necessarily
have the intended outcome.

We have sought to amend clauses 139 and 140, and I
will get to the amendments later, but first I want to set
out a number of problems that could arise if these
clauses were to become law. The inspectorate and the
Independent Office for Police Conduct both raised concerns
about reasonable grounds not being used or recorded
properly. As the College of Policing recognises, requiring
that objective and reasonable grounds be established
before police can exercise their stop-and-search powers
is key to their decision making. However, the serious
violence reduction orders in these clauses will require
no reasonable grounds or authorisation. When Nina
Champion from the Criminal Justice Alliance gave evidence
to this Committee, she said:

“Of course, we all want to reduce knife crime, but…We worry
about these very draconian and sweeping police powers to stop
and search people for up to two years after their release without
any reasonable grounds. Reasonable grounds are an absolutely
vital safeguard on stop and search powers, and to be able to be
stopped and searched at any point is a very draconian move that,
again, risks adversely impacting on those with serious violence
reduction orders. For young people who are trying to move away
from crime, set up a new life and develop positive identities, to be
repeatedly stopped and searched, labelled and stigmatised as
someone still involved in that way of life could have adverse
impacts. It could also have impacts on the potential exploitation
of girlfriends or children carrying knives for people on those
orders. There could be some real unintended consequences from
these orders.”––[Official Report, Police, Crime, Sentencing and
Courts Public Bill Committee, 18 May 2021; c. 156, Q265.]

Many different organisations have raised concerns
about the measures in clauses 139 and 140. When I have
spoken to police officers about them, they say that the
clauses almost came out of the blue; it does not seem
that these clauses come from the police, and they do
have concerns about how they will enforce them.

Allan Dorans (Ayr, Carrick and Cumnock) (SNP):
Does the hon. Lady agree with the Metropolitan Police
Commissioner and me that stop-and-search powers
used properly and effectively can save lives, especially
among young black men?

11.45 am

Sarah Jones: Stop-and-search is an important tool; I
would not argue with that. The key is to make sure that
it is used effectively, in conjunction with good local
intelligence about where crimes may have been committed.
In some of our black communities in London, and some
of those I visited in Glasgow, and in certain estates or
postcodes, people are experiencing the same overuse of
stop-and-search. Where it goes wrong is where there is
not intelligence—when people are stopped simply because
of how they look. That is the risk. If, under section 60,
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police find one knife out of every 100 people stopped,
that is a lot of resource; perhaps it is not the most effective
way for the police to reduce violent crime. There are
concerns about how stop-and-search is implemented,
but the hon. Gentleman is right: it is very important.

Clause 139 permits a court to impose an SVRO
when it

“is satisfied on the balance of probabilities that a bladed article or
offensive weapon was used”

during the offence, or if the offender

“had a bladed article or offensive weapon with them.”

An SVRO may be imposed in response to an incident in
which a person did not use an offensive weapon, but

“another person who committed the offence”

had such a weapon on them, and the first person

“ought to have known that this would be the case”.

This means that that power to stop and search someone
anywhere at any time can be imposed on a person despite
no evidence of their ever handled a weapon before.

The Bar Council says:

“These proposals place onerous obligations on individuals and
may generate significant questions of law in regard to liability for
the conduct of others. For example, do the proposals impose a
duty of care on individuals to ensure that those with whom they
commit criminal offences do not carry knives? How this would be
determined as a question of law is unknown. Any such measures
ought to be subject to consultation or piloted before being
brought into force—it would be important to monitor the extent
to which any orders made are based on the ‘ought to have known’
test rather than proven use/knowledge of a weapon on the part of
the individual made subject to the order.”

Even section 60, which remains controversial, can be
used only for a set period of up to 24 hours in a defined
area. However, proposed new section 342D provides
that an SVRO can be issued for two years and no less
than six months. These orders can be renewed indefinitely,
during which time they can run continuously, whenever
the person is in a public place.

Clause 139 also creates a new offence of breaching an
SVRO, for example

“by failing to do anything required by the order, doing anything
prohibited by it, or obstructing a police officer in the exercise of
any power relating to it. This would carry a maximum sentence of
12 months imprisonment on summary conviction, two years
imprisonment on conviction on indictment, and/or a fine in either
case.”

Can the Minister provide assurances on how people
who question their search, who ask for the legal authority
for subjecting them to stop-and-search, or who may not
understand the instructions given by a police officer
and therefore fail to comply, for whatever reason, will
be safeguarded from the offence of breaching an SVRO?

I quote from the written evidence provided by Liberty
on clause 139:

“Clause 139 allows the Secretary of State to impose by regulation
any ‘requirement or prohibition on the offender for the purpose
of assisting constables to exercise the powers conferred’ by the
Bill, as long as the court considers it ‘appropriate’. This is
remarkably broad. The orders can impose both positive and
negative obligations and neither we, nor Parliament, know what
they will be, as they will be made in the future by the Secretary of
State. This is made more concerning by the lower standard of
evidence needed for a court to impose an SVRO.”

The Bill makes it clear that it does not matter whether
the evidence considered in deciding whether to make an
SVRO would have been admissible in the proceedings in
which the offender was convicted. Despite this, a person
subject to an SVRO may face criminal penalties if they
breach it, even if they breach the yet unknown requirements
made by the Secretary of State through regulation.

The Bill would insert proposed new section 342J of
the sentencing code, which provides the Secretary of
State with the power to issue guidance to the police
about the exercise of their function in regards to SVROs.
The police must have due regard to this guidance.
Statutory guidance on stop-and-search is in code A of
the Police and Criminal Evidence Act 1984, which is
underpinned by a formal scrutiny process, but here we
have the publication of separate statutory guidance on
SVROs. That is unusual and worrying. PACE code A is
not being used as statutory guidance for this incredibly
sensitive power.

There is nothing in the Bill about what the guidance
will be like or how it will be drawn up and approved.
The Bill does not provide the Secretary of the State with
the power to issue guidance to other actors in the SVRO
process. All relevant persons will be required to have
regard to upcoming guidance relating to knife crime
prevention orders. A relevant person is defined as one who

“is capable of making an application for a knife crime protection
order”;

that, as is set out in section 1.3 of the draft KCPO
guidance, includes the police and the Crown Prosecution
Service.

Like KCPOs, SVROs will be applied to an offender
only when an application for one has been made to the
court. Only the prosecuting lawyer can apply to the
court for an SVRO to be issued. However, the Bill does
not provide the Secretary of State with the powers to
issue guidance to the CPS on its function to apply for an
SVRO to be attached to an offender’s conviction. Can
the Minister say why? It is vital that guidance be published
before the pilots of these orders go ahead.

We are all aware of the impact stop-and-search has
on police-community relations. These new sweeping
powers will be difficult for the police to apply practically
on the ground. Once again, the Government are proposing
a law that could lead to a lot of challenges for the police.
The Government’s response to the consultation on SVROs
noted that

“several responses from police forces and officers noted potential
challenges around identifying individuals subject to an SVRO”.

That is where the guidance becomes incredibly important,
but we do not have the detail yet. These searches will be
less intelligence-led and risk increasing the chances of
police stopping the wrong person.

A major concern we have with these powers is that
they could increase disproportionality. The code of
practice for statutory powers of stop-and-search, PACE
code A, states:

“Reasonable suspicion can never be supported on the basis of
personal factors”,

and notes that police cannot use, alone or in conjunction,
as a basis for stop-and search,

“A person’s physical appearance with regard, for example, to
any of the ‘relevant protected characteristics’ set out in the
Equality Act 2010…or the fact that the person is known to have a
previous conviction”.
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Alex Cunningham (Stockton North) (Lab): Does my
hon. Friend agree that this is yet more evidence that the
Government ought to carry out a full impact equality
assessment for the whole Bill, never mind the provisions
she is addressing?

Sarah Jones: My hon. Friend is right. These issues are
very difficult and complex, and we have to make sure we
get them right, or the impact on our communities will
be great.

Black and minority ethnic people were four times
more likely to be searched than white people in 2019-20.
Black people in particular were nine times more likely
to be searched than white people. In September 2020,
the Joint Committee on Human Rights heard evidence
that an estimated 85% of black people in the UK were
not confident that they would be treated the same as a
white person by the police. As I am sure most of us with
mixed communities have, I have been in primary school
assemblies where I have been asked by young boys why
it is that they are being stopped and searched. They are
even told by their parents to expect these things, and
they learn that this is something that happens. We have
to address that, stop it, and make sure we do not make
it worse through these orders.

HMICFRS says no force fully understands the impact
of the use of stop-and-search powers, and no force can
satisfactorily explain why ethnic disproportionality persists
in search records. Badly targeted stop-and-search serves
to reinforce and create the mistrust between those subjected
to it and the police. It is clear that the lack of trust and
confidence in the police felt by black and minority
ethnic people is related to the persistent disparities in
stop-and-search rates by ethnicity.

The House of Commons Library says:
“There is no evidence to suggest that BME people are more

likely to carry items that officers have powers to search for.
Neither is there evidence that suggests they are more likely to be
involved in criminality associated with stop and search
enforcement…Societal racism and its effects…appears to explain
most of the disparity in stop and search rates by ethnicity.”

For a recent Channel 4 documentary, 40 black men who
had all experienced stop and search were surveyed. More
than half of them had been stopped at least 10 times,
and 39 of them had experienced their first stop and
search before they turned 18. Three quarters of them
had repeatedly been stopped and said that it had negatively
affected their mental health. Nearly half of them had
previously complained to the police about their treatment,
and just three had had their complaints upheld. Jermaine
Jenas, who made the documentary, said:

“Take what happened to Jamar, a kid I met, who is respectful
and talented. Aged 16, he was walking home from a party when the
police stopped him, looking for a young black man reportedly
carrying a sword. Jamar was wearing grey jeans, white trainers
and a light jacket; the description was of a guy wearing a black
tracksuit.

Officers forced him on to his knees in the middle of a road and
searched him at gunpoint, a Taser pressed to his neck. Of course,
nothing was found. His black friends were handcuffed and held
up against a wall; his young white mate walked around filming the
whole thing, the police not interested.”

That is a very extreme example, I think we would all
say. Like a lot of hon. Members, I have been out with
the police when they have done stop and search, and in
many cases it is done properly, but we have to watch
these things very carefully. During the first lockdown,
when the police were much more proactive in going out

to try to tackle the crimes, as they had the time to do
so—other things were closed, and they had less work—we
saw in London a huge increase in stop and search. In
itself, that is okay, but London MPs began to see an
increase in people coming to us saying that they were
being handcuffed as a matter of course at the beginning
of the search. We met Cressida Dick and talked about it
in Croydon. My local police officers said that something
had absolutely happened, and that it was becoming the
norm that they were handcuffing people, which they are
not supposed to do when they first stop them. The Met
is working on that. The IOPC has highlighted it, and
the Met has acknowledged it. It is an issue. The point is
that people can slip into behaviours that are not right,
and we need to keep a really close eye on how stop and
search is done.

It is vital that the use of stop and search is monitored
properly so that the police can better understand the
consequences and reasons for disparities in rates by
ethnicity. That is important, and it has been repeatedly
raised as a concern by Her Majesty’s inspectorate. In
February 2021, it reported that, on average, 17% of
force stop and search records were missing ethnicity
information. The proportion of search records ranged
by force from 2% to 34%. HMICFRS says that the disparity
in search rates by ethnicity is likely being underreported
as a result, and that no force fully understands the
cause. It has repeatedly called on forces to do more to
monitor and scrutinise their use of powers.

The Government’s proposed serious violence reduction
orders risk further increasing disproportionality in the
criminal justice system. Our concern is that they will
be pushed through without proper evaluation. Labour
wants to ensure that there is a proper consideration of
disproportionality before serious violence reduction orders
can come into force. The Government should be recording
data on the ethnicity of people subject to the orders and
analysing the adverse impact of them. They must ensure
that all police officers complete the College of Policing
training on stop and search before the power can be
used in pilot A areas. It is crucial that the pilot is
evaluated before any decision to permanently roll out
SVROs is taken, and that should include full consultation
with the voluntary sector in the communities that are
disproportionately represented across the criminal justice
system. The courts should have to set out their reasons
in writing for issuing an SVRO.

Hywel Williams (Arfon) (PC): Does the hon. Lady share
my concern that neither of the proposed pilots will be
held in Wales, given the distinct landscape in Wales
after devolution and the fact that it has a much higher
proportion of incarceration of black people than England?

Sarah Jones: The hon. Gentleman makes a very good
point. Perhaps the Minister will respond to the point about
where the pilots will be and whether there should be one
in Wales.

Our amendments seek to make those changes.
Amendment 102 would require the Secretary of State to
issue guidance on serious violence reduction orders before
any pilot could commence. Amendment 103 would ensure
that guidance under this clause must include guidance
on the intelligence community information and risk
factors that are to be considered before an application is
made for the imposition of a serious violence reduction
order.
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Amendments 98 and 99 would make provision for the
report under subsection (3) of proposed new section 342J.
It must include information on the ethnicity of people
made subject to a serious violence reduction order;
information on the number of people made subject to a
serious violence reduction order where there is no evidence
of their having handled the weapon, either in the incident
resulting in the imposition of the order or previously;
information on the number of people stopped by a
police officer in the belief that they are subject to a
serious violence reduction order, broken down by ethnicity
and including information on the number of times any
one individual is stopped; analysis of the distribution of
serious violence reduction orders in relation to the
ethnic make-up of the local population; an equality
impact assessment, including an assessment of the impact
of the pilot on the groups mentioned in the equality
statement produced before the pilot is commenced;
analysis of data assessing the extent to which the pilot
has reduced serious violent crime and reoffending by
comparison with other areas; an assessment by the
Sentencing Council of the proportionality of the
distribution of the imposition of serious violence reduction
orders; analysis of the impact of the length of time for
which a serious violence reduction order is imposed on
reoffending, and of the extent to which the length of
time for which a serious violence reduction order is
imposed has harmful impacts on the life of the individual
who is subject to it; an assessment of the impact of the
imposition of serious violence reduction orders on the
use of stop and account in the pilot area; feedback from
community scrutiny panels on scrutiny of body-worn
video of all stops people are subjected to; analysis of
any adverse impact of the imposition of serious violence
reduction orders, listing what those could be; analysis
of the information on the reason for each breach; and
analysis of the extent to which searches made under the
powers granted by this part of the Bill could have been
carried out under other powers.

Amendment 104 would require all police officers in a
pilot force area to have completed the College of Policing
training on stop and search—which is excellent—before
the power to impose serious violence reduction orders
could be used.

In summary, I am not sure where this came from,
other than as an idea from a think-tank. It is not led
and driven by the police, and I know that the police
have concerns about it. The courts will have concerns
about it, too. That is not to say that we should not do
everything we possibly can to tackle serious violence,
but we must ensure that if the orders are to be introduced,
they are piloted properly and effectively, so that we are
rigorous on issues such as disproportionality, because
we do not want to go in the wrong direction. Will the
Minister reassure me on some of those points and let
me know whether she will consider any of the amendments?

It would also be good to know how the knife crime
prevention order pilot has progressed, because I do not
think that we have seen those results, unless I have
missed them. It would be good to understand from the
Minister how she thinks the serious violence reduction
orders will work, how they will work alongside the
KCPOs and other things, and how we will avoid some
of the issues that, potentially, could arise with them.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): It is a pleasure,
again, to serve under your chairmanship, Mr McCabe.

Before I respond to the amendments and observations
of the hon. Member for Croydon Central, I wonder
whether it might assist the Committee for me to set out
why we are introducing the orders. I understand very
much the points that she has made on behalf of
organisations and others. I think it would help to set the
orders in the context of the thinking behind their
introduction.

We know that there is a serious problem with knife
crime in many parts of our country. That is why over
the past two years we have committed more than
£176.5 million through a serious violence fund to address
the drivers of serious violence locally, and to bolster the
police response to it in those areas. That includes £70 million
to support violence reduction units in the 18 areas of
the country that are most affected by serious violence.
That has been calculated through a variety of datasets,
including admissions to hospitals for injuries caused by
knives or bladed articles. There has been a great deal of
thinking about how we target those parts of the country
that have greatest experiences of knife crime and serious
violence. We have also committed a further £130 million
to tackle serious violence and homicide in the current
financial year.

There is much more to do, however. Every time a
person carries a blade or weapon, they risk ruining their
own lives and other people’s lives, so we must do our
utmost to send a clear message that if people are
vulnerable and want to move away from crime, we will
support them.

Mrs Heather Wheeler (South Derbyshire) (Con):
Unfortunately, in the last few days in South Derbyshire,
a young lad has been murdered with a knife, and another
young lad has been severely injured in a revenge attack
melee. This legislation is incredibly important. My message
to all parents in South Derbyshire is, “Please talk to
your children about not carrying a knife.”This legislation
will make a major impact, and I thank my hon. Friend
the Minister for bringing it forward.

Victoria Atkins: I am extremely grateful to my hon.
Friend. May I say how sorry I am to hear of the
experience in her constituency? It serves to highlight that
knife crime does not just happen in great big cities, but
can happen in picture-perfect rural areas as well. When
I come to the pilots, I will explain why the four pilot areas
have been chosen. We want to ensure that the orders work
across the country, helping different types of communities
and residential areas to safeguard people’s lives.

We as a Committee are concentrating on these clauses,
but under the serious violence duty that we have already
debated, local areas must, as a matter of law, get around
a table and address the serious violence issues in their
area. I very much want these orders to be seen in the
context of the whole package of measures that the
Government and the police are using to tackle serious
violence. I very much hope that that duty will help in my
hon. Friend’s area.

Mrs Wheeler: I apologise for asking the Minister to
reply again. May I also put on the record how grateful I
am for the superb work that Derbyshire police have
undertaken on this case? They really have wrapped it up
very quickly, and I want to ensure that—
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The Chair: Order. I am not sure where that case is in
its proceedings. It is maybe not too helpful to closely
identify it.

Mrs Wheeler: I was not going to.

Victoria Atkins: Again, I am very happy to thank not
just my hon. Friend’s local police force, but police forces
across the country for all the work that they do day in,
day out to keep our constituents safe.

Allan Dorans: Does the Minister acknowledge the
success of the Scottish violence reduction unit that was
established in 2005? It has reduced the number of
homicides from 135 in that year to 64 last year. It works
on the principle that violence is preventable, not inevitable,
and that the best approach is multi-agency working and
partnership. The detail contained in the Bill will set up
such committees across the country.

Victoria Atkins: Very much so. I am shameless in
plagiarising good ideas to protect people across the
country. We have worked very closely with the Scottish
authorities to learn from them, and from their work in
Glasgow in particular, how they have brought down
violent crime in Glasgow. The hon. Gentleman rightly
identifies that the serious violence duty very much
builds on that work, so that we require every single local
authority area to look very carefully at what is happening
and at how they can identify and address those problems.

Hywel Williams: Will the Minister give way?

Victoria Atkins: I will but then I must make a little
progress.

Hywel Williams: Will the Minister address the points
that I raised with the Opposition Front Bench about
pilots being held in Wales? Was any consideration given
to holding pilots in Wales in the light of the distinct
situation there?

Victoria Atkins: If I may, I will keep that point back
for a little later, but I will develop it. I promise the hon.
Gentleman that every single constabulary area was
considered carefully and we arrived at the result in a
data-driven way. I hope to answer that point in due
course.

We know that the police see stop-and-search as a
vital tool to crack down on violent crime and we have
already made it easier for forces to use existing powers,
but too many criminals who carry knives and weapons
go on to offend time and again, and serious violence
reduction orders are part of our work to help to end
that cycle.

The orders will give the police powers to take a more
proactive approach and make it easier to target those
already convicted of offences involving knifes and offensive
weapons, giving the police the automatic right to search
those offenders. SVROs are intended to tackle prolific,
high-risk offenders, by making it easier for the police to
search them for weapons.

SVROs are also intended to help protect vulnerable
first-time offenders from being drawn into further
exploitation by criminal gangs, by acting as a deterrent
to any further weapon carrying and providing a credible
reason for those young people to resist pressure to carry
weapons.

Sarah Champion: I am interested in the point the
Minister is making about first-time offenders. A lot of
children and young adults carry knives because they are
scared and because they are aware of the crime going
on in their area and they want to protect themselves—they
feel vulnerable without a knife. What guidance will be
in place for police officers to make the distinction?

Victoria Atkins: First and foremost, this will be piloted
and there will be lessons learned during the careful
piloting of the orders. Also, the orders are only available
to convicted knife carriers above the age of 18.

I compare and contrast with knife crime prevention
orders, which form part of the overall context of the
orders. The hon. Member for Croydon Central will
recall that KCPOs were introduced in the Offensive
Weapons Act 2019 and are intended to be rehabilitative
in nature. We have both positive and negative requirements
that can be attached to them. They are available for
people under the age of 18, from the age of 12 upwards.
That is the difference between the two orders.

The hon. Member for Croydon Central asked me
about the piloting of KCPOs. Sadly, because of the
pressures of covid, we were not able to start the pilot
when we had wanted to, but I am pleased to say that the
Metropolitan police will start the pilot of KCPOs from
5 July. We will be able to gather the evidence from that
type of order alongside the work on SVROs, which will
obviously start a little later than July, given the Bill will
not yet have Royal Assent. That will run alongside. It
will run for about 14 months and we will be able to
evaluate and see how the orders are working.

Alex Cunningham: I want to lay the same challenge to
the Minister as I did to the Under-Secretary of State for
the Home Department, the hon. Member for Croydon
South. The Minister talks about the fear of young
people, feeling they must carry knives and being pressured
into carrying knives. Does she accept that much more
needs to be done to deal with the organised criminal
gangs—indeed, organised crime as a whole—which drive
young people to carry knives? The Government need to
do so much more.

Victoria Atkins: The hon. Gentleman and I agree that
the young people we are understandably focusing on in
today’s debate are the victims of the criminal networks
and the organised crime gangs that, for example, run county
line networks across the country, in urban and rural
areas. They are out and about selling drugs for these
sinister, cruel organised crime gangs. The many ways in
which children and young people are exploited by these
gangs are well known to members of the Committee.
Going along with what my hon. Friend the Member for
South Derbyshire said earlier, we want to get the message
out that it is not normal to carry a knife. There can be a
feeling within certain parts of our communities that
that is what everybody does. Actually, the overwhelming
majority of people do not carry knives, but it is that fear
or that worry that people need to carry a knife to
protect themselves that we are trying to address.

12.15 pm

The sad fact is that people are far more likely to be
hurt themselves by the knife they are carrying, whether
that is because they get into an altercation or whatever,
than by a knife belonging to somebody else.
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However, I appreciate—having, sadly, met many grieving
families and young people who carry knives—that the
fear is there. This measure, as I say, is just one tool that
we are giving to the police to help us to prevent these
crimes from happening in the first place. As constituency
MPs, we should all, please, spread the message among
our own constituencies that it is not normal to carry a
knife. We must really support our schools, our police
and others who will work so hard under the serious
violence duty to spread that message.

I will try to make some progress. I want to deal, if I
may, with the very important point to do with concerns
about disproportionality. I know from conversations I
have had with many charities who work day in and day
out with young people, particularly in tackling gang
crime, that there is a concern that these orders will
disproportionately affect young black people. Clearly,
we take those concerns very seriously, as I have said.

The thinking behind the orders is to help the police to
take a very targeted approach in relation to known
knife-carriers. Data from 2018-2019 shows that young
black people are 24 times more likely to be victims of
homicide than young white people—24 times. That is a
very chilling and startling statistic, which we must try to
address and tackle.

As long as young people, young black people, are the
victims of these crimes, and as long as we have to meet
grieving families who somehow have to cope with the
devastating loss of a beloved son or daughter, then I
genuinely think that, as a Government and indeed as a
society, we have got to do everything we can and try
everything we can to tackle these horrendous crimes.

Clearly, as part of this work we must build an
understanding of the impact and the effectiveness of
the new orders, and we have got to explain these orders
to charities and to those working with young people, so
that in their work they can help to reassure young
people and point them towards further help, if that is
needed. This is precisely why we are piloting these
orders, because we want to understand their effectiveness
and impact. Clause 140 sets out the details.

We have announced that the SVROs will be piloted in
four areas, namely by the Merseyside, Thames Valley,
Sussex and West Midlands police forces. I have rightly
and understandably been asked why those areas were
chosen. All four forces that will pilot SVROs are in the
18 areas across England and Wales that are most affected
by serious violence. Those 18 areas accounted for 80%
of all hospital admissions for injury with a sharp object,
with each one individually accounting for 2% or more—
rounded up to the nearest percentage point—of all
admissions. West Midlands has the third highest rate of
knife crime in England and Wales, and Merseyside has
the sixth. The pilot will allow us to build an understanding
of these new orders before making a decision about
whether they should be rolled out nationally to other
force areas.

In selecting these force areas, we were very clear that
we wanted a fair analysis of different urban and rural
areas, as I say, and of different demographics. We have
also looked at the influence of county lines—whether
an area is an exporter or an importer—to try to give us
a grounding and a good evidence base on which to
make proper and valued decisions, in due course, about
how the orders can be rolled out. That is why a Wales
force is not included. I hope the hon. Member for Arfon

accepts that as much as I have valued and enjoyed my
visits to Welsh police forces in my time as a Minister, I
could not say we had to give it to a Wales force just
because it was in Wales, because we are doing it on such
a careful, data-driven basis.

Hywel Williams: I certainly take the Minister’s point
that these things are decided on objective measures.
County lines extend into Wales from large conurbations
in the midlands and from London. There is one specific
point that might be captured were Wales included. It is
a comparatively minor and specific point in that in the
sentencing code in proposed new section 342A(9) it says
that

“the court must in ordinary language explain to the offender”.

I draw the Minister’s attention to the point that in Wales
“ordinary language” might mean in Welsh or English.

The Welsh Language Act 1967 says that Welsh and
English should be treated on the basis of equality and
more recent legislation establishes Welsh as an official
language. That free choice of language is pretty subtle
and not just a matter of law. Guidance should be given
to court officers so that they understand how subtle
that might be.

Victoria Atkins: The hon. Gentleman raises a good
point. I remember visiting Welsh courts and feeling at a
great disadvantage that I did not speak Welsh. He raises
a serious point. I cannot give confirmation here and
now, but I know that we will take that factor into
account in due course once the evaluations have been
conducted. He makes a fair point and he makes it well.

When Martin Hewitt from the National Police Chiefs’
Council gave evidence to the Committee, he welcomed
the piloting of the orders and made the following point,
of which we are all aware:

“There is no doubt that there are people who are more violent
and have a history of violence, and we do a range of things to try
to reduce the number of violent crimes. Our concern is to make
sure that there is no disproportionality in the way these orders are
used, so we are really keen to work very closely with the pilot site
to assess how this can be another tool—and it is just one further
tool—in dealing with street violence and violence among younger
people.”––[Official Report, Police, Crime, Sentencing and Courts
Public Bill Committee, 18 May 2021; c. 13, Q16.]

I thought Mr Hewitt put that extremely well. This is
another tool that we want to put forward to help the
police deal with violence on the streets around the
country.

The pilot will also test the deterrence effect of SVROs.
It will trial how we ensure that vulnerable offenders are
directed to local intervention teams, test community
responses to the orders and examine the potential impact
on disproportionality, as well as building evidence on
the outcomes for offenders who are subject to an SVRO.

On the point of deterrence, the available evidence
suggests that a criminal conviction can prevent reoffending
through the deterrent effect, particularly in changing
behaviour in more vulnerable offenders, as it could equip
them with a credible basis for resisting gang or other
peer pressure to carry knives. A recent academic study
has shown that individual searches can produce useful
results, such as the discovery of contraband materials.
It could also be effective if focused on prolific offenders.
One of the many reasons for running pilots on the orders
very carefully is to gather evidence on their deterrent
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[Victoria Atkins]

effect before they are rolled out nationally. We also
understand the importance of scrutiny and oversight
and stress the importance of being completely transparent
about how SVROs are being used, to reassure communities
that the orders are being used appropriately. During the
pilot, we will work with partners to address those
challenges and ensure that the orders are used appropriately
and effectively.

We expect all forces to allow stop-and-search records
to be scrutinised by community representatives and to
explain the use of their powers locally, as the statutory
guidance requires them to do. At our request, the
College of Policing has updated its stop-and-search
guidance to include better examples of best practice for
community engagement and scrutiny, and it is available
now for all forces to follow.

As required by clause 140, we will lay before Parliament
a report on the operation and outcome of the pilot.
That brings me to amendment 98, which would prescribe
in the Bill the matters to be addressed in the report on
the outcome of the pilot. The amendment lists no fewer
than 14 matters that would have to be addressed as part
of the evaluation. I will deal with some of the specific
points, but before doing so, I again wish to reassure the
Committee that we want the SVRO pilots to be robust
and their evaluation to be thorough. We are still in the
early design phase, and although I may not agree with
all 14 points listed in amendment 98, many have merit
and I can assure Opposition Members that we will take
them into consideration as we progress the design work
and agree the terms of the evaluation. I will make the
general point that it is not necessary to include such a
list in the Bill. Indeed, the approach adopted in clause
140 is consistent with, for example, the piloting provisions
in the Offensive Weapons Act 2019 in respect of knife
crime prevention orders.

Wearetalkingaboutthosematters listedinamendment98.
As part of the pilot, we plan to evaluate the impact of
the orders on black and ethnic minority people. When
we considered police forces for the pilot, we took into
account the demographics of each force, and it is a key
reason why we are piloting SVROs in four forces rather
than just one—to ensure that we capture sufficient data,
including the ethnicity of those given an SVRO, to
properly examine the impact on disproportionality. No
one should be unfairly targeted by stop-and-search, and
safeguards—including statutory codes of practice, use
of body-wornvideotoincreaseaccountability,andcommunity
scrutiny panels—already exist to ensure that that does
not happen.

SVROs will be subject to the same scrutiny as current
stop-and-search powers. As I said, we expect all forces
to allow stop-and-search records, including those for
SVROs, to be scrutinised by community representatives
and to explain the use of their powers locally, as the
current statutory guidance on police use of stop-and-search
requires them to do. We are also exploring with the four
pilot forces how they can make best use of body-worn
video—that is absolutely critical, I think, in opening up
transparency—and how they can use community scrutiny
panels during the pilot.

What is more, during the Committee’s consideration
we have contacted all the pilot areas to ask them what
plans they have to contact and engage with local charities

and people who work with young people to ensure that
the community as a whole has an influence on how the
pilots are rolled out, and all four forces have confirmed
that they are already in contact with them, or are
planning to be, ahead of the pilot. Again, I very much
hope that that gives reassurance about the direction of
travel that we expect from the four pilot forces, and
indeed thereafter, when it comes to the use of these
orders.

I understand that there are also concerns about mistaken
identity and possible methods, such as using stop-and-
account, to identify those who are subject to an SVRO.
We very much expect police officers to take steps to
confirm somebody’s identity on the street when exercising
their powers and to be sure that the person they are
stopping is in fact subject to an SVRO. It is also
important to note that an officer would be acting unlawfully
if they exercised the SVRO powers in relation to a
person who is not subject to an SVRO. Again, as part of
the pilot, we will monitor use to identify any disparities
or concerns that may arise about cases of mistaken
identity.

12.30 pm

The pilot will also monitor the impact of the orders
on reoffending and the outcomes for offenders who are
subject to an SVRO. Pilot forces will monitor the impact
of SVROs on the individuals subject to them. We will
be sure to carry out an evaluation and are exploring the
specific options and metrics with the pilot forces. We
want to be able to make direct comparisons between
forces and we will work with pilot forces to collect data
in a consistent manner.

On the rest of amendment 98, I want to point out
that following the public consultation that we held on
the serious violence reduction orders, we amended the
proposed model so that SVROs are made at the court’s
discretion. In other words, we have listened to consultation
and amended the orders accordingly. That approach
will enable the court to take into account the individual
circumstances of the offender when determining whether
an SVRO should be granted.

The first condition on which the court must be satisfied,
on the balance of probabilities, are set out in subsections (3)
and (4). They relate to whether a bladed article or offensive
weapon was used by the offender in the commission of
the offence, or that the offender had such an article
or weapon with them when the offence was committed;
or that another person used such articles in the commission
of the offence, or had such an article with them when
the offence was committed, and the offender knew, or
ought to have known, that that was the case.

The second condition is that the court may only make
an SVRO if it considers the order is necessary to protect
the public or any particular member of the public,
including the offender themselves, from the risk of
harm involving a bladed article or an offensive weapon,
or that the order is necessary to prevent the offender
from committing an offence involving a bladed article
or offensive weapon. That point about the offender
being protected is, again, part of one of the two reasons
for the orders—to help protect those vulnerable perhaps
first-time offenders, to give them a reason for those who
are putting them under pressure that they will not
continue carrying a knife or bladed article.
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We very much believe it is important for the courts to
have that power, as it will allow the courts to make fair
and objective decisions on who will receive an SVRO.
There should be, it goes without saying, no bias in the
decision-making process but, again, the pilot will monitor
who is subject to an SVRO and any disproportionate
impact of the orders. In most cases, it will be clear to the
court whether the offender handled a knife or offensive
weapon during the commission of the offence.

The Bill, however, provides for instances where not
all the offenders handled the weapon during the commission
of the offence, but where individuals knew or ought to
have known that other offenders used or possessed a
weapon. It is considered that those individuals would be
complicit in the use of the weapon. Since all those given
an SVRO will have been convicted of an offence where
a knife or offensive weapon was involved, we are not
persuaded that there is value in collecting data showing
whether they carried the weapon with them when
committing the offence or not.

Amendment 100 would require the Secretary of State
to consult with members of the voluntary sector, and
representatives of communities disproportionately
represented in the criminal justice system, on the report
of the SVRO pilot. We have already run a public
consultation on the design of the orders, in 2020, and
we will seek and are seeking the views of communities
and key organisations to inform the data for the report.

During the pilot, police forces will be required to
engage with communities, including victims of knife
crime and their families, to ensure that those communities
understand that SVROs are there to protect their families
and to ensure that offenders are monitored effectively
and discouraged from offending again. Moreover, it
would be open to anyone to comment on the report
once it has been published. Given those arrangements,
we do not believe that a duty to consult on a draft of the
pilot report is necessary or appropriate.

Amendment 101 would require the court to set out its
reasons in writing. The Bill already provides that, when
an order is made, the court must explain its effects to
the offender in plain language. That includes the stop-
and-search power that a constable has in respect of the
offender, any requirements or prohibitions imposed by
the order and the offences that may be committed if the
offender breaches an SVRO. In addition, following the
Human Rights Act 1998, courts must always state their
reasons for making an order, and that would of course
apply to SVROs. Legal advisers and judges record those
reasons on their files, and they will be available to
parties that require them. I am not persuaded that we
should single out SVROs by requiring the court to set
out its reason in writing. There is no such requirement
in relation to knife crime prevention orders, for example.
It would of course be open to an offender to mount an
appeal against the making of an SVRO, which will
provide an important safeguard for those who want to
challenge the order.

Amendments 102 and 103 relate to the statutory
guidance provided for in proposed new section 342J of
the sentencing code. I very much agree with the hon.
Member for Croydon Central that the statutory guidance
must be issued ahead of the start of the pilot, and we
are committed to doing just that. That is why clause
175(4)(r) expressly provides for clause 139 to come into

force on Royal Assent for the purposes of issuing the
guidance. Moreover, we intend to publish an early skeleton
draft of the guidance before Lords Committee stage.

We are working closely with key delivery partners,
including the police, through an SVRO working group
to develop the guidance. The guidance will provide
detail on the police processes, including the preparation
of evidence for the Crown Prosecution Service to support
an application for an SVRO. Again, I am not persuaded
that it is appropriate to be prescriptive in primary
legislation about the contents of the guidance.

Finally, amendment 104 would require all police officers
in a pilot force area to complete the College of Policing
training on stop-and-search before the power to impose
SVROs can be used. Currently, new recruits undertake
mandatory stop-and-search training as part of their
entry-level learning, and officers are required to complete
regular training throughout their career, including modules
on stop-and-search. We therefore expect that the officers
who exercise these new powers will have already completed
appropriate training. We will work with the pilot forces
to ensure that there is guidance and that officers have
taken part in training on the use of stop-and-search in
relation to SVROs.

The Government are determined to do all we can to
deter people from becoming involved in knife crime and
prevent them from falling victim to it. There must be
transparency in how SVROs are used, and there are
already safeguards in the Bill, which we will develop to
ensure the orders are being used appropriately and
effectively. We will reinforce that message in the guidance
and during the pilot, which will be the subject of a
robust and thorough evaluation. In the light of the
assurances that I have given about the conduct and
evaluation of the pilot, and the content and timing of
the statutory guidance, I hope the hon. Lady will be
content to withdraw the amendment.

Sarah Jones: I thank the Minister for that response,
which gives reassurance on a number of areas. In particular,
having the draft guidance before the Lords Committee
is very helpful. We can look at it and see what it says,
and then the Lords can take a view about whether they
will support it. I am also reassured by what the Minister
said about the College of Policing training during the
pilots, and about the content of the pilot and what it
will look at. There is support for lots of the elements
that we put in the amendments. We still have serious
concerns that the provisions could be problematic and
might not tackle violence, which is the point of them.
However, with the reassurances that the Minister has
given me, I will not seek to divide the Committee. I beg
to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clauses 139 and 140 ordered to stand part of the Bill.

Clause 141

LOCATIONS FOR SEXUAL OFFENDER NOTIFICATION

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to discuss
the following:

Clauses 142 and 143 stand part.
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New clause 65—Registered sex offenders: change of
name or identity—

“(1) The Secretary of State must commission a review of how
registered sex offenders are able to change their name or other
aspects of their identity without the knowledge of the police with
the intention of subverting the purpose of their registration.

(2) The review must consult persons with expertise in this
issue, including—

(a) representatives of police officers responsible for sex
offender management,

(b) Her Majesty’s Passport Office, and

(c) the Driver and Vehicle Licensing Agency.

(3) The scope of the review must include consideration of
resources necessary for the long-term management of the issue of
registered sex offenders changing their names or other aspects of
their identity.

(4) The review must make recommendations for the long-term
management of the issue of registered sex offenders changing
their names or other aspects of their identity.

(5) The Secretary of State must report the findings of this
review to Parliament within 12 months of the day on which this
Act is passed.”

This new clause would ensure that the Secretary of State must publish
a review into how registered sex offenders are changing their names or
other aspects of their identity and propose solutions for how the
government aims to tackle this issue.

I remind the Committee that if the Whip is seeking to
adjourn at 1 o’clock, he will not be able to interrupt a
speaker, so if we are going to proceed with that, we will
need whoever is speaking to finish just before 1 pm so
the Whip can do what he might wish to do.

Victoria Atkins: I wonder whether it would be convenient
for the hon. Member for Rotherham to speak?

Sarah Champion: It would be convenient—thank you.
It is always a pleasure to serve under your chairship,
Mr McCabe.

I found a very real problem that I did not know
existed. I have spoken to a number of Ministers in the
Home Office and the Ministry of Justice about it, and
they all recognise that it is a real problem. I am seeking,
through new clause 65, to get a review into how registered
sex offenders are changing their names, and in doing so,
are slipping under the radar with some absolutely
devastating consequences.

Currently, all registered sex offenders are legally required
to notify the police of any changes in their personal
details, including names and addresses. Those notification
requirements are incredibly weak, however, and place
the onus entirely on the sex offender to report changes
in their personal information. I would like to say that,
by their very nature, sex offenders tend to be incredibly
sneaky and used to subterfuge, so the likelihood of
them actively notifying their police officer is quite slender.

At this point, I would like to mention the crucial
work that has been carried out by those at the Safeguarding
Alliance, who identified this issue four years ago and
alerted me to it. They have an upcoming report, from
which I will use just one case as an example. It is the
case of a woman called Della Wright, the ambassador
for the Safeguarding Alliance, who is a survivor of child
sexual abuse. She has bravely chosen to speak out and
to tell her story, which is symptomatic of that of so
many other survivors who have been impacted by the
serious safeguarding loophole.

When Della was between six and seven years old, a
man came to live in her home and became one of her
primary carers. He went on to commit the most heinous
of crimes, and was free to sexually abuse Della at will.
Years later, Della reported the abuse in 2007 and again
in 2015. Then it quickly become apparent that the
person in question was already known to the police. He
had gone on to commit many further sexual offences
against an undisclosed number of victims. During this
time, Della was made aware that his name had changed.
It has since been identified that he has changed his
name at least five times, enabling him to relocate under
the radar and evade justice. When Della’s case was
finally brought to court, he was once again allowed to
change his name, this time between being charged and
appearing in court for the planned hearing. That slowed
down the whole court process, adding additional stress
to Della, and made a complete mockery, I may say, of
the justice system.

While the loophole exists, Della’s abuser is free to
change his name as often as he likes, including from
prison.

12.45 pm

If a sex offender changes their name, they must tell
the police within three days or they face up to five years
in prison. For the sex offender to face that time in
prison, they must first be caught and therein lies the
nub of the problem. The loophole means that sex
offenders are changing their names and the police are
unaware of it, and therefore the sex offender goes under
the police’s radar.

Once they get a new name, the sex offender can get a
Disclosure and Barring Service check, as the new name
would not flag up their previous offences. They can then
go on to secure jobs working with children and vulnerable
people, putting those people at risk of sexual exploitation
by an individual who has been punished for that crime.

In response to my written parliamentary question,
the Government confirmed that more than 16,000 offenders
have breached their notification requirement in the past
five years. A freedom of information request carried
out by the Safeguarding Alliance confirmed that at
least 905 registered sex offenders had gone missing
between 2017 and 2020. Only 16 of the 43 police forces
responded to that request, so the actual number will be
much higher. There are currently 100,000 sex offenders
on the register.

We can surmise that the main reason why offenders
have gone missing is because they have changed their
name. Notification requirements as they currently stand
are not an efficient way of monitoring sex offenders.
They have already been to prison for sexual offences
and are likely to lie to the police in order to reoffend.

The current name-change process is unbelievably easy.
Adults can get a name change registered at the Royal
Courts of Justice in a few days for £42.44. That is an
enrolled deed poll and requires the applicant to fill out
three forms, but none of the forms asks the applicant
whether they have a criminal history of any kind. In
addition, legally, there is nothing to stop anyone from
using the do-it-yourself deed poll, by simply writing
down their new name in the presence of two witnesses. I
find that staggering. Using that approach, some sex
offenders are able to change their names from prison for
as little as a £15 administration fee.
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Police have the powers to put a marker on the file of
sex offenders at the Driver and Vehicle Licensing Agency
or Her Majesty’s Passport Office, so that, if a name
change comes up through their systems, the police
would be informed. This is useful, as a driver’s licence
or a passport is required for a DBS check. It is worth
noting, though, that DBS does not undertake any
background checks on whether a name change has
occurred. It is only the link with the Passport Office, if
fraud is found.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
I am astounded to hear what the hon. Lady is saying. Do
similar checks take place when people get married, as
there is quite a trend towards new, double-barrelled
surnames? Is that a similar loophole that people could
use?

Sarah Champion: I do not know the specifics, but I do
know a friend whose husband cheated on her, who
wanted to change her name before the divorce came
through. She used the £15 option; it is just filling out a
form and paying the money.

Hywel Williams: I would raise a further point. One of
the aspects of denial among sex offenders is that they
put a psychological distance between themselves and
the offence on conviction. That is a subtle driver for
people to change their names, quite apart from the wish
to offend again and not be detected.

Sarah Champion: The hon. Gentleman makes a really
interesting point on the psychology, which I had not
considered. He is absolutely right.

If the name-change process was well joined up, it
would stop the sex offender from successfully receiving
a DBS check. Current guidance means that the police
can only do that in certain cases—for example, for sex
offenders they believe to be at risk of changing their
identity or who work in a profession where they have
regular contact with vulnerable people. As far as I am
concerned, that would be the definition of all sex offenders.
The police are encouraged to limit their inquiries to
these agencies to avoid unnecessary or high volumes of
requests to them.

The guidance states that
“to avoid unnecessary or high volumes of requests to these
agencies, enquiries should be limited”

to cases where risk factors apply. I believe that the
police should be able to do this for all sex offenders.

The Government have recognised that this is an issue.
In response to an e-petition, the Minister said that the
Government would like to change the guidance so that
only enrolled deed polls are seen as an official name
change. This is still concerning, as an enrolled deed poll
means that the individual’s old name, new name and
address appear in the London Gazette. I ask Committee
members to imagine they were fleeing domestic violence
and wanted to change their name. How would they feel,
knowing that that was going to be broadcast in a place
where their abuser would be sure to look?

My suggestion is for all sex offenders to have a
marker on their file at the DVLA and at Her Majesty’s
Passport Office that would mean that would be flagged
on the DBS database. That would remove the onus from
the sex offender so that if they breach their notification
requirements, the police will know quickly. I accept that
more resources would be needed for this to be effective,
but surely it is worth more funding to prevent more
adults and children from experiencing more traumatic
abuse.

There needs be a full review to try to identify the gaps
in safeguarding and ensure this cannot go on any longer.
New clause 65 is supported by over 35 MPs from across
the House, including the Chair of the Education Committee,
the right hon. Member for Harlow (Robert Halfon), the
Chair of the Women and Equalities Committee, the
right hon. Member for Romsey and Southampton North
(Caroline Nokes), and the former Brexit Secretary, the
right hon. Member for Haltemprice and Howden
(Mr Davis).

Allan Dorans: Does the hon. Lady agree that if the
provision had been in place in 2002, it could have prevented
the needless murder of Holly Wells and Jessica Chapman
by Ian Huntley, who had changed his name prior to
committing this offence?

Sarah Champion: I absolutely agree. That is my frustration
because when we look back at some of these high-profile
cases, name changes have been common practice. This
issue was also raised in the recent report by the Centre
for Social Justice, “Unsafe Children.” The End Violence
Against Women Coalition, said:

“It defies logic that this current system appears to rely on
perpetrators of sexual offences identifying their own risk. Especially
given that perpetrators are often highly manipulative and skilled
at deceiving others and appearing ‘safe’.”

The new clause is not controversial. All I ask for is a
review to find out what is going wrong. I do not know if
other Members have signed up to receive notifications if
a person of high risk is rehoused in their constituency. I
receive such notifications, unfortunately quite regularly.
In the most recent notification I had, there are 19 different
specific licence conditions that the offender has to meet.
One of them is to notify their supervising officer of
details of any passport they may possess, including
passport number, or any intention of applying for a new
passport. However, there is no mention on that list of
changing their name. That would seem to be a basic
thing, so that at least the sex offender knows in advance
that they have to notify the police, so it is a clear breach
of conditions when they do not do that.

Ordered, That the debate be now adjourned.—
(Tom Pursglove.)

12.54 pm

Adjourned till this day at Two o’clock.

599 60017 JUNE 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill





PARLIAMENTARY DEBATES
HOUSE OF COMMONS

OFFICIAL REPORT

GENERAL COMMITTEES

Public Bill Committee

POLICE, CRIME, SENTENCING AND COURTS BILL

Sixteenth Sitting

Thursday 17 June 2021

(Afternoon)

CONTENTS

CLAUSES 141 to 156 agreed to.

SCHEDULE 17 agreed to.

CLAUSES 157 to 161 agreed to.

SCHEDULE 18 agreed to.

CLAUSES 162 to 168 agreed to, one with amendments.

SCHEDULE 19 agreed to.

CLAUSES 169 to 171 agreed to.

SCHEDULE 20 agreed to.

CLAUSES 172 to 176 agreed to, one with an amendment.

Adjourned till Tuesday 22 June at twenty-five minutes past Nine o’clock.

Written evidence reported to the House.

PBC (Bill 5) 2021 - 2022



No proofs can be supplied. Corrections that Members suggest for the
final version of the report should be clearly marked in a copy of
the report—not telephoned—and must be received in the Editor’s
Room, House of Commons,

not later than

Monday 21 June 2021

© Parliamentary Copyright House of Commons 2021

This publication may be reproduced under the terms of the Open Parliament licence,

which is published at www.parliament.uk/site-information/copyright/.



The Committee consisted of the following Members:

Chairs: † STEVE MCCABE, SIR CHARLES WALKER

† Anderson, Lee (Ashfield) (Con)
† Atkins, Victoria (Parliamentary Under-Secretary of

State for the Home Department)
Baillie, Siobhan (Stroud) (Con)
† Champion, Sarah (Rotherham) (Lab)
† Charalambous, Bambos (Enfield, Southgate) (Lab)
† Clarkson, Chris (Heywood and Middleton) (Con)
† Cunningham, Alex (Stockton North) (Lab)
† Dorans, Allan (Ayr, Carrick and Cumnock) (SNP)
† Eagle, Maria (Garston and Halewood) (Lab)
† Goodwill, Mr Robert (Scarborough and Whitby)

(Con)

Higginbotham, Antony (Burnley) (Con)
† Jones, Sarah (Croydon Central) (Lab)
† Levy, Ian (Blyth Valley) (Con)
† Philp, Chris (Parliamentary Under-Secretary of

State for the Home Department)
† Pursglove, Tom (Corby) (Con)
† Wheeler, Mrs Heather (South Derbyshire) (Con)
† Williams, Hywel (Arfon) (PC)

Huw Yardley, Sarah Thatcher, Committee Clerks

† attended the Committee

601 60217 JUNE 2021Public Bill Committee Police,Crime,Sentencing and
Courts Bill



Public Bill Committee

Thursday 17 June 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

2 pm

The Chair: I remind Members of the usual things
about devices, masks, seating, drinks and so on.

Clause 141

LOCATIONS FOR SEXUAL OFFENDER NOTIFICATION

Question (this day) again proposed, That the clause
stand part of the Bill.

The Chair: I remind the Committee that with this we
are discussing the following:

Clause 142 and 143 stand part.

New clause 65—Registered sex offenders: change of
name or identity—

“(1) The Secretary of State must commission a review of how
registered sex offenders are able to change their name or other
aspects of their identity without the knowledge of the police with
the intention of subverting the purpose of their registration.

(2) The review must consult persons with expertise in this
issue, including—

(a) representatives of police officers responsible for sex
offender management,

(b) Her Majesty’s Passport Office, and

(c) the Driver and Vehicle Licensing Agency.

(3) The scope of the review must include consideration of
resources necessary for the long-term management of the issue of
registered sex offenders changing their names or other aspects of
their identity.

(4) The review must make recommendations for the long-term
management of the issue of registered sex offenders changing
their names or other aspects of their identity.

(5) The Secretary of State must report the findings of this
review to Parliament within 12 months of the day on which this
Act is passed.”

This new clause would ensure that the Secretary of State must publish
a review into how registered sex offenders are changing their names or
other aspects of their identity and propose solutions for how the
government aims to tackle this issue.

I think the Minister was just about to respond.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): I was, Mr McCabe—
thank you very much. I understand that the Opposition
do not oppose clauses 141 to 143, but I will obviously
respond to new clause 65, tabled by the hon. Member
for Rotherham and signed by more than 30 other Members.
I understand the message of how seriously Members across
the House take the issue. We are very alive to the ability
of sex offenders to manipulate systems, build trust,
groom, and use many evil, awful methods in order to
commit their crimes.

I am not naive to the risks that the hon. Lady put
forward in her very well argued speech about the motivations
of sex offenders in changing their name. As she said,
there are very strict rules: sex offenders are required to
notify the police within three days of changing their
name—indeed, failure to do so is a criminal offence
punishable by imprisonment for a maximum of five years.
I note her concerns, and those of others, about what can
be done, if a sex offender does not so notify, to ensure
that there are not consequences further down the line.

In fairness, parliamentarians have been having this
debate for some time. I have received a great deal of
correspondence on this matter, particularly in conjunction
with the campaign run by the Safeguarding Alliance. As
a result, I have commissioned officials to look into the
matter very carefully. I have written to the Master of the
Rolls requesting that a judicial working group set up by
the Ministry of Justice should consider how the deed
poll process can be exploited for criminal ends.

The work of that group includes considering whether
amendments to the Enrolment of Deeds (Change of
Name) Regulations 1994 are required. I raise that because
the regulations for changing name by deed poll are
made by the Master of the Rolls, not a Minister, and I
must of course respect and honour that; it is not as
straightforward as me signing my name and changes
happening. The ball has already started rolling with the
Master of the Rolls, and indeed the Ministry of Justice,
to try to find ways of addressing the concerns that the
hon. Lady and many other Members have voiced in
recent months.

Sarah Champion (Rotherham) (Lab): I hope the Minister
recognises my concerns around enrolment, and the fact
that the data then gets published. The enrolled deed poll
does not include the question whether someone has a
criminal past. I am still concerned that that could be a
loophole.

Victoria Atkins: Interestingly, the point that the hon.
Lady has highlighted about, for example, victims of
domestic abuse having to publish their addresses is one
of the factors that we are very much having to bear in
mind as we look at this. I have also received a great deal
of correspondence from hon. Members concerned about
the safety of transgender people, for example, and
victims of domestic abuse. We can think of other examples
of where people have changed their name and there are
security issues therein as well as the fact of the name
being changed. It is a very complicated area.

I have also listened to the concerns about the Disclosure
and Barring Service system. As colleagues will know,
the DBS conducts criminal records checks and maintains
lists of people who are barred, by virtue of their previous
convictions, from working with either children or vulnerable
adults—sometimes both. That is an incredibly important
process. My right hon. Friend the Member for Bromsgrove
(Sajid Javid) has done a great deal of work on the issue
as well.

I have asked my officials to work with the Disclosure
and Barring Service, employers and others, including
the General Register Office, to examine whether, for
example, requiring birth certificates would help assure
employers such as schools of a person’s history and
previous names. The work is very complicated, not least
because we have to bear in mind, for example, that 20%
to 25% of records checks involve applicants born overseas.
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Although one would hope that it is easy in this country
to obtain a copy of a birth certificate if one has lost it,
that may not be the case elsewhere in the world.

Sarah Champion: The Minister has been going through
the same process that I have been going through. Rather
than putting a blanket demand for birth certificates on
everybody, is there the potential to flag all sex offenders?
I am not sure about the Minister’s view, but mine is that
when someone carries out a sexual offence, they lose
some of their rights. If all sex offenders had a flag on
them that automatically triggered the check, either with
the Driver and Vehicle Licensing Agency or the Passport
Office, that would seem a more manageable way forward
administratively.

Victoria Atkins: The Passport Office can already
refuse to change the names on a passport under the
existing regulations, but this whole area is incredibly
complicated; it involves not just regulations but the
common law as well. There is a great tradition in
common law of people being able to change their
names, and we would not want to trespass upon that.
What we are trying to do is target sex offenders who are
not doing what they should be—namely, notifying the
police of any changes to their names.

I have gone through some of the work that we are
conducting, albeit quietly; we have not gone to the
lengths of describing it as a review. Given the wording
of her new clause, I hope that the hon. Member for
Rotherham takes comfort from the fact that we are
looking at the issue seriously. We are working across the
MOJ, the Home Office and other agencies relevant and
important to the issue to try to find answers that are
proportionate and protect the rights of the very people
we are not trying to target.

My right hon. Friend the Member for Scarborough
and Whitby gave the example of someone who changes
their name on getting married. I am sensitive to the
resource implications of having blanket orders. We will
continue with this work. I am happy, as always, to
involve the hon. Member for Rotherham because I
know of her great interest and expertise on these matters,
but I hope I can persuade her not to push her new
clause.

Question put and agreed to.

Clause 141 accordingly ordered to stand part of the Bill.

Clauses 142 to 144 ordered to stand part of the Bill.

Clause 145

LIST OF COUNTRIES

Sarah Champion: I beg to move amendment 3, in
clause 145, page 143, line 16, leave out “may” and insert
“must”.
This amendment would place a requirement on the Secretary of State
to prepare (or direct someone to prepare) a list of countries and
territories considered to be at high risk of child sexual exploitation or
abuse by UK nationals and residents, rather than leaving at the
Secretary of State’s discretion to produce such a list.

The Chair: With this it will be convenient to discuss
the following:

Amendment 4, in clause 145, page 143, line 20, after
“residents”, insert
“, including those who commit those crimes online, remotely or via
the internet”.

This amendment would ensure the list prepared by the Secretary of
State includes countries and territories where children are considered at
high risk of child sexual exploitation by UK nationals and residents
who commit those crimes online, remotely or via the internet, and is not
limited to in-person offending.

Amendment 5, in clause 145, page 143, line 24, after
“residents”, insert
“, including those who commit those crimes online, remotely or via
the internet”.

This amendment would ensure the list prepared by a relevant person
directed by the Secretary of State includes countries and territories
where children are considered at high risk of child sexual exploitation
by UK nationals and residents who commit those crimes online,
remotely or via the internet, and is not limited to in-person offending.

Amendment 6, in clause 145, page 144, line 16, leave
out subsection (9).
This amendment would remove the ability of the Secretary of State to
withdraw the list of countries and territories considered to be at high
risk of child sexual exploitation or abuse by UK nationals and
residents.

Clause stand part.

Clause 146 stand part.

Sarah Champion: I previously spoke about the horrific
nature of online exploitation and the need for an urgent
and robust response from the UK to disrupt the cycle of
supply and demand fuelling that abuse. As I previously
argued, the Bill is an important opportunity for the
Government to take action in this area, and clause 145
is no different. I very much welcome the measures set
out in the Bill and particularly in clause 145, which
provide for the establishment and maintenance of a list
of countries and territories in which children are considered
to be at high risk of sexual exploitation or abuse by UK
nationals or residents. Tied to this, clause 146 would
require applicants—for example, the police—for a sexual
harm prevention order or sexual risk order to have
regard to that list. These important measures should be
welcomed. They give effect to a recommendation made
by the Independent Inquiry into Child Sexual Abuse.

It is vital that we do all we can to tackle contact offending
overseas, but we must also take into consideration online
offending against children overseas. My amendments 4
and 5, to clause 145, would require the Secretary of
State to produce a list of high-risk countries for both
in-person and online abuse. As currently drafted, the
Bill grants the Secretary of State the ability to publish a
list of countries and territories in which UK nationals pose
a high risk of sexual exploitation and abuse. Through
my amendments, I am seeking to clarify that that relates
to both in-person and online abuse. Through amendment 6,
I would make it a requirement that the Secretary of
State do this; currently, it is a matter of discretion.

It is hoped that, through consultation with law
enforcement and civil society, we will enable an accurate
list of high-risk areas to be gathered together. That
would be an immeasurably useful resource for targeting
resources in the future. This process will also help us to
better understand the nature of exploitation and abuse
by UK nationals, enabling us to ensure that interventions
are effective in achieving prevention.

As with my other amendments on online sexual
exploitation of children, these amendments are supported
by the International Justice Mission. I am very grateful
for its support on this matter, but also for all the work
that it does around the world to protect children. It
knows only too well the horrific nature of online abuse
carried out by UK offenders against children overseas.
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[Sarah Champion]

I really hope that the Minister is minded to add a
provision about online abuse to the Bill or is able to give
reassurance that the online proliferation of abuse will
be included in the list.

Victoria Atkins: Again, I am mindful that the clauses
are not opposed by the Opposition, so I hope that I can
move straight to the amendments tabled by the hon.
Member for Rotherham. However, I should just say, for
those who are not familiar with why we are putting
together a list of countries, that it was a recommendation
of the Independent Inquiry into Child Sexual Abuse
that we as a country must look very carefully and
seriously at how sexual offenders within the UK travel
abroad to rape and sexually assault children overseas.
That is an incredibly important matter and one that we
take very, very seriously.

The inquiry recommended that we bring forward
legislation providing for the establishment of a list of
countries where children are considered to be at high
risk of sexual abuse and exploitation from overseas
offenders—I underline that. This is a list to help people
regarding offenders from the United Kingdom, not a
commentary on offenders within the countries that are
so listed.

The purpose of the list is to help the police and courts
identify whether a civil order with a travel restriction
should be made. The list has been created. We commissioned
the National Crime Agency to develop the list of countries,
and it brought together insights from sensitive law
enforcement data, open-source intelligence analysis and
the expertise of those who work with the victims of
child sexual exploitation, in drawing it together.

2.15 pm

On amendment 3, I assure the hon. Lady that it is
very much the Government’s intention that a list of
countries should be prepared, and we are committed to
doing so in our tackling child sexual abuse strategy and
our response to the IICSA recommendations. We have
commissioned the agency to create the list. Although
we fully intend to establish and maintain the list, providing
for a power, rather than a duty, in clause 145 mitigates
any unforeseen future risk that the list may no longer be
of practical use.

I very much understand the hon. Lady’s intentions
behind amendments 4 and 5. Children outside the UK
should be protected from all forms of child sexual
abuse, both offline and online. The specific purpose of
the list is to enable the courts and the police to make
civil orders to prevent people from travelling overseas.
The courts will have to consider the necessity and
appropriateness of imposing travel prohibitions via the
orders to limit opportunities for such people to travel
overseas to abuse children. That is why clause 146 places
a requirement on applicants and the courts to have
regard to the list in those circumstances.

The inclusion of additional countries at risk of online
offending would not be appropriate and may confuse
the intended function of the list. It could also, I am
told, reduce its effect, as it would become less relevant
to a court in considering whether to impose a travel
restriction.

Sarah Champion: I understand the logic of the argument
that the Minister is putting forward, but what I hear
anecdotally from the police is that there is that escalation.
I would have thought that knowing, for example, that
they are able to watch children being abused in the
Philippines would be a draw for UK abusers who want
that escalation to go to the Philippines. Having the
word “online” there would make the police recognise
the very severe damage that happens, whether it is done
in person or is being directed by a UK national. It is
about the recognition of how this escalates.

Victoria Atkins: Yes, I do understand that point, but
there has been very careful consideration of the effects
of an order to prohibit a person from travelling overseas.
I am told that adding “online” to the clause would
undermine the appropriateness of such orders.

I also draw the Committee’s attention to the Online
Safety Bill, which will help more generally in the online
world. It will place a duty of care on tech companies to
target grooming and the proliferation of child sexual
abuse material. Of course, Members will in due course
scrutinise the draft Bill that has been put before the
House for its consideration.

On amendment 6, the effectiveness of the list is
dependent on its reflecting the current global intelligence
picture. The Secretary of State must retain the right to
withdraw the list in the unforeseen event that the intelligence
picture changes rapidly or that the list becomes no
longer of practical use. I stress, however, that our intention
is to maintain the list, and any decision to withdraw it
would be taken on an exceptional basis.

I welcome the hon. Lady’s, and indeed the Opposition’s
broad support for the clauses, and invite her to withdraw
the amendment.

Sarah Champion: I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 145 ordered to stand part of the Bill.

Clause 146 ordered to stand part of the Bill.

Clause 147

STANDARD OF PROOF

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to discuss
the following:

Amendment 162, in clause 148, page 150, line 14, at
end insert—

“(1B) A sexual harm prevention order must require the
offender to participate in a treatment programme approved by
the Secretary of State for the purpose of reducing the risk of
sexual harm that a person may pose.”

Amendment 163, in clause 148, page 152, line 34, at
end insert—

“(1B) A sexual harm prevention order must require the
defendant to participate in a treatment programme approved by
the Secretary of State for the purpose of reducing the risk of
sexual harm that a person may pose.”

Clause 148 stand part.
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Amendment 164, in clause 149, page 154, line 42, at
end insert—

“(7A) A sexual risk order must require the defendant to
participate in a treatment programme approved by the Secretary
of State for the purpose of reducing the risk of sexual harm that
a person may pose.”

Clauses 149 to 152 stand part.

Sarah Champion: Amendments 162 to 164 were tabled
in not only my name but that of my right hon. Friend the
Member for Kingston upon Hull North (Dame Diana
Johnson). They amend clauses 148 and 149, which
relate to sexual harm prevention orders and sexual risk
orders. The Government are introducing the clauses to
expand the role of those orders so that positive requirements
can be placed on individuals, and we welcome that.
Currently, the law allows only for individuals to be
ordered to stop things.

Given that the Government are introducing changes
to the orders, I believe that the law could be strengthened
even further, which is why I am speaking to the amendments
in the name of my right hon. Friend. The amendments
would impose a positive duty to refer to a treatment
programme all individuals who are subject to a sexual
harm prevention order where they have been convicted,
or a sexual risk order when a conviction has not yet
been obtained. For example, that could be prior to a
court hearing when there is sufficient concern for an
order to be made before a conviction is obtained.

Under the amendments, a mandatory referral to
treatment services would be required for all those engaged
in criminal sexual behaviour and where a SHPO or SRO
is to be put in place. That is an attempt to intervene at
the earliest opportunity, and in particular to stop non-
contact sexual offending behaviour escalating. Starting
with non-contact sexual offending, such as indecent
exposure or voyeurism, is necessary as it is often a
gateway to more serious offending. There is a great deal
of evidence that those who commit low-level or non-contact
sexual offences will often escalate their behaviour and
take more risks, with the potential for increasingly
violent sexual crimes.

That pattern of behaviour is encapsulated by the case
of a University of Hull student, Libby Squire, who was
out in Hull one night when she was picked up by a man
who went on to rape and murder her and then dumped
her body in the River Hull. She was not found for many
weeks. It was later revealed that the man who murdered
Libby had been prowling the streets of Hull for many
months committing low-level sexual offences such as
voyeurism and burglary of women’s underwear and
sex toys. Those crimes took place between 2017 and
January 2019.

The last known non-contact sexual offence that the
man committed happened just 11 days prior to the
murder of Libby Squire. Unfortunately, very few of his
crimes were reported to the police before Libby went
missing. Even if the offender had been charged or
convicted of those non-contact sexual crimes, the police
believe that little would have been done to address his
offending behaviour, as his actions did not meet the
high threshold for referral to specialist treatment.

The amendments would address that issue and make
referrals mandatory for all sexual offending, including
lower-level or non-contact sexual offending. That would
effectively interrupt a pattern of behaviour at the earliest

possible point and help to prevent an escalation of
sexual offending, thus helping to reduce the risk of
sexual harm to women and girls and the wider public. I
look forward to hearing what the Minister says about
this group of amendments, as I know that she too is
very concerned about these matters.

Victoria Atkins: Again, I am not going to address the
clauses, because I understand they are not opposed. If I
may, I will deal with the amendments. I am extremely
grateful to the hon. Member for Rotherham and the
right hon. Member for Kingston upon Hull North, who
has rightly brought to the fore the case of Libby Squire.
Although I am not a Hull Member of Parliament, I
have some knowledge of it because it is in my part of
the country, and everyone in our region watched the
facts of that case unfold with growing dismay, gloom
and horror when it was eventually clear what had
happened to poor Libby, so I very much appreciate the
chance to put on the record our condolences to her
family. I also completely understand why the right hon.
Lady has tabled the amendments.

We are not able to agree to the amendments because
we are concerned that for each offender, even of so-called
low-level offences, one has to be very, very careful to
make it clear that those offences are still by their very
nature serious. Sadly, the depravity and gravity of sexual
offences is such that there is a range, and the lower-level
offences are ones that are particularly troubling to the
right hon. Member for Kingston upon Hull North in
the context of this clause.

It is important to make an individual assessment of
the value of a treatment programme in each case, using
risk assessment and risk management plans to inform
the decision. Sadly, not all offenders will respond
appropriately to a treatment programme. Indeed there
are fears that, in some cases, it could exacerbate their
offending behaviours. At the moment and for the foreseeable
future, we intend that treatment programmes should be
directed towards offenders who would benefit most.
When I say “benefit”, it is for the wider benefit of the
community that these perpetrators are stopped, but it is
for those offenders who will respond best to the
programmes. That means that a case-by-case assessment
must occur, rather than the universal approach proposed
by the right hon. Lady.

I have spoken to the right hon. Lady and received a
letter from her setting out her concerns. I know that her
principal concern is how we manage effectively the risk
presented by sex offenders whose offending behaviour
starts with non-contact sexual offences such as indecent
exposure, but which then escalates. There is a growing
understanding that there is a range of behaviours that
can escalate, and we very much want to address that
escalation in behaviour.

However, one of the challenges is that, as the right
hon. Lady acknowledges, the lower-level non-contact
sexual offences might not be reported. If they are not
reported, the police cannot deal with an offender if they
do not know about that offender. They cannot manage
the risk presented by such offenders if the behaviour is
not reported and prosecuted as appropriate. So, from
this afternoon, let us all encourage people who see the
voyeurism or indecent exposure that concerns us in this
particular area to please report that to the police. If it is
reported, it begins to build a picture of that offender so
that appropriate and necessary action can be taken.
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[Victoria Atkins]

Where such offences are reported and lead to convictions,
the offender will be made subject to the notification
requirements under the Sexual Offences Act 2003 and
risk-assessed and managed under a multi-agency public
protection arrangement. That plan will be implemented
with support from other relevant agencies within the
MAPPA framework.

2.30 pm

The risk assessment will identify the risks presented
by that individual and the appropriate level of assessment
that they require. For those who have not been convicted,
the police should still be using local safeguarding processes
to risk-assess and manage those who are a cause of
concern and, in appropriate cases, apply for a sexual
risk order. It is important that the courts consider, on a
case-by-case basis, the appropriate restrictions and
requirements attached to any such order, rather than
adopt the blanket approach provided for in these
amendments.

I understand the motivations behind the amendments,
but we have concluded that they would not achieve the
results that the right hon. Lady and the hon. Lady so
understandably wish to see.

Question put and agreed to.

Clause 147 accordingly ordered to stand part of the Bill.

Clauses 148 to 156 ordered to stand part of the Bill.

Schedule 17 agreed to.

Clause 157

TERRORIST OFFENDERS RELEASED ON LICENCE: ARREST

WITHOUT WARRANT PENDING RECALL DECISION

Question proposed, That the clause stand part of
the Bill.

The Chair: With this it will be convenient to discuss
the following:

Clauses 158 to 161 stand part.

That schedule 18 be the Eighteenth schedule to the Bill.

Clause 162 stand part.

Sarah Jones: I want to speak briefly to the clauses,
which we support. I begin by paying tribute to Saskia
Jones and Jack Merritt, whose lives were so tragically
cut short at the Fishmonger’s Hall attack. Protecting
the public is the overall and overriding priority for us
all, and clauses 157 to 162 would help law enforcement
and counter-terror policing to better manage and monitor
the risks when terrorist offenders are released on licence.

Lone attackers intent on causing carnage have taken
the lives of innocent people, injured more and caused
enormous suffering to all those affected. In the year
ending June 2020, 34 sentenced terrorist offenders were
released from prison custody. Between July 2013 and
June 2020, 265 terrorist prisoners were released from a
custodial prison sentence, but the statistics do not show
which of those were released on licence. It would be
helpful if the Minister had any statistics on the number
of terrorist prisoners released on licence in recent years.

As we know, this is an issue of heightened importance
since the atrocities at Fishmonger’s Hall and Streatham.
The perpetrators were terrorist risk offenders or were

on the authorities’radar to a certain degree. The Opposition
have repeated called for a review into lone actor terrorism
and the need for a clearer strategy to tackle it.

It emerged in the spring that the Home Office had in
fact conducted a review of that kind but through an internal
unit, so few details are known about it. My hon. Friend
the Member for St Helens North (Conor McGinn)
pressed Ministers for more details about the review and
for its key findings to be shared confidentially with us,
but we have had no response. All along, we have said
that we want to work with the Government to get these
crucial matters right and to strengthen national security,
which is our top priority. We can do that better if we
have the right information and if there is full transparency
by the Government about where the system needs to
improve.

Overall, we welcome the provisions in clauses 157 to
162 that will insert four new sections into the Terrorism
Act 2000, providing for new powers to manage terrorist
offenders. We were pleased that the Government asked
the Independent Reviewer of Terrorism Legislation,
Jonathan Hall, QC, to review multi-agency public protection
arrangements regarding the management of terrorist
offenders and other offenders of terrorism concern. In
the joint letter by the Justice Secretary and the Home
Secretary to Jonathan Hall, QC, they wrote that

“officials consulted all operational agencies, including counter-
terrorism, police and the National Probation Service, which confirmed
how useful the new powers would be and in what circumstances
they might be used.”

Labour welcomes this statement.

In the evidence sessions for the Bill Committee, Jonathan
Hall, QC, made some important points, one about a
specific safeguard, which I would like the Minister to
respond to. Jonathan Hall, QC, said on the power in
clause 159 to apply for a warrant to search the premises
of a released offender, which he supports, that

“it would be possible to apply to a judge for a warrant that would
allow you to enter on any number—potentially an infinite number—of
occasions. If you think about released terrorist offenders on
licence, their licences can last a very long time—for example, 10 or
15 years—so perhaps the Committee may want to think about
whether it is appropriate to have a power that would authorise
multiple entries into a person’s premises throughout 10 or 15 years.
The power of multiple entry under warrant does exist when you
are talking about a live operation, and the police find that quite
useful. I am not quite sure whether it is justified in the context of
this particular risk.”––[Official Report, Police, Crime, Sentencing
and Courts Public Bill Committee, 18 May 2021; c. 51.]

Since this is our first chance to discuss small points of
detail in the Bill, it would be helpful if the Minister
could respond to the point that Jonathan Hall, QC,
made.

Furthermore, on clause 158 Jonathan Hall, QC, had
a question about the purpose of this search, in that the
clause is drafted in a way that makes its scope wider
than that of the Terrorism Prevention and Investigation
Measures Act 2011. Can the Minister say what precisely
is the purpose of the search, and can she respond to the
point made by Jonathan Hall, QC, that it may be that
the purpose of the search goes a bit wider than necessary?

Finally, Jonathan Hall, QC, said in March that the
Government have not taken any steps in the Bill to
address the fact that there is no proof that the desistance
and disengagement programme for released terrorists is
working. Can the Minister point us to anything in the
Bill or elsewhere that addresses that point?
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Victoria Atkins: I join the hon. Lady in paying tribute
to Saskia Jones and Jack Merritt, whose lives were
tragically cut short in a horrific manner in Fishmongers’
Hall. I am really pleased that these clauses meet with
the approval of both the Government and the Opposition
parties, so that we are able to make some very substantial
changes, as recommended by Jonathan Hall, QC. He
examined the legislation with great care and attention
following the commission from the Home Secretary
and the Lord Chancellor.

The hon. Lady asked me a few questions. If I may, I
will write to her on the point about the statistics; I do
not have the statistics to hand, I am afraid, but I will
write to her with them. She asked about the ability
under clause 159 for officers to apply for a multiple
entry ability warrant. The reason for that ability is that
we anticipate that there will be a very small number of
cases in which counter-terrorism police officers believe
that a warrant permitting multiple entry is required. An
application by the police will only be made following
cross-agency work, including discussion with probation
services on the justification for a warrant and its appropriate
scope. Ultimately, of course, it would be for the court to
decide, and clause 159 is clear that the court should
issue the warrant only if it is satisfied that such authorisation
is necessary for purposes connected with protecting
members of the public from a risk of terrorism.

To reassure colleagues, Parliament has previously
agreed to the creation of premises search powers that
permit multiple entries. For example, the search power
under section 56A of the Counter-Terrorism Act 2008
provides for that, and it was inserted by the Counter-
Terrorism and Border Security Act 2019. I hope that as
we felt able to do that in that legislation, we will feel able
to do the same in the Bill, given all the safeguards.

The hon. Lady asked about the purpose of a search.
The personal search will provide the police with the
means of conducting assurance checks. We envisage
that in the majority of cases, they will be checks on
whether a relevant terrorist offender is in possession of
something that could be used to harm or threaten a
person—a weapon or a fake suicide belt, for example—but
there may be other limited scenarios in which a personal
search for something that appears innocuous may be
necessary for purposes connected with protecting members
of the public from a risk of terrorism. An example
would be a personal search to check whether the offender
was in possession of a mobile phone in violation of
their licence conditions.

This provision gives a better means of monitoring
risk, because a contraband phone would be unlikely to
meet any definition of something that could be used to
threaten or harm, but depending on the offender’s
background, it might embolden them to make contact
with their previous terrorist network, enable them to
access materials useful in preparing an act of terrorism,
or provide a route for them to radicalise others. I hope
that I have addressed the hon. Lady’s concerns.

Question put and agreed to.

Clause 157 accordingly ordered to stand part of the Bill.

Clauses 158 to 161 ordered to stand part of the Bill.

Schedule 18 agreed to.

Clause 162 ordered to stand part of the Bill.

Clause 163

REHABILITATION OF OFFENDERS

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): I beg to move
amendment 134, in clause 163, page 180, line 23, at end
insert—

“(A1) The Rehabilitation of Offenders Act 1974, as it forms
part of the law of England and Wales, is amended as follows.”

This amendment is consequential on Amendment 143.

The Chair: With this it will be convenient to discuss
Government amendments 135 to 143.

Chris Philp: It is, as always, a pleasure to serve under
your chairmanship, Mr McCabe, and an equal pleasure
to follow the Under-Secretary of State for the Home
Department, my hon. Friend the Member for Louth
and Horncastle.

Amendment 142 relates to the Rehabilitation of
Offenders Act 1974, which sets out a rehabilitation
period for orders on conviction that impose prohibitions
and other penalties. The rehabilitation period is equal
to the duration of the period for which the order is
specified to have effect. The amendment seeks to put
beyond doubt that where the court imposes any provisions
in an order, that attracts a rehabilitation period and
requires disclosure in a way that is similar to when
orders impose prohibitions and penalties. A provision
may say, for example, that a person should, or should
not, engage in a particular activity. Any provision, of
whatever nature, triggers the disclosure requirement
until such time as the provision ends. Amendment 142
makes that clear.

Amendment 138 is in a somewhat similar spirit. It
relates to orders that set out that they have effect until
the occurrence of a specified event. The court may
make provision for some orders to have effect indefinitely,
or until a further order is made in respect of the subject.
Those orders might include disqualifications, restraining
orders, sexual harm prevention orders and criminal
behaviour orders. The amendment is intended to put
beyond doubt that where such provision is made in the
order, the rehabilitation period and the accompanying
disclosure requirement end only when the order ceases
to have effect, so once again, it is clarifying. The rest of
the amendments in this group—134 to 137, 139 to 141,
and 143—are technical amendments that make corrects
to various cross-references.

2.45 pm

Amendment 134 agreed to.

Amendments made: 135, in clause 163, page 180,
line 24, leave out

“of the Rehabilitation of Offenders Act 1974”.

This amendment is consequential on Amendment 143.

Amendment 136, in clause 163, page 180, line 25, leave
out from “sentences)” to “is”.—(Chris Philp.)
This amendment is consequential on Amendment 143.

Alex Cunningham (Stockton North) (Lab): I beg to
move amendment 9, in clause 163, page 180, line 30, leave
out from “for” to “or” in line 32 and insert

“a serious violent, sexual or terrorism offence specified in
regulations made by the Secretary of State by statutory instrument”.
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[Alex Cunningham]

This amendment would make the list of offences subject to lifelong
disclosure specified in regulations rather than set in primary legislation.

Clause 163 would allow some custodial sentences of
over four years to become spent after a certain period of
time, excluding convictions for serious sexual violence
and terrorist offences. It would also reduce the existing
rehabilitation periods for certain other disposals given
or imposed on conviction. I am pleased to say that we
are very supportive of the Government’s direction of
travel on criminal record reform, although as ever, I
wonder whether it can go that little bit further, and do
all the more good for it. The focus on employment
discrimination is correct: we know that employment is a
critical factor in preventing reoffending and maintaining
the wider wellbeing of people with criminal records.
One proven way to help people with criminal records
into work is to reduce the period for which they have to
disclose their record. These changes will impact as
many as 50,000 people a year, and will make an appreciable
difference to their life.

While we are supportive of the Government’s efforts
to help people with criminal records into work, I note
that the charity Unlock, which specialises in this area,
has said that it

“cannot agree that the white paper proposals alone will have an
appreciable impact on reoffending or employment.”

The reforms are welcome, but a major concern of
ours is that they are not necessarily grounded in evidence.
Let me be clear: there is evidence that reducing spending
periods will reduce discrimination and help people with
criminal records into employment, and that being in
employment is one of the most important factors in
preventing reoffending. However, there is not evidence
that the specific reductions that the Government have
proposed are the most effective way of reducing employment
discrimination and/or preventing reoffending. As Unlock
noted in its response to the White Paper,

“Even where there are reductions, the MoJ has not discussed
how or why they have arrived at these figures. While Unlock do
support these reductions, it is concerning not to see a base of
evidence offered for those choices, or even a broader public policy
justification. To see disclosure reduced from two years to one year
is positive; but why is one year the correct length? Why not six
months, or 18 months?”

Policies are more likely to achieve their aims if they
are rooted in clear evidence. Can the Minister share
with us the Department’s reasoning in coming up with
these numbers? I agree that a shorter spending time is
better, but I am interested in why the Government have
chosen to place the limits where they have.

It has been only a few years since the Government’s
previous set of radical reforms in this area came into
force under the Legal Aid, Sentencing and Punishment
of Offenders Act 2012, having been proposed in the
2012 Ministry of Justice “Breaking the Cycle” White
Paper. I am sure the Government would agree that it is
preferable to get it right this time, and not need another
set of so-called radical reforms a few years hence.

I turn to the impact on children’s spending periods.
Under the Bill, children’s rehabilitation periods continue
to be half those of adults. The Youth Justice Board
queries whether that is the correct way to do it and
advocates instead for an approach that takes into account
the differences in child offending patterns. It sounds

eminently sensible to me that the Government should
base child rehabilitation periods on evidence of child
reoffending and what actually works to rehabilitate
children, rather than simply halving the number in the
adult model. I would be interested to hear from the
Minister whether his Department has given any
consideration to that, or might look at it in the future.

That said, the Opposition are certainly in favour of
the proposals on child rehabilitation periods, as we
would like them to be reduced. As the Howard League
notes in its briefing, the impact of the childhood criminal
record system in England and Wales is

“extremely punitive by international standards”.

These proposals will help more people who commit an
offence as children to turn their lives around and move
away from offending behaviour, so we are glad to support
them. However, I put on record the Opposition’s concern
that these proposals for child rehabilitation periods will
still exclude those who turn 18 before conviction. I will
speak further on this next week when we come to the
relevant new clauses that we have tabled, but it causes us
disquiet that not every child who commits an offence
will have a child rehabilitation period. That is especially
relevant because the number of children who turn 18 while
awaiting trial is increasing as a result of the unprecedented
court backlog.

Finally, before I turn to the amendments, I want to
touch on the fact that this direction of travel, welcome
though it certainly is, makes some disparities in the
disclosure regime even wider. One example is motoring
offences, which I will speak about shortly in relation to
amendment 165. I would welcome information about
the work ongoing in the Department on this topic that
could reassure us that the Government’s ambitions are
not limited to these proposals.

I will be relatively brief on amendment 9, but first I
thank Unlock for its helpful input. Amendment 9 would
mean that the list of offences that are subject to lifelong
disclosure was specified in regulations, rather than in
primary legislation. This is effectively a future-proofing
amendment, which will make future Government reforms
in this area easier to achieve. The list could be more
easily amended over time in response to changing needs
and circumstances.

The Bill provides that some convictions that previously
led to a sentence of more than four years should become
spent after seven years. Before this, all sentences of
more than four years had to be disclosed for life. There
will be a tremendous positive impact on the lives of
people with criminal records covered by this proposal.
The reach of the policy is clearly restricted, because the
Ministry of Justice proposes that

“serious sexual, violent and terrorist offences”

be excluded, and I make it clear that we have no
opposition to that restriction.

The offences that will be excluded are those covered
by schedule 18 of the sentencing code. That in itself
illustrates why it would be simpler to keep the list in
regulations. After the sentencing White Paper was published,
but before the sentencing code became law, the Lord
Chancellor intended to use the list from schedule 15 of
the Criminal Justice Act 2003 to determine which
offences would be excluded. This list fulfils a similar
purpose, but I think that demonstrates the point I am
trying to make.
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In fact, I hope that schedule 18 of the sentencing
code is more appropriate, because Unlock has estimated
that around 65% of all sentences of over four years are
imposed for crimes on the list in schedule 15 of the
Criminal Justice Act, meaning that the Government’s
proposals would affect only a minority of those with
criminal records. Furthermore, the offences listed in
schedule 15 had a very wide range of outcomes: 27% of
schedule 15 offences in 2019 received only community
orders, despite being classified as serious. It would be
helpful to hear some reassurance from the Minister that
schedule 18 is more fit for purpose. Regardless, I am sure
that he can understand the benefits of future flexibility.
I hope that he will support this simple amendment.

I turn to amendment 165.

The Chair: No, I think it would be better to stick to
the sequence on the selection list.

Chris Philp: Given your direction, Mr McCabe, I will
not speak to clause 163 substantively just yet—or, indeed,
to amendment 165—but will speak narrowly and specifically
to amendment 9.

I understand the spirit of the shadow Minister’s
amendment, but I observe that it is not often that the
Opposition propose conferring on Government regulation-
making powers that they have not asked for. It is usually
the other way around, is it not?

The Government take the view that schedule 18 of the
sentencing code sets out the list of most serious offences.
They are the same offences used to assess dangerousness.
Using schedule 18 ensures simplicity and consistency
between assessing dangerousness and requiring longer
disclosure. We think it is more straightforward and
transparent for those people subject to disclosure
requirements to know that that is not a moving target;
they know the list is fixed and will not change.

The power that the shadow Minister generously proposes
conferring on the Government might lead to unpredictable
changes for the people affected. For those two reasons—
predictability and consistency—we prefer to set things
out in statute, as is currently proposed, via schedule 18
of the sentencing code.

I will briefly answer one question that the shadow
Minister posed—I might address some other questions
later—on research on whether these are the right lengths
of time, or whether more can be done in future. Yes, I
confirm that we will continue to look at this, and to
conduct research as appropriate to ensure that the
balance is struck between rehabilitation and protecting
the public.

Alex Cunningham: The fact that the Government
have missed the point about the narrow application of
the measure and how very few people will be caught by
it is lamentable. I will not press the amendment to a vote
at this stage, but we may well revisit the matter in future.
It is great to have such provisions, but they affect only a
minority of people in the criminal justice system, when
they could benefit so many more. I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Amendments made: 137, in clause 163, page 181, line 27, at
end insert—

“(3A) In subsection (2) (rehabilitation periods), in the words
before paragraph (a), for ‘(3) and’ substitute ‘(2A) to’.”

This amendment and Amendments 138 to 140 make provision about the
rehabilitation period that applies to a person who is subject to a relevant
order where the last day on which the order is to have effect is not
provided for by or under the order.

Amendment 138, in clause 163, page 182, line 8, at
end insert—

“(4A) After subsection (2) (and after the table in
subsection (2)(b)) insert—

‘(2A) Subsection (2B) applies where provision is made by or
under a relevant order for the order to have effect—

(a) until further order,

(b) until the occurrence of a specified event, or

(c) otherwise for an indefinite period.

(2B) The rehabilitation period for the order is the period—

(a) beginning with the date of the conviction in respect of
which the order is imposed, and

(b) ending when the order ceases to have effect.’”

See the explanatory statement for Amendment 137.

Amendment 139, in clause 163, page 182, line 9, leave
out subsection (5) and insert—

“(5) For subsection (3) (rehabilitation period for community
etc order which does not provide for the last day on which the
order has effect) substitute—

‘(3) The rehabilitation period for a relevant order which is not
otherwise dealt with in the Table or under subsections (2A) and
(2B) is the period of 24 months beginning with the date of
conviction.’”

See the explanatory statement for Amendment 137.

Amendment 140, in clause 163, page 182, line 11, at
end insert—

“(5A) In subsection (4)(b) (rehabilitation period for other
sentences), for ‘subsection (3)’ substitute ‘any of subsections (2A)
to (3)’.”

See the explanatory statement for Amendment 137.

Amendment 141, in clause 163, page 182, line 29, after
“order” insert “—(a)”.

This amendment and Amendment 142 make provision about the
rehabilitation period that applies to a person who is subject to an order
which imposes requirements or restrictions on the person or is otherwise
intended to regulate the person’s behaviour.

Amendment 142, in clause 163, page 182, line 31, at
end insert “, and

(b) for paragraph (g) substitute—

‘(g) any order which—

(i) imposes a disqualification, disability, prohibition,
penalty, requirement or restriction, or

(ii) is otherwise intended to regulate the behaviour of
the person convicted,

and is not otherwise dealt with in the Table,’.”

See the explanatory statement for Amendment 141.

Amendment 143, in clause 163, page 182, line 31, at
end insert—

“(8A) In section 6(5) (the rehabilitation period applicable to a
conviction), for the words from ‘by virtue of’ to ‘or other penalty’
substitute ‘to an order within paragraph (g) of the definition of
“relevant order” in section 5(8) above’.

(8B) In section 7(1)(d) (limitations on rehabilitation under the
Act), for ‘or other penalty’ substitute ‘, penalty, requirement,
restriction or other regulation of the person’s behaviour’.

(8C) In paragraph 5(b) of Schedule 2 (protection for spent
cautions), after ‘prohibition’ insert ‘, requirement’.”—(Chris Philp.)

This amendment makes amendments to the Rehabilitation of Offenders
Act 1974 that are consequential on or otherwise related to the
amendments to that Act made by Amendment 142.

617 61817 JUNE 2021Public Bill Committee Police,Crime,Sentencing and
Courts Bill



Alex Cunningham: I beg to move amendment 165, in
clause 163, page 182, line 45, at end insert—

“(12) The Legal Aid, Sentencing and Punishment of
Offenders Act 2012 (Commencement No. 9, Saving Provision
and Specification of Commencement Date) Order 2014
(S.I. 2014/423) is amended by the omission of article 3.”

This amendment would provide that the changes to the rehabilitation
periods in the Rehabilitation of Offenders Act 1974 made by
sections 139 and 141 and Schedule 25 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 would apply to road traffic
endorsements.

As I mentioned, the welcome changes in clause 163
widen some disparities in the disclosure system, leaving
certain offences extremely out of step with others. A
particularly notable area where the discrepancy would
manifest itself is motoring offences. That was raised in
the evidence session by Sam Doohan of Unlock and
Helen Berresford of Nacro. I thank Nacro for its input
on this amendment.

A person who is convicted of, or receives a fixed
penalty for, an offence listed on schedule 2 of the Road
Traffic Offenders Act 1988 is required to disclose that
information for a period of five years if they were an
adult when convicted, or of three years if they were a
juvenile when convicted. Motoring convictions have
some of the longest rehabilitation periods when it comes
to criminal record disclosure. In fact, adult motoring
convictions that receive an endorsement at court have a
five-year rehabilitation period. That means that, under
the Bill, a minor motoring offence would be disclosed
for more time than some custodial sentences and become
even more of an outlier in the disclosure regime.

As Sam Doohan said in an evidence session:

“People end up having to disclose, say, a speeding ticket for five
years, which is longer than if they had gone to prison for a
year.”––[Official Report, Police, Crime, Sentencing and Courts
Public Bill Committee, 20 May 2021; c. 99, Q155.]

I am sure that the Government recognise the nonsense
in that. Current rules already have a disproportionate
impact on people who apply for jobs because they have
to disclose those convictions for five years. Now that
will be even more disproportionate because they will
often have to disclose for far longer than for non-motoring
offence convictions that receive the same disposal. That
affects a large number of people; more than half of all
convictions every year relate to motoring offences.

3 pm

The amendment would remove the blanket five-year
rehabilitation period for motoring convictions, aligning
the rehabilitation period with other convictions as set
out in the table in section 5(2) of the Rehabilitation of
Offenders Act. That means that for an adult motoring
conviction that leads to a fine, the person would receive
a one-year rehabilitation period, as for any other fine.
For an adult motoring conviction that leads to a custodial
sentence, the rehabilitation period would match the
current periods for those sentences.

There is a real need for change and I hope the
Government agree that the Bill is a good opportunity to
move forward. The progress that the Government have
made in relation to other criminal records will not be
felt in cases where there is a motoring offence element.
As in other instances where there is more than one
disposal within the same proceedings, the disposal with
the longest rehabilitation period determines when a
conviction is spent. Motoring offences, with such a long

rehabilitation period, have a dragging effect on other
unspent convictions because none of an individual’s
convictions becomes spent until they all do.

We are concerned that if we do not address the
outlier of motoring offences, the Government’s positive
efforts to shorten disclosure periods for prison and
community sentences will be undermined. For example,
if somebody is convicted of a motoring offence when
serving a community order, the offence that resulted in
the community order will be dragged into the motoring
offence’s disclosure period, leading to its being disclosed
for significantly longer.

The impact can be serious because employment
discrimination against people with criminal records is
universal—it does not necessarily matter what the offence
is. Nacro told me that it has supported people through
its criminal records support service, but sometimes a
job offer is withdrawn due to previous motoring convictions,
which bear no relation to the job role. I understand that
the Government may think that motoring offences need
longer disclosure periods for insurance purposes, but
that information could be made available to insurers by
other means, instead of having a blanket disclosure period.

I am sure that the Government do not want their
widely celebrated efforts to be undermined by that
oversight, so I hope that they will join us in supporting
the amendment.

Chris Philp: As the shadow Minister said, the amendment
would change the current rehabilitation period for
endorsements that are imposed in respect of motoring
convictions from five years to nil. Unless another disposal
is given for the same motoring conviction that attracts a
separate rehabilitation period, the amendment would
result in some motoring convictions being spent immediately
and having no rehabilitation period.

It is worth saying that the Department for Transport
leads on the rehabilitation periods for motoring penalties.
It is a complex area with a combination of fines, driving
bans and penalty points, as well as community and prison
sentences, which are an important part of the system to
reduce dangerous and careless behaviour on our roads. That
includes the way in which the provisions interact with
the insurance system, as the shadow Minister said.

Clearly, if someone gets speeding points and that has
consequences for their insurance premium for some
time, it is a disincentive to drive dangerously. There is
also a reasonable link between someone who drives
carelessly or dangerously and the risk they pose, which
leads to higher insurance premiums. There is therefore a
certain justice to that link.

The range of penalties and the current penalty points
system has been developed to prevent low standards of
driving behaviour, which have the potential to cause
serious harm to other road users and, in the worst cases,
death. That approach has been successful over the past
few decades, under Governments of both colours, because
road deaths have, mercifully, been decreasing.

Given the complexity of the subject, we do not propose
to make the change that the shadow Minister suggests
just now, but I can commit to conducting further research
and investigation into the matter. The shadow Minister
made the point about a longer disclosure period for
driving causing other matters to be disclosed for a
longer period than would otherwise be the case, with
the consequent impact on employability. We will conduct

619 620HOUSE OF COMMONSPublic Bill Committee Police,Crime,Sentencing and
Courts Bill



further research into this area to ensure that we get the
balance right and continue the positive direction of
travel on safer roads, while at the same time ensuring
that we facilitate rehabilitation.

Alex Cunningham: That is a helpful response from the
Minister and I welcome the things that he had to say,
particularly in relation to reviewing the issue in future. I
do not intend to press the amendment to a vote. I
understand that there is considerable cross-party support
elsewhere for this approach to ironing out the anomaly,
so I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause, as amended, stand
part of the Bill.

Chris Philp: The shadow Minister has already touched
on the substance of the clause, so I do not want to
repeat what he so eloquently laid out for the Committee
a little earlier. In substance, the clause amends the
Rehabilitation of Offenders Act 1974 to enable an
individual’s conviction to be spent earlier than would
otherwise be the case. The reason for doing that is to
enable people to rehabilitate and get back into work
sooner than would otherwise be the case. However, we
recognise that for the most serious offences, we want the
conviction never to be spent—hence the exclusion defined
by offences covered by schedule 18 of the sentencing
code, which we discussed a couple of minute ago. For
other offences, both for adults and for people under 18,
the spending periods are reduced.

The shadow Minister asked earlier how we arrived at
those particular times. We have looked at the data on
reoffending, engaged widely with stakeholders and various
groups in the sector that have an interest in this issue,
and we have arrived at the reductions that we have. We
think the reductions strike a balance between providing
an earlier opportunity for rehabilitation on the one
hand, and providing additional public protection and
protection for employers on the other.

Of course, no Government or Ministers have a monopoly
on wisdom—except, of course, my hon. Friend the
Member for Louth and Horncastle—but we think this
is a good starting point and a step in the right direction,
as the shadow Minister has said already. However, we
will continue to research in this area and will keep it
under scrutiny, to ensure that the balance struck is the
right one. I am pleased that stakeholders generally, and
the shadow Minister, welcome this move.

Question put and agreed to.

Clause 163, as amended, accordingly ordered to stand
part of the Bill.

Clause 164

BRITISH SIGN LANGUAGE INTERPRETERS FOR DEAF

JURORS

Alex Cunningham: I beg to move amendment 147, in
clause 164, page 183, line 10, after “interpreter” insert

“or language and communication service professional”.

This amendment would expand the provision of the clause to include
other language and communication service professionals such as interpreters
for Deafblind People, lipspeakers, notetakers, Sign Language interpreters,
Sign Language Translators, and Speech to Text Reporters.

The Chair: With this it will be convenient to discuss
the following:

Amendment 148, in clause 164, page 183, line 13, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 149, in clause 164, page 183, line 14, leave
out “interpreters” and insert “such interpreters or
professionals”.

This amendment is consequential on Amendment 147.

Amendment 150, in clause 164, page 183, line 16, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 151, in clause 164, page 183, line 18, after
“interpreter” insert “or professional”.

This amendment is consequential on Amendment 147.

Amendment 152, in clause 164, page 183, line 20, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 153, in clause 164, page 183, line 25, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 154, in clause 164, page 183, line 28, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 155, in clause 164, page 183, line 30, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 156, in clause 164, page 183, line 33, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 157, in clause 164, page 183, line 34, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 158, in clause 164, page 183, line 37, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 159, in clause 164, page 183, line 39, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 160, in clause 164, page 184, line 3, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Amendment 161, in clause 164, page 184, line 8, after
“interpreter” insert

“or language and communication service professional”.

This amendment is consequential on Amendment 147.

Clause stand part.
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Alex Cunningham: Clause 164 will amend the law to
allow British Sign Language interpreters in jury deliberation
rooms. This change will enable profoundly deaf people
who use sign language to serve as jurors. The Opposition
are supportive of the clause, and we are pleased to see
the Government taking steps to include differently abled
citizens in the processes of our criminal justice system. I
pay tribute to my hon. Friend the Member for Nottingham
South (Lilian Greenwood) for her work on behalf of
deaf people, particularly on this issue.

Jury service is a centuries-old civic obligation. We all
have to play our role when the time comes, and it is only
right that deaf people should be able to play their part
in society as equal to everyone else. As the former chief
executive of the British Deaf Association, David Buxton,
has said, the change was

“long, long, overdue but very welcome.”

The Royal National Institute for Deaf People also
welcomed the clause, but thinks it could go further—a
point I will come to when I turn to the Opposition
amendments.

The Juries Act 1974 makes no provision for the
maximum number of jurors; that is governed by common
law, under which it is a long-established principle that a
jury consists of 12 persons. It is common law that
prohibits a 13th person.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
We all wish to do whatever we can to help those with a
disability, but has the hon. Gentleman costed this for
the taxpayer? Obviously, some trials go on for many
days, and interpreters may charge £20, £30 or £40 an
hour.

Alex Cunningham: It is a Government proposal to
introduce interpreters in this situation, so perhaps the
Minister can answer that question later. I would like the
provision extended, as the hon. Gentleman will hear
when I speak to the Opposition amendments.

The clause amends the common law “13th person”
rule by adding new provisions to the 1974 Act to allow
British Sign Language interpreters to assist deaf jurors,
including in the course of their deliberations. The
Government acknowledge in their equality impact statement
that other individuals who might require the assistance
of a third party will not benefit from the clause. The
statement says:

“Where third party assistance is currently required in the jury
deliberation room, efforts will be made to arrange for other jurors
to provide this, wherever possible. For example, blind and partially
sighted jurors can be assisted by a fellow juror reading out
documents. However, we recognise this proposal is limited to
profoundly deaf jurors who require a BSL interpreter and does
not extend to other individuals with disabilities who, in order to
serve effectively as a juror, would require the assistance of a third
party (other than a fellow juror) in the jury deliberation room. We
intend to keep this issue under review.”

It is welcome that the Government will keep the issue
under review, but we could go further now. The Bar
Council articulated the point well:

“If reasonable adjustments are to be made for jurors such as
these who are otherwise disqualified, then adjustments should be
made for all, otherwise a potential juror who is not able to
understand British Sign Language (BSL) may feel discriminated
against, as may a juror whose disability of disadvantage is not
catered for by Clause 164.”

Could the Minister share with the Committee how
his Department plans to review the extent of the provisions?
I am sure the Committee would feel more comfortable
moving forward with the clause if we knew a bit more
about the Government’s plans in this area. It would be
particularly good to hear whether there are plans to
extend the use of the new provisions beyond people
who are differently abled to people whose comprehension
of English is insufficient for them to comprehend the
proceedings fully.

I would welcome the Minister’s thoughts on another
issue raised in the Bar Council’s submission to the
Committee. It raised concerns about the position of a
juror in retirement. Our jury system guards the collective
nature of jury deliberations, in that deliberations are
confidential, and nothing is allowed to influence them.
Subsection (3) contains provisions on that matter, including
measures that put an interpreter under the same restrictions
as a juror as regards carrying out research and disclosing
deliberations. It makes it an offence for the interpreter

“intentionally to interfere in or influence the deliberations of
the jury”.

If the Committee will bear with me, I will quote at
length from the Bar Council’s submission, as it raises an
important, though hopefully rare, possibility that needs
to be safeguarded against, and I would welcome the
Minister’s thoughts on it:

“as soon as a thirteenth person is introduced into the jury,
particularly during deliberations, the equilibrium of that jury is
disturbed. All the input the hearing-impaired juror receives is via
the interpretation—and the emphasis is on interpretation—of the
thirteenth person, the interpreter.

That interpreter will have to control the deliberations so that
they can interpret everything to the one juror. Any asides, cross-
speaking or remarks which are not properly heard will not be
transmitted and so the interpreter will become a sort of de facto
second foreperson, controlling discussions. Inevitably their conduct
will influence how the deliberations proceed.

Because a jury is kept private, any misconduct by any juror can
only be reported by the other jurors. Although this does not
happen frequently, it is not a rare occurrence; human nature being
what it is. At present, anything amiss that occurs during deliberations
is inevitably 16 witnessed by the rest of the jury, and if any single
juror misconducts themselves the rest of the jury are obliged to
report it. This is impossible in the case of the private communications
between an interpreter and a deaf juror. Should either or both
misconduct themselves, the whole premise upon which the integrity
of the jury is based—that all witness the behaviour of each
other—would break down and no one would know. For example,
should an interpreter fail to interpret properly, no one would ever
know. This is not to say that one should assume this will happen
and that it is a reason not to permit interpreters. The fundamental
objection is that the jury system can only work because it is the
jury collectively which polices itself. That safeguard is removed if
two people in retirement—the interpreter and the deaf juror—are
participating in the deliberations in a way which the rest of the
jury are excluded from and so cannot monitor.”

3.15 pm

I stress that that possibility, which may be rare but is
not fantastical, does not impinge upon the Opposition’s
support for the clause. However, it is a serious and
important point, which I am sure that the Minister gave
some thought to in constructing the proposal. I would
be grateful if he could share his thoughts on how such a
situation could be handled were it to arise.

I thank the RNID for its help and support on
amendments 147 to 161, and I specifically thank my
hon. Friend the Member for Nottingham South for her
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work on them too. They touch on a point that I raised
in my previous speech: the concern that clause 164 does
not go far enough, so lots of people are excluded from
jury service. The Government are at least trying to
expand provision for deaf jurors, but the clause as
drafted meets the communication needs within deliberation
rooms for a relatively small proportion of potential
deaf jurors.

Of the 12 million people across the UK living with
some form of hearing loss, around a million have severe
or profound hearing loss, and just over 100,000 are
likely to use British Sign Language as their main or
primary language. Many other deaf people utilise other
forms of communication support, the most common
being a speech-to-text reporter, but the clause makes no
provision for those people to have their communications
needs met.

We would like to see the scope of the clause expanded
so that there is discretion within the system, if it is
approved in individual cases, for other forms of
communication support to be provided as an alternative
to a BSL interpreter. The clause as drafted imposes a
single form of support for deaf people without considering
their individual needs or the diversity of communication
support that people prefer to use. While it is right that
support is provided to BSL users, it is disappointing
that a system that allows judges discretion to provide
communication support limits the support that can be
provided in deliberation rooms to BSL interpreters.

There are many different kinds of language and
communication professionals, including: sign language
interpreters, who enable communication between deaf
sign language users and hearing people; speech-to-text
reporters, who type every word that is spoken, and the
text appears on the screen; note takers, who type a
real-time summary of what is being said, and the text
appears on the screen; lipspeakers, who repeat every
word that is said without using their voice, so that
people can lip read them easily; and interpreters and
communicator guides for people who are deafblind.

The amendment is widely drafted, so it is not prescriptive;
it would simply extend the discretion for judges, to
allow them to make adjustments on a case-by-case
basis, which puts the deaf person at the centre of
deciding their communication needs. Although it may
be the case that not all of those could and should be
used in a justice setting, it does not make sense to limit
the allowed provision in primary legislation to BSL
interpretation, as the clause does.

The RNID tells me that the clearest case for extension
is with speech-to-text reporters—a commonly used form
of communication support for those who cannot always
follow speech but do not use BSL. Given that the clause
allows the judge to make an individual assessment on
the need for communication support, it is not clear to
me why we need to limit it to that single form. Both the
clause and the explanatory note are clear that the onus
within the system will be on judges to make an individual
assessment and then, where the judge considers that the
assistance of a BSL interpreter would enable the person
to be capable of acting effectively as a juror, the judge
may appoint one or more interpreters to provide that
assistance, and affirm the summons.

As the RNID has said:

“It is contradictory to require judges to make an individual
assessment, but only empower them to offer a single solution.”

The decision lies with the judge; the amendment will
just give them a wider choice. I hope that the Government
will support the amendment to provide judges with
wider discretion to allow deaf people to engage with
jury proceedings, which is surely just realising the full
intention of the original clause.

Chris Philp: I thank the shadow Minister for his
speech. Interestingly, it pulled in two different directions.
On the one hand, he quoted the Bar Council’s concerns
about whether the jury principle might be undermined,
but then he moved a series of amendments that would
considerably increase the scope of the clause. Those two
points clearly pull in opposite directions, perhaps suggesting
that the clause as drafted is about in the right place.

As the shadow Minister eloquently laid out, once
again, clause 164 permits a stranger—a so-called
13th member—to enter the jury room where that person
is a British sign language interpreter, to assist a deaf
juror in participating in the proceedings. Both sides of
the House have agreed that that is a good idea. The
shadow Minister read out a quote from the Bar Council
that raised some concerns about the sanctity of the jury
room being infringed. That is of course an important
principle in law. I sat as a juror at Croydon Crown court
during the summer recess a couple of years ago, so I
know that that is something that the system protects
fiercely, and rightly so.

I assure the shadow Minister and the Bar Council
that several safeguards are in place to ensure the BSL
interpreter cannot unduly influence proceedings. They
have to sign an agreement that includes confidentiality
and other provisions, and undertake not to engage in
any behaviour that might be of concern. They swear an
oath to the same effect, and breaking it would be a
criminal offence. Only BSL interpreters on the proper
register can be used, so someone cannot be picked off
the street and wander in; it has to be somebody who is
on the approved register to start with.

The shadow Minister asked about the possibility of
error. I believe that the intention is to have two BSL
interpreters present just in case one makes a mistake or
loses attention for a moment, so there is a safeguard
there. Of course, if any member of the jury witnesses
behaviour that concerns them, it is always open to them
to report the matter to the trial judge. I hope that the
safeguards that I have just outlined address the points
that the shadow Minister and the Bar Council raised.

Maria Eagle (Garston and Halewood) (Lab): If jurors
break their oaths and say things outside or reveal things
that they should not, there can be contempt proceedings
and punishments. Will the same punishments apply to
the interpreters? The Minister has set out a number of
contractual arrangements, which are all well and good,
but will the same obligations lie upon the interpreters as
lie upon jurors?

Chris Philp: Yes, I believe—in fact, I know, because it
is written down in front of me; that is not quite the same
thing, but let us assume it is for these purposes—that
the provisions create a new offence where a BSL interpreter
intentionally interferes in or influences the deliberations
of the jury in the proceedings before a court. Yes, there
are now criminal provisions being introduced by the
clause.
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[Chris Philp]

I understand the spirit in which amendments 147 to
161were moved by the shadow Minister, and he mentioned
that the hon. Member for Nottingham South assisted in
their development. I understand that widening the type
of people who might be able to assist could help a wider
range of jurors, but there are some concerns about
going too far, too quickly.

As the shadow Minister pointed out, this is a significant
step. It is a significant departure from centuries of
established practice. Allowing a 13th person into the
jury room has never been done before. There is a feeling
among the stakeholders we consulted—the judiciary,
the Bar and so on—that we should take this one step at
a time. Let us start with British sign language interpreters
and see how that goes. If it is made to work successfully,
as we hope it will be, we can look in due course at
widening the range of people who might be accommodated.

There are also, I should add, potential capacity
constraints. For example, I am told that there are
150 registered BSL interpreters, but only 32 speech-to-text
reporters, so one might have issues with the number of
available people. This is an important step. Let us take
this one step first and then review it on an ongoing basis
to see whether we need to go further.

Alex Cunningham: I accept the Minister’s explanation
as far as the sanctity of the jury room is concerned, so I
can leave that to one side. However, in his last few
sentences he illustrated why there should be wider provision
in this area: so few people are available to provide the
services for the particular way he wants to take this
clause forward and serve deaf people. I think there is a
real opportunity to involve far more deaf people in the
system. For that reason, I will press the amendment.

Question put, That the amendment be made.

The Committee divided: Ayes 4, Noes 7.

Division No. 27]

AYES

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Clause 164 ordered to stand part of the Bill.

Clause 165

CONTINUATION OF CRIMINAL TRIAL ON DEATH OR

DISCHARGE OF A JUROR

Question proposed, That the clause stand part of
the Bill.

Chris Philp: This is a quick and simple clause. The
Office of the Parliamentary Counsel, which has been
drafting this Bill, spotted a stray reference in an old
piece of legislation to offences punishable by death in
the context of jury sizes. It goes back to the concept of

small war-time juries being unable to try certain offences
where the penalty was death. We no longer have the
death penalty, so the OPC thought it was a good idea to
tidy up the statute book by removing the reference.

Question put and agreed to.

Clause 165 accordingly ordered to stand part of the Bill.

Clause 166

REMOTE OBSERVATION AND RECORDING OF COURT AND

TRIBUNAL PROCEEDINGS

Alex Cunningham (Stockton North) (Lab): I beg to
move amendment 72, in clause 166, page 185, line 41, at
end insert—

“(8A) The Lord Chancellor may not make regulations under
subsection (8) unless the advice of the Senior Data Governance
Panel (or similar committee established for this purpose) has first
been sought on the provision which they would make.”

This amendment would require the Lord Chancellor to seek the advice
of the Senior Data Governance Panel before making regulations
governing the broadcast of court hearings.

The Chair: With this it will be convenient to discuss
the following:

Clause stand part.

Clause 167 stand part.

Alex Cunningham: I will be brief. Clause 166 replaces
temporary emergency provisions included in the
Coronavirus Act 2020, which allows for certain proceedings
to be observed remotely and recorded. At the same time
as replacing these temporary measures, clause 166 would
also extend them.

While the current emergency provisions cover only
criminal provisions, clause 166 extends coverage to civil
proceedings as well as proceedings across tribunals. The
Opposition believe firmly in the principles of open
justice. We believe the public should have a right to
witness proceedings taking place, unless it is in the
interests of justice not to do so. This is why we will
support clause 166 today. Nonetheless, we have a reservation
that we hope the Minister will be able to address.

Proposed new subsection 8 of clause 166 makes
provision for the Lord Chancellor to make regulations
to decide which types of proceedings can be broadcast
and what factors must be taken into account before this
can take place. These regulations can only be made if
the Lord Chancellor agrees, but no other external
stakeholders would be consulted in this process. This is
why we have tabled amendment 72.

As I am sure the Minister will understand, legal
proceedings often cover sensitive and painful topics
and, for many, just attending court or tribunal will be a
difficult time. For that reason, decisions regarding which
types of proceedings should be broadcast should not be
taken lightly.

3.30 pm

One aspect of the decision-making process that is
particularly sensitive is how any regulations made under
proposed new subsection (8) will impact the privacy of
court users. As the Legal Education Foundation explains,
if regulations are made under the proposed new subsection
without input from external experts, they may have
serious unintended consequences, including a chilling
effect on the types of claims and cases brought before
the courts.
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Amendment 72 seeks to provide a safeguard against
the unintended consequences that the Legal Education
Foundation touches on, by requiring the Lord Chancellor
to seek the advice of the Senior Data Governance Panel
before making regulations governing the broadcast of
court hearings.

The Minister will be familiar with the Senior Data
Governance Panel, but for the benefit of Committee
members who might not be, it was specifically established
to enable the Lord Chancellor and Lord Chief Justice to
access advice from external experts on changes to the way
in which information about court proceedings is made
public. Given that the panel already exists and currently
plays a central role in setting the approach for how decisions
are made on matters relating to privacy, it seems sensible
to us that the Lord Chancellor consults with the panel
in making any regulations under the proposed new
subsection. I look forward to the Minister’s response.

Chris Philp: Clauses 166 and 167 put on to a permanent
and sounder footing many of the measures that have
been used during the coronavirus pandemic to, first,
enable remote hearings to take place and, secondly,
where proper, to allow transmission of those hearings.
It is important to stress that at all times the judge
retains control of the proceedings and it is ultimately
for the judge in any particular hearing or trial to
decide what is appropriate. Nothing in the provisions
fetters that important judicial discretion and safeguard
over the management of any individual hearing or
proceeding.

On clause 166, over the past year, our courts and
tribunals have successfully and rapidly moved the bulk
of their proceedings online during the pandemic. Such
hearings have been vital in our court recovery.

It should be noted that in the civil and family jurisdictions,
and in tribunals, the ability to hold proceedings using
audio and video technology is not governed by legislation,
but is permissible under the court or tribunal’s inherent
jurisdiction. Accordingly, no legislation is needed to
enable remote hearings for those jurisdictions, in contrast
to the criminal jurisdiction, for which clause 168, which
we will consider shortly, makes provision.

Legislation is required to make sure that suitable
safeguards are in place to protect those taking part in a
hearing and ensure the proper administration of justice.
Clause 166 replicates some of the temporary powers
introduced during the coronavirus pandemic for that
purpose, future-proofs them and brings several new
jurisdictions into the regulatory framework. The clause
also allows courts and tribunals to provide transmissions
of proceedings either to individuals who have identified
themselves and requested access, or to specifically designated
locations.

As I have already pointed out, judges, magistrates
and anyone presiding over a tribunal panel retain the
ultimate discretion. Regulations made by the Lord
Chancellor, with the agreement of the Lord Chief Justice,
will govern much of this area and will enable the
regulations to be refined for particular circumstances or
applications.

Clause 167 makes several further safeguards in relation
to this matter permanent, with a few minor refinements.
For example, the clause prohibits the recording or
transmission of anyone remotely attending proceedings
in a list of major courts and tribunals, unless authorised

by the court or tribunal or the Lord Chancellor. It also
provides clarity by defining this offence as summary-only
as well as contempt, while making new provisions to
preclude double jeopardy. It enshrines some of those
important safeguards.

On amendment 72, which was moved by the shadow
Minister and would compel the Lord Chancellor to
seek the advice of the Senior Data Governance Panel,
we say that that is not necessary in legislation as set out
here. Of course the Government do not make the relevant
regulations in isolation. That is why secondary legislation
can be brought forward only with the concurrence of
the Lord Chancellor—a member of the Government—and
of the Lord Chief Justice. The Lord Chief Justice’s
concurrence is a very important safeguard.

Of course, in the formulation of regulations of this
nature, informal consultation will take place with a
number of bodies, including the SDGP, the judiciary,
court practitioners, Her Majesty’s Courts and Tribunals
Service and other interested parties. The SDGP does of
course advise, but it is worth pointing out that the
SDGP itself is not on a statutory footing and therefore
perhaps it is not appropriate to give it the sort of status
that the amendment proposes. That might also risk
interfering with the notion of judicial independence.
Therefore, although informal consultation with various
stakeholders and experts is of course important, we
think that the statutory obligation contemplated by
amendment 72 goes a little too far.

Alex Cunningham: I am content with the Minister’s
explanation. I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clauses 166 and 167 ordered to stand part of the Bill.

Clause 168

EXPANSION OF USE OF VIDEO AND AUDIO LINKS IN

CRIMINAL PROCEEDINGS

Alex Cunningham: I beg to move amendment 73, in
clause 168, page 189, line 30, at end insert—

“(d) the court has been provided with a physical and
mental health assessment of the person to whom the
direction relates confirming that proceeding via a live
audio link or live video link will not impede their ability
to understand or effectively participate in proceedings.”

This amendment would require the court to be provided with a physical
and mental health assessment of an individual before it could make a
direction requiring or permitting them to take part in criminal
proceedings through a live audio or video link.

The Chair: With this it will be convenient to discuss
the following:

Amendment 124, in clause 168, page 189, line 30, at
end insert—

“(d) in the case of a direction relating to a person under
the age of 18, the court considers that no other
method of dealing with the person is appropriate.”

This amendment would introduce a presumption against a direction for
a live video or audio link in criminal proceedings involving children.

Amendment 118, in clause 168, page 189, line 30, at
end insert—

“(4A) The court may not give a direction under this section
relating to the defendant in the proceedings unless that defendant
has previously been given the opportunity to state whether they
would prefer to appear in person and they have consented to
appearing via live audio link or live video link.”
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This amendment would provide defendants the opportunity and ability
to choose to appear in person rather than via audio or video link.

Amendment 119, in clause 168, page 189, line 45, at
end insert

“with particular reference to the following—

(i) where the person is a defendant, the existence of
impairments or other factors that may negatively
affect the defendant’s ability to participate effectively
in court proceedings;

(ii) the nature of the hearing, including the complexity
of the case and the matter being dealt with; and

(iii) the likely impact of the hearing on the rights of the
defendant, particularly if it puts the defendant at
risk of deprivation of liberty,”.

This amendment would require the court to consider a range of additional
factors which may affect the ability of the person to participate effectively
in proceedings when deciding whether a person should be able to
participate via audio or video link.

Amendment 125, in clause 168, page 190, line 6, at
end insert—

“(h) in the case of a direction relating to a person under
the age of 18—

(i) any need for additional support for that person to
enable them to take part in the proceedings
effectively,

(ii) the requirement to ensure that that person
understands the legal proceedings in which they
are participating, and

(iii) whether there are other more appropriate means of
requiring or permitting the person to take part in
the proceedings.”

This amendment sets out a range of considerations which the court
must take into account when considering a direction for a live video or
audio link in criminal proceedings involving children.

Amendment 74, in clause 168, page 190, line 10, at
end insert—

“(4) The Secretary of State may exercise the power in section 175(1)
so as to bring this section (and part 3 of Schedule 19) into force
only if the condition in subsection (5) is met.

(5) The condition in this subsection is that a review of the
impact of the expansion of audio and video links in criminal
proceedings has been conducted in accordance with subsection (6).

(6) The review mentioned in subsection (5) must—

(a) collect evidence of the impact of live audio and video
links on—

(i) sentencing and remand decisions,

(ii) the effective participation of defendants,

(iii) the experience of victims and witnesses, and

(iv) the cost to the wider justice system, including costs
borne by the police and prison systems; and

(b) be undertaken by a person who is independent of the
Secretary of State.

(7) The review mentioned in subsection (5) may also consider
any other matter which the person conducting the review
considers relevant.”

This amendment would ensure that the expansion in the use of audio
and video links will not be undertaken until an independent review of its
impact has been undertaken.

Clause stand part.

Amendment 75, in clause 175, page 193, leave out
line 37.

This amendment is consequent on Amendment 74.

Alex Cunningham: You will be pleased to know,
Mr McCabe, that this will be my last substantial speech
this afternoon. There are a couple of small ones to go,
but this will be the last substantial one.

Clause 168 expands the use of video and audio or live
links to a wide range of criminal proceedings. The
Government hope that expanding the use of live links
will allow courts to conduct criminal hearings remotely,
with defendants, witnesses, lawyers, and possibly jury
members attending remotely by audio or video link.
The proceedings include preliminary hearings, trials
before the magistrates and Crown courts, appeals and
sentencing hearings, to name just a few.

The rationale behind the clause seems somewhat
confused. As we know, the clause develops and expands
the framework for remote justice that was developed
during the pandemic. During the pandemic, video and
audio live links were required as an exceptional measure
to ensure that the wheels of the justice system could
continue turning. That makes it all the more confusing
that the Government are seeking to introduce clause 168
now, when thankfully we are in a different phase of the
pandemic altogether.

I wonder whether the Minister will explain the
Government’s thinking behind the clause—I am sure he
will. Is it, as some have suggested, a safeguarding measure
against, as unthinkable as it is, another pandemic-type
scenario hitting the country? If that is indeed the purpose
behind clause 168, it is something that the Opposition
could cautiously support, provided that certain safeguards
were built into the clause. The Opposition accept that
there are countless hearings—many of them administrative
in nature—where live links would allow them to be
completed more efficiently than proceedings in person.
None the less, I hope that the Minister will accept that
there are other circumstances and situations in which
the use of live links could have a profound impact on
fair trial rights. I will discuss that in detail when I come
to our amendment shortly.

It is also important to point out that clause 168 goes
quite some way beyond the measures implemented under
the Coronavirus Act 2020. As the Minister will know,
clause 168 would allow, for the first time, live links to be
permitted by a court in respect of juries—in other
words, remote juries. Although it is very welcome that
the Government have introduced a number of safeguards
in relation to remote juries—for example, jurors would
not be able to take part from home, and parties would
be able to appeal a direction for juries to sit remotely—the
Opposition are still concerned by this new power. The
Minister must accept that clause 168 as a whole, but
particularly in relation to juries, represents a momentous
change in our legal system, and it is concerning that it
seems to be based on little evidence and has been put
together largely without consultation. As Transform
Justice points out:

“The government has claimed that video and audio links in the
pandemic have been a huge success. But beyond the occasional
announcement on the number of links used, we have no evidence
on video and audio criminal hearings in the pandemic. No data

has been systematically collected and no research published.”

That is why the Opposition have tabled amendment 74,
which would compel the Government to seek a full
independent impact assessment of the effects of clause 168
before the expansion of audio and video links could
take place. The aim of the impact assessment is to show
what impact the roll-out of live links would have on
sentencing and remand decisions, the effective participation
of defendants, the experience of victims and witnesses,
and the cost to the wider justice system, including costs
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borne by the police and prison systems. I am sure the
Minister will agree that these are fundamental questions
that the Government must know the answers to before
clause 168 can fully come into effect.

The Opposition understand that some benefits may
come from the Government’s direction of travel in relation
to remote juries, although as I said in my previous
speech, those benefits are relatively limited. It is vital
that they are not obtained by impinging on the central
tenets of our justice system, which are access to justice
and the right to a fair trial. If the Government are set
on moving in this direction, I hope they can at least see
the value in a series of safeguards that can help to
ensure the safety and fairness of trials. Serious concerns
about these reforms have been raised across the legal
and justice sectors, and the input of those sectors has
been invaluable. In particular, I thank Transform Justice,
Fair Trials and the Legal Education Foundation for
their constructive and considered engagement with
these proposals. This series of amendments—73, 118,
119, 124 and 125—would introduce a range of sensible
safeguards, and I hope the Government recognise their
value.

Amendment 118 would give defendants the opportunity
and ability to choose to appear in person, rather than
via audio or video link. Research has shown that effective
participation in court proceedings can be impeded if
the defendant appears on video or audio link. This is
because remote hearings can interfere with defendants’
rights to participate effectively at their own hearings,
and to review and challenge information and evidence
relevant to those proceedings. In their report of April
last year, called “Preventing the health crisis from becoming
a justice crisis”, the Equality and Human Rights
Commission pointed out that

“poor connections cause important information to be missed”

and

“can cause disconnection and separation from people and legal
process”.

The EHRC also looked at this issue in its report
“Inclusive justice: a system designed for all”, in which it
noted that defence solicitors and advocates highlighted:

“The separation between the defendant and their solicitor
and/or court”.

It outlined that

“defendants may not have a full view of the court, or know who is
present in the room at the other site…It was also noted that being
alone for a video hearing, without support, can be difficult for
some people.”

One defendant shared their experience with the court,
saying that

“It wasn’t what I would call a real court because I was sat in a
room all on my own with a screen but I couldn’t hear what was
being said…I found it very difficult and I was unable to take part
in it”.

Remote court proceedings can also affect the effectiveness
of lawyer-defendant communications, undermining
defendants’ ability to access legal advice and effective
legal representation. Research by Fair Trials has found
that lawyer-defendant communications have been badly
affected during the covid-19 pandemic, meaning that
defendants are finding it more difficult to consult their
lawyers and to seek advice before, during and after
court hearings. On top of that, a March 2020 report on
video-enabled justice, funded by the Home Office and

carried out by the Sussex police and crime commissioner
in conjunction with the University of Sussex, found
that

“The loss of face-to-face contact in video court can create
challenges in terms of advocates developing trust and rapport
with their clients”

and that

“appearing over the video link could make defence advocates less
effective, particularly in relation to bail applications”.

There is also evidence suggesting that remote hearings
disproportionately result in custodial sentences. That
Home Office-funded report concluded that individuals
whose cases were handled remotely were more likely to
be jailed and less likely to receive a community sentence.
Furthermore, the proportion of unrepresented defendants
receiving custodial sentences was higher than the rate
for represented defendants, and those sentenced in a
more traditional court setting were more likely to receive
fines or other community sentences.

I would be interested to hear the Minister’s thoughts
on these findings, as they have very serious ramifications
for our justice system as more hearings take place
remotely. If the Government want to make changes,
they need to take responsibility for the outcomes and
not simply farm out that accountability to the judiciary,
so I would like to hear what steps the Minister’s Department
thinks we should take to safeguard against the outcomes
I have just outlined.

3.45 pm

Another point that we need to consider is that the
public are not really in favour of this move, as a recent
survey commissioned by Transform Justice found. When
asked for their preference should they be accused of a
crime, two third of respondents said they would prefer
to appear in court in person, rather than on video or on
the phone. The judiciary does not seem to be in favour
of the move either. A survey of judicial attitudes
commissioned by the judiciary suggests most judges are
unhappy about virtual hearings. Some 75% were concerned
by the reduction in face-to-face hearings, 75% by the
digital reform programme, and 81% by court closures.
Given all we know about the possible impact of remote
hearings on trial outcomes and access to legal support,
we believe that all defendants, including those remanded
by the police who wish to appear in person rather than
on video or by audio link, should be provided with the
opportunity to do so. Amendment 118 would provide a
safeguard for all defendants who wish to use it.

I turn now to our other amendments, which would
provide further protection to particularly vulnerable
defendants. Amendment 73 would require the court to
be provided with a physical and mental health assessment
of an individual before it could make a direction requiring
or committing them to take part in criminal proceedings
through a live audio or video link. Vulnerable defendants
are especially vulnerable to unfair trials where trial
proceedings are conducted remotely. Multiple studies
have shown that remote justice proceedings are an
inadequate substitute for in-person hearings in such
cases.

Both the Government and the Equality and Human
Rights Commission have acknowledged that people
with mental health issues or cognitive impairment and/or
neurodiverse conditions can struggle to participate
in their court hearing on video, and they may find it
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harder to understand what is happening in the hearing
and to communicate their views during it. The EHRC’s
report on video hearings, which I referred to earlier,
says that

“video hearings are unsuitable for disabled people, such as those
with learning difficulties, cognitive impairment or a mental health
condition…The EHRC were also concerned that the emergency
use of remote justice may ‘place protected groups at further
disadvantage and deepen entrenched inequality.’”

That could result in unsafe convictions, which generate
appeals and increase pressure on the criminal justice
system. Delays in the criminal justice system and unsafe
convictions harm victims and undermine public trust.

The EHRC recommended that the Government should
address the barriers to effective participation for disabled
defendants before any further measures are introduced
or extended. There is currently no reliable system to
identify those who have mental health or neurodiverse
needs and cognitive impairment disabilities, particularly
considering that these are often hidden disabilities and
the defendant may be reluctant to disclose them.
Amendment 73 would ensure that there is a system in
place to identify all those who have a physical or mental
condition that makes remote hearings inappropriate
for them, and it would thus address the EHRC’s
recommendations.

Amendment 119 would require the court to consider
a range of additional factors that may affect a person’s
ability to participate effectively in proceedings when
deciding whether they should be able to participate via
video or audio link. The Bill’s equality impact assessment
says:

“On balance, we do not consider that expanding the availability
of live links or that making use of technology in this way would
result in people being particularly disadvantaged because of any
protected characteristic. Ultimately, judicial discretion remains in
place as to whether it is appropriate for a video hearing to take
place.”

The judicial discretion is provided for in proposed new
section 51(5)(b) whereby the court must consider

“all the circumstances of the case”

when making a direction under clause 168, with further
guidance provided by subsections (4) and (6), and future
guidance by the Lord Chief Justice, as provided for in
subsection (5)(a).

We do not think that the clause as drafted is robust
enough to safeguard the interests of vulnerable defendants.
The general requirement to take into account all the
circumstances of the case, including whether a person
would be able to take part in the proceedings effectively,
does not provide sufficient protection. As I have already
said, remote hearings can interfere with defendants’ right
to access effective legal assistance in order to participate
effectively in their own hearings and to review and
challenge information and evidence that is relevant to
the proceedings. There is also evidence to suggest that
remote hearings disproportionately result in custodial
sentences.

To protect against those adverse outcomes, we would
like the factors in amendment 119 to be taken explicitly
into consideration when making directions under clause 168.
Those factors are any impairments that the defendant
may have that will limit their ability to participate in the
hearing; the nature of the hearing, including the complexity
of the case; and the likely impact of the hearing on the
rights of the defendant, particularly if it puts the defendant

at risk of deprivation of liberty. The stakes are too high
to get this stuff wrong. For that reason, I hope that the
Government will support these simple additional safeguards.

Finally, our remaining amendments on this topic provide
specific safeguards for hearings involving children. Many
of the points that I have made in regard to defendants
who are vulnerable because of physical or mental conditions
stand true for children, too. Amendment 124 would
introduce a presumption against a direction for a live
video or audio link in criminal proceedings involving
children. Children who are accused of crimes struggle
to understand what is happening in court when they are
there in person, not least because so many have pre-existing
communication difficulties. Remote hearings will only
exacerbate that problem. As the Alliance for Youth
Justice notes,

“Research also indicates that children who appear via video
are much less likely to appreciate the seriousness of the situation
or present themselves well, prejudicing their outcomes at court.”

Remote hearings are much less likely to be appropriate
in the case of children, and so we would like the
Government to introduce a presumption against their
use.

Amendment 125 sets out a range of considerations
which the court must take into account when considering
a direction for a live video or audio link in criminal
proceedings involving children. The need for that is
illustrated by a 2018 case, about which the Alliance for
Youth Justice wrote an open letter to the Government.
It said:

“A 17-year-old boy was sentenced to prison for ten years. He
pleaded guilty but his case overran. The judge decided to sentence
the boy by video link early on a Monday morning. His Youth
Offending Team officer was not consulted about the use of the
video link. The boy will have been alone (save for a prison officer)
in a small room at the prison when he heard his sentence, isolated
from his lawyer and his family. The evidence shows that children
(under 18-year-olds) in court, many of whom have communication
problems, struggle to understand what is going on and to participate
effectively in proceedings. How much more difficult to do so if
you are sat hundreds of miles from the court and separated from
everybody there by a video screen?... We are concerned that video
link risks making it much harder for children to comprehend the
seriousness of their crimes and the harm they have caused.”

In the light of that quote, the considerations provided
for in the amendment include additional support for the
child to enable them to take part in the proceedings
effectively, a requirement to ensure that the child
understands the legal proceedings in which they are
participating, and an explicit consideration of whether
there are other more appropriate means of requiring or
permitting the child to take part in the proceedings.
Again, these are simple safeguards that require no extra
work from the Government. It is simply about ensuring
that those factors are explicitly in the mind of the judge
when deciding whether it is appropriate to make a
direction under clause 168.

The safety of trials for vulnerable and child defendants
is a matter of grave importance, so I hope that the
Minister can understand our anxiety to get this right
and will support the amendments so we can put these
safeguards in primary legislation.

Chris Philp: We have heard extensively from the shadow
Minister on the clause, so I do not think I need to repeat
too much of what he said about its purpose, save to say
in summary that it enshrines the expansion of the use
of, or enables the use of, video and audio links in
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criminal proceedings beyond that introduced last year
in the Coronavirus Act 2020, which, as we have already
discussed, has enabled a great deal of court recovery.

Clause 168 builds on that progress by moving the
barriers, restrictions and inconsistencies in the current
legislation, which limits the potential use of live links in
criminal proceedings. It is vital to stress that nothing in
the clause makes remote technology in any way compulsory
or inevitable. It is always a matter for choice by the
court, which may choose it for reasons of health, as we
have during the pandemic, or have some other reason
for thinking it is a good idea. The point is, we are
creating a discretion and a power for the court to use.
Indeed, some participants, including defendants, may
want to exercise their own choice and say to the court—for
a particular reason, perhaps the inconvenience of
travelling—that they want to participate remotely. It
might be easier for a witness to participate remotely, for
example, rather than travel all the way to a court that
might be a great distance away.

The flexibility that the clause enshrines could be
useful in a wide range of circumstances. Those principles
have been widely debated in previous clauses and are,
broadly speaking, agreed.

The proposed amendments to the clause in essence
seek to introduce a range of very specific safeguards to
circumscribe or control the way in which the measures
may be used by a judge. The Government view, however,
is that the safeguards already built into clause 168 and
its associated provisions do that already. Let me enumerate
what those safeguards are, which I hope will assure the
shadow Minister and anyone else listening.

First, the court—the judge—must decide whether it
is in the interests of justice for a live link to be used.
That is a critical test. In doing that, the court is required
to consider
“any guidance given by the Lord Chief Justice, and…all the
circumstances of the case”—

I stress, “all the circumstances”.

The amendments have tried to pick out various different,
specific circumstances. Inevitably, that list will not be
exhaustive—they might forget something—so by saying
“all the circumstances”, we give the judge a wide range
of discretion. Those circumstances expressly include
“the views” of the person who might be invited to attend
by live link, so if someone has a particular problem or
objection, they may table it and say to the judge why
they think it is not right for them to appear remotely, if
they are invited to do so. Equally, of course, they might
say to a judge, “I would rather participate remotely”,
for some reason of logistics or something else.

Alex Cunningham: Will the Minister give way?

Chris Philp: I am conscious of time and the shadow
Minister made a long speech, but on this one occasion,
I will give way.

Alex Cunningham: I am keen for the Minister to
understand that not all defendants who are offered the
facility would be legally represented. They might not
have appropriate advice about the benefits of appearing
in person.

Chris Philp: Where someone appears without
representation, obviously a whole number of issues are
raised, of which this is just one small one. In those
circumstances, the judge himself or herself will—and

does—carefully talk the defendant through the implications.
When someone is unrepresented, the issues are to do
not only with live hearings, but all kinds of elements of
the proceedings where ordinarily a barrister or solicitor
would assist the defendant. In the absence of that, the
judge has to lead them, ask them questions and ensure
that their interests are properly accounted for by the
court in a manner that is impartial and fair.

Another question under clause 168 and its associated
provisions that the judge must consider is whether the
person concerned could participate effectively in the
proceedings. A number of the amendments talk about
disability and so on. It is therefore worth enumerating
again in more detail the circumstances that must be
considered: the nature of the proceedings; whether the
person can participate effectively by live link; the suitability
of the live-link facilities; and the arrangements that
could be put in place for the public to observe the
proceedings. There are a lot of things there that the
judge is already obliged to take into account to ensure
that the interests of justice are served—that the defendant
gets a fair trial, or that the witness or victim may
participate properly.

On children, the courts already have a statutory duty
to have regard to the welfare of children. It is important
to acknowledge that there may be situations in which it
is beneficial for a child, whether as a witness or a
defendant, to appear by live link. It is important that
the court can take a balanced judgment, rather than a
presumption one way or the other. Critically, however,
there is already a statutory duty to have regard to the
welfare of the child.

I hope that I have demonstrated, or illustrated, with
that long list of considerations that the matters of
concern that the shadow Minister has properly raised
already have to be taken into account. Ultimately, however,
I do not think that it is appropriate for us to seek to
legislate for everything in detail, as some of the amendments
seek to do. Instead, I have set out the principles to rely
on—the good offices and the sober judgment of the
judge presiding over the case—to make sure that justice
has been done. I have a great deal of confidence in our
judiciary to ensure that the right balance is struck, as
has been done throughout the pandemic. No one has
suggested that, during the pandemic, any particular
defendant or witness has been especially badly served. I
have confidence in the judiciary to get these balances
right, and I believe that the statutory basis of clause 168
is the right one.

4 pm

Alex Cunningham: I have listened carefully to the
Minister, but across the sector there are widespread
concerns about these proposals and the lack of safeguards.
It is important that certain safeguards are built into the
Bill. Not even the judiciary are satisfied and even some
of the reports that are required are insufficient in these
particular circumstances.

However, my huge concern is always about children
and what the Bill means for them in the system. The
Minister talked about having confidence in the judiciary
and their discretion. Well, the judge who decided to
sentence that 17-year-old to 10 years’ imprisonment
when he was stuck in a room somewhere in a local prison
did not show much understanding of young people—all
the more reason why we should legislate to put greater
protections in the Bill, particularly for children.

637 63817 JUNE 2021Public Bill Committee Police,Crime,Sentencing and
Courts Bill



[Alex Cunningham]

I shall push amendment 73 to a vote.

The Committee divided: Ayes 5, Noes 7.

Division No. 28]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

Clause 168 ordered to stand part of the Bill.

Schedule 19

FURTHER PROVISION ABOUT THE TRANSMISSION AND

RECORDING OF COURT AND TRIBUNAL PROCEEDINGS

Question proposed, That the schedule be the Nineteenth
schedule to the Bill.

Chris Philp: Briefly, this schedule is consequential to
the previous clauses. Part 1 of the schedule enables
non-parties to observe proceedings remotely; part 2
prohibits unauthorised recordings; and part 3 sets out
various supplementary procedural matters around the
giving, variation and rescinding of live-link directions
in criminal proceedings, as provided for in clause 168.

Question put and agreed to.

Schedule 19 accordingly agreed to.

Clause 169

REPEAL OF TEMPORARY PROVISION

Question proposed, That the clause stand part of
the Bill.

Chris Philp: Very simply, clause 169 essentially repeals
some of the temporary measures in the Coronavirus
Act 2020, which are superseded by the clauses and
schedule that we have just debated.

Question put and agreed to.

Clause 169 accordingly ordered to stand part of the Bill.

Clause 170

FINANCIAL PROVISION

Question proposed, That the clause stand part of
the Bill.

The Chair: With this, it will be convenient to discuss
the following: clause 171 stand part.

That schedule 20 be the Twentieth schedule to the Bill.

Clauses 172 to 174 stand part.

Chris Philp: We are entering the final straight of the
main section of the Bill and cantering towards the
finish line.

In brief, clause 170 contains standard provisions
around financial authority. Clause 171 introduces
schedule 20, making a number of technical amendments
to the Sentencing Act 2020. Clause 172 is a standard
clause conferring powers on the Secretary of State to
make any consequential amendments. Clause 173 gives
the Secretary of State power to amend the sentencing
code to incorporate changes to its provisions that are
made by this Bill—nothing untoward there—and clause 174
is a standard clause setting out the territorial extent of
the provisions in this Bill that we have debated for the
last few weeks.

Alex Cunningham: Over the days of our debate,
Opposition Members have pointed out areas where the
Government’s resource assessments seem to be well out
of step with the Government’s expectations of the Bill’s
impact.

One particular area of concern is the impact on
prison places. The Government’s impact assessment has
come up with a total increase in the adult prison population
of around 700 offenders in steady state by 2028-29.
After the hours of debate that we have had on changes
to provisions that will extend the custodial period for
many sentences and increase sentences for some road
traffic offences, I find that number completely implausible.
To put my mind at ease, perhaps the Minister could
share with the Committee the arithmetic that conjured
that number up.

Incarceration is extremely expensive, so if the
Government have underestimated the impact, I worry
that prison budgets will be stretched even further when
they are already at breaking point. If rehabilitation and
support for the cycle of offending are to work, they
must be properly resourced.

There are areas of the Bill where the Government
have not even been able to make an assessment of the
cost impact. For instance, in the impact assessment for
the changes to detention and training orders, the
Government say:

“There will be some individuals that spend longer on supervision
in the community under this option, which would incur additional
youth offending team costs. It has not proved possible to quantify
these additional costs.”

Youth offending teams are so stretched that we have
even had to table an amendment to ensure that the
current provision of intensive surveillance and supervision
is adequately funded across the country; otherwise, the
range of appropriate sentencing options for children
will be limited. I hope that the Minister can commit to
ensuring that additional costs will be robustly monitored
so that these services, which save the justice system in
the long run by turning people away from offending, are
provided with sufficient resource to do their jobs properly.

Chris Philp: I simply draw attention to the calculation
set out in the extremely extensive impact assessment,
which I am holding in my hand, and to the additional
10,000 prison places that are being constructed and the
extra probation service personnel who are being recruited.

The Chair: I think you had me cantering with you,
Mr Philp, because I almost missed out Mr Cunningham
altogether.
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Question put and agreed to.

Clause 170 accordingly ordered to stand part of the Bill.

Clause 171 ordered to stand part of the Bill.

Schedule 20 agreed to.

Clauses 172 to 174 ordered to stand part of the Bill.

Clause 175

COMMENCEMENT

Victoria Atkins: I beg to move amendment 144, in
clause 175, page 193, line 21, at end insert—

“(ea) section [Proceeds of crime: account freezing
orders].”

This amendment provides for NC74 to commence two months after
Royal Assent.

The Chair: With this it will be convenient to discuss
Government new clause 74—Proceeds of crime: account
freezing orders.

Victoria Atkins: Amendment 144 and new clause 74
are an administrative amendment and new clause to
ensure that the provisions available under the Financial
Services Act 2021 in relation to account freezing and
forfeiture powers are available in Northern Ireland. It
was not possible to get a legislative consent motion
when that Act was passed. That clearly needs to be
corrected to protect the good people of Northern Ireland,
and we propose to do so through this clause.

Amendment 144 agreed to.

Question proposed, That the clause, as amended, stand
part of the Bill.

Alex Cunningham: I am sure you will rule me out of
order if I am, Mr McCabe, but I just want to make a
quick remark here. In some areas, the Government have
been very receptive to the Opposition’s concerns—they
have committed to carrying out a cost-benefit analysis
and other assessments—but the Bill was rushed through
to Second Reading after the White Paper, and it was
only because of an unexpected delay that we were given
sufficient time to prepare for Committee stage, especially
considering the size of the Bill and the complexity of
some of its provisions.

I hear Ministers are keen to get this Bill through
Report and Third Reading before the summer recess,
which starts in four weeks’ time. I would like reassurance
from the Ministers that the work they have committed
to undertake will be done in a timely fashion as the Bill
progresses. Perhaps they will need a little more than

four weeks to get the job done. It is no good having a
cost-benefit analysis that shows that a provision is too
expensive to be worth it if it is already in law and has
come into force.

Victoria Atkins: I am surprised that the hon. Gentleman
thinks that we have rushed into this. There was a period
of some nine months, I think, between the White Paper
and the introduction of the Bill and Second Reading.
The Under-Secretary of State for the Home Department,
my hon. Friend the Member for Croydon South, and I
have been very careful throughout the scrutiny of this
Bill to make it clear where there is extra work to be
done. The timeframes, as far as we are able to do so,
have been provided.

We very much look forward to continuing to scrutinise
the Bill, as the processes of this place and the other
place continue in the time-honoured fashion. I am told
that we have published impact assessments. Indeed, a
great deal of work has gone into the Bill, and into the
preparation of documents associated with it. I hope we
will be able to continue the positive trends that have
emerged during parts of the scrutiny of this Bill into
next week. These are important measures and the
Government want to pass them as quickly as possible to
continue protecting the people we have been so keen to
discuss in this Committee.

Question put and agreed to.

Clause 175, as amended, accordingly ordered to stand
part of the Bill.

Clause 176

SHORT TITLE

Question proposed, That the clause stand part of
the Bill.

Chris Philp rose—

Victoria Atkins: I was going to talk for hours on this,
but I see that my hon. Friend wants to beat me to
it. This is the short title of the Bill, and we ask that it be
cited as the Police, Crime, Sentencing and Courts Act 2021.

Question put and agreed to.

Clause 176 accordingly ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

4.14 pm

Adjourned till Tuesday 22 June at twenty-five minutes
past Nine o’clock.
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Written evidence reported to the House
PCSCB39 Victims’ Commissioner

PCSCB40 An individual who wishes to remain

anonymous
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Public Bill Committee

Tuesday 22 June 2021

(Morning)

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

9.25 am

The Chair: Before we begin, I have some preliminary
reminders for the Committee. Please switch electronic
devices to silent. No food or drink is permitted during
sittings of this Committee, except for the water provided.

I remind Members to observe physical distancing.
They should sit only in the places that are clearly
marked. It is important that Members find their seats
and leave the room promptly, in order to avoid delays
for other Members and staff. Following a decision of
the House of Commons Commission yesterday, we may
now sit a little closer together—one metre—but it is
important to continue to observe other distancing measures.
Members should wear face coverings in Committee
unless they are speaking or medically exempt.

Hansard colleagues would be grateful if Members
emailed their speaking notes to hansardnotes@
parliament.uk.

We completed line-by-line consideration of the existing
clauses of the Bill last week. Today, we will start to
consider new clauses. New clauses that were grouped
for debate with amendments to the Bill will not be
debated again, but if the Member who tabled the new
clause indicated in their speech that they wished to
divide the Committee, they will have the opportunity to
do so. The selection list for today’s sittings is available in
the room. I remind Members wishing to press a grouped
new clause to a Division that they should indicate their
intention when speaking to the clause.

New Clause 74

PROCEEDS OF CRIME: ACCOUNT FREEZING ORDERS

‘(1) In section 303Z1 of the Proceeds of Crime Act 2002
(application for account freezing order)—

(a) omit subsections (5A) and (5B), and

(b) in subsection (6), at the appropriate place insert—

“‘relevant financial institution’ means—

(a) a bank,

(b) a building society,

(c) an electronic money institution, or

(d) a payment institution.”

(2) In section 316(1) of that Act (general interpretation), in the
definition of “relevant financial institution”, after “303Z1” insert
“(6)”.

(3) In section 48 of the Financial Services Act 2021 (extent)—

(a) in subsection (1), for “subsections (2) and (3)”
substitute “subsection (2)”, and

(b) omit subsection (3).

(4) In paragraph 14 of Schedule 12 to that Act (forfeiture of
money: electronic money institutions and payment institutions)
omit sub-paragraphs (3) and (4).’

This new clause amends for Northern Ireland the definition of “relevant
financial institution” for the purposes of account freezing orders under
the Proceeds of Crime Act 2002 so as to align the definition with that
which applies in England and Wales and Scotland.—(Victoria Atkins.)

Brought up, read the First and Second time, and added
to the Bill.

New Clause 1

HARASSMENT IN A PUBLIC PLACE

‘(1) A person must not engage in any conduct in a public
place—

(a) which amounts to harassment of another, and

(b) which he knows or ought to know amounts to
harassment of the other.

(2) For the purposes of this section, the person whose conduct
is in question ought to know that it amounts to harassment of
another if a reasonable person would think the conduct
amounted to harassment of the other.

(3) For the purposes of this section—

“conduct” includes speech;

“harassment” of a person includes causing the person
alarm or distress.

(4) Subsection (1) does not apply to conduct if the person can
show—

(a) that it was for the purpose of preventing or detecting
crime,

(b) that it was under any enactment or rule of law or to
comply with any condition or requirement imposed
by any person under any enactment, or

(c) that in the particular circumstances it was reasonable.

(5) A person who engages in any conduct in breach of
subsection (1) is guilty of an offence.

(6) A person guilty of an offence under this section is liable on
summary conviction to imprisonment for a term not exceeding
six months, or a fine not exceeding level 5 on the standard scale,
or both.”—(Alex Cunningham.)

Brought up, and read the First time.

Alex Cunningham (Stockton North) (Lab): I beg to
move, That the clause be read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 2—Kerb-crawling—

‘(1) It is an offence for a person, from a motor vehicle while it
is in a street or public place, or in a street or public place while in
the immediate vicinity of a motor vehicle that they have just got
out of, to engage in conduct which amounts to harassment in
such manner or in such circumstances as to be likely to cause
annoyance, alarm, distress, or nuisance to any other person.

(2) A person guilty of an offence under this section is liable on
summary conviction to revocation of their driving licence, or a
fine not exceeding level 3 on the standard scale, or both.

(3) In this section “motor vehicle” has the same meaning as in
the Road Traffic Act 1972.

(4) In this section “street” has the meaning given by section
1(4) of the Street Offences Act 1959.’

New clause 23—Street sexual harassment—

‘(1) A person must not engage in any conduct in a public
place—

(a) which amounts to sexual harassment of another, and

(b) which they know or ought to know amounts to sexual
harassment of the other.

(2) For the purposes of this section, the person whose conduct
is in question ought to know that it amounts to sexual
harassment of another if a reasonable person would think the
conduct amounted to sexual harassment of the other.

(3) The conduct referred to in subsection (1) is known as street
sexual harassment.

(4) A person (A) engages in conduct which amounts to street
sexual harassment, or which they know or ought to know
amounts to street sexual harassment, of another (B) if—
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(a) A engages in unwanted conduct of a sexual nature, and

(b) the conduct has the purpose or effect of—

(i) violating B’s dignity, or

(ii) creating an intimidating, hostile, degrading,
humiliating or offensive environment for B.

(5) In deciding whether conduct has the effect referred to in
subsection (4)(b), each of the following must be taken into
account—

(a) the perception of B;

(b) the other circumstances of the case; and

(c) whether it is reasonable for the conduct to have that
effect.

(6) For the purposes of this section, “conduct” includes
speech, non-verbal attitudes such as gestures imitating or
suggesting a sexual act, and obscene sound effects.

(7) A person who engages in any conduct in breach of
subsection (1) is guilty of an offence.

(8) Where on any occasion an authorised officer finds a person
who he has reason to believe has on that occasion committed an
offence under section 1 above, he must give that person a notice
offering him the opportunity of discharging any liability to
conviction for that offence by payment of a fixed penalty, unless
subsection (9) applies.

(9) This subsection applies (and subsection (8) does not apply)
if a person has previously—

(a) been found guilty of an offence under subsection (1),
or

(b) made payment of a fixed penalty issued under
subsection (8).

(10) Where a person is given a notice under this section in
respect of an offence—

(a) no proceedings shall be instituted for that offence
before the expiration of fourteen days following the
date of the notice; and

(b) he shall not be convicted of that offence if he pays the
fixed penalty before the expiration of that period.

(11) A notice under this section shall give such particulars of
the circumstances alleged to constitute the offence as are
necessary for giving reasonable information of the offence and
shall state—

(a) the period during which, by virtue of subsection (2)
above, proceedings will not be taken for the offence;

(b) the amount of the fixed penalty; and

(c) the person to whom and the address at which the fixed
penalty may be paid; and, without prejudice to
payment by any other method, payment of the fixed
penalty may be made by pre-paying and posting to
that person at that address a letter containing the
amount of the penalty (in cash or otherwise).

(12) Where a letter is sent in accordance with subsection
(11)(c) above payment shall be regarded as having been made at
the time at which that letter would be delivered in the ordinary
course of post.

(13) The form of notices under this section shall be such as the
Secretary of State may by order prescribe.

(14) The amount of a fixed penalty payable in pursuance of a
notice under this section is £500.

(15) A person guilty of an offence under this section is liable
on summary conviction to a fine not exceeding level 3 on the
standard scale.’

This new clause creates an offence of engaging in unwanted conduct of
a sexual nature in public. Those found to have committed an offence
would be given an on the spot fine of £500. Those who commit the
offence on further occasions would liable to receive a fine of up to
£1000.

Alex Cunningham: I move new clause 1 in the name of
my right hon. and learned Friend the Member for
Camberwell and Peckham (Ms Harman). I will also
speak to new clause 23, which is in my name and those

of my hon. Friend the Member for Rotherham and my
right hon. Friend the Member for Kingston upon Hull
North (Dame Diana Johnson).

For young women up and down the country, being
harassed in a public place has become a way of life.
Derogatory comments, wolf-whistling, stalking and
harassment have become so commonplace that many
women find themselves living in a constant state of fear
simply by stepping out of their front door. The figures
are as startling as they are shameful. A recent survey by
UN Women UK showed that 80% of women in the UK
have experienced sexual harassment in their lifetimes;
that increases to a staggering 97% of women aged
18 to 24. The survey also showed that sexual harassment
in the street had become so commonplace that the
majority of women take no action, because they have
lost all faith in the authorities to deal with it.

Shamefully, only 4% of women who had suffered
sexual harassment reported the crime, and only 45%
believed that reporting the crime would make any difference.
Among those who did not report their crime to the
police were people who had been groped, followed and
coerced into sexual activity. This shows that women
have a catastrophic lack of trust in the Government
when it comes to doing anything about sexual harassment
or to taking any concrete steps to tackle the underlying
causes of it.

For many women, first-hand experience tells them
that when they do report the crimes, they are often
gaslighted, or told they are overreacting or making a
fuss about nothing—yet nothing could be further from
the truth. Being sexually harassed can have a profound
impact on the lives of victims. Rose Caldwell, the chief
executive officer of Plan International UK, points out:

“Street harassment makes girls feel ashamed, frightened and
vulnerable. It causes them to change their behaviour, like avoiding
certain streets or changing their clothes before leaving the house,
which has serious implications for their freedom and autonomy.”

A feature on the news last night was about women and
where they felt that they could and could not go when
walking home in the evening.

Sexual harassment also acts as a precursor to other
acts of violence and discrimination against women and
girls. Laura Bates, founder of the Everyday Sexism
Project, points out:

“As a society, the normalisation of sexual harassment in public
spaces plays a huge part in creating a gendered power imbalance
and ingraining derogatory attitudes and behaviours towards women.
What starts in public places does not stop there. It plays into
discrimination against women in the workplace and abuse in the
home. If we say street harassment doesn’t matter, we are designating
women’s bodies as public property and that has a huge knock-on
impact.”

9.30 am

For Labour, that is the most important point. If we
suggest that harassment in the street does not matter—that
it is trivial or all a bit overblown—not only are we
letting down women and girls, but we are complicit in
giving perpetrators the green light to abuse women. It
cannot be right, as one girl pointed out, that someone
can be fined in this country for dropping litter, but not
for harassing a woman or a girl in public.

Why have the Government taken no action at all
during their 10 years in office to address that? When
other Governments around the world have been faced
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with the same issue, they have actively taken measures
to protect their women and girls. Across the world,
countries are legislating to protect women and girls
from being sexually harassed in the street, but the UK
remains well behind the curve.

In 2018, as the Minister is no doubt aware, France
implemented a law to enable policemen and women to
issue on-the-spot fines of up to ¤750 to those who
sexually harass women and girls in public places. Despite
the original concerns about how the law would be
implemented, it has been a great success. In the first
eight months of its being in place, 447 fines were
handed down, proving that the concept works.

The purpose of Labour’s new clause 23 is to replicate
the same legislation that has been so effective in France.
As in the French model, new clause 23 would give the
police powers to hand out fixed penalty notices to those
who engage in sexual harassment in a public place—that
is, those who engage in unwanted conduct of a sexual
nature in a public place, with the effect of violating
someone’s dignity or with a view to creating an intimidating,
hostile, degrading, humiliating or offensive environment
for them.

As in the French model, our law would allow for a
perpetrator of sexual harassment to be given an on-the-spot
fine of £500, which would rise to £1,000 for repeat
offenders. We believe that that would not only deter
offenders from targeting women in this way, but would
send a loud and clear signal to women and girls up and
down the country that sexual harassment of any kind
anywhere is not acceptable—that we have listened and
acted. I hope that the Government agree and that
Conservative Members do the right thing by women
and girls and support new clause 23.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): It is a pleasure to
serve under your chairmanship, Sir Charles, as always.

I am grateful to the right hon. and learned Member
for Camberwell and Peckham (Ms Harman) for tabling
her amendment. I know it will not be pressed formally,
but I put on the record my thanks to her for bringing
the issue before the House and, indeed, to the hon.
Member for Stockton North for giving us the opportunity
to debate this important issue in Committee. The
Government are absolutely committed to tackling all
forms of abuse against women and girls, including
sexual harassment. No one should feel unsafe while
going about their daily life, and it is completely unacceptable
for anyone to make a woman or girl feel objectified or
scared.

Following tragic events earlier this year, my right
hon. Friend the Home Secretary reopened the first ever
public call for evidence for the new tackling violence
against women and girls strategy, to capture the many
stories that women and girls shared with their friends
and their family and on social media. We want to
capture those stories as part of our work to shape the
new strategy that is coming forward later this year.
More than 160,000 responses were received in just two
weeks, bringing the total of public responses to more
than 180,000—an extraordinary figure for a Government
consultation. It says so much about the determination
of women and girls to stop those sorts of behaviours.

We are equally determined to respond to the sharing
of those experiences. The new strategy will include
work to tackle sexual harassment and to recognise the
disproportionate impact it has on women and girls.

Sarah Champion (Rotherham) (Lab): I thank the
Minister for giving way—we are so intuitive now that
we do not need to ask to intervene on each other.

This sort of behaviour starts at a very young age,
which is why the Government were right to accept my
amendment to the Bill that became the Children and
Social Work Act 2017, to make relationships education
for all primary school children mandatory. That should
have started last September; we are now told it will start
this September. Will she comment about that early
intervention and the importance of it?

Victoria Atkins: I am extremely grateful to the hon.
Lady for her previous work and for making this important
point. I want to give the Committee an impression of
the work that we are undertaking as part of the strategy.
Legislation is of course an option, but we need to do so
much more. We need boys and young men to understand
that some of the things that they might have seen on the
internet are not real life and not appropriate ways to
behave towards women and girls in the street, the home
or the school, as we have seen in the Everyone’s Invited
work. Education is critical and, I promise her, flows
throughout our work on the strategy.

I wish to correct some impressions that might exist.
While there is not an offence of street harassment—or,
indeed, of sexual harassment—a number of existing
laws make harassment illegal, including where such
behaviour occurs in a public place. That can include,
depending on the circumstances of the case, offences
under the Protection from Harassment Act 1997, the
Public Order Act 1986 and the Sexual Offences Act 2003.

However—this is a big “however”—I assure hon.
Members that we are looking closely at the existing
legislation on street harassment and we are committed
to ensuring that the law is fit for purpose. We remain
very much in listening mode on the issue. We will
continue to examine the case for a bespoke offence and
will listen closely to the debate as it develops through
this House and the other place.

It is important to stress that a law is of limited use
unless people know it is there and have the confidence
to make a report in accordance with it. Equally—this
relates to the point made by the hon. Member for
Rotherham about education—it is important that police
officers and law enforcement know how to respond
properly to such allegations.

Sarah Jones (Croydon Central) (Lab): I am glad
about what the Minister has just said, that she remains
in listening mode and that she will continue to examine
the case. Does she have more detail on what form that
listening mode takes? Are people in the Home Office
looking at this? Is there any possibility of it? Is there a
timeline, a review, that we are waiting for before a
decision or any kind of structure around that?

Victoria Atkins: I hope the Committee will understand
that it is taking us time to work through the 180,000
responses that we received—an extraordinary number
for any Government survey. We have a team of officials
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who are working through each and every response, and
we have taken each and every response very seriously. It
is taking a bit of time. Once that exercise, the results of
the survey, has been fully understood—fully collated
and absorbed—from that, the strategy will be shaped.
Later this year, we hope to be able to publish.

The strategy will deal not just with the sorts of topics
that have been discussed in the course of the Committee,
along with many other forms of crimes that
disproportionately affect women and girls, including,
for example, female genital mutilation, so-called honour-
based abuse and such like. We want this to be an
ambitious strategy that meets the demands of the 2020s,
including the emergence of online crimes. We know
from our discussions of this Bill and the scrutiny of
what became the Domestic Abuse Act 2021 that
perpetrators of crime can find ample opportunity online
to continue their abuse. We are being mindful of all
those aspects when drawing up the strategy.

Maria Eagle (Garston and Halewood) (Lab): The
Minister is indicating a willingness to look carefully at
this. Does she expect the strategy to which she is referring
to end up creating new legislation? Does she expect new
legislation to come out of it?

Victoria Atkins: The hon. Lady is asking a question I
cannot properly answer at this stage. She will know
from her previous experience that drafting strategies of
such depth and breadth requires cross-Government work.
I am not at a stage at the moment of being able to
comment directly on that. Our wider work, such as
commissioning the Law Commission to look at the use
of the internet and image-based abuse, which I suspect
we will be talking about later this morning, and the
online safety Bill, is all part of ensuring that there is lots
of work across Government knitting together to provide
a safer environment for women and girls, both on and
offline.

We are aware that the issue is not just about the
public knowing and understanding what the law is, but
helping the police in knowing how to respond. I am
pleased that the College of Policing has agreed to
develop advice for forces in England and Wales to assist
them in using existing offences in the most effective way.
The Crown Prosecution Service, similarly, will revise its
legal guidance on public order offences to include additional
material on public sexual harassment.

Hon. Members across the Committee will agree that
legislation alone cannot be expected to tackle sexual
harassment. We are clear that we need to continue to
drive a cultural change in attitudes and help boys and
girls grow up to understand what a healthy relationship
looks like and what sort of behaviour is healthy, respectful
and civil in public places, and we must ensure that the
sorts of episodes that girls in particular referenced in
the Everyone’s Invited work are no longer experienced.
I acknowledge and appreciate the debate that the
amendments have induced and understand what hon.
Members are seeking to achieve through the new clauses.
However, I hope that, given our assurance that the
Government continue to explore the issues, the hon.
Member for Stockton North will feel able not to press
the new clause today.

Alex Cunningham: I am grateful to the Minister for
her response and that commitment to tackling the
issues being debated this morning. I recognise that it is
not just a matter for legislation. It is a matter for
education as well, working with boys, girls and young
men to have a greater understanding of the impact that
what they might think is a bit of fun can have on
people’s lives.

The Minister talked about 160,000 or 180,000 responses
—I think she used both figures—but either way, 160,000
responses to any consultation exercise is a tremendous
result and I am delighted about that. It illustrates the
extent of the problem that has existed for many decades.
She talked about the forthcoming strategy and the
report later this year. I think we can act now; we can do
something now. We can do small things now as we await
that and we have a number of amendments that can
contribute to what will want to be achieved in time by
the overall strategy. We do not need to wait many more
months—possibly years—before something happens on
this.

There was no indication from the Minister of when
the strategy will be published. If it is later this year, we
are a long way from the end of the year—when will the
various provisions suggested within that strategy be
implemented? That may require some form of primary
legislation, so we will be looking at that next year, and
there will be some time before it is implemented. It
could be some considerable time before we see some
action.

9.45 am

We can listen so much; the very fact that we have had
so many responses to the Government’s consultation
makes it clear that the problem is here and now—it is
happening today. If we can start to take small steps to
tackle some of the issues, we should do that. For that
reason, when the time is right—I am sure you will guide
me, Sir Charles—we will push new clause 23 to a vote. I
beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 3

CUSTODY FOR OWN PROTECTION OR OWN WELFARE

“(1) The Bail Act 1976 is amended as follows.

(2) In Part 1 of Schedule 1 (Defendants accused or convicted
of imprisonable offences) omit paragraph 3.

(3) In Part 1A of Schedule 1 (Defendants accused or convicted
of imprisonable offences to which Part 1 does not apply) omit
paragraph 5.

(4) In Part 2 of Schedule 1 (Defendants accused or convicted
of non-imprisonable offences) omit paragraph 3.” —(Alex
Cunningham.)

This new clause would repeal the power of the criminal courts to
remand a defendant into custody for their own protection (or in the
case of a child, for their own welfare) pending trial or sentence.

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Opposition think that this excellent new clause
makes up for the missed opportunity in the Bill. I thank
my hon. Friend the Member for Oldham East and
Saddleworth (Debbie Abrahams) and the hon. Member
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for Thurrock (Jackie Doyle-Price), who are the co-chairs
of the all-part parliamentary group on women in the
penal system. I also thank the Howard League, which
acts as the secretariat to the APPG, for its continued
energetic work on this issue.

Under the Bail Act 1976, the courts can remand an
adult to prison for their own protection, or a child for
their own welfare, without being convicted or sentenced,
and when the criminal charge they face is unlikely
to—or in some cases cannot—result in a prison sentence.
The new clause would repeal the power of the criminal
courts to remand a defendant into custody for their
own protection—or in the case of a child, for their own
welfare—pending trial or sentence. Last year, the Howard
League published a briefing from the APPG that looked
at those provisions and their use. The briefing concludes:

“The case for abolishing the power of the courts to remand for
‘own protection’ or ‘own welfare’ is overwhelming. The use of
prison to secure protection and welfare is wrong in principle and
ineffective, even damaging, in practice.”

It goes on to say:

“Repealing the provisions in their entirety would be in-keeping
with the direction of other recent and proposed reforms. In
particular it is in line with, and is a necessary and urgently
required extension of, the reforms to the use of police cells as a
‘place of safety’ under the Policing and Crime Act 2017.”

Professor Sir Simon Wessely’s 2018 review “Modernising
the Mental Health Act” recommended the removal of
the power of the courts to remand defendants for their
own protection and own welfare on mental health grounds.
The Ministry of Justice has already indicated that it will
act on that recommendation. The Government’s sentencing
White Paper suggested there would be forthcoming
reforms to remand for own protection but, disappointingly,
that was not included in the Bill. On page 58 of the
White Paper, the Government notes:

“The Independent Review of the Mental Health Act highlighted
that there are still cases where sentencers appear to make decisions
that prison is the safest option for some people who are mentally
unwell, under current legislation in the Bail Act 1976 or the
Mental Health Act 1983.”

It goes on to say:

“Prisons should be places where offenders are punished and
rehabilitated, not a holding pen for people whose primary issue is
related to mental health.”

The White Paper mentions a project by Her Majesty’s
Prison and Probation Service on these cases. Could the
Minister provide an update on the work in that area? In
the Lord Chancellor’s letter responding to the APPG’s
report, he said,

“we are determined to ensure that remand to prison is not
considered as an option when seeking a place of safety for a
person in crisis. However, it is vital that the operational mechanisms
are in place before any legislative reforms are made in order to
ensure that the system can work smoothly and effectively to
deliver this objective.”

Could the Minister please share an update on the
operational mechanisms that the Lord Chancellor refers
to? Are they in place yet? How much longer should we
expect to wait for them to be so?

The provisions in the Bail Act are already out of step
with the aims of our justice system, but the implementation
of the proposals in the Bill will make them look even
more outdated. Since there will now be a requirement to

consider welfare before remanding a child, as we know
how damaging even short stints in custody are for
children, how does it make sense to keep a provision on
the statute book to put a child into custody to protect
their welfare? The ability to remand women and children
for their own protection is, as Dr Laura Janes of the
Howard League put it in one of our evidence sessions,
“rather Dickensian”. The Opposition agree that this
power in the Bail Act is completely outdated, and that it
has no place in a modern justice system. We urge the
Government to support the new clause so that we can
do away with it.

Sarah Champion: It is always a pleasure to serve
under your chairmanship, Sir Charles. I am fully supportive
of new clause 3, because I think it addresses a rather
patriarchal approach that is going on and needs flushing
out. The all-party parliamentary group on women in
the penal system recently released its third briefing
report, “Arresting the entry of women into the criminal
justice system”, and its key finding was that 40% of
women arrested resulted in no further action. That
figure is even higher for women who are arrested for
alleged violence.

That shows to me that women are being arrested and
put into custody disproportionately, without the necessary
due process in terms of what the outcome is likely to be.
This creates a drain on police resources and, to be quite
honest, is a waste of time, as arrest is not an appropriate
response to women showing challenging behaviour. We
need a more nuanced approach. Many officers arrested
women for fear of criticism from more senior officers if
they did not, and black women are two and a half times
more likely to be arrested than white women, which
raises concerns. Officers need to realise that turning up
in a uniform can actually make a situation much more
tense, and many women are arrested due to their response
to the police turning up, not necessarily because of
what the police were called in for. Frances Crook of the
Howard League put it very well when she said that these
women are annoying, but not necessarily dangerous.

I am interested to hear the Minister’s thoughts on
Lancashire police, who have started a pilot through
which they bring independent domestic violence advisers
to the scene where domestic altercations are going on.
Officers are reporting that they have found that incredibly
useful in de-escalating the situation, rather than just
going straight to charging or bringing the woman in for
their own protection. The new clause raises the points
that first, there is a problem with the system, and
secondly, more creative approaches can be used, so I am
very interested to hear the Minister’s thoughts on it.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): As always, it is a
pleasure to serve under your chairmanship, Sir Charles.
New clause 3 seeks to remove the provision in the Bail
Act 1976 for a defendant to be refused bail where the
court feels it is necessary for their protection—or, in the
case of children, their own welfare—that they are remanded
in custody. It is extremely important to make clear to
the Committee that this provision is used very rarely. It
is considered to be a last resort, and it is only used when
there are no alternatives, so we should be in no doubt
that this is an unusual provision to use.
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Maria Eagle: “Rare” is a relative concept. Would the
Minister like to tell us how many people were remanded
in this way during, say, the last year for which he has
figures?

Chris Philp: I am afraid that I do not have that precise
figure to hand: I was relaying reports I have received
from people who are active in this area. I can certainly
see if that figure exists, and if it does, I would obviously
be happy to share it.

The intent behind this amendment is clearly to ensure
that prison is used only when strictly necessary. Of
course, when somebody has a mental health crisis, for
example, prison is not ultimately the best place for them
to be, but there may be limited circumstances in which it
is necessary to use remand for someone’s own
protection—as a last resort, as I say. There is a risk that
if we abolish this power without being absolutely clear
what the alternatives are, vulnerable people could be left
exposed. The Government agree with the sentiment
behind this amendment, but we want to be certain that
there will be no unintended consequences and no gaps
created as a result.

Alex Cunningham: The Minister made the point that
the use of this provision is very rare and that prison
should be used only as a last resort. I accept that, but
surely for such people we should ensure that there are
facilities across the country, so that it is not necessary to
remand a person, in any circumstances, to prison for the
good of their own health.

Chris Philp: Clearly, the provision of alternative
accommodation in those circumstances is the most
desirable outcome. We need to think carefully and make
sure we have covered the full range of circumstances
that may arise. That is why the Government have committed
to a review of this issue. We have already written to the
all-party parliamentary group on women in the penal
system to set out our plan for this, so that is in the
public domain. I know the Howard League for Penal
Reform has been campaigning in this area and it will be
consulted as part of that review.

Maria Eagle: I am grateful to the Minister for giving
way again. I welcome the fact that he is going to
conduct a review. In doing that, could he see whether
any research already exists or do some research on what
the outcomes are for the small number of people who
are remanded in this way? I can certainly see circumstances
in which they might end up in a worse state than they
would have done had they not been remanded in such a
way. That is important if the Minister is considering
whether to get rid of these provisions.

Chris Philp: Yes, that is exactly the type of question
the review should consider, along with the counterfactual
question of what would happen if this measure is not
used. Both alternatives need to be considered to reach
an informed decision.

Hywel Williams (Arfon) (PC): When that review takes
place, can the Minister ensure that there is particular
consideration of alternatives in very rural areas? Currently,
women in Wales are generally held outside Wales, for
example at HMP Oakwood, as there is no local provision.

Chris Philp: Yes, consideration of the available provision
needs to form part of the review to ensure that, if the
option were to be withdrawn, rarely used though it is,
appropriate provision across the jurisdiction of England
and Wales would be available.

As this is a complicated issue, and we do not want to
accidently cause a gap in provision, and because a
review has already been commissioned to look at the
issue, I respectfully ask that the new clause is not
pressed.

Alex Cunningham: I accept what the Minister says
about unintended consequences. It is important that the
individual is always protected. My hon. Friend the
Member for Garston and Halewood has welcomed the
review into this, and I do too. I also welcome the fact
that the Minister responded positively to my hon. Friend
when she talked about an outcome study about the
people who are actually involved.

I look forward to hearing from the Minister at some
time in the future about how that would work, to ensure
that we work in the best interests of the people who are
affected by this situation. We may well want to return to
the matter in future, but for now, I beg to ask leave to
withdraw the motion.

Clause, by leave, withdrawn.

New Clause 4

VIDEO RECORDED CROSS-EXAMINATION OR

RE-EXAMINATION OF COMPLAINANTS IN RESPECT OF

SEXUAL OFFENCES AND MODERN SLAVERY OFFENCES

“(1) Section 28 of the Youth Justice and Criminal Evidence
Act 1999 comes into force in relation to proceedings to which
subsection (2) applies on the day on which this Act is passed.

(2) This subsection applies where a witness is eligible for
assistance by virtue of section 17(4) of the Youth Justice and
Criminal Evidence Act 1999 (complainants in respect of a sexual
offence or modern slavery offence who are witnesses in
proceedings relating to that offence, or that offence and any other
offences).

(3) This section has effect notwithstanding section 68(3) of the
Youth Justice and Criminal Evidence Act 1999.”—(Alex
Cunningham.)

This new clause would bring section 28 of the Youth Justice and
Criminal Evidence Act 1999, which provides for the cross-examination
of vulnerable witnesses to be recorded rather than undertaken in court,
fully into force for victims of sexual offences and modern slavery
offences.

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
new clause 20—Special measures access for eligible
witnesses—

“(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) In section 19(2), omit paragraphs (a) and (b) and insert—

“(a) inform the witness of the special measures which are
available to them by virtue of this Act; and

(b) give a direction under this section providing for
whichever measure or measures as the witness may
decide they wish to be applied to apply to evidence
given by the witness.
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Provided that a direction under paragraph (b) shall so far as
possible ensure that the measure or measures provided for do not
inhibit the evidence of the witness being effectively tested by a
party to the proceedings.

(3) Omit section 19(3).”

This new clause would mean that once witnesses are determined as
eligible for special measures they will be informed of all provisions and
able to decide which option best suits them, rather than relying on the
court to decide which measures would best improve the quality of
evidence.

Alex Cunningham: The new clause will extend the
roll-out of section 28 of the Youth Justice and Criminal
Evidence Act 1999, which allows the cross-examination
of vulnerable witnesses to be recorded rather than
undertaken in court, to come fully into force for victims
of sexual offences and modern slavery offences.

Section 28 is now in place at all 83 Crown court
locations in England and Wales for vulnerable witnesses.
That includes all child witnesses and any witness whose
quality of evidence is likely to be diminished because
they are suffering from a mental condition of a significant
impairment of intelligence and social function, who
have a physical disability or who are suffering from a
physical condition that would impact their quality of
evidence.

The Opposition are extremely supportive of the
Government’s work in this area. However, we are concerned
that the roll-out of that measure, which can obviate the
distressing and sometimes traumatising experience of
being cross-examined in court, is going far too slowly.

10 am

Last year a pilot of section 28 for intimidated
witnesses—that is, victims of adult sexual offences and
modern slavery offences—was commenced in three early-
adopter courts in Liverpool, Leeds and Kingston upon
Thames. I know that the Government take this issue
seriously—the pilot of section 28 in those three courts is
evidence of that—and we are pleased to see the
Government’s direction of travel. My concern is that
the Government are still not taking it seriously enough.

Even after the two years that it has taken to put
together the Government’s end-to-end rape review, the
plans and findings lack the radical ambition that is
needed to address the current crisis state for rape and
sexual offence cases in our justice system. The latest
figures show that 44% of rape victims withdraw support
for their case before it gets to court. That level of victim
attrition is utterly shameful.

Many factors may contribute to a victim’s decision to
withdraw from their case, but a hugely significant one is
the colossal backlog of Crown court cases over which
the Government have presided. Another is lack of victim
confidence in a system in which rape convictions are at
a record low. The Government’s review notes:

“In fact, in 57% of all adult rape cases the victim feels unable
to pursue the case. Some of the key reasons given were feeling
disbelieved or judged, the negative impact on their mental health,
and a fear of giving evidence in court.”

However, even though the Government admit that
one of the major reasons behind lack of victim engagement
in the system is fear of giving evidence in court, their
response is to extend the section 28 pilot only to another
three courts. We know that the pre-recording of evidence
for intimidated witnesses is a hugely important tool in
limiting anxiety and distress for already traumatised

victims. Why, then, are the Government re-piloting the
pre-recording of evidence for intimidated victims for a
further two years when it has been piloted twice already?
We know it works, so why cannot we just get on with it?

The end-to-end review says:

“Subject to an evaluation of this pilot, we aim to commence
the full roll-out”

of

“Section 28 to all Crown Courts for intimidated witnesses and
victims”.

Therefore I assume that, in principle, the Government
are on board with the intention behind our new clause.
Is the Minister really comfortable with the delay in the
roll-out and the fact that thousands more victims will
come through the justice system while the extended
pilot ambles along and they will not have access to the
help of section 28? What more do the Government need
to know before they fully roll it out? Did the initial pilot
fail or was it not carried out properly? I do not believe
that to be the case.

I hope that the Government can provide some substantive
answers to these questions, because victims of these
offences have waited too long for action. All victims of
rape and serious sexual offences should be able to have
their evidence recorded and cross-examined prior to
trial as soon as it is possible for the Government to
implement that. If Ministers cannot implement it now,
why not?

Yesterday, the Lord Chancellor acknowledged, not
for the first time over the last few weeks, that a loss of
resources following a cut to his Department’s budget of
25% over recent years had contributed to the failure
around rape prosecutions and convictions, so is this
about resources? If it is, I do not hold out much hope of
change, because there is little, if any, extra cash available
for the Department.

Voting for this new clause today would mean that at
the commencement of this Bill, rather than in two
years’ time, victims of sexual offences and modern
slavery offences could give their evidence as soon as
possible, which would also improve the accuracy of
their testimony and relieve them of some of the excessive
stress and anxiety caused while they are awaiting a trial.
I urge the Minister to do the right thing and move with
a bit more haste here. The Government have failed far
too many victims of these horrific crimes already. Let us
start putting that right now.

Sarah Champion: I fully support new clause 4. It links
very tightly to my new clause 20, which I would like to
speak to. New clause 20 would mean that once a witness
was determined to be eligible for special measures, they
would be informed of all provisions and able to decide
which option suited them best, rather than the onus
being on the court to decide which ones they were
allowed. Special measures are an absolute lifeline for
many victims giving evidence in court against their
abuser. Navigating the criminal justice system can be
incredibly challenging, and the idea of giving evidence
as a witness against your own perpetrator is extremely
distressing. Cross-examination causes re-traumatisation
for victims and special measures are vital for reducing
the impact on their mental wellbeing. Special measures
include screening the witnesses from the accused, giving
evidence by a live link and in private, and video- recorded
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evidence. Currently, victims of child sexual abuse are
eligible for special measures in court when giving evidence
as a witness. However, delivery of the provisions remains
inconsistent and victims often have trouble accessing
the measures to which they are entitled.

The onus is currently on the court to offer the provisions
to the victim if it believes it will

“improve the quality of evidence”

by witnesses—so is not about the survivor’s mental
wellbeing and abilities. An APPG on adult survivors of
childhood sexual abuse survey found that 44% of victims
were not offered the opportunity to give evidence remotely
or behind a screen.

This new clause would amend the Youth Justice and
Criminal Evidence Act to ensure that once a witness
was determined as eligible for special measures by the
court, they would be informed of all options and could
decide which measure or measures suited them best. It
is worth saying that some survivors I work with actually
want to be in court and face their abuser—but it is up to
them to make that choice.

This amendment will provide what is best for the
witness’s wellbeing, rather than if the judge thinks it
will improve the quality of evidence. There was support
for this proposal in the Bill Committee’s evidence sessions.
Phil Bowen, Director of the Centre for Justice Innovation,
said:

“Yes, I think a presumption would be useful, but I think it also
requires attention to implementation and delivery issues. Special
measures should already be used in specialist domestic abuse
courts across our magistrates court estate and, in many cases,
domestic abuse victims are without access to those measures, for
want of anyone who asked.”––[Official Report, Police, Crime,
Sentencing and Courts Public Bill Committee, 18 May 2021; c. 43.]

Adrian Crossley, Head of the Criminal Justice Policy
Unit at the Centre for Social Justice, said of special
measures:

“I think it makes a massive difference to the view of the
complainant and, unfortunately, it would also make a massive
difference to the view of some defendants, who may face the
reality of the evidence against them earlier. It may encourage
pleas that should have happened earlier.”

“Sometimes the implementation of special measures and, certainly,
the pragmatics of what happens in court are not there and the
stress that that puts witnesses through is absolutely huge.”––[Official
Report, Police, Crime, Sentencing and Courts Public Bill Committee,
18 May 2021; c. 46.]

As we have seen too vividly with the rape review
findings, lack of support for witnesses and victims in
court proceedings has a genuine impact on the justice
process. More than a quarter of child sexual abuse cases
did not proceed through the criminal justice system last
year because the victim and survivor did not support
further action. One of the main reasons was that the
victim worried they would find the legal process too
upsetting.

The Minister may say that we should keep the law so
that it is the quality of evidence that remains, because
that matters the most. I say to the Government that it is
obvious that when we prioritise the wellbeing of victims
and survivors—the people giving the evidence—the
conviction is more likely to be secured because they feel
more able to speak. If the victim assumes that they will
be re-traumatised in the court proceedings, why on
earth would they even try to secure justice? If that is the
assumption, more offenders will walk free.

Dame Vera Baird, the Victims’ Commissioner, also
agreed with this proposal. In her view, the problem
begins
“with the fact that the needs assessment is not done clearly by a
single agency.”––[Official Report, Police, Crime, Sentencing and
Courts Public Bill Committee, 20 May 2021; c. 113.]

It needs to be carried out as part of the witness care
unit, rather than across the Crown Prosecution Service
and police, as it currently does. Dame Vera Baird also
said that the measures that may best suit the victim are
not always available. Special measures are not consistently
available across the country.

What will the Minister do to ensure that resources
and funding are sufficient to support victims giving
evidence? Some witnesses who gave evidence have claimed
that special measures should remain available at the
discretion of the judge. The Minister may use that
argument in the Government’s response to my new
clause. However, we know that the current system is
letting victims down, and something needs to be done
so that it is legally required that they have these options
available to them. The majority of court proceedings
have taken place via a live link since the pandemic
began. What reason is there to refuse the same provision
to vulnerable witnesses? Let us be frank: the court is not
always functioning with the victim’s best interests at the
centre of its decisions. This change would grant vulnerable
witnesses much more autonomy over their experience in
court, rather than the courts relying on who and how
they are able to give evidence—the same courts that
have let so many down.

If it were better for special measures to be left to the
flexibility of the court rules, we would not have a
situation where victims wait years to give evidence, and
often then face their abuser in court. Additionally,
under this new clause, the court would still be included
in the decisions. It would still have to ensure that the
measures or measures provided
“do not inhibit the evidence of the witnesses being effectively
tested by a party to the proceedings.”

As the Victims’ Commissioner said, it should be the
default position that victims, if they choose, can pre-record
their video evidence weeks, months or years before the
trial takes place. Not only would that be less traumatic
for them, but it means the recollections are more current
and therefore more reliable.

Cross-examination can also take place on video under
section 28 of the Youth Justice and Criminal Evidence
Act. This is particularly useful to reduce the huge
backlog that the courts currently face, and these measures
already exist. We just need to make sure that victims can
access them as they should. The Government need to
ensure that implementation is effective, and that the
courts are fully resourced for it. More funding must be
given to courts to provide places for vulnerable witnesses
to give evidence securely, and ISVAs must also be available
and dramatically expanded, so I am glad that the Minister
has said that as part of the review she will actively look
to employ more ISVAs.

I hope the Government listen to this argument and
address the issue urgently, so that no more victims have
to suffer the traumatising process of giving evidence
without access to special measures.

Chris Philp: I am grateful to the shadow Minister, the
hon. Member for Stockton North, and the hon. Member
for Rotherham for raising this important issue. Clearly,
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[Chris Philp]

all hon. Members from across the House would want
victims of these terrible crimes to be supported at what
are often traumatic court hearings, and the Government
have certainly been working hard on it.

Reference was made to the rape review published last
week. As the hon. Member for Rotherham suggested, it
contains a range of measures designed to help support
victims of these terrible crimes, not least a provision for
more ISVAs, as she said in her remarks. It also asks the
police to take a better, more proactive, faster, more
comprehensive approach to the investigation of rape.
No victim is to be left without their phone for 24 hours;
digital material will be requested only where strictly
necessary and proportionate to the line of inquiry; and
there will be better joint working between the police
and the CPS and so on. So numerous measures were
announced last week, all designed to help improve the
situation in the area that we are discussing. In all
frankness, it certainly does need to be improved.

Specifically, the clauses mention pre-recorded evidence
permitted under section 28, as we have heard. It is
worth saying that for vulnerable witnesses we have
already fully rolled out the availability of section 28
pre-recorded evidence; that was completed in November
last year. Vulnerable witnesses include all child witnesses,
and also witnesses whose quality of evidence is likely to
be affected because of a mental health disorder or some
form of physical disability. The measure has already
been implemented in every single Crown court across
the country.

On intimidated witnesses, as the shadow Minister
said we are already piloting the use of section 28 evidence
for intimidated witnesses in three early adopter Crown
courts—Leeds, Kingston upon Thames and Liverpool.
That means that victims of those crimes have access to
this measure and are able to pre-record their evidence,
cross-examination and possibly re-examination via video
early in the process, outside of the courtroom environment.
That, for reasons we have discussed, is often of significant
benefit to the victim.

10.15 am

Following the rape review announced last week, we
are extending that to a further three Crown courts—
Durham, Isleworth and Wood Green—which will obviously
increase the number of hearings that are taking place.
With those six Crown courts out of 80 or so, that is now
getting close to 10% of the total. The extended pilot will
enable us to learn the necessary lessons from the six
sites now being used, with a view to then rolling out
rapidly once we have ensured that we fully understand
all the operational, technical and resourcing implications.
The assumption is that that will happen as quickly as
possible, but it is a significant departure from the way
things have been done previously, so there is a reasonable
desire to ensure that we properly understand how it
works before activating it across the whole jurisdiction.
That is the reason for the use of the six pilot sites.

Sarah Champion: I am very heartened by what the
Minister is saying. One problem that keeps getting
raised with me is that if victims choose to go down the
live link route there must be authorised sites, but there
are so few in the country, and they have backlogs and

so on. There is a resourcing issue. However, it is my
understanding that a lot more live evidence has been
given by video link during the pandemic. Surely we have
had a year of piloting this, as well as the specific pilots
that the Minister is doing, so is he now looking at
rolling back the opportunity to give evidence via live
link, in order to wait for the pilot?

Chris Philp: Giving evidence by live link in proceedings
is obviously different from section 28, which applies to
pre-recorded evidence and cross-examination. In answer
to the question about live links, no, there is no intention
to try to influence the judiciary to use live video links
less than they have been doing so. Generally speaking,
it has worked very successfully. Each week there are
20,000 court sessions across all jurisdictions—criminal,
civil, family and tribunals—using video technology, and
there is no desire on the part of the Government to see
that reduced, should the judge and other participants
want to continue with it. That option is available. All
Crown court rooms have the cloud video platform
installed in them, which will remain the case.

A new system is coming in that will improve things
further, but there will be no removal of remote capability
from Crown court rooms. They will have the ability to
take live evidence by video link. Every cloud has a silver
lining, and one of the silver linings has been the fact
that every Crown court room now has that capability.

Sarah Champion: My new clause shifts the choice to
the victim rather than the judge. What the Minister is
saying is great, but will he support my new clause, so
that the victim is able to choose whether to give evidence
by live link?

Chris Philp: Having spoken to new clause 4, let me
turn now to new clause 20. As the hon. Lady says, it
moves the discretion away from a judge and makes
it the witness’s choice whether the section 28 recording
is conducted. We want to encourage as many eligible
people as possible to make use of the special measures
that are available, and we have taken a number of steps
to ensure that objective. For example, the revised victims
code, which came into force just a few weeks ago, on
1 April, focuses on victims’ rights and sets out the level
of service that victims can expect to receive from criminal
justice agencies. The code also enshrines victims’ rights
to have their needs assessed by the police or a witness
care unit in order to determine whether they are eligible
to give evidence using special measures and would
benefit from doing so, to help relieve some of the stress
involved in giving evidence. We want to ensure that
every single eligible witness is identified, and that the
matter is actively considered.

Maria Eagle: Does the Minister accept that many of
these offences leave the victims feeling powerless?
Powerlessness, and having things done to them, is part
of the horror that arises from such offences. To give
victims agency—to allow them to decide for themselves
in those proceedings what would work for them—would
be a powerful fillip to their psychological wellbeing, so
that the court system is not then doing to them, after
they have had the perpetrator doing things to them, and
all the while they are feeling powerless. The Minister
could do a lot of good by accepting the provision.
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Chris Philp: Clearly the victims code, published a few
weeks ago, is designed to help victims in many of the
ways that the hon. Lady described. I will come on to the
specific question of who makes the decision in a moment.
In addition to the victims code, however, we are doing
more work with important agencies such as the police
and the CPS, drafting guidance to share with victim
care units and making sure that the understanding of
the special measures, such as section 28, is as high as it
possibly can be. We are also looking to maximise the
use of section 24 and to improve the use of remote link
sites—the point that the hon. Member for Rotherham
made a moment ago—again to help victims.

On the question of empowerment, which the hon.
Member for Garston and Halewood just asked about,
there is clearly a balance to strike. Obviously we want to
ensure that victims are protected and looked after, and
that we minimise the trauma that may follow from
reliving the experience. We should also be aware, however,
that these are court proceedings, designed to determine
guilt or innocence. The consequence of a conviction in
such cases is, most likely, a long time in prison—rightly
so. We therefore need to ensure that the interests of
justice are considered, as well as the interests of the
victim, which are also extremely important; they are
both important.

Ultimately, the judge decides whether a live link may
be used or the other special measures may be activated
for someone who is eligible. The reason for that is that it
is for a judge to make a determination in an individual
case on how that case is managed and conducted,
having regard to all the particular facts in the case—the
circumstances, the victim and the nature of the victim,
the nature of the questioning or cross-examination that
might need to take place.

The concern of the Government is that if we simply
legislate to remove that judicial discretion, saying that
the judge cannot decide and what happens is automatic,
it means that the judge will in some sense lose control of
how the proceedings are conducted. There may be
circumstances in which that undermines the delivery of
justice.

We hope that judges listen to our proceedings—I am
sure they do—and hear the very strong emphasis that
we in this House give to victims. The judges are aware of
the victims code and the strengthened rights that it gives
victims, and they will keep that at the front of their
minds when they make such decisions. I hope that they
will make them—they normally make them and I hope
will continue to do so—in a way that is sympathetic and
sensitive. To wholly extinguish judicial discretion, however,
would go a long way.

Sarah Champion: I appreciate the Minister’s giving
way. I am not entirely convinced that his civil servants
have read my amendment. After proposed new paragraph
(b) in subsection (2), the new clause states:

“so far as possible ensure that the measure or measures provided
for do not inhibit the evidence of the witness being effectively
tested by a party to the proceedings.”

It explicitly gives the ultimate call to the judge. We
would be giving the victim the right to have a choice,
but if the judge believes that it in any way discredits the
evidence that they are able to give, the judge has the
right not to allow it.

Chris Philp: The drafting is:

“Provided that a direction under paragraph (b) shall so far as
possible ensure that the…measures provided for do not inhibit
the evidence”.

As far as I read it, it does not give the judge the power
not to make the order; it simply states that they must
make the order in such a way as not to inhibit the
evidence being given

“so far as possible”.

My understanding of the words on the page is not that
the judge has an ultimate veto; they must simply exercise
a direction in that way.

Furthermore,

“so far as possible”

is not a high test when it comes to justice being done
and ensuring that evidence is given fairly. When we are
potentially convicting someone and sending them to
prison for a long time, ensuring that justice is done

“so far as possible”,

intuitively, does not feel like the standard is quite high
enough.

Sarah Champion: I am happy to work with the Minister
to get the wording exactly right, so that it does exactly
what I think we both want.

Chris Philp: The Government’s position, in conclusion,
is that it is very hard to sit in Parliament and legislate
definitively and bindingly—

Sarah Champion: We do it every day.

Chris Philp: Let me finish the sentence—for all the
circumstances that may arise in an individual case.
Therefore, although we have guidelines, procedures and
so on, ultimately, the management of any particular
case, including things such as the use of live links and
proceedings in the courtroom, are a matter for the very
experienced judge who is looking at the case, the defendant
and the witnesses in front of him or her, the judge.

That is why, ultimately, judicial discretion is required.
However, we agree with the direction of travel. I have
already mentioned some of the things that we are doing
to push things further. I am certain that judges looking
at our proceedings will respond accordingly and will
take a positive, constructive and accommodating view
where the issues arise. In fact, they already have a duty
under section 19 of the Youth Justice and Criminal
Evidence Act 1999 to take into account the views of the
witnesses in making their decisions. We feel that that
strikes the right balance.

Alex Cunningham: I do not know whether the Minister
accepted the kind offer of my hon. Friend the Member
for Rotherham to assist him in developing new clause 20
to make it fit for purpose. He has indicated with a nod
of the head that he is pleased to work with her—is that
the case?

Chris Philp: Always happy to work together on any
issue.

Alex Cunningham: I am grateful for that clarification.

665 66622 JUNE 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



[Alex Cunningham]

I am also heartened by the Minister’s response to new
clause 4. I will not take anything away from the Government
for the tremendous progress that they have made in this
area. However, there have been many pilots and I believe
that those have already proved that the system is working.
I suspect that if it were not working, he would be
looking to do something else, rather than extending the
pilot. I hope that we can make some more progress
sooner rather than later.

The Minister talked about the various recommendations
in the rape review. I do not think that we need to wait
for the Government to roll out their actions from the
rape review. We could take some action now. I see the
new clause as another opportunity to take another
small step, but it is a significant step, to protect victims
and even to improve the quality of evidence that is
given in court. Who knows, that, too, might improve
some of those abysmal conviction rates that we suffer as
a country—suffered by victims who do not receive
justice.

Sarah Champion: Does my hon. Friend agree that the
fear of giving evidence as the system stands, prevents
any justice from happening? Any movement that the
Government can make that is sensitive to the needs of
victims and survivors would be hugely beneficial.

Alex Cunningham: That is very much the case. Yesterday,
following the statement from the Lord Chancellor, there
were various discussions of the statistics around cases.
For some people, the case does not get beyond the
police investigation; it never reaches the CPS. That is
because of some of the issues outlined by my hon.
Friend. We believe that it is time to start taking action. I
say gently that it is great to have warm words from
Ministers, but we actually need to make real progress. I
will therefore press the new clause to a Division.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 8.

Division No. 29]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

New Clause 6

OFFENCE OF PET THEFT

‘(1) The Animal Welfare Act 2006 is amended as follows.

(2) After section 2 (“protected animal”) insert—

“2A Definition of pet

A protected animal is a “pet” for the purposes of this Act if it
provides companionship or assistance to any human being.”

(3) After section 8 (fighting etc.) insert—

“8A Pet theft

A person commits an offence if they dishonestly appropriate a
pet belonging to another person with the intention of
permanently depriving that other person of it.”

(4) In section 32 (imprisonment or fine) before subsection (1)
insert—

“(A1) A person guilty of an offence under section 8A (pet
theft) shall be liable—

(a) on summary conviction to imprisonment for a term for
a term not exceeding 51 weeks, or a fine, or to both;

(b) on conviction on indictment to imprisonment for a
term not exceeding 2 years, or to a fine, or to both.

(A2) When the court is considering for the purposes of
sentencing the seriousness of an offence under section 8A it must
consider the following as aggravating factors (that is to say, a
factor that increases the seriousness of the offence)—

(a) the theft caused fear, alarm or distress to the pet, the
owner or the pet or another person associated with
the pet;

(b) the theft was for the purposes of commercial gain.”

(5) In section 34(10) (disqualification) after “8,” insert
“8A,”.”—(Alex Cunningham.)

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 7—Offence of pet theft (Scotland)—

‘(1) The Animal Health and Welfare (Scotland) Act 2006 is
amended as follows.

(2) After section 17 (protected animals) insert—

“17A Definition of pet

A protected animal is a “pet” for the purposes of this Act if it
provides companionship or assistance to any human being.”

(3) After section 23 (animal fights) insert—

“23A Pet theft

A person commits an offence if they dishonestly appropriate a
pet belonging to another person with the intention of
permanently depriving that other person of it.”

(4) In section 40 (disqualification orders) after subsection
(13)(b) insert—

“(ba) an offence under section 23A,”.

(5) In section 46 (penalties for offences) after subsection (1)
insert—

“(1A) A person guilty of an offence under section 23A (pet
theft) shall be liable—

(a) on summary conviction to imprisonment for a term for
a term not exceeding 51 weeks, or a fine, or to both;

(b) on conviction on indictment to imprisonment for a
term not exceeding 2 years, or to a fine, or to both.

(1B) When the court is considering for the purposes of
sentencing the seriousness of an offence under section 23A it
must consider the following as aggravating factors (that is to say,
a factor that increases the seriousness of the offence)—

(a) that theft caused fear, alarm or distress to the pet, the
owner or the pet or another person associated with
the pet;

(b) the theft was for the purposes of commercial gain.”

(6) In Schedule 1 (powers of inspectors and constables for
Part 2) after paragraph 4(5)(a) insert—

(aa) an offence under section 23A,”.”
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New clause 8—Offence of pet theft: consequential
amendments—

‘(1) The Police and Criminal Evidence Act is amended as
follows.

(2) In section 17(1)(c)(v) (entry for purposes of arrest, etc in
connection with offences relating to the prevention of harm to
animals), for “and 8(1) and (2)” substitute “8(1) and (2) and
8A”.”

10.30 am

Alex Cunningham: We now turn our attention to
quite a different subject. New clauses 6 to 8 would work
as a package to create a new specific offence of pet
theft, punishable by a custodial sentence of up to two
years. As the Minister is aware, the theft of pets is
currently an offence under the Theft Act 1968. However,
although the law of theft caters for certain specific
offences—for example, bicycles, scrap metals and even
wild mushrooms, unbelievably—that is not the case for
pets. That matters because the Theft Act does not
consider a pet’s intrinsic value as a much-loved member
of the family. Instead, it takes into account only its
monetary or sale value.

I am sure that, like me, the Minister gets a regular
flow of emails from animal lovers and owners who want
tougher laws to deal with those who would deprive
them of their pets. They value their pets way beyond
many things in their lives and even make sacrifices to
ensure they get the expensive vet treatment that they
need. It seems absurd to us that the theft of a much-loved
pet is currently regarded in law as the same as the theft
of a mobile phone or a handbag.

Pets are living, sentient beings that come into our
lives and become irreplaceable members of our families.
I do not mind saying that it broke my heart when my
dog, Lady, died. It was the same when KT the cat died.
He was called KT after we discovered that we had a
male cat, which had previously been named Katie by
one of my sons.

We believe that legislation and sentencing must reflect
reality, and that is why Labour tabled new clause 6. It
would create a specific offence of pet theft that would
enable courts to deliver sentences for pet theft offences
that properly reflect the attitudes of modern society. I
know the Minister will remind us that the Government
are looking to reform this area of the law, but that was
due to happen last year.

Fewer than 1% of pet thefts lead to charges being
brought. Although the Theft Act allows for a minimum
custodial sentence of up to seven years’ imprisonment,
the evidence shows us that someone found guilty of pet
theft is far more likely to be handed a caution than a
custodial sentence. That is because the vast majority of
cases involving pet theft will be handled by the magistrates
courts, rather than the Crown court. That is exactly why
we need a change in the law. Creating a specific offence
of pet theft, rather than leaving offences to be prosecuted
under the Theft Act, would mean that judges are able to
sentence acts of pet theft in accordance with the huge
emotional damage that the offence causes.

The change is as important as it is timely. As the
Minister is aware, the number of pet thefts—dog thefts
in particular—has skyrocketed during the pandemic.
Five police forces across England and Wales reported
more acts of dog theft in the past seven months than
during the whole of the previous year. Indeed, the

number of dog thefts has been increasing year on year
for the best part of the past decade, and we are now at
the point where, on average, at least five dogs are stolen
in England and Wales each and every day. That is a
staggering and horrifying figure. I have heard of pets
actually snatched from their owners in the street, as
criminals steal them to order.

What is even more worrying is that, while the number
of dog thefts increases with each year, the number of
court charges relating to dog theft has gone down. In
2015, only 62 court charges were brought. In 2016,
that had decreased to 48, and by 2017 the number was
only 37. By failing to take decisive action as pet thefts
rocket and successful prosecutions fall, the Government
are sending a dangerous message to criminals—that
they can continue to break the hearts of families up and
down the country with complete impunity.

Given that the Government have taken no action, the
Opposition feel that we must step in and offer them an
opportunity for change with a specific offence of pet
theft, punishable with a custodial sentence of up to two
years. Again, that would allow judges to hand down
sentences that properly reflect the emotional family
value of a pet, rather than simply its value as an object.
That seems to us a wholly sensible response to the
current crisis of pet thefts that we see today. Pets are not
simply objects; they are invaluable members of our
family, within our homes. They provide emotional comfort,
support and happiness to families across the country.

It is not just the Opposition who recognise that. The
Minister will be aware that many animal welfare groups
support a change in legislation, as do members of his
own party and the vast majority of the public. The
current system does not work and it is the country’s
12 million households that have pets who are being let
down. I hope that the Minister, rather than saying that
the Government will sort this issue out some other time,
will take decisive action and support the new clauses
today.

Sarah Champion: I am extremely grateful to my hon.
Friend the Member for Stockton North for tabling
these new clauses, because during the pandemic in
particular the rate of dog theft has gone through the
roof, as the cost of puppies, dogs and all other pets has
also skyrocketed.

These animals are worth so much more than their
monetary value; they are valued members of our
households. And we have seen some very high-profile
cases that demonstrate the impact when pets are stolen.
The law needs to catch up and I really urge the Minister
to take this opportunity to do that.

In March, DogLost—a UK charity that helps victims
of dog theft—recorded a 170% increase in the rate of
this crime between 2019 and 2020. It is very welcome
that in May the Government announced a taskforce
that will consider the factors contributing to the rise in
dognapping and recommend solutions to tackle the
problem, but we do not need just another consultation.
What we actually need is action and the Bill provides
the perfect opportunity for the Government to take that
action.

Campaigners against dog theft have called for pet
theft to be made a specific offence and they are right to
do so. That crime needs more robust punishment than
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just being covered by theft of property; treating pets
just as “property” does not recognise the emotional
attachment that people place on them.

Hywel Williams: Does the hon. Lady recognise, as I
do, the value of pets in therapeutic situations, especially
when people have a disability and perhaps build a
particular relationship with a cat or dog? In that respect,
the theft of such an animal is even worse than the theft
of just a family pet, as it were.

Sarah Champion: I completely agree. While the hon.
Gentleman was talking, I was reminded of my grandma,
who had a budgie called Bluey. As a child, I did not
realise why, every few years, Bluey changed colour. But
for my grandma, if Bluey had been stolen it would have
broken her, as Bluey was the one constant in her life.
The value of a budgie is—what? I do not know—£20?
What we find, though, is that when people are caught
for petnapping they only receive a small fine; indeed,
sometimes they just receive a suspended sentence. Those
punishments do not reflect the emotional worth that
the pets have.

According to the Pet Theft Reform campaign, in
recent years only 1% of dog thefts have even led to
prosecution. Campaigners have called for reform of the
current system of pet microchipping, to improve the
chances of reuniting stolen animals with their owners.

As we have discussed, it is heartbreaking when a
beloved family pet is stolen. Currently, however, it is
very difficult to collate definitive statistics on pet theft,
which is principally due to, first, the different methods
of recording pet theft that are used by different police
forces and, secondly, pets not being differentiated under
the Theft Act 1968. Pets are more than property and
legislation should reflect that.

Siobhan Baillie (Stroud) (Con): I have campaigned on
this incredibly important issue. However, having looked
into the details and worked with different campaign
groups and the Gloucestershire police force, which is
recording these crimes well, I think some of the issues
that the hon. Lady has touched on are becoming wider
and wider in scope. There is a range of things that we
need to fix.

I am inclined to say that the taskforce is the way
forward to get to legislation. Does the hon. Lady agree
that we must look at all of the issues, rather than just
trying to tackle either specific sentencing or specific
legislation?

Sarah Champion: I completely agree with the hon.
Member. Yes, of course, we need robust data to be able
to do that. We are in a chicken-and-egg situation because,
as the hon. Member highlights, different police forces
record different things, so it is hard to grasp the problem.
The thing that I am most mindful of is that the opportunity
to make changes to the legislation are slight in Parliament,
but the Minister has an opportunity now, so I urge him
to grasp it.

Does the Minister agree that the punishment should
outweigh the potential rewards for stealing pets? At the
moment, people receive tens of thousands of pounds

for stealing dogs, but they are not given a sentence if
they are convicted. I completely understand the work of
the taskforce, but we need a positive response, which
campaigners and pet owners have called for. There have
been some really disturbing cases, with increasing violence
used in dog thefts. That is another reason why I want
the Government to send a strong message that that is
not acceptable and is punishable.

A dog owner was knocked to the ground and punched
in a terrifying attack by two men trying to steal her pet.
Allie Knight, 22, was attacked near Mutley Plain, Plymouth,
as she walked her pug, Paddy. Mike Jasper was walking
his dog Ted—this was awful—a sprocker spaniel, in
south London in December after visiting his allotment
when he was brutally attacked by two men wearing face
masks and Ted was taken. “BBC Breakfast” raised this
case, and it highlighted the depth of the loss that
someone feels when their pet is taken. A 50-year-old
woman was attacked and had her dog stolen while she
was out walking in Moira Road in Woodville, Derbyshire.
One man pushed her to the floor, and grabbed her
two-year-old dachshund called Minnie, while the other
held his fist to her face.

Police forces need sufficient resources and training to
be able to deal with pet theft in a sensitive manner and
highlight resources where owners can turn for support.
Blue Cross strongly supported the recent decision of
Nottinghamshire police to appoint Chief Inspector Amy
Styles-Jones as the first specialist dog-theft lead in the
country. Having a dedicated dog-theft specialist in each
police force would make a huge difference, and would
address the point made by the hon. Member for Stroud
about the disparities across the country.

Chris Philp: Once again, I am grateful to the shadow
Minister and his colleagues for raising an extremely
important issue: criminals seeking to profit from the
theft of a pet. Sadly, it is a growing trend. Dog owners
do not feel safe or comfortable very often, and it can be
heartbreaking when a much-loved family pet is taken.
Recognising that, the Lord Chancellor, the Home Secretary
and the Secretary of State for Environment, Food and
Rural Affairs have recently created a new taskforce to
investigate the problem end to end and find solutions—not
just in relation to the criminal offence, which we will
come on to in a moment but in relation to prevention,
reporting, enforcement and prosecution of the offences.
It will make clear recommendations on how the problem
can be tackled. We have seen in other contexts—for
example, there was a problem a few years ago with
scrap-metal thefts from church roofs—how an end-to-end
approach can have an effect. We should not look simply
at one element of the problem but at the whole thing
end to end, and that is what the task force is urgently
doing, as well as taking evidence from experts. The
Minister for Crime and Policing is also involved, to
make sure that police investigation is what it should be.

As we have heard, the theft of a pet is currently a
criminal offence under the Theft Act 1968, so the question
arises of why we need a new offence. The first thing I
would say is that the maximum sentence for the new
offence proposed by the new clause is only two years,
whereas the maximum sentence under the Theft Act is
seven years. The new clause, if adopted, would reduce
the maximum penalty available for stealing a pet from
seven years to two years, which strikes me as incongruous,
given the purported objectives of the new clause.
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The shadow Minister made some points about whether
the emotional value of the pet was recognised and
accounted for. I draw his attention, and the Committee’s
attention, to the Sentencing Council guidelines on theft,
which are used by judges when passing sentence for
theft up to the seven-year maximum. Under the guidance,
which judges are bound to use, harm includes the
emotional distress caused by the theft. The guidance
also talks about the value to the person who suffered
the loss, regardless of monetary worth, so the emotional
distress and the non-monetary value are baked in already,
in black and white, in those Sentencing Council guidelines.
Indeed, the table specifying the level of harm sets out
that emotional damage and harm to the victim cause an
escalation in the sentence, over and above what would
be the case based simply on monetary value.

10.45 am

The hon. Member for Rotherham mentioned that, in
some cases, the value of a dog can run to tens of
thousands of pounds. If a dog or any pet with such a
value is stolen and there is emotional harm, that is
classed as category 1 level of harm. Even in cases with
the lowest level of culpability, where the person doing
the stealing is being directed by somebody else, the
custody range for that level of harm under the Theft
Act 1968 is between six months and two years, which is
up to the maximum the shadow Minister is proposing.
If, however, there is level A culpability, which means the
theft has been heavily planned and it involved intimidation
and coercion, the custody range is between six months
and six years. The six years would not be available if we
made the change; the sentence would be capped downwards,
at just two years.

Siobhan Baillie: Characteristically, the Minister is
absolutely correct in everything he is saying, but we
cannot get away from the fact that even though legislation
provides for sentences of up to seven years, such sentences
are not being passed. It is important to recognise that.
One of the reasons that I would not back the proposal
is that the Minister is right about the two years. We
already have a greater sentencing option in the legislation,
but that is not being taken, which is why the taskforce is
key to looking at the range of options. That includes the
judiciary and the Sentencing Council.

Chris Philp: My hon. Friend makes a good point, and
those topics are precisely the ones the taskforce is
addressing to make sure the appropriate statutory powers
exist. The maximum sentence of seven years is there.
The ability to take account of emotional distress and
non-monetary value is there in black and white, in the
Sentencing Council guidelines. I talked through a couple
of examples in which instances of high harm and high
culpability can lead to substantial periods in custody.
Even if the level of harm was 3, there would still be level
A culpability and the possibility of between six months
and several years in custody. The powers are there in
statute. The question is more practical, as my hon.
Friend says, and that is exactly what the taskforce will
address.

Alex Cunningham: The Minister is outlining how
people who steal pets could get up to seven years in jail,
but there is no evidence at all, anywhere in the country,
to suggest that those cases go beyond magistrates court.

The sentence is normally a fine; there is no evidence of
custodial sentences. I do not know what the Minister
proposes to do to improve guidance to the courts on
how they deal with that, but perhaps it is something he
needs to consider.

Chris Philp: That is exactly the kind of question the
taskforce will be considering. Under the 1968 Act, theft
is a triable either-way offence, which means it can be
tried in the Crown court or the magistrates court. One
matter the taskforce might consider is where the more
serious of those offences are prosecuted. The option of
the CPS seeking to have more of the cases tried in the
Crown rather than the magistrates court could be explored,
and that is a topic the taskforce most certainly may
consider.

It is also worth mentioning that, in addition to the
work of the taskforce and the existing powers relating
to a maximum sentence of seven years, there is a lot
more the Government are doing. For example, in the
area of animal welfare, we are introducing legislation to
recognise animals as sentient beings and putting animal
welfare at the heart of Government policy decision
making. We have also supported calls for increasing the
penalty for animal cruelty from six months to five years
under the Animal Welfare (Sentencing) Act 2021, which
received Royal Assent in April.

Maria Eagle: The Minister is making an interesting
point about classifying animals in law as sentient, which
is overdue. Does he foresee such a change leading to
changes in this legislation? Theft of a sentient being
appears to be a somewhat different offence from theft of
what is currently seen as an object with monetary value.

Chris Philp: On monetary or emotional value, the
Sentencing Council guidelines recognise emotional value
and non-monetary worth. The hon. Lady asks about
the interaction between the 2021 Act and sentience, on
which we are looking to legislate. That is the kind of
topic that the taskforce will have in mind. It is an
interesting point, and I will ensure that it features in the
taskforce’s deliberations.

Given the work that the taskforce is doing across a
far wider area than the criminal offence, and given that
the criminal offence already has a maximum of seven
years and that emotional value is recognised, I feel that
the taskforce is doing the necessary work to step up
action in this area. We recognise that there is a problem.
More needs to be done, and the taskforce is doing it.

Alex Cunningham: Pet owners across the country will
be delighted that we have had the debate. We listened to
what Members have said and listened the Minister’s
response, and we look forward to the taskforce reporting.
I do not know when the report is due, but pet owners
across the country still want the Government to take
action. We do not want any more dilly-dallying; we
need the Government to act. We hope that they will
press the taskforce to report quickly and to make
recommendations that will deliver what the public want:
more severe sentences for people who would steal their
pets. I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.
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New Clause 9

RENTAL OF HIGH PERFORMANCE VEHICLES

“(1) It is an offence to offer for rental a motor car of more
than 300 brake horsepower, unless the motor car is fitted with a
black box.

(2) For the purposes of this section, a black box is a telematic
device which records information about the way a motor car is
driven.

(3) The Secretary of State must by regulations determine the
information which a black box must record for the purposes of
this section.

(4) Regulations under subsection (3) must provide, at a
minimum, for the following information relating to the motor car
to which it is fitted to be collected throughout the period of
rental—

(a) its location;

(b) its speed; and

(c) its rate of acceleration or deceleration.

(5) The information recorded by the black box must be
disclosed to a constable on request, and the failure to disclose
such information is an offence.

(6) A person guilty of an offence under this section is liable on
summary conviction to imprisonment for a term not exceeding
six months or a fine not exceeding the statutory maximum or
both.

(7) The Secretary of State must by regulations determine how
the brake horsepower of a motor car is to be calculated for the
purposes of this section.

(8) For the purposes of this section, “motor car” has the
meaning given by section 185 of the Road Traffic Act 1988.”
—(Sarah Jones.)

Brought up, and read the First time.

Sarah Jones: I beg to move, That the clause be read a
Second time.

The new clause was tabled by my hon. Friend the
Member for Halifax (Holly Lynch), with my support
and that of my hon. Friends the Members for Hove
(Peter Kyle) and for Stockton North. It would produce
more accountability in the rental of high-performance
vehicles or supercars. I understand that the issue of
high-powered vehicles being driven recklessly in and
around neighbourhoods, thereby plaguing towns and
communities, is a challenge not only in parts of West
Yorkshire, but across the country. Many attempts have
been made to combat the issue at local level, involving
local authorities working side by side with police forces,
but such partnership initiatives can go only so far, and it
has become clear to all involved that action at national
level is needed.

More often than not in the examples of road traffic
offences committed by people using cars described as
high-performance vehicles, supercars or even prestige
cars, the driver is not the owner, but has hired the
vehicle. In recent years, there has been an increase in
people hiring cars such as Lamborghinis and Ferraris
and passing the keys to someone else, if not several
others. The vehicles are then driven at dangerously high
speeds, which puts other road users, pedestrians and the
drivers themselves at risk.

Often the driver will not have the appropriate insurance.
They will argue that they believed that they were somehow
covered by the rental agreement, by their own insurance
or simply by the fact that the person who hired the car
had given them consent to take it around the block.

They will say that they had not intended to crash, so
they did not need insurance. In the majority of cases,
they will not have experience of handling 300 hp-plus
vehicles, which can be deadly in the wrong hands. Many
companies that hire out vehicles operate responsibly
and with transparency, but there are much darker elements
in the industry. The sliding scale of criminality ranges
from drivers engaging in antisocial use of the roads in
communities to dangerous and reckless driving through
to serious and organised crime.

What can we do to ensure that all companies that
rent performance vehicles act responsibly and drivers
are accountable for their actions behind the wheel? The
new clause makes a start, and it follows a ten-minute
rule Bill that was introduced on the Floor of the House
on 24 February by my hon. Friend the Member for
Halifax. She recalled a recent example in which a police
officer had stopped two high-performance vehicles on
the same 40 mph road, one going at 76 mph and the
other at 86 mph.

The new clause would mandate all rental vehicles of
300 hp or above for use on public highways to be fitted
with a black box. A black box is typically the size of a
matchbox and it records information about how and
when a car is driven. Many hire car companies act
competently and do their very best to ensure that their
vehicles do not fall into the hands of the irresponsible—that
includes fitting black boxes—but a minority fail to
carry out due diligence.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
I am a member of the all-party parliamentary historic
vehicles group, and I am a little concerned that many
older vehicles that may be hired—for example, vintage
Bentleys—cannot be fitted with a black box, which
might prevent those vehicles from being enjoyed by
people who perhaps want to hire a little of our history.

Sarah Jones: I confess that I am not a car expert, but
my understanding is that the vehicles in question are
300 hp or more. I do not know whether the vehicles the
right hon. Gentleman has mentioned are in that category.
The new clause relates to powerful cars that are hired by
people—often young people—who pass them on to
their friends. In some cases, significant damage is caused.

Mr Goodwill: I thank the hon. Lady for her generosity
in giving way. I understand the problem she has identified.
However, the Jaguar F-Pace 3.0 litre 4x4, for example,
which families might hire to pull a caravan on a holiday
or to go on a trip, would fall into that category. I am a
little worried that many people who are not part of the
problem might be drawn into additional cost and the
difficulties that that might present.

Sarah Jones: I imagine that if a vehicle could not
accommodate a black box, it would not fall within the
remit of the new clause. Perhaps we could work on the
guidance accompanying the new clause to fix the issue
that the right hon. Gentleman has mentioned. I am
grateful to him for doing so.

Sarah Champion: Does my hon. Friend agree, though,
that fitting a black box would not inhibit a good driver,
and it should not put an additional cost on the hire?
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The new clause would allow us to capture the data that
could prove that people had been acting recklessly after
hiring sports cars.

Sarah Jones: My hon. Friend is right, as always. The
purpose of the new clause would be of no concern to
people who drive safely and competently.

The new clause would also make it a requirement for
companies to hand over that black box data to the
police should they request it. As Members of the House
have communicated to me, this problem is repeatedly
raised on the doorstep in some communities and in
constituency surgeries, and getting a grip of it would
not only make people safer, but push back on the costs
picked up by responsible road users who are penalised
through their own insurance to cover the risk presented
by a minority of reckless road users who drive vehicles
without insurance that become involved in crashes.

The Motor Insurers Bureau has shared with me some
troubling examples of questionable insurance policies
being used by some companies in this rental sector.
Agencies agree that costs are passed on to law-abiding
road users by those abusers of system. A black box
would help to provide an evidence base for determining
whether road traffic offences had been committed and,
ultimately, for securing prosecutions if necessary. That
would protect law-abiding road users from risk and cost
to them.

Over the years, I have seen the police and various
partnerships deploy several attempts to address the
issue, with varying success. The new clause would make
a start by using legislation to address reckless driving
facilitated by the irresponsible use of hired supercars.

Victoria Atkins: I have listened very carefully to the
arguments made by the hon. Lady, and it seems to me
that the issue comes down to the driving habits of the
small group of people in West Yorkshire and elsewhere
that she described.

11 am

Our concerns are couched around proportionality.
As my right hon. Friend the Member for Scarborough
and Whitby said, these measures would have an impact
not just on the group of drivers about which the hon.
Lady is understandably concerned, but on law-abiding
members of the public going about their business or
going on holiday, and hiring cars while doing so.

I reassure the Committee with respect to some of the
measures that are already in place. Many reputable
firms that rent out high-performance vehicles put restrictions
on drivers of those vehicles. Such restrictions can include
a minimum driver age limit of 25 or 30, or the requirement
to have had a driving licence for at least three years in
order to rent such a vehicle. Many vehicle rental firms
adhere to the codes of practice set down by the British
Vehicle Rental and Leasing Association, which aims to
ensure that rented vehicles are driven safely.

In addition, many high-performance vehicles are fitted
with telematics devices—black boxes—given their value.
Those boxes can send the hire company a warning when
the vehicle is driven on to a racetrack or near a ferry
port, as it is a standard provision of the hire agreement
that the vehicles cannot be used on a racetrack or driven

abroad. That data may be used following a collision or
to assist the police in their duties under the Police and
Criminal Evidence Act 1984.

There is a range of police powers to tackle the type of
antisocial behaviour the hon. Lady has described. Under
the Police Reform Act 2002, officers can seize vehicles
being driven carelessly or inconsiderately on or off the
road, or that are being driven in a manner causing or
likely to cause “alarm, distress or annoyance”to members
of the public. Under the Sentencing Act 2020, the
police can ask for a criminal behaviour order to be
imposed on sentencing. Under the Anti-social Behaviour,
Crime and Policing Act 2014, a local authority can
make public space protection orders and the police can
use their dispersal powers to prevent illegal racing, and
it is an offence to race motor vehicles on public ways
under the Road Traffic Act 1988.

As to which vehicles would be covered by the new
clause, I am told by those who know more than me that
the 300-brake horsepower threshold means the sort of
engine that is found not just in high-performance vehicles,
but in family saloon cars. Examples of cars that may be
affected include versions of the Mini hatchback, the
Audi S series, the Honda Civic, the Volvo V60 and the
Mercedes C class. I may not be Jeremy Clarkson, but
even I would struggle to describe the Honda Civic as an
obvious candidate for a boy racer.

Sarah Jones: I fear, Sir Charles, that two non-car-experts
are talking about cars, which is probably uncomfortable
for car experts across the country. Many of the cars the
Minister has mentioned are fitted with black boxes.
Police cars are fitted with black boxes. A lot of companies
offer much cheaper insurance if someone has a black
box fitted to their car. Indeed, there are insurance
companies with the words “black box” in their name.
The provision is not extreme, and this is becoming
normal anyway. Given the Minister’s argument about
the breadth of models of car that might be affected by
the new clause, perhaps she will commit herself to
considering a better definition so as to tackle this particular,
extreme problem, which is very concerning for a lot of
people.

Victoria Atkins: There are other concerns about the
new clause, which come back to the proportionality
argument. I fully accept, of course, for those communities
that are affected by the sort of antisocial—indeed
dangerous—driving that hon. Lady has described, that
their feelings as to proportionality will differ from those
in a quiet rural area, for example, where there is no such
behaviour, but this is where the powers that I have
already outlined come in. They include public spaces
protection orders, which can be particularly powerful,
because they allow a local area to address the concerns
in a particular part of the area as appropriate.

The concern that we have for the wider hire market is
that the requirement to fit devices to these vehicles—the
Honda Civic, the Volvo V60 and suchlike—could restrict
choice and availability of vehicles. The low threshold
may defeat the objective of stopping higher-performance
vehicles being driven at speed. Consumers may in fact
switch to lower-powered vehicles so as not to be monitored
by black boxes, and continue to break the law.

Sarah Jones: As I understand it, given the problems
that have been described to me, people specifically want
to hire these high-glamour cars—Lamborghinis and so
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on—because they want to show off and race each other.
Getting a lower-performance car is not what they are
aiming for; the point is to hire these big, high-powered,
high-glamour cars and show off in front of their friends.

Victoria Atkins: This is difficult, in terms of defining
the type of car. But I also fall back on the proportionality
argument, because in requiring devices to be fitted to
every single car as a matter of law, we would be affecting
the overwhelming majority of law-abiding citizens,
who do not race Lamborghinis and so on—although I
do note, having watched Jeremy Clarkson’s farming
programme, that he has a Lamborghini, albeit a
Lamborghini tractor, which I suspect would not fall
into this category.

We would have further concerns about the privacy
consequences of fitting these devices, because to ensure
that we were acting in the way that the new clause sets
out, it would have to affect responsible road users as
well as irresponsible ones. Telematic data is normally
used to assess individual road safety risk, which can be
an inexact science. As the hon. Lady said, this is currently
voluntary, not mandatory. Forcing those using even
medium-sized rental cars to have these devices fitted
could understandably lead to privacy concerns on the
part of all rental vehicle users and not just the irresponsible
racers, on which the new clause is understandably focused.

For those reasons—for reasons of proportionality
but also because there are existing powers to deal with
this irresponsible, dangerous behaviour—we do not believe
that the new clause is proportionate and therefore we
hope that the hon. Lady feels able to withdraw the
motion.

Sarah Jones: I have heard from several MPs about the
problem that this behaviour is causing in their constituencies.
The argument of proportionality is always a strong one,
but in this case the problem is such that people are
concerned for their safety and for the lives of the people
hiring these vehicles, and therefore I would like to press
the new clause to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 8.

Division No. 30]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Higginbotham, Antony

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

New Clause 10

RESTRICTION ON EVIDENCE OR QUESTIONS ABOUT

COMPLAINANT’S SEXUAL HISTORY

“(1) Section 41 of the Youth Justice and Criminal Evidence
Act 1999 is amended as follows.

(2) In subsection (1)—

(a) starting in paragraph (b) omit “in cross examination,
by or on behalf of any accused at the trial,”;

(b) at end insert “with anyone other than the defendant”.

(3) In subsection (2)—

(a) for “an accused” substitute “a party to the trial”;

(b) in paragraph (a) omit “or (5)”.

(4) For subsection (3) substitute—

“(3) This subsection applies if the evidence or question relates
to a relevant issue in the case and that issue is not an issue of
consent.”

(5) For subsection (5) substitute— In subsection (6), for
“subsections (3) and (5)” substitute “subsection (3)”.”

“(a) For the purposes of subsection (3) no evidence may
be adduced or question asked unless the judge
determines in accordance with the procedures in this
subsection that the question or evidence has
significant probative value that is not substantially
outweighed by the danger of prejudice to the proper
administration of justice.

(b) In determining that question the judge shall take into
account—

(i) the interests of justice, including the right of the
accused to make a full answer and defence;

(ii) the need to preserve the integrity of the trial
process by removing from the fact-finding process
any discriminatory belief or bias;

(iii) the risk that the evidence may unduly arouse
sentiments of prejudice, sympathy or hostility in
the jury;

(iv) the potential threat to the complainant’s personal
dignity and right to privacy;

(v) the complainant’s right to personal security and to
the full protection and benefit of the law;

(vi) the provisions of the Victims Code;

and any other factor that the judge considers relevant.”

(6) In subsection (6), for “subsections (3) and (5)”
substitute “subsection (3)”.”—(Sarah Champion.)

This new clause excludes the admission in evidence of any sexual
behaviour of the complainant with a third party, whether by the
prosecution or the defence, to show consent, whilst leaving it admissible
if it is relevant to any other issue in the case. It sets out the additional
requirement that to be admitted the material must be more probative
than prejudicial and sets out the considerations the judge must have in
regard to considering that extra requirement.

Brought up, and read the First time.

Sarah Champion: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 11—Definition of “issue of consent”—

“(1) Section 42 of the Youth Justice and Criminal Evidence
Act 1999 is amended as follows.

(2) For paragraph (b) substitute—

“(b) “issue of consent” means any issue where the
complainant in fact consented to the conduct
constituting the offence with which the defendant is
charged and any issue where the accused reasonably
believed that the complainant so consented;””

This new clause re-defines “issue of consent” for the purposes of
section 41, including in the definition the defendant’s reasonable belief
in consent, and thus removing it as a reason for the inclusion of a
complainant’s sexual history or behaviour.

New clause 12—Admission of evidence or questions
about complainant’s sexual history—

“(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) After section 43 insert—
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“43A In any trial or contested hearing to which section 41 of the
Youth Justice and Criminal Evidence Act 1999 applies, if no pre-trial
application in accordance with Part 36 of the Criminal Procedure
Rules has been made, or if such application has been made and
refused in whole or in part, no further application may be made
during the course of the trial or before its commencement to call
such evidence or ask such question, and no judge may allow such
application or admit any such questions or evidence.””

This new clause would have the effect that no section 41 evidence or
questions could be admitted by a judge at trial unless there had been an
application before trial in accordance with the practice directions; and
the amendment would ban applications from being made immediately
before or during the trial.

New clause 13—Complainant’s right of representation
and appeal on an application to adduce evidence or
questions on sexual conduct—

“(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) After section 43 insert—

“43A In any trial to which section 41 applies, where notice is
given that there will be an application under Part 36 of the
Criminal Procedure Rules for leave to ask questions or to adduce
evidence as to any sexual behaviour of the complainant—

(1) The complainant may not be compelled to give evidence at
any hearing on the application.

(2) The complainant will be entitled to be served with the
application and to be legally represented (with the assistance of
legal aid if financially eligible) as “a party” within the meaning of
the Criminal Procedure Rules in responding in writing to the
application and in presenting their case at any hearing on the
application.

(3) If the application succeeds in whole or in part, the complainant
will have a right to appeal for a rehearing of the application to the
Court of Appeal on notice within 7 days of the judgement being
delivered.

(4) On any such appeal, the Court of Appeal will rehear the
application in full and may grant or refuse it in whole or in part.

(5) The Secretary of State may, by regulation, set out rules of
procedure relating to any hearing or appeal under this section.””

This new clause would give the complainant a right of representation,
with legal aid if they are financially eligible, to oppose any application
to admit section 41 material about them. This new clause would also
give complainants a right of appeal to the Court of Appeal if the
application is allowed in whole or in part. The new clause also provides
that the complainant is not compellable as witness at the application.

New clause 14—Collection of and reporting to Parliament
on data and information relating to proceedings involving
rape and sexual assault—

“(1) The Secretary of State shall collect and report to
Parliament annually the following data and information—

(a) The time taken in every case of rape or sexual assault
for the case to progress from complaint to charge,
from charge to pre-trial plea and management
hearing; and from then until trial.

(b) The number of applications to ask questions or adduce
evidence of any sexual behaviour of the complainant
under section 41 of the Youth Justice and Criminal
Evidence Act 1999 (“the 1999 Act”) made in the
Magistrates and Crown Courts of England and
Wales, irrespective of whether a trial was
subsequently held.

(c) The number of cases which involved questions on or
evidence of any sexual behaviour of the complainant
in all rape, sexual abuse and other trials or contested
hearings in the Magistrates and Crown courts in
England and Wales, irrespective of whether an
application was made to admit such questions or
evidence in advance of the trial or hearing.

(d) In cases to which section 41 of the 1999 Act applies—

(i) whether Part 36 of the Criminal Procedure Rules
was followed in each application and if it was not,
how it was not;

(ii) the questions proposed to be asked;

(iii) the evidence proposed to be called;

(iv) whether the prosecution opposed the application
and if so the content of their representations;

(v) whether evidence was called to support or oppose
the application;

(vi) whether the application was allowed in whole or in
part and a copy of the judgement made on the
application; and

(vii) any other material which might assist in an
assessment of the frequency, basis and nature of
applications for the use of such questions or
evidence and the likely impact on any parties to
any trial and the trial outcome.

(2) The data and information to be collected under subsection
(1) shall include—

(a) all the material from any pre-trial application;

(b) the questions in fact asked and the evidence in fact
called about any sexual behaviour of the
complainant in the trial;

(c) any application at the start or during the course of the
trial to vary or alter any judgement given in any
earlier application or any further application to
admit such questions or evidence;

(d) whether any material not previously authorised was
used in the trial;

(e) whether the prosecution objected; and

(f) any ruling made or action taken by the judge on the
further conduct of the trial as a consequence of the
admission of questions or evidence under section 41
of the 1999 Act.

(3) The data and information to be collected under this section
shall be collected from the date of Royal Assent to this Bill.”

This new clause requires the Secretary of State to collect and report to
Parliament data and information on trial delay and section 41 matters.

New clause 15—Training for relevant public officials
in relation to the conduct of cases of serious sexual
offences—

“(1) The Secretary of State shall, on this Act coming into
force, publish and implement a strategy to provide training on
the investigation of rape and alleged rape complainants, and the
admissibility and cross-examination of complainants on their
sexual history to—

(a) the Crown Prosecution Service;

(b) Police Forces;

(c) the Judiciary; and

(d) such other public bodies as the Secretary of State
considers appropriate.

(2) The Secretary of State shall ensure that any judge who is
asked to hear a trial where the accused is charged with rape or
any other serious sexual offence has attended and completed a
training programme for such trials which has been accredited by
the Judicial College.”

This new clause ensures that all criminal justice agencies shall be
trained and that no judge can hear a sexual offence trial of any kind
unless they have attended the Judicial College serious sexual offence
course.

New clause 42—Enhancement of special measures in
sexual offences—

“(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) In section 27, after subsection (1), insert—

“(1A) Any interview conducted under this section of a
complainant in respect of a sexual offence must be conducted
by—

(a) a member of the Bar of England and Wales,

(b) a member of the Faculty of Advocates,

(c) a member of the Bar of Northern Ireland, or

(d) a solicitor advocate.””
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New clause 57—Restriction on evidence or questions
about mental health counselling or treatment records
relating to complainant or witness—

“(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) After section 43 insert—

“43A Restriction on evidence or questions about mental
health counselling or treatment records relating to
complainant or witness

(1) If at a trial a person is charged with a sexual offence, then,
except with the leave of the court—

(a) no evidence may be adduced, and

(b) no question may be asked in cross examination,

by or on behalf of any accused at the trial, about any records
made in relation to any mental health counselling or treatment
which may have been undertaken by a complainant or witness.

(2) The records made include those made by—

(a) a counsellor,

(b) a therapist,

(c) an Independent Sexual Violence Adviser (ISVA), and

(d) any victim support services.

(3) The court may give leave in relation to any evidence or
question only on an application made by or on behalf of a party
to the trial, and may not give such leave unless it is satisfied
that—

(a) the evidence or question relates to a relevant issue in
the case which will include a specific instance (or
specific instances) of alleged sexual behaviour on the
part of the complainant,

(b) the evidence or question has significant probative
value that is not substantially outweighed by the
danger of prejudice to the proper administration of
justice, and

(c) a refusal of leave might have the result of rendering
unsafe a conclusion of the jury or (as the case may
be) the court on any relevant issue in the case.

(4) For the purposes of making a determination under
paragraph (3)(b) the judge shall take into account—

(a) the interests of justice, including the right of the
accused to make a full answer and defence;

(b) the need to preserve the integrity of the trial process by
removing from the fact-finding process any
discriminatory belief or bias;

(c) the risk that the evidence may unduly arouse
sentiments of prejudice, sympathy or hostility in the
jury;

(d) the potential threat to the personal dignity and right to
privacy of the complainant or witness;

(e) the complainant’s or witness’s right to personal
security and to the full protection and benefit of the
law;

(f) the provisions of the Victims Code; and

(g) any other factor that the judge considers relevant.

(5) Where this section applies in relation to a trial by virtue of
the fact that one or more of a number of persons charged in the
proceedings is or are charged with a sexual offence—

(a) it shall cease to apply in relation to the trial if the
prosecutor decides not to proceed with the case
against that person or those persons in respect of
that charge; but

(b) it shall not cease to do so in the event of that person or
those persons pleading guilty to, or being convicted
of, that charge.

(6) Nothing in this section authorises any evidence to be
adduced or any question to be asked which cannot be adduced or
asked apart from this section.

(7) In relation to evidence or questions under this Section, if
no pre-trial application in accordance with Part 36 of the
Criminal Procedure Rules has been made, or if such application
has been made and refused in whole or in part, no further
application may be made during the course of the trial or before

its commencement to call such evidence or ask such question,
and no judge may allow such application or admit any such
questions or evidence.””

This new clause would restrict evidence or questions about mental
health counselling or treatment records relating to complainant or
witness unless a defined threshold is met.

New clause 68—Law Commission consideration of
the use of complainants’ sexual history in rape trials—

“The Secretary of State must seek advice and information
from the Law Commission under section (3)(1)(e) of the Law
Commissions Act 1965 with proposals for the reform or
amendment of the law relating to the use of complainants’ sexual
history in rape trials.”

Sarah Champion: I would like to speak to new clause 57,
which would restrict evidence or questions about mental
health counselling or treatment records, unless a defined
threshold is met. Under current legislation, the police
and defence are able to access all the victim’s counselling
notes relatively easily. That results in many victims
fearing that their counselling notes will be used against
them in court proceedings, while some victims are actively
discouraged from accessing counselling until after the
trial has taken place.

New clause 57 would create a presumption that the
disclosure of counselling notes would not be used as
evidence, so that only in exceptional circumstances could
the victim’s records be accessed. The new clause would
add a new section to the Youth Justice and Criminal
Evidence Act 1999, so that the judge would have to take
into account multiple factors, including the victims’
code, and the potential threat to the person’s dignity
and right to privacy of the complainant or witness.

The mental health records would also have to relate
to a relevant issue in the case, and the judge would have
to ensure that the evidence has significant probative
value. That would reassure victims that it would be
unlikely that their records would be used, and give them
more confidence in working with the police and courts
to secure justice.

I recently received an email from a brave woman who
used to live in my constituency. She has now moved
away from the UK because she did feel emotionally or
physically safe in Rotherham, or indeed in England.
She left the UK as a direct result of the traumatic court
case. She literally moved to the other side of the world.
In 2011-12, she reported childhood sexual abuse to
South Yorkshire police. In her email to me, she wrote:

“After I completed my video evidence, the officers told me it
would complicate the trial if I sought any mental health support,
and to wait until it was over. That took 18 months, 18 of the most
difficult months, when I was emotionally abused and outcast by
my family for reporting the abuse. I had nowhere to turn, needed
to see a psychologist for support and I was utterly traumatised.
Today, I suffer from post-traumatic stress from that trial, and I
feel it is related to being denied my human right of access to
mental health support. If the police denied anyone cancer treatment
during court proceedings, there would be uproar. We need to see
mental health in the same way.”

She goes on to say:
“Despite it not being illegal to see a counsellor, it appears to be

more convenient for the police case if one is not seen. When
someone in such an immense position of trust indicates it would
be better not to see a counsellor, the victim is so vulnerable and so
strongly led by the police that I fear it will continue, even if it is off
the record. Furthermore, the fear of past or ongoing counselling
notes being shared with the courtroom is so overwhelmingly
terrifying it is enough to put someone off seeking help, even if
they were not directed against it by the police, as I was.”
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Minister, this needs systematic change. Receiving
counselling or mental health support should not make a
victim unreliable as a witness. In 2018, in a debate about
the victims’ strategy, the then Solicitor General, now
Lord Chancellor and Secretary of State for Justice, the
right hon. and learned Member for South Swindon
(Robert Buckland), said:

“Where we have suitably qualified…mental health professionals,
there should…be no bar to the sort of general counselling help
that would be of real value to people who are experiencing some
form of trauma.”—[Official Report, 11 October 2018; Vol. 647,
c. 374.]

More recently, in response to my written question, the
Minister for Crime and Policing, the hon. Member for
North West Hampshire (Kit Malthouse), said:

“Victims of crime have a right to be referred to support
services and have services and support tailored to their needs.
There are no rules that restrict access to therapy in advance of
criminal proceedings.”

My constituent was denied mental health support. I
received a letter from South Yorkshire police confirming
that there is guidance, which the CPS relied on in this
case, to deny therapy to vulnerable witnesses in cases
where the evidence can be argued as tainted and the
prosecution lost. My constituent was refused counselling,
but the police then found and shared counselling notes
from sessions she had had at university, four years
before the court case. She states:

“I was already fearful about how much of that information I’d
freely shared in confidence four years earlier would be shared
with my abuser and whoever else turned up to court that day.”

11.15 am

In 2019, in response to a petition, the Attorney
General’s office stated:

“Access to a victim’s counselling notes should not be sought by
an investigating officer merely because they exist.”

The Government must ensure that police investigate
sexual assault crimes appropriately. In the rape review,
we are seeing how that does not always happen. I urge
the Minister to review the police’s actions to ensure that
that does not happen to any further victims. We need to
take poorly handled cases seriously, whether they occurred
this week, last year or 10 years ago.

South Yorkshire police’s response to my constituent’s
formal complaint was not good enough:

“You provide no appropriate reason as to why it has taken you
until now to make the complaint. For us to deal with a complaint
against the police, now would be unfair on the officers involved.”

What about fairness to the victim?

In 2014, a report by Her Majesty’s Crown Prosecution
Service Inspectorate noted that prosecutors

“do not always consider properly whether or not there is a need to
disclose everything in medical records and counselling notes. Nor
do prosecutors always actively consider whether or not a complainant’s
consent has been obtained to disclosure to the defence.”

More recently, in 2018, the Justice Committee published
a report, “Disclosure of evidence in criminal cases”.
The Committee noted that prosecution disclosure failings
had led to the high-profile collapse of a number cases
between December 2017 and spring 2018, most of which

related to rape and sexual assault. The Committee
called for a cultural shift and technological developments
to ensure that the principles of disclosure were properly
applied on the ground.

We must ensure that the culture surrounding abuse
and rape victims is thoroughly addressed. I hope that
the Government will support and help to strengthen the
recently updated CPS rape and sexual offences legal
guidance, in particular focusing on case building, tackling
rape myths, the issues relevant to particular groups of
people, including those with mental health conditions,
and psychological reactions to sexual abuse. It is vital
that the Government ensure that the guidance is
implemented to the full.

The criminal justice system is difficult enough to
navigate for victims as it stands, but having their mental
health investigated and used as evidence in a trial is
wholly inappropriate and only deters further victims
from coming forward. According to the recent Centre
for Social Justice report “Unsafe Children”, about 28%
of child sexual abuse cases did not proceed through the
criminal justice system last year, because the victim or
survivor did not support further action.

That can be for a number of reasons, but clearly we
need a more empathic approach towards victims, where
they do not feel that they are being investigated for the
crime they reported. My former constituent said:

“Sadly, after 18 months of re-traumatizing, I was too unstable
to give evidence at a repeat trial and my abuser still walks the
streets a free man.”

For immediate action, I urge the Government to
support my new clause 57. We need legislation to restrict
questions around mental health records, in the same
way in which we have existing legislation restricting
questions around a complainant’s sexual history, under
section 41 of the Youth Justice and Criminal Evidence
Act 1999. My new clause would add a new section to
that Act to ensure that evidence will take into account
the victim or complainant’s wellbeing. If the records
were genuinely needed for a trial, however, they would
be allowed if

“the evidence…relates to a relevant issue in the case”.

For example, if a complainant had a history of false
allegations, which the defence was seeking to prove, the
evidence may be permitted.

Victims need to be able to have trust in their therapist
without worrying that a court could order their notes to
be disclosed to the police, prosecution and defence. The
fear of those records being easily accessed is a huge
problem—even if they do not end up being used, the
thought can be terrifying, as I have highlighted with my
constituent’s case. Victims also need to be able to trust
the police and prosecution to be on their side when they
report a crime. Will the Government support new clause 57
and ensure that a victim-focused approach to criminal
justice is enshrined in the legislation?

Ordered, That the debate be now adjourned.—(Tom
Pursglove.)

11.20 am

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 22 June 2021

[SIR CHARLES WALKER in the Chair]

Police, Crime, Sentencing and Courts Bill

The Chair: Here we are. We have the ambition, according
to the Whips, to get to new clause 59 by 5 o’clock. That
will take some energy and effort from Committee members,
but I am sure that with a fair wind behind you and
natural checks in place, you will succeed in your ambition.

New Clause 10

RESTRICTION ON EVIDENCE OR QUESTIONS ABOUT

COMPLAINANT’S SEXUAL HISTORY

‘(1) Section 41 of the Youth Justice and Criminal Evidence
Act 1999 is amended as follows.

(2) In subsection (1)—

(a) starting in paragraph (b) omit “in cross examination,
by or on behalf of any accused at the trial,”;

(b) at end insert “with anyone other than the defendant”.

(3) In subsection (2)—

(a) for “an accused” substitute “a party to the trial”;

(b) in paragraph (a) omit “or (5)”.

(4) For subsection (3) substitute—

“(3) This subsection applies if the evidence or question relates
to a relevant issue in the case and that issue is not an issue of
consent.”

(5) For subsection (5) substitute— In subsection (6), for
“subsections (3) and (5)” substitute “subsection (3)”.”

“(a) For the purposes of subsection (3) no evidence may be
adduced or question asked unless the judge determines
in accordance with the procedures in this subsection
that the question or evidence has significant probative
value that is not substantially outweighed by the
danger of prejudice to the proper administration of
justice.

(b) In determining that question the judge shall take into
account—

(i) the interests of justice, including the right of the
accused to make a full answer and defence;

(ii) the need to preserve the integrity of the trial
process by removing from the fact-finding process
any discriminatory belief or bias;

(iii) the risk that the evidence may unduly arouse sentiments
of prejudice, sympathy or hostility in the jury;

(iv) the potential threat to the complainant’s personal
dignity and right to privacy;

(v) the complainant’s right to personal security and to
the full protection and benefit of the law;

(vi) the provisions of the Victims Code;

and any other factor that the judge considers relevant.

(6) In subsection (6), for “subsections (3) and (5)” substitute
“subsection (3).’—(Sarah Champion.)

This new clause excludes the admission in evidence of any sexual
behaviour of the complainant with a third party, whether by the
prosecution or the defence, to show consent, whilst leaving it admissible
if it is relevant to any other issue in the case. It sets out the additional
requirement that to be admitted the material must be more probative
than prejudicial and sets out the considerations the judge must have in
regard to considering that extra requirement.

Brought up, and read the First time, and Question
proposed (this day), That the clause be read a Second time.

2 pm

Question again proposed.

The Chair: I remind the Committee that with this we
are considering the following:

New clause 11—Definition of “issue of consent”—

‘(1) Section 42 of the Youth Justice and Criminal Evidence
Act 1999 is amended as follows.

(2) For paragraph (b) substitute—

“(b) “issue of consent”means any issue where the complainant
in fact consented to the conduct constituting the offence
with which the defendant is charged and any issue where
the accused reasonably believed that the complainant
so consented;”

This new clause re-defines “issue of consent” for the purposes of
section 41, including in the definition the defendant’s reasonable belief
in consent, and thus removing it as a reason for the inclusion of a
complainant’s sexual history or behaviour.

New clause 12—Admission of evidence or questions
about complainant’s sexual history—

‘(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) After section 43 insert—

43A In any trial or contested hearing to which section 41 of the Youth
Justice and Criminal Evidence Act 1999 applies, if no pre-trial
application in accordance with Part 36 of the Criminal Procedure
Rules has been made, or if such application has been made and
refused in whole or in part, no further application may be made
during the course of the trial or before its commencement to call such
evidence or ask such question, and no judge may allow such application
or admit any such questions or evidence.’

This new clause would have the effect that no section 41 evidence or
questions could be admitted by a judge at trial unless there had been an
application before trial in accordance with the practice directions; and
the amendment would ban applications from being made immediately
before or during the trial.

New clause 13—Complainant’s right of representation
and appeal on an application to adduce evidence or
questions on sexual conduct—

‘(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) After section 43 insert—

43A (1) The complainant may not be compelled to give
evidence at any hearing on the application.

(2) The complainant will be entitled to be served with the
application and to be legally represented (with the assistance of
legal aid if financially eligible) as “a party” within the meaning of
the Criminal Procedure Rules in responding in writing to the
application and in presenting their case at any hearing on the
application.

(3) If the application succeeds in whole or in part, the complainant
will have a right to appeal for a rehearing of the application to the
Court of Appeal on notice within 7 days of the judgement being
delivered.

(4) On any such appeal, the Court of Appeal will rehear the
application in full and may grant or refuse it in whole or in part.

(5) The Secretary of State may, by regulation, set out rules of
procedure relating to any hearing or appeal under this section.’

This new clause would give the complainant a right of representation,
with legal aid if they are financially eligible, to oppose any application
to admit section 41 material about them. This new clause would also
give complainants a right of appeal to the Court of Appeal if the
application is allowed in whole or in part. The new clause also provides
that the complainant is not compellable as witness at the application.

New clause 14—Collection of and reporting to Parliament
on data and information relating to proceedings involving
rape and sexual assault—

‘(1) The Secretary of State shall collect and report to
Parliament annually the following data and information—
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(a) The time taken in every case of rape or sexual assault
for the case to progress from complaint to charge,
from charge to pre-trial plea and management hearing;
and from then until trial.

(b) The number of applications to ask questions or adduce
evidence of any sexual behaviour of the complainant
under section 41 of the Youth Justice and Criminal
Evidence Act 1999 (“the 1999 Act”) made in the
Magistrates and Crown Courts of England and Wales,
irrespective of whether a trial was subsequently held.

(c) The number of cases which involved questions on or
evidence of any sexual behaviour of the complainant
in all rape, sexual abuse and other trials or contested
hearings in the Magistrates and Crown courts in
England and Wales, irrespective of whether an application
was made to admit such questions or evidence in
advance of the trial or hearing.

(d) In cases to which section 41 of the 1999 Act applies—

(i) whether Part 36 of the Criminal Procedure Rules
was followed in each application and if it was not,
how it was not;

(ii) the questions proposed to be asked;

(iii) the evidence proposed to be called;

(iv) whether the prosecution opposed the application
and if so the content of their representations;

(v) whether evidence was called to support or oppose
the application;

(vi) whether the application was allowed in whole or in
part and a copy of the judgement made on the
application; and

(vii) any other material which might assist in an assessment
of the frequency, basis and nature of applications
for the use of such questions or evidence and the
likely impact on any parties to any trial and the
trial outcome.

(2) The data and information to be collected under subsection (1)
shall include—

(a) all the material from any pre-trial application;

(b) the questions in fact asked and the evidence in fact
called about any sexual behaviour of the complainant
in the trial;

(c) any application at the start or during the course of the
trial to vary or alter any judgement given in any
earlier application or any further application to admit
such questions or evidence;

(d) whether any material not previously authorised was
used in the trial;

(e) whether the prosecution objected; and

(f) any ruling made or action taken by the judge on the
further conduct of the trial as a consequence of the
admission of questions or evidence under section 41
of the 1999 Act.

(3) The data and information to be collected under this section
shall be collected from the date of Royal Assent to this Bill.’

This new clause requires the Secretary of State to collect and report to
Parliament data and information on trial delay and section 41 matters.

New clause 15—Training for relevant public officials
in relation to the conduct of cases of serious sexual
offences—

‘(1) The Secretary of State shall, on this Act coming into force,
publish and implement a strategy to provide training on the
investigation of rape and alleged rape complainants, and the
admissibility and cross-examination of complainants on their
sexual history to—

(a) the Crown Prosecution Service;

(b) Police Forces;

(c) the Judiciary; and

(d) such other public bodies as the Secretary of State
considers appropriate.

(2) The Secretary of State shall ensure that any judge who is
asked to hear a trial where the accused is charged with rape or
any other serious sexual offence has attended and completed a
training programme for such trials which has been accredited by
the Judicial College.’

This new clause ensures that all criminal justice agencies shall be
trained and that no judge can hear a sexual offence trial of any kind
unless they have attended the Judicial College serious sexual offence
course.

New clause 42—Enhancement of special measures in
sexual offences—

‘(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) In section 27, after subsection (1), insert—

“(1A) Any interview conducted under this section of a complainant
in respect of a sexual offence must be conducted by—

(a) a member of the Bar of England and Wales,

(b) a member of the Faculty of Advocates,

(c) a member of the Bar of Northern Ireland, or

(d) a solicitor advocate.’

New clause 57—Restriction on evidence or questions
about mental health counselling or treatment records
relating to complainant or witness—

‘(1) The Youth Justice and Criminal Evidence Act 1999 is
amended as follows.

(2) After section 43 insert—

“43A Restriction on evidence or questions about mental
health counselling or treatment records relating to
complainant or witness

(1) If at a trial a person is charged with a sexual offence, then,
except with the leave of the court—

(a) no evidence may be adduced, and

(b) no question may be asked in cross examination,

by or on behalf of any accused at the trial, about any records
made in relation to any mental health counselling or treatment
which may have been undertaken by a complainant or witness.

(2) The records made include those made by—

(a) a counsellor,

(b) a therapist,

(c) an Independent Sexual Violence Adviser (ISVA), and

(d) any victim support services.

(3) The court may give leave in relation to any evidence or
question only on an application made by or on behalf of a party
to the trial, and may not give such leave unless it is satisfied that—

(a) the evidence or question relates to a relevant issue in the
case which will include a specific instance (or specific
instances) of alleged sexual behaviour on the part of
the complainant,

(b) the evidence or question has significant probative value
that is not substantially outweighed by the danger of
prejudice to the proper administration of justice, and

(c) a refusal of leave might have the result of rendering
unsafe a conclusion of the jury or (as the case may be)
the court on any relevant issue in the case.

(4) For the purposes of making a determination under
paragraph (3)(b) the judge shall take into account—

(a) the interests of justice, including the right of the
accused to make a full answer and defence;

(b) the need to preserve the integrity of the trial process by
removing from the fact-finding process any discriminatory
belief or bias;

(c) the risk that the evidence may unduly arouse sentiments
of prejudice, sympathy or hostility in the jury;
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(d) the potential threat to the personal dignity and right to
privacy of the complainant or witness;

(e) the complainant’s or witness’s right to personal security
and to the full protection and benefit of the law;

(f) the provisions of the Victims Code; and

(g) any other factor that the judge considers relevant.

(5) Where this section applies in relation to a trial by virtue of
the fact that one or more of a number of persons charged in the
proceedings is or are charged with a sexual offence—

(a) it shall cease to apply in relation to the trial if the
prosecutor decides not to proceed with the case against
that person or those persons in respect of that charge;
but

(b) it shall not cease to do so in the event of that person or
those persons pleading guilty to, or being convicted
of, that charge.

(6) Nothing in this section authorises any evidence to be
adduced or any question to be asked which cannot be adduced or
asked apart from this section.

(7) In relation to evidence or questions under this Section, if no
pre-trial application in accordance with Part 36 of the Criminal
Procedure Rules has been made, or if such application has been
made and refused in whole or in part, no further application may
be made during the course of the trial or before its commencement
to call such evidence or ask such question, and no judge may
allow such application or admit any such questions or evidence.’

This new clause would restrict evidence or questions about mental
health counselling or treatment records relating to complainant or
witness unless a defined threshold is met.

New clause 68—Law Commission consideration of
the use of complainants’ sexual history in rape trials—

‘The Secretary of State must seek advice and information from
the Law Commission under section (3)(1)(e) of the Law Commissions
Act 1965 with proposals for the reform or amendment of the law
relating to the use of complainants’ sexual history in rape trials.’

Alex Cunningham (Stockton North) (Lab): It is a
pleasure to serve under your chairmanship, Sir Charles—
probably for the last time in this Committee, as I believe
you may be going fishing on Thursday. That might be
just a rumour.

New clause 42 is yet another attempt by the Opposition
to improve the provisions of special measures for victims
of sexual offences. I hope the Government are more
open-minded to this proposal. The new clause would
make the use of professional advocates mandatory when
complainants of sexual offences undergo video-recorded
interviews. I thank the Society of Labour Lawyers for
its extremely valuable input in the formation of this new
clause.

A number of special measures are available to vulnerable
and intimidated witnesses giving evidence at trial, under
the Youth Justice and Criminal Evidence Act 1999.
They include the use of screens, the use of a live TV
link, giving evidence in private, the removal of wigs and
gowns and the use of video-recorded cross examination
where a video-recorded interview is admitted as evidence
in chief—under section 28, which we discussed earlier.

The new clause deals with the special measure provided
for under section 27—the use of video-recorded interviews
as evidence in chief. Where the witness concerned is the
complainant of a sexual offence, a video-recorded interview
is presumed to be admissible in a Crown Court trial as
evidence in chief. The Opposition seek to amend section 27
of the Act so that, where a victim of a sexual offence
undergoes a video-recorded interview that is intended
to stand as their evidence in chief at trial, the interview
is conducted by a professional advocate as opposed to a

police officer. We believe that is a relatively small but
extremely effective proposal that could strengthen the
evidence collected under section 27, and as a result
strengthen a number of sexual offence cases from the
outset.

Currently, video-recorded interviews are conducted
by police officers rather than professional advocates.
That is a rather significant extension of the role of the
police in investigating crime, which includes the production
of witness statements and interviewing of suspects,
because a section 27 video-recorded interview is intended
to be played to the jury and to stand in place of the live
evidence on oath that would normally be elicited from
the witness by the barrister for the prosecution.

Although it is true that police officers are trained to
plan for and ask appropriate questions when conducting
a video-recorded interview, it cannot be said that they
have the same level of training or experience in witness
handling as professional advocates such as barristers.
An experienced practitioner explained to me that, in
their experience, the interviews conducted by police can
sometimes be repetitive, confusing and unclear. As a
result, they may risk undermining the prosecution’s
case.

I stress that I am not criticising the police, who we
know are committed to a full and thorough investigation
of crimes. Rather, we believe that this is not covered by
the police’s usual remit of expertise, so it stands out as
an anomaly in the range of police duties. The police
should not be asked to carry out such duties, which fall
outside the ordinary range of criminal investigation—
especially in cases involving vulnerable or intimidated
witnesses, which is what section 27 makes provision for.

We are also concerned that the use of police officers
to conduct examination under section 27 may risk
creating an imbalance in the equality of arms between
the prosecution and defence. That is because the cross-
examination of the same victims, whether conducted
live during a trial or pre-recorded under section 28, will
be conducted by a professional advocate, namely the
defendant’s barrister. The provisions of section 27 are
intended to help a witness give their best evidence, but
under the current system they may be prevented from
doing so.

As things stand, with police officers undertaking
interviews under section 27, the key witness in a sexual
offence case—they will often be the only one in such
cases—is denied the benefit of having their evidence for
the prosecution elicited by a professional advocate.
New clause 42 would redress that imbalance so that
victims who receive the special measure of a section 27
video-recorded interview are not denied the chance to
have their evidence elicited by a professional advocate.

The Government should adopt this eminently sensible
proposal as soon as possible as one of their planned
measures to improve the criminal justice system’s response
to rape and sexual offence cases. It would improve both
the strength of the victim’s evidence, and their experience
of being questioned. I look forward to hearing the
Minister’s thoughts; I could not see anything on section 27
in the end-to-end rape review. Has his Department
looked at the issue? Could it do some more work on it?

Before I turn to new clause 68, I pay tribute to the
Mother of the House, my right hon. and learned Friend
the Member for Camberwell and Peckham (Ms Harman),
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for the time and energy she has devoted to this Bill. She
has been a fierce and tireless advocate for improving the
lives of women and girls, and her reputation as one of
the most powerful voices in the House is well deserved.
My hon. Friend the Member for Rotherham has made
powerful points while speaking on amendments relating
to section 41 of the Youth Justice and Criminal Evidence
Act 1999. As she has already spoken at length about what
section 41 does, or at least is intended to do, I will spare the
Committee’s time by not repeating what has been said.

I move on to new clause 68. The Opposition are
deeply concerned by the issues raised by my right hon.
and learned Friend the Member for Camberwell and
Peckham. If section 41 is not functioning as was intended
it is only right that the law be reviewed and, if necessary,
amended. The last thing we want is for alleged victims
of rape to face the ordeal of their sexual history being
discussed in court—unless it can be shown to be absolutely
necessary and only when strict criteria are met.

The Opposition’s whole approach to this Bill has been
to try to protect women and girls from violence and abuse
and to ensure that all victims of violence are supported
and protected through the criminal justice system. On
section 41, we have sought to achieve this through new
clause 68. The clause would compel the Government to
ask the Law Commission to review section 41 of the
Youth Justice and Criminal Evidence Act 1999, with
the specific purpose of identifying whether it provides
the safeguards intended when it was enacted—and if
not, to advise the Government on avenues of reform.

As I am sure Committee members will agree, the
question of what evidence should be admitted during
trial is contentious and difficult; any reforms must
carefully balance protecting complainants with respect
for fair trial rights. Allowing the Law Commission to
conduct a thorough review of section 41 would be the
best course of action to determine the way forward.

Our thinking is twofold. First, we can have full confidence
that the Law Commission will be able to evaluate this
type of issue. It includes some of the most pre-eminent
legal minds in the UK, so there is no doubt that it
would review section 41 with the utmost care and detail.
Secondly, if the Law Commission were allowed to undertake
a root-and-branch approach to section 41, it might
make recommendations for reform that went beyond
those covered by the new clauses tabled to the Bill. For
example, even the most experienced of legal practitioners
sometimes struggle with the complexity of section 41,
leading to avoidable errors made during trial. We hope
that new clause 68 would allow the Law Commission to
recommend changes that might be beneficial in this
area, as well as others.

It seems that the Opposition are not alone in believing
that pursing a Law Commission review is the best way
to approach section 41; over the weekend, I was pleased
to hear that the Government also concur with that view.
Page 17 of the Government’s end-to-end rape review
report sets out that one of the actions that the Government
will implement within the first six months will be to ask
the Law Commission

“to review the way rape myths are tackled as part of the court
process and the way in which evidence about the victim is used.”

Yet that strikes me as somewhat strange. When answering
a question from my right hon. and learned Friend the
Member for Camberwell and Peckham on this very

topic in the Chamber yesterday, the Lord Chancellor
seemed somewhat reluctant to confirm that that was the
case. Furthermore, paragraph 114 of the Government’s
response to the rape review sets out that the Government
have already asked the Law Commission to review
section 41. I ask the Minister: which is it? Have the
Government already asked the Law Commission to
review section 41? If not, will he show his unequivocal
support for that course of action by voting for new
clause 68?

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): I hope that this is not
the last time I serve under your chairmanship on this or
any other Committee, Sir Charles.

The Chair: So do I!

Chris Philp: There is a lot to speak to in this group of
new clauses, all of which cover the extremely serious
question of the evidence given by rape complainants
and other victims of sexual violence before the court
and the need to make sure that they are properly looked
after and that no one is deterred from coming forward
with their claim. It would be terrible if people had an
allegation and did not feel able to make it because they
were concerned about the issues that we have talked
about this afternoon.

I will take each new clause in order. New clause 57
talks about the rules around the disclosure of counselling
or therapy sessions in some circumstances. It is important
to set out how the law currently stands. There are
already significant safeguards, and it is worth going
through them. First, the police may request advice from
prosecutors on whether something might be a reasonable
line of inquiry. If they believe that medical notes might
be a reasonable line of inquiry, they are allowed to
approach the counsellor. They are not allowed to approach
the counsellor simply because they believe such notes
exist; that is allowed only if they believe the notes would
support a reasonable line of inquiry.

If the notes do exist and if there is a reasonable line
of inquiry, the police may approach the therapist to
ascertain the situation, and the therapist may confirm
or not confirm that there is a reasonable line of inquiry
to pursue whether the notes do or do not exist. If they
do exist, and if there is a reasonable line of inquiry, the
therapist or counsellor does not disclose the relevant
notes unless the victim gives their consent. The victim
can withhold their consent and say, for whatever reason—
understandably, in many cases—“I am not comfortable
having that disclosed.” Unless there is a court order
compelling disclosure, which is a significant process
that involves going to the court to get an order, the
notes are not disclosed.

If the victim agrees that the notes can be disclosed,
that does not mean they will necessarily be produced in
evidence or disclosed to the defence. That will happen
only if there is material capable of undermining the
prosecution or, conversely, capable of assisting the case
for the defence. So there are several steps to go through
before very sensitive, private and personal information
gets disclosed, one of which is the victim’s own consent.
That can be overridden only by an order of the court.

Sarah Champion (Rotherham) (Lab): I appreciate
how sensitively and proactively the Minister is responding.
The problem seems to be the perception as opposed to
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the reality on the part of the victim and also on the part
of the police who, from my constituents’ experience,
were routinely saying, “Unless you give us that information,
we cannot proceed with the case.” That has a chilling
effect, which is why I am pushing for clarity and also a
change in the law so that the guidance that should be
there now would necessarily flow from that change in
the law.

Chris Philp: I accept the point that there are instances,
such as those that the hon. Lady referred to in her
speech and I am sure exist more widely, where victims
have had things said to them that are basically not
appropriate and that either misrepresent the law as it
currently stands or have the effect of deterring someone
who would otherwise want to proceed with a case. That
is probably one of the things that contributes to the
unacceptably low level of rape prosecutions at the moment.

Paragraph 20 of the rape review report explicitly
includes working with the police and getting them to
take a different approach, frankly, to the one that the
hon. Lady described in her speech and intervention.
That will avoid the chilling effect. A moment ago, I laid
out the law as it stands: it provides significant safeguards,
including the victim’s own consent. The issue is not the
law, but how the law is being described to victims. That
is why this issue is not so much for legislation but for the
police and others to communicate more appropriately
with victims. I assure the Committee that that is absolutely
at the heart of the Government’s agenda for the rape
review and other work.

2.15 pm

Things do not stop there. The shadow Minister, the
hon. Member for Stockton North, asked about new
clause 68. The Law Commission has been asked to
conduct a review of evidence and related matters in
these cases, so I think that answers the question about
the new clause: the work is in hand already. The review
will include wider considerations of section 41 and the
disclosure of sexual history, as well as the hon. Gentleman’s
point about people’s personal medical history being
dug into. He himself said in his speech that these are
delicate issues—that we need to protect and encourage
the victim and ensure that there is no chilling effect as
well as ensure that justice is properly done. He acknowledged
that the Law Commission is the right body to conduct
that careful exercise, as it is an impartial expert. I am
sure that we all accept that. That work has been
commissioned to consider all the matters that have been
discussed as well as section 41.

Alex Cunningham: Will the Minister confirm that the
particular issues that I raised on new clause 68 are
covered by the review? Can he totally clarify that?

Chris Philp: Yes. The Law Commission has been
commissioned already and the remit, to which it has
agreed—it has not been debated—is to examine the law,
guidance and practice relating to the use of evidence in
prosecutions of serious sexual offences and to consider
the need for reform in order to increase the understanding
of consent and sexual harm, and improve the treatment of
victims. It covers all the areas that we have discussed.

Section 41 relates to the disclosure of a victim’s
personal sexual history—obviously a very private, personal
matter. We are all concerned that that provision may
in some cases discourage, or deter, people from making
complaints. Under section 41 of the Youth Justice and
Criminal Evidence Act 1999, there is a general prohibition
on the admission of evidence or questions in cross-
examination relating to the sexual history of the
complainant apart from four very specific exceptions
listed in subsections (3) and (5). Those exceptions are
narrow and limited, and the judge’s consent—permission
—is required in advance; the defence cannot just bring
out that history in court.

Besides having one of those conditions met, further
criteria must be met: first, the evidence cannot be designed
simply to impugn the credibility of the complainant;
secondly, it must relate to specific and relevant instances
of behaviour; and thirdly, the refusal of permission
might render the verdict of the jury unsafe. That second
set of criteria are applied after the court has examined
whether one of the four very specific circumstances are
met. That is why in 92% of cases no such evidence is
adduced—a good thing, frankly. That practice will be
considered by the Law Commission, however, as per the
request in new clause 68.

The review has been commissioned and will examine
the matters that we all agree are important and sensitive
and where a delicate balance has to be struck. Rather
than legislating in haste now, albeit absolutely for the
right intentions, I think we should let the Law Commission’s
work unfold and proceed. That will not happen in time
for the Bill because we will be on Report and Third
Reading in just a few weeks’ time. However, there are
other Bills—I will not be specific, but if Members look
at the Queen’s Speech they can probably work out
which ones—in which measures such as this might be
made. I suggest to the Committee that that is the best
way to proceed.

The Chair: I call Sarah Champion if she would like to
respond before I call the shadow Minister.

Sarah Champion: My frustration is that we always
promised jam tomorrow. It is always a report, a review
or a consultation. All I want—and I believe the House
wants—is for the justice system to be victim-centred
rather than causing damage to victims of crime. I heard
what the Minister said, and I am content to withdraw
the new clause.

Alex Cunningham: I do not intend to press new
clause 42 to a vote, but I hope that the Government’s
future plans will recognise the need for a provision to
better serve victims. Similarly, I was mindful of pressing
new clause 68, but I am delighted by the clear statement
from the Minister quoting, I believe, from the document
referred to the Commission. I am satisfied that these
issues will be looked at. I hope that it is not just an
internal review by the Law Commission but will listen
to the views of people outside, including me and my
right hon. and learned Friend the Member for Camberwell
and Peckham (Ms Harman).

Sarah Champion: I beg to ask leave to withdraw the
motion.

Clause, by leave, withdrawn.
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New Clause 16

THRESHOLD FOR IMPOSING DISCRETIONARY CUSTODIAL

SENTENCE

“Section 230 of the Sentencing Act 2020 is amended as follows—

‘(2A) If the court finds that the offence is so serious that
neither a fine alone or a community sentence can be justified for
the offence, it must state its reasons for being satisfied that the
offence is so serious (having regard to the principles in subsection
(2B), and, in particular, why a community order with appropriate
requirements could not be justified).

(2B) When forming an opinion under subsection (2), the court
should take account of the following principles—

(a) Passing the custody threshold does not mean that a
custodial sentence should be deemed inevitable. Custody
should not be imposed where a community order
could provide sufficient restriction on an offender’s
liberty (by way of punishment) while addressing the
rehabilitation of the offender to prevent future crime.

(b) Sentences should not necessarily escalate from one
community order range to the next at each sentencing
occasion. The decision as to the appropriate range of
community order should be based upon the seriousness
of the new offence, or offences.

(c) Section 65 of the Sentencing Code (a relevant previous
conviction to be treated as an aggravating factor)
should not be interpreted so as to push over the
custody threshold the sentence for one or more offences
that would not themselves justify custody.

(d) Where the offender being sentenced is a primary carer,
imprisonment should not be imposed except for reason
of public safety.’”—(Alex Cunningham.)

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

I begin by thanking the Centre for Crime and Justice
Studies for its work on this new clause. Its considered
and thoughtful approach to reform in this area has been
utterly invaluable.

This new clause amends the Sentencing Act 2020 to
strengthen the custody threshold by making provision
for sentencers to state their reasons when imposing a
custodial sentence. We have tabled this new clause with
a view to encouraging sentencers to use community-based
sentences rather than short prison sentences. The benefit
of community disposals has been discussed at length in
the Committee, especially in our discussion on part 6,
and I do not propose to go over those issues again in
full.

The Opposition are interested in reforming the sentencing
regime to guard in some way against short sentences,
which evidence suggests may be associated with higher
levels of reoffending than sentences served in the
community, and during which there is little time to
address the offender’s needs. The Lord Chancellor’s
predecessor was acutely interested in reform in this
area. In fact, while we are on the topic, I would be
interested to hear an update from the Minister on the
Ministry of Justice’s unpublished Green Paper that
features sentencing proposals to reduce the use of short-term
custody. I recognise that his Department’s position has
moved on somewhat since then, but the paper may
contain an evidence base that is helpful for legislators
across the House as we seek to better our criminal
justice system. Perhaps he can share some of its findings.

But the current Lord Chancellor is not as enthusiastic
about radical reform in this area as his predecessor, so
we have tabled a new clause that is a principled starting
point for reform on this issue, which we hope the
Government can adopt and build on. The aim of the
new clause is to reduce the use of custody for less
serious offending, for which there are better and more
appropriate responses in the community sentencing
framework.

The premise of reserving imprisonment for serious
offences is already established in statutory terms in the
Sentencing Act 2020, section 230 of which states:

“The court must not pass a custodial sentence unless it is of the
opinion that — the offence, or the combination of the offence and
one or more offences associated with it, was so serious that
neither a fine alone nor a community sentence can be justified for
the offence.”

However, it notes that the threshold is generally not
applicable

“where a mandatory sentence requirement applies”.

But even though we already have statutory provision
that should guard against it, HM Inspectorate of Probation’s
2019 inspection on “Post-release supervision for short-term
prisoners” recognises that, in reality, people continue to
go on an “expensive merry-go-round”of multiple wasteful
short prison sentences.

The report noted that within the cohort of offenders
on short prison sentences, women are disproportionally
serving such sentences, with 15% of all female prisoners
on them as compared with 6% of male prisoners, and
that many in the cohort

“go in and out of prison for acquisitive crime associated with the
dual diagnosis of mental health and addiction needs, but specific
data are not available for this group.”

Even the Government’s sentencing White Paper shows
little enthusiasm for the efficacy of short sentences in
our current framework, describing them as offering

“temporary respite from offending behaviour”

and

“at best providing limited public protection, as most offenders
continue to reoffend following release.”

Outside the strengthening of the threshold for remand
for children, however, the Bill as we have it does not
make reforms to improve our regime with regard to
short sentences or custodial periods.

The new clause would address that missed opportunity
in the Bill and build on principles already accepted in
sentencing guidelines, enshrining them into legislation
to better clarify the currently rather opaque statutory
custodial threshold. Specifically, it aims to better ensure
that sentencers are appropriately reserving custody for
serious offences by better clarifying the assessment that
sentencers are required to make, and that the impact of
imprisonment on dependent children is considered in
the sentencing of primary carers. The latter point is an
important one, and we will discuss it more fully when
we get to new clause 26.

The clause also limits the relevance of previous
convictions in determining custodial sentences. For the
principle of reserving imprisonment for serious offences
to be met in practice, it would be helpful to separate the
issue of persistent low-level offending from that of
serious offending. There is a range of low-level offending
behaviour that is exacerbated rather that eliminated by
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short sentences, and which would be much better addressed
by appropriately severe community sentences. Importantly
for the current Lord Chancellor, perhaps, the clause as
it stands does not eliminate short sentences. Speaking
to the Justice Committee in 2019, he explained he did
not believe abolishing short sentences was the right way
forward, and said:

“My own experience as a recorder teaches me that there are
times when, however reluctantly,”

short term prison sentences

“should be available to judges and magistrates. For example,
repeat offenders who fail to comply with community orders
ultimately need the sanction of custody”.

The clause does not prohibit short sentences altogether;
indeed the Opposition would have several reservations
with that proposal, including the fact that it has been
shown to lead to sentence creep.

Sarah Champion: My hon. Friend is making powerful
points. Does he agree that the new clause would prevent
the expensive merry-go-round of short-term wasteful
prison sentences that do not ever address the nub of the
problem? We are not trying to prevent short-term prison
sentences, but to deal with the situation of the repeat
offender going round and round, which costs so much
and blocks up the system.

Alex Cunningham: That is most certainly the case.
This is not just about cost, yet the cost to the Prison
Service of accommodating people in prison even for
very short periods is absolutely huge. The real effect,
however, is not monetary; money is not the only factor.
There is the whole issue of the effect on the family, and,
as my hon. Friend said, the effect on the prospect of
reoffending.

In Western Australia a ban on prison sentences of up
to six months resulted in an increase in prison sentences
over six months for law breaking that would previously
had received a shorter prison sentence. It does not even
go as far as introducing a presumption against short
prison sentences, though this is an approach with something
to be said for it and which has had some success in other
countries, including my homeland, Scotland. Instead,
the clause simply requires the court to explain why it
believes a custodial sentence is appropriate and a
community sentence cannot be justified. This will focus
the mind of the court to ensure that custody is being
used as the most appropriate option, not the simplest
one. It also has the added benefit of improving
accountability and understanding of sentencing decisions,
which is important for public confidence in the criminal
justice system.

As Adrian Crossley of the Centre for Social Justice
said in one of our evidence sessions:

“We need to be much bolder about the amount of people we
keep out of prison and deal with in the community. We can see
clearly that in treating alcohol, drug addiction, mental health
problems, literacy and numeracy, you are far more likely to have
an effect on those key drivers of crime if you deal with people in
the community than if you put them in prison. We could be
much bolder in dealing with community disposals. There is a real
risk of sentencing inflation here, of a prison population growing
out of control and, in my view, of brutalising people who might
otherwise be able to reform.”––[Official Report, Police, Crime,
Sentencing and Courts Public Bill Committee, 18 May 2021;
c. 42, Q58.]

2.30 pm

Our proposal goes a good way to answering the
challenge that Mr Crossley put to the Government.
Reforming the area of short prison sentences is needed
urgently. In the next five years, we are on course for the
prison population to increase to 100,000 people—a
completely unprecedented level of incarceration in our
country. Given that in the 1990s we were at 40,000, I am
sure that the Committee will recognise that that is an
astronomical increase. That is leading to issues in our
prisons, with record levels of self-harm and violence,
and excessive overcrowding, which limits prisoner access
to rehabilitation.

In that light, I am sure that the Government can
understand why the Opposition were disappointed that
they did not use the opportunity of the Bill to take
some action to reduce the prison population for those
on short sentences. I sincerely hope that the Government
will support the new clause to provide a kickstart to the
justice system’s work to reform the use of short sentences.
I am interested to hear the Minister’s response.

Chris Philp: Broadly speaking, the Government are
keen to see alternatives to short custodial sentences.
That is why we have been forward in promoting alternatives,
such as community sentence treatment requirements to
ensure that people get mental health, drug or alcohol
addiction treatment as an alternative to short custodial
sentences. As the Lord Chancellor has said, however—the
shadow Minister also quoted him—in some cases, as a
last resort, short sentences are required where the offender
is not complying with community alternatives. I think
we are agreed that short sentences should be available as
an option.

I hope that the shadow Minister is reassured to know
that the proportion of our prison population serving a
short sentence of less than one year, say, is small. I do
not have the precise figure at my fingertips, but I am
pretty sure that less than 5% of our total prison population
is serving a sentence of less than a year. Already,
therefore, the principle that community alternatives are
better than a short sentence is being applied in practice.

The new clause in some areas simply repeats the existing
law, but in other areas I disagree with its principles. In
fact, four principles are laid out in the new clause, the
first and second of which—that custody should not be
imposed where a community sentence would suffice, and
that the community sentencing range should not escalate
on each occasion—are already included in the Sentencing
Council’s “Imposition of community and custodial
sentences” guidelines, which set out the approach that
courts should take when deciding whether to impose a
community or custodial sentence. The law is clear that
custody should only be imposed where an offence or
combination of offences is so serious that only a custodial
sentence can be justified. Therefore, the first two of the
four principles in the new clause are already enshrined
in law.

The third principle of the new clause we disagree with
on principle. It states that a relevant previous convictions
should not push an offence over the custody threshold,
where the current offence would not justify custody on
its own. In effect, that element of the new clause says,
no matter how many previous offences someone might
have committed, “Don’t look at that when deciding
how long to sentence someone for.” I disagree with that.
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When someone is before the court having committed a
large number of previous offences, that is rightly treated
as an aggravating factor, which makes custody and
longer custody more likely. It is right that repeat offenders
are sentenced more seriously than people who have, for
example, committed a first offence. So that element of
the new clause I disagree with on its own terms.

The final of the four principles in the new clause
refers to not giving custody to an offender where they
are a primary carer, except for reasons of public safety.
A legal principle is already established in the case of
Petherick that where an offender is on the cusp of
custody, imprisonment should not be imposed where
there would be an impact on dependents, which would
make a custodial sentence disproportionate. The principle
about primary carers is also reflected in the imposition
guideline, and further to that the sentencing guidelines
already say that where someone is a
“sole or primary carer for dependent relatives”

that is taken to be a mitigating factor.

The law as it stands gives some protection to primary
carers. It does not go quite as far as the new clause,
which I think goes too far; I do not think that someone
being a primary carer should literally be a get out of jail
free card. That person should be accountable and
answerable for their crimes, if they have committed
them, but their role as a care giver should be taken as a
mitigating factor. That consideration is in law already,
so for all those reasons, I do not support the new clause.

Alex Cunningham: I welcome the clarification around
carers and sentencing, but it is still a fact that carers
often find themselves in prison for short sentences when
that could have been avoided.

I appreciate that the Government are making a
commitment to look at short sentences and how they
are set in the future. I hope that that work is done quite
quickly, because I think it could drive tremendous change
not just for defendants, or offenders, but for their
families, and drive the rehabilitation to which my hon.
Friend the Member for Rotherham referred earlier.

I do not intend to press the new clause. The Minister
spoke about previous offences always being taken into
consideration. I think that adds to the roundabout of
people entering prison, leaving prison, entering prison,
leaving prison, when the Government should ensure
that such people have proper rehabilitative support
rather than just their sentences being extended each
time they appear in court for a similar offence. We need
a much greater emphasis on rehabilitation in this country,
and I hope that the Government recognise that. I beg to
ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 18

RELEASE OF PRISONERS ON FRIDAYS OR THE DAY

BEFORE BANK HOLIDAY PERIODS

“Section 23 of the Criminal Justice Act 1961 is amended by
the insertion of the following subsection after subsection (3)—

‘(3A) Where a prisoner is to be discharged on a Friday or the
day before a bank holiday, at the discretion of the governor of the
prison they may be discharged on a day within the previous five
working days that is earlier than the day on which the prisoner
would otherwise fall to be discharged.’”—(Alex Cunningham.)

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The new clause makes a very simple amendment to
the current discharging regime from the prison, which
the Opposition believe would ensure that those leaving
prison have the support that they need as they transition
into the community.

May I begin by thanking Nacro for its invaluable help
in drafting the clause and its essential work to support
people leaving prison? The new clause would give prisons
the option to release people who need community support
and are due for release on a Friday or the day before a
bank holiday period on an earlier day in that same
week, to ensure that support is put in place ahead of
the weekend. That would support rehabilitation and
resettlement. It would allow release to be spread from
the Monday to the Thursday to prevent a significant
increase in releases on the Thursday, which could be
difficult for prisons to manage. Similar legislation has
already been passed in Scotland in the Prisoners (Control
of Release) (Scotland) Act 2015, and we think that it is
time to introduce similar provisions for prisoners in
England and Wales.

Many people released from prison on a Friday face
an almost impossible race against the clock to get all the
support that they need in place before the weekend.
Getting all the correct support in place can prove a
challenge on any day of the week, but it is especially
difficult on a Friday because many community services
have reduced service on Fridays, and reduced or no service
exists over the weekend. Prison leavers have a very
limited time window in which to make all the necessary
arrangements that are vital to their resettlement before
services close up shop for the weekend. If the prison
leaver is unable to access those services, the likelihood
of their reoffending is significantly increased.

Another issue is that there is actually a spike in
releases on Friday. The national data show that more
than a third of custody leavers are released on a Friday,
and that includes releases that were scheduled for the
Friday as well as those who have release dates over the
weekend or on a public holiday. This peak in releases
adds significant pressure to service staff and can
consequently lead to late releases and pressure on services
in the community.

Our new clause addresses that by giving the governor
of the prison discretion to spread releases over the
previous five days so that we do not simply end up
shifting the Friday spike into a Thursday spike. We
know that the release day is critical for putting in place
the foundation blocks for life outside prison. As well as
needing to attend mandatory appointments with probation,
prison leavers may need to attend the local housing
office to secure somewhere to live.

Sarah Jones (Croydon Central) (Lab): Does my hon.
Friend share my experience as a Member of Parliament,
which is that many people have come to my door on a
Friday afternoon who have been made homeless for a
particular reason or are in some kind of crisis, because
they have found it almost impossible to get through to
any services because people go home on a Friday? It is a
very real thing. A question I always ask when I interview
somebody to be a case worker is: “What would you do if
someone comes to you on a Friday afternoon at half-past
4 and has nowhere to go?”. Although this seems such a

703 70422 JUNE 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



[Sarah Jones]

simple new clause, it is incredibly important and could
be the difference between someone slipping back into
old ways or getting a bit of support that they need to
rehabilitate themselves.

Alex Cunningham: That is most certainly the case. I
may not have encountered as many as my hon. Friend,
but I have had people in that situation who have nowhere
to go. We find ourselves turning to local charities, but
when it gets to 4.30 or 5 o’clock and somebody shows
up, it is far too late to access even those sorts of support
services.

Of course, the person may need to visit the jobcentre
to make a universal credit claim or other benefits claims.
They may need to see their GP or to attend community
mental health or substance misuse services. No doubt
there are many individuals who would have to do a
number of things on that list. If they are unable to find
somewhere to live, or to sort out necessary medication
or financial support on the day, they may be left homeless
over the weekend without vital medication and with
only £46 to last until Monday when they can try to
access services again. That can sadly lead to them
falling back into old networks or habits just to get by.

It is therefore entirely in the Government’s interest to
make resettlement as seamless as possible, to minimise
any possible lapse into reoffending. There is a window
of opportunity when people are released from prison,
when they are most motivated to move forward in their
lives. That can pass by if the barriers to resettlement and
rehabilitation are too high. Nacro has said that it often
hears from staff and professionals in other agencies working
with people on release from prison how Friday releases
have a huge impact on levels of hope and motivation. It
has provided me with a few case studies that well illustrate
the problems that Friday prison releases can cause.

The first is the case of M:
“M was released on a Friday before a bank holiday weekend

after serving a year in custody. He has an addiction to heroin but,
when released, was not given the prescription charts from the
prison which were needed to determine the dose of methadone he
needed. He was also not given a bridging prescription.

As it was late afternoon on a Friday, the GP from the substance
misuse service had left and M and his resettlement broker were
unable to get his medication.

M was vulnerable and entitled to priority housing. However,
the local authority did not deem him to be priority need and, as it
was a Friday afternoon, M didn’t have time to gather the further
evidence needed to prove this before the weekend.

M spent the weekend sleeping in a known drug house and
ended up using heroin. As part of his licence conditions, he was
required to give blood samples and tested positive for drug use.

Releasing M earlier in the week would have meant faster access
to the medical services and the medication he needed and increased
his chances of finding a housing a solution more quickly.”

Something as seemingly small as the discharge day
being a Friday had seriously disastrous consequences
for M and put his rehabilitation and resettlement in
serious jeopardy.

Nacro also shared the story of C:

“C was released from prison after serving a three-week sentence.
On release, his Through the Gate mentor met him and went with
him to present himself to probation, a train ride away.

On presenting to the local housing authority to make a homeless
application, C was told to make an online application to receive
an appointment with a housing officer for the next week.

C’s mentor contacted a local charity to which he could also
make a homeless application and they asked him to come down
on the following Monday. C also had to wait until the following
Monday to go to the Jobcentre Plus to enquire about getting a
deposit for a flat.

C slept rough that weekend. Had C been released earlier in the
week, he would have been able to access these services faster
without a three-night gap in which he had to sleep rough, which
increased his chances of reoffending.”

2.45 pm

I know that the Minister recognises the importance
of making the transition back into the community as
smooth as possible, and the positive impact that that
has on the offender’s rehabilitation in the community,
so I would have thought that the Government would be
keen to support this proposal. I am interested to hear
whether it is something his Department has considered
implementing.

Chris Philp: We do recognise that there are challenges
in making sure that offenders leaving prison are given
access to the services they need, so that they can get
their lives back on track. However, Friday is a working
day, and we would prefer to focus our efforts on making
sure that those services are available on Friday, rather
than on excluding Friday as a release day and therefore
concentrating all the releases on just four days—Monday,
Tuesday, Wednesday and Thursday—which, by definition,
would mean that release numbers on those days were
25% higher than would otherwise be the case.

Sarah Champion: I hear what the Minister says, but
the new clause would mean that we could address any
issues on a Friday and before the weekend, when no
staff are available.

Chris Philp: In terms of ensuring that people have
access to the necessary services—we recognise that that
needs to be done—significantly increased investment is
being made to address the concerns that the hon. Lady
has just raised. For example, in January this year—just
a few months ago—the Government announced a
£50 million investment to reduce crime and tackle the
drivers of reoffending. That included work to help
develop the Department’s approved premises—those
are obviously important when somebody is coming out
of prison—to provide temporary accommodation to
prison leavers at risk of homelessness in five key probation
areas. In addition, earlier this year—again, I think it
was in January or February—an additional £80 million
was announced, which was aimed at expanding substance
misuse programmes. Those two initiatives, funded this
calendar year with £50 million and £80 million, are
aimed at tackling prisoner homelessness issues and,
separately, drug addiction problems, so there is a real
commitment to do more in this area.

I would like to turn to the question of Scotland—the
shadow Minister’s native home. As he said, it legislated
in 2015 to allow release not five days earlier, but up to
two days earlier. A Freedom of Information Act request
made just a few months ago uncovered the fact that
over the six years that Scotland has had this provision,
only 20 people have been released early under it, so it
has not had an enormous effect in Scotland.

We would like to focus our efforts on making sure
that when people are released on a Friday they are
properly looked after, instead of increasing the numbers
on Monday to Thursday—
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Allan Dorans (Ayr, Carrick and Cumnock) (SNP)
rose—

Chris Philp: I was about to sit down, but I can see that
the member of the Committee from a Scottish seat
wants to intervene, and it would be churlish not to
accept.

Allan Dorans: I thank the Minister for giving way.
Does he accept that a significant number of people are
imprisoned hundreds of miles from their homes, and
being released on a Friday would prevent them from
getting the necessary services locally? Does he also
accept that the prison governor, having known the
prisoner’s history in prison, is best placed to decide
whether releasing him a few days early would benefit
him and his opportunity to reintegrate into the community,
thereby reducing his reoffending?

Chris Philp: I do understand the point, but public
transport clearly does operate on a Friday and, indeed,
on a Saturday and a Sunday for the most part.

It is instructive that, over the last six years, only an
average of three people per year have been released
early from Scottish prisons, suggesting that prison governors
in Scotland, for whatever reason, have not chosen to use
this power very widely. For that reason, it is right to
concentrate our efforts on investing in rehabilitation
services, as we are doing.

Alex Cunningham: I am hoping that the Minister is
allowing me to intervene at the end of his remarks. He is
concerned about increasing the number of people released
from Monday to Thursday, but—I am sure he was
listening attentively to my speech earlier—a third of all
prisoners are currently released on a Friday. Some 33%
or 34% of all prisoners are released on a Friday, and
some of them could be spread over the previous four
days, which would help services in trying to come to
their aid.

I am concerned about what the Government might
want to do. The question I pose to the Minister is: what
are the Government going to do about the fact that
such a high proportion of prisoners are released on
Friday, to level it out a bit? I do not intend to press for a
vote, but it is important that the Government consider
what they are going to do about the huge spike on a
Friday and, more importantly, about the lack of access
to services. The Minister talked about investment in
services, but if those services close down at half-past 4
on a Friday afternoon, they are no use to anybody
being released from prison in those circumstances.

Chris Philp: I thank the shadow Minister for drawing
attention to the statistic. As I said earlier, the focus is on
investing to make sure that services are available—the
£50 million and the £80 million. An additional consideration
would be encouraging governors to make the release
early in the day to avoid encountering services closing
for the weekend.

Hywel Williams (Arfon) (PC): Will the Minister give
way?

The Chair: You do not have to give way, Minister.
You are doing a very generous thing here in responding
to interventions.

Chris Philp: I am happy to do so if it is in order.

The Chair: It is in order and you do not have to seek
my permission to give way.

Hywel Williams: I thank the Minister for giving way,
and thank you for your guidance, Sir Charles. I tried to
intervene earlier, but the Minister was distracted by
another colleague.

I raised earlier the fact that women prisoners from
Wales are held very far away from their homes. Release
can entail a whole day’s travel or even longer. However
early in the day services are provided, it may be of no
help whatever to people who have to travel cross country,
perhaps by public transport, and who will not get back
to their home communities until late evening.

The Chair: You are being generous, Minister.

Chris Philp: Yes, although I will probably sit down
now. We are obviously looking at a very bespoke set of
circumstances concerning female prisoners in Wales
released on a Friday. I hear the concern about distances
travelled in Wales, and I will undertake to raise that
with my colleague the Prisons Minister, my hon. Friend
the Member for Cheltenham (Alex Chalk).

The Chair: The hon. Member for Cheltenham is a
very busy man.

Chris Philp: He is getting busier.

The Chair: He is indeed being made busier by the
Minister here today.

Alex Cunningham: I beg to ask leave to withdraw the
motion.

Clause, by leave, withdrawn.

New Clause 19

IMPLEMENTATION OF THE LAW COMMISSION REVIEW OF

HATE CRIME

“(1) The Secretary of State may by regulations implement any
recommendations of the Law Commission following the
conclusion of its review of hate crime.

(2) The power conferred by subsection (1) includes—

(a) power to amend primary legislation; and

(b) power to amend or revoke subordinate legislation.

(3) A document containing a draft of regulations under
subsection (1) must be laid before Parliament not later than three
months after the publication of the Law Commission’s
recommendations, and that draft must be in a form which would
implement all those recommendations.

(4) Draft regulations under subsection (1) must be laid before
Parliament not earlier than 60 days, but not later than 120 days,
after the document referred to in subsection (3) was laid before
Parliament.

(5) The draft regulations laid before Parliament under subsection (4)
must be in the form in which they appeared in the document laid
before Parliament under sub-section (3), except that they may
contain any changes which have been recommended by any
committee of either House of Parliament which has reported on
that document.
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(6) A Minister must make a motion in each House of Parliament
approving the draft regulations laid before Parliament under
subsection (4) within 14 days of the date on which they were laid.

(7) Subject to subsection (8), if the draft regulations are approved
by both Houses of Parliament, the Secretary of State must make
them in the form of the draft which has been approved.

(8) If any amendments to the draft regulations are agreed to by
both Houses of Parliament, the Secretary of State must make the
regulations in the form of the draft as so amended.”—(Alex
Cunningham.)

This new clause would require the Secretary of State to implement any
and all recommendations made by the Law Commission’s review of hate
crime. Draft regulations implementing the Commission’s recommendations
would be subject to the super-affirmative scrutiny process (by subsections (3)
to (5)), and would be amendable (under subsection (8)).

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
new clause 25—Strategy to tackle misogynist attitudes
in society—

“(1) Within 12 months of the passing of this Act, the Secretary
of State must lay before Parliament a comprehensive national
strategy to tackle misogynistic attitudes in society for the purpose
of reducing the number of violent and non-violent offences
perpetrated against women and girls.

(2) For the purposes of subsection (1) misogyny is defined as
the dislike of, contempt for, or ingrained prejudice against,
women or girls.”

This new clause compels the Government to commit to the creation of a
comprehensive national strategy to tackle the misogynistic attitudes
which underpin the abuse faced by women and girls in society for the
purpose of reducing the number of violent and non-violent offences
perpetrated against women and girls.

Alex Cunningham: I thank my hon. Friend the Member
for Walthamstow (Stella Creasy) for her tireless work in
drafting the new clause, as well as her efforts to draw
attention to this important issue. I met her in the
corridor on the way back to the Committee this afternoon,
and she was wishing us all well—“everybody,”she said—in
the hope that we could move this matter on. She knows
that the community out there are watching closely,
because they understand that it is this afternoon that I
will be speaking to these new clauses.

New clause 19 would compel the Government to act
on the recommendations of the Law Commission review
on hate crime legislation, which we expect to be published
later in 2021. As members of the Committee will be
aware, the Law Commission’s remit for the review is to

“review the current range of specific offences and aggravating
factors in sentencing”.

In its initial report published in September 2020, the
Law Commission made several initial recommendations,
one being that it explicitly supported the inclusion of
“sex or gender” into the framework of protected
characteristics. The effect of this would be to place “sex
or gender” alongside characteristics that are currently
protected by hate crime legislation—race, religion,
transgender identity, disability and sexuality.

Unfortunately, history shows us that without a clear
legislative vehicle for Law Commission proposals, it can
be years until recommendations are implemented. That
was the case with the 2014 Law Commission review into
hate crime, which has yet to receive a response from the
Government and has now been superseded by the more
recent review.

For that reason, the Opposition wholeheartedly support
new clause 19. Victims of misogynistic hate crime cannot
afford to sit back and wait years for the Government to
implement the Law Commission’s recommendations, if
they choose to implement them at all. We have seen that
happen before and we cannot allow it to happen again.
We cannot have more dither and delay––something this
Government are unfortunately all too keen to do. New
clause 19 would use the statutory instrument process to
enable the Government to introduce legislation to enact
the commission’s recommendations. It has been drafted
specifically to provide for parliamentary oversight of
the introduction of the recommendations, including the
ability to vote on them using the super-affirmative process.

While it is not possible to require the Government to
act on recommendations that do not yet exist, this
process would ensure that parliamentary time is made
available for debate, scrutiny and amendment as soon as
they do. Without new clause 19, there is a very real
chance that the Law Commission’s recommendations
will take years to be introduced into law and, given the
current epidemic of violence against women and girls,
that is time victims cannot afford. Taken in isolation,
recognising misogyny as a hate crime will not be the
silver bullet in the battle to tackle the way women and
girls are treated as a whole. That is why we have tabled
new clause 25 to stand alongside it.

In order to really take on violence against women and
girls, we first need to recognise and treat the root causes
that drive it. As the Minister must agree, a culture where
misogyny is accepted without challenge, or shrugged off
all together, underpins many of the violent and abusive
crimes perpetrated against women and girls. As Sophie
Maskell of the Nottingham Women’s Centre puts it so
brilliantly:

“Misogyny is the soil in which violence against women and
girls grows.”

As long as we see violence against women and girls as
somehow being created in a vacuum, we will never be
able to fully tackle it. If we really want to confront the
growing threats women and girls face, we must be more
ambitious than simply looking to tackle individual acts
of crime and must divert our gaze to the cause. In this
case, that cause is misogyny. We must accept that hostility
towards women and girls is deeply engrained in our
society and it is this toxic culture, and our combined
failure to tackle it, that enables perpetrators to commit
their crimes. Whether the crime is serious sexual assault,
domestic abuse or wolf-whistling at a woman in the
street, unless as a society we start to take misogyny
seriously, we will continue to lose the battle.

I was reminded of the horrific and pervasive impact
of misogyny recently when I met a group of inspirational
young women from St Michael’s Catholic Academy in
Billingham in my borough who are doing a project on
the impact of sexual harassment on women and men.
They were full of energy to tackle society’s challenges,
but they told me that they did not feel like they were
being listened to; that they did not have a voice. That
was only a few weeks ago, and I promised them that I
would give them a voice today in this Committee.

Cassidy Desira told me:

“Our trauma is often minimalized and stigmatized, because
the alternative of taking it seriously is too uncomfortable… I
believe the issue is that people don’t actually see the issue at all, or
they plainly do not want to, they believe that they can see the
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world how they please, how they were raised, as the law is
clean-cut, their outdated opinions won’t destroy someone’s life.
Unfortunately, the law has failed assault victims many, many
times.”

She went on to say:

“In my opinion, these ideas must be conveyed from the youngest
ages possible, that means burning the victim-blaming ideology
from the root, as sexual assault only gets worse over time. It starts
with a whistle, soon the predator feels entitled to take it even

further.”

Emily Barlow, another student at the school told me:

“Peer pressure is a very big reason as to why boys in particular
feel the need to degrade girls. Pride. Many boys think of the
comments and actions they say and make as normal, this is
because sexual harassment has become so normalised that it has
become second nature but the scary thing is that they don’t know
they are doing it.”

3 pm

I hope the Government will listen to the powerful
words of those young women and support the Opposition’s
new clause, which will compel Ministers to commit to a
comprehensive national strategy to tackle the misogynistic
attitudes that underpin the abuse faced by women and
girls in society, including that described by my constituents.
Tackling crimes against women and girls is too important
to be party political. Today, I hope that the Minister
will join me in saying that, now more than ever, it is
critical that we take the first steps to tackle the causes of
abuse at their root. We can no longer refuse to ignore
this issue. I ask the Committee to support new clauses 19
and 25.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): I thank the hon.
Gentleman for his speech. He does not need to implore
this Government to listen to the girls he has quoted.
Not only are we listening, not only have we listened, but
we are following through with a tackling violence against
women and girls strategy that is truly ambitious and, I
believe, an unprecedented effort to tackle the issues that
the girls he quoted have to contend with.

As I said, we conducted the first ever call for evidence
on tackling violence against women and girls. No other
Government have gone out to the public as we have to
ask girls and women for their experiences of what they
face day in, day out in their lives. We opened the
conversation to the whole of society, so men and boys
were very welcome to contribute as well.

I set my officials the challenge of reaching a young
woman in her 20s, getting the bus home from work at
night, who would not normally respond to surveys. We
would somehow try to find ways of reaching her. Not
only did we try that in December, but following the
awful events of earlier this year—I deliberately do not
name anyone, because I am respectful of the family, but
I suspect we know the events of which I speak—we
reopened the survey, precisely because we understood
that women and girls want to talk and to share their
experiences.

That is when we received 160,000 further responses.
Each and every one is being read and considered carefully
in drawing up our tackling violence against women and
girls strategy. However, because the Government place
so much focus on crimes that disproportionately affect
women and girls, we have also decided to focus not one,
but two national strategies on such crimes. For the first

time, therefore, we have split out domestic abuse from
the catch-all phrase “violence against women and girls”,
not because we are trying to de-gender it or to deny that
the crime disproportionately affects women and girls,
but because it is such a high-volume, high-harm crime
that it deserves its own national strategy. Thus, we are
giving it the focus it deserves in the domestic abuse
strategy, which will be published later this year, after the
VAWG strategy.

If nothing else has come out of recent events, it is
that the range of offences that VAWG covers is significant,
so we cannot pretend that a one-size-fits-all approach
will suit all those crimes. We do not try to do that, and
we are certainly not working towards that. We want to
have tailored strategies fit for the 2020s, looking at both
offline and online behaviour.

Sarah Champion: I hope the Minister is aware of how
grateful I am for all the work she has done on this cause.
She has really been a champion for it. Is she able to
share with the Committee her thoughts about whether
the crime is increasing or our awareness is increasing?
Does she have any thoughts she can share about the
root causes of this, and therefore how early prevention
will stop it happening?

Victoria Atkins: It is a complicated answer to a
complicated question. We know, for example, that some
forms of crime are increasing, and there is ongoing
academic research into some of those, but we have
reason to believe that more women are reporting facing
violent acts within sexual relationships. That encompasses
a range of relationships, from intimate, long-term
relationships to first dates. That is precisely why, on the
Domestic Abuse Act 2021, we worked across the House
with colleagues to clarify the law on the so-called rough
sex defence, because we knew that women in intimate,
long-term relationships and in shorter relationships were
experiencing that. Through that Act, we also brought in
the prohibition on non-fatal strangulation, and again
we worked on a cross-party basis. There is emerging
evidence, particularly on the latter, that more and more
victims of domestic abuse, but also those in other types
of relationships, are facing these acts within—to use
shorthand—the bedroom. We very much wanted to put
a marker in the sand to say, “This sort of behaviour is
not healthy, and it is now not lawful.”

The thinking is that those sorts of behaviours have
increased over recent years. The thinking behind that is
that online pornography has had an impact. However, I
refer the hon. Lady to the research that I commissioned
when I was Minister for Women and Equalities on the
impact of online pornography and attitudes towards
women and girls. The Government published that a few
months ago. It is fair to say that there are not quite the
clear lines that some would expect, but there are common
themes there, if I can put it as broadly as that. Online
pornography is a factor with some crimes, but sadly
violence against women and girls is—dare I say it?—as
old as time. The ways in which a minority of men—I
make that absolutely clear—see fit to behave towards
women and girls is part of the Gordian knot that we
must try to untie. It will be a longer-term process than
this Bill or the next Bill that comes along when legislation
is appropriate. It will require a cultural education journey,
as well as shorter-term fixes.

711 71222 JUNE 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



[Victoria Atkins]

I am very pleased that the hon. Member for Stockton
North raised the Law Commission research. As part of
our work on ensuring that the law is keeping up to date
with modern practices, we have commissioned a lot of
work from the Law Commission recently. I do not
apologise for that. In fact, it gives me the opportunity to
thank the Law Commission for the work it conducts,
often looking into very complex areas of law and trying
to find ways through in order to assist this place and the
other place in updating the law.

The current investigation into hate crime illustrates
that point very well. In 2018, we asked the Law Commission
to consider the current range of offences and aggravating
factors in sentencing and to make recommendations
on the most appropriate models to ensure that the
criminal law provides consistent and effective protection
from conduct motivated by hatred towards protected
groups or characteristics. The Law Commission published
its consultation document in September. It was an enormous
document—more than 500 pages and 62 separate questions.
The Law Commission has been very clear that the
consultation document was exactly that; it was not a
report or a set of conclusions. It does not represent the
Law Commission’s final position on any of the issues raised.

I make that point because the new clause invites
Parliament to adopt those recommendations wholesale,
and I think we are all duty bound to acknowledge that
what we have had so far from the Law Commission is a
consultation document. It is not its final report. Indeed,
the Law Commission hopes to report in October, and of
course the Government will give that report very, very
careful consideration. I do not believe, however, that it
would be appropriate for this Government, or indeed
any Government, or any Parliament, to sign what is
effectively a blank piece of legislation without seeing
what the Law Commission is going to recommend.

We do not know what the consequences may be of
the recommendations, nor what would be required to
enact and enable them. It may be, for example, that
changes to primary legislation would be required. I have
to say that I feel uncomfortable at the prospect of the
Bill permitting other parts of primary legislation to be
overwritten—overruled—by virtue of the super-affirmative
procedure. We must surely ensure that significant changes
to the law should be properly debated by both Houses
of Parliament in the normal way, with any Bill going
through all the normal processes and stages.

I gently suggest to the Opposition that perhaps they
should be careful what they wish for, because in this
very Bill clause 59 gives effect to the Law Commission’s
recommendation relating to the common law offence of
public nuisance. It made that recommendation in 2015
and recommended that it be put into statute. If I recall
our deliberations correctly, the Opposition opposed
that very clause. I cannot imagine what the reaction
would have been had we attempted to have this super-
affirmative procedure imposed in relation to clause 59.

Sarah Jones: The Minister points to the risks of
legislation being passed that defines something that is
as yet undefined, and that being a blank cheque. Does
she agree that our concerns about the protest element of
the Bill, which gives the Home Secretary the right to
define vast sections of the Bill after the legislation has
been passed, relate to the same principle?

Victoria Atkins: No, no, no, on the very contrary. I do
not want to get into very technical discussions about the
ways in which hate crime legislation is drawn up, but the
hon. Lady will know that there are reams of statute
setting out various elements of hate crime and aggravating
factors in sentencing. The proposed new subsection to
which the hon. Lady refers in clause 54 relates to the
definitions of

“serious disruption to the activities of an organisation which are
carried out in the vicinity of a public procession, or…serious
disruption to the life of the community.”

It is not a proper comparison in any way, shape or form,
because that is a definition of two terms, whereas—who
knows?—the Law Commission may be very radical in
its reform and recommend that we change many parts
of primary legislation that has been passed over several
years by various Governments.

On new clause 25, we have already taken significant
action, not least with the passing of the Domestic
Abuse Act, but we must go further. That is why we will
publish the tackling violence against women and girls
strategy and a complementary domestic abuse strategy
to focus all our attention on those crimes that
disproportionately affect women and girls. I have already
spoken about the importance of education and challenging
some cultural attitudes that exist in corners of society.
That will be very much part of the work of both of
those complementary strategies, so I invite the Committee
to await the Law Commission’s publication of its
conclusions, and publication of the Government’s VAWG
and domestic abuse strategies. I hope that the hon.
Member for Stockton North will be content to withdraw
his new clause.

3.15 pm

Alex Cunningham: There are sufficient protections
for Parliament in the secondary legislation process.
Given what the Law Commission has done in the past,
“radical” does not strike me as a word that would be
applied too often.

Victoria Atkins: Will the Opposition then change
their mind and support clause 59, which is a Law
Commission recommendation to put public nuisance
on the statute book?

Alex Cunningham: Indeed we will not.

The important thing here is to think about what we
are trying to achieve. We are actually trying to achieve
better protection for women and girls out there in
society, day after day, week in, week out.

The Minister managed to talk about commissioned
reports, two strategies and one survey. We have so much
information in the system already that we know now
that we need to act to deal with this. The evidence that I
quoted from Emily and Cassidy bears that out. They
are 15 or 16 and they were making it very clear that this
is a major problem in society. I praise their school for
facilitating discussions across the school. I hope that
other schools will follow on, because that might build
awareness and do away with us punishing people as,
hopefully, society changes to the extent that women and
girls are much more valued and not subject to the abuse
that they suffer now, which may start as verbal but ends
up very physical.
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Sarah Champion: Will my hon. Friend comment on
Nottinghamshire police’s pilot on misogyny as a hate
crime? They thought it worked exceptionally well in
challenging behaviour. That is the sort of thing that we
need rolled out across the country.

Alex Cunningham: As I said earlier, we have evidence
that things are working in some areas and that there is a
real need to do much more across the country. For that
reason, we should be strong enough to accept with
confidence that we can examine the Law Commission’s
recommendations later in the year and commit the
decision making to a legislative Committee. On that
basis, I shall press new clause 19.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 8.

Division No. 31]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Atkins, Victoria

Baillie, Siobhan

Goodwill, rh Mr Robert

Higginbotham, Antony

Levy, Ian

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

Question accordingly negatived.

The Chair: I am mindful that the Whips want to finish
at 5 pm. We need to make progress if that is to be achieved.

New Clause 21

MINIMUM SENTENCE FOR AN OFFENCE UNDER SECTION

1 OF THE SEXUAL OFFENCES ACT 2003

“(1) This section applies where—

(a) an individual is convicted of an offence under section 1
of the Sexual Offences Act 2003, and

(b) the offence was committed after the commencement of
this section and at a time when the individual was
aged 18 or over.

(2) The court shall impose an appropriate custodial sentence
(or order for detention) for a term of at least the required
minimum term (with or without a fine) unless the court is of the
opinion that there are exceptional circumstances relating to the
offence or to the offender which justify its not doing so.

(3) In this section “appropriate custodial sentence (or order for
detention)” means—

(a) in the case of an offender who is aged 18 or over when
convicted, a sentence of imprisonment, and

(b) in the case of an offender who is aged under 18 at that
time, a sentence of detention under section 91 of the
Powers of Criminal Courts (Sentencing) Act 2000.

(4) In this section “the required minimum term” means seven
years.”—(Alex Cunningham.)

This new clause creates a statutory minimum sentence for rape of
7 years. A court must impose at least the statutory minimum unless it is
of the opinion there are exceptional circumstances relating to the
offence or to the offender which justify not doing so.

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
new clause 22—Minimum sentence for an offence under
section 4A of the Protection from Harassment Act 1997—

“(1) This section applies where—

(a) an individual is convicted of an offence under section 4A
of the Protection from Harassment Act 1997, and

(b) the offence was committed after the commencement of
this section and at a time when the individual was
aged 18 or over.

(2) The court shall impose an appropriate custodial sentence
(or order for detention) for a term of at least the required
minimum term (with or without a fine) unless the court is of the
opinion that there are exceptional circumstances relating to the
offence or to the offender which justify its not doing so.

(3) In this section “appropriate custodial sentence (or order for
detention)” means—

(a) in the case of an offender who is aged 18 or over when
convicted, a sentence of imprisonment, and

(b) in the case of an offender who is aged under 18 at that
time, a sentence of detention under section 91 of the
Powers of Criminal Courts (Sentencing) Act 2000.

(4) In this section “the required minimum term” means
five months.”

This new clause creates a new statutory minimum sentence for adults
convicted of “stalking involving fear of violence or serious alarm or
distress” of 5 months. A court must impose at least the statutory
minimum unless it is of the opinion there are exceptional circumstances
relating to the offence or to the offender which justify not doing so.

Alex Cunningham: It is impossible for anyone who
has not been through it to imagine the trauma of being
raped. That is why I will start with the anonymous voice
of a rape victim who was attacked on 29 February last
year. The attack happened after a night out in Marlborough.
The victim awoke to find 20-year-old Killian Hutchinson
assaulting her before raping her. She told police officers
that she felt unable to move, either out of fear or because
she was intoxicated. She told the Swindon Advertiser:

“I felt immense shame, I felt like nobody would believe me, I
felt like it would go nowhere and I’d…done all of this for nothing.
But know that none of this is true, those who love you will believe
you, the shame you may feel is misplaced. And it won’t all be for
nothing.”

It is a scandal that her attacker was sentenced to
imprisonment of just five years and three months after
pleading guilty to rape.

For the benefit of the Committee, I point out that
although the maximum sentence for rape is life
imprisonment, there is not currently a minimum sentence
set out in statute. Instead, the sentencing guidelines set
a starting point for rape of five years, which can be
reduced to only four years if certain mitigating
circumstances exist. The Opposition simply do not believe
that four years is a proportionate sentencing option for
one of the most horrendous crimes that it is possible to
commit.

There are two options available to us. One would be
to ask the Sentencing Council to review the current
sentencing guidelines as they apply to rape, but that
would take time and there is no guarantee that it would
recommend any changes. The second is to create a
statutory minimum sentence for rape—a provision along
the lines of section 51A of the Firearms Act 1968,
which compels a court to hand down a minimum sentence
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[Alex Cunningham]

unless there are exceptional circumstances relating to
the offence, or the offender, that justify not doing so. In
other words, this method creates a minimum sentence
that can be set by Parliament, but still gives judges the
power to depart from that sentence in exceptional
circumstances.

New clause 21 uses this method to create a minimum
statutory sentence for rape of seven years, which we believe
is more proportionate to the devastating consequences
of this crime. The new clause would not only ensure
that the punishment better represented the crime; it
would also bring our sentencing regime closer to that in
other common-law jurisdictions around the world.

I thank the House of Commons Library for the
extremely helpful briefing that it put together on this
point. When I asked what the sentencing ranges for rape
were in other common-law countries, its research showed
the following. The minimum sentence for rape in India
was increased in 2018 and now stands at 10 years. In
Australia, the Australian Law Reform Commission said
in 2020 that the penalty range for rape was 12 years to
life imprisonment. In the state of Victoria, rape carried
a standard sentence of 10 years; and in New South
Wales, the standard sentence was seven years.

That prompts the question of why is the sentencing
minimum for rape comparatively low in this country?
Can the Minister honestly say that a four or five-year
sentence can ever truly reflect the enormous damage
caused by rape? I must be clear about this: we are not
talking about the maximum sentence available to courts,
nor the average sentence; we are talking about the
minimum sentence that a rapist could conceivably receive,
as the sentencing regime stands.

I have a suspicion that the Minister will argue that
setting minimum statutory sentences undermines the
law by removing the discretion afforded to judges by
way of the sentencing guidelines. He was previously at
pains to talk about average sentences handed down
being somewhat higher than the minimum, but it is still
the case that many rapists receive much lower sentences.
Surely toughening the law around minimum sentences
cannot be so disagreeable, as clause 100 of this very Bill
ensures that repeat offenders in relation to certain crimes
receive a statutory minimum sentence. As the Library
briefing sets out:

“Clause 100 and Schedule 11 of the Bill would change the law
so that for these offences a court is required to impose a custodial
sentence of at least the statutory minimum term unless there are
exceptional circumstances that relate to any of the offences or to
the offender”.

If members of the Committee have suddenly had a
feeling of déjà vu, they are correct in thinking that they
have heard that phrase before. That is because new
clause 21 would create a statutory minimum sentence
for rape of seven years, unless exceptional circumstances
relating to the offence or the offender would make it
unjust to do so. In other words, new clause 21 is much
the same as clause 100 of the Government’s Bill, which
sets a minimum sentence for those convicted of repeated
drug offences and burglaries.

That raises an important point. If the Minister says,
as I suspect he will, that the Government cannot support
new clause 21 because he does not agree with statutory
minimum sentences, why does he support clause 100?
What is it about the crimes under clause 100 that the

Government feel deserve minimum sentences that rape
does not? Why does it seem that the Government’s
thinking is different when it comes to crimes that affect
predominantly women and girls? Why is he happy to
have minimum sentences for repeat drug offences, which,
as I set out earlier in Committee, will greatly increase
racial disparity in the justice system, but not for rape?

As an Opposition, we accept that increasing the
minimum sentence for rape will not in isolation solve
the greater issues at play, but it would ensure that the
punishment is proportionate to the crime. Fundamentally,
it would send out a clear message that the Government
are serious about tackling the epidemic of violence
against women and girls in society. The question for the
Minister is simple. Does he feel that four to five years in
prison can ever be a proportionate sentence for rape? If
not, does he support longer sentences for rapists? He
has indicated in the past that he does; now is the time
for him to ensure that they are imposed.

Like new clause 21, new clause 22 would use the
model of the Firearms Act to create a statutory minimum
sentence for those who commit the most serious type of
stalking offences. When researching the law in relation
to stalking, I came across a very useful and persuasive
report written by the Under-Secretary of State for Justice,
the hon. Member for Cheltenham. The report was part
of a campaign by someone who is now the Minister
responsible for prisons to recognise the immense harm
stalking causes and to increase the maximum sentence
that applies to the more serious forms of stalking—stalking
involving fear of violence or serious alarm or distress.
The report makes a compelling case and it is little
wonder that it led to the maximum sentence being
doubled from five years to 10. However, it did nothing
at all to ensure that the minimum sentence for this
horrendous crime reflects the impact on victims’ lives.

As with rape, there is currently no minimum statutory
sentence for those who stalk with the intention of
invoking fear of violence or serious alarm or distress.
Instead, judges follow the sentencing guidelines. As the
law currently stands, someone convicted under section 4A
of the Protection from Harassment Act 1997 can receive
anything from 10 years in prison to a category C fine.
Not only do we not agree with that, but it misrepresents
the gravity of the offence. We also believe that the
current system provides no deterrence to perpetrators
of this terrible crime. Moreover, it is deeply troubling how
few perpetrators of serious acts of stalking ever receive
custodial sentences. One report notes that despite record
numbers of convictions for stalking, 58% per cent of
stalkers received only community or suspended sentences.
How can it be right that more than half of stalkers
never spend a day in prison? What sort of message does
that send to the victims of this horrendous crime?

The purpose of new clause 22 is to end that undue
leniency and ensure those convicted of the most serious
form of stalking can expect to receive a custodial sentence
as default, rather than as an exception. The question for
the Minister is one of policy. Is it right for someone who
stalks with the intention of causing fear of violence to
receive a simple fine or a suspended sentence?

Chris Philp: As the shadow Minister made clear in his
opening remarks, these are incredibly serious offences
that leave victims traumatised and distressed, and the
psychological scars are often borne for many years, if
not decades, after the offences are committed. They are
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among the gravest offences that can be committed, and
it is right this House takes them seriously. We have
discussed the Government’s commitment to improving
prosecutions in this area, and that was laid out by the
Lord Chancellor in his statement yesterday following
the publication of the rape review on Friday last week.
More needs to be done, and the Government commitment
in this area is clear.

3.30 pm

Let me start by being clear about the way in which the
sentencing for rape works. The maximum sentence for
rape committed under section 1 of the Sexual Offences
Act 2003 is life imprisonment. It is right that the maximum
sentence is life imprisonment—across the House, we
would agree on that. The question that the new clause
speaks to, however, is not the maximum sentence, but
the minimum sentence or, implicitly, the length of time
served in prison.

It is helpful to say that the average sentence handed
down for rape is not four or five years, as listeners might
have concluded; it is, in fact, almost 10 years. That
number has gone up considerably, by about a year and a
half to two years since 2010. It is right that the average
sentence given for rape over the past 11 years has gone
up significantly, and it is right that the average sentence
is as long as 10 years. It is important to put on the
record the fact that 95% of people convicted of that
awful offence were sentenced to more than four years.
In fact, 68% of people convicted of this awful offence
are sentenced to more than seven years in prison.

Strictly speaking, nor is it right to say that the starting
point is five years. The starting point is five years for a
category 3 harm level, culpability level B. Conversely, the
starting point for harm level category 1, culpability level A,
is 15 years—a much higher starting point. The starting
point depends on the levels of harm and of culpability.
The starting points range between five and 15 years, so
it is not accurate to say that the starting point is five
years. All of that is within a maximum of life.

It is also worth pointing out that, where there is a
repeat offence, there is in some circumstances a mandatory
life sentence. For example, where the offender is convicted
of a schedule 15 offence in the sentencing code, which
includes rape, where the court would impose a sentence
of 10 years or more and where there has been a previous
conviction for a listed offence that received a life sentence
with a minimum of five years or a sentence of imprisonment
for at least 10 years, there is then a minimum of a life
sentence for that second offence. We therefore already
have a minimum sentence in those circumstances, which
include rape. That is important.

Not only is there already a life sentence maximum
and not only has the average sentence gone up by about
two years since 2010, but we have legislated, and in this
Bill are legislating, to ensure that those people convicted
of rape spend longer in prison. About 80% of rapists
are sentenced to a standard determinate sentence, which
means that release is automatic. Historically, that release
was automatic at the halfway point—80%, automatically
released at the halfway point.

Last year, we legislated to move that automatic release
point from half to two thirds for those sentenced to seven
years or more for rape. In the Bill, at clause 106, we extend
that to include rapes where the sentence is four to seven
years. I was surprised that the Opposition voted against

that clause, because it would see many rapists serve more
of their sentence in prison. In fact, clause 107 would see
child rapists—rape of a child under 13—spend more of
their sentence in prison, but the Opposition, excluding
the hon. Member for Rotherham, who abstained, voted
against that as well. The Bill includes measures that
would see rapists spend longer in prison, but the Opposition
voted against that, surprisingly.

Let me turn now to the question of a statutory minimum
proposed by new clause 21. As the shadow Minister
said, there are some repeat offences where there is
already a statutory minimum sentence. Not always, but
generally speaking, those sentences are for repeat offences,
and they are generally crimes that are straightforward
in their definition. Possession of a firearm or a threat
with a knife are first-time offences. The repeat offence is
a class A drug offence or domestic burglary. There are
minimum sentences in those areas, but they are for in
many ways more straightforward offences that carry
with them a smaller range of behaviours, making them
potentially more amenable to a minimum sentence.

We have considered this matter carefully, as it is very
serious, and the shadow Minister made some good
points about it. We considered the question of judicial
discretion, which the shadow Minister prefigured in his
speech. On 20 May, we heard evidence from a number
of witnesses, and asked them whether they thought a
mandatory minimum for rape would be appropriate. I
asked all four witnesses the question. They were Dr Janes,
legal director of the Howard League for Penal Reform;
Dr Paradine, chief executive of Women in Prison; Nina
Champion, director of the Criminal Justice Alliance;
and Dr Bild of the Sentencing Academy. I pressed the
point about rape, as I knew we would be debating this
new clause, and all four witnesses said that they felt a
minimum sentence for rape would unduly circumscribe
judicial discretion, because there are different cases
with different backgrounds.

Viewed in the round, given the maximum of life;
given that the starting points can be as high as 15 years;
given that the average sentence in practice is 10 years
and has gone up considerably since 2010; and given that
we are rightly legislating in this very Bill to keep rapists
in prison for longer, we feel, on balance, that imposing a
statutory minimum for a first-time offence, as proposed
in new clause 21, is not right at this time. Sentencing in
this area, however, both in terms of its administration
and the sentences themselves, is under ongoing review.
We keep these things under continual review. We have
made changes recently—I have referred to changes to
the release points, embodied in clauses 106 and 107—and
the matter will receive ongoing attention. We completely
accept that there is a delicate balance to be struck, but
feel that new clause 21 does not quite strike that balance,
and I hope I have explained the reasons why.

New clause 22, which deals with stalking, is equally
serious. We heard the shadow Minister say, quite rightly,
that stalking can be a gateway offence. It is clearly
serious in itself, but it can also escalate. What starts as
stalking can soon become a great deal more serious, and
we know about some recent cases that powerfully illustrate
how that can happen, often with very tragic consequences.
That is why in 2012 the Government rightly created two
new stalking offences, including one that is the subject
of new clause 22—stalking involving a fear of violence
or serious alarm or distress. Later, in the Policing and
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Crime Act 2017, the Government rightly doubled the
maximum sentence for that offence from five years to
10 years. In 2020, 74% of people convicted of that
offence, involving the fear of serious violence or serious
alarm, received immediate custody. Among that 74%
receiving immediate custody, the average sentence handed
down was 16.9 months, which is over three times longer
than the minimum proposed in the new clause. The new
offence created by the Government, whose maximum
penalty was doubled in 2017, is being used by the
courts. Immediate custody is given in three quarters of
cases, with a sentence handed down that is three times
longer than is being proposed. Hand in hand with that
is the wider work being done to protect women and
girls, to which my hon. Friend the safeguarding Minister
referred. The violence against women and girls strategy
goes far wider than simply sentencing policies; it aims
to protect women and girls from violence in a number
of different ways in terms of preventive work, better
prosecutions, better work by the police, work on evidence
and prosecutions and so on. All of that is critically
important.

Investment is being made in protecting women and
girls from stalking offences, including the safer streets
fund, to which £45 million has been given this year,
which is designed to keep the streets safe more generally,
and specifically £25 million to do more to protect
women and girls, and rightly so.

Sarah Champion: I am listening intently to everything
the Minister and his colleague are saying, which is great,
but does the Minister understand that we have been
promised all this for a long time? Although we are
hearing his promises, we are awaiting the outcomes of
reviews for which we are not given dates. Women are
being murdered and abused.

Chris Philp: My colleague, the safeguarding Minister,
tells me that the refreshed VAWG strategy will be published
this year, in less than six months. I hope that gives some
reassurance to the hon. Lady. If she is asking for action,
I would point to the extra £25 million VAWG-specific
funding, the new offences created in 2012 and the
doubling of sentences in 2017. Those are not promises
for the future, but actions that have been taken. She
should also note that three quarters of those convicted
of the offence get immediate custody, and that immediate
custody of 16.9 months is more than three times longer
than the minimum proposed in the new clause.

We want to make sure that those found guilty of
those bad offences, which are terrible in themselves and
can lead to escalation, are getting appropriately punished.
But we are trying to strike a balance between that and
the need to give the judge the ability to consider the
individual case on its merits. That might include, for
example, the perpetrator having mental health issues,
where treatment might be more appropriate than custody.
We need to tread carefully in striking that balance.

Given the action that has been taken and that three
quarters of the offenders get immediate custody for a
term much longer than the minimum proposed in the
new clause, we are trying to strike a balance, which is
not easy. There are good arguments on both sides of the
issue, but we feel that the current sentencing laws make
sense in this context. We have made a commitment to keep
this under ongoing review and there are other legislative

vehicles that could reconsider the issue. I am sure that
the VAWG strategy, which my hon. Friend the safeguarding
Minister is overseeing, will consider all the issues in the
round, when it reports a little later this year.

These are difficult issues and difficult balances to
strike, but I hope that I have explained why I believe the
Government’s approach strikes that balance.

Alex Cunningham: On new clause 22 and stalking, it
was interesting to listen to the level of sentencing imposed,
and that is quite encouraging. But I think the Government
recognise that more still needs to be done, and I hope
that they will continue to consider the matter.

I also think that it would be helpful to have more publicity
about what happens to stalkers who commit that crime,
because women are still not confident about coming
forward. If they learn that they will be taken seriously
and that the people who are making their lives a misery
may receive the sort of sentence the Minister outlined,
more women may come forward and use the law. I hope
that the Government will consider that suggestion.

I am disappointed that the Government are prepared
to vote against increasing the sentence for rapists. I never
thought that I would stand in Committee and believe
that Conservative Members would think that it was
okay to vote against a minimum sentence of seven years
for rapists. I have spoken to rape victims—it was some
time ago, not recently—and they tell me that the people
convicted went to prison for four years, five years,
seven years, but they, the victims, got a life sentence.
They continued to live that ordeal. Then, of course, when
they learned that the person was due to be released, they
lived their lives in more fear because they were afraid
that something dreadful might happen to them again.

3.45 pm

We need to send a clear message to all men who think
it is okay to pressure a woman to the point of rape, and
then commit that terrible crime, that they will go to
prison for at least seven years, regardless of the severity
of the crime, because rape is rape. It is the most dreadful
crime imaginable. It is important that they know that
we in Parliament are standing against them and with
women and girls. I want to press this new clause to a
vote, because it is the right thing to do. We can talk
about average sentences for as long as we like, but the
bottom line is that there are rapists who are going to
prison for less than five years, and that is simply not
good enough in the society that we have today. I hope
Committee members will vote for a minimum sentence
of seven years for rapists.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 8.

Division No. 32]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Atkins, Victoria

Baillie, Siobhan

Goodwill, rh Mr Robert

Higginbotham, Antony

Levy, Ian

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

Question accordingly negatived.
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Chris Philp: On a point of order, Sir Charles. In my
speech, I said that 74% of people convicted of a stalking
offence with serious alarm faced immediate custody. I
should have been clear that that was all custody, not just
immediate custody.

The Chair: Thank you for that point of order, Mr
Philp; I am sure it was much appreciated by the Committee.

New Clause 23

STREET SEXUAL HARASSMENT

“(1) A person must not engage in any conduct in a public
place—

(a) which amounts to sexual harassment of another, and

(b) which they know or ought to know amounts to sexual
harassment of the other.

(2) For the purposes of this section, the person whose conduct
is in question ought to know that it amounts to sexual
harassment of another if a reasonable person would think the
conduct amounted to sexual harassment of the other.

(3) The conduct referred to in subsection (1) is known as street
sexual harassment.

(4) A person (A) engages in conduct which amounts to street
sexual harassment, or which they know or ought to know
amounts to street sexual harassment, of another (B) if—

(a) A engages in unwanted conduct of a sexual nature, and

(b) the conduct has the purpose or effect of—

(i) violating B’s dignity, or

(ii) creating an intimidating, hostile, degrading, humiliating
or offensive environment for B.

(5) In deciding whether conduct has the effect referred to in
subsection (4)(b), each of the following must be taken into
account—

(a) the perception of B;

(b) the other circumstances of the case; and

(c) whether it is reasonable for the conduct to have that
effect.

(6) For the purposes of this section, “conduct” includes speech,
non-verbal attitudes such as gestures imitating or suggesting a
sexual act, and obscene sound effects.

(7) A person who engages in any conduct in breach of
subsection (1) is guilty of an offence.

(8) Where on any occasion an authorised officer finds a person
who he has reason to believe has on that occasion committed an
offence under section 1 above, he must give that person a notice
offering him the opportunity of discharging any liability to conviction
for that offence by payment of a fixed penalty, unless subsection (9)
applies.

(9) This subsection applies (and subsection (8) does not apply)
if a person has previously—

(a) been found guilty of an offence under subsection (1), or

(b) made payment of a fixed penalty issued under
subsection (8).

(10) Where a person is given a notice under this section in
respect of an offence—

(a) no proceedings shall be instituted for that offence
before the expiration of fourteen days following the
date of the notice; and

(b) he shall not be convicted of that offence if he pays the
fixed penalty before the expiration of that period.

(11) A notice under this section shall give such particulars of
the circumstances alleged to constitute the offence as are
necessary for giving reasonable information of the offence and
shall state—

(a) the period during which, by virtue of subsection (2)
above, proceedings will not be taken for the offence;

(b) the amount of the fixed penalty; and

(c) the person to whom and the address at which the fixed
penalty may be paid; and, without prejudice to payment
by any other method, payment of the fixed penalty may
be made by pre-paying and posting to that person at
that address a letter containing the amount of the
penalty (in cash or otherwise).

(12) Where a letter is sent in accordance with subsection (11)(c)
above payment shall be regarded as having been made at the time
at which that letter would be delivered in the ordinary course of
post.

(13) The form of notices under this section shall be such as the
Secretary of State may by order prescribe.

(14) The amount of a fixed penalty payable in pursuance of a
notice under this section is £500.

(15) A person guilty of an offence under this section is liable
on summary conviction to a fine not exceeding level 3 on the
standard scale.”—(Alex Cunningham.)

This new clause creates an offence of engaging in unwanted conduct of a
sexual nature in public. Those found to have committed an offence would
be given an on the spot fine of £500. Those who commit the offence on
further occasions would liable to receive a fine of up to £1000.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 8.

Division No. 33]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Atkins, Victoria

Baillie, Siobhan

Goodwill, rh Mr Robert

Higginbotham, Antony

Levy, Ian

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

Question accordingly negatived.

New Clause 24

REVIEW OF DOMESTIC HOMICIDE

“(1) Within 18 months of the commencement of this Act, the
Secretary of State must commission a review and publish a report
on the effectiveness of current legislation and sentencing policy
surrounding domestic abuse, with a particular view to making
policy recommendations to increase sentences for domestic homicide,
and reduce the gap in sentence length between domestic homicide
and other homicides.

(2) A review under subsection (1) must be conducted by a
person who meets the criteria for qualification for appointment
to the Supreme Court, as set out in section 25 of the
Constitutional Reform Act 2005.

(3) A review under subsection (1) must consider—

(a) trends in the incidences and types of domestic abuse,
with a focus on domestic homicide,

(b) sentencing policy as it applies to domestic abuse, with a
focus on domestic homicide,

(c) current sentencing guidelines as they relate to domestic
abuse, with a focus on domestic homicide, and

(d) the creation of new defences and/or mitigating
circumstances to protect victims of domestic abuse
who commit offences as a consequence of that abuse.

(4) For the purposes of subsection (1) domestic homicide is to
be defined as circumstances in which the death of a person
aged 16 or over has, or appears to have, resulted from violence,
abuse or neglect by a person to whom they were related or with
whom they were, or had been, in an intimate personal relationship,
or a member of the same household as themselves.
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(5) The Secretary of State must lay a copy of the report before
Parliament.

(6) A Minister of the Crown must, not later than 3 months
after the report has been laid before Parliament, make a motion
in the House of Commons in relation to the report.”—(Alex
Cunningham.)

This new clause compels the Government to commission a review and
publish a report on the effectiveness of current legislation and sentencing
policy surrounding domestic abuse, with a particular focus on increasing
sentences for domestic homicide. The review would also consider the
creation of new protections to assist victims of domestic abuse who
commit domestic homicide.

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 48—Reporting of data on homicide reviews—

“(1) The Secretary of State must collect and report to
Parliament annually data and information relating to reviews
under—

(a) Section 16M of the Children Act 2004 (child death
reviews) where the death of the child was due to
homicide,

(b) Section 9 of the Domestic Violence, Crime and Victims
Act 2004 (domestic homicide review), and

(c) Section 23 of the Police, Crime, Sentencing and Courts
Act 2021 (offensive weapons homicide reviews).

(2) The Secretary of State must set out in regulations the type
of data to be collected and reported under this Section.

(3) Not later than three months after each report has been laid
before Parliament, the Secretary of State must lay before Parliament
a report which assesses the lessons which may be learnt from the
data.

(4) The report prepared for the purposes of subsection (3)
must be prepared by a person independent of the Secretary of
State.”

This new clause requires the Secretary of State to collect and report
annually to Parliament data on child death reviews where they involve
homicide, domestic homicide reviews and offensive weapons homicide
reviews. It would also require the Secretary of State to commission and
lay before Parliament a “lessons learnt” review of the data.

New clause 55—Domestic homicide reviews—

“(1) Section 9 of the Domestic Violence, Crime and Victims
Act 2004 is amended as follows.

(2) For subsection (2) substitute—

‘(2) The Secretary of State must in all cases which meet the
circumstances set out in subsection (1) direct a specified person
or body within subsection (4) to establish, or to participate in, a
domestic homicide review.’

(3) After subsection (3) insert—

‘(3ZA) The Secretary of State must by regulations set out—

(a) the type of data relating to domestic homicide reviews
which must be recorded, including—

(i) the number of domestic homicide reviews taking
place across England and Wales annually; and

(ii) the time taken to complete each individual
domestic homicide review;

(b) that the data must be recorded centrally in a Home
Office database; and

(c) that the data must be published annually.’”

This new clause seeks to modify the Domestic Violence, Crime and
Victims Act 2004 to force the Secretary of State to automatically direct
a domestic homicide review in circumstances as outlined in Section 9 of
the Act. The amendment also aims to improve data collection methodologies
around domestic homicide reviews.

Alex Cunningham: The record will show that the
Conservative members of this Committee voted against
a minimum sentence of seven years for rape. The Minister
pointed out some of our votes, and I am happy to put
that on the record, too.

I again thank my right hon. and learned Friend the
Member for Camberwell and Peckham, my hon. Friend
the Member for Rotherham and my right Friend the
Member for Kingston upon Hull North (Dame Diana
Johnson) for their support on this new clause. New
clause 24 would require the Lord Chancellor, within
18 months of the commencement of this Act, to
commission a review of the effectiveness of current
legislation and sentencing policy surrounding domestic
abuse. The review, conducted by a senior member of the
judiciary, would have a particular view to increasing
sentences for domestic homicide, and reducing the gap
in sentence length between domestic homicide and other
homicides. The review would also examine the effectiveness
of sentencing more broadly for domestic abuse.

It is a stain on our society that the number of female
victims of murder in England and Wales is the highest
that it has been since 2006, some 15 years ago. Rather
than things getting better, things are getting dramatically
worse. Staggeringly, almost half of female homicides––
48%––take place in the family home. This flies in the
face of the commonly held myth that murders take
place away from the safety of the family home and are
predominately committed by strangers.

As I set out earlier, while the Opposition fully support
the Government’s introduction of clause 103, which
increases the custodial sentence for murder committed
by a person under the age of 18, we feel there is much
more that could be done in this area. This is particularly
the case when it comes to the staggering difference in
sentence lengths between those who murder within the
home and those who murder a stranger in the street.
Once again, I will repeat Carole Gould’s words which I
feel really ring true on this point:

“Why should a life taken in the home by someone you know be
valued less than a life taken by a stranger in the streets?”

Even under the proposals set out in the Bill, a child
aged 10 to 14 who commits murder after taking a weapon
to the scene, say a public place, would be liable to a
minimum of 13 years imprisonment. For a child of the
same age who committed murder using a weapon in the
family home, the minimum sentence would be eight years.

That gap exists not only for children, but for adults.
As I have told the Committee before, Joe Atkinson was
25 when he murdered his 24-year-old ex-girlfriend in a
jealous rage. For those who take a knife or weapon to
the scene, such as those who stab someone to death on
the street, the normal starting point for sentencing is
25 years, but Joe Atkinson was sentenced to just 16 years
and two months, partly because the murder was committed
using a weapon found in the victim’s home. But that is
just one piece of legislation that new clause 24 would
seek to review. The review would also examine the
effectiveness of sentencing more broadly for domestic
abuse in general.

As Committee members will no doubt be aware, we
have seen a staggering increase in appeals for help during
the pandemic from those suffering domestic abuse. Between
April 2020 and February 2021, Refuge recorded an
average of more than 13,000 calls and messages to its
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national abuse helpline each month, a truly horrifying
number. This is an increase of more than 60% on the
average number of monthly contacts at the start of
2020. The crime survey for England and Wales showed
that 1.6 million women and 757,000 men had experienced
domestic abuse between March 2019 and March 2020,
with a 7% growth in police-recorded domestic abuse
crimes. Each of those figures suggests that the current
measures the Government are taking to address domestic
violence and domestic homicide simply are not working.

In order to truly tackle these issues, we need a root-
and-branch independent review of how our criminal
justice system responds to domestic abuse and domestic
homicide. This is too important a point to ignore, and I
hope the Minister will support new clause 24 today.

Sarah Jones: I will not try to remake my hon. Friend’s
argument, which was compelling. I shall speak to new
clauses 48 and 55, which have been grouped with new
clause 24. I have spoken previously in Committee about
the importance of learning the lessons of homicides.
The relevant clauses would introduce offensive weapon
homicide reviews, and we are debating the Bill at a time
when serious violence is at record levels. Of all homicides
in the latest year, 37% were knife-enabled crimes. A
large proportion of homicides involved offensive weapons:
in the year ending March 2020, 275 homicides involved
a sharp instrument, 49 involved a blunt instrument and
30 involved shootings. We welcome this part of the Bill.
It is important that lessons are learned.

It is incredibly important that the pathways that lead
people to be involved in homicides can be understood
and that the knowledge is shared with the bodies that
can make preventive interventions and changes. Every
homicide review that is carried out has a life behind it,
and at the heart of every review is a person who has lost
their life, each with a complex set of circumstances that
can help to inform multi-agency bodies to prevent another
death and provide better protections for those left behind.
We owe it to the families of victims to ensure that any
lessons are learned.

The domestic abuse charity Standing Together recently
reviewed domestic homicide review processes in London
boroughs, and its report highlighted that not enough
knowledge sharing is happening. With new clause 48,
we are seeking to put in the Bill a requirement on the
Secretary of State to ensure that data is collected and
reported on for all homicide reviews. The new clause
requires the Secretary of State to collect and report
annually to Parliament data on child death reviews
involving homicide, on domestic homicide reviews, and
on offensive-weapon homicide reviews. It would also
require the Secretary of State to commission and lay
before Parliament a lessons learned review of the data.

New clause 55, which was tabled by my hon. Friend
the Member for Pontypridd (Alex Davies-Jones), would
modify the Domestic Violence Crime and Victims Act 2004
to force the Secretary of State to automatically direct a
domestic homicide review in circumstances as outlined
in section 9 of the Act. We also aim with the new clause
to improve data collection methodologies around domestic
homicide reviews.

New clause 55 would bring about a really important
change. Section 9(4) of the 2004 Act states:

“The Secretary of State may in a particular case direct a
specified person…to establish, or to participate in, a domestic
homicide review.”

However, those should not just be particular cases at
the Secretary of State’s discretion; it should be the
norm that when a person aged 16 or over has died, and
their death has or appears to have resulted from violence,
abuse or neglect by a person who they were related to, in
a relationship with, or in the same household, a domestic
homicide review should be automatically directed.

There are some serious gaps in data that a more
common application of domestic homicide reviews would
help to bring to light. Unless I am wrong, in which case
the Minister can correct me, the Home Office does not
publish a record of the number of domestic homicide
reviews taking place across the UK, the number of
victims with a history of domestic abuse who have gone
or remain missing, or the number of unexplained or
sudden deaths of victims with a history of domestic
abuse. In the UK, the Office for National Statistics
provides an annual homicide report for England and
Wales, while Scotland has its own similar dataset, but
those figures only scratch the surface. The ONS finds
that over the last decade in England and Wales, an
average of 85 women a year are killed by a partner or
ex-partner. That is 44% of all homicides against women,
while in Scotland the proportion is 49%.

Although Government data tells us the number of
victims, their gender and their relationship to the perpetrator,
there is no further information around the crimes and
their nature. Some cases may also be lost because the
killer’s gender is not noted. Crucially, there is no information
about the perpetrator’s history of domestic abuse. That
makes it hard to understand the relationship between
domestic abuse and homicide, even on the most basic
level.

Eight women were killed in the first three days of
2012, and in the same year, Karen Ingala Smith, chief
executive of the domestic violence charity Nia, began to
name them on her WordPress page to count dead
women. She trawled through articles, police reports and
domestic homicides reviews to collect and memorialise
the cases. In 2015, Ingala Smith and Clarrie O’Callaghan
launched the Femicide Census following their work on
the count. Their 10-year report, released in November
2020, paints a stark picture of homicide against women
in the UK. According to their report, there has been no
improvement: women are being killed by men at the
same rate as a decade ago, averaging 143 deaths a year
when including all killers, not just intimate partners.

The Femicide Census provides crucial context for
each killing, providing data on everything from the
location to the method of the killing to the perpetrator’s
history of abuse. Femicide Census findings published in
November 2020 show that over the past decade, 62% of
cases encountered were of women who died at the
hands of an intimate partner. Nearly two thirds of
perpetrators were currently or had previously been in
an intimate relationship with the victim, and 72% of
female homicide victims died in their homes. The census
also begins to link domestic abuse and femicide: 59% of
cases involved a history of coercive control or violence,
and almost half the perpetrators were known to have
histories of abuse against women.

4 pm

In 2015, the Government launched the domestic violence
disclosure scheme, known more commonly as Clare’s law.
Named after Clare Wood, who was killed in 2009 by a
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former partner with a history of violence, the scheme
allows potential victims of domestic abuse or their friends
and relatives to obtain information from the police
about a person’s history of domestic abuse offences and
convictions. The police also have a right to disclose that
information to a person they perceive to be at risk, such
as a woman entering a relationship with a known or
suspected abuser.

The hope is that the scheme will help protect potential
victims, but the reality can be far less simple. The victim
may fear that it is dangerous to put in an application,
out of fear of retaliation, and the data may not be
available on many of the perpetrators because they were
never reported to the police. There is no co-ordination
between how police forces collect data on the number of
women who died in sudden or unexpected circumstances,
so there is currently no accurate way to measure the
scale of the problem. There is no co-ordination or
record of how many of these deaths are investigated as
homicides. There is no requirement on police forces to
record the number of women with domestic abuse
markers against their name who have gone missing, and
there is no automatic requirement that forces a domestic
homicide review in any circumstance where the death is
unexpected or sudden, or where the victim has domestic
abuse markers attached to their name.

The Femicide Census includes cases only when it is
legally clear that a man is the perpetrator, either because
they were charged with murder or manslaughter or
because an inquest reached an unlawful killing outcome.
The ONS reports that a third of all homicides against
women go unsolved. There are also other femicides that
are solved but not counted in the official statistics, such
as the case of Katie Wilding, whose death was caused
by a drug overdose at the hands of a partner she had
previously reported as abusing her. That was not recorded
as a homicide, and only four years later was a domestic
homicide review conceded.

Suicides can be legally linked to domestic abuse. Take
the tragic case of Justene Reece, who died aged 46 by
suicide after a campaign of abuse from her ex-partner.
Hannah Sidaway, the senior Crown prosecutor for CPS
West Midlands convinced the court that a sustained
campaign of torment, which had caused psychological
injury, was solely responsible for Justene’s decision to
kill herself. She proved that there was a clear intention
that Justene Reece should suffer clear psychological
harm on the part of the perpetrator, Nicholas Allen,
and that his sustained and determined criminal actions
were having a profound impact on her.

That case set a new precedent. The fact that a court
was successfully convinced that that man was criminally
responsible for causing suicide means that more men
could be prosecuted too. The case showed that an
abuser could be successfully charged with manslaughter
when their victim was unable to withstand their sustained
battery of verbal, psychological and emotional abuse. If
that direct link can now be made, how many suicides
caused by domestic abuse are going uncounted?

It is important that the lessons of all existing homicide
reviews are better understood and shared between partners.
That will ultimately make our streets safer and save
lives. We need to learn the lessons. The victims and their
families deserve nothing less.

Victoria Atkins: New clause 24 seeks to establish a
review into sentencing in cases of domestic homicide,
following many tragic cases, including those of Ellie
Gould and Poppy Devey Waterhouse, among others,
where there remain concerns about the sentences handed
down by courts. The Government recognise those concerns,
which is why my right hon. and learned Friend the Lord
Chancellor has already announced a review of sentencing
in domestic homicide cases.

We are carrying out a targeted review of how such
cases, focused on those that involve fatal attacks on
intimate partners or ex-partners, are dealt with in our
justice system, including how such cases are sentenced.
It is the Lord Chancellor’s intention to make quick
progress on this and to conduct the review while the Bill
is making its way through the legislative process. The
first phase of the review is under way to gather data and
relevant information, following which the Lord Chancellor
will consider the best form for the next phase of the
review.

As for a review of domestic abuse legislation more
generally, Parliament has just finished scrutinising, at
length and in depth, the Domestic Abuse Act 2021. The
Act contains many important reforms and proposals
for the future, and our focus must be on implementing
those reforms before reviewing their impact.

Turning to new clauses 48 and 55, clause 27(7) requires
the Secretary of State to publish or make arrangements
to publish the report of an offensive weapons homicide
review, unless publication is considered inappropriate,
in which case the Secretary of State must publish as
much of the report as is considered appropriate for
publication. Beyond that statutory requirement, we want
to ensure that the recommendations from offensive
weapons homicide reviews are shared, considered, debated
and, where appropriate, implemented locally and nationally
in England and Wales. We will therefore set up a new
Home Office homicide oversight board to oversee the
introduction of offensive weapons homicide reviews to
monitor implementation of any findings and to support
dissemination of learnings locally and nationally. We
will set out further details about the board and how it
will operate in due course.

We have already undertaken to create a central repository
to hold all reports from DHRs. Once introduced, all
historical reports will be collected to ensure that there is
a central database on domestic homicides. That is a
significant move forward. We are working closely with
the domestic abuse commissioner on the detailed
arrangements for that central repository so that it can
be effective in helping all relevant agencies to access and
apply the lessons learned from DHRs.

Finally, in relation to child death reviews, the “Working
together to safeguard children” guidance sets out the
statutory requirements regarding child death reviews.
Established processes are already in place to collate and
share learning from such reviews, and it is a statutory
requirement that child death review partners make
arrangements for the analysis of information from all
deaths reviewed and that learnings should be shared
with the national child mortality database. The database
analyses the patterns, causes and associated risk factors
for child mortality in England and disseminates data
and learning from the reviews via its annual and thematic
reports.
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We are not persuaded that new clause 55 is necessary.
The statutory guidance for DHRs makes it clear that
where the criteria for a review are met a review should
be conducted. The power in section 9(2) of the 2004 Act
to direct that a review be undertaken is a backstop and,
in practice, is rarely needed. However, when it is needed,
it is exercised. Indeed, the Home Secretary exercised it
recently in the case of the death of Ruth Williams,
because Torfaen Council had refused to progress a
DHR. Furthermore, we have introduced a process whereby
the DHR quality assurance panel reviews all cases
where a decision has been made not to conduct a
review. The quality assurance panel is made up of
members representing statutory bodies and expert
organisations, and they are well placed to consider
whether a DHR is necessary and to offer appropriate
feedback. That process ensures that DHRs can commence
as soon as practicable, without needing the Home Secretary
to intervene in every case.

In summary, we agree that the lessons for all the
homicide reviews must be learned and applied locally
and nationally. Mechanisms are already in place, or are
indeed being put in place, to ensure that that happens,
so we are not persuaded that the two new clauses are
necessary at this stage.

Sarah Jones: I am interested in the homicide board to
which the Minister referred. We would appreciate more
details about how that would work, and it would be nice
if we could get them before Report. I am reassured about
the number of databases that there are, because we know
that violence breeds violence, and I suspect that there
are themes across all these areas from which we could
learn more. I ask the Minister to keep pushing the issue.

Alex Cunningham: I am not sure how the dual thing
in one set of clauses works in protocols, but we have
managed anyway.

Sir Charles, you will be thinking that if you got a fiver
for every time you heard the words “review”, “survey” or
“commission”, you would be able to fund your fishing
fees for a week on the River Tweed. Here we are, asking
for a further review, so that is another fiver in the pot
towards your fees.

We believe that the Government are doing well across
the domestic abuse agenda, but we think that much
more could be done, in a much more positive way. I
suppose the report card would say, “Could do better,”
and we think that the best way to do that is through a
formal review, captured in the legislation. That would
compel things to happen, and then we would get the
information we need on which to act. For that reason, I
want to vote on new clause 24.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 7.

Division No. 34]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Jones, Sarah

Williams, Hywel

NOES

Atkins, Victoria

Baillie, Siobhan

Higginbotham, Antony

Levy, Ian

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

Question accordingly negatived.

New Clause 26

DUTY TO COLLECT AND PUBLISH DATA RELATING TO

NUMBER OF OFFENDERS WHO RECEIVE A CUSTODIAL

SENTENCE AND ARE PARENTS OF CHILDREN, OR

PREGNANT, AT THE TIME OF THEIR SENTENCING

“(1) The Secretary of State must take reasonable steps to
ensure the following data is centrally collected and published
annually—

(a) the number of offenders who receive a custodial
sentence and, at the time of their sentencing—

(i) have parental responsibility for a child or children
aged under 18; or

(ii) are pregnant; and

(b) the number of such children and unborn children.

(2) For the purposes of subsection (1), ‘parental responsibility’
has the meaning given by Section 3 of the Children Act 1989.

(3) The data collected under subsection (1) must include
whether the offenders are the primary carer of any such children.

(4) For the purposes of subsection (3), ‘primary carer’ means
someone who has substantial care of a person under the age
of 18. Where care is equally shared, all carers of that child are to
be considered a ‘primary carer’.

(5) The data collected under subsections (1) and (3) must—

(a) only be gathered with the offender’s consent; and

(b) be disaggregated according to the following criteria—

(i) the gender of the offender to which they relate;

(ii) the ethnicity of the offender;

(iii) the length of the sentence received by the offender;

(iv) the offence for which the offender is sentenced.

(6) The data and information to be collected under this section
shall be collected from the date on which this Act is passed.”

This new clause will place a duty on the Secretary of State to collect
and publish data relating to number of offenders who receive a custodial
sentence and are parents of children, or pregnant, at the time of their
sentencing.—(Alex Cunningham.)

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 32—Requirement for a pre-sentence report
when sentencing a primary carer—

“(1) Section 30 of the Sentencing Act 2020 is amended as
follows.

(2) After subsection (3) insert—

‘(3A) A court must make inquiries to establish whether the
offender is a primary carer for a child.

(3B) If the court establishes that the offender is a primary carer
for a child, unless there are exceptional circumstances before
sentencing the offender the court must obtain a pre-sentence
report containing information to enable the court to make an
assessment of the impact of a custodial sentence on the child.’

(3) After subsection (4) insert—
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‘(5) In this section—

(a) “child” means a person under the age of 18;
and

(b) “primary carer” means a person who has
primary or substantial care responsibilities for
a child.’”

This new clause amends section 30 of the Sentencing Act 2020 to make
clear the requirement for a sentencing judge to have a copy of a
pre-sentence report, considering the impact of a custodial sentence on
the dependent child, when sentencing a primary carer of a child.

New clause 33—Duty of the court to state how it has
considered the consequences for the child when sentencing—

“(1) Section 52 of the Sentencing Act 2020 is amended as
follows.

(2) After subsection (9) insert—

‘Offenders who are primary carers

“(10) A court sentencing a primary carer for a child must state
how the best interests of the child were considered in determining
the sentence (including, if appropriate, consideration of the views
of the child).

(11) A court sentencing a pregnant woman must state how the
best interests of the baby were considered in determining the
sentence.

(12) In this section—

(a) ‘child’ means a person under the age of 18; and

(b) ‘primary carer’ means a person who has primary
or substantial care responsibilities for a child.’”

This new clause amends section 52 of the Sentencing Act 2020 to
require a sentencing judge to state how the best interests of a child were
considered when sentencing a primary carer of a dependent child.

New clause 34—Welfare of child to be a distinct
consideration when sentencing a primary carer—

“(1) After section 227 of the Sentencing Act 2020, insert—

‘227A Restrictions on imposing imprisonment on a primary
carer

(1) This section applies where a court is considering imposing
a custodial sentence on—

(a) a primary carer for a child, or

(b) a pregnant woman.

(2) The sentencing court must—

(a) consider the impact of a custodial sentence on the
child or unborn child, and

(b) presume (subject to victim impact and any other sentencing
considerations) that a non-custodial sentence is in the
best interests of the child or unborn child.

(3) In this section—

(a) “child” means a person under the age of 18, and

(b) “primary carer”means a person who has primary
or substantial care responsibilities for a child.’”

This new clause would create a requirement for a sentencing judge to
consider the impact of a custodial sentence on a child when sentencing
a primary carer of a dependent child.

New clause 35—Welfare of child to be a distinct
consideration when determining bail for a primary carer—

“(1) Section 4 of the Bail Act 1976 is amended as follows.

(2) After subsection (9) insert—

‘(10) Where a court determines whether to grant bail in
criminal proceedings to a person to whom this section applies
who is a primary carer for a child or pregnant, the court must—

(a) consider the impact of not granting bail on the child or
unborn child; and

(b) presume (subject to victim impact or other relevant
considerations) that it is in the best interests of the
child or unborn child for bail to be granted.

(11) In this section—

(a) “child” means a person under the age of 18,
and

(b) “primary carer”means a person who has primary
or substantial care responsibilities for a child.’”

This new clause would impose a requirement for the judge to consider
the impact of not granting bail on a child when determining, in criminal
proceedings, whether to grant bail to a primary carer of a dependent
child.

New clause 36—Data collection in relation to prisoners
who are primary carers—

“(1) The Secretary of State must collect and publish annual
data identifying—

(a) how many prisoners are the primary carers of a child,

(b) how many children have a primary carer in custody,
and

(c) the ages of those children.

(2) In this section—

(a) ‘child’ means a person under the age of 18, and

(b) ‘primary carer’ means a person who has primary or
substantial care responsibilities for a child.”

This new clause would impose a requirement on the Secretary of State
to collect and publish data on the number of prisoners who are the
primary carers of a child and the number of children who have a
primary carer in custody.

Alex Cunningham: The new clauses fall broadly into
three categories: sentencing provisions, which is new
clauses 32, 33 and 34; provisions relating to determining
bail, which is new clause 35; and provisions relating to
data collection, which is new clauses 26 and 36. I will
speak to them in that order.

I would like to thank Women in Prison for its helpful
input to the new clauses, and I recognise the excellent
work of the Joint Committee on Human Rights, whose
members have promoted new clauses 32 through to 36 and
carried out forensic work on the matter in recent years.

An estimated 53,140 children are affected by their
primary carer going to prison each year. The mother is
more likely to be that primary carer, and as the 2007
Corston report notes, as many as 95% of children are
forced to leave their home when their mother goes to
prison. That separation can be extremely traumatic for
children, and they go on to face a huge upheaval in their
lives as a result of something that is no fault of their
own.

As Georgia, a young woman who was 15 years old
when her mother was sentenced to prison, eloquently
put it to the inquiry by the Joint Committee on Human
Rights:

“This is the thing I always think about, and I think back to it
quite a lot. I know my mum did wrong and deserved a punishment,
but if you were to stand my mum up in that box with me and my
brother, and someone turned around and said ‘Do you sentence
these three?’, would the judge look at it differently?”

We know that the primary carer is often also at risk of
losing employment and their home, even after a short
period in prison. Research has shown that, even among
those who do not lose their home, many will face problem
debt, which consequently will still leave the children
vulnerable to homelessness. As Women in Prison notes:

“The imprisonment of a household member is one of ten
adverse childhood experiences known to have a significant negative
impact on children’s long-term health and wellbeing, their school
attainment, and later life experiences, including life expectancy
and the likelihood of being imprisoned themselves.
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Significantly, experiencing parental imprisonment increases a
child’s own risk of involvement with the criminal justice system,
with over two thirds of prisoners’ sons going on to offend
themselves.”

4.15 pm

Sarah Champion: I support the new clauses, because I
have yet to see a positive reason for women going into
prisons. As my hon. Friend is saying, the impact on
children is dramatic, but it is not only the fact that
children are more likely to themselves face criminal
actions; it is also that, on every measure, children going
into care fail to achieve their potential. We really are
damning children by doing this to their mothers.

Alex Cunningham: We certainly are. I quoted the
figure earlier; some 95% of children end up leaving their
home when their principal carer goes to prison, which
bears out what my hon. Friend says.

The 2017 Farmer review found that family ties are a
factor in reducing reoffending, which has attendant
benefits for all our communities. The Government’s
own 2018 female offender strategy acknowledges that

“custody results in significant disruptions to family life”

and that many women

“could be more successfully supported in the community, where
reoffending outcomes are better.”

Sentencers are already expected to consider the impact
on child dependants, but it seems that in reality the
current guidelines are not applied rigorously or consistently
across all cases.

The Joint Committee on Human Rights found in its
2019 inquiry “The right to family life: Children whose
mothers are in prison” that despite the fact that the
Sentencing Council had strengthened its guidance to
judges and magistrates about the need to consider dependent
children,

“evidence to the inquiry clearly indicated that this guidance is not
being satisfactorily adhered to in practice and the question remains
whether these steps go fast or far enough to guarantee children’s
rights.”

Taken together these clauses will strengthen sentencers’
existing duties to ensure that they are applied consistently
across all cases and that, as a result, children’s rights are
guaranteed.

I will now consider the new clauses that deal with
sentencing provisions. New clause 32 amends section 30
of the Sentencing Act 2020 to make clear the requirement
for a sentencing judge to have a copy of a pre-sentence
report, considering the impact of a custodial sentence
on the dependent child, when sentencing a primary
carer of a child. The Joint Committee has raised concerns
about the current quality and use of pre-sentence reports
and in its inquiry was told that pre-sentence reports
were

“vitally important in ensuring that courts have all the information
necessary about dependent children before sentencing a primary
carer,”

but written evidence from Dr Natalie Booth noted that
they were used

“inconsistently and ineffectively in many cases”.

New clause 33 amends section 52 of the Sentencing
Act 2020 to require a sentencing judge to state how the
best interests of a child were considered when sentencing
a primary carer of a dependent child. New clause 34

would create a requirement for a sentencing judge to
consider the impact of a custodial sentence on a child
when sentencing a primary carer of a dependent child.

The Opposition believe that these new clauses can
help address the current inconsistency that I previously
referred to by explicitly requiring sentencers to give due
regard to the impact of a sentence on any dependent
children and their welfare. As the Joint Committee on
Human Rights notes:

“These new clauses merely reflect what ought to, but sadly
often does not, happen—to consider and respect the rights of the
child when a primary carer is sentenced”.

As Dr Paradine of Women in Prison told the Committee
in one of our evidence sessions:

“It is completely unacceptable that the measures up until now
have not resulted in the change needed. This is an opportunity to
make that small change. It does not require anything different,
but it will make sure, hopefully, that the things that should be
happening in court do happen, that imprisonment is not having a
disproportionate impact on children and that their best interests
are safeguarded.”––[Official Report, Police, Crime, Sentencing
and Courts Public Bill Committee, 20 May 2021; c. 150, Q255.]

I think Dr Paradine puts it very compellingly; these are
things that are already meant to happen in the court, yet
in many cases they still do not.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
The hon. Gentleman is making some very valid points
and no one should underestimate the effect on a child of
having either parent sent to jail. He talks a lot about “a
primary carer”. As a parent, I see myself as sharing the
care of our children. Is he assuming that in every case
the woman would be the primary carer, or does he
consider in these days of equality that it would be for
the judge to decide who might be the primary carer?

Alex Cunningham: The right hon. Gentleman makes
a very valid point. There are some cases where a lone
male parent is the principal carer who may find himself
in the dock facing a prison sentence. Naturally, the
provisions apply to both men and women.

Dr Paradine puts it very compellingly: these are things
that are already meant to happen in the court, yet in
many cases they still do not. The Government clearly
intend these things to happen, so I hope they can support
the new clauses backed by the Joint Committee on
Human Rights today and tighten provision in this area.

New clause 35 would impose a requirement for the
judge to consider the impact of not granting bail on a
child when determining in criminal proceedings whether
to grant bail to a primary carer of a dependent child.
This is an important measure because we know that
even short bouts in custody can have very destabilising
effects on families. The Government’s own figures show
that a significant proportion of women remanded into
custody do not go on to receive a custodial sentence. In
2019, 66% of women remanded by the magistrates
court and 39% remanded by the Crown court did not go
on to receive one. Again, under the current provisions,
consideration should be made of child dependants but
in practice it is not, and so again we ask the Government
to support the amendment backed by the JCHR and
tighten practice in this area.

Finally, I turn to the data provisions in new clauses 26
and 36. New clause 26 would place a duty on the
Secretary of State to collect and publish data on the
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[Alex Cunningham]

number of offenders who receive a custodial sentence
and who are parents of children or are pregnant at the
time of their sentencing. New clause 36 would impose a
requirement on the Secretary of State to collect and
publish data on the number of prisoners who are the
primary carers of a child and on the number of children
who have a primary carer in custody. Both clauses
speak to the same issue: there is an absence of data on
this topic that needs to be addressed.

As the JCHR stated in its legislative scrutiny report
for the Bill:

“The Government still does not know how many mothers of
dependent children are in prison. It also does not know how
many children are separated from their mother by her imprisonment.
Despite this Committee’s repeated recommendations that it should
collect this data, the Government’s approach continues to keep a
group of children invisible to policy makers, the courts, the Prison
Service and other support services.”

The Committee continued:

“A lack of data inhibits the ability of the Government, prisons
and local authorities to design and evaluate services for children
whose mothers are in prison. It prevents children whose primary
carer has been separated from them, through no fault of their
own, from accessing the support that will help them during and
after their mothers’ sentence, and ultimately shows a blatant
disregard for the rights of the child, as well as their parents’ right
to family life.”

The absence of data is impacting service provision
and ultimately preventing the Government from being
able to improve measures to support primary carers and
their children who are affected in this way, and means
that we cannot measure progress in this area. These
simple and straightforward duties on the Government
are the next necessary step in improving the criminal
justice system’s response to these cases, and I hope that
the Government can support them today.

As Women in Prison recognises, this is a timely
opportunity for the Government to

“make progress on their ambitions to radically reduce the number
of women in prison included in their strategy and National
Concordat on women in the criminal justice system, as well as the
recommendations of the Farmer Review on women.”

Given that three in five women in prison have children
under the age of 18, the proposed changes are needed
now, as the Bill ushers in sentencing reforms.

The new clauses have cross-party support and will
safeguard the welfare of the thousands of children who
experience the profound impact of maternal imprisonment
by ensuring that it is at least at the forefront of sentencers’
minds. All we ask is for the Government to ensure that
what should happen does happen. Often, it simply does
not.

The inclusion of the new clauses in the Bill will
ensure that the data on the welfare of children is captured
and adequately reported, so that those children can
access the services and support that they need and
deserve.

Chris Philp: I am conscious that we are perhaps not
progressing as quickly as we had hoped, so I will try to
be concise, while answering the questions properly.

The Government accept that we should avoid
imprisoning a primary carer unless it is absolutely necessary,
but we should also be clear that when someone commits
a serious criminal offence, the fact that they are a

primary carer should not confer immunity from
imprisonment on them. There is clearly a legitimate
criminal justice objective in imprisoning some people in
some circumstances. We should not get into a position
whereby simply having a dependant renders the offender
immune from custody—that is not a reasonable proposition.
However, we should ensure that custody is used as a last
resort and sparingly. I will answer the questions in that
spirit.

New clause 26 concerns data collection. The Government
fully support the intention behind it, but we do not
believe that it is necessary. We already take steps to
obtain details of dependent children or pregnancy both
at court, as part of the pre-sentence report, and again
on reception into custody. However, it is true that the
information is not collected centrally, or in a standard
format. The Government intend to enable that information
to be collated better and to improve its availability. The
underlying data exists; it is simply a question of collation
and we intend to respond positively to the various
JCHR recommendations on that.

Again, we support the principle behind new clause 32,
but do not believe that it is necessary. The sentencing
code is already clear that

“the court must obtain and consider a pre-sentence report before
forming the opinion unless, in the circumstances of the case, it
considers that it is unnecessary to obtain a pre-sentence report.”

Existing legislation already asks the court to obtain that
PSR. In addition, further guidance was introduced in
2019 for probation practitioners. It sets out that for
those who are primary carers with responsibilities for
children, a request to the court for an adjournment to
prepare the PSR is considered mandatory. That is to
ensure that the impact of a custodial sentence on
dependants is considered.

As we set out in the sentencing White Paper last
September, we are currently running a pilot in 15 magistrates
courts. It includes targeting female offenders, who, among
other cohorts, have been identified as having particular
needs, for fuller written PSRs.

I hope that it is clear from the sentencing code, the
guidance issued to probation practitioners and the pilot
work that the matter is already being addressed through
existing measures. That is probably one reason why so
few women are in prison.

Again, the Government are sympathetic to the sentiment
behind new clauses 33 and 34, but, by law, a court is
already required to state its reasons for deciding on a
sentence, and courts are required to take into account
the impact on dependants at various points in the
sentencing process. We have already discussed the Petherick
case, which established that, on the cusp of custody,
cases where there is a dependant should be treated in a
way that takes that into account. That can tip the scales
so that a custodial sentence that might otherwise have
been considered proportionate becomes disproportionate.

As we have discussed, courts are also required by law
to follow relevant sentencing guidelines issued by the
independent Sentencing Council, unless the court is
satisfied that it would be contrary to the interests of
justice to do so. Reflecting the principles in the Petherick
case, which we have spoken about, the guideline on the
imposition of community and custodial sentences is
clear that
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“on the cusp of custody, imprisonment should not be imposed
where there would be an impact on dependants which would
make a custodial sentence disproportionate to achieving the aims
of sentencing.”

4.30 pm

Where the impact on dependants would not make a
custodial sentence disproportionate, the guideline makes
it clear that the court should determine the shortest
custodial sentence commensurate with the seriousness
of the offence, and it requires sentencers to consider
whether a sentence can be suspended. On top of all
that, the sentencing guidelines state that sole or primary
carer status is a mitigating factor. I think there is a great
deal there to push courts very firmly to consider properly
and fully a person’s status as a primary carer, although
not to disregard the offence—this is not a “get out of
jail free” card or immunity, but primary carer status is
properly and fully taken into account in the law and the
sentencing guidelines.

New clause 35 concerns bail. Again, we are sympathetic
to the thoughts behind it, but the Bail Act 1976 sets out
a general right to bail for all defendants involved in
criminal proceedings and awaiting trial, recognising
that a person should not be deprived of their liberty
unless it is necessary for the protection of the public or
delivery of justice. A defendant who is being considered
for bail can be refused only where there is a specific
reason to do so, as specified in legislation. Generally
speaking, that concerns substantial grounds to believe
that the defendant, if released, would abscond, commit
further offences, interfere with witnesses or otherwise
obstruct the course of justice. Clear protections are
already set out in the Bail Act—clearly, a piece of
legislation that has been around for a while.

Finally, I turn to new clause 36 on data, which we
have discussed a little bit already. As with new clause 26,
the Government fully support the intention behind the
new clause but we do not think that it is necessary,
because we have committed firmly to collecting more
data centrally and using it to inform policy decisions.
We are already looking at how we can deliver that,

particularly in relation to changes to the basic custody
screening tool to make sure we capture more robust
data. I have a lot of sympathy for the principles that are
being discussed, but in pretty much all cases, either they
are enshrined in existing legislation or—this is the case
with data—work is going on to deliver the desired
intention.

Alex Cunningham: I emphasise to the Minister that
new clause 26 does not stop or rule out custody for
anybody who is a carer or primary carer.

I am grateful for the Minister’s comment on data. As
I have said before in this room, we know how poor data
is across the Ministry of Justice, judging by the number
of times I get answers to parliamentary questions that
state that the data either is not available or cannot be
provided without disproportionate cost. I very much
welcome that commitment to collecting data in this
area and others.

The Minister talked about pre-sentencing reports. I
emphasised in my speech that these reports must very
much take into consideration the child, not just the
offender. Perhaps we need to do more work with our
sentencers to make sure that they are aware of the
restrictions on them when it comes to remanding people
in custody or sentencing them to it.

On bail, I understand what the Minister is saying, but
there is still a very high proportion of women and
carers being remanded in custody who do not go on to
receive a custodial sentence. That plays back to my
point that perhaps we need to do more work with
sentencers to make sure they are applying the law in the
fairest way possible.

In the light of the explanations from the Minister, I
beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

4.36 pm

Adjourned till Thursday 24 June at half-past Eleven o’clock.
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Written evidence reported to the House
PCSCB41 Transition to Adulthood Alliance PCSCB42 Judith Ratcliffe
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Public Bill Committee

Thursday 24 June 2021

(Morning)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

11.30 am

The Chair: I remind Members, as always, to switch
their phones to silent, and that Mr Speaker does not
permit coffee or other drinks or food in Committee.
Members should observe social distancing. Following a
decision of the House of Commons Commission on
Monday, we may now sit a little closer—one metre
apart —but it is important to continue observing social
distancing measures. Members should wear face coverings
in Committee unless they are speaking or exempt. Please
pass your notes to Hansard or email them to
hansardnotes@parliament.uk.

Today we will consider further new clauses to the Bill
and complete the remaining Committee proceedings by
the deadline of 5 pm, as set out in the Order of the
House of 16 March and the Order of the Committee on
18 May. New clauses that have been grouped with
amendments to the Bill will not be debated again, but
when we reach a new clause that has been debated, a
member of the Committee may indicate that they wish
to move the clause formally and divide the Committee.
The selection list for today’s sitting is available in the
room. I remind Members who wish to press a grouped
new clause to a Division that they should indicate their
intention when speaking to the clause.

New Clause 27

VOYEURISM: BREASTFEEDING

‘(1) Section 67A of the Sexual Offences Act 2003 (Voyeurism:
additional offences) is amended as set out in subsection (2).

(2) After subsection (2), insert—

“(2A) A person (A) commits an offence if—

(a) A records an image of another person (B) while B is
breastfeeding;

(b) A does so with the intention that A or another person
(C) will look at the image for purpose mentioned in
subsection (3), and

(c) A does so—

(i) without B’s consent, and

(ii) without reasonably believing that B consents.”’—
(Alex Cunningham.)

Brought up, and read the First time.

Alex Cunningham (Stockton North) (Lab): I beg to
move, That the clause be read a Second time.

Good morning, Mr McCabe. It is a pleasure to serve
under your chairmanship for perhaps the last time on
this Committee. New clause 27 would ban taking photos
or film footage of someone who is breastfeeding, without
their consent. I, for one, was extremely surprised when I
found out that our criminal law does not make sufficient

provision for that. I am tremendously grateful to my
hon. Friend the Member for Manchester, Withington
(Jeff Smith), who brought this to my attention following
an awful incident in his constituency, for his invaluable
work campaigning on the issue since then. I am also
grateful to my hon. Friend the Member for Walthamstow
(Stella Creasy), who has taken up the matter with
characteristic enthusiasm and tenacity. The House is
extremely fortunate to have MPs of such calibre
campaigning on such vital issues.

I also put on the record our sincere thanks to Julia
Cooper, the Manchester, Withington constituent whose
case I just referred to, for beginning the campaign to let
women breastfeed in peace. Julia has led an impressive
campaign, and I hope the Committee will answer with
unequivocal support. As of this morning, her campaign
petition has more than 26,500 signatures. To illustrate
the issue, I will share some of Julia’s testimony about
the distressing incident that she was subjected to. She
said:

“I visited a park…with my baby for a walk with another mum.
At the end of the walk we sat on a bench outside a café and fed
our babies.

As I was breastfeeding, I noticed a man staring. He then
attached a long-range zoom lens to his camera and began taking
photos of me. I quickly turned with my baby to face away from
him.

After the feed, I asked the man if he had taken my photograph,
which he confirmed…I asked him to delete the photos and he
refused, saying it was his right to take photos of people in a public
space.

I am absolutely disgusted that this man has gone home with
images of me and my baby on his camera, and it’s completely
legal. As I said, I feel violated and discouraged from feeding my
baby outside the house again.

I reported the incident to Greater Manchester Police, but the
man I spoke to at the control room informed me, after having to
come off the phone and check with colleagues, that indeed there
is no law protecting breastfeeding women from unwanted photography
in public.

I understand that women who breastfeed are protected by the
Equality Act 2010 in public places like parks, as well as private
businesses such as shops and restaurants. But only against
discrimination.”

It is clear to me that there is a massive void in the
rights and protections of breastfeeding women in public
spaces. I find Julia’s case disturbing and upsetting, and I
am sure that the Ministers share my feelings. Pregnant
Then Screwed also took evidence about this issue from
their supporters, and I will share one more case study
that shows that the law is simply not strong enough to
provide breastfeeding women with the protection they
need. The woman I quote says that

“this happened to me with my second when she was a month
or so old. Took her for a walk in the carrier…but she wouldn’t
calm down. I stopped at a park bench to see if a bit of breastfeeding
would work.

I never felt fearful of doing this with my first. A guy walked up
to the bench, less than a metre away (during the pandemic) and
just started taking photographs of me.

I told him to stop, to which he said he was a ‘photographer
from Italy’. I then said I didn’t care if he was a photographer, he
can’t take photos without asking permission and asked him to
delete them. He then walked off.

I finished feeding my baby and then started to walk home…This
is what I reported to the police and unfortunately it isn’t a crime.
They were sympathetic and just sorry they couldn’t do much else.”
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Both women had gone to the police, who were
sympathetic and wanted to help but could not do so
because of the current limits in the law. The new clause
builds on the Voyeurism (Offences) Act 2019, which this
House passed three years ago in response to concerns
about upskirting. The Act created the criminal offence
of upskirting, and offenders now face up to two years in
jail and being placed on the sex offenders register for
taking a picture of a person’s clothing without their
knowing, with the intention of viewing their genitals or
buttocks.

The law was supported by Parliament on the basis
that it banned a degrading practice, with the intention
of deterring perpetrators, better protecting victims and
bringing more offenders to justice. As the law specifies,
the location of the body where the Act applies is below
the waist, which means that taking a photograph or
video footage of a woman breastfeeding without her
consent is not currently illegal. By amending the list of
prohibited acts under the Sexual Offences Act 2003 to
include breastfeeding, we can send the same message
that taking photographs or videos of this nature without
a person’s consent is wrong.

There are many issues at play here, including the
protection of women from harassment in public spaces,
but there is another reason why this is so important.
Breastfeeding has short and long-term health benefits
for both mother and child. It is estimated that if all UK
infants were exclusively breastfed, the number hospitalised
with diarrhoea would be halved, and the number
hospitalised with a respiratory infection would drop by
a quarter. Mothers who do not breastfeed have an
increased risk of breast and ovarian cancers. It is because
of those benefits to mothers and babies that the current
UK policy is to promote exclusive breastfeeding for the
first six months of an infant’s life, yet the UK has one of
the lowest breastfeeding rates in Europe.

An analysis of global breastfeeding prevalence found
that in the UK only 34% of babies receive some breast
milk at six months compared with 49% in the US and
71% in Norway. In 2017, Public Health Research carried
out research into why the UK’s breastfeeding rates are
so low. It found that breastfeeding in public is something
that mums are concerned about. The mothers polled are
most likely to say that they would feel embarrassed
breastfeeding in the presence of people they do not
know. Indeed, 63% responded as such; 59% feel the
same about their partner’s family; and 49% felt that way
about siblings and wider family members.

A poll carried out by “Woman’s Hour” in 2019 found
that three in 10 women who formula-fed their baby said
that they would like to have breastfed, but felt embarrassed
to do so in public. New mothers have more than enough
on their plate as it is. They should not have to feel
anxious about feeding their child in a public space.
The Royal College of Paediatrics and Child Health
recommended back in 2017 that the Department of
Health and Social Care introduce legislation to support
and protect breastfeeding infants and their mothers in
public places.

The public are in favour of the measure, too. A
YouGov survey of more than 5,000 UK adults conducted
last month found that 75% of respondents agreed that
taking photos of women breastfeeding without their
consent should be made illegal. The amendment has
wide support across all groups who support new and

breastfeeding mothers, including the National Childbirth
Trust, Pregnant Then Screwed, the Breastfeeding Support
Network, and Mumsnet. I hope that today the Government
can show their support as well so that we can protect
breastfeeding women from such disturbing and intrusive
acts, and together we can finally put an end to it.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): It is a pleasure to
serve under your chairmanship, Mr McCabe. I welcome
the opportunity to debate this unacceptable, creepy and
disgusting behaviour in Committee. I pay tribute to
Ms Cooper and to the hon. Member for Manchester,
Withington, who asked me a question on this very
subject in the last Government Equalities Office oral
questions. I also pay tribute to the many women who
have shared their stories in recent months, including
those who have responded to our survey to shape the
violence against women and girls strategy and to tell us
about their experiences.

All the facts that the hon. Gentleman has cited about
the health reasons for breastfeeding are very apparent
and obvious. The reasons why mums and babies benefit
from breastfeeding are well established. In what can
often feel like a very busy, hectic and sometimes even—dare
I say it?—harried time with a newborn, breastfeeding
provides a moment of tenderness, of love, and of innocence.
To have a stranger defile that moment by trying to take
photographs or video it—that is not something that
would occur to most decent, right-thinking people. I
very much understand why this new clause has been
tabled, and I want to support the mothers and the
women who are facing this.

There might well be offences that could cover this
behaviour, but I fully accept that from the descriptions
the hon. Gentleman has given, those offences are not
clear to either to the public or the police. The Government
do not shy away from tackling the use of the internet
and imagery as forms of criminal behaviour. We already
introduced the offence of revenge pornography in 2015,
and during proceedings on the Domestic Abuse Act 2021,
we listened to victims of threats to use revenge porn and
we acted in that legislation to extend the offence to
include threats to disclose private sexual images with an
intent to cause distress. Of course, the upcoming Online
Safety Bill will set the framework for companies and the
duty of care on tech companies in relation to members
of the public.

However, we absolutely agree that it is right to ask
whether the law has kept up to date with the emergence
of the internet. That is why we have asked the Law
Commission to review the law around the taking, making
and sharing of intimate images without consent, to see
where there are gaps, and to get the Commission’s advice
on how people can be protected from such behaviour.
That review looks at the question of voyeurism offences
and non-consensual photography in public places, including
the issue of images taken of breastfeeding. On 27 February
this year, the Commission published a consultation
paper on its review, which ended in May, and I understand
that it is due to publish its final set of recommendations
in the spring of next year.

We await the results of the Law Commission’s report.
We want to wait for the results of that report, because it
is foreseeable that the Commission’s work will include a
body of recommendations knitting together the various
types of offending behaviour that it has identified, and
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suggesting how the law should be redrafted or improved
to tackle such offences. As such, I am in the position of
asking the Committee—and, I suspect, later on, the House
—to bear with us while we await the results of that
report.

I understand the anger and frustration, and the fear
that some women feel about breastfeeding in public
in these circumstances. Given the Committee’s approval
of the Law Commission’s work, however, it would be
inconsistent, to put it mildly, of me not to say that it
is best for us to wait for that work, so we can get a
programme of recommendations from it about the overall
use of such intimate images on the internet, and how
the criminal law should address the issue.

11.45 am

For those reasons, we do not feel able to support the
new clause at this stage, but I want to give the Committee
a sense of the urgency we feel about the matter. While
we are waiting for the Law Commission to report, we
are looking at this as part of the VAWG strategy, as I
said on the Floor of the House when the hon. Member
for Manchester, Withington asked me about this, and
we are determined to tackle it. We will be including this
type of voyeurism in our considerations of the strategy.
As we have discussed in previous debates, although
legislation is important, there are other factors at play
that we need to tackle, such as raising women’s awareness
of their rights and raising awareness of how unacceptable
this behaviour is. We want to work on our VAWG
strategy and then wait for the Law Commission’s report
to see what fundamental changes it recommends. I do
not want to prejudge it, but if it recommends fundamental
changes, we can consider them.

Alex Cunningham: I appreciate the conciliatory tone
of the Minister’s response. I understand what she is
saying, but when we debate new clauses and amendments,
the Government constantly refer to yet another commission
review and say that we must recognise that there are
gaps in the law, and we find that we have to wait, wait
and wait again. She says that we still await the final set
of recommendations, so it could be well into next year
before we get any sort of finality. It could be even after
that before any action is taken to deal with this offence.
Despite the Minister’s conciliatory tone, I feel that in
order to protect women now, it would be good to press
the matter to a vote.

The Committee divided: Ayes 6, Noes 9.

Division No. 35]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

Question accordingly negatived.

The Chair: I have had no indication that any member
of the Committee wishes to move new clause 30. If that
is correct, we now come to new clause 31.

New Clause 31

MAXIMUM SENTENCE FOR PUBLISHING THE IDENTITY OF

A SEXUAL OFFENCES COMPLAINANT

‘(1) Section 5 of the Sexual Offences (Amendment) Act 1992 is
amended as follows.

(2) In subsection (1), leave out “and liable on summary
conviction to a fine not exceeding level 5 on the standard scale”.

(3) After subsection (1), insert the following subsection—

“(1A) A person guilty of an offence under this section is liable—

(a) on conviction on indictment, to imprisonment for a
term not exceeding two years or a fine not exceeding
level 5 on the standard scale, or both, or

(b) on summary conviction, to imprisonment for a term not
exceeding twelve months, or a fine not exceeding level
5 on the standard scale, or both.”’—(Alex Cunningham.)

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

As the law currently stands, complainants of sexual
offences are granted lifelong anonymity by way of the
Sexual Offences (Amendment) Act 1992. Section 1 of
the Act prohibits the publication of any information in
any place that could lead members of the public to identify
a complainant of a sexual offence. Section 5 makes a
breach of the prohibition a criminal offence, the maximum
sentence for which is a fine not exceeding level 5 on the
standard scale. In some cases, identifying a complainant
could result in an offender being prosecuted for contempt
of court, but in many situations, the facts of the case
will not allow that course of action to be taken.

What that means in practice, as the law currently
stands, is that someone who reveals online the identity
of a complainant will more often than not receive only
a simple fine. I hope that the Minister will agree with me
that that seems to be a wholly inadequate sentencing
power for a crime that can do so much irreparable
psychological damage to victims of sexual offences.

Sarah Champion (Rotherham) (Lab): I am grateful to
my hon. Friend for tabling the new clause, because I
have dealt with survivors to whom this has happened
and I think that the law needs to catch up with where we
are, in that social media and the digital world are
accessed much more now than they ever were before.
The new clause makes complete sense in trying to bring
the two back in line.

Alex Cunningham: My hon. Friend is, of course,
correct: technology is moving so quickly, and so many
different things happen in so many different ways.
People can even get pictures on their watches these days
and talk to their family back home. The fact that that
sort of technology exists can be exploited for all the
wrong reasons as well. It is important that we act in this
space.

During Justice questions last month, my right hon.
Friend the Member for Tottenham (Mr Lammy) raised
the case of Phillip Leece to illustrate just how horrific a
crime this can be. For members of the Committee who
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may not have heard the question asked by the shadow
Secretary of State for Justice in the Chamber, I will
quote what he said:

“In 2019…Leece viciously raped a woman on her way home
from a night out; she was 26 and soon to be married. Adding
insult to injury, he published the name of his victim online”

and made disparaging remarks about her appearance,
claiming that she was

“too fat and disgusting to rape.”—[Official Report, 18 May 2021;
Vol. 695, c. 522.]

For naming and humiliating his victim online, he received
a pathetic and insulting fine of only £120. That in no
way reflects the enormous trauma that his action caused
the young girl he raped.

During Leece’s trial, his victim read out her impact
statement to the court and spoke of the devastating impact
that the attack and her subsequent naming had on her.
She was once a happy young woman looking forward to
getting married, but those events caused her to suffer
severe psychological harm, which led to suicide attempts
and incidents of self-harm. In her own words, she explained
how her naming online changed the way she lived:

“The post made me feel incredibly insecure and sad for the
days and weeks afterwards.

It increased my anxiety about leaving the house and it got to
the point that I wouldn’t even go into the back garden whilst
letting the dog out. I imagined that he would know where I lived
and would be able to find me.

The post also led to me eating more and gaining even more
weight…with the thought that the bigger I am, the less likely this
will happen to me again.”

I am sure that all members of the Committee, regardless
of political affiliation, will share my view that a fine in
no way reflects the severity of Leece’s actions. I appreciate
the Lord Chancellor’s sharing this view. In response
to the shadow Justice Secretary’s question about Leece,
the Lord Chancellor indicated that he was going to act
in this area. Specifically, he said that the Government
were

“already making preparations to see what can be done to improve
and strengthen the law in this area, because, make no mistake, the
naming of victims of sexual abuse—and other types of offending
as well where anonymity is an essential part of the process—is not
just wrong, it is criminal and we will do whatever it takes to help
stamp it out.”—[Official Report, 18 May 2021; Vol. 695, c. 523.]

That view is shared wholeheartedly by the Opposition,
and that is why we tabled new clause 31. It is another of
those small but significant steps that we are asking the
Government to take now, rather than waiting. It is clear
to us that the current provisions of the Sexual Offences
(Amendment) Act 1992 are simply no longer fit for
purpose in the modern world. It is perhaps telling that
the last time Parliament reviewed that Act was more
than two decades ago, in 1999. I am sure that all of us
would accept that since 1999 the world has changed a
great deal—that was illustrated by my hon. Friend the
Member for Rotherham. Online publishing and social
media mean that things written on the internet attract
an audience far greater than they would have in 1999.
Furthermore, things published on the internet have
much greater longevity and potential exposure. For
those reasons, we need an urgent review of how the Act
is functioning.

New clause 31 is a simple amendment: it would give
judges the power to sentence offenders who name
complainants of sexual offences to a custodial sentence

of up to two years. That would bring this sentence in
line with the sentence for contempt of court. Given that
the Lord Chancellor has previously expressed sympathy
for reforming this area, we look forward to the Minister’s
support for the new clause.

The Parliamentary Under-Secretary of State for the
Home Department (Chris Philp): It is, as always, a
pleasure to serve under your chairmanship, Mr McCabe.

I thank the shadow Minister for raising this extremely
important issue. The case he mentioned of Phillip Leece
and his victim was truly terrible, and the impact on the
victim was clearly appalling. As the shadow Minister
said, the Lord Chancellor, in answering an oral question
a short while ago, expressed the Government’s support
for the principles enshrined in the new clause. We think
that more needs to be done—we agree with the shadow
Minister on that.

However, we would like to make sure that we do this
in a thoughtful way, covering all the potentially related
offences. The new clause, as drafted, covers the particular
offences under the auspices of the 1992 Act. We take
the view that some other prohibitions on naming victims
and other restrictions would benefit from similarly enhanced
penalties. Specifically, the new clause would not cover
anonymity for victims of female genital mutilation, nor
victims of forced marriage, who we think are equally
deserving of protection and support, as I am sure
Opposition Members would agree. In addition, other
automatic protections apply to participants in youth
court proceedings—defendants as well as victims—and
discretionary protections can be imposed or handed
down by the court to protect the identity of witnesses.

Besides the cases covered by the new clause, there are
these other examples—female genital mutilation, forced
marriage, youth proceedings and witness protection—that
require action. This is an area, as the Lord Chancellor
signalled, where the Government want to act in the near
future by coming up with proposals that cover all these
things. I know there is frustration: we have a Bill before
Parliament, so why not do something now? However,
other Bills are coming forward in the remainder of this
Session that could be used as vehicles to legislate on
this. It may be that the Lord Chancellor will say more
about that before Report, because it is being worked on
actively at the moment.

Alex Cunningham: Is the Minister giving a commitment
that this particular offence will be covered by some
form of legislation from the Government in this Session?

Chris Philp: I am coming close to saying that. I am
saying that this is something that the Government are
currently looking at. The Government accept the need
to act on this, as the Lord Chancellor said, and on those
other offences as well. I do not want to say too much
before we are in a position to do so properly, but there
are intentions to put in place a process to properly
review these offences, on an expedited basis, with the
intention of legislation then following. That is where
the Government are coming from on this. I hope that it
will be possible to say more on Report.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
Does my hon. Friend agree that he is probably coming
as close as he can—within his pay grade—to making
that commitment?
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Chris Philp: I thank my right hon. Friend for reminding
the Committee and me exactly where I sit in the hierarchy
of Government. As a former senior Minister himself, he
will know that my authority is limited in these circumstances,
and indeed in all circumstances. I hope I have given a
pretty clear indication, so far as I am able to, of where the
Government will come out on this. We essentially accept
the point, but change needs to be done properly, and we
need to catch the other offences as well. I hope that gives
the Committee a clear sense of where we are on this.

Alex Cunningham: I do not know what my pay grade
is. I do not think I get paid, do I? The Minister talked
about the principle of all this, but we get to a point
where we have to leave principles behind and take some
action. I assure him that I am also approaching the
matter in a thoughtful way, with the support of my hon.
Friends and of victims. We would not have tabled the
new clause if we did not feel so very strongly about it.

12 noon

I know that in other places, deals around legislation
are normally done in tight little groups behind closed
doors, but I am prepared to make a deal with the Minister
here and now, in public. My deal is this: support our
new clause today, and I will deal with the things that he
says it excludes by introducing a further amendment on
Report. Indeed, if he wants to table amendments at that
stage, I will make sure the Opposition support him.

Chris Philp: I appreciate the shadow Minister’s point,
but the truth is we will not have had the chance to deal
properly with all the other offences by Report, which is
in just a week and a half, on 5 July. I wish I could, as he
puts it, strike a deal, but as my right hon. Friend the
Member for Scarborough and Whitby rather cruelly
pointed out, I do not have the authority to commit the
Government here. I hope I have given a very clear
indication of our intention. We will not get all these
details worked out in the next week and a half, but we
will get this sorted out together.

Alex Cunningham: I am sorry to make the Minister
uncomfortable about his pay grade, but we need to move
forward with this and there is an opportunity to do so.
The Minister says that it is only a week and a half until
Report, but this new clause has been on the amendment
paper for many weeks, and we have been planning for
this Committee for many months. I think there has been
sufficient time for the Government to do the right thing
here, and I intend to push the matter to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 9.

Division No. 36]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Wheeler, Mrs Heather

Question accordingly negatived.

New Clause 38

PUBLICATION OF DATA ON CHILD SEXUAL OFFENCES,
CHILD SEXUAL EXPLOITATION OFFENCES AND MODERN

SLAVERY OFFENCES COMMITTED AGAINST CHILDREN

“(1) The Secretary of State must collect and publish annual
data on the number of child sexual offences, child sexual exploitation
offences and modern slavery offences committed against those
under the age of 18 in England and Wales, by police force area.

(2) The data collected and published must include—

(a) number of child victims of crimes, by age;

(b) number of reported crimes;

(c) number of persons charged;

(d) number of persons prosecuted; and

(e) number of persons sentenced and length of sentence.

(3) In this section—

(a) references to child sexual offences and child sexual
exploitation offences relate to offences committed
under Part 1 of the Sexual Offences Act 2003; and

(b) references to modern slavery offences relate to offences
committed under sections 1 to 4 of the Modern
Slavery Act 2015.”—(Sarah Champion.)

This new clause would place a requirement on the Secretary of State to
collect and publish annual data on the number of child sexual offences,
child sexual exploitation offences and modern slavery offences
committed against children aged under 18 in England and Wales by
Police Force area.

Brought up, and read the First time.

Sarah Champion: I beg to move, That the clause be
read a Second time.

The new clause places a requirement on the Secretary
of State to collect and publish annual data on child sex
offences, child exploitation offences and modern slavery
offences. Data collection is vital to ensure appropriate
policy responses, and that is even more important when
it comes to crime. Publishing transparent crime statistics
is key to understanding how the criminal justice system
is working and whether victims are getting the justice
they deserve.

New clause 38 asks the Government to collect and
publish, by police force area, annual data on the number
of child sexual offences, child sexual exploitation offences
and modern slavery offences committed against children
aged under 18 in England and Wales. There is a data blind
spot when it comes to tracking a reported crime through
to sentencing. Because of the way data is collected, this
proves especially difficult for 16 and 17-year-olds against
whom sexual offences are committed. I know that the
Government are committed to tackling child abuse and
exploitation in all its forms. The new clause would help
in that fight, by filling in the blanks and allowing us to
have an informed discussion on what needs to improve
to ensure that victims get their day in court and criminals
are brought to justice.

Despite older teenagers in particular being at high
risk of sexual offences, due to the way that the data is
collected they are often not included in the reported
numbers on child sexual abuse. The tackling child sexual
abuse strategy states:

“Over 83,000 child sexual abuse offences…were recorded by
police in the year ending March 2020, an increase of approximately
267% since 2013… Due to the way this data is collected, and
different sexual offences defined, these figures do not capture
certain sexual offences committed against 16 and 17-year-olds,
such as rape, as well as sexual assault committed against children
over the age of 13.”
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The Children’s Society’s analysis of the data shows that
those two categories are the biggest groups of sexual
offences reported to the police, which therefore indicates
that the true scale of recorded sexual offences against
children is very likely to be much higher. Collecting
information is key to showing the true scale of sexual
offences and to showing where the cliff edges are in the
victim’s journey through the criminal justice system.

The Children’s Society previously found that

“54,000 sexual offences against children under the age of 18 were
recorded by 43 police forces in England and Wales between 1
October 2015 and 31 September 2016.”

However, it stated that

“Only around 16% of offences reported where the investigation
was completed resulted in charges, summons, community resolution
or cautions against the perpetrator… For offences that did not
result in action against the perpetrator the most common reason
was evidential difficulties”.

Let us take the example of Margaret, aged 16.
Throughout her life, Margaret had many interventions
from children’s services. Margaret disclosed to family
that she was raped and was a witness to another person
being sexually assaulted. She disclosed that she was
scared of reporting the offence, but did so with her
family’s support. Long delays, a change of police staff
and her mobile phone being taken for 10 months meant
that Margaret eventually stopped supporting the police
investigation. The case did not progress to prosecution
and the young person remains at risk of sexual abuse.

We need to learn from these cases. New clause 38
would give us a clearer understanding of how many
reported crimes against children drop out before a
defendant is charged. That would enable us to make
improvements in criminal justice. What we know is that
a shockingly low number of crimes reported result in a
successful conviction.

The Office for National Statistics reported in 2020
that there were more than 12,000 crimes flagged as
sexual exploitation, but fewer than 2,000 child sexual
exploitation charges were brought against perpetrators.
There are several different crime datasets published each
year, but none follows a reported crime right through to
sentencing. The police and the Crown Prosecution Service
must have the right tools to prosecute perpetrators, and
that is where robust and transparent data collection
comes in. Proper data collection will also enable local
areas to plan appropriate safeguarding responses for all
children under the age of 18 who are at risk of sexual
offences or modern slavery offences in their area.

Figures from the ONS have shown that children are
more likely than the general population to be victims of
sexual offences, with young people aged between 15 and
19 accounting for nearly a quarter—23%—of all rape
offences. I hope the Government will acknowledge the
importance of better data collection in their response
and will commit to providing the information on an
annual basis, so that we can review the effectiveness of
the current disruption tools, criminal offences and attrition
rates for child sexual abuse and exploitation. I look
forward to the Minister’s response.

Victoria Atkins: The Government recognise the
importance of collecting data to inform policy and
operational decisions and to see the effect of those
decisions. I want to take this opportunity to reassure
the Committee that there are already robust mechanisms

in place across Government, the police and the criminal
justice system for gathering, recording and publishing
data. Through the Office for National Statistics, the
Government routinely publish data for child sexual abuse
crimes committed against children aged under 16 years
old. Data for children aged between 16 and 18 is recorded
differently, as there are no specific crime codes for this
age group. In 2019, however, the ONS carried out analysis
of sexual offences perpetrated against 16 and 17-year-olds
and published its findings as part of the England and
Wales crime survey. Offences relating to child sexual
exploitation will be recorded using a variety of crime
codes, including those for child sexual abuse and those
relating to trafficking. As such, there are no specific
crime codes for CSE, and police forces are required to
flag child sexual exploitation offences when providing
data to the Home Office.

Modern slavery offences committed against children
are recorded and published by the police, the Crown
Prosecution Service and the Ministry of Justice. The Crown
Prosecution Service maintains a central record of the
number of offences for which a prosecution commenced,
including offences charged under the Modern Slavery
Act 2015. All modern slavery offences committed against
children are identified through the child abuse monitoring
flag, and the Crown Prosecution Service definition of
child abuse covers any case where the victim was under
18 years of age at the time of the offence. Through the
ONS, the Home Office already publishes both the number
of recorded crimes and the number of persons charged
under part 1 of the Sexual Offences Act 2003. Alongside
that, the Ministry of Justice already facilitates the collection
and publication of data on the number of persons
prosecuted, the number of persons sentenced and the
length of sentences.

Sarah Champion: The Minister will not be surprised
that I investigate the data quite routinely, and there are
two problems that she might be able to address. First,
when the ONS data come out, they tend to be a big lump
—the data are not broken down into specifics. Secondly,
she is talking about the data collected on charging,
prosecuting and outcomes, but what we are arguing for
is the need to look at the number of reported crimes.

Victoria Atkins: I will take those points away, because
it is incredibly complicated, as the hon. Lady’s speech
and, I suspect, my speech have demonstrated. We do
not routinely publish data on the number of child
victims by age, as the police record the data on offences
rather than on the victims who have experienced them. I
suspect that this is the nub of the hon. Lady’s point. I
am told that the reason for that is that an offence may
come to the attention of the police, but there might not
be a specific intended or identifiable victim attached to
it. Additionally, the same child may be the victim of
multiple offences—indeed, we know that to be the case
with gang exploitation—so we have used data gathered
through the crime survey in order to try to inform our
understanding of the number of victims and their ages.

The Home Office also publishes data on potential
child victims of modern slavery who have been referred
through the national referral mechanism, which is the
framework for identifying and supporting victims of
modern slavery. Of course, that stands apart from the
criminal justice system. Someone may be referred to the
NRM but might not participate or have a part to play in
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the criminal justice system. There are a great many data
sets, but I take the hon. Lady’s point about the identification
of child victims. We will see what more we can do.

Sarah Champion: I am grateful to the Minister for
that reassurance, and I beg to ask leave to withdraw the
motion.

Clause, by leave, withdrawn.

New Clause 43

OFFENCE OF INTERFERENCE WITH ACCESS TO OR

PROVISION OF ABORTION SERVICES

“(1) A person who is within a buffer zone and who interferes
with any person’s decision to access, provide, or facilitate the
provision of abortion services in that buffer zone is guilty of an
offence.

(2) A ‘buffer zone’ means an area with a boundary which is
150 metres from any part of an abortion clinic or any access
point to any building that contains an abortion clinic.

(3) For the purposes of subsection (1)—

‘interferes with’ means—

(a) seeks to influence; or

(b) persistently, continuously or repeatedly occupies; or

(c) impedes or threatens; or

(d) intimidates or harasses; or

(e) advises or persuades, attempts to advise or persuade, or
otherwise expresses opinion; or

(f) informs or attempts to inform about abortion services
by any means, including, without limitation, graphic,
physical, verbal or written means; or

(g) sketches, photographs, records, stores, broadcasts, or
transmits images, audio, likenesses or personal data
of any person without express consent.

(4) A person guilty of an offence under subsection (1) is
liable—

(a) in the first instance—

(i) on summary conviction, to imprisonment for a term
not exceeding 6 months, or

(ii) to a fine not exceeding level 5 on the standard scale,
or

(iii) to both; and

(b) on further instances—

(i) on conviction on indictment, to imprisonment for a
term not exceeding 2 years, or to a fine, or to both;
or

(ii) on summary conviction, to imprisonment for a term
not exceeding 12 months, or to a fine, or to both.”.—
(Sarah Champion.)

This new clause would introduce areas around abortion clinics and
hospitals (buffer zones) where interference with, and intimidation or
harassment of, women accessing or people providing abortion services
would be an offence.

Brought up, and read the First time.

12.15 pm

Sarah Champion: I beg to move, That the clause be
read a Second time.

I am proud to speak to this clause, tabled by my hon.
Friend the Member for Ealing Central and Acton (Dr Huq)
and supported by more than 35 MPs from across the
House.

As we come to the end of Committee stage, a significant
portion of our debate has focused on the safety of women
in public spaces, and I am grateful for that. We can all
recognise, to a greater or lesser degree, that existing public
order legislation does not provide the necessary framework
to address women’s fear and concerns in public spaces.

This new clause raises a discrete problem—harassment
outside abortion clinics. The issue has been raised in the
House by my hon. Friend the Member for Ealing Central
and Acton for several years, with great support from other
Members on both sides of the House. As hon. Members
will see on the amendment paper, the new clause has cross
-party support from Members from five different parties.

Although my hon. Friend was driven to raise this issue
by harassment in her own constituency, this is not a
local issue. Figures from the Department of Health and
Social Care and abortion providers indicate that in 2019
more than 100,000 women—or more than half of everyone
who has an abortion—had to attend a hospital or abortion
clinic that had been targeted by anti-abortion groups.

I want to make it clear that this new clause is not
about abortion. A woman’s legal right to end a pregnancy
is supported by the House and by the public and has
been in statute since 1967. It is, however, about the
ability of a woman to exercise this legal right without
the fear of harassment or intimidation. Therefore, this
new clause has a narrow purpose to introduce buffer
zones 150 metres around abortion clinics, where certain
activities designated as pressuring women about their
decision to access abortion are banned.

Currently, around the country, anti-abortion groups
engage in activity at the clinic gate seeking to deter or
prevent women from accessing abortion care. This takes
many forms, including the display of graphic images of
dismembered foetuses, large marches that gather outside
the clinic, filming women and staff members, following
women down the street, sprinkling sites with holy water
and handing out leaflets that tell women, falsely, that
abortion causes breast cancer, suicidal intentions and
can lead to child abuse. Recently, groups have been
handing out advertisements for dangerous and unproven
medication to reverse an abortion. This activity has
been an almost permanent fixture outside several clinics
for years. Abortion providers such as the British Pregnancy
Advisory Service have collected thousands of accounts
from women they have treated about the activities outside
clinics and the impact it has had on them. In the past
year alone, even during lockdown, this harassment has
continued.

One woman, in Liverpool, reported in February:

“She told me that I should let God decide—that it will torture
me for the rest of my life and don’t let them do it. She told me her
daughter couldn’t have kids and I’m wrong for killing a baby…that
I’ll have no luck in the future if I kill a baby.”

Another woman, in Bournemouth, said in December 2020:

“My partner was waiting in the car and he had one woman
staring at him and walking around his car whilst showing him a
cross. Both my children (both under 4) were in the car waiting
with my partner…I felt uncomfortable walking out of the clinic
knowing they were there.”

The mother of a patient in Bournemouth just last week
said:

“The protester was stood by the entrance with a banner. My
daughter is autistic and this procedure is stressful and traumatic—and
when she realised they were outside it caused her to have a panic
attack”.
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Doctors and nurses are not immune to harassment,
either. In Brighton in October 2020, one reported:

“There was a man in the entrance lobby—my colleague didn’t
know what to do. He wouldn’t leave. He asked us if this was a
place where ‘you kill babies’, if I ‘agreed with murdering babies’,
and whether I was ‘happy to murder foetuses’.”

This is not a protest—the groups involved in this
activity are very clear that they are not seeking to
change lawmakers’minds or amend the abortion legislation.
Instead, they seek direct access to individual women
who have no choice but to approach them as they access
legal and essential healthcare. It is, quite simply, targeted
harassment.

The solution is simple and has been used successfully
across Canada, Australia and parts of the USA. We
need to protect women seeking confidential medical
care by making it clear that it is unacceptable to accost
a woman at a clinic gate, harass her and lie to her about
medical procedures.

We must also recognise that much of the legislation
has been thoroughly inadequate at addressing the problem.
I am sure the Minister will wish to mention that. The
only law that has ever been successful in solving the
problem at clinic levels is public space protection orders,
which enable a council to create its own local buffer
zone, but only three counties across the country have
them in place, leaving more than 90% of affected clinics
with nothing to protect them. That creates a postcode
lottery of protection from harassment, and that is just
not good enough. We need a national solution to this
national problem. I hope the Minister will consider the
impact of this activity on women, and I hope she will
recognise that, despite the existing law, it has continued
unabated for years.

Victoria Atkins: I am grateful to the hon. Lady for
setting out the case for this new clause, tabled by the
hon. Member for Ealing Central and Acton. As she
rightly identifies, it is supported by parliamentarians
from across the House. I approach this issue with the
respect that such a widespread array of support deserves.

We have looked into this issue and kept it under very
close review over the past few years, and I will set out in
a moment some of the steps we have taken. I want to be
very clear that I have sympathy for what the new clause
seeks to achieve, in that harassment and intimidation of
women who are seeking medical care is completely
unacceptable.

The hon. Member for Rotherham is right to emphasise
that this new clause is confined to a very narrow basis.
We are not debating the provision of abortion services;
we are talking about the public order element surrounding
clinics and hospitals. For the benefit of colleagues and
others who may be watching this debate closely, given
that we are looking purely at a public order issue, on a
very narrow basis, my Whips have concluded that this is
not a matter of conscience, so the matter is whipped. It
is in a different category from the wider issue of abortion,
about which Members have many varied and strongly
held opinions. We confine ourselves to the public order
element of what the new clause is trying to achieve.

We keep this matter under very close review. As the
hon. Lady knows, it is an offence under the Public Order
Act 1986 to display images or words that may cause
harassment, alarm or distress. The police have certain
powers under that Act if the purpose of the assembly is

to intimidate others into doing or not doing an act.
Clause 55 of this Bill strengthens those powers and
enables the police to place any necessary conditions on
such assemblies.

The power that has found resonance with local authorities
and has been upheld by the Court of Appeal recently is
the power under the Anti-social Behaviour, Crime and
Policing Act 2014 to implement public space protection
orders to create buffer zones around abortion clinics or
hospitals, when they are satisfied on reasonable grounds
that protests are having an unreasonable and persistent
detrimental effect on the quality of life of people in the
area. Three local authorities have imposed such orders
around particular clinics. Indeed, I am led to believe
that Ealing, which imposed the first such order, very
recently renewed it following its expiration.

Sarah Champion: I thank the Minister for recognising
that this is harassment rather than protest. Does she
share my frustration that more councils are not using
public detention orders?

Victoria Atkins: I will come to the figures in a moment
because they will, I hope, help the Committee understand
the approach that the Government are taking.

In the protests, or demonstrations—or however one
wants to describe them—there can be a range of activities,
and the hon. Lady has, understandably, focused on
some of the most upsetting forms of activity. There are
more peaceful ways of protesting, however, and I do not
think it would be right for me to pretend that every
single protest has the ability to harass and alarm in the
way in which she has said some protests do. The advantage
of PSPOs is that they are very local. They are brought
by local authorities in the circumstances of their area,
and the conditions imposed will reflect the conditions
of the protests faced outside service providers.

Mr Goodwill: I was going to make a similar point to
that made by the hon. Member for Rotherham. Is it not
the case that many local authorities find the process
complex and expensive? Will the Minister consider providing
a toolbox or other assistance to local authorities to
enable them to do this in a way that does not put them
outside their comfort zones in the areas in which they
have been working?

Victoria Atkins: Very much so. Indeed, that has been
part of our work with the review. We conducted the first
review in 2018 and, to put this in context—I will read
the figures out because I want to make sure they are
correct—of the 406 clinics and hospitals identified as
providing those services, providers told us that only 36
had stated that they experience any protest activity.

Sarah Jones (Croydon Central) (Lab): I am grateful
for the opportunity to state publicly that I very much
support the new clause. On the point that the Minister
has just made, in my local area abortion services can be
accessed in the large hospital. There is no protest there
because it is a large hospital with loads of people
coming and going for other things, but in areas with
stand-alone abortion clinics, we all know where they
are, and people are known to stand outside. Although I
understand the point about things being different in
different areas, when people are standing outside, holding
something and not saying anything, it is still enormously
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judgmental, scary and upsetting, even though what
those people are doing perhaps does not look to the
police to be as intimidating as it is. I am sure that some
turn away because they cannot face going past that.

Victoria Atkins: I accept that, and of course, women
can be in a distressed state when they are approaching
clinics. They may be in turmoil and may have questions
about what they are about to do—they may well have
doubts. I am sympathetic to the idea that not every
protest has to display the sorts of posters that the hon.
Member for Rotherham has described to unsettle or
upset women accessing those services.

I have a second set of figures. The figures are important
because we as a Government have to look at proportionate
responses. The first set of figures came out of the 2018
review. Since then, to come to the point made by my
right hon. Friend the Member for Scarborough and
Whitby, we have again asked service providers for their
views and whether there has been an increase or decrease
in activity. The figure I have been provided with is that
35 out of the 142 registered clinics are currently or have
recently been affected by protest activities. Five hospitals
have been affected. That compares with 32 clinics and
four hospitals being affected in 2018.

I am told, incidentally, that one of the clinics that had
been reviewed in 2018 has since closed down, so that
may explain that difference. I give the figures because
that is why we are concerned that a blanket ban across
all of the service providers may not be proportionate,
given that the majority of clinics and the overwhelming
majority of hospitals that provide these services do not
appear to have been affected by protest activity thus far.
That is why we believe that a localised approach of
PSPOs, with councils using the orders, is the way forward.

We have also looked very carefully at whether there is
work we can do to help councils understand the powers
that they have under the orders. Again, we believe that
the law is in a good place at the moment, but we very
much keep this under review.

Mr Goodwill: I thank the Minister for those assurances.
Would it also be the case that where an abortion clinic is
in a general hospital, the measure could unintentionally
prevent people from protesting against the closure of a
ward or a service, or trade unionists protesting about a
particular aspect of their employment rights?

Victoria Atkins: My right hon. Friend raises an important
point. That is why we have looked so carefully at the
universality of the measures put forward by the hon.

Member for Ealing Central and Acton and why we
believe that PSPOs, which are targeted and have been
upheld by the Court of Appeal, seem to be the most
effective way of managing these very difficult circumstances
outside particular service providers.

I appreciate that this may be corrected before Report,
but we are also concerned that proposed subsection (3)
of the new clause potentially includes medical practitioners
and others providing advice on abortion services within
the confines of the buffer zone—in other words, within
the clinic. Nobody—but nobody—would want that to
be an unintended consequence of the new clause. My
right hon. Friend has alighted on another unintended
consequence—that other forms of protest may be caught
by the new clause.

We very much understand the motivations behind the
new clause and the work that parliamentarians have
been conducting over recent years in order to shed light
on this issue, but the Government do not feel able to
support new clause 43.

Sarah Champion: I hear what the Minister says. I am
still very concerned that, by the Minister’s own figures,
we are looking at a quarter of clinics being targeted. I
am very concerned about the postcode lottery. Would
the Minister be open to my hon. Friend the Member for
Ealing Central and Acton working with her civil servants
to try to come back with a more appropriate wording
for Report?

Victoria Atkins: In fairness—I am sure the hon. Member
for Ealing Central and Acton will back me up on
this—we have been working. I do listen. I have meetings
with colleagues from across the House—both those
who support the intentions of the new clause and those
who do not. We must acknowledge that there are colleagues
and members of the public who want to defend their
right to make their feelings and their views known in
front of these service providers. I am very happy to
meet colleagues representing the range of opinions on
this issue. I have met the hon. Member for Ealing
Central and Acton several times and am very happy to
meet other colleagues, whichever side of the debate they
may stand on.

Sarah Champion: With those reassurances, I beg to
ask leave to withdraw the motion.

Clause, by leave, withdrawn.

Ordered, That further consideration be now adjourned.
—(Tom Pursglove.)

12.35 pm

Adjourned till this day at Two o’clock.
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Public Bill Committee

Thursday 24 June 2021

(Afternoon)

[STEVE MCCABE in the Chair]

Police, Crime, Sentencing and Courts Bill

2 pm

The Chair: All the previous requests from Mr Speaker
remain the same.

New Clause 44

DUTY ON HEALTH SERVICE BODIES TO HAVE DUE

REGARD TO POLICE COVENANT PRINCIPLES

“(1) In exercising in relation to England a relevant healthcare
function, a person or body specified in subsection (2) must have
due regard to—

(a) the obligations of and sacrifices made by members of
the police workforce,

(b) the principle that it is desirable to remove any disadvantage
for members or former members of the police workforce
arising from their membership or former membership,
and (c) the principle that special provision for members
or former members of the police workforce may be
justified by the effects on such people of membership,
or former membership, of that workforce.

(2) The specified persons and bodies are—

(a) the National Health Service Commissioning Board;

(b) a clinical commissioning group;

(c) a National Health Service trust in England;

(d) an NHS foundation trust.”.—(Sarah Jones.)

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 5, Noes 8.

Division No. 37]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

New Clause 45

OFFENCE OF ASSAULTING ETC. RETAIL WORKER

‘(1) It is an offence for a person to assault, threaten or abuse
another person—

(a) who is a retail worker, and

(b) who is engaged, at the time, in retail work.

(2) No offence is committed under subsection (1) unless the
person who assaults, threatens or abuses knows or ought to know
that the other person—

(a) is a retail worker, and

(b) is engaged, at the time, in retail work.

(3) A person who commits an offence under subsection (1) is
liable, on summary conviction, to imprisonment for a term not
exceeding 12 months, a fine, or both.

(4) Evidence from a single source is sufficient to establish, for
the purposes of this section—

(a) whether a person is a retail worker, and

(b) whether the person is engaged, at the time, in retail
work.

(5) The offence under subsection (1) of threatening or abusing
a retail worker is committed by a person only if the person—

(a) behaves in a threatening or abusive manner towards the
worker, and

(b) intends by the behaviour to cause the worker or any
other person fear or alarm or is reckless as to whether
the behaviour would cause such fear or alarm.

(6) Subsection (5) applies to—

(a) behaviour of any kind including, in particular, things
said or otherwise communicated as well as things done,

(b) behaviour consisting of—

(i) a single act, or

(ii) a course of conduct.

(7) Subsections (8) to (10) apply where, in proceedings for an
offence under subsection (1), it is—

(a) specified in the complaint that the offence is aggravated
by reason of the retail worker enforcing a statutory
age restriction, and

(b) proved that the offence is so aggravated.

(8) The offence is so aggravated if the behaviour constituting
the offence occurred because of the enforcement of a statutory
age restriction.

(9) Evidence from a single source is sufficient to prove that the
offence is so aggravated.

(10) Where this section applies, the court must—

(a) state on conviction that the offence is so aggravated,

(b) record the conviction in a way that shows that the
offence is so aggravated,

(c) take the aggravation into account in determining the
appropriate sentence, and

(d) state—

(i) where the sentence imposed in respect of the offence
is different from that which the court would have
imposed if the offence were not so aggravated, the
extent of and the reasons for that difference, or

(ii) otherwise, the reasons for there being no such
difference.

(11) In this section—

“enforcement”, in relation to a statutory age restriction,
includes—

(a) seeking information as to a person’s ages,

(b) considering information as to a person’s age,

(c) refusing to sell or supply goods or services, for the purposes
of complying with the restriction (and “enforcing” is
to be construed accordingly)

“statutory age restriction” means a provision in an enactment
making it an offence to sell or supply goods or services to a
person under an age specified in that or another enactment.

(12) In this section, “retail worker”—

(a) means a person—

(i) whose usual place of work is retail premises, or
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(ii) whose usual place of work is not retail premises but
who does retail work,

(b) includes, in relation to a business that owns or occupies
any premises in which the person works, a person who—

(i) is an employee of the business,

(ii) is an owner of the business, or

(iii) works in the premises under arrangements made
between the business and another person for the
provision of staff,

(c) also includes a person who delivers goods from retail
premises.

(13) For the purposes of subsection (12), it is irrelevant
whether or not the person receives payment for the work.

(14) In proceedings for an offence under subsection (1), it is
not necessary for the prosecutor to prove that the person charged
with the offence knew or ought to have known any matter falling
within subsection (12)(b) in relation to the person against whom
the offence is alleged to have been committed.

(15) In this section, “retail premises” means premises that are
used wholly or mainly for the sale or supply of goods, on a retail
basis, to members of the public.

(16) In this section, “retail work” means—

(a) in the case of a person whose usual place of work is
retail premises, any work in those retail premises,

(b) in the case of a person whose usual place of work is
not retail premises, work in connection with—

(i) the sale or supply of goods, on a retail basis, to
members of the public, or

(ii) the sale or supply of services (including facilities for
gambling) in respect of which a statutory age
restriction applies,

(c) subject to subsection (17), in the case of a person who
delivers goods from retail premises, work in connection
with the sale or supply of goods, on a retail basis, to
members of the public.

(17) A person who delivers goods from retail premises is doing
retail work only during the period beginning when the person
arrives at a place where delivery of goods is to be effected and
ending when the person leaves that place (whether or not goods
have been delivered).

(18) In this section, references to working in premises includes
working on any land forming part of the premises.”.—
(Sarah Jones.)

Brought up, and read the First time.

Sarah Jones (Croydon Central) (Lab): I beg to move,
That the clause be read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 46—Offence of assaulting etc. health and
social care or transport worker—

‘(1) It is an offence for a person to assault, threaten or abuse
another person—

(a) who works in health, social care or transport, and,

(b) who is engaged, at the time, in such work.

(2) No offence is committed under subsection (1) unless the
person who assaults, threatens or abuses knows or ought to know
that the other person—

(a) works in health, social care or transport, and;

(b) is engaged, at the time, in such work.

(3) A person who commits an offence under subsection (1) is
liable, on summary conviction, to imprisonment for a term not
exceeding 12 months, a fine, or both.

(4) Evidence from a single source is sufficient to establish, for
the purposes of this section—

(a) whether a person works in health, social care or
transport, and

(b) whether the person is engaged, at the time, in such
work.

(5) The offence under subsection (1) of threatening or abusing
a person who works in health, social care or transport (A) is
committed by a person (B) only if B—

(a) behaves in a threatening or abusive manner towards A,
and

(b) intends by the behaviour to cause A or any other
person fear or alarm or is reckless as to whether the
behaviour would cause such fear or alarm.

(6) Subsection (5) applies to—

(a) behaviour of any kind including, in particular, things
said or otherwise communicated as well as things
done,

(b) behaviour consisting of—

(i) a single act, or

(ii) a course of conduct.

(7) The Secretary of State must by regulations made by statutory
instrument define “health”, “social care” and “transport” for the
purposes of this section.

(8) For the purposes of deciding whether a person works in
health, social care or transport, it is irrelevant whether or not the
person receives payment for the work.’.

New clause 62—Assault due to enforcement of statutory
age restriction—

‘(1) This section applies to an offence of common assault that
is committed against a worker acting in the exercise of enforcing
a statutory age restriction.

(2) This section applies where it is—

(a) specified in the complaint that the offence occurred
because of the worker’s enforcing a statutory age
restriction, and

(b) proved that the offence so occurred because of the
enforcement of a statutory age restriction.

(3) A person guilty of an offence to which this section applies
is liable on summary conviction, to imprisonment for a term not
exceeding 12 months, or to a fine, or to both.

(4) In consequence of subsections (1) to (3), in section 39 of
the Criminal Justice Act 1988 (which provides for common
assault to be summary offences punishable with imprisonment
for a term not exceeding 6 months)—

(a) insert—

“(3) Subsection (1) is subject to section [Assault due to
enforcement of statutory age restriction] of the Police, Crime,
Sentencing and Courts Act (which makes provision for increased
sentencing powers for offences of common assault committed
against a worker acting in the exercise of enforcing statutory age
restrictions).”

(5) In this section—

“enforcement”, in relation to a statutory age restriction,
includes—

(a) seeking information as to a person’s age,

(b) considering information as to a person’s age,

(c) refusing to sell or supply goods or services,

for the purposes of complying with the restriction (and “enforcing”
is to be construed accordingly), “statutory age restriction” means
a provision in an enactment making it an offence to sell or supply
goods or services to a person under an age specified in that or
another enactment.

(6) This section applies only in relation to offences committed
on or after the day it comes into force.’.

Sarah Jones: It is a pleasure to serve under your
chairmanship, Mr McCabe. I rise to speak to new
clauses 45, 46 and 62. New clause 45 would introduce a
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new penalty for assaults on retail workers, with a 12-month
maximum. This issue has been debated in the House on
many occasions, and the Minister was in Westminster
Hall talking about it only a couple of weeks ago, so we
know that there is cross-party support for these measures.
New clause 45 replicates the Protection of Workers
(Retail and Age-restricted Goods and Services) (Scotland)
Act 2021 in introducing a new penalty for a range of
behaviours against retail workers and includes provision
for an aggravation when this occurs during the enforcement
of statutory age restriction. It is a comprehensive new
clause that defines this behaviour, retail worker, work
and premises. New clause 62 would introduce a specific
new offence with a specified penalty for assaults committed
as a direct result of workers enforcing statutory age
restrictions.

I thank the Co-operative party, the Union of Shop,
Distributive and Allied Workers, the British Retail
Consortium, the Association of Convenience Stores,
Tesco and others for their brilliant campaigning, in
many cases over a number of years, to achieve greater
protection for shop workers. They have been a huge
help with this Bill. I also pay tribute to my hon. Friend
the Member for Nottingham North (Alex Norris), who
has campaigned tirelessly for greater protections for
retail workers since he was elected, most recently through
his Assaults on Retail Workers (Offences) Bill. On
behalf of the Opposition, I also thank our shop workers,
who have made such an extraordinary contribution
throughout this pandemic.

Maria Eagle (Garston and Halewood) (Lab): Has my
hon. Friend heard, as I have in my constituency, that
assaults and threats towards shop workers have actually
worsened during the pandemic? They were at quite a
bad level before, but things are worse as a consequence
of the pandemic. Perhaps more thought therefore needs
to be given by this House to this kind of provision.

Sarah Jones: My hon. Friend is absolutely right. I will
shortly cite figures that bear out the suggestion that
assaults have increased during this period. We saw a raft
of assaults during periods in which provision of certain
foods was scarce, and when people objected to being asked
to wear masks. During covid, we have all come to recognise
the importance of shop workers in a way that we perhaps
did not previously, although we should have done.

As I have said previously in Committee, Labour
welcomes the new clauses that will increase the maximum
sentence for assaulting an emergency worker from
12 months to two years. However, the Government’s
decision not to include additional protections for shop
workers represents a failure to listen to voices from the
frontline and to recognise the exponential rise in abuse
of retail staff over recent years. Retail workers kept our
country fed, clothed and kept us going. However, many
faced unacceptable attacks while working to keep us
safe, from being spat at or punched to verbal abuse and
intimidation. Such attacks should be met with swift and
meaningful punishment, and yet the Government have
decided not to introduce additional protections at this
point. We ask them to think again.

In 2020, we saw a spike in abuse, threats and violence
against retail workers. The BRC annual retail crime
survey, which was released at the end of May, showed

that violence and abuse against shop workers continued
to grow to 455 incidents every day, representing a
7% increase on the previous year. ACS’s 2021 crime
report shows that greater action is needed to tackle
violence against shop workers. An estimated 40,000 violent
incidents took place in the convenience sector over the
past year, with approximately 19% resulting in injury.

Sarah Champion (Rotherham) (Lab): I support my
hon. Friend’s powerful speech. I am unsure whether she
has the gender breakdown for those figures, but in my
experience it is predominantly women who work at the
front of these shops and convenience stores, and attacks
are often unpleasant and misogynistic. Anything in
legislation that could prevent that sort of abuse would
be welcome.

Sarah Jones: My hon. Friend makes a good point. I
do not have those figures here, but we know that more
women than men are in such positions, so I imagine that
that breakdown would bear out what she says. She is
right that we should do everything we can to stop such
attacks.

More than 1.2 million incidents of verbal abuse were
recorded over the past year, with 89% of store colleagues
experiencing verbal abuse. Two of the top triggers of
violence are colleagues having to enforce age restriction
sales policies or refusing to serve intoxicated customers.
USDAW’s coronavirus survey, which was based on
4,928 responses, shows that since 14 March 2020, 62.2% of
retail workers were verbally abused, 29% were threatened
and 4% were assaulted. Last year, research conducted
by USDAW found that 88% of retail workers experienced
verbal abuse—in almost two thirds of cases, it was from
a customer—and 300,000 out of a 3 million-strong
workforce were assaulted. Only 6% of those incidents
resulted in a prosecution and a quarter of cases go
unreported altogether. It is therefore vital to introduce
new penalties to protect shop workers, deter offenders,
break the cycle of abuse and deliver justice to victims.
Abuse should not be part of someone’s day job. Nobody
should be treated with disrespect, spat at, bitten, grabbed,
sexually harassed or discriminated against at work.

I am pleased that Tesco recently got behind the
campaign to protect retail workers and that it supports
these new clauses. A constituent who works at the local
Tesco branch in Croydon recently emailed to talk about
her experience: “I’ve lost count of the times I have been
verbally abused and threatened while working. I am
forever looking over my shoulder. It is a way of life
where customers verbally abuse, threaten and attack
staff, and it is not right. This affects people in different
ways, mentally and physically, and they’re expected to
just carry on, which they have to do, because it is their
livelihood. This is not acceptable.”

As part of USDAW’s survey of violence, threats and
abuse against shop workers, respondents had the
opportunity to feed back their experiences. These are
some of the voices from the frontline:

“I had never cried in work until the first week of the lockdown.
I received constant abuse from nearly every customer during one
shift when the rules were changed so that we couldn’t accept
returns. I finally broke when one woman refused to leave the store
and insulted me and berated me for not doing the return. The
following day a man was very aggressive towards me for the same
reason and I could visibly see him twitching in a way that suggested
he was about to become violent. My job has become emotionally
draining and it is really starting to affect my mental health.”
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“Verbal and physical abuse from customers, it’s not nice, we are
only trying to enforce social distancing but customers are using
the trip to the shops as a day out and putting the staff at risk, then
we return to our families in fear and panic because of the small
minded stupidity.”

“I have been verbally abused by customers. Pushed by a
customer. Been told to shut up and ‘F-off’ when mentioning
limitations or the one way system.”

“I have taken abuse when having to remove items from the
customer because they wish to purchase more than the permitted
number of restricted items.”

“Customer using verbal abuse towards me, and being racist
towards me.”

“Constant verbal abuse/swearing. Customers spitting, coughing
and sneezing towards us on purpose.”

“I have been spat at, pushed and treated as if I wasn’t there.”

“We have been threatened with violence and have had to make
police reports about members of the public threatening to ‘bash
our faces in’ when we leave the store after our shifts. We are
regularly subjected to verbal abuse, usually surrounding low/zero
stock and restrictions on certain products.”

We will all have had cases such as these in our constituencies.
I had a case in which a customer pulled a knife on a
shop worker, because the shop worker would not sell
them alcohol when they were clearly intoxicated. In
some cases, people are very seriously assaulted as well.

Sarah Champion: In lots of my local shops, there is
just one person in the shop on their own; I wonder
whether that has also been my hon. Friend’s experience.
I am not sure whether that is because the shop is
owner-owned or because it is the victim of cut costs, but
it is very worrying.

Sarah Jones: My hon. Friend is absolutely right. I
was talking this week with some of the larger organisations,
and they made exactly that point: the very small convenience
stores are often in the most trouble, because there will
be only one person working there. A lot of supermarkets
have put in place all kinds of support—walkie-talkies,
cameras and security on the door—that provides some
element of security, but a small convenience shop cannot
meet those costs, and it is those individuals who are
most at risk.

In the recent Westminster Hall debate that I referred
to, the Minister referred to the Home Affairs Committee’s
survey, which also asked retail workers if they had
experienced violence and abuse. Some 12,667 people
responded, and that shows just how widespread the
problem is. The survey found that 87% of respondents
had reported incidents to their employer, but in 45% of
those cases, no further action was taken. Half of
respondents reported incidents to the police, but only
12% of those incidents led to an arrest. A third of
respondents did not report incidents to their employer
because they believed that nothing would be done, or
that it was just part of the job. Respondents felt that
better security at retail premises and more severe
punishments for offenders would help to prevent incidents
in the future.

The Minister talked about that survey in his speech,
and he said it was “terrible” that so many workers felt it
was just part of the job. We have the Minister saying it is
terrible; we have Labour saying that it is terrible; and we
have the big supermarkets, business CEOs, unions, the
Home Affairs Committee, the British Retail Consortium
and the Association of Convenience Stores saying that
it is terrible, so now is the opportunity to do something
about it.

The Minister may well repeat the argument that he
made in the Westminster Hall debate, namely that the
updated sentencing guidelines—they provide a welcome
list of aggravating factors to be considered in the case of
attacks on those who are providing a service to the
public—are enough. We do not believe that they are,
and we think the Government should go further. The
argument that protections for public service workers are
already enshrined in law does not suffice: if the Minister
looks at the data on how many people do not report
attacks and abuse because they think nothing will be
done, and at the tiny percentage of prosecutions, the
facts bear that out. Sentencing guidelines are important,
but if the number of prosecutions remains so low,
clearly something is not working.

Our new clauses are ready and have been rehearsed in
previous legislation. We know that we have a lot of
cross-party support. Members across the House are
calling on the Government to look again and do something
stronger, including Government Members, such as the
hon. Members for Stockton South (Matt Vickers) and
for Hazel Grove (Mr Wragg) and the right hon. Member
for Tatton (Esther McVey), SNP Members, Lib Dem
Members and, of course, many Labour Members.

In response to a recent written question on this
subject, the Minister said that the Government would
“continue to keep the matter under review and listen to the debate
on this matter.”

Well, we have had many debates and I know that he has
listened, so I hope that today he can provide a more
supportive response to these new clauses.

2.15 pm

New clause 46 would introduce a new penalty for
assaulting health and social care or transport workers,
with a 12-month maximum sentence. We tabled the new
clause because there have also been rising attacks on
key workers, and we believe that current protections are
not enough. It has been clear throughout the pandemic
that the emergency services, health and social care
workers, transport workers and shop workers have been
right at the frontline, risking their own health in order
to serve their communities. The Bill provides an opportunity
to extend similar protections to those key workers, who
have done so much for us. Now is our opportunity to
thank them for what they have done. Care workers look
after the vulnerable. Transport workers help us get to
where we need to be, keeping our country moving and
our communities connected. Key workers offer us comfort
and help when we need it.

A 2019 survey by the GMB found that care workers
had suffered more than 6,000 violent attacks resulting in
serious injury over the previous five years. Between 2013-14
and 2017-18, 6,034 violent attacks on care workers
resulting in serious injury and were reported to the
Health and Safety Executive, and 5,008 workers were so
seriously injured that they had to take at least seven
days off work.

A 2019 survey by the National Union of Rail, Maritime
and Transport Workers found that a massive 72% of
frontline transport workers experienced workplace violence
in 2019 alone. Of those, nearly 90% had been subjected
to violence on multiple occasions. The most common
form of attack is verbal abuse, with over 90% of victims
experiencing that. Transport workers also described
being spat at, sexually assaulted, racially abused and
threatened with violence or physical assault.
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Shockingly, nearly a quarter of transport workers
have been physically assaulted at work over the past
year. One rail worker said:

“I have been assaulted more times in the railway in a year than
as a prison officer of 15 years.”

A London underground worker said:

“Lone working is the single most important and common
factor in the sharp rise of workplace violence. 90% of the time,
the criminals say things like ‘you can’t stop me, you’re alone’.”

Another said:

“Member of the public came up to me and told me he was
going to take me round the back of the station and rape me.”

On 22 March last year, while on duty at Victoria
station, Belly Mujinga was spat at by a man who said
that he was infected with covid-19. Eleven days later,
she died from coronavirus. Belly’s family are still fighting
for some justice over her case. With new clauses 45, 46
and 62, we have an opportunity to pass legislation that
would deter people from assaulting, attacking or abusing
workers such as Belly.

Given all the debates that have already taken place on
this subject, I hope that it would be hard for the
Government not to accept the new clauses. Workers
deserve dignity and respect at work. We are ready to
work with the Government to improve this legislation,
to protect our key workers and ensure that the system
can deliver them the justice they deserve.

The Parliamentary Under-Secretary of State for Justice
(Chris Philp): I thank the shadow Minister, my constituency
neighbour, for introducing these new clauses. I join her
in paying tribute to the retail workers and others who
have kept our country going over the past 12 to 18 months,
often in difficult circumstances. I know that we are all
very grateful for what they and others have done. I have
a great deal of sympathy for retail workers. My first
regular paid job was in Sainsbury’s at West Wickham,
which the shadow Minister will know is a short distance
from the boundary of her constituency.

We take the issue seriously and, as the shadow Minister
said, we had a Westminster Hall debate on this topic
three or four weeks ago, when a number of Members
described various forms of abuse and assault that their
constituents had suffered. Most of the assaults given as
examples would have been charged not as common
assault with a maximum sentence of six months, but as
a more serious form of assault—for example, assault
occasioning actual bodily harm, which carries a maximum
sentence not of a year, as per the new clause, but of
five years. Indeed, in more serious cases involving knives
and so on where people are convicted of grievous bodily
harm with intent to commit grievous bodily harm, the
maximum sentence is not a year, as per the new clause,
but life.

There are a number of criminal offences on the statute
book that cater for the serious offences described graphically
in that Westminster Hall debate. In such cases, a charge
should be laid and a higher sentence—higher even than
that contemplated by the new clause—could and should
be given.

There is also the question of whether current law
adequately recognises retail workers and other public
workers when a sentence is being passed. The law
already recognises that such people are to be treated
somewhat differently if the victim is, for example, working
in a shop, and the sentencing guidelines, which the

shadow Minister mentioned and which were updated a
few weeks ago, make it clear that if there are aggravating
factors the sentence passed will be longer than it otherwise
would be. The fourth aggravating factor on the list is an

“offence committed against those working in the public sector or
providing a service to the public”.

That would obviously include retail workers, transport
workers and others.

Not only do we have offences on the statute book
already—many of which have much longer maximum
sentences than the maximum called for by the new
clause, such as five years for actual bodily harm—but
the fact that the victim was providing a service to the
public already represents an aggravating factor that
leads to a longer sentence.

On particular things that have happened during covid,
the case of Belly Mujinga, which the shadow Minister
mentioned, occurred at Victoria station. I think Belly
Mujinga worked for Southern Railway, which is the
company that serves our two constituencies. The new
Sentencing Council guidelines published a few weeks
ago incorporated some revisions, which I think help.
There is a new aggravating factor of deliberate spitting
or coughing. A new factor—

“Intention to cause fear of serious harm, including disease
transmission”—

increases culpability, which increases the sentence.

Therefore, if that person’s action—this would apply
to a case such as that of Belly Mujinga—included such
an intention, that is taken to increase the culpability of
the offender. Those changes were made to the sentencing
guidelines a few weeks ago, so we have offences on the
statute book with long maximums such as five years, or
life for GBH with intent. We have aggravating factors
that apply in respect of retail workers, and indeed other
people serving the public. We have new sentencing
guidelines, which speak to things such as spitting and
causing fear of serious harm in relation to transmissible
diseases.

Is there a problem? Yes, there is, but I do not think
that it is with the sentences; it is with the reporting and
the prosecutions. Shockingly, in a survey prepared for
the Home Affairs Committee that I think the shadow
Minister has seen—I referred to it in our Westminster
Hall debate—of the 8,742 shop workers responding
who had been victims of this sort of crime, only
53% reported the offence to the police. Half the victims
did not even report it, so we need to do a lot more to
make sure that victims report this crime.

Sarah Jones: The Minister is making the arguments
that I thought he would. They are perfectly reasonable,
but I come back to him on the point that one of the
problems is the tiny proportion of prosecutions and
another is the huge increase in assaults against all these
groups of people. He makes the point that a lot of
people do not report these crimes, but Parliament and
the Government could send a strong message, as the
Government did with war memorials: they said that
they were not necessarily expecting lots of prosecutions,
but they wanted to send a strong message to the public
about the importance of memorials.

For Parliament to send a strong message would be a
really powerful way of encouraging shop workers to
report these crimes. Although sentencing guidance is
important, I do not think that the public know about it
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or would be able to tell us that it was changed a few
weeks ago, whereas making it clear that this is something
we want to set out in law would send a message to all
those people who do not report these crimes. It might
help.

Chris Philp: I think the sentencing guidelines are
important. Addressing coughing, spitting and causing
fear of infectious disease transmission is important, as
is the recognition that public sector workers and people
providing a service to the public get in the sentencing
guidelines. The shadow Minister says that they are not
important; I think they are, because they are what the
judge looks at, day in, day out, when deciding what
sentence to hand down.

When it comes to getting more incidents reported,
investigated and then prosecuted, we first need to look
at why people are not reporting them. Again, the survey
sheds light—3,444 people replied to this question. The
top reason for not reporting the offence, cited by more
than a third of respondents, was

“I did not believe the employer would do anything about it”.

Shockingly, the second was

“I believed it was just part of the job”,

which of course it is not; the third was

“I considered the incident too minor”;

and the fourth was

“I did not believe the police would do anything about it”.

Clearly there is a perception issue around this crime
that we need to sort out. The Minister for Crime and
Policing is leading a taskforce designed, first, to get
employers to better support their employees when it
happens. Although 87% of people—almost all—tell their
employer, only 53% report it to the police. I infer by
subtracting one number from the other that in 34% of
cases, employers who know about the crime are not
supporting their employees to report it to the police.
Employers need to do more. To be honest, I think that
the police will be doing more in this area as well, guided
and encouraged by the taskforce that the Minister for
Crime and Policing is running. We have the laws and we
have the aggravating factors, but we need more reporting
and more investigation, and there is a taskforce dedicated
to doing that.

Let me make a couple of specific comments on new
clause 45—the retail worker clause—and new clause 46,
which would add health and social care workers and
transport workers, who of course are very important
but are also protected under the Sentencing Council
guidelines because they are both in the public sector
and providing a service to the public. Even taken together,
the two new clauses arguably have some omissions. For
example, teachers—who I would say deserve no less
protection than the other groups—are not mentioned at
all; nor are people who serve their communities doing
refuse collection or work in parks. All kinds of other
workers who serve the public or work in the public sector,
and who are equally deserving of protection, are not
mentioned in the new clauses, but all those people are
rightly covered by the Sentencing Council guidelines.

There is more work to do, which the taskforce is doing.
We need retail employers to support their staff much more,
and we need the taskforce to do its work of increasing
reporting and prosecutions, but the offences are on the
statute book already, with maximum sentences of five years

—or even life, for GBH with intent. The aggravating
factors are there, so let us get these crimes reported and
get them prosecuted. That is how we will protect retail
workers.

2.30 pm

Sarah Jones: The arguments about under-reporting
make our case for us. People would be much more likely
to report these things if they knew that a specific
sentence had been identified, and if they knew that
Parliament and the law were on their side. I think that
would make a huge difference to the reporting.

I am grateful that the Minister acknowledges that
there is more work to be done in this space. I know
about the taskforce that the policing Minister is undertaking,
and he is right to say that employers need to do more. I
stress, however, that it is not often that employers and
trade unions are absolutely as one, but on this issue they
are absolutely agreed that something is needed. They
are the ones with experience of life on the ground in
shops and retail spaces, and this is what they are calling
for. I will not press the new clause to a vote now, but I
am sure we will want to return to it on Report. I beg to
ask leave to withdraw the motion.

Clause, by leave, withdrawn.

The Chair: New clauses 46 to 55 have already been
debated, so we now come to new clause 56. I understand
that Siobhain Baillie wishes to speak to new clause 56.

New Clause 56

MAXIMUM SENTENCES FOR CAUSING OR ALLOWING A

CHILD OR VULNERABLE ADULT TO SUFFER SERIOUS

INJURY OR DEATH

‘(1) Section 5 of the Domestic Violence, Crime and Victims
Act 2004 is amended as follows—

(a) in subsection (7), for “a term not exceeding 14 years”
substitute “life”, and

(b) in subsection (8), for “10” substitute “14”.

(2) Schedule 19 of the Sentencing Act 2020 is amended by the
insertion of the following after paragraph 20—

“Domestic Violence, Crime and Victims Act 2004

20A An offence to which section 5(7) of the Domestic Violence,
Crime and Victims Act 2004 applies.”’ —(Siobhan Baillie.)

This new clause seeks to increase sentencing levels under section 5 of
the Domestic Violence Crime and Victims Act 2004 (causing or
allowing a child or vulnerable adult to suffer serious injury or death) by
raising the death offence to life imprisonment, and the “serious injury”
offence to 14 years.

Brought up, and read the First time.

Siobhan Baillie (Stroud) (Con): I beg to move, That
the clause be read a Second time.

New clause 56, which was tabled by my hon. Friend
the Member for Tonbridge and Malling (Tom Tugendhat),
centres on the experiences of a young boy called Tony.
It would amend section 5 of the Domestic Violence,
Crime and Victims Act 2004, raising the sentence for
the death offence to life imprisonment, and that for
serious injury to 14 years.

Young Tony Hudgell is an inspirational young man
from Kings Hill in Kent. His loving adoptive parents,
Paula and Mark, have campaigned tirelessly against
child cruelty alongside providing Tony with a safe, secure
home. At around 41 days old, Tony, as a tiny baby, did
not have a safe, secure home. He was abused so severely
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by his biological parents that he was left with eight
separate fractures to his tiny body. He suffered from
septicaemia, and he had an extended period of excruciating
pain before he was taken to hospital. At hospital, Tony
required multi-organ support in intensive care, and he
suffered respiratory distress. His injuries were so bad
that baby Tony had to have both of his legs amputated.

Take a moment to imagine that the only life that baby
Tony knew was one of pain and torture from the people
who should have loved him most. During sentencing,
His Honour Judge Statman said that he had thought
long and hard about the manner in which Parliament
had provided for the maximum sentence in such cases,
and while he would not be allowed to go behind Parliament’s
enactments, he could not envisage a worse case than
Tony’s.

That level of cruelty is, thankfully, rare, and I am of
the view that we should not legislate, amend or fiddle in
this place unless there is a clear need to do so. Rare or
not, however, the British public rightly expect our judiciary
to have extensive powers to deal justly with perpetrators
of such devastating harm to babies, children or vulnerable
adults. I respectfully contend that the current maximum
sentence of 10 years does not adequately reflect the
gravity of cases at the upper end of seriousness.

All victims of section 5 offences will be vulnerable,
which increases the seriousness of those offences. It is
my assessment that a section 5 offence is in some respects
more stringent than unlawful act manslaughter. That
leads to inconsistencies, because section 5 requires there
to be a serious risk of physical harm. In this Bill, we are
also considering, in clause 65(2), raising the maximum
sentence for causing death by dangerous driving from
14 years’ imprisonment to life imprisonment. There is
no requirement that the driver appreciated that their
driving was dangerous, giving rise to a risk of serious
injury.

Similarly, the serious injury offence can involve lifelong
harm inflicted over many weeks and months. Despite
the infliction of injury not being intentional, the level of
culpability remains extremely high, given that the
defendant’s relationship to the victim is typically as a
parent or other position of responsibility. I therefore
ask Ministers to consider the anomaly in the current
sentencing scheme, in that the section 5 offence—the
death offence—has a maximum sentence that is out of
step with similar offences. Over the past decade or so,
Parliament and the courts have appreciated the increased
seriousness in cases involving deaths, and sentences
handed out by the courts have reflected that.

The section 5 offence is listed in schedule 18 to the
sentencing code for the purposes of the dangerousness
regime, enabling an extended determinate sentence to
be imposed. The need for additional licence periods and
conditions in the most serious cases is therefore already
recognised. An increase in the maximum sentence for
the death offence would be in keeping with that trend.
Similarly, the serious injury offence can involve lifelong
harm inflicted over many weeks and months. Despite
the infliction of the injury not being intentional, the
level of culpability remains extremely high. A 10-year
maximum sentence is not reflective of the seriousness of
the offence.

I conclude by referring back to the brave heroes
behind this request. Tony and his adoptive parents,
Paula and Mark, have fought hard, and Tony is living a
good, healthy life. I really look forward to hearing from
the Ministers and other members of the Committee, if
they choose to comment.

Sarah Champion: I thank the hon. Member for Stroud
for moving the new clause tabled by the hon. Member
for Tonbridge and Malling. The hon. Member for Stroud
has done the legal bit, and I am going to do the
emotional, child abuse bit.

I think all hon. Members know who Tony is, because
he is on BBC Breakfast a lot. He is a little lad. I do not
know how old he is now—probably about eight. His
legs are amputated, but he has been doing a walk
around his local park every day to raise money for the
NHS. I did not realise until very recently that he was the
Tony this law is named after. It was only when I saw him
and his adoptive parents on BBC Breakfast making the
argument for this that I thought, “This is an obvious
legal change that clearly needs to be made.”

Under current law, 10 years is the maximum sentence
that judges can impose when someone has been convicted
of child cruelty, causing harm or allowing a child to die
or suffer serious physical harm. It is just madness!
Someone who is guilty of intentionally causing grievous
bodily harm to an adult can face a life sentence in the
most severe cases, so I do not know why this cap of
10 years is in place. Surely, for offences that result in
severe physical harm to children and lifelong harm,
which will be much longer than lifelong harm to an
adult, courts ought to be able to impose the sentence
that they think is most fitting.

The proposed change to the law follows the tireless
campaigning by the adoptive parents of Tony Hudgell.
As the hon. Lady said about the injuries inflicted on
Tony, it is truly unimaginable that someone could
consciously do that. A change in the law would give the
judges the discretion they need to pass longer sentences,
including in the most horrific cases such as Tony’s. We
are thankfully talking about a relatively small number
of cases. In the past five years, there were an average of
68 child deaths a year caused by assault or undetermined
intent. Child homicides are most commonly caused by a
parent or step-parent. Children under the age of one
are the most likely group to be killed by another person.

National Society for the Prevention of Cruelty to
Children analysis of police data from across the UK
shows that there were 23,529 child cruelty or neglect
offences recorded by the police in 2019-20. Although
there are significant variations among regions and nations,
it is extremely concerning that the police-recorded child
cruelty and neglect offences have risen by 53% in the
past three years. I am perversely curious to see the data
that comes out of this past year, because anecdotally I
understand, from my police force and from what we are
reading, that the levels of child abuse have escalated
under lockdown. That should not come as a surprise,
but it is deeply chilling to all of us.

The latest ONS figures available for England and
Wales are from 2018: 500 offenders were sentenced for
offences of cruelty and neglect of a child; 114 of those
offenders received an intermediate custodial sentence;
and 220 received a suspended sentence.
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Over the past year, the NSPCC has seen the impact of
the coronavirus pandemic on physical abuse, as I mentioned.
Calls to its helpline surged through the pandemic to
record numbers. Tony’s case represents the most severe
form of physical abuse. However, while extreme, it is not
an isolated example. There have been a number of court
cases and serious case reviews containing disturbing
details of how children have been severely physically
abused, often over a prolonged period. Alongside that,
it is important that we see wider changes, including
greater public awareness, so that adults can spot the signs
of abuse and reach out if they have concerns about a
child, and additional resources for local authorities, so
that early intervention services and children’s social care
can respond effectively when they think a child is at risk.

Cuts to funding and the rising demand for support
has meant that local authorities are allocating greater
proportions of their spending to late intervention services,
while investment in early intervention is in many cases
just not there. Early intervention is my personal crusade
because, surely, prevention at the earliest possible time
is what we all ought to strive for. We need to see a
child-focused justice system that does not exacerbate
the trauma that young victims and witnesses have already
experienced. Positive experience of the justice system
can help them move forward, but negative experience
can be damaging and, for some children, retraumatising.

We need increased capacity and investment in the
criminal justice system, so that policy and procedures
may progress cases efficiently and delays may be reduced.
Children need to have access to specialist assistance
measures in court, such as assistance from a registered
intermediary who can support a young victim or witness
in giving evidence. Therapeutic support for children
who have been experiencing abuse and neglect needs to
be universal and easily accessible. That is vital to enable
children to process the trauma that they have experienced,
to begin to heal and to move forward.

I understand and know that the ability to impose
a stronger sentence is not the panacea, but it is really
important that at the very least, child abuse is on
a parity with adult abuse in terms of sentencing. I hope
that the Ministers will support the new clause and, by
doing so, show their dedication to tackling child abuse
and to proportionate sentencing for that horrendous crime.

Chris Philp: The case of Tony Hudgell is truly heart-
breaking. The abuse that he suffered at the hands of his
birth parents is shocking beyond expression. In fact, I
met his adopted mother, Paula, only a few months ago.
We discussed the case and what happened at some
length. It is something that I have become personally
acquainted with not so long ago.

It is worth making it clear that where it is possible to
prove who specifically inflicted the abuse, these offences
do not need to be charged and instead the more usual
offences can be charged, such as grievous bodily harm
with intent, which carries a maximum sentence of life.
The problem that arises in cases like Tony Hudgell’s is
where it is not possible to prove specifically who it was
who carried out the offence. He had two birth parents
and it could have been either of them.

As I understand it from that case, there was no way
that the court, the prosecution or the police could prove
which of the two birth parents it was. That means they
could not be charged with the regular offence—such as

GBH with intent—that would have carried a life sentence.
Instead, therefore, they fell back on the other offence,
which we are debating now: causing or allowing, in which
it cannot be proved that someone actually did it, but we
can say they allowed it. If people cause or allow the death
of a child or vulnerable adult, the maximum penalty is
14 years or, in the case of causing or allowing serious
physical harm to a child or vulnerable person, a maximum
of 10 years. That was the offence charged in the Hudgell
case.

I have been informed that we have conducted a
review of charges under the clause, and my understanding
is that the only instance where the judge went all the
way up to the maximum of 10 years was in that case. It
is clear from the sentencing remarks that the judge
would have gone further, but I think it is the only case
where the judge has gone to the maximum.

Even though the case is the only one, it is so appalling,
and I have discussed it with the Lord Chancellor, who
will look at it again. It is a delicate area of law to pick
through because it cannot be proved that it was the
particular person who has been convicted—it could have
been one of two—and it therefore requires a bit of thought.

2.45 pm

There are similar offences under the Children and
Young Persons Act 1933, which might merit similar
reform—a similar increase in sentence. We do not want
to overlook that. I am not announcing Government
policy, but articulating a consideration.

Maria Eagle: You are only the Minister.

Chris Philp: I am not Lord Chancellor, though.

We might separate the “cause” part from the “allow”
part because “cause”and “allow”are somewhat different.

Maria Eagle: If we separated “cause” and “allow”,
would we not be in the same position of not being able
to prove which of the parents did the deed?

Chris Philp: The “allow” part could conceivably apply
to both where there are two parents. It can probably be
established that they must have been aware of the abuse
because they must have noticed the kind of abuse we are
talking about, but it cannot necessarily be proved that
they did it or even that they caused it. Currently, it is
“cause or allow” in the same offence, with the same
maximum penalty. One could make a case that the
“cause” bit is more serious than the “allow” bit, so they
might have different maximum sentences. I have a
commitment from the Lord Chancellor that I can relay
to the Committee.

Maria Eagle: I am going to be pedantic now, but if
the offences are separated yet the cause cannot be
proved, the charge will have to be on the “allow” bit,
which is the lower level of offence.

Chris Philp: Yes. We could have different maximum
penalties for each of those, and even the lower one
could be higher than the current penalty, so we could
still make progress from where we are today.

I have a commitment from the Lord Chancellor that
he will look at this in broadly the way that I described,
also looking at the 1933 Act.
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Sarah Champion: I am listening intently to the Minister.
Is it his assumption that the Lord Chancellor will look
at this before Report?

Chris Philp: Honestly, I would not have thought so.
That is only a week and a half away, but I will pass that
representation on. I know hon. Members want to hear
at an early stage, such as Report.

Sarah Champion: It is only so that we do not lose the
legislative opportunity.

Chris Philp: I understand. I will convey the hon. Lady’s
point. As I have said two or three times previously, there
are several other Bills in this Session that might be
suitable for reform. This is not a “one chance and it
is gone” situation. My main purpose in speaking today
was, first, to pay tribute to Tony’s adoptive parents and
to Tony for his bravery, having suffered such appalling abuse,
but also to tell the Committee that the Lord Chancellor
is actively and seriously considering this important area.

Siobhan Baillie: We will follow the matter through,
but in view of the Minister’s comments and the Lord
Chancellor’s commitment, I shall not press this to a
vote today. I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

The Chair: New clauses 57 to 59 have already been
debated.

New Clause 60

TIME LIMITS FOR PROSECUTIONS FOR COMMON ASSAULT

IN DOMESTIC ABUSE CASES

‘(1) The Criminal Justice Act 1988 is amended as follows.

(2) At the end of section 39 insert—

“(3) Subject to subsection (4) below, summary proceedings for
an offence of common assault or battery involving domestic
abuse may be brought within a period of six months from the
date on which a report of the offence was made to the police.

(4) No such proceedings shall be brought by virtue of this
section more than two years after the commission of the offence.

(5) For the purposes of this section “domestic abuse” has
the same meaning as in section 1 of the Domestic Abuse
Act 2021.”’—(Alex Cunningham.)

This new clause seeks to extend the existing six month time limit for
common assault in cases of domestic abuse.

Brought up, and read the First time.

Alex Cunningham (Stockton North) (Lab): I beg to
move, That the clause be read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 61—Discretion to bring proceedings in a
case of common assault involving domestic abuse—

‘(1) The Criminal Justice Act 1988 is amended as follows.

(2) At the end of section 39 insert—

“(3) Any limitation of time on the bringing of proceedings in a
case of common assault or battery involving domestic abuse shall
not apply if, in the opinion of the court, it is in the interests of
justice for proceedings to be brought.

(4) For the purposes of this section “domestic abuse” has the
same meaning as in section 1 of the Domestic Abuse Act 2021.”’

This new clause seeks to give magistrates discretion to extend the
reporting period beyond six months in cases where someone hasn’t
reported it sooner due to domestic abuse.

Alex Cunningham: New clauses 60 and 61 were tabled
by my right hon. Friend the Member for Normanton,
Pontefract and Castleford (Yvette Cooper), whom I
commend for her considered and forensic work on this
issue. Our consideration of the matter is particularly
timely, as the national lockdowns of the past year have
seen an associated increase in domestic abuse. The
crime survey for England and Wales showed that 1.6 million
women and 757,000 men had experienced domestic
abuse between March 2019 and March 2020, with a
7% growth in police-recorded domestic abuse crimes.
The national domestic abuse hotline saw a 65% increase
in calls during the first lockdown last year. Research by
Women’s Aid discovered that one in seven victims currently
enduring abuse at the hands of their partners said that
it had got worse in the wake of the pandemic. It has
been called an epidemic within the pandemic, and the
time is ripe to improve the criminal justice response to
these awful offences.

Women experiencing domestic abuse often delay
reporting incidents of common assault to the police.
Sometimes that is because they feel traumatised or
unsafe immediately after the incident. Sometimes it
may be because they have an ongoing relationship with
the perpetrator. Sometimes it might just be because
they are dealing with the traumatic and logistical challenges
of fleeing the abuse. Because of the six-month time
limit on charging summary common assault offences,
by the time that many women have the courage to come
forward and are ready to speak to the police, they are
told that the charging time limit has passed and that
there are no further opportunities for them to seek
justice against their perpetrator.

Even when women do report within the six-month
time limit—say, three or four months after the incident—
their cases can be timed out because the police, for whatever
reason, do not complete their investigation within the
time remaining. As a result, many victims are left feeling
unsafe and unprotected from their perpetrators, who
might continue to harass, stalk and terrorise these women
for a long time to come.

New clause 60 would address this issue by changing
the time limit for common assault prosecutions in
domestic abuse cases, so that it was six months from the
time of reporting rather than six months from the time
of the offence. It would provide that charges still needed
to be brought within two years of the offence. That
would give survivors of domestic abuse longer to report
to the police, but it would also retain a time limit to
ensure that there was a safeguard against cases being
dragged out.

New clause 61 would address the same issue, but take
a different approach by introducing discretion for
magistrates to extend the six-month time limit in cases
in which someone has not come forward to report an
assault, because of domestic abuse. Taken together, the
new clauses would extend the window in which victims
can access justice safely, while ensuring that the police
conducted common assault investigations expeditiously.
Both new clauses have the support of Refuge, Women’s
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Aid, the Centre for Women’s Justice and the Domestic
Abuse Commissioner. I look forward to the Minister’s
considered remarks on both approaches later in our
debate.

To illustrate the importance of reform in this area, I
will share some testimony from a victim of these deplorable
crimes that has been shared by Women’s Aid, because it
is important that we listen to the voices of women who
are calling for this change. This woman said:

“I am a victim of domestic abuse. I was in a violent relationship
that ended late last year when I decided to leave. I have 4 accounts
of physical assault which were sent to the CPS with evidence by
the police.

I had a phone call from my police officer explaining that the
CPS have come back and said that they are charging my abuser
with only 2 counts of assault, as the other 2 accounts of assault
are outside of the 6-month prosecution limit…It took strength
and courage for me to come forward and now I’m being dismissed.”

I will finish with a quote from my right hon. Friend
the Member for Normanton, Pontefract and Castleford,
who puts it so well:

“Too many domestic abuse cases are currently not prosecuted
because they are timed out by a six-month limit on common assault
prosecutions. But unlike with other crimes, in domestic abuse
cases, there are obvious and serious reasons why victims may take
more time to report the abuse to the police, especially where there
is an ongoing abusive relationship. This means many women who
do find the courage to come forward and report these incidents are
being badly let down because time has run out and the perpetrator
is never charged. That can leave victims feeling more vulnerable
than ever, while the perpetrators go on to commit more crimes.”

My right hon. Friend says that if the Government are
serious about tackling violence against women and
girls, they have to tackle this injustice. She is exactly
right. We have heard much from the Government,
throughout these Bill Committee proceedings, about
how seriously they take tackling violence against women
and girls, so I hope that they listen seriously to these
calls for change and accept these new clauses.

The Parliamentary Under-Secretary of State for the
Home Department (Victoria Atkins): I can be brief in
responding. I have met the right hon. Member for
Normanton, Pontefract and Castleford to discuss a
particular case in her constituency that appeared, on
the face of it, to fall within the circumstances that she is
trying to address through these new clauses. I take very
seriously the concerns of the right hon. Member and,
indeed, those of Refuge and Women’s Aid, and I am
pleased to tell the Committee that we are looking into
this issue very carefully.

The Committee will appreciate that we need to measure
the problem and understand the scale of it before we
can put measures before the House, or indeed in our
domestic abuse strategy. On the basis that we are looking
into this issue seriously and gathering the data—on the
understanding that this is an active piece of work by the
Government—I understand that the hon. Gentleman
might be minded not to push the new clause to a vote
on this occasion.

Alex Cunningham: The Minister is correct: I do not
intend to push this new clause to a vote at this stage.
However, my right hon. Friend might well choose to
push it to a vote later in the process. I beg to ask leave to
withdraw the motion.

Clause, by leave, withdrawn.

New Clause 63

OFFENCE OF REQUIRING OR ACCEPTING SEXUAL

RELATIONS AS A CONDITION OF ACCOMMODATION

“(1) It is an offence for a person (A) to require or accept from
a person (B) sexual relations as a condition of access to or
retention of accommodation or related services or transactions.

(2) For the purposes of this section, A is—

(a) a provider of accommodation,

(b) an employee of a provider of accommodation,

(c) an agent of a provider of accommodation, or

(d) a contractor of a provider of accommodation.

(3) A person guilty of an offence under this section is liable on
conviction on indictment to imprisonment for a maximum of
7 years.”—(Alex Cunningham.)

This new clause would create an offence of requiring or accepting
sexual relations as a condition of accommodation, sometimes known as
“sex for rent”. This would be punishable on indictment with a prison
term of a maximum of 7 years.

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 64—Offence of arranging or facilitating
the requirement or acceptance of sexual relations as a
condition of accommodation—

“(1) It is an offence for a person, who may be a publisher, to
arrange or facilitate an offence under section [offence of requiring
or accepting sexual relations as a condition of accommodation].

(2) A person commits an offence if they intend to arrange or
know that their actions would facilitate an offence under section
[offence of requiring or accepting sexual relations as a condition
of accommodation].

(3) A publisher commits an offence if they—

(a) know they are arranging or facilitating an offence
under section [offence of requiring or accepting sexual
relations as a condition of accommodation]; or

(b) reasonably should know their actions would enable the
arrangement of or facilitate an offence under section
[offence of requiring or accepting sexual relations as a
condition of accommodation]; or

(c) were informed that their actions had enabled the
arrangement of or facilitated an offence under section
[offence of requiring or accepting sexual relations as a
condition of accommodation], and they failed to take
remedial action within a reasonable time.

(4) A person found guilty of an offence under this section is
liable on conviction on indictment to a fine of £50,000.”

This new clause is contingent on NC63. It creates an offence of
arranging or facilitating an offence of requiring or accepting sexual
relations as a condition of accommodation. This is intended to capture,
for example, publishers or hosts of advertisements for such arrangements.
The penalty for this offence would be a fine of £50,000.

Alex Cunningham: Before I speak to these clauses, I
must congratulate my hon. Friend the Member for
Hove (Peter Kyle) on his tireless work in bringing
attention to the terrible crime of sex for rent, as well as
on his work on the topic of criminal child exploitation,
which I will come to in due course. As my hon. Friend
wrote to the Lord Chancellor back in January, the
Opposition believe that people must be able to live in a
safe home, free from the risk of exploitation, yet today
many vulnerable young people in particular are being
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[Alex Cunningham]

coerced into engaging in sex simply to keep a roof over
their head. They are forced into the horrific situation of
giving sex for rent, something that, to most, is unthinkable,
yet this is by no means rare or unusual. Research by the
housing charity Shelter estimates that 30,000 young
women have been propositioned with sex-for-rent offers
since the beginning of the pandemic. Meanwhile,
investigations by the Daily Mail have found lists of
sex-for-rent advertisements on the website Craigslist,
with telephone numbers of landlords included.

While offering sex for rent is technically incitement to
prostitution and a crime under section 52 of the Sexual
Offences Act 2003, at present the legal framework requires
the victim to self-define as a prostitute in order to
secure a conviction. Not only is this morally wrong, it
acts as a clear disincentive to victims of this repugnant
crime coming forward to the police. It is little wonder,
therefore, that despite up to 30,000 people being
propositioned with sex-for-rent offers during the pandemic
alone, only a handful of charges have ever been brought
against offenders using existing legislation. Despite repeated
warnings from campaigners and the Opposition, the
Government have done little to halt the sex-for-rent
phenomenon. In particular, they have failed to create a
new specific offence of sex for rent. That is why the
Opposition have tabled new clause 63, which would
create a new specific offence of requiring or accepting
sexual relations as a condition of accommodation.

Sarah Champion: I fully support the arguments that
my hon. Friend is making and the new clauses that he
has tabled. They lead into arguments that I have been
making myself, in that I do not think one ought to be
able to buy consent, and that is fundamentally what is
happening in this situation.

Alex Cunningham: That is exactly the point. If people
have actually undertaken that sexual relationship with a
landlord, apparently, they are seen to have been doing
so willingly, which most certainly should not be the
case.

Unlike section 52 of the Sexual Offences Act, new
clause 63 would not require a victim of sex for rent to
self-identify as a prostitute in order to secure a conviction.
Put simply, it would allow victims of this horrendous
crime to come forward without any fear of retribution
or damage to their reputation. Similarly, it would give
the police the powers they need to pursue a prosecution.

3 pm

With new clause 63, the Government have a clear
opportunity to take a stand and say that the practice of
sex for rent is predatory, wrong and something the
Government should put an end to. I look forward to the
Minister’s supporting the new clause. To ignore it would
be to give the green light to more of the same and to
women having their bodies violated by predatory so-called
landlords.

New clause 64 supplements new clause 63. While new
clause 63 would create a specific offence of requiring or
accepting sexual relations as a condition of accommodation,
new clause 64 would create an

“offence of arranging or facilitating the requirement or acceptance
of sexual relations as a condition of accommodation”.

That is intended to capture, for example, publishers or
hosts of advertisements for such arrangements. The
penalty for this offence would be a fine of up to £50,000.

During its investigations into sex for rent, the newspaper
found that sexual rent advertisements are published on
a daily basis, with a particular surge during recent
lockdowns, due to housing instability. Some advertisements
are particularly explicit, with one advert asking for
“an eager to please and eager to succeed university student or
recent graduate who may have found herself without accommodation
because of the pandemic.”

New clause 64 would allow prosecutors to go after those
who facilitate sex for rent, including, but not limited to,
publishers and websites.

Sarah Jones: Does my hon. Friend accept that some
wider societal issues are pushing people into this situation?
I had a constituent who had no recourse to public funds
who had a child. She was working all the hours that she
could for a cleaning company, but she was not earning
enough, so she was renting somewhere with that very
low pay, and the landlord asked her for sex in order to
pay the rent. She chose not to do that and ended up
literally street homeless, because she had no recourse to
public funds. In the end, the council intervened, and she
got housing, but she was in a very difficult position. The
idea that she, in that situation, would have consent is
not right.

Alex Cunningham: No one should ever be placed in
that situation. My hon. Friend and I were both members
of the shadow housing team when we discussed the
housing crisis that faces many people, especially young
people. No one should ever be in that situation. Perhaps
a whole-society approach is required. If we did not have
a problem with housing, perhaps young people such as
my hon. Friend’s constituent would not find themselves
in that sort of situation.

This offence would also extend to those who facilitate
sex for rent directly—for example, by driving so-called
tenants to and from their accommodation or by disguising
sex for rent arrangements. Put simply, if it were not for
those who actively promote or facilitate acts of sex for
rent, the problem would not be a fraction of the size it is
today. I hope the Minister will support new clause 64
and act today.

Victoria Atkins: I think that everyone who has heard
about the work of the campaign of the hon. Member
for Hove, as set out by the shadow Minister, will have
deep worries and concerns about this appalling practice,
and we welcome the work that the hon. Member is
doing to raise awareness of it.

We are unequivocal that so-called sex for rent has no
place in our society. We know that it often involves the
exploitation of vulnerable people. Rape, sexual violence
and sexual exploitation are devastating crimes, and we
are determined to bring offenders to justice. There are
existing offences under the Sexual Offences Act 2003
that may be used to prosecute this practice, including
the section 52 offence of causing or inciting prostitution
for gain and the section 53 offence of controlling
prostitution for gain. Both offences carry a maximum
penalty of seven years imprisonment.

Alex Cunningham: The Minister cites a prostitution
law, but these people are not prostitutes. Surely she
accepts that.
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Victoria Atkins: I understand that point. I am carefully
examining the wording, and the section 52 offence applies
when an identified victim has been caused to engage in
prostitution or has been incited to do so, regardless of
whether prostitution takes place. I understand the concerns
of the victims, who we are so worried about, and that
the wording of the Sexual Offences Act 2003 can cause
a further layer of distress in someone who is seeking
help or who wants to report an offence, but there is a
very fine distinction. I appreciate that I am probably
indulging in the law of semantics, but it is a very delicate
balance. Of course, we must emphasise that if someone
finds the courage to report such a crime to the police,
they will benefit from the anonymity provisions under
the Sexual Offences (Amendment) Act 1992. We must
support victims in the court process when they are
following through with such difficult allegations, in
order to bring them to the attention of the police and to
investigate and prosecute.

Sarah Champion: I understand the point that the
Minister is making, but there is so much stigma around
the word “prostitution” that I cannot see a situation
where many young women would willingly come through,
knowing that that would be associated with them for
the rest of their lives. That is why the new clause is so
powerful, because it clearly puts the onus on the man—it
is almost always a man—as an exploiter, whereas the
woman is the victim. That is why the new clause is so
important.

Victoria Atkins: I understand that. Indeed, I seem to
recall a Westminster Hall debate a couple of years ago
in which the hon. Lady admonished me for my use of the
phrase “sex work”, when in fairness I had been using both
“prostitution” and “sex work” throughout the debate. It
is very important to be sensitive to the terminology used
and what it can mean to different people, and I understand
that.

Under section 52, it would be illegal to advertise a
product or service that incited prostitution for gain, and
the promise of provision of accommodation in return for
sexual services may be covered by this offence, depending
on the specific services.

Sarah Champion: If it is acceptable, I want to put on
record my thanks to the Minister, because from that
point forward, when I raised the issue in that debate, she
has always used the terms “sex worker” and “prostitute”,
as have her civil servants. Although the two are sometimes
interconnected, they are two very separate things. I
know that has been of huge benefit to the sector, so
I thank the Minister.

Victoria Atkins: I am extremely grateful to the hon.
Lady.

Mr Robert Goodwill (Scarborough and Whitby) (Con):
I am sure the Minister will be aware that, in many cases,
this is not a deal that the tenant would have at the
outset. It is when they fall behind with the rent that a
proposition is made to them, so it is a choice between
eviction or succumbing to this situation. In that case,
the woman is in a very pressurised situation.

Victoria Atkins: Very much so. Of course, there can
be additional pressures, even to those my right hon. Friend
has described—for example, if the victim is worrying

about housing themselves and their children. We
understand, and have great sympathy with, the motivation
behind the new clauses.

In 2019, the Crown Prosecution Service amended its
guidance on prostitution and the exploitation of prostitution
to include specific reference to the potential availability
of charges under the section 52 and section 53 offences
where there is evidence to support the existence of sex
for rent arrangements. I am advised that there is a case
in the criminal justice system at the moment in which
sex for rent allegations are being prosecuted under
those sections. Of course, I will not comment further,
because it is sub judice, but the outcome of that case
will help to improve our understanding of the effectiveness
or otherwise of the legislation as it is at the moment.

We are looking at understanding the barriers to pursuing
such cases. We have heard evidence that this practice
may be widespread; the hon. Member for Stockton
North referred to the Shelter survey, which extrapolated
that there may be up to 30,000 victims of this type of
coercion. However, the problem is that those numbers
are not reflected in reports to the police. As with so
many hidden crimes, domestic abuse being but one
example, cases are often not reported to the police, so
there is a bit of a chicken and egg situation: if the
crimes are not reported, the police of course cannot
investigate them, and prosecutions cannot be brought.
Again, like many other hidden crimes, there is an element
of raising awareness and enabling people to seek advice
and help and to report crimes to the police so that they
can then be protected through the criminal justice system
and the offenders can be brought to justice.

We are conscious of the role of online services as
well. Under our new legislation that is coming forward—the
Online Safety Bill—tech companies will for the first
time have a legal duty to prevent criminal activity on
their services. The new legislation will apply to services
that host user-generated content or enable users to
interact online. This will cover a broad range of services
that could be used to facilitate sex for rent, including
online marketplaces, classified ads sites and social media
services. Services in the scope of the new legislation will
have to put in place systems and processes to limit the
spread of illegal content and to swiftly remove any
illegal content that may harm individuals when those
services become aware of it. We also need to make sure
that online advertising regulation is fit for purpose. The
Department for Digital, Culture, Media and Sport is
considering tougher regulation on online advertising
and will consult on this issue later this year.

We await the result of the case that is in the criminal
justice system at the moment. I encourage anyone who
is able, and who has the wherewithal, to report instances
such as this to the police so that they can be investigated.
I assure the Committee that we will examine this issue
as part of our work on the violence against women and
girls strategy. We are very aware of the vulnerabilities
that people may find themselves in, as set out so eloquently
by hon. Members, including my right hon. Friend the
Member for Scarborough and Whitby. If constituents
write to hon. Members, please encourage them to report
their cases to the police if they are able to, so that those
cases can be investigated and brought to justice.

I therefore very much hope that the hon. Member for
Stockton North feels able to withdraw his new clause.

787 78824 JUNE 2021Public Bill Committee Police, Crime, Sentencing and
Courts Bill



Alex Cunningham: I welcome the Government’s work
in this area. The fact that the number of prosecutions,
and even of reports, is not reflected in the numbers
reported through the likes of Shelter is a tragedy in
many ways. Perhaps the Government should think about
what they can actually do to encourage more people to
come forward and report these offences.

I do not want to be insensitive about this in any way
at all, but it would appear from what the Minister
said—she did not spell it out as explicitly as I am going
to—that the letter of the law would apply the word
“prostitute” to a person who has provided sex for rent. I
would be very happy to be corrected about that, but
that is the whole implication: if the person has to
identify as a prostitute under the law in order for the
prosecution to take place, she is being called a prostitute.
That is where the tremendous barrier exists to people
coming forward. Is there a reason for that?

3.15 pm

Victoria Atkins: To clarify, looking at section 52 of
the Sexual Offences Act 2003 in particular, I would not
want a victim who is going into a police station to
report this offence to be under the impression—this is
what I was trying to address—that she has to sit there
and declare, “I am a prostitute.” That is absolutely not
what is required. Section 52 states:

“A person commits an offence if… he intentionally causes or
incites another person to become a prostitute”.

As I say, it is semantics, and there is a wafer-thin
cigarette paper between us, but I would not want vulnerable
people to think that they have to go into a police station
and declare themselves to be that, because, of course,
they are victims of a crime.

Alex Cunningham: I appreciate that clarification, but
the fact remains that the prosecution requires that word
to be used in the system. For me, that means that we
need a newly defined clause in this area, so I am going
to press new clause 63 to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 8.

Division No. 38]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

New Clause 66

REHABILITATION PERIOD FOR CHILD OFFENDERS

“Section 5(2) of the Rehabilitation of Offenders Act 1974 is
amended by the substitution in the Table of “End of rehabilitation
period for offenders under 18 at date of conviction” by ‘End of
rehabilitation period for offenders under 18 at the date of commission
of the offence(s) for which the sentence is imposed’.”—
(Alex Cunningham.)

This new clause would mean that the reduced rehabilitation period
provided for by section 5(2) of the Rehabilitation of Offenders Act
1974 applied to all those who committed an offence whilst under the age
of 18, instead of only those who were convicted of an offence when
under 18.

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
new clause 67—Crossing a significant age threshold between
commission of offence and sentence—

“The Sentencing Act 2020 is amended by the insertion after
section 58 of the following—

‘CHAPTER 1A

CROSSING A SIGNIFICANT AGE THRESHOLD BETWEEN

COMMISSION OF OFFENCE AND SENTENCE

58A Crossing a significant age threshold between commission of
offence and sentence

Where because of the age of the offender there is a difference
between the sentence which may be imposed at the date of
conviction and the sentence which could have been imposed on
the date on which the offence was committed, a court may only
pass a more severe sentence than the maximum that the court
could have imposed at the time the offence was committed if
there are exceptional reasons to do so.’”

This new clause is intended to put into law the advice at para 6.3 of the
Sentencing Guideline on sentencing children and young people
regarding sentencing when a significant age threshold is passed between
the date of conviction and the date of the offence.

Alex Cunningham: This is an issue that I am personally
very passionate about, so I am pleased to speak to these
new clauses. The Minister will remember our long exchanges
on maturity and young people during our debates last
year on the Counter-Terrorism and Sentencing Act 2021.
My sincere thanks go to Just For Kids Law for the vital
work that it does supporting the legal rights and entitlements
of children and young people and for its informed and
extremely helpful input on these new clauses. I am also
grateful to my hon. Friend the Member for Hove for the
energetic campaigning that he did in this area, standing
up for young people in our justice system.

New clauses 66 and 67 address the issue of unjust
outcomes for young people who commit offences while
they are still children but, because of delays that are not
within their control, are not convicted and sentenced
until they have turned 18 and so are legally adults. Each
year, approximately 2,500 children offend as children
but turn 18 prior to conviction. Turning 18 prior to plea
or conviction is likely to impact around one in 10 children
who are cautioned or sentenced, so we are talking about
a significant number of youth cases.

New clause 66 would mean that the reduced rehabilitation
period provided for by section 5(2) of the Rehabilitation
of Offenders Act 1974 applied to all those who committed
an offence while under the age of 18, instead of only
those who were convicted of an offence when under 18.
This would provide a consistent approach to childhood
offending by ensuring that the same rehabilitation period
was applied to all those who committed an offence while
under the age of 18, including those who turned 18 prior
to conviction or sentence, instead of only those who
were convicted of an offence when under 18.
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Sarah Champion: Does my hon. Friend share my
concern that, because the courts are clogged up, such
examples are likely to become more and more pronounced
in the coming months and years?

Alex Cunningham: Indeed, yes. I know that the
Government are working hard to clear the backlog, but
the fact remains that the backlog is considerable, and it
will impact on young people in the system. As a direct
result of those problems, many young people will turn
18 before they have their trial and their case heard.

Our idea would mean that children who committed
offences as children received a child’s spending period,
which is a principle with which I would have thought all
members of the Committee could agree. The criminal
records system for children in England and Wales is
already highly punitive compared with such systems in
other countries. The Opposition are enthusiastically
supportive of the Government’s direction of travel on
criminal records, as shown with respect to our consideration
of clause 163. None the less, as I said then and say again
now, there is room to go further.

As Just for Kids Law notes, rehabilitation periods for
those who turn 18 will generally remain more than double
those for under 18s. For example, following custodial
sentences of more than one year and up to four years,
rehabilitation will be four years for those convicted over
the age of 18, compared with two years for those
convicted under 18, and that is regardless of the age of
the person on the date the offence was committed. We
know, and have discussed previously in Committee, the
serious impact that disclosure of a criminal record can
have on an individual’s access to employment, which in
turn can have consequential impact on the individual’s
ability to move on to a crime-free life.

That issue is especially pertinent to very young adults.
In an excellent submission to the Committee, the Transition
to Adulthood Alliance said:

“In young adulthood, there is a crucial window of opportunity
where a pro-social identity and desistance from crime can be
cultivated. The ‘plasticity’ of their brains means that it is a
particularly good time for learning, personal growth and the
development of pro-social identity… However, by virtue of their
stage of development, young adults can quickly become disillusioned
and disengaged from professionals if support is not forthcoming,
appropriate or timely.”

It concludes:

“Young adults’ experiences of the justice system are therefore
of utmost importance in determining their capacity to build a
crime-free future, develop their potential, and contribute to society.”

The Transition to Adulthood Alliance is referring to
young adults as those aged up to their mid-20s, and it
bases its case on an irrefutable and growing body of
evidence that the brain is not fully formed until at least
the mid-20s, which means that young adults typically
have more psychosocial similarities to children than to
older adults in their reasoning and decision-making.

I have said throughout our consideration in Committee
that the Bill does not do enough to recognise those maturity
issues, but the injustice created by the Government’s
lack of consideration of the issue of maturity is felt
most keenly here—when we treat a child of 17 years and
364 days as a child, but treat the same person completely
differently when only a day more has passed. Surely our
intention is to support youth offenders to rebuild their
lives far from patterns of offending, yet imposing longer
rehabilitation periods on some child offenders—those

unfortunate enough to have been convicted after they
turned 18 because of some delay in court listing or a
police investigative delay—will make it harder for them
to do so, and indeed may even contribute further to
their disengagement and disillusionment with the system.

I would be interested to hear whether the Minister
thinks that is something the Government could consider
addressing. We are enthusiastic about the direction of
travel on criminal records, and I hope that this proposal
might be something he feels his Department could
include in its ongoing work on criminal records reform.

Let me turn to new clause 67, which would put in law
the advice at paragraph 6.3 of the guidelines on sentencing
children and young people, which states:

“When any significant age threshold is passed it will rarely be
appropriate that a more severe sentence than the maximum that
the court could have imposed at the time the offence was committed
should be imposed.”

That principle already has cross-party support, as well
as wide support in the sector among lawyers and academics
alike.

I recognise the great work that the hon. Member for
Aylesbury (Rob Butler) has done on the issue and
acknowledge the wealth of professional experience and
wisdom that he brings to it. If a child is convicted but
turns 18 prior to sentence, they are entitled to receive a
youth sentence. If they turn 18 before conviction, the
youth court may retain sentence if crossing the age
threshold would occur during proceedings, but if they
turn 18 before proceedings start, they can no longer
receive youth sentences even if they committed the
offence as a child.

Just for Kids Law has pointed out what that means:

“Only adult disposals will be available to the court, despite the
defendant being sentenced for offences committed as a child. As a
result, they become subject to the purposes of adult sentences
which include deterrence, punishment of the offender and protection
of the public. This is a significant shift from the purposes of child
sentences, which have the prevention of reoffending as the principal
aim, and the welfare of the child as a central consideration.”

Surely sentences are meant to reflect the criminality of
the offence, which is determined by the circumstances
of that offence, not the random date on which the case
was finalised.

I have mentioned this matter time and again—it
needs to be addressed—but the overwhelming backlog
of court cases further exacerbates such injustices. According
to Crest Advisory, Ministry of Justice figures published
this week show that at the end of March the number of
outstanding cases in magistrates courts was 396,419—
21% higher than in March 2020. Outstanding cases in
Crown court at the end of March were up 45% and at
their highest since records have been compiled in such a
way, with 59,532 cases still not completed.

It is particularly relevant to our discussion that timeliness
has got much worse. It is taking far longer for cases to
be resolved. In magistrates court, at the start of this year
the average period from an offence being committed to
a case being completed was 200 days—nearly seven
months. Even at the start of 2020 it took 175 days. In
Crown court it is even worse, and the median period for
a case to go from offence to completion is 363 days—almost
a year. That is a long time in which a child may turn 18.
That would be no fault of their own, but it would be the
fault of the Government with respect to tackling the
backlog. Turning 18 during that time has significant
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impact on the outcome of children’s cases: they are
prosecuted in adult courts, so the opportunity to benefit
from the youth justice system is lost.

Does the Minister think that the aims of the youth
justice system—preventing reoffending and protecting
the welfare of children—should expire because of his
backlog? He and I have butted heads over the backlog
many times, and he often points towards the impact
that covid has had on the justice system. I agree that
that has been significant, although there were serious
issues before the pandemic. Does he think the aims of
the youth justice system should be allowed to expire
because of the pandemic? Is that a reasonable justification
for denying children who later move officially into
adulthood the benefits of the youth justice system? I
hope he agrees that it is not and that he will support the
aim of the new clause, which would provide a consistent
approach to childhood offending and ensure that those
who turned 18 between the offence being committed
and sentencing were not subject to more severe sentences
than the maximum the court could have imposed when
the offence was committed, unless there were exceptional
reasons to do so.

Sarah Champion: Does my hon. Friend agree that the
point of our justice system is to be seen to be acting
without fear or favour in a fair way, and that for a child
this would not be considered fair?

Alex Cunningham: Exactly that. I am sure that young
people will be confused by a system in which, all of a
sudden, they find themselves appearing in adult court
instead of youth court, particularly if they have previous
convictions. They will be bamboozled by it all and
frightened by the process.

The UN Committee on the Rights of the Child has
been clear:

“Child justice systems should also extend protection to children
who were below the age of 18 at the time of the commission of
the offence but who turn 18 during the trial or sentencing process.”

Children who offend as children should feel the benefit
of the youth justice system and should be afforded
access to the same sentencing framework. That would
give those children a better opportunity to be diverted
from a cycle of reoffending and help them to rebuild
their lives, which is something I am sure every member
of the Committee thinks is worth aspiring to. I look
forward to the Minister’s response.

3.30 pm

Chris Philp: I am conscious of time, so I will try to
respond concisely. On new clause 67, when the offender
has crossed a significant age threshold such as the age
of 18 between committing the offence and being convicted
and sentenced, the sentencing guidelines already say
that the sentence that should be adopted as a starting
point is that which would have applied at the time of the
offence—that is to say, when the offender was younger.

Courts already have a duty under section 59 of the
Sentencing Act 2020 to have regard to sentencing guidelines
in those cases unless that would be clearly contrary to
the interests of justice. The new clause would not make
any material difference to the way the system operates
because of the sentencing guidelines currently in force.

On the more general points about maturity and how
people take until the age of 25 to mature, as the shadow
Minister said, we have debated the issue many times—in
particular, almost exactly a year ago during the passage
of the Counter-Terrorism and Sentencing Act 2021.
Pre-sentencing reports, which are prepared, take into
account, and judges then take into account on sentencing,
the maturity of the defendant when they are being
sentenced.

The shadow Minister made some points about court
backlogs, which I am going to address only briefly.
Obviously, court backlogs have developed as a consequence
of coronavirus, which is the case across the world. Huge
extra resources—more than half a billion pounds—have
been put into reducing those outstanding case loads,
which in the magistrates court are falling consistently,
as they have been for quite some time. Of the excess case
load caused by coronavirus, about half has been eliminated
already. Every week that goes by, the outstanding case
load drops by—the last time I checked—about 2,000
cases.

On the Crown court, we have nightingale courts.
There are no limitations on sitting days, and I believe
the corner has been turned. Looking forward to a time
when social distancing is eased in the very near future, I
expect the courts will be running even more cases.

As the shadow Minister generously recognised, the
Bill significantly reduces rehabilitation periods for children
and for adults, which I think we welcome across the
Committee. On the starting point, or the rehabilitation
point, the regime that applies is calculated from the
point of conviction, rather than the point of offence.

Alex Cunningham: Regardless of the duty on the
court to which the Minister refers, it remains a fact that
children are receiving sentences under the adult regime.
There is no two ways about that. What concerns me
most is the rehabilitation period. A child who commits
an offence as a 17-year-old who does not appear in
court until he is 18 can end up with a rehabilitation
period of four years, which takes him to his early 20s.
All that time, if he is applying for a job or with respect
to other activities, he must declare that. That is a real
concern for me.

I am not going to push the new clauses to the vote at
this time, but the Government need to do much more
thinking in this area and start treating children as
children. I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 69

POACHING OF GAME

“(1) The Game Laws (Amendment) Act 1960 is amended as
follows.

(2) In section 2(1), after “committing” insert “or has
committed”.

(3) In section 4(1)—

(a) after “section thirty” insert “or section thirty two”, and

(b) at end insert “or any animal, vehicle, or other article
belonging to him, or in his possession or under his
control at the relevant time.”

(4) In section 4(2), after “gun” in lines 2 and 4 insert “,
animal,”.
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(5) In section 4, at end insert—

“(6) The court by or before which a person is convicted of an
offence under either the Night Poaching Act 1828 or the Game
Act 1831 may order the offender to reimburse any expenses incurred
by the police in connection with the keeping of any animal seized
in connection with the offence.”

(6) In section 4A(1)—

(a) in line 1, after “under” insert “section one or section 9
of the Night Poaching Act 1828 or”,

(b) after “thirty” insert “or section thirty two”, and

(c) omit “as one of five or more persons liable under that
section.””.—(Mr Goodwill.)

This new clause is intended to broaden the powers available to the police
and the courts for dealing with illegal hare coursers, measures include
providing for forfeiture of animals on conviction and permitting the
recovery of expenses incurred by the police in housing a seized animal.

Brought up, and read the First time.

Mr Goodwill: I beg to move, That the clause be read a
Second time.

The Chair: With this it will be convenient to discuss
new clause 70—

“Game Act 1831 penalties—

“(1) The Game Act 1831 is amended as follows.

(2) In section 30 (trespassing in search or pursuit of game)—

(a) for “level 3” substitute “level 5”, and

(b) delete “and if any persons to the number of five or more
together shall commit any trespass, by entering or being
in the daytime upon any land in search or pursuit of
game, or woodcocks, snipes, or conies, each of such
persons shall, on conviction thereof before a justice of
the peace, forfeit and pay such sum of money, not
exceeding [level 4] on the standard scale] as to the said
justice shall seem meet.””.

This new clause would remove any cap on the amount of the fine, and
remove the requirement for a minimum of 5 persons.

Mr Goodwill: The new clauses would strengthen the
powers of the police and the courts to tackle the thorny
and persistent problem of illegal hare coursing. Hare
coursing is a form of poaching whereby offenders trespass
on private land in pursuit of hares with dogs, but that is
not simply about taking one for the pot. Rather, it
involves high-stakes illegal gambling, as dogs are pitted
against each other in a test of their ability to chase,
catch and kill hares.

Coursing contrasts with traditional poaching—I have
a picture in my mind of Claude Greengrass in “Heartbeat”,
which was filmed in my constituency—in that the carcases
of the dead hares are cast aside as waste and often left
to rot in the field after the kill. Offenders destroy gates
and fences to gain access to the land, and tear up newly
sown crops as they follow the chase in their vehicles.
The hare coursing season, for want of a better word,
runs from August to March, between the harvest being
cleared from the fields and the new crops getting out of
the ground. Coursing is normally, but not exclusively,
undertaken on areas of flat arable land, and often
filmed from a vehicle and livestreamed across the internet.
Large amounts of money are illegally bet on the outcome
of the chase and ultimately, and almost inevitably, the
kill.

The dogs involved in the sport are highly prized by
their owners due to their ability to win large amounts of
money. Police have the power to seize dogs at the scene

of the incident, but cannot reclaim the cost of looking
after them from the offender if a conviction is secured.
There can be a number of months between the seizing
of a dog at the time of the offence and the trial,
imposing severe pressure on the budgets of police forces.
As a result, many forces do not seize the dogs at first
investigation, but it is impossible for courts to issue a
forfeiture order if the animal is not already in custody.

New clause 69 would strengthen the ability of the
police to seize dogs, as it would enable the investigating
police force to be reimbursed for the cost of kennelling
confiscated dogs pending trial. That would sweep away
the budgetary burden on police forces and empower
officers to remove dogs from fields, which ultimately
means removing the tools of the trade from hare coursers.

A broad coalition of organisations has come together
to support those legislative changes, including the Country
Land and Business Association, the National Farmers
Union and the Royal Society for the Prevention of
Cruelty to Animals—three organisations of which I am
a member—as well as the Countryside Alliance, the
Tenant Farmers Association and the Kennel Club.

The changes are also supported by officers working
on the police’s national approach to hare coursing,
which is known as Operation Galileo. Police have begun
to investigate the links between hare coursing and organised
crime. In September 2018, Thomas Jaffray was jailed
for 13 years and four months after being found guilty of
conspiracy to supply cocaine, amphetamine and cannabis,
and a conspiracy to launder the proceeds of crime.
Jaffray was regularly involved in hare coursing in
Lincolnshire and other parts of the country.

The leader of Operation Galileo, Chief Inspector
Phil Vickers, has said that

“rural communities rightly expect us to use all of the tools at our
disposal to tackle offending, and by developing our understanding
of the criminal links, we can do just that.”

However, occasions on which there is betting activity
are not the only problem. The participants see coursing
as a sport in which they need regularly to train their
dogs, and the Country Land and Business Association
estimates that tens of thousands of hares are slaughtered
each year in illegal hare coursing, with members reporting
multiple incidents each week with up to 10, and sometimes
as many as 20, hares being killed by dogs on each visit.

This year’s National Farmers Union rural crime survey
found that 41% of farm businesses had experienced
hare coursing during 2020. I should point out that
neither of my new clauses attempts to interfere with the
Hunting Act 2004, which the Government have a manifesto
commitment not to amend.

New clause 70 makes proposals in relation to the fine
that could be imposed when an individual was convicted
of hare coursing offences. Fines imposed under section 30
of the Game Act 1831 are set at level 3, which means
that there is a cap of £1,000. Evidence collected by the
CLA refers to hare coursing convictions spanning 15 years
and lists 175 separate convictions, 75% of which were
brought under the 1831 Act. The CPS specifically
recommends the use of that Act for hare coursing
offences. Sentencing data from the same 15 years show
that fines amount to just a couple of hundred pounds,
even for repeat offenders. In essence, that amounts to
the cost of a day out for those individuals in pursuit of
their so-called sport.
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[Mr Goodwill]

The new clause would increase the financial risk attached
to the practice of hare coursing better to reflect the
anguish and damage caused by those offenders, against
the backdrop of the large financial reward they collect
for, in essence, getting away with it or, at the very least,
getting off lightly.

It would be remiss of me to conclude without highlighting
the fear and anguish that hangs over farmers and
landowners who are regularly targeted by hare coursers.
These offenders are highly unsavoury individuals who
often have a string of other offences to their name and
who, if challenged, can become abusive, aggressive and
threatening. Farmers and landowners live in constant
fear of retribution if action is taken against the coursers.
Physical threats are being made to farmers and straw
stacks are vulnerable to arson attacks.

Hare coursing is a blight on our rural communities
and an abuse of our precious wildlife. Men are running
amok around the countryside without fear of penalty
as police officers are poorly equipped with the legislative
tools to match the contempt of these offenders. These
new clauses offer an opportunity to equip our police officers
and courts with the powers they need to tackle the
problem head on and send a strong message that hare
coursing will no longer be tolerated.

I look forward to hearing from the Minister that this
is a problem recognised by the Government and that
they intend to take action. It may well be that more
measures could be taken. Indeed, I am sure that the
Minister is aware that my hon. Friend the Member for
North East Bedfordshire (Richard Fuller), who was
fortunate in the private Member’s Bill ballot, has published
the short title of his Bill, which seems to address this
issue. I hope for reassurances from the Minister that
will obviate the need to divide on this issue.

Sarah Champion: I fully support everything the right
hon. Gentleman has said. This is not sport, but chasing
down a wild animal to rip it apart for money. I am
opposed to that, as I am to other blood sports. It is not
done by local people, but people who come from all
over the country in an organised manner. They do
enormous damage to the land, and threaten and intimidate
local people who expose their actions.

I agree that the fines for this brutish behaviour are far
too small. These new clauses would put much better
protections and sanctions in place. I also agree that if
the police had the resources to take the dogs, that would
be a much better threat to those people, because without
the dogs they are unable to keep going with this so-called
sport. Also, the dog is worth much more to them than
the threat of the fine.

Victoria Atkins: I thank my right hon. Friend the
Member for Scarborough and Whitby for bringing these
new clauses before the Committee. I address the Committee
as a Minister, but if hon. Members would indulge me
for a moment, I will speak as a constituency MP. My
right hon. Friend mentioned Chief Inspector Phil Vickers,
who is my chief inspector. I am a Lincolnshire MP and
my constituency suffers terribly from the crime of hare
coursing.

These can be terrifying crimes for the farmers and
landowners on whose land they are committed, because
if a farmer or someone working on the farm dares to

challenge those people, they can, in most cases, find out
where they live. I have had instances where farmers have
been worried about their family’s safety and their own
safety at home, because of the fear that, in going out in
the middle of the night and challenging the hare coursers,
they will alert the criminals to where they live or the
vicinity of where they live.

These are serious crimes that can have a huge impact
on the landscape, and hares within our constituencies as
well. They are the most beautiful creatures. Watching one
gambolling along across a field as dawn is rising can be
a very beautiful view in our countryside, yet these people
come fully equipped with huge lights and, often, stolen
vehicles. Money is bet on the ways in which the hare will
turn, or which dog will prevail, which is truly unpleasant.

3.45 pm

I very much welcome the efforts of my right hon.
Friend and others to try to address this issue through
legislation. He knows that the Government are determined
to act on this. In our action plan on animal welfare, we
have committed to introduce new laws to crack down
on illegal hare coursing. I understand that last week the
Under-Secretary of State for Environment, Food and
Rural Affairs, my hon. Friend the Member for Taunton
Deane (Rebecca Pow), hosted a meeting with interested
parties on how such a law or laws may be drafted to tackle
the issue. I can give my right hon. Friend the assurance
that officials in both our Departments will be working
through the options in detail over the coming months.

I know that my right hon. Friend well understands
the complexities of developing new legislation and that
he has been closely involved with DEFRA Ministers in
trying to deal with the issue, and I am most grateful to
him. I would like to take this opportunity also to thank
Lincolnshire police and the officers who work on Operation
Galileo, and officers across the country where these
gangs see fit to hare course. I can give him the reassurance
that the Government take these matters very seriously
and are working up the necessary proposals to be able
to meet our action plan to tackle this crime.

Mr Goodwill: I am pleased to hear what the Minister
has said and I am satisfied that the Government take
this issue seriously—not just because of the words that I
have heard her say now, but also because I was contacted
by the office of the Secretary of State for Environment,
Food and Rural Affairs, who has asked me for a meeting
on the strength of the new clauses. It makes a nice
change for Cabinet Ministers to ask Back Benchers to
meet them to discuss issues. I am optimistic that action
will be taken and hope that tabling the two new clauses
has done precisely that. I beg to ask leave to withdraw
the motion.

Clause, by leave, withdrawn.

New Clause 71

CHILD CRIMINAL EXPLOITATION (NO.2)

“(1) A person (A) commits the offence of child criminal
exploitation if—

(a) A intentionally takes advantage of an imbalance of
power over another person (B) to coerce, control,
manipulate or deceive B into committing a criminal
offence,

(b) A is aged 18 or over, and

(c) B is under 18.
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(2) A person guilty of an offence under this section is liable on
conviction on indictment to imprisonment for a maximum of
14 years.”—(Alex Cunningham.)

This new clause would define and create an offence of child criminal
exploitation with a maximum prison term on conviction on indictment
of 14 years.

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss

New clause 72—Internal concealment of banned
substances—

“(1) A person (A) commits the offence of internal
concealment of banned substances if—

(a) A inserts packages of banned substances into the body
of another person (B), with or without B’s consent,
or

(b) A intentionally takes advantage of an imbalance of
power over B to coerce, control, manipulate or deceive B
into inserting packages of banned substances into B’s
own body,

with the purpose of concealing the transport of those banned
substances.

(2) A person guilty of an offence under this section is liable on
conviction on indictment to imprisonment for a maximum of
10 years.”

This new clause would create an offence of internal concealment of
banned substances, meaning inserting packages of banned substances
into the body of another person, or coercing another to insert banned
substances into their own body, for the purpose of concealing the
transport of those banned substances. This would be punishable on
indictment with a prison term of a maximum of 10 years.

Alex Cunningham: Child criminal exploitation—the
grooming and forcing of children to commit criminal
acts by adults—is an emerging and fast-growing
phenomenon. I have terrible problems saying the word
“phenomenon”. Maybe I should have a drink—I assure
you it is water, Mr McCabe.

Child criminal exploitation is often present in, but is
not limited to, county lines activity. According to analysis
by Labour of national referral mechanism statistics, up
to 3,000 children are known to be criminally exploited
every year, yet the real number is likely to be significantly
higher, given that these figures are based only on the
children known to services. As my hon. Friend the
Member for Rotherham said in her speech on new
clause 17, the Children’s Commissioner estimates that
at least 27,000 children are at high risk of gang exploitation.
That is a truly horrifying figure.

Under the law as it currently stands, the only way to
prosecute child criminal exploitation is through subsidiary
offences—for example, possession with intent to supply—or
under modern slavery legislation. The problem is that
modern slavery legislation is poorly suited to the specific
nature of child criminal exploitation. As written answers
to parliamentary questions submitted by my hon. Friend
the Member for Hove show, only a handful of modern
slavery orders are handed out each year. We also know
that between 2019 and 2020 only 30 charges were flagged
as child abuse under the Modern Slavery Act 2015. We
need a specific, singular offence of child criminal
exploitation with a maximum tariff that acts as a real
deterrent to those who exploit vulnerable children in
this way. That is what new clause 71 seeks to do.

Under the new clause, an adult would commit an
offence if he or she intentionally took advantage of an
imbalance of power over a child in order to coerce,
control, manipulate or deceive the child into committing
a criminal offence. Any person found guilty of this
offence would be liable to imprisonment for up to
14 years, in keeping with the maximum sentences applicable
for causing or inciting the sexual exploitation of a child.
As my hon. Friend the Member for Rotherham said
during our sixth Committee sitting, all too frequently it
is the children who have been exploited who end up
taking the rap, rather than being recognised for what
they are—victims.

It is hardly surprising that in 2019-20 1,400 children
were first-time entrants in the youth justice system due
to drug offences and around 2,000 were first-time entrants
due to weapons offences. Both crimes are heavily associated
with child criminal exploitation, which raises the question:
how many children are currently in custody as a direct
consequence of being exploited by an adult? It would
be interesting to know just how many children are in
custody, so does the Minister have any information on
that? As my hon. Friend has said, they are not criminals,
but victims—in other words, children who have been
exploited by adults to commit crime. And we can repeat
that sentence time and again.

While the child victims of this horrendous crime
languish in jail, their future prospects almost certainly
ruined, the failings of the criminal justice system mean
that the real criminals go untouched. We have raised
this issue in previous speeches, particularly in relation
to young people carrying knives or drugs, the latter on
behalf of a controlling adult who is part of an organised
criminal gang.

By creating a new specific offence of child criminal
exploitation, we would allow for direct action to crack
down on the gang leaders who are currently committing
their crimes with total impunity. The Minister must
recognise that the current law is not working. It is
letting down child victims of horrendous crimes, while
letting gang members off the hook.

The Government must take far more radical action
to combat this crime. Creating a legal framework specific
to child criminal exploitation is key to that. The Government
say they take child criminal exploitation seriously, but
now it is time for them to show it, so I look forward to
hearing the Minister’s response on new clause 71.

I will now speak, relatively briefly, about new clause 72.
Once more, I pay tribute to my hon. Friend the Member
for Hove for tabling new clause 72, and I wish him well
in his new post as shadow Schools Minister—a job I
would have quite fancied myself. New clause 72 would
create a new criminal offence of plugging, or the placing
of banned substances into the body of another person,
or coercing another to insert banned substances into
their own body, for the purpose of transporting and
concealing them.

As we heard from Iryna Pona of the Children’s
Society during our evidence session on 23 May:

“Plugging is when young people are exploited by criminal
groups to deliver drugs across the country and—sometimes—they
are delivering those drugs inserted in cavities in their bodies.”––[Official
Report, Police, Crime, Sentencing and Courts Public Bill Committee,
23 May 2021; c. 127.]

Plugging has been specifically recognised by the National
Crime Agency as a particularly malicious form of child
criminal exploitation perpetrated across county lines.
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For the children who are exploited to carry drugs in this
way, the experience they suffer is simply horrendous.
Naturally, it is also a great risk to their health and could
even cause their death.

As is the case with child criminal exploitation, there
is currently no specific area of law that criminalises
those who exploit children to carry drugs in this way.
Likewise, they cannot be prosecuted under existing
sexual offences legislation, due to a lack of sexual
intent. Again, we are left with a gap in legislation, which
categorically fails victims of this horrendous crime,
many of whom will be children, while letting the real
criminals—dangerous criminals—off the hook.

When my hon. Friend the Member for Croydon
Central asked the witness from the Children’s Society
whether they thought there would be a benefit in trying
to define plugging in terms of a specific criminal offence,
the answer was instantaneous: yes.

Once again, as with child criminal exploitation, the
Opposition are pleased to give the Government a chance
to come up with the goods. New clause 72 would create
a new and specific offence to criminalise the act of
placing drugs into a person’s body for the purposes of
trafficking them or coercing a person to do it themselves.
Those found guilty of this new offence could expect to
serve a custodial sentence of up to 10 years’ imprisonment.

By creating a specific offence, we could introduce a
significant deterrent to gang leaders and extend the
time spent in prison by those convicted of child criminal
exploitation. I look forward to receiving the Minister’s
support.

Victoria Atkins: I am conscious that we have already
touched on some of these issues in the debate on new
clause 17, which I will try not to repeat. Child criminal
exploitation is a heinous form of abuse, and the Government
are determined to tackle it. The exploitation, degradation
and assault of a young person to conceal drugs internally
for transportation, known as plugging, is immoral and
unlawful and, again, the Government condemn it.

We are taking action to target those who seek to
exploit vulnerable children through county lines operations.
Earlier this year, we announced £148 million of investment
to tackle drugs misuse and supply, along with county
lines activity. That includes £40 million of investment
dedicated to tackling drugs supply and county lines
activities, and represents a surge in our activity against
those ruthless gangs. That will allow us to expand and
build on the results of our existing county lines programme,
through which we have set up the National County
Lines Co-ordination Centre to improve the intelligence
picture and co-ordinate the national law-enforcement
response, which includes protecting those young people
who are abused and exploited.

Turning to the question of creating a specific offence
of child criminal exploitation, we have discussed this
issue carefully with law enforcement and others and, on
balance, we are of the view that existing legislation is
sufficient to address the exploitation of young people
for criminal purposes. In particular, the Modern Slavery
Act 2015 provides for the offences of slavery, servitude
and forced or compulsory labour, as well as human
trafficking for all types exploitation. For child victims,
it is sufficient to show that they have been chosen for

exploitation because of their youth. There is no requirement
to prove force, threats or deception, which may, in
particular circumstances, be difficult to prove. A range
of civil orders are available to law enforcement partners
to respond to county lines and child criminal exploitation,
including modern slavery and trafficking prevention
orders, and modern slavery and trafficking risk orders.

To promote good use of those orders, the NCLCC
has established a dedicated orders team to identify
children and the perpetrators who exploit them, and to
help forces with the application of such orders; to
disseminate guidance and deliver training to local forces
to upskill local force understanding; and to work with
regional leads to improve best practice in gathering data
on the use of orders in a county lines context. We are
also committed to improving local safeguarding
arrangements.

With the Department for Education, we commissioned
Liverpool John Moores University to examine the
effectiveness of multi-agency safeguarding partnerships
in dealing with young people who are at risk or who are
involved in serious violence and county lines. It has
reported, and we are considering its recommendations.
In addition, we have funded dedicated support for those
who are at risk and who are involved in county lines.
Between June 2020 and June this year, that work was
carried out by the St Giles Trust, which worked with
170 young people to help them leave exploitation and
exit gangs and other forms of coercion.

We continue to fund the Missing People SafeCall
service, which is a national confidential helpline for
young people, families and carers who are concerned
about county lines exploitation, and we are funding the
Children’s Society Prevention programme, which works
to tackle and prevent child criminal exploitation as well
as other forms of abuse and exploitation. We are therefore
committed to tackling child criminal exploitation and
bringing the perpetrators to justice, but we do not, on
balance, believe that a specific offence would change the
way in which young people are supported. Our efforts
focus on improving the practical response to such
criminality. We keep the legislative framework in connection
with child criminal exploitation under review, and of
course we will consider any additional evidence that
supports the view that additional legislation is required
as it arises.

4 pm

Let me turn to new clause 72. Again, we have discussed
with law enforcement and others the introduction of a
specific offence of plugging, but we have concluded
that, on balance, the law is well equipped to deal with
that hideous practice. In addition to drug-related offences,
ABH and GBH offences can be applied, which provides
flexibility to prosecutors, depending on the circumstances
of the case. It is important that those who exploit others
in that way receive sentences to reflect the severity of
their offending.

I commend the work of the Sentencing Council, which
issued revised sentencing guidelines for drug offences
earlier this year. They include factors that are relevant
to plugging, and they make it clear that both the exploitation
of children and/or vulnerable persons to assist in drug-
related activity, and the exposure of those involved in
drug dealing, to the risk of serious harm, for example,
through the method of transport and drugs, are to be
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treated as aggravating factors. The presence of such
factors makes an offence more serious and can result in
the offender receiving a longer sentence.

We are committed to protecting vulnerable children
against that pernicious practice, but we do not believe
that a specific offence of plugging is needed at this time.
We should continue to focus our efforts by working
with law enforcement and safeguarding partners to
strengthen their response to the threat.

Alex Cunningham: I agree with the Minister that a lot
of work has to be done with support, safeguarding and
everything else, but the income of local authorities has
been devastated in recent years and the ability to provide
the range of services required is somewhat compromised.
That makes such situations all the more difficult for
young people.

The Minister talked about the Modern Slavery Act,
and so did I. Although it is a relatively young piece of
legislation, it has rarely been used. I am not aware of
any prosecutions whatever to do with the issues I have
raised today—

Victoria Atkins indicated dissent.

Alex Cunningham: I did say I was not aware.

Victoria Atkins: I will not cite cases, but I believe the
first prosecution was in Cardiff Crown court, involving
a county lines gang who originated in the south-east. I
do not recall the details, but I would not want the
Committee to think that it had not been used. I appreciate
that the hon. Gentleman said that he was “not aware”
that it had been.

Alex Cunningham: I was referring specifically to the
child exploitation element and the plugging offence. I
am aware of no specific prosecution on those things.
For me, it is a matter of child protection—of adult
protection as well, in some cases—and we feel strongly
about both the new clauses. We intend to press both
new clauses to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 8.

Division No. 39]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

New Clause 72

INTERNAL CONCEALMENT OF BANNED SUBSTANCES

“(1) A person (A) commits the offence of internal
concealment of banned substances if—

(a) A inserts packages of banned substances into the body
of another person (B), with or without B’s consent, or

(b) A intentionally takes advantage of an imbalance of
power over B to coerce, control, manipulate or deceive B
into inserting packages of banned substances into B’s
own body,

with the purpose of concealing the transport of those banned
substances.

(2) A person guilty of an offence under this section is liable on
conviction on indictment to imprisonment for a maximum of
10 years.”—(Alex Cunningham.)

This new clause would create an offence of internal concealment of
banned substances, meaning inserting packages of banned substances
into the body of another person, or coercing another to insert banned
substances into their own body, for the purpose of concealing the
transport of those banned substances. This would be punishable on
indictment with a prison term of a maximum of 10 years.

Brought up, and read the First time.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 6, Noes 8.

Division No. 40]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

New Clause 73

JUSTICE IMPACT ASSESSMENT FOR WALES

“(1) Within six months of the passage of this Act, the
Secretary of State must issue a justice impact assessment for any
provision of this Act, or regulations made under this Act, which
impacts on matters which are devolved to the Welsh Parliament /
Senedd Cymru.

(2) The Secretary of State must, within one month of the date
on which they are made, issue a justice impact assessment for any
regulations made under this Act which are not included in the
assessment required under subsection (1) which impact on
matters which are devolved to the Welsh Parliament / Senedd
Cymru.”—(Hywel Williams.)

This new clause would require the Secretary of State to issue an
assessment of the impact of the Bill on devolved policy and services in
Wales within six months of it passing, and to issue such an assessment
of any further changes to regulations under the Bill within one month of
making them.

Brought up, and read the First time.

Hywel Williams (Arfon) (PC): I beg to move, That the
clause be read a Second time.

During previous consideration, I raised with the Minister
the effects in Wales of some provisions in the Bill. She
assured me that those matters are reserved, and that is
indeed correct. However, the justice system is just that—a
system—and the consequential effects of some of these
provisions inevitably extend to matters that are the
responsibility of the Senedd in Cardiff and the Labour
Government. What those detailed effects might be, one
can only surmise at present, but given the substantial
interweaving between the implementation of the provisions
in the Bill and those matters under the Senedd’s authority,
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one can only suspect that they will be substantial and
significant. Hence we have tabled this new clause, which
would require the Secretary of State to issue an assessment
of the impact of the Bill on devolved policy and services
in Wales within six months of its passing and to issue
such an assessment for any further changes in relation
to regulations under the Bill within one month of
making them.

For the benefit of Committee members who may not
be wholly conversant with the intricacies of Welsh
devolution, let me explain that the Senedd has policy
responsibility, and the power to legislate, in respect of
large parts of public provision relevant to this Bill—for
instance, health and, importantly for us here today,
mental health; local government including, significantly,
social services and housing; education up to and including
higher education; equalities; the Welsh language; and
economic policy in respect of training and employment.
The Senedd also funds about half the costs of policing
in Wales.

Then there are the policy implications. Wales has a
higher rate of imprisonment than England—in fact, we
have the highest rate of imprisonment in western Europe.
The Welsh Labour Government have a framework to
reduce that number. This Bill will lead to higher numbers
in jail, one supposes. Wales has a higher rate of imprisoning
black and minority ethnic people than England, and
the Senedd has a race equality plan. The provisions of
this Bill, particularly in relation to stop and search and
on bladed weapons, are likely to lead to an increase in
the imprisonment of young black men, which will be at
odds with the Senedd plan. The Assembly, as it was
then, has taken a “wellbeing approach” to many aspects
of social provision. The Bill obviously has a more
forthright law-and-order stance and thereby is inconsistent
with Welsh public policy.

Furthermore, implementing policy requires human
resources and costs money. For example, an increase in
the number of people in prison would most likely lead
to an increased demand for mental health services inside
Welsh prisons from without—the local health board.
HMP Berwyn at Wrecsam springs to mind. It is the
largest prison in the UK and the second largest in
Europe. It accommodates many prisoners from outside
the health board area and, indeed, from England—people
who would not normally use its services. The health
board might well be reimbursed for the monetary cost
of providing those services, but we all know of course
that mental health services are chronically short not just
of money but of staff. This could be a substantial
burden on the local health board, but we will not know
beforehand; there is to be no impact assessment.

An increase in the number subsequently released
would have implications for the demand for housing,
education, training and jobs. I could go on, but I think
the Committee will have already seen how the system in
its entirety might be affected. After all, it is a system.

The consequences for the implementation of Senedd
policy is not my only concern. The Senedd is a legislature—it
passes law—so the question of the effect of the Bill, if
enacted, when there is a divergence between the law at
either end of the M4 also arises. For example, will the
Secretary of State then seek to direct devolved services
or at least to influence them, perhaps without the
consent of Welsh Ministers? I have to say that this would

be entirely unacceptable. Indeed, it would be directly
contrary to the clear will of the people of Wales, as
expressed in the referenda on the powers of the Assembly,
as it was then, most recently in 2011 under the former
Conservative Government.

The Minister might say that there are agreements in
place between the Ministry of Justice and the Welsh
Government to account for divergence, such as the
memorandum of understanding in 2013, upon which a
concordat in 2018 was produced to establish a framework
for co-operation, and that might be sufficient. When I
asked the Minister about the memorandum in the context
of the development of this Bill, it was unclear, to me at
least, whether the concordat processes were followed—not
least, whether they were followed effectively—because
her response was that she would write further to the
relevant Welsh Minister, Jane Hutt, following my question.
Clearly, there was a process in place that perhaps has
not been completed.

The Committee may not be aware of the work of the
recent commission on justice in Wales, under the former
Lord Chief Justice of England and Wales, Lord Thomas
of Cwmgiedd. The report concluded that

“the concordat does not really address the problems or provide a
sustainable or long-term solution to the effect of separating
justice from other devolved fields.”

That was Lord Thomas’s conclusion. Although justice
is not devolved to Wales at present, this apparently clear
split is, I think, an oversimplification, for both the
Senedd and the Welsh Government, as I said earlier,
have introduced legislation and policies leading to a
divergence in law and practice in Wales as compared
with England.

This is, in fact, recognised in the Welsh law-making
processes. Section 110A of the Government of Wales
Act 2006, as inserted by section 11 of the Wales Act 2017,
requires that new devolved Welsh legislation must be
accompanied by a “justice impact assessment” to explain
how it impacts on the reserved justice system in Wales.
Therefore, what happens in Wales is subject to an impact
assessment. However, there is no reciprocal requirement
on the UK Government or Parliament to report on the
impact that changes to the reserved England and Wales
justice system will have on devolved services in Wales,
and, as I said earlier, those might be quite profound.

For all these reasons, I believe that the proposals in
my new clause are required, and I am glad to have this
opportunity to propose it, with the valued support of
Labour and SNP colleagues. For me, the long-term
practical solution is to devolve justice. Northern Ireland
and Scotland now have their own jurisdictions, as I
believe will Wales, eventually, but that is perhaps in the
long term. In the meantime, quite frankly, it is just not
good enough to say that matters in the Bill are reserved,
and leave it at that.

Victoria Atkins: I am grateful to the hon. Gentleman
for giving us an insight into the complexities and the
balances that are a part of the devolution settlement for
Wales. I imagine that the Committee’s SNP Member,
the hon. Member for Ayr, Carrick and Cumnock, if he
were here, would say the same about the Scottish devolution
arrangements.

It may assist the Committee if I set out the provisions
of the Bill that, in the view of the UK Government,
relate in part to devolved matters in Wales and, as such,
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engage the legislative consent process. There are three
such provisions. The first are those in chapter 1 of
part 2 relating to the serious violence duty, so far as
those provisions confer reserved functions on devolved
Welsh authorities. The hon. Member for Arfon posed a
question about the memorandum in that regard. I am
able to help the Committee with the news that we are
continuing to discuss with the Welsh Government the
direction-making power in clause 17 relating to the duty.

4.15 pm

The second of the provisions are those in chapter 2 of
part 2 relating to offensive weapons homicide reviews,
again in so far as those provisions confer reserved
functions on devolved Welsh authorities. The third is
the new statutory offence of intentionally or recklessly
causing public nuisance provided for in clause 59.

I welcome the support that the Welsh Government
have given to those provisions, albeit that we continue
to have discussions about aspects of the detail of those
relating to the serious violence duty as they apply in
Wales. I accept that the Welsh Government take a wider
view of those provisions that relate to devolved matters.
I hope that we will be able to reach a common
understanding on these issues, but it may well be that
we have to accept that the UK and Welsh Governments
have a different understanding of those measures in the
Bill that engage the legislative consent process.

In respect of the detail of the new clause, we have
published alongside the Bill an impact assessment in
respect of the Home Office provisions, including the
three I have mentioned, so we are not persuaded that a
separate justice impact assessment for those provisions
that impact on matters devolved to the Senedd is required.

The hon. Member touched on the devolution of
policing and justice matters to the Senedd. The UK
Government’s position is clear: namely, that there should
be no change to the current arrangements, which serve
the people of Wales and England well. Police and crime
commissioners already provide for a high degree of
local devolution and accountability. I always enjoy working
with those commissioners and, indeed, the chief constables
in Wales. We have had an insight only this afternoon
into how working across the countries is so invaluable,
particularly in the context of county lines gangs, for
example, which pay no respect to borders or boundaries.

I can assure the hon. Member that we will continue to
work closely with the Welsh Government and all relevant
parties in Wales in the implementation of the provisions
in the Bill, and I very much hope that that assurance
means that he will be content to withdraw his new clause.

Hywel Williams: I thank the Minister for that response,
and I am grateful for the news that there are continuing
discussions with the Welsh Government even at this
rather late stage in the consideration of the Bill.

Obviously, we have a fundamental disagreement. I
would hold that the context in Wales is sufficiently
different to require a specific assessment. That context
is not only the fact that policy may diverge, but the fact
that there is specifically Welsh legislation that may
impact the provision. However, at this point I am content
to withdraw the new clause and possibly bring it back at
some other time. I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

New Clause 75

AUTOMATIC EXEMPTION FROM JURY SERVICE FOR THOSE

WHO ARE PREGNANT, BREASTFEEDING OR ON PARENTAL

LEAVE

‘(1) The Juries Act 1974 is amended as follows.

(2) In section 9, after subsection (2B), insert—

“(2C) Without prejudice to subsection (2) above, the
appropriate officer shall excuse a person from attending in
pursuance of a summons if—

(a) that person is pregnant,

(b) that person is breastfeeding, or

(c) that person is on parental leave.”’—(Alex Cunningham.)

Brought up, and read the First time.

Alex Cunningham: I beg to move, That the clause be
read a Second time.

Motherhood has featured well in our deliberations
today, and we are going to turn to it again, but first I
want to pay tribute to all mothers. I am going to be a bit
cheeky here and pay particular tribute to my own mother,
who will be 88 in five weeks’ time, and to my dad, who
will be 90 a few weeks later and who still looks after her
in their own home—just a little indulgence there.

New clause 75 would provide an automatic exemption
from jury service for those who are on maternity leave,
breastfeeding, or pregnant. The Opposition have tabled
it because the Government have yet to take the action
called for by my hon. Friend the Member for Lewisham
West and Penge (Ellie Reeves), who has been leading an
important campaign on this topic in recent months. The
issue is that there is no default exception from jury
service for mothers of newborn babies who are still
breastfeeding, and this can cause serious difficulties for
the mother. I do not need to go into the proven benefits
of breastfeeding because—perhaps unusually, given the
general content of the Bill—I have already rehearsed
those arguments in my speech on new clause 27.

Jury service is an important civic duty that we should
all engage in, as I am sure every member of the Committee
agrees—indeed, in our debate on clause 164 we all
recognised the importance of extending possible
engagement with jury service to more citizens. However,
that cannot be done at any expense, and certainly not at
the expense of the wellbeing and health of newborn
babies and of mothers.

My hon. Friend shared a case in which an expectant
mother deferred her jury service because it coincided
with her due date. That much was fine, as the initial
deferral went through, but her postponed jury service
then fell within the first six months of her son’s life,
during which she was exclusively breastfeeding him
about every two hours. As my hon. Friend explained in
her letter to the Lord Chancellor:

“The Court she has been asked to attend—York Crown Court—
does not offer child-minding facilities. This creates a number of
problems. As she cannot defer a second time and despite appealing
the decision she is being forced to attend jury service even though
it will compromise her ability to breastfeed her son during the
first six months of his life. If there are no child-minding facilities,
she cannot be with her son to breastfeed him unless she is allowed
to bring him into the courtroom which clearly presents its own
difficulties. Even if there are child-minding services made available
at the Court, she will have to leave once every 2 hours to
breastfeed her son.”

The Minister’s response to the case was:
“Your letter refers to your constituent making an application

for a second deferral but does not mention whether she applied
for an excusal. The gov.uk website provides examples of possible
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reasons for excusal but there is no exhaustive list. Though I
cannot say that an application for excusal would have been
granted in this case, potential jurors must have a good reason for
applying which could include exclusively breastfeeding a child.
Each application is considered on its own merit and if not
granted in the first instance, there is a route of appeal whereby a
judge would consider the application, either by considering the
information available or arranging a short hearing to speak to the
potential juror in person to discuss their reasons.”

Imagine someone undergoing postpartum recovery
and caring for a newborn—up at all hours of the day
and night, with all their days filled with responding to
the needs of their new baby. Is it really appropriate
that the Government should expect them to trawl though
the Government website and go through an application
process that may then be denied and need to be appealed
by attending the court to speak to the judge? As my
hon. Friend noted in her follow-up letter, absence of an
exemption means that a new mother has to

“deal with the effort and stress of navigating a bureaucratic
process to secure exemption when she should have been free to
solely focus on her pregnancy and new-born.”

That is illustrated by the case of Zoe Stacey, with which
I know the Minister is familiar. Zoe was called for jury
service in May, while she was breastfeeding her then
two-month-old child. Her application for an excusal
was rejected, so she had to appeal the decision. All the
while, she was breastfeeding her newborn after weeks of
painful medical problems, as well as having to look
after her other son, who is in pre-school four mornings
a week. Surely Ministers recognise that this is a hugely
stressful time for anyone, and it was made all the more
difficult by the fact that Zoe had little family support
nearby. In the end, she did receive an excusal, but she
should not have had to go through such a stressful
bureaucratic nightmare to get it.

My hon. Friend knows of more cases, some of which
she shared in her correspondence with the Minister. I
understand that the Under-Secretary of State for Justice,
the hon. Member for Cheltenham (Alex Chalk), wrote
to her earlier this week, informing her that the guidance
has been reviewed and that some amendments have
been made, including the addition of “new parent” as
an explicit reason for possible deferrals or excusals and
a change to Her Majesty’s Courts and Tribunals Service’s
internal guidance so that it states explicitly that excusal
applications on the grounds of caring responsibilities
are to be considered sympathetically.

While my hon. Friend and I both appreciate that the
Government are making an effort to address the problem,
they are not going quite far enough. Why do excusal
applications on the grounds of caring responsibilities
need to be considered sympathetically? Why cannot it
simply be that an excusal is guaranteed to be always
granted in the case of a new parent when they ask for it?
That does not remove the option of attending or deferring
jury service if that is what the pregnant mother or new
parent chooses; it simply ensures that any new parent
has the automatic right to exercise an exemption if they
wish to. I understand that the Government would not
want to remove the choice to serve or defer from
pregnant women and new parents, but they do not
have to do that in order to provide a guaranteed exemption
for all who want one. I hope that the Minister can see where
we are coming from, and accept the amendment today.

Chris Philp: I am grateful to the shadow Minister for
raising this issue. The Government do support the
principle behind the amendment. New parents, including
those breastfeeding or women who are pregnant, should
be able to serve on a jury at a time that is suitable for
them. As the shadow Minister has said, we are aware of
some of these cases that we have corresponded about in
recent months and, as a consequence, have already
updated the guidance that Her Majesty’s Courts and
Tribunals Service uses to ask that a more accommodating
and sympathetic approach is taken to somebody who
responds to a jury summons by saying that they are
pregnant, breastfeeding, or have very significant caring
responsibilities in the way that he has described. Where
that happens, a deferral is always considered in the first
instance.

The hon. Gentleman mentioned the application process.
Clearly, the summoning bureau will not necessarily
know who is pregnant or who is looking after a child, so
it is inevitable that there will always be some kind of
application process; that cannot be avoided. The thing
is that it is done in a way that is sympathetic. As I have
said, that guidance has been changed already. We have
also updated www.gov.uk to make it clear that these are
all legitimate reasons for requesting a deferral. I hope
that a combination of that publicity on www.gov.uk
and the work on updating the internal guidance in
response to some of the cases that the hon. Gentleman
and his colleagues have raised addresses the underlying
issue. We still think that a case-by-case consideration is
appropriate rather than a blanket provision such as this,
which perhaps does not capture all of the circumstances
that may arise. Allowing discretion to continue is the
best way of handling this, but the sentiment—the direction
of travel—is exactly the same as that of the hon. Gentleman.

There are, in the way in which this new clause is
drafted, some idiosyncrasies. For example, on a technical
point, the hon. Gentleman refers to parental leave, but
there are other forms of leave that do not count as
parental leave. Maternity leave and adoption leave, for
example, are considered as a different form of leave. I
am sure that this was inadvertent, but, as drafted, some
of those groups that one would wish to include have
been unfortunately omitted. We are on the same page as
the Opposition on this, but the change in the guidance
and the publications on www.gov.uk address the issues
that have been raised.

Alex Cunningham: The Minister had an over-complicated
response to what I thought was a relatively simple and
straightforward matter. He talked about supporting the
principle and he talked about sentiment. Surely, we
could save the time, expense and, of course, the anguish
around this process. Of course, there will have to be
some communication between the person called for jury
service and the court, but that could be very simple:
“Dear court usher, or whoever you are, I am currently
pregnant, or currently breastfeeding, please may I have
the exception that is granted under Labour’s excellent
amendment to this particular Bill.”It is very straightforward,
and I cannot understand for the life of me why the
Government cannot just say that if somebody in such a
situation does not want to do jury service, they should
not have to do it. For that reason, I shall press the
matter to a vote.

Question put, That the clause be read a Second time.
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The Committee divided: Ayes 6, Noes 8.

Division No. 41]

AYES

Champion, Sarah

Charalambous, Bambos

Cunningham, Alex

Eagle, Maria

Jones, Sarah

Williams, Hywel

NOES

Anderson, Lee

Atkins, Victoria

Baillie, Siobhan

Clarkson, Chris

Goodwill, rh Mr Robert

Levy, Ian

Philp, Chris

Pursglove, Tom

Question accordingly negatived.

New Clause 76

COMMERCIAL SEXUAL EXPLOITATION

“(1) A person (A) who gives, offers, or promises payment to
any person to engage in sexual activity with a person (B) is guilty
of an offence.

(2) For the purposes of subsection (1)—

(a) a ‘payment’ includes money, a benefit, or any other
consideration.

(b) an activity is sexual if a reasonable person would
consider that—

(i) whatever its circumstances or any person’s purpose in
relation to it, it is because of its nature sexual, or

(ii) because of its nature it may be sexual and because
of its circumstances or the purpose of any person
in relation to it (or both) it is sexual.

(c) no offence is committed by a person (A) unless the
sexual activity with the other person (B) involves—

(i) the person (A) being in the other person (B)’s presence,
and

(ii) the person (A) touching the other person (B), or

(iii) the person (B) touching themselves for the sexual
gratification of the other person (A).

(d) it is immaterial whether the payment is given, offered,
or promised by a person engaging in the sexual activity,
or a third party.

(3) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term
not exceeding 6 months or a fine not exceeding the
statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a
term not exceeding 10 years.”—(Sarah Champion.)

This new clause criminalises buying sex and decriminalises anyone
offering sexual services.

Brought up, and read the First time.

4.30 pm

Sarah Champion: I beg to move, That the clause be
read a Second time.

The Chair: With this it will be convenient to discuss
the following:

New clause 77—Commercial sexual exploitation by a
third party—

“(1) A person commits an offence if—

(a) the person (C) assists, facilitates, controls, or incites, by
any means, another person (B) to engage in sexual activity
with another person (A) in exchange for payment,
anywhere in the world; and

(b) the circumstances are that—

(i) the person (C) knows or ought to know that the
other person (B) is engaging in sexual activity for
payment; and

(ii) the person (C) assists, facilitates, controls, or incites
the other person (B) to engage in sexual activity
with another person (A) with the intention of
receiving payment.

(c) Subsection (1) of this section is to be construed in
accordance with section [Commercial sexual exploitation].

(2) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term
not exceeding 6 months or a fine not exceeding the
statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a
term not exceeding 10 years.”

This new clause criminalises pimping.

New clause 78—Advertising—

“(1) A person commits an offence if the person causes or
allows to be displayed or published, including digitally, any
advertisement in respect of activity prohibited by sections [Commercial
sexual exploitation] and [Commercial sexual exploitation by a
third party] of this Act.

(2) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term
not exceeding 6 months or a fine not exceeding the
statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a
term not exceeding 10 years.”

This new clause criminalises those who benefit from the advertising of
sexual services. This includes ‘pimping websites’.

New clause 79—Extra-territoriality—

“(1) A person who is a UK national commits an offence under
sections [Commercial sexual exploitation] to [Advertising] of this
Act regardless of where the offence takes place.

(2) A person who is not a UK national commits an offence—

(a) under sections [Commercial sexual exploitation] to
[Advertising] of this Act if any part of the offence
takes place in the UK, and

(b) under section [Advertising] of this Act if any person in
the UK pays money to any other person as a result or
through the advertisement published or displayed.”

This new clause allows criminal prosecutions for acts contravening the
relevant sections whether they occur within or outside the United
Kingdom.

New clause 80—Immunity of victims—

“(1) A person (B), by reason of their involvement as a victim
of an offence under sections [Commercial sexual exploitation] to
[Advertising] of this Act by another person (A) does not commit
an offence by doing anything which (apart from this paragraph)
would amount to—

(a) aiding, abetting, counselling, or procuring the commission
of an offence under sections [Commercial sexual
exploitation] to [Advertising] of this Act by the other
person (A);

(b) conspiring with the other person (A) to commit an
offence under sections [Commercial sexual exploitation]
to [Advertising] of this Act; or

(c) an offence under Part 2 of the Serious Crime Act 2007
(encouraging or assisting offences) in relation to the
commission of an offence under sections [Commercial
sexual exploitation] to [Advertising]of this Act by the
other person (A); or

(d) an offence under section [Advertising] of this Act.

(2) In this section it is immaterial whether the other person has
been convicted of an offence.”

This new clause ensures that those subject to commercial sexual
exploitation do not find themselves criminalised by having ‘assisted’ the
person buying sexual services.
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New clause 81—Power of Secretary of State to disregard
convictions or cautions—

“Section 92 of the Protection from Freedoms Act 2012 is
replaced as follows.

‘92 Power of Secretary of State to disregard convictions or
cautions

(1) A person who has been convicted of, or cautioned for, an
offence under—

(a) section 12 of the Sexual Offences Act 1956 (buggery),

(b) section 13 of that Act (gross indecency between men),
or

(c) section 61 of the Offences against the Person Act 1861
or section 11 of the Criminal Law Amendment
Act 1885 (corresponding earlier offences),

may apply to the Secretary of State for the conviction or
caution

to become a disregarded conviction or caution.

(2) A person who has been convicted of, or cautioned for, an
offence under section 1 of the Street Offences Act 1959, may
apply to the Secretary of State for the conviction or caution to
become a disregarded conviction or caution.

(3) A conviction or caution becomes a disregarded conviction
or caution when conditions A and B are met.

(4) For the purposes of subsection (1), condition A is that the
Secretary of State decides that it appears that—

(a) the other person involved in the conduct constituting
the offence consented to it and was aged 16 or over,
and

(b) any such conduct now would not be an offence under
section 71 of the Sexual Offences Act 2003 (sexual
activity in a public lavatory).

(5) For the purposes of subsection (2), condition A is that the
Secretary of State decides that it appears that any such conduct
now would not be an offence under sections [Commercial sexual
exploitation] and [Commercial sexual exploitation by a third
party] of the Police, Crime, Sentencing and Courts Act 2021.

(6) Condition B is that—

(a) the Secretary of State has given notice of the decision
to the applicant under section 94(4)(b), and

(b) the period of 14 days beginning with the day on which
the notice was given has ended.

(7) Sections 95 to 98 explain the effect of a conviction or
caution becoming a disregarded conviction or caution.’”

This new clause permits those who as a result of exploitation have
convictions for soliciting, to have their conviction disregarded.

New clause 82—Repeals—

“The enactments specified in the following Table are repealed
to the extent specified in column 2 of the Table.

Short title and chapter Extent of repeal

Sexual Offences Act 1956 (c. 69) Sections 33 to 36

Street Offences Act 1959 (c. 57) The whole Act

Sexual Offences Act 1967 (c. 60) Section 6

Criminal Justice and Police Act 2001
(c. 16)

Section 46

Sexual Offences Act 2003 (c. 42) Sections 51A to 56

Policing and Crime Act 2009 (c. 26) Section 14 and 16
to 19”.

Sarah Champion: The new clauses were tabled by my
right hon. Friend the Member for Kingston upon Hull
North (Dame Diana Johnson). Their purpose is to stop
commercial sexual exploitation by ending impunity for
exploiters and supporting, rather than sanctioning, victims
and survivors. First, they would criminalise those who

pay for sexual activity with others. Secondly, they would
decriminalise those who are subject to commercial sexual
exploitation. Thirdly, they would criminalise those who
intend to profit from and/or advertise the commercial
sexual exploitation of others. In sum, they would break
the business model of sex trafficking, which leads in
most cases to the prostitution of people.

Organised commercial sexual exploitation is taking
place on an industrial scale in England and Wales.
Evidence obtained by the all-party parliamentary group
on prostitution and the global sex trade, which I previously
chaired, revealed that the UK sex trade is dominated by
organised crime. Criminal gangs exploit predominantly
non-UK national women, advertising on pimping websites
such as Vivastreet and Adultwork, and move these
women around the networks of so-called pop-up brothels
and hotel rooms to be raped by paying punters. Available
evidence suggests that Romanian women are heavily
represented among the women exploited in brothels
across Britain. Over a period of two years, Leicestershire
police visited 156 brothels, encountering 421 women,
86% of whom were from Romania. Northumbria police
visited 81 brothels over two years, and of the 259 women
they encountered in the brothels, 75% were Romanian.

The suffering inflicted on the minds and bodies of
women in these brothels by man after man after man
after man can scarcely be imagined. One woman trafficked
to the UK said:

“To begin with [the offenders] were my friends but, as soon as
we came to England, they started to physically abuse me. He beat
me many times because I was not earning him enough money…Even
though the clients did not physically abuse me, I felt abused
because I was forced to have sex with them even when I did not
want to do so. Sometimes that was painful. After a while, I felt
disgusted by what I was doing and I wanted to stop but [he]
wanted more money and he forced me to continue.”

Sex trafficking gangs are ruthlessly exploiting women
in our constituencies for one reason only: money. The
disturbing reality is that, today, England and Wales are
attractive destinations for sex traffickers. Perpetrators
face low risks for high profits. Why are the profits so
high and the risks so low? Because we have unfettered
demand from men who pay for sex, and in doing so
fund these criminal gangs; and we have lucrative pimping
websites on which traffickers can quickly and easily
advertise their victims to sex buyers across the country.
Shockingly, these pimping websites are legal.

Alongside this impunity for online pimps and punters,
perversely, the women they sexually exploit can themselves
face criminal sanctions for soliciting, making it harder
for them to seek help and rebuild their lives, as we
discussed. Our laws are hindering, rather than helping,
the fight against sex trafficking; they need to be strengthened
now. To break the business model of sex trafficking, we
have to deter demand, end impunity for online pimping,
and support, not sanction, the victims and survivors.
The new clauses would do just that. They would bring
our laws in line with those of France, Israel, Northern
Ireland, Ireland, Sweden, Norway and Iceland. All of
those countries have criminalised paying for sex and
decriminalised victims of sexual exploitation, in order
to put pimps and traffickers out of business. It is high
time that England and Wales joined that list. I look
forward to what the Minister has to say about these
new clauses.
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Victoria Atkins: I am grateful to the hon. Lady for
putting the case for new clauses 76 to 82 on behalf of
the hon. Member for Kingston upon Hull North, who
in the last Parliament had a ten-minute rule Bill on the
issue.

The Government’s long-standing policy towards sex
work and prostitution has been focused on tackling the
harm and exploitation that can be associated with
prostitution, as well as ensuring that those wishing to
exit sex work are appropriately supported. These six
new clauses seek to make significant changes to the
legislative regime governing prostitution and sex work.
In summary, they would impose what is known as the
sex buyer law, or Nordic model, which would criminalise
the buying but not the selling of sexual services, the
profiting by third parties from sexual services and the
advertising of sexual services.

Under English and Welsh law currently, the buying
and selling of sexual services are not necessarily unlawful
in themselves. In other jurisdictions where the buying
of sex has been criminalised, such as France, Northern
Ireland and Sweden, there has been no conclusive evidence
to show that the criminalisation of the demand for sex
has either led to a significant decrease in the demand for
sexual services or improved the conditions in which sex
workers operate. Indeed, there is some evidence to
suggest that criminalising the purchasing of sexual services
worsens the conditions in which prostitutes and sex
workers operate. It may change the profile of buyers of
sexual services, distilling the demand down only to
those willing to break the law to purchase such acts and
forcing prostitutes and sex workers to engage in forms
of prostitution associated with higher levels of harm. In
the absence of unequivocal evidence, the Government
have therefore maintained their line that we are focusing
on trying to exit people and trying to reduce the harm
and exploitation that they face.

Sarah Champion: The argument that the Minister
makes assumes the ability to give informed consent by
the people in prostitution. I have no problem whatsoever
with people who are choosing to prostitute themselves.
What I have an issue with is sex trafficking and the
number of people—and I know that the Minister is very
aware of this—who are forced into this situation. I see
no better approach than to remove the financial reward
for these people, to enable those who actually want to
prostitute themselves to go ahead.

Victoria Atkins: I very much accept the hon. Lady’s
point about the coercive aspect of trafficking—forcing
people into prostitution and sex work. It is a huge part
of our work to tackle modern slavery and sex trafficking.
We have covered this ground already, albeit on a slightly
different subject. Section 52 of the Sexual Offences Act
2003 makes it an offence to cause or incite another
person to engage in prostitution for one’s personal gain
or the gain of a third party. Section 53 also creates an
offence relating to one’s personal gain or the gain of a
third party, and under section 53A it is a strict liability
offence to pay for the services of a prostitute subjected
to force, coercion, deception or exploitation. All of
those offences are captured by the definition of exploitation
in section 3 of the Modern Slavery Act 2015, by virtue
of which human trafficking with a view to committing
the aforementioned offences carries a maximum sentence
of life imprisonment.

The other new clauses in the group stand or fall with
new clauses 76 and 77. I will not address them, because
I know an important matter is to be debated after this
and I am mindful of time. We are taking action to
tackle harmful activity online—that is a very important
point in this subject area. With the Online Safety Bill,
which I have already addressed several times in Committee,
the imposition of a legal duty on certain online services
providers to tackle criminal activity on their services
will apply to a range of instances covered by this topic.
The tech companies and services that are in scope will
have to put in place systems and processes to limit the
spread of illegal content and to remove it swiftly.

On the wider work of the violence against women
and girls strategy, prostitution and sex work have been
raised in many of the responses that we have received,
and we very much intend to address actions on that to
reduce the risks for women working in prostitution and
sex work. As always, I would very much welcome the
hon. Lady’s ideas and suggestions on these aims, and I
am very happy to work with her and the right hon.
Member for Kingston upon Hull North on addressing
some of those harms, which we are all determined the
prevent.

Sarah Champion: I am happy to withdraw the clause.
I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

The Chair: New clauses 77 to 82 have already been
debated, so we come now to new clause 83.

New Clause 83

CONCEALING A BODY

“(1) A person (‘D’) is guilty of an offence if—

(a) D conceals the deceased body of another person, and

(b) D intends to obstruct a coronial investigation, or

(c) D conceals a death to facilitate another criminal
offence.

(2) For the purposes of subsection (1)(b), the circumstances in
which a coronial investigation is required are set out in section 1
of the Coroners and Justice Act 2009.

(3) For the purposes of subsection (1)(a), concealment of a
homicide will be conclusive evidence of an intent to obstruct a
coronial investigation.

(4) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term
not exceeding 6 months or a fine not exceeding the
statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a
term not exceeding 2 years.

(5) The common law offence of obstructing the coroner is
abolished.”—(Bambos Charalambous.)

Brought up, and read the First time.

Bambos Charalambous (Enfield, Southgate) (Lab): I
beg to move, That the clause be read a Second time.

The Chair: With this it will be convenient to discuss
new clause 84—Desecration of a corpse—

“(1) A person (‘D’) is guilty of an offence if—

(a) D acts with severe disrespect to a corpse, and

(b) D knows that, or is reckless as to whether, their acts are
ones of severe disrespect.

(2) For the purposes of subsection (1)(a), whether an act is one
of severe disrespect will be judged according to the standard of
the reasonable person.

(3) A person is not guilty of an offence under this section if—

(a) they had a reasonable excuse for their acts,
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(b) the act would otherwise be criminal under section 1 of
the Human Tissue Act 2004,

(c) the act is also a criminal offence under section 70
Sexual Offences Act 2003 (‘Sexual penetration of a
corpse’),

(d) a person, prior to their death, has given consent for the
acts to be done to their deceased body, notwithstanding
that they involve severe disrespect to the corpse.

(4) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term
not exceeding 6 months or a fine not exceeding the
statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a
term not exceeding 2 years.

(5) The common law offence of preventing a lawful and decent
burial is abolished.”

Bambos Charalambous: It is a pleasure to serve under
your chairmanship, Mr McCabe. There can be few things
worse than learning of the murder of a close relative.
There is then the trauma of the trial and the detail that
is raked over to ensure a conviction. In certain cases, the
never-ending turmoil of not having a body to lay to rest
is an unimaginable form of emotional torture.

The tireless work of Marie McCourt ensured that
Parliament passed Helen’s law in March 2020. The body
of Helen McCourt, Marie’s daughter, who was murdered
in 1988, has never been found. Her killer never disclosed
the whereabouts of her body. Marie’s campaigning
successfully changed the law so that parole boards must
now take into account whether killers have refused to
co-operate in the recovery of their victims’ remains.

Anomalies in the law remain when a body is never
found, however, and they must be addressed. That is
why the two new clauses would create two new offences:
that of concealing a body and another relating to the
desecration of a corpse. New clause 83 would replace
the common law offence of obstructing a coroner with
the offence of concealing a body. New clause 84 would
replace the common law offence of preventing burial,
which has its origins in ecclesiastical law, with the new
offence of desecration of a corpse. That would also
address gaps in the law and capture a range of intentional
acts of severe disrespect, including the mutilation of a
corpse, the drawing of lewd images on a deceased body,
and non-penetrative sexual acts performed involving a
corpse.

In 2017 the Law Commission acknowledged:

“The law governing how we dispose of the bodies of our loved
ones…is unfit for modern needs.”

The current law is haphazard in how it is applied to deal
with the serious wrong of behaving with gross disrespect
towards deceased bodies. The existing common law
charges of preventing a lawful and decent burial, hiding
a corpse and obstructing a coroner have been rarely
used.

When Helen McCourt was murdered in 1988, murder
trials without a body were exceptionally rare. Sadly,
today they are common because, as forensic detective
methods have become more sophisticated, killers are
resorting to ever more desperate measures to hide evidence
of their crimes. In 2019 the Home Office confirmed that
since 2007-08 there have been 50 homicides—convictions
for murder and manslaughter—without a body. One
can only try to imagine the huge extra distress this
causes victims’ families, and as the law stands the killer

will receive no further punishment for the additional
horrific crimes committed after the initial homicide.
The distress to the affected families will only continue
to rise without a change in the law. If offenders knew
that they would face charges relating to non-disclosure
and desecration as well as for the homicide offence
itself, they may think twice about committing the offence
and maintaining silence about it.

4.45 pm

I thank Dr Imogen Jones of Leeds University, a
specialist in this area of law, for her help in drafting the
new clauses. I will end by paying tribute to Marie McCourt,
who has continued to highlight these issues following
her success in changing the law in March 2020. It would
surely be a fitting testament to her tireless campaigning
to see these new clauses passed into law, and it would
also serve as a legacy to daughter’s name.

Chris Philp: I thank the shadow Minister for his
speech and for introducing this new clause so eloquently.
He mentioned the tragic case of Helen McCourt, which
I am sure is on our minds as we debate this new clause.
Along with the hon. Member for St Helens North
(Conor McGinn), I have met her mother Marie McCourt,
who has campaigned tirelessly on this issue for many
years, which led ultimately to the passage, as the shadow
Minister said, of Helen’s law a few months ago. It was a
privilege to take it through the House of Commons as
the Bill Minister.

The Government once again are very sympathetic to
the sentiments and the intention behind these new
clauses, and I would like to look briefly at new clauses 83
and 84, which combined seek to repeal and replace two
common law offences, as the shadow Minister has said.
New clause 83 would repeal the common law offence of
obstructing a coroner, replacing it with a statutory
offence, while new clause 84 seeks to repeal the common
law offence of preventing lawful burial.

It is worth just saying that, as with many common
law offences, they are quite wide-ranging measures in
their scope and cover potentially quite a wide range of
behaviour. One of the risks we run when we seek to
codify the common law—as we sometimes, or indeed
often, do—is that we may inadvertently narrow the
scope of the existing common law provisions. Of course,
we will also be reducing the maximum sentence, because
as common law offences these offences currently have a
maximum sentence of life whereas by creating a statutory
offence, as these new clauses seek to do, there would be
a specified much lower maximum sentence.

It is worth saying that the common law—as, too, the
non-common law—does cover the question of concealing
a body in various ways. In circumstances where an
offender is responsible for a homicide, the fact that they
concealed or mutilated the body is already taken, not as
a point of common law but as a point of sentencing
guidelines, as a clear aggravating factor at sentencing.
Therefore, on conviction the sentence will be increased,
reflecting the fact that the sort of behaviour the shadow
Minister has described has occurred. Where the concealment
of a body is part of a course of action that includes the
killing, the sentence for murder would again include
that as an aggravating factor in deciding the starting
point for the sentence. If we have a separate offence, the
danger, of course, is that the offences may be served
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concurrently, so we may not have someone in prison for
any longer, whereas if it is an aggravating factor for the
main offence, we may well get a longer sentence. We need
to be mindful of those technical reasons that might
inadvertently have the opposite effect to that intended.

It is also the case, of course, that once someone is
convicted of an offence of this kind—this includes
refusing to disclose the location of the body—we have
legislated via Helen’s law, as the shadow Minister said,
that the Parole Board is now obliged as a question of
statute to consider the non-disclosure of the whereabouts
of the body when making release decisions. That was
previously in parole guidelines but is now statutory,
which also sends a message to the Parole Board about
how strongly Parliament feels about this. Non-disclosure
could also lead to a later release point. All those points
are important to bear in mind.

On new clause 84, which seeks to deal with the
desecration of a body, the meaning of acting with
severe disrespect to a corpse could, under the new
clause as drafted, include several circumstances such as
mutilation, hiding or concealment, unlawful burial or
cremation, or otherwise preventing the lawful burial
of a body. It could also mean taking photographs of
bodies where it is inappropriate or unnecessary to do so.
The Government completely understand the thinking
behind the new clause, because, of course, the bodies of
those who have passed away should be treated with
dignity and respect.

A number of existing criminal offences can already
be used, such as preventing lawful burial and decent
burial, as well as perverting the course of justice if the
activities are designed to prevent justice from being
done. Those are common law offences with a maximum
penalty of life, as I said. There are also statutory
offences such as disposing of a child’s body to conceal a
pregnancy or burning a body other than in a crematorium,
as well as offences that can apply in some circumstances,
such as misconduct in public office if such a person—that
could even include a police officer—is in public office.

The desecration of a body is likely to be connected to
another offence. Therefore, as with the previous new
clause, an act of desecration is likely to be an aggravating
factor in sentencing the other offence, which might be
murder or manslaughter, resulting in a more severe
penalty. Again, we come to the question of concurrency:
if a separate offence is created, the two sentences might
run concurrently, whereas if instead the act aggravates
the main offence, there may be a longer sentence. Those
points are worth making.

The intention of the new clauses may be to ensure
that people who commit such acts would spend longer
in prison, and we obviously sympathise with that, but it
is possible that, for the reasons I have mentioned, they
would not achieve that effect. Such matters can be
reflected either through the existing common law offence
or as an aggravation to the principal offence. We now
have Helen’s law regulating release from custody where
that happens.

The Government recognise the campaigning done by
Marie McCourt, and I know that the Lord Chancellor
has met her as well as the hon. Member for St Helens
North. The Lord Chancellor has met her a number of
times and I have met her as well. We want to continue
discussing these issues with Marie and her family and to
think about whether there is anything else we can do to

ensure that the awful circumstances we are discussing
are fully reflected beyond even what I have already
described. We are receptive to ideas in this area and are
happy to talk about them and think about what else can
be done, but, for the reasons about the precise way in
which the new clauses are crafted, we do not think they
would take the law as it stands any further forward.
However, we are happy to work with Marie, the hon.
Member for St Helens North, shadow Ministers and
others to see if there are other things that we can do.

Bambos Charalambous: On the basis of what the Minister
has said, I beg to ask leave to withdraw the motion.

Clause, by leave, withdrawn.

The Chair: I do not know how hon. Members have
managed it, but new clause 84 has already been debated,
so we come to the final question.

Question proposed, That the Chair do report the Bill,
as amended, to the House.

Victoria Atkins: It is customary at this stage to mark
the end our deliberations in Committee by reflecting on
the ups and downs, the agreements and disagreements
and the range of subjects on which we have deliberated.
Our debate on the police covenant at the beginning of
the Committee’s deliberations feels like a long time ago.
I am pleased that the Bill and no fewer than 84 new
clauses have had the benefit of rigorous scrutiny by
hon. Members on both sides of the Committee over the
past few weeks.

I thank in particular you, Mr McCabe, for your
stylish chairmanship of the Committee as well as your
co-Chair, Sir Charles, who was equally stylish and
equally good at keeping us all in good order. I thank the
Under-Secretary of State for the Home Department,
my hon. Friend the Member for Croydon South, for
sharing the privilege, the pleasure and the workload of
our Committee with me. I thank the Opposition Front
Benchers—the hon. Members for Croydon Central, for
Stockton North and for Enfield, Southgate—for their
constructive and at times lively approach to the matters
that we have debated, but that is all absolutely in the
role of this Committee and what this process is supposed
to do in this place.

I would, of course, get into lots of trouble if I did not
thank the Government Whip, my hon. Friend the Member
for Corby. If Chairs keep us in order, Whips whip us in
to make sure that we remain in good order. I give my
sincere thanks to him because it is a very difficult job at
times and one that does not get much praise.

I thank the Clerks for herding us in the right direction
when we needed to be so herded, and the Hansard
writers, whose ability to keep note of what we are saying
never fails to amaze me. I thank the officials and the
lawyers from the Home Office, the Ministry of Justice
and the Department for Transport. A huge amount of
work goes on behind the scenes to help Ministers to
prepare for a Bill Committee, and it is very much thanks
to them that we are able to do so.

That flows inevitably to my very sincere thanks to the
Bill manager for the Home Office, Charles Goldie, and
the Bill manager for the MOJ, Katie Dougal—I hope I
pronounced that correctly. They help Ministers to swim
serenely above the water while they are working terribly
hard underneath, so I thank them very much for their
hard work and effort.
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Thanks also to our private offices, who help Ministers
to turn up at Committee on time. Finally, of course,
thanks to the members of the Committee. I know that,
for some Members, this was their first Bill Committee—I
hope that we have not put them off for life—but they
have all contributed in their own way and have played a
vital role in scrutinising this important piece of legislation
so that it is ready for the House’s wider scrutiny on
Report in a week and a half’s time. Thank you all.

Alex Cunningham: The very fact that we are within
three minutes of the reporting time for this Bill justifies
my hon. Friend the Member for Enfield, Southgate
fighting for all the time that the Committee has had to
deliberate. I thank you, Mr McCabe, and Sir Charles
for chairing our weeks of deliberations with skill and
good humour.

I thank the Government Members who made a
contribution and even those who were able just to crack
on with their correspondence, and Ministers for listening
and making us some promises that I am sure they will
keep. The Under-Secretary of State for the Home
Department, the hon. Member for Louth and Horncastle,
recognised very early on that a 16-year-old is not an
adult in any circumstances whatsoever, and the Under-
Secretary of State for the Home Department, the hon.
Member for Croydon South, very kindly said that he

would act as an advocate for Opposition Members who
might be having problems engaging with other Government
Ministers.

My thanks also go to my hon. Friend the Member for
Croydon Central for sharing the Front-Bench role with
me and for championing our position on shopworkers
and protests. I thank all the other Opposition Members
who did a grand job holding the Government to account
on everything else—from violence against women and
girls, to pet theft. I thank the many organisations, too
numerous to mention, that championed their causes
and helped us to champion ours, too. Without them the
challenge to the Government would have been all the poorer.
I thank the Committee Clerks for their professionalism
and their patience and, of course, our friends in the
Hansard service.

Finally, I thank our Whip, my hon. Friend the Member
for Enfield, Southgate, who will now hang up his whip
and get into his new role on a full-time basis, as I
understand it. I thank him especially because I really did
need him daily to tell me, “It’s okay, Alex, we will get
through the business. We will get to the end. We will
get all the new clauses dealt with—rest assured.” So,
thank you to him.

Bill, as amended, accordingly to be reported.

4.59 pm

Committee rose.
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