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apply, in order to clarify the proportionality and necessity of this power. (Paragraph
1.25)

We welcome the Government’s reassurance that it is inappropriate to consider or
treat non-EEA residence permits as ID cards. (Paragraph 1.29)

Our predecessor Committee was concerned that the provisions in the UK Borders
Act 2007 relating to non-EEA residence permits may interfere with the right to enjoy
respect for private life without discrimination. We recommend that the Secretary of
State provide further information on the operation of the residence permits scheme,
including a statement of the Government’s view on its compatibility with
international human rights standards on privacy and the protection of minorities
from unlawful discrimination. (Paragraph 1.30)
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Formal Minutes

Tuesday 12 October 2010
Members present:

Dr Hywel Francis, in the Chair

Lord Bowness Mr Dominic Raab
Baroness Campbell of Surbiton Mr Richard Shepherd
Lord Dubs Mr Andy Slaughter
Lord Lester of Herne Hill

Baroness Morris of Bolton
Lord Morris of Handsworth

D R R R

Draft Report, Legislative Scrutiny: Identity Documents Bill, proposed by the Chairman, brought up and read
Ordered, That the draft Report be read a second time, paragraph by paragraph.

Paragraphs 1.1 to 1.30 read and agreed to.

Summary read and agreed to.

Resolved, That the Report be the Second Report of the Commiittee to each House.

Ordered, That the Chairman make the Report to the House of Commons and that Lord Lester make the
Report to the House of Lords.

Written evidence was ordered to be reported to the House for printing with the Report.

R

[Adjourned till Tuesday 19 October at 2.00 pm
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Written Evidence

1. Letter from the Deputy Director Policy, Identity and Passports Service, to
the Commons Clerk of the Committee, 3 September 2010

Identity Documents Bill

Following a very helpful meeting with the JCHR’s Assistant Legal Adviser and Lords Clerk,
I agreed to set out some of the detail of the Bill and associated areas that may be of interest
to the Committee.

2. The Identity Documents Bill, due to reach Report Stage in the Commons on 15
September, will cancel the ID card scheme and require the destruction of the National
Identity Register. The Bill will re-enact certain provisions around criminal offences and
consular fees. The Bill meets the commitment made in the Coalition Agreement to scrap
the ID card scheme.

Removal of the requirement to issue ID cards

3. The Bill would remove the requirement for the Secretary of State to issue an ID card with
immediate effect of the Bill receiving Royal Assent. Currently any new applicants for an ID
card are informed of the commitment of the Coalition Government to scrap the ID card
scheme and that this Bill is being considered by Parliament. New cards are not being
issued pending the outcome of Parliamentary consideration of the Bill. This is to minimise
the cost to the taxpayer and to avoid an individual paying £30 for a card that may have a
very short validity.

Cancellation of cards

4. Existing cardholders have been notified in writing of the introduction of the Bill and of
the intention of the Coalition Government to scrap the ID card scheme with all cards to be
cancelled within one month of Royal Assent. They will be further notified in writing after
the Bill receives Royal Assent in accordance with Clause 2(3) of the Bill, assuming that this
provision remains unamended. The information will also be available on the Directgov
and IPS websites. Cardholders are provided with contact points for further advice or
assistance.

Return of existing ID cards

5. Consideration was given to asking existing cardholders to return their card following
enactment of the Bill. However, it was considered that this would be a cumbersome and
potentially costly exercise and would serve little or no benefit. It would be an wasteful use
of resources to retrieve all cards when the level of risk associated with cards remaining
with the individual was considered negligible and any compulsion to return the cards
backed up by either civil or criminal penalties was entirely inappropriate. Furthermore,
seeking return of the cards would require retention of the personal data held on the
National Identity Register until the cards were returned.
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Destruction of data

6. The Bill requires the destruction of data recorded on the National Identity Register
within two months of the Bill being enacted. The Identity and Passport Service are
currently engaging with contractors and practitioners on the process and timing of
destruction of the data. Initial discussions have taken place with the Office of the
Information Commissioner and the more detailed proposals will be submitted shortly to
that Office for comment and consideration.

Re-enactment of Criminal Offences

7. As indicated in paragraph 2 above, the Bill proposes the re-enactment of the offences
currently contained in sections 25 and 26 of the Identity Cards Act 2006. The offences
apply to fraudulent use or production of identification documents other than ID cards.
The focus of the offences is on preventing fraud and tackling those who attempt to benefit
from fraudulent identity. The powers available to investigate the offences are used on a
daily basis by police and other enforcement agencies and resulted in almost 3,000
convictions last year

8. We, together with the Ministry of Justice, will continue to keep the application of the
powers under review and will particularly examine the relationship with other similar-type
offences contained in other fraud and counterfeiting legislation. The provisions in the Bill
are important operational tools, subject to regular and frequent use. For that reason, we
consider that it is important the offences are re-enacted in the Bill.

Verification of Information

9. Clause 10 of the Bill re-enacts section 38 of the Identity Cards Act 2006. It contains
provisions to allow for the Secretary of State to require relevant information in order to
verify information submitted by an applicant for a passport or in the determination of a
decision to withdraw a passport. The Clause requires that the information requested must
be in connection with the passport consideration. For example, a credit agency may
provide verification of a previous address but it would not provide information about a
mortgage obtained by the applicant for that property. The information must be of direct
relevance to the consideration of whether to issue or withdraw a passport.

10. During debate at Committee Stage, Damian Green sought views of Members of the
Committee on how we could increase transparency and public accountability by ensuring
that a data retention policy is set out in the Bill. The Minister is currently looking at the
contents of Clause 10 and is considering the points raised ahead of Report Stage of the Bill
on 15 September to determine whether additional safeguards may be applied in this
provision.

Refunds

11. There are currently fewer than 15, 000 ID cards in circulation of which almost 3, 000
were issued free of charge to airside workers. The Coalition Government has made clear
that it does not intend to provide a refund to cardholders. Ministers have indicated that
they intend to scrap the ID card system with the least possible cost to the taxpayer.
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Ministers have also stated that they clearly voiced their objections to ID cards when in
Opposition and that would-be cardholders would have known that the scheme would be
scrapped shortly.

12. Comment has been raised that the absence of a refund provision in the Bill is denying
cardholders access to safeguards set out in consumer protection legislation. However, an
ID card would not be considered as a consumer good. That is because the issue and the
holding of an ID card are not considered to be in the nature of a consumer transaction and
a sale of goods.

13. The impact of the no-refund policy on cardholders is difficult to measure as the
National Identity Register does not contain socio-economic data on cardholders.
Therefore, the cost of undertaking such an assessment would be disproportionate to the
number of cardholders involved. Additionally, the vast majority of people who paid for
card are or were existing passport holders.

Transgender

14. The Identity Cards Act 2006 made provisions for citizens undergoing gender
realignment to hold two ID Cards with one authorised for travel purposes (in Europe) in
their chosen gender. The two ID Cards were tied to a single identity record on the National
Identity Register. This option is currently not available for passports which are an
individual identity document enabling travel. Currently citizens need to decide their
chosen gender with which they wish to be known and have a passport issued in this name.

15. Lynne Featherstone indicated at Commons Committee Stage that IPS would consult
with governmental and international agencies, including the International Civil Aviation
Organisation (ICAO). Moving to issuing two passports raises significant security issues,
not least in raising the potential for a person to enter or leave countries under different
identities/ genders. A further aspect which will be examined is the possibility of removal of
gender identification. This is a major area of work which extends beyond passports and
the work will be taken forward over the coming months.

16. There are two further issues which are not provisions of the Bill or the ID card scheme
but have been raised during the passage of the Bill.

Biometric Residents Permits

17. The Biometric Residence Permit provides EU states with consistency in documents for
third-country nationals and contributes to preventing illegal immigration and residence.
The use of biometric identifiers protects the residence permit against fraudulent use by
connecting the permit to the holder.

18. The Biometric Residence Permit Card is an EU requirement. The card is issued in the
UK under the UK Borders Act 2007. EC Regulations require residence permits to be in a
uniform format and to include biometric data (facial recognition and fingerprints). All EU
countries must comply with the biometric requirement by 2012.

19. A number of points were raised by Liberty during oral evidence at Committee Stage.
These are being taken forward by UKBA in discussion with Liberty. We are happy to
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provide further information to the JCHR on the outcome of that consideration in due
course if that would be useful.

Second Biometric (fingerprints) in passports

20. The Coalition Agreement makes clear the commitment to halt work on the
introduction of fingerprints in passports. That approach is shared by colleagues in the
United States, in Canada, Australia and in New Zealand. The Coalition Government does
not consider that the gathering of additional personal biometric data such as fingerprints
from innocent citizens is proportionate to the level of risk. We already collect the facial
biometric and that is sufficient for identification purposes.

Conclusion

The scrapping of the ID card scheme would resolve a number of concerns raised by the
JCHR in earlier reports on the Identity Cards Bill. The Coalition Government introduced
the Identity Documents Bill as the first Bill of the new Government and it reflects a major
step in reducing the ability of the state to collect voluminous personal information from
the individual.

3 September 2010
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2. Written Evidence from the Northern Ireland Human Rights Commission,
to the Committee, October 2010

Legislative Scrutiny Priorities: Written Evidence to the Joint Committee of Human
Rights (October 2010)

Identity Documents Bill

The Commission has developed a body of work on the National Identity Register and
identity card schemes set out in the Identity Cards Act 2006 and UK Borders Act 2007." In
addition to concerns that the schemes would unduly infringe the right to privacy, the
Commission’s main concern has been that the schemes will exacerbate racial
discrimination and that their application in Northern Ireland carried serious risks of
differential impacts on the (British) unionist and (Irish) nationalist communities.

The Commission welcomes the provisions in the Identity Documents Bill to repeal the
Identity Cards Act 2006 and hence the National Identity Register and the ‘National
Identification Card’ for British citizens and ‘Identification Card’ aimed at Irish and other
EEA nationals. The Commission is however concerned that the Bill does not address the
much renamed and rebranded third ID scheme introduced for most non-EEA nationals
under the UK Borders Act 2007.2

This scheme was marketed as the ‘Foreign National Identity Card’ by the previous
Government. Its retention has been supported by the present Government on the basis that
the documents are a requirement of EU law.” It is the case that the UK has voluntarily
opted into EU regulations such as those laying down a uniform format for residence
permits for ‘third country’ nationals.* However, in implementing the measures the Home
Office clearly stated that the:

...[UK Borders Act 2007] provisions go further than the EU regulation.’

At the time of the passage of the 2007 Act, the Commission voiced concerns that the
provisions on identity documents effectively meant that “the Secretary of State will be
empowered to make regulations potentially forcing any non-EEA national to provide
unlimited information for unlimited purposes”. This included purposes that have nothing
to do with immigration.®

The previous Joint Committee voiced similar concerns that this part of the Act “contains
extremely open-ended powers capable of being exercised in ways which interfere with

1 See: 2009 research paper, ‘More than just a Card’ and other materials at:
http://www.nihrc.org/index.php?page=specialfocus&from=0&focus id=8&Itemid=1.

2 UK Borders Act 2007, sections 5-15 on Biometric Registration applying to any person ‘subject to immigration control’
defined in section 15 as a person who under the Immigration Act 1971 requires leave to enter or remain in the UK,
whether or not such leave has been given.

3 Hansard, Damien Green MP Identity Documents Bill, 2nd reading: House of Commons 9 June 2010: Column 433.

Regulation (EC) No 1030/2002 of 13 June 2002 laying down a uniform format for residence permits for third-country
nationals (see also amending Regulation (EC) No 380/2008 of 18 April 2008).

5  Compulsory Identity Cards for Foreign Nationals: UK Borders Act 2007 Consultation on the “Code of Practice about
the Sanctions for Non-Compliance with the Biometric Registration Regulations”, Home Office, February 2008, parah
3.10.

6 Sections 5(1)(b)(iii) and 8(2)f.
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Article 8 rights, but there is very little detail on the face of the Bill enabling us to assess the
likely compatibility of the new powers with Article 8”7, noting that important details were
absent, including “purposes for which such information may be used, which will
apparently include use for purposes which do not relate to immigration, such as access to
state benefits”.

The Committee therefore may wish to ask Government to explain which powers,
purposes and sanctions under sections 5-15 of UK Borders Act 2007 and their
associated regulations are over and above the requirements of EU law and assess how
such provisions are ECHR compliant.

The widely shared concerns that the identity card schemes for British and Irish citizens
unduly infringed the right to privacy (ECHR Article 8) equally apply to the scheme for
non-EEA nationals. The scheme for non-EEA nationals actually went beyond a number of
the provisions in the schemes for British, Irish/other EEA nationals, also engaging Article
14.8

Article 14 is also engaged by the continuation of an identity card scheme for non-EEA
nationals in the absence of those for EEA nationals. This itself may exacerbate the risks of
racial profiling (the form of racial discrimination involving the use of ethnicity rather than
focusing on individual behaviour for singling out individuals) and more broadly, racial
stereotyping and the development of a culture of suspicion. Employers, law enforcers and
public authorities in particular circumstances will be required, or expected, to examine
identity cards from persons who are non-EEA nationals but not those who are EEA
nationals. The question is how such persons are going to be able to tell who is a non-EEA
national and who is a British, Irish or other EEA national. Who should be required or
otherwise expected to have and produce the ‘Foreign National’ identity document and
from whom should it be acceptable to expect no, or another form of, identification? Any
practice of singling out persons visibly perceived as being from a minority ethnic
background is not acceptable in human rights terms, and measures that lead to any form of
racial profiling are likely to constitute unlawful racial discrimination in contravention of
international standards to which the UK is party.’

In the context of the commencement of the ID scheme for non-EEA nationals before those
of the Identity Cards Act 2006, the preceding Joint Committee voiced similar concerns in

7  JCHR Thirteenth Report of Session 2006-07, HL Paper 105 HC 538, page 11.

There are a number of differences between the scheme under the 2007 Act and the schemes for British, Irish/other
EEA nationals that the Identity Documents Bill would repeal. In particular, the level of compulsion for registration is
absolute under the 2007 Act and children are also subjected to its provisions. It is backed by a severe sanctions
regime in relation to compulsion to register, to maintain data and to use the card in particular circumstances,
including civil penalties (fines) and immigration sanctions (variation/curtailment or cancellation of a person’s
existing permission to enter or remain in the UK or ‘disregarding’, refusal of an application to stay in the UK, or
refusal to enter the UK if a person will not sign up to the scheme). There is also the sanction of not issuing an ID
card thereby preventing access to services and other matters dependent on its possession (see Code of Practice,
Compulsory Identity Cards for Foreign Nationals Home Office consultation document, February 2008).

9 In relation to the sphere of law enforcement, the UN World Conference Against Racism defined racial profiling as:
“...the practice of police and other law enforcement officers relying, to any degree, on race, colour, descent or
national or ethnic origin as the basis for subjecting persons to investigatory activities or for determining whether an
individual is engaged in criminal activity” (the Durban Declaration, UN Document A/CONF.189/12 paragraph 72).
Other high-risk scenarios for racial profiling include entitlements to public services and immigration control. It has
been established that ID checks on the basis of racial profiling breach the internationally recognised human right to
non-discrimination - see Rosalind Williams Lecraft v Spain (Human Rights Committee) Communication No.
1493/2006, UN Document CCPR/C/96/D/1493/2006, 30 July 2009)
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relation to ‘de facto racial profiling’, noting that even though there was no requirement that
such a document be carried:

...the fact that such a document exists for non-nationals and can be requested to
prove entitlement to services makes it highly likely in our view that members of black
and minority ethnic communities in the UK will be disproportionately required to
prove their immigration status."

The Committee may wish to draw the attention of both Houses once more to the risks
of racial profiling if the identity card system provided for in the 2007 Act is not
amended.

October 2010

10 JCHR Thirteenth Report of Session 2006-07, HL Paper 105 HC 538, p12.
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3. Written Evidence from the Equality and Human Rights Commission, to
the Committee, 12 October 2010

Equality and Human Rights Commission submission to the Joint Committee
on Human Rights

Legislative scrutiny priorities for 2010-11

Identity Documents Bill

1. The Commission welcomes the provisions of the Identity Documents Bill, in particular
the repeal of the Identity Cards Act 2006 and the destruction of information recorded on
the National Identity Card Register.

2. The Commission had concerns regarding the need for and operation of the National
Identity Card scheme and database. In particular, the Commission was concerned that the
use of identity cards had the potential to impact on race and good relations.

3. The Commission remained to be convinced that an adequate justification on the
grounds of national security, the fight against crime, or other grounds had been made for
the establishment of Identity Cards or a National Identity Register. The Commission
therefore welcomes the fact the Government has shared this view, and now proposes to
abolish this scheme.

4. While the Commission welcomes this Bill in so far it addresses ID cards of UK nationals,
the Commission remains concerned more generally regarding the collection and use of
personal information by the State.

5. The Commission considers the collection, retention and dissemination of personal data
impacts on the right to private life under Article 8 of the Human Rights Act.

6. he National Identity Database, and identity cards, while significant, represents only a
proportion of current databases that hold information on the citizen.

ID cards for foreign nationals

7. The Commission understands that the requirement for non-EU nationals to hold
some form of biometric residence permit is required under EU regulations to which the
UK has voluntarily adopted.!

Commission’s position

8. While the Commission understands the need to exercise effective immigration controls,
the Commission is concerned that these regulations appear to have been introduced and
implemented in the UK with little awareness, debate, scrutiny or detailed assessment. Nor
has sufficient assessment been made of the operation of biometric identity cards for foreign

1 Council Regulation (EC) No 1030/2002 of 13 June 2002 and Council Regulation (EC) No 380/2008 of 18 April 2008
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nationals as to their proportionality and compliance with Article 8 of the Human Rights
Act and data protection principles.

9. The nature and requirements of identity information for foreign nationals is extremely
unclear, being contained in a number of immigration acts, rules, regulations, and delivery
plans. Furthermore, the Commission understands that the information held by the UK
authorities under biometric identity cards exceeds the requirements under EU law.

10. The Commission would suggest that the basis for the collection, retention,
dissemination and removal of such information should be placed on a clear, accessible
statutory basis, with proper scrutiny, checks and balances.

11. The Commission is unclear whether regulations to hold some form of biometric
identity cards apply to all foreign nationals, for example those with long standing
connections to this country, including those with indefinite leave to remain. Consideration
needs to be given firstly, as to whether it is necessary and proportionate for such a system
to apply to all foreign nationals, and secondly the extent to which information needs to be
held and processed.

12. The Commission is concerned that the processes for retention, processing and deletion
of this information are unclear. It would appear that the collection, retention and
processing of information goes beyond that required by the EU directive to include
detailed personal information given in passport or visa application forms and detailed
biometric information.

13. The Commission is concerned that there is a lack of clarity about the information that
will be held on the database, and again there appears to be little assessment as to whether it
is necessary and proportionate to hold this information.

14. In addition, there appears to be a lack of assessment as to how this complies with data
protection principles, including those that maintain that information should be adequate,
relevant and not excessive, and not kept for longer than is necessary.

15. It is unclear as to who has access to the information, how long it will be kept, or
processes for its deletion or amendment. The Commission would inquire as to whether

any privacy impact assessment has been carried out, and request that such an assessment
be published.

16. As stated above, the Commission is concerned that there is a risk that requiring
biometric identity cards for foreign nationals will lead to direct or indirect discrimination,
particularly in relation to foreign nationals, ethnic minority groups, and on the grounds of
race.

17. The Commission is also concerned about the potential impact on good relations. That
risk is much greater now that identity cards are only required for non-EU nationals. The
Commission would inquire as to whether an Equality Impact Assessment has been carried
out on the effect of the proposed legislation, and request that such an assessment be

published.



Legislative Scrutiny: Identity Documents Bill 27

Solution

18. The Commission considers there should be an urgent review of the regime for
biometric identity cards for foreign nationals, including full equality and privacy impact
assessments. Such mechanisms would provide an assessment on the necessity and
proportionality of the measures, its compliance with data protection principles, and greater
clarity regarding the legal and regulatory regime for the collection and processing of such
information.

19. The Commission considers that there is also an urgent need for a wider review of the
legal and regulatory schemes for the collection, processing and dissemination of
information privacy.

20. The Commission is currently carrying out a research project which is considering the
current regimes of the protection of information privacy, their adequacy, gaps in
protections and possible routes to reform of the current protections of information
privacy.

21. The Commission anticipates that the report with findings and recommendations for
future actions will be published in November 2010. The Commission then hopes to work
closely with relevant stakeholders, the Government and policy makers to take forward the
recommendations of the research.

12 October 2010
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