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Instruments reported

At its meeting on 3 November 2010 the Committee scrutinised a number of Instruments in
accordance with Standing Orders. It was agreed that the special attention of both Houses
should be drawn to nine of those considered. The Instruments and the grounds for
reporting them are given below. The relevant Departmental memoranda are published as
appendices to this report.

1 S.I. 2010/1813: Reported for defective drafting

Revenue and Customs (Complaints and Misconduct) Regulations 2010

1.1 The Committee draws the special attention of both Houses to these Regulations on
the grounds that they are defectively drafted in several respects and require elucidation
in one respect.

1.2 In a memorandum printed in the Appendix, HM Revenue and Customs acknowledges
several instances of defective drafting in these Regulations. There remain a number of
matters raised by the Committee which the Department does not address to the
Committee’s satisfaction.

1.3 Regulation 9(2) defines the expression “conduct matter” as any matter which is not and
has not been the subject of a complaint but in the case of which there is an indication that a
Commissioner or an officer may have committed a criminal offence or behaved in a
manner which would justify the bringing of disciplinary proceedings, and regulation 3(1)
defines the expression “recordable conduct matter” as covering specified types of conduct
matters and other matters “except in paragraph (4) of regulation 197, a reference that—
according to the Department’s memorandum—should have been to paragraph (3).
Regulation 9(2) is similarly expressed to be subject to regulation 19(4), which appears
neither to qualify it nor add to it. Rather it requires the IPCC to notify the complainant of
notifications given to, and other matters brought before the attention of the appropriate
authority under regulation 19(3). In contrast, regulation 19(3) provides that in certain cases
the Independent Police Complaints Commission (“IPCC”) may bring a matter (which is
not a conduct matter) to the appropriate authority’s attention as if it were a recordable
conduct matter, and (if it does so) the following provisions of the Regulations have effect as
if it were such a matter.

1.4 In contrast with its response on regulation 3(1), the Department claims that the
reference to regulation 19(4) rather than 19(3) in regulation 9(2) is intended, and that
“paragraph 2(4) of [the Police Reform Act 2002] mirrors regulation 19(4) of these
Regulations”. The Committee assumes that the Department intended to say that regulation
19(4) of these Regulations mirrors paragraph 2(4) of Schedule 3 to the 2002 Act, but even
so the Department’s response is incorrect. Paragraph 2(4) of Schedule 3 to the 2002 Act
corresponds to regulation 19(3) of these Regulations and not regulation 19(4). The
Committee accordingly considers that regulation 9(2) is defectively drafted.




1.5 Regulation 20 requires the appropriate authority to keep records, in such form as the
IPCC shall determine, of various matters, including (b) every conduct matter recorded by
it under regulation 23(3) (conduct matters arising in civil proceedings). Paragraphs (1) and
(6) of regulation 24 require the appropriate authority in certain circumstances to record a
conduct matter which has not been recorded under regulation 23(3). The Committee
asked the Department why regulation 20(b) does not require the appropriate authority to
keep records of conduct matters recorded under regulation 24(1) and (6). The
Department’s response is that regulation 20 mirrors the requirement in regulation 24 of the
Police (Complaints and Misconduct) Regulations 2004 and thus the requirements of police
forces to keep records or recordable conduct matters arising from civil proceedings; that to
extend it as suggested would be putting more onerous record keeping requirements on
HMRC than currently exist for the police, which is not the policy intention; and that as
drafted regulation 20 is consistent with the provisions of the Police Reform Act 2002. The
Committee notes that regulation 20 achieves the Department's policy of consistency with
regulation 24 of the 2004 Regulations, but it appears to it that there may be a similar
omission in that provision as it refers to conduct matters recorded under paragraph 10(3)
but not paragraph 11(1) or (5) of Schedule 3 to the Police Reform Act 2002. The purpose of
requiring a record to be made that can be immediately destroyed is not explained. The
Committee accordingly considers that regulation 20(b) requires elucidation, which is
partly but not fully set out in the Department's memorandum.

1.6 More generally, the Committee also asked for how long records are intended to be kept
under regulation 20 and why the period was not specified. The Department states that
records are intended to be kept for as long as it is necessary in accordance with the
principles of the Data Protection Act 1998. The Department’s standard position is that
records will be held for seven years but this is subject to Data Protection Act considerations
on a case by case basis. The Committee does not consider that the regulation as drafted
gives effect to this intention: if the appropriate authority disposes of records after seven
years (otherwise than by virtue of obligations arising from the Data Protection Act) it will
be in breach of this regulation. Read literally, a duty to keep records without any limitation
of time means that the records must be kept for ever. The Committee therefore considers
regulation 20 to be defectively drafted in that it fails to indicate what is intended.

1.7 The Department states that it intends to address the drafting errors which it has
acknowledged by way of a correction slip, as it considers that, in the context of the
Regulations as a whole, the errors are small scale and obvious and the text and location of
the error is equally obvious. The Committee does not agree that all of the errors are
suitable for such treatment. Among those admitted by the Department, the errors in
regulation 12(5) and (6) are ones where, in the case of the former, it is not obvious to the
reader what the correct text should be and, in the case of the latter, it is not obvious to the
reader that there is any error. In addition, if the Department takes action to address the
other errors identified above, any alteration to regulation 20 could only be effected by an
amending instrument.

1.8 The Committee accordingly reports these Regulations for defective drafting and (in
one respect) for requiring elucidation, partly acknowledged by the Department and
partly described above.



Instruments not reported

At its meeting on 3 November 2010 the Committee considered the Instruments set out in
the Annex to this Report, none of which were required to be reported to both Houses.
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Appendix

S.1. 2010/1813: memorandum from HMRC

Revenue and Customs (Complaints and Misconduct) Regulations 2010 (S.I. 2010/1813)

In its letter dated 20 October 2010 the Committee requested a memorandum
responding to a number of points. These points and the Department’s responses are set
out below.

(1)  Inregulation 3(1), should paragraph (b) of the definition of “recordable conduct
matter” refer to paragraph (3) of regulation 19 rather than to paragraph (4)?

It is correct that paragraph (b) of the definition of “recordable conduct matter”
should refer to paragraph (3) of regulation 19 rather than to paragraph (4).

(2) Should regulation 7(2)(a)(ii) refer to regulation 28(4) or (5) rather than to
regulation 28(5) or (6)?

It is agreed that regulation 7(2)(a)(ii) should refer to regulation 28(4) or (5)
rather than to regulation 28(5) or (6).

(3) Should regulation 9(2) refer to regulation 19(3) rather than to regulation 19(4)?

No. This is in accordance with section 12(2) of the Police Reform Act 2002 (c.
30). Paragraph 2(4) of that Act mirrors regulation 19(4) of these Regulations.

(4)  Explain the reference in regulation 12(5) to a person appointed under regulation
42 to carry out an investigation.

The reference in regulation 12(5) to a person appointed under regulation 42
should in fact be a reference to a person appointed under regulation 46
(investigation of a police force under the management or under the supervision
of the IPCC). It would also be appropriate to remove the reference to regulation
46 from regulation 12(6).

(5) Explain the reference in regulation 16(2)(a) to a requirement under regulation
12(5).

We now think that the reference to regulation 12(5) is unnecessary as there is no
relevant requirement in that paragraph.

(6)  Inregulation 20(b), why is the appropriate authority not required to keep records
of conduct matters recorded under regulation 24(1) and (6)?




(7)

(8)

(9)

(10)

(11)

This mirrors the requirement in Regulation 24 of the Police (Complaints and
Misconduct) Regulations 2004 (S.I. 2004/643) and thus the requirements on
forces to keep records of recordable conduct matters airing from civil
proceedings. To extend it as suggested would be putting more onerous record
keeping requirements on HMRC than currently exist for the police, which is not
the policy intention. As drafted the provision is consistent with the provisions of
the Police Reform Act 2002, which is the policy intention.

In regulation 20, for how long are records intended to be kept and why is the
period not specified?

In regulation 20, records are intended to be kept for as long as it is necessary in
accordance with the principles of the Data Protection Act 1998. The standard
position in such cases is that records will be held for seven years but this is
subject to Data Protection Act considerations on a case by case basis. There are
further provisions at regulations 25 and 33, in relation to the duties on the
relevant appropriate authority to preserve evidence relating to conduct matters
and DSI matters respectively. Again, this mirrors and is consistent with the
Police (Complaints and Misconduct) Regulations 2004, which is consistent with
the policy intention.

In regulation 36(1), should the reference to a person appointed under regulation
48 be to a person designated under that regulation?

It is agreed that the reference at regulation 36(1) to a person appointed under
regulation 48 would be better expressed by a reference to a person designated
under that regulation, but we believe that the meaning is clear.

In regulation 36(6)(a), should the reference to regulation 38(6) be to regulation
38(2) or (6)?

No. A DSI matter would always have been referred initially as soon as it was
recorded and the initial mode of investigation decision under regulation 38(2)
made. An investigation would then begin. This regulation is looking at what
happens if during the course of that investigation, it is discovered that there is a
conduct matter to be recorded. The IPCC may then decide to re-determine the
mode of investigation which is why the reference is only to regulation 38 (6).

Should paragraph (5) of regulation 56 be paragraph (3) of regulation 57? If not,
explain its relevance.

On reflection, the Department agrees that paragraph (5) of regulation 56 would
be better situated as paragraph (3) of regulation 57. However, when read with

regulation 56(2)(c) the sense of regulations 56 and 57 is clear.

Explain the reason for regulation 59(8), given regulation 65(1)(a).



In regulation 59(8) it is agreed that there is an unnecessary duplication and that
that paragraph should be removed. The Department apologises for the
duplication which mirrors regulations 11 and 27 of the Police (Complaints and
Misconduct) Regulations 2004.

HMRC is grateful to the Committee for bringing these points to its attention and
apologises for the errors referred to above. As it takes the view that the points raised do
not affect the effective operation or authenticity of the Regulations. Subject to the view of
the S.I. Registrar, it intends to address these points by way of correction slip. It is felt that
this is the appropriate course as, in the context of the Regulations as a whole, the errors are
small scale and obvious and the text and location of the error is equally obvious.

HMRC
26 October 2010
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