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The full constitution and powers of the Committee are set out in House of 
Commons Standing Order No. 151 and House of Lords Standing Order No. 73, 
relating to Public Business.

Remit

The Joint Committee on Statutory Instruments (JCSI) is appointed to consider 
statutory instruments made in exercise of powers granted by Act of Parliament. 
Instruments not laid before Parliament are included within the Committee’s remit; 
but local instruments and instruments made by devolved administrations are not 
considered by JCSI unless they are required to be laid before Parliament.

The role of the JCSI, whose membership is drawn from both Houses of Parliament, 
is to assess the technical qualities of each instrument that falls within its remit and 
to decide whether to draw the special attention of each House to any instrument 
on one or more of the following grounds:

i that it imposes, or sets the amount of, a charge on public revenue 
or that it requires payment for a licence, consent or service to be 
made to the Exchequer, a government department or a public or 
local authority, or sets the amount of the payment;

ii that its parent legislation says that it cannot be challenged in the 
courts;

iii that it appears to have retrospective effect without the express 
authority of the parent legislation;

iv that there appears to have been unjustifiable delay in publishing it 
or laying it before Parliament;
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v that there appears to have been unjustifiable delay in sending 
a notification under the proviso to section 4(1) of the Statutory 
Instruments Act 1946, where the instrument has come into force 
before it has been laid;

vi that there appears to be doubt about whether there is power to 
make it or that it appears to make an unusual or unexpected use of 
the power to make;

vii that its form or meaning needs to be explained;

viii that its drafting appears to be defective;

ix any other ground which does not go to its merits or the policy 
behind it.

The Committee usually meets weekly when Parliament is sitting.
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Instruments reported
At its meeting on 3 July 2019 the Committee scrutinised a number of Instruments 
in accordance with Standing Orders. It was agreed that the special attention of both 
Houses should be drawn to two of those considered. The Instruments and the grounds 
for reporting them are given below. The relevant Departmental memoranda, are 
published as appendices to this report.

1 S.I. 2019/980: Reported for defective drafting and for doubt as to 
whether there was a power to make them

Intra-EU Communications (EU Regulation) Regulations 2019

1.1 The Committee draws the special attention of both Houses to these Regulations 
on the grounds that they are defectively drafted in one respect and that there appears 
to be a doubt about whether there was power to make them in another respect.

1.2 Regulation 7(1) states that “This regulation applies where–

a) a person has been given a notification under regulation 5 which specifies a 
proposed penalty.”

There is no sub-paragraph (b).

1.3 In a memorandum printed at Appendix 1, the Department for Digital, Media, Culture 
and Sport confirms that regulation 7(1) should not have purported to contain a sub-
paragraph (a), and states that it will seek to correct the error at the next opportunity. The 
Committee accordingly reports regulation 7(1) for defective drafting, acknowledged 
by the Department.

1.4 Regulation 15 deals with the service of notifications and other documents under 
the Regulations and paragraph (6) provides that, for the purpose of that regulation and 
section 7 of the Interpretation Act 1978 in its application to that regulation, the proper 
address in relation to specified categories of person is a particular physical address.

1.5 The Committee considered similar provisions in its Nineteenth Report of this Session 
(in relation to S.I. 2018/230) and its Twenty-First Report of this Session (in relation to S.I 
2018/437), where it reported its view that such a provision improperly purports to limit 
the effect of section 7, which is a provision of universal application, and was of doubtful 
vires. The Committee reported S.I. 2018/765 in its Thirty-First Report of this Session 
on the same ground. The Committee asked the Department to explain why regulation 
15(6) purports to define proper address for the purposes of section 7 and why, given the 
Committee’s previous reports, the Explanatory Memorandum states that there are no 
matters of concern to the Committee.
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1.6 The Department’s apologises for failing to address the issue in the Explanatory 
Memorandum, but asserts that in the context of this instrument giving effect to an EU 
obligation there is power to adapt section 7 in this way.  The Department also acknowledges 
that the Committee had invited the Government to form and publish a consistent 
approach to the use of section 7, which appears to be understood differently in different 
instruments, and reports that the Government’s consideration of the matter is not yet 
concluded. The Committee urges the Government, in the interests of legal certainty and 
clarity, to conclude its consideration is quickly as possible and to publish the resulting 
policy.

1.7 The Committee accordingly reports regulation 15(6) on the ground that there 
appears to be doubt about whether there was power to make it.

2 S.I. 2019/983: Reported for defective drafting

Further Education Loans and the Education (Student Support) 
(Amendment) Regulations 2019

2.1 The Committee draws the special attention of both Houses to these Regulations 
on the grounds that they are defectively drafted in one respect.

2.2 In a memorandum printed at Appendix 2, the Department for Education confirms 
that, in regulation 3(2)(i) of this instrument, “A” in a formula should have been defined 
as the basic amount mentioned in paragraph (5)(b) of regulation 45 multiplied by 52 and 
not simply as that basic amount. The Department explains how the error, which had been 
noticed internally, came to remain in the instrument that was made, and the steps it is 
taking to deal with the error.

2.3 The Department states its intention to incorporate the necessary correction in the 
next regular set of amending regulations, which is expected to be made next year. It adds 
that

“In the meantime, the Department can assure the Committee that the 
systems operated by the Student Loans Company (which administers loan 
and grant payments) are set up to calculate childcare grant payments in 
accordance with the regulations as they should have read. Therefore, no 
applicant for childcare grant will receive an incorrect entitlement as a 
result of this error. The Department will also work with the Student Loans 
Company to review immediately whether there is any internal or outward-
facing guidance regarding eligibility for student finance which replicates 
the error, and will amend it if there is.”

2.4 The Committee applauds the intention that the public should not suffer from the 
Department’s mistake, but is seriously concerned that the Department proposes that the 
law should be administered in a form in which the Government wish it had made it, 
and not in the form in which it was actually made. This suggests a casual attitude to the 
text of legislation which the Committee finds troubling. This is not a case of a simple 
typographical error where the concept of applying the legislation “as it should have read” 
would be a matter of common sense. In this case, the regulations as made have a clear 
meaning, although not one that was intended as a matter of policy. The only proper course 
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in such a case is to make regulations correcting the mistake as soon as the error has been 
identified, and not simply to carry on regardless applying the Government’s intention as 
if it were law. Although the effect in this case would be largely beneficial to citizens, and 
although the Department may feel that the intended meaning is reasonably clear from 
the context, there is a rule of law issue involved here the importance of which should not 
lightly be underestimated.

2.5 The Committee accordingly reports regulation 3(2)(i) for defective drafting, 
acknowledged by the Department.
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Instruments not reported
At its meeting on 3 July 2019 the Committee considered the Instruments set out in the 
Annex to this Report, none of which were required to be reported to both Houses.

Annex

Draft instrument requiring affirmative approval

Draft S.I. Small-scale Radio Multiplex and Community Digital Radio Order 2019

Instruments subject to annulment

S.I. 2019/995 Independent Educational Provision in England (Inspection Fees and 
Savings Provisions) Regulations 2019

S.I. 2019/1025 Merchant Shipping (Bridge Visibility) (Small Passenger Ships) 
Regulations 2019

S.I. 2019/1031 Financial Services and Markets Act 2000 (Over the Counter Derivatives, 
Central Counterparties and Trade Repositories) (Amendment) 
Regulations 2019

Instrument not subject to Parliamentary proceedings not laid before 
Parliament

S.I. 2019/1016 Nottingham University Hospitals National Health Service Trust 
(Establishment) and the Nottingham City Hospital National Health 
Service Trust and the Queen’s Medical Centre, Nottingham, University 
Hospital National Health Service Trust (Dissolution) (Amendment) 
Order 2019
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Appendix 1

S.I. 2019/980

Intra-EU Communications (EU Regulation) Regulations 2019

1. Thank you for your letter of 19 June 2019, in which the Committee asked this 
Department to explain:

(1) Is regulation 7(1) intended to contain a sub-paragraph (b)?

(2) Explain why regulation 15(6) purports to define proper address for the 
purposes of section 7 of the Interpretation Act 1978, and why, given paragraph 
2 of the Committee’s 19th Report, paragraph 9 of its 21st Report and paragraph 
2 of its 31st Report of the current Session, the Explanatory Memorandum 
states that there are no matters of concern to the Committee.

2. We are grateful for the points you have raised, which we have considered. Dealing 
with your questions in turn:

Regulation 7(1)

a) This regulation is not intended to contain a sub-paragraph (b). The Department 
acknowledges that 7(1)(a) should therefore be 7(1). The Department apologises 
for this error and will seek to make this amendment at the next opportunity.

Regulation 15(6)

b) This was drafted in common with a number of instruments made by this 
Department (and indeed others) over the years, making use of a frequently-used 
formulation that refers to section 7 of the Interpretation Act 1978 and supplements 
that section by specifying that the requirement to be properly addressed under it 
includes a requirement that a particular address must be used.

c) The Department notes that the Committee has highlighted the undesirability of 
having section 7 understood in different ways in different places in legislation, 
and that it invited the Statutory Instrument Hub of the Government Legal 
Department and Office of Parliamentary Counsel to consider this approach. We 
understand that these discussions have not yet concluded.

d) The Department’s view is that the power relied upon to make this instrument 
(section 2(2) of the European Communities Act 1972) provides the requisite 
vires to enable it to supplement the operation of section 7 in this manner, in 
order to give effect to a European obligation. The Department acknowledges, 
however, that the Explanatory Memorandum should have drawn this matter to 
the attention of the Committee and apologises for this oversight.

Department for Digital, Culture, Media and Sport

24 June 2019



 Sixty-fifth Report of Session 2017-19 8

Appendix 2

S.I. 2019/983

Further Education Loans and the Education (Student Support) 
(Amendment) Regulations 2019

1. In its letter to the Department for Education of 19 June 2019, the Joint Committee 
requested a memorandum on the following point:

In regulation 3(2)(i), should A be defined as the basic amount mentioned in 
paragraph (5)(b) of regulation 45 multiplied by 52 (cf regulation 3(2)(g))?

2. The Department is grateful to the Committee for drawing this matter to its attention. 
It is correct that in regulation 3(2)(i) of SI 2019/983, ‘A’ should be defined as “the basic 
amount mentioned in paragraph 5(b) of regulation 45 multiplied by 52”.

3. The Department apologises for this error and accepts that it needs to be corrected.

4. In terms of the background to the error, the draft instrument did complete the 
Department’s internal pre-laying scrutiny process and this omission was in fact picked 
up as part of that review. Unfortunately, however, an earlier version of the S.I. which 
did not contain the necessary correction was inadvertently submitted for signature by 
the Minister, rather than the final draft. The addition of “multiplied by 52” is the only 
difference between the two. The Department will be reviewing its processes to ensure that 
there is no repeat.

5. In terms of a correcting instrument, student finance regulations are amended annually 
and the amendment regulations are usually laid in the December or January preceding 
the commencement of the next academic year. The Department proposes to incorporate 
the necessary correction in the next round of amendment regulations, meaning that it 
will apply from 1 August 2020 (and will, according to the typical annual cycle, be in 
regulations which have been laid some time before that).

6. In the meantime, the Department can assure the Committee that the systems 
operated by the Student Loans Company (which administers loan and grant payments) 
are set up to calculate childcare grant payments in accordance with the regulations as 
they should have read. Therefore, no applicant for childcare grant will receive an incorrect 
entitlement as a result of this error.

7. The Department will also work with the Student Loans Company to review 
immediately whether there is any internal or outward-facing guidance regarding eligibility 
for student finance which replicates the error, and will amend it if there is.

Department for Education

25 June 2019
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