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ANNEX 1:  MINOR CHANGES IN THE LAW TO BE MADE BY THE BILL 

Change 1: Taxable earnings: time when general earnings are received: clauses 18 and 
31 ................................................................................................................................. 14 

Change 2: Taxable earnings: time when non-money earnings are received: clauses 19 
and 32 .......................................................................................................................... 15 

Change 3: Taxable earnings: deductions to be made in calculating “chargeable 
overseas earnings”: clauses 23 and 24......................................................................... 16 

Change 4: Taxable earnings: exception from tax on general earnings from overseas 
Crown employment subject to United Kingdom tax: clause 28.................................. 17 

Change 5: Taxable earnings: relief for delayed remittances: remittances in respect of 
which a claim may be made and conditions for granting relief: clause 35(1) and (2) 18 

Change 6: Taxable earnings: relief for delayed remittances: replacement of references 
to income “arising” with references to income “received”: clause 35(2) and (4) ....... 19 

Change 7: Taxable earnings: election in respect of delayed remittances: election 
regarding allocation of income to earlier tax years: clause 36 .................................... 20 

Change 8: Board to determine disputes as to domicile or ordinary residence: widening 
of the availability of the procedure: clause 42(3) ........................................................ 21 

Change 9: Appeal against Board’s decision on domicile or ordinary residence: 
introduction of a straightforward appeal procedure: clause 43(1)............................... 21 

Change 10: Application of provisions to agency workers: treatment of services under 
agency contract: clause 44(2) ...................................................................................... 22 

Change 11: Application of provisions to agency workers: arrangements with agencies: 
clause 45 ...................................................................................................................... 23 

Change 12: Intermediaries: widening of the category of associated companies to 
which paragraph 3(2) of Schedule 12 to FA 2000 applies: clause 51(2). ................... 23 

Change 13: Intermediaries: treating all relevant engagements as the duties of a 
continuous employment: clause 54(6) ......................................................................... 24 
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Change 14: Intermediaries: normal timing rules to apply for determining when a non-
cash benefit is to be treated as received: clause 55(5) ................................................. 24 

Change 15: Taxable benefits: relationship between earnings and benefits code: clause 
64 ................................................................................................................................. 25 

Change 16: Taxable benefits: dispensations: changes in procedure to reflect existing 
practice: clauses 65 and 96 .......................................................................................... 26 

Change 17: Taxable benefits: expenses payments: clause 70 ..................................... 27 

Change 18: Taxable benefits: vouchers and credit-tokens: exceptions where voucher 
or token provided for personal reasons or is of a kind made available to the public 
generally: clauses 73(2), 78, 82(2), 85, 90(2) and 93.................................................. 28 

Change 19: Taxable benefits: non-cash vouchers: reduction for meal vouchers: clause 
89 ................................................................................................................................. 28 

Change 20: Taxable benefits: vouchers and credit-tokens: extension of disregard for 
money, goods or services obtained: clause 95............................................................. 29 

Change 21: Taxable benefits: living accommodation: special rule for calculating cost 
of providing accommodation: clause 107.................................................................... 30 

Change 22: Taxable benefits: living accommodation: cash equivalent where 
accommodation provided to more than one employee: clause 108............................. 31 

Change 23: Taxable benefits: living accommodation and residual liability to charge: 
calculation of annual values: clauses 110 and 207 ...................................................... 32 

Change 24: Taxable benefits: living accommodation and residual liability to charge: 
meaning of “all usual tenant’s rates and taxes”: clauses 110 and 207 ........................ 33 

Change 25: Taxable benefits: cars: modification of provisions where car temporarily 
replaced: clause 145(2) ................................................................................................ 33 

Change 26: Taxable benefits: cars: reduction of cash equivalent where car capable of 
running on road fuel gas: clause 146(2) ...................................................................... 35 

Change 27: Taxable benefits: cars & car fuel: concession where car available to 
family members or car is shared: clauses 148, 153 and 169 ....................................... 36 

Change 28: Replacement of references to 365 days with references to the number of 
days in the year in order to cover leap years: clauses 152(4), 158(3), 163(1) and 
183(3)........................................................................................................................... 39 
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Change 29: Taxable benefits: loans: exception for advances for necessary expenses: 
clauses 179 and 716(2)(a)............................................................................................ 41 

Change 30: Taxable benefits: loans: exception for loans totalling not more than 
£5,000: clause 180 ....................................................................................................... 43 

Change 31: Taxable benefits: loans: method of calculating the amount of interest 
payable at the official rate: clauses 182 and 183(1) .................................................... 43 

Change 32: Taxable benefits: loans: extension of time limit for giving notice of the 
application of the alternative method of calculating interest: clause 183(2) ............... 44 

Change 33: Taxable benefits: loans: method of calculating the cash equivalent of the 
benefit of a loan which is replaced: clause 186(3) ...................................................... 45 

Change 34: Taxable benefits: loans: prevention of double charge under section 421 of 
ICTA where loan released or written off: clause 189(1)(b) ........................................ 46 

Change 35: Taxable benefits: loans: relief where released or written off loan is 
subsequently repaid: clause 191(3).............................................................................. 47 

Change 36: Taxable benefits: notional loans in respect of acquisitions of shares: 
taking account of advance payments for shares: clauses 193(1)(a) and (b) and 
194(2)(a) ...................................................................................................................... 47 

Change 37: Taxable benefits: notional loans in respect of acquisitions of shares: 
listing the provisions of Chapter 7 of Part 3 which apply to notional loans: clause 
193(4)........................................................................................................................... 48 

Change 38: Taxable benefits: notional loans in respect of acquisitions of shares: 
relationship with liability to tax in respect of exercise of share option: clauses 
194(2)(c) and 196 ........................................................................................................ 49 

Change 39: Taxable benefits: residual liability to charge: scholarships provided under 
arrangements entered into by the employer or a connected person if the employer is an 
individual: clause 212.................................................................................................. 50 

Change 40: Taxable benefits: residual liability to charge: scholarships: cost of benefit: 
clause 214 .................................................................................................................... 50 

Change 41: Exemption of modest private use of heavy goods vehicles: widening of 
exemption: clause 238(1)............................................................................................. 51 

Change 42: Exemption of expenses payments connected with taxable cars and vans 
and heavy goods vehicles: widening of exemption: clause 239(2) ............................. 52 
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Change 43: Exemption where payments and benefits provided to the lower paid in 
connection with heavy goods vehicles: clauses 239(8) and 269(4)(b) ........................ 52 

Change 44: Exemptions: incidental overnight expenses: deductibility of expenses: 
clause 240 .................................................................................................................... 53 

Change 45: Exemptions: works transport services: widening of exemption: clause 
242(1)........................................................................................................................... 54 

Change 46: Exemptions: support for public bus services: widening of exemption: 
clause 243(1)................................................................................................................ 55 

Change 47: Exemptions: travelling and subsistence during public transport strikes: 
clauses 245, 266 and 267 ............................................................................................. 55 

Change 48: Exemptions: transport between work and home for disabled employees: 
clauses 246, 247, 266 and 267..................................................................................... 56 

Change 49: Exemptions: transport home, late night working and failure of car-sharing 
arrangements: clauses 248, 266 and 267 ..................................................................... 57 

Change 50: Exemptions: transport, travel and subsistence: definition of qualifying 
journey: clause 249 ...................................................................................................... 58 

Change 51: Exemptions: work-related training: widening of exemption: clause 250(1)
..................................................................................................................................... 58 

Change 52: Exemptions: work-related training and contributions to individual 
learning account training provided by third parties: clauses 250(1) and 255(1) ......... 59 

Change 53: Exemptions: work-related training and individual learning account 
training: incidental expenses: clauses 250(2)(a) and 255(3)(a)................................... 60 

Change 54: Exemptions: work-related training and individual learning account 
training: travelling and subsistence expenses: clauses 252(3) and 257(3) .................. 61 

Change 55: Exemptions: contributions to individual learning account training: 
widening of exemption: clause 255(1) ........................................................................ 62 

Change 56: Exemptions: annual parties and functions: clauses 264, 266 and 716(2)(c)
..................................................................................................................................... 62 

Change 57: Exemptions: third party entertainment: widening of exemption: clause 
265(1)........................................................................................................................... 63 
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Change 58: Exemptions: non-cash vouchers for free or subsidised meals: clause 266
..................................................................................................................................... 64 

Change 59: Exemptions: small gifts from third parties: clauses 270, 324 and 716(2)(g)
..................................................................................................................................... 64 

Change 60: Exemption of removal benefits and expenses: vouchers and credit-tokens: 
clauses 272 and 287 ..................................................................................................... 65 

Change 61: Exemption of removal benefits: benefits and expenses relating to loans on 
disposal of residences: clauses 279(5) and 284(2)(b).................................................. 66 

Change 62: Exemption of removal benefits: travelling and subsistence costs of 
relevant children where employee in temporary accommodation: clause 281............ 67 

Change 63: Exemption of removal benefits: exclusion where car and van benefits 
otherwise taxable: clause 283 ...................................................................................... 68 

Change 64: Exemption of removal benefits: bridging loan expenses: interest partially 
exempt: clause 284(4) and (5) ..................................................................................... 69 

Change 65: Exemption of removal benefits: replacement of domestic goods: 
deduction of sale proceeds: clause 285........................................................................ 70 

Change 66: Exemption of removal benefits and expenses: limit on exemption: clause 
287 ............................................................................................................................... 71 

Change 67: Exemptions: daily subsistence allowances paid to experts seconded to the 
European Commission: clause 304.............................................................................. 72 

Change 68: Exemptions: offshore oil and gas workers: mainland transfers: clause 305
..................................................................................................................................... 72 

Change 69: Exemptions: miners’ and former miners’ coal and allowances in lieu of 
coal: clauses 306 and 646 ............................................................................................ 73 

Change 70: Exemptions: death or retirement benefits provision: clause 307 ............. 74 

Change 71: Exemptions: counselling and other outplacement services and retraining 
courses: clauses 310 and 311 and Part 1 of Schedule 6............................................... 75 

Change 72: Exemptions: counselling and other outplacement services and retraining 
courses: clauses 310 and 311 and Part 1 of Schedule 6............................................... 76 
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Change 73: Exemptions: counselling and other outplacement services and retraining 
courses: deductibility of travel expenses: clauses 310 and 311................................... 77 

Change 74: Exemptions: retraining courses: undertaking courses with a view to 
retraining: clause 311 and Part 1 of Schedule 6 .......................................................... 77 

Change 75: Exemptions: living accommodation: exemption where rates etc. 
discharged for employee: clause 314........................................................................... 78 

Change 76: Exemptions: living accommodation: limit on charge to tax on connected 
expenses: clause 315.................................................................................................... 78 

Change 77: Exemptions: free or subsidised meals: clause 317 ................................... 79 

Change 78: Exemptions: suggestion awards: clauses 321, 322 and 716(2)(e)............ 80 

Change 79: Exemptions: long service awards: clauses 323 and 716(2)(f).................. 81 

Change 80: Exemptions: expenses incidental to a transfer of a kind not normally met 
by the transferor: clause 326........................................................................................ 82 

Change 81: Deductions for employee’s expenses: requirement for payment out of the 
emoluments of the employment: clause 329 and Chapters 2 to 6 of Part 5 generally. 82 

Change 82: Fixed sum deductions: prevention of double deductions: clauses 330 and 
367 ............................................................................................................................... 84 

Change 83: Deductions for employee’s expenses: deductions operating through 
section 198(1) of ICTA: clauses 340 to 342................................................................ 84 

Change 84:Deduction for professional membership fees: meaning of “professional 
fee”: clause 343(2)....................................................................................................... 85 

Change 85: Deduction for professional membership fees: new power for Board to 
extend “professional fee”: clauses 343(3) and (4) and 717 ......................................... 86 

Change 86: Deduction for annual subscriptions: approval of bodies for purpose of 
receiving subscriptions: notice of decision by Inland Revenue: clause 344(4)........... 87 

Change 87: Deduction for annual subscriptions: approval of bodies for purpose of 
receiving subscriptions: timing of deduction: clause 344(7)....................................... 87 

Change 88: Decisions of the Inland Revenue in relation to approval of bodies: clause 
345(1)........................................................................................................................... 87 
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Change 89: Decisions of the Inland Revenue in relation to approval of bodies: appeals 
to the Special Commissioners: clause 345(2).............................................................. 88 

Change 90: Deduction of expenses of ministers of religion: clause 351 and paragraph 
47 of Schedule 6 .......................................................................................................... 88 

Change 91: Deduction of expenses of ministers of religion: determination of 
deduction for rent by inspectors: clause 351(2)........................................................... 89 

Change 92: Deductions: agency fees paid by entertainers: application of limit of 
17.5% of earnings: clause 352..................................................................................... 90 

Change 93: Deductions for corresponding payments by non-domiciled employees 
with foreign employers: clause 355............................................................................. 91 

Change 94: Deduction of business entertainment and gifts expenses: restriction of 
disallowance to expenses connected with employer’s trade: clause 356(1)................ 91 

Change 95: Deduction of business entertainment and gifts expenses: exception where 
employer’s expenses disallowed: tonnage tax companies: clause 357(4) ................... 92 

Change 96: Deduction of business gifts expenses: exception for advertisements of the 
donor: other companies in employer’s group: clauses 358(3) and (4) and 716(2)(h) . 93 

Change 97: Deductions: disallowance of certain accommodation expenses of MPs and 
other representatives: clause 360................................................................................. 94 

Change 98: Deductions from benefits code emoluments: limit on amount of 
deductions: clauses 362 to 365 .................................................................................... 95 

Change 99: Deductions from benefits code emoluments: references to deductibility 
under specific provisions: clauses 362 to 365 ............................................................. 96 

Change 100: Fixed sum deductions for repairing and maintaining work equipment: 
clause 367 .................................................................................................................... 97 

Change 101: Deductions for emoluments representing benefits or reimbursed 
expenses: clause 369 and Chapter 5 of Part 5 generally.............................................. 97 

Change 102: Deductions for travel benefits and expenses of non-domiciled employees 
where duties performed in UK: 5 year limit: clauses 373(3) and 374(3) .................... 99 

Change 103: Deductions from seafarers’ earnings: taking account of other deductions: 
clause 381 .................................................................................................................... 99 
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Change 104: Payments to non-approved pension schemes: relief where no benefits 
paid or payable: clauses 386(6) and 392(1) and (3) .................................................. 100 

Change 105: Payments to non-approved pension schemes: exception for seafarers 
with overseas earnings: clause 391............................................................................ 101 

Change 106: Benefits from non-approved pension schemes: certain lump sums: 
reduction of amount which counts as employment income: clause 397 ................... 102 

Change 107: Payments and benefits on termination of employment etc: meaning of 
benefit: clause 402(4) ................................................................................................ 102 

Change 108: Payments and benefits on termination of employment etc.: exception for 
contributions to tax-exempt pension schemes: clause 408 ........................................ 103 

Change 109: Payments and benefits on termination of employment etc: reduction in 
cases of foreign service: clause 414 .......................................................................... 104 

Change 110: Payments and benefits on termination of employment etc: valuation of 
benefits: application of benefits code rules: clause 415 ............................................ 105 

Change 111: Share-related income: extending the time limits for the supply of 
particulars: clauses 432(3), 433(3), 445(3) and 466(3) ............................................. 106 

Change 112: Share-related income: convertible shares: amount of charge: “event” to 
include the expiry of a period: clause 439(7) ............................................................ 107 

Change 113: Share-related income: post-acquisition benefits from shares: amount of 
charge where increase in value of shares of dependent subsidiaries: clause 455...... 108 

Change 114: Shares: post-acquisition benefits from shares: deemed acquisitions by 
director or employee: clauses 457 and 463 ............................................................... 109 

Change 115: Share-related income: post-acquisition benefits from shares: restriction 
of liability to tax on special benefits from shares: clause 460................................... 111 

Change 116: Share-related income: post-acquisition benefits from shares: duty to 
provide information: clause 465 ................................................................................ 112 

Change 117: Share-related income: post-acquisition benefits from shares: meaning of 
“interest in shares”: clause 470.................................................................................. 113 

Change 118: Share-related income: share options: application of rule about the 
employment by reason of which a share option was granted to the charge in clause 
477: clause 473(1) ..................................................................................................... 114 
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Change 119: Share-related income: share options: value of longer-term option for 
purposes of liability to tax in respect of receipt: clause 475(2)................................. 115 

Change 120: Share-related income: share options: value of longer-term option to 
acquire convertible shares: clause 475(2).................................................................. 115 

Change 121: Share-related income: share options: exception where share option 
exercised, assigned or released by certain people after the death of the person to 
whom it was granted: clause 477(4) .......................................................................... 116 

Change 122: Share-related income: share options: amount of charge to tax under Case 
VI of Schedule D: clause 477(6) ............................................................................... 116 

Change 123: Share-related income: share options: deductions for the amount of the 
liability to tax in respect of the receipt of the share option: clause 478(2) and (3) ... 117 

Change 124: Share-related income: share options: requiring an apportionment of 
consideration to be reasonable as well as just: clause 484(2).................................... 118 

Change 125: Share-related income: share options: correcting consolidation error in 
section 136(2)(b) of ICTA: clause 485(5)(b) and corresponding provisions ............ 119 

Change 126: Share-related income: share incentive plans: no charge on increase in 
value of shares of dependent subsidiary: clause 495................................................. 119 

Change 127: Share-related income: share incentive plans: no charge in respect of 
incidental expenditure: clause 499 ............................................................................ 120 

Change 128: Share-related income: share incentive plans: identification of shares 
ceasing to be subject to plan: clause 508 ................................................................... 120 

Change 129: Share-related income: SAYE option schemes and CSOP schemes: no 
charge in respect of exercise of options: clauses 519 and 524 .................................. 121 

Change 130: Share-related income: the EMI code: disqualifying events relating to 
employee: clause 535................................................................................................. 123 

Change 131: Share-related income: the EMI code: no charge on acquisition of shares 
as a taxable benefit: clause 540 ................................................................................. 124 

Change 132: Share-related exemptions: priority share allocations: definitions of 
“director” and “shares”: clause 548........................................................................... 125 

Change 133: Share-related income: employee benefit trusts: “qualifying disposals”: 
clause 551 .................................................................................................................. 125 
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Change 134: Former employees: deductions for liabilities: start of period during 
which payment must be made to be deductible from total income: clause 556(1) ... 126 

Change 135: Pension income and social security income: person chargeable: clauses 
572, 579, 582, 592, 597, 600, 618, 622, 636 and 662 ............................................... 127 

Change 136: marine pilots’ benefit fund: unauthorised payments: clause 587 ......... 128 

Change 137: Approved personal pension schemes: annuities: income chargeable: 
clause 596 .................................................................................................................. 128 

Change 138: Other employment-related annuities: income chargeable: foreign 
annuities: clause 613.................................................................................................. 129 

Change 139: Pension income: return of surplus employee additional voluntary 
contributions: clause 623 ........................................................................................... 130 

Change 140: Pension income: exemption for certain lump sums: clause 637 .......... 130 

Change 141: Pension income: exemptions: wounds and disability pensions: clause 
641(1)......................................................................................................................... 131 

Change 142: Pension income: exemptions: disablement pensions: clause 644 ........ 131 

Change 143: United Kingdom social security income: incapacity benefit taxable: 
clause 660 .................................................................................................................. 132 

Change 144: United Kingdom social security income: exemptions: income support: 
taxable maximum: basis of calculation: clause 668 .................................................. 133 

Change 145: Social security income: foreign benefits: introduction of charge to tax: 
clause 678 .................................................................................................................. 134 

Change 146: Social security income: foreign benefits: exemptions: clause 681 ...... 134 

Change 147: PAYE: power to make different provision for different cases or classes 
of case and incidental, consequential, supplementary and transitional provision: clause 
684(2)......................................................................................................................... 135 

Change 148: PAYE: directions as to income of non-resident or not ordinarily resident 
employees to apply only to income paid by or on behalf of the employer: clause 690
................................................................................................................................... 136 

Change 149: PAYE: scope of power to give directions as to income of non-resident or 
not ordinarily resident employees and applications for such directions: clause 690. 137 
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Change 150: PAYE: inclusion in the Bill of provision relating to organised 
arrangements for sharing tips made by subordinate legislation: clause 692 ............. 138 

Change 151: PAYE (gains from share options): limit on the amount of the 
consideration that is to be treated as a payment of PAYE income: clause 700......... 138 

Change 152: PAYE (gains from share options): cases where the consideration for an 
assignment or release of a share option is a readily convertible asset in the form of a 
voucher or credit-token: clause 700........................................................................... 139 

Change 153: PAYE: tax accounted for under PAYE on a notional payment to be 
credited to the employee in respect of his liability to income tax: clause 710 .......... 140 

Change 154: Donations to charity: payroll deduction scheme: operation of deduction 
from payments of PAYE income: clause 713(3), (4), and (5); Schedule 6, paragraphs 
72 and 73 ................................................................................................................... 141 

Change 155: Donations to charity: payroll deduction scheme: meaning of “approved 
agent”: clause 714(2) ................................................................................................. 142 

Change 156: Donations to charity: approval of payroll deduction schemes: regulation 
by the Treasury: clause 715(3) .................................................................................. 143 

Change 157: Control: application of the definition in section 840 of ICTA for the 
purposes of paragraphs 3(2) and (4) and 19(3) of Schedule 12 to FA 2000: clause 719
................................................................................................................................... 143 

Change 158: References to “the Inland Revenue”: clause 720 ................................. 143 

Change 159: Definition of "personal representatives" and replacement of the 
expression "executors or administrators" with "personal representatives": clause 721
................................................................................................................................... 145 

Change 160: Share related income: share incentive plans: restriction on participating 
in both share incentive plan and approved profit sharing scheme in a tax year: 
paragraph 18 of Schedule 2 ....................................................................................... 148 

Change 161: Share-related income: share incentive plans: information to be given 
about performance targets and measures: paragraph 40 of Schedule 2..................... 149 

Change 162: Share-related income: share incentive plans: authorisation of deductions 
from salary under partnership share agreements: paragraph 44 of Schedule 2 ......... 150 

Change 163: Share-related income: share incentive plans: duration of accumulation 
periods: paragraph 51 of Schedule 2 ......................................................................... 151 
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Change 164: Share-related income: share incentive plans: approval procedure: 
paragraph 81 of Schedule 2 ....................................................................................... 151 

Change 165: Share-related income: share incentive plans: effect of plan termination 
notice: paragraph 90 of Schedule 2 ........................................................................... 152 

Change 166: Share-related income: SAYE option schemes: all-employee nature of 
schemes: paragraph 6 of Schedule 3.......................................................................... 153 

Change 167: Share-related income: SAYE option schemes and CSOP schemes: 
disregarding of interests in SIPs: paragraph 13 of Schedule 3 and paragraph 11 of 
Schedule 4.................................................................................................................. 154 

Change 168: Share-related income: SAYE option schemes and CSOP schemes: 
restrictions to which scheme shares may be subject: paragraph 21 of Schedule 3 and 
paragraph 19 of Schedule 4 ....................................................................................... 155 

Change 169: Share-related income: SAYE option schemes and CSOP schemes: price 
for acquisition of shares: paragraph 28 of Schedule 3 and paragraph 22 of Schedule 4
................................................................................................................................... 156 

Change 170: Share-related income: SAYE option schemes and CSOP schemes: notice 
to be given by Inland Revenue of decision to grant, refuse or withdraw approval of 
scheme etc: paragraphs 40, 42 and 43 of Schedule 3 and paragraphs 28, 30 and 31 of 
Schedule 4.................................................................................................................. 157 

Change 171: Share-related income: SAYE option schemes and CSOP schemes: 
appeals against decisions by Inland Revenue to grant, refuse or withdraw approval of 
schemes: paragraphs 41 and 44 of Schedule 3 and paragraphs 29 and 32 of Schedule 4
................................................................................................................................... 158 

Change 172: Share-related income: SAYE option schemes and CSOP schemes: 
information to be given to Inland Revenue: paragraph 45 of Schedule 3 and paragraph 
33 of Schedule 4 ........................................................................................................ 159 

Change 173: Share-related income: SAYE option schemes and CSOP schemes: 
jointly owned companies: paragraph 46 of Schedule 3 and paragraph 34 of Schedule 4
................................................................................................................................... 160 

Change 174: Share-related income: the EMI code: meaning of “qualifying 
subsidiary”: paragraph 11 of Schedule 5 ................................................................... 161 

Change 175: Share-related income: the EMI code: “qualifying trade” (leasing of 
ships): paragraph 18 of Schedule 5............................................................................ 161 
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Change 176: Share-related income: the EMI code: “eligible employees”: paragraph 26 
of Schedule 5 ............................................................................................................. 162 

Change 177: Share-related income: the EMI code: further requirements to be met as to 
replacement option: paragraphs 41 and 43 of Schedule 5 ......................................... 163 

Change 178: Share-related income: the EMI code: notices following notification of 
option: paragraphs 45 and 46 of Schedule 5.............................................................. 165 

Change 179: Share-related income: the EMI code: information to be given to Inland 
Revenue: paragraph 51 of Schedule 5 ....................................................................... 166 

Change 180: Share-related income: the EMI code: amendment of monetary limits: 
paragraph 54 of Schedule 5 ....................................................................................... 166 

Change 181: relief from tax on annual payments under certain insurance policies: 
section 580A(7) of ICTA: paragraph 65 of Schedule 6............................................. 167 

Change 182: Deductible payments: combined claims: paragraph 217 of Schedule 6
................................................................................................................................... 167 

Change 183: PAYE: paragraph 10 of Schedule 2 to the Tax Credits Act 1999: 
paragraph 241 of Schedule 6 ..................................................................................... 168 
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Change 1: Taxable earnings: time when general earnings are received: clauses 18 
and 31 
This ensures that all money payments in respect of earnings will be subject to the 
same rules as to when they are to be treated as received. 

Section 202A of ICTA contains the general rule that income tax charged under 
Schedule E in a tax year is charged on emoluments received in that year. Section 
202B(1) to (6) of ICTA then lay down a series of rules for deciding when a payment 
of emoluments is to be treated as received. In effect that time is the earliest of the 
following times: 

•  Rule One: the time when payment is made of or on account of the emoluments 
(see section 202B(1)(a)), 

•  Rule Two: the time when the employee becomes entitled to payment of or on 
account of the emoluments (see section 202B(1)(b)), 

•  Rule Three: where the employee is a director of a company, the earliest time 
applicable under section 202B(1)(c) to (e) (which refer to the time when sums are 
credited in the company’s accounts, the time when the pay period ends and any 
later time when the amount of emoluments for the pay period is fixed). For the 
purposes of section 202B(1)(c) any fetter on the right to draw sums is to be 
disregarded. 

At present there are some money payments that fall to be treated as emoluments but 
are outside the rules in 202B(1) to (6) of ICTA. These are payments that are caught by 
section 154 of ICTA (general charge on benefits in kind). They are subject to the rule 
in section 202B(10), which says that any such payment is to be treated as received in 
the year mentioned in section 154(1), namely the year in which the benefit consisting 
of the payment is provided. 

The section 202B(1) to (6) rules have been rewritten in clauses 18 and 31 of the Bill 
in such a way that they will apply to payments caught by Chapter 10 of Part 3 of the 
Bill (which rewrites section 154 of ICTA). It is thought to be more convenient to have 
one set of rules applying to all money payments of earnings (the Bill is drafted in 
terms of “earnings” rather than “emoluments”). Clauses 19 and 32 of the Bill rewrite 
the rules in section 202B(7) to (11) that apply to the receipt of non-money earnings. 

As a result of applying the section 202B(1) to (6) rules to payments within Chapter 10 
of Part 3, such payments might in future be treated as received at an earlier time, and 
hence in an earlier tax year, than would currently be the case under section 202B(10). 

This change will not alter the amount charged to tax. The most it will do is affect 
the timing of that tax liability. In a small minority of cases this could mean a 
different rate of tax being applied, according to individual circumstances. Any 
overall tax effect is likely to be negligible. 
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Change 2: Taxable earnings: time when non-money earnings are received: 
clauses 19 and 32 
This identifies the tax year in which deemed earnings are to be treated as received 
where they are in respect of the private use of a van or in respect of certain payments 
made by the employer on account of tax. 

Section 202B(8) to (11) of ICTA contain the rules for deciding when non-money 
emoluments are to be treated as received for the purposes of section 202A(1)(a) of 
that Act. Under section 202A(1)(a) the charge to tax under Cases I and II of Schedule 
E depends on the year in which emoluments are received. 

Section 202B(10) applies to a number of provisions under which amounts are to be 
treated as emoluments. The rule under that subsection is that the deemed emoluments 
under any of those provisions are to be treated as received in the tax year referred to in 
the provision in question. 

(A) Among these provisions are sections 157(1) and 158(1) of ICTA, which relate to 
cars and car fuel. But they do not include section 159AA, which relates to vans 
available for private use. The result of this omission is that amounts treated as 
emoluments in respect of the private use of vans fall into the residual category in 
section 202B(11), which says that emoluments are to be treated as received “at the 
time when the benefit is provided” rather than in the year in which the van is made 
available as mentioned in section 159AA(1) (which would be the effect of section 
202B(10)). 

In fact this is a distinction without a difference because the benefit of the van is 
provided during the year in which it is made available. The opportunity has therefore 
been taken to align the rule relating to vans with that relating to cars and car fuel. In 
rewriting section 202B(10) in subsection (2) of clauses 19 and 32 of the Bill, that 
subsection has therefore been expanded so as to apply to amounts treated as earnings 
in respect of the private use of vans (see Chapter 6 of Part 3 of the Bill). 

(B) Subsection (2) of clauses 19 and 32 of the Bill has also been expanded so as to 
deal with amounts treated as earnings in respect of payments made by the employer 
on account of tax where no PAYE deduction was possible (see clause 222 of the Bill).  
Such payments at present give rise to deemed emoluments under section 144A of 
ICTA (as amended by Schedule 6 to FA 2002). However, section 202B contains no 
express provision stating when such deemed emoluments are to be treated as received.  
As a result, they fall into the residual category in section 202B(11) and are to be 
treated as received “at the time when the benefit is provided”. 

It has been decided not to reproduce this position, since it relies on one being able to 
identify “the time when the benefit is provided”, which is arguably not something that 
emerges with any particular clarity from the wording of section 144A.  Instead, 
subsection (2) of clauses 19 and 32 of the Bill will have the effect that the deemed 
earnings are to be treated as received in the year for which they are to be treated as 
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earnings under clause 222(2).   However, it is thought that the practical effect of this 
new approach will be to produce the same result as section 202B(11) of ICTA would 
produce at the moment in its application to section 144A. 

This change has no implications for the amount of income liable to tax or who is 
liable for tax on it. It is concerned with the timing of tax charges. It is expected to 
have no practical effect as it is in line with current practice. 

Change 3: Taxable earnings: deductions to be made in calculating “chargeable 
overseas earnings”: clauses 23 and 24 
This enables all available deductions to be taken into account in calculating the 
amount of “chargeable overseas earnings” which are to be charged on the remittance 
basis rather than the receipts basis. 

Section 192(2) of ICTA provides that where– 

•  the duties of an office or employment are performed wholly outside the United 
Kingdom, and 

•  the emoluments from the office or employment are “foreign emoluments” (i.e. 
they are emoluments of a person domiciled outside the United Kingdom and 
the employment is with a foreign employer: see section 192(1)), 

the emoluments are excepted from the main charge on employment income under 
Case I of Schedule E. Although section 192(2) does not specify the basis on which the 
excepted emoluments are to be charged, the present reality is that they are charged 
under Case III of Schedule E if they satisfy the conditions of that Case (see further 
Note 8). 

Section 192(5) says that the amount of the excepted emoluments is the amount 
remaining after any capital allowance and after any deductions under a series of listed 
provisions. Those listed provisions do not include all the provisions under which 
deductions could be allowed if one were simply computing an amount of taxable 
income. It is not clear why some provisions are mentioned and others not. 

Section 192(5) has therefore been rewritten in clause 23(3) of the Bill in a way that 
will allow a person’s “overseas earnings” (replacing “foreign emoluments”) to be 
reduced by subtracting any deduction that would be allowed to be deducted from 
those earnings if they were ordinary taxable earnings (see Part 5 of the Bill). This 
approach is also reflected in clause 24(3) of the Bill, which rewrites paragraph 2(2) 
and (3) of Schedule 12 to ICTA as applied by section 192(5) of that Act. 

If, say, extra deductions of £1,000 can be subtracted as a result of this approach, then 
the amount of overseas earnings chargeable to tax under clause 22 of the Bill will be 
reduced by £1,000 compared to the amount of excepted emoluments chargeable to tax 
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under Case III. This will mean that the amount of earnings excepted from the Case I 
charge rewritten in clause 21 of the Bill will fall by £1,000 so that the amount of 
earnings within that charge will increase by that amount. However, since the extra 
£1,000 corresponds to an amount of allowable deductions, that increase will be 
balanced out by those deductions when working out the amount chargeable to tax 
under clause 21. So overall the taxpayer will have £1,000 less brought within the 
charge to tax as a result of the reduced amount chargeable under clause 22 of the Bill. 
A worked example appears in the Explanatory Notes dealing with clause 23. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 4: Taxable earnings: exception from tax on general earnings from 
overseas Crown employment subject to United Kingdom tax: clause 28 
This involves the creation of a new statutory exception from income tax based on 
ESC A25 (Crown service overseas). 

This concession operates to remove from the scope of UK income tax locally-
engaged, unestablished staff employed overseas by the Crown if the maximum rate of 
pay for their job is below that of an executive officer in the UK Civil Service working 
in Inner London. The concession reflects long-standing practice and is in keeping with 
international treaty obligations. 

The use of a salary level and grade in the concession is an attempt to focus its benefits 
on genuinely temporary or unestablished staff. However, enshrining these existing 
limits in primary legislation is not thought to be desirable. Instead it is intended to 
preserve the existing flexibility of the Inland Revenue to adapt the concession to new 
circumstances by enabling the Board of Inland Revenue to make an order which sets 
out the limits of the new statutory exception: see clause 28(5) and (6) of the Bill. 
Clause 28(7) and (8) of the Bill, which deal with the factors by reference to which the 
statutory exception may be expressed, are intended to reflect the scope of this existing 
flexibility. Clause 717(2) of the Bill means that an order does not need to be made by 
statutory instrument. 

The new statutory exception will operate on the charges to tax arising by virtue of 
clause 25(2) of the Bill (UK-based earnings for year when employee resident, but not 
ordinarily resident, in UK) or clause 27(2) (UK-based earnings for year when 
employee not resident in UK). It is intended that it should operate at least as widely as 
the present exception conferred by ESC A25. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 5: Taxable earnings: relief for delayed remittances: remittances in 
respect of which a claim may be made and conditions for granting relief: clause 
35(1) and (2) 
This enables a claim for relief to be made in respect of some (as opposed to all) of a 
taxpayer’s delayed remittances and it also broadens one condition and removes 
another condition for a claim for relief. 

Section 585 of ICTA provides that relief from tax on Schedule E Case III income may 
be claimed if the conditions set out in subsection (1)(a) to (c) are met. 

•  Subsection (1)(a) requires the taxpayer to have been unable to transfer the 
income to the United Kingdom. 

•  Subsection (1)(b) requires the inability to transfer to have been due to– 

− the laws of the territory where the income arose, 
− executive action of its government, or 
− the impossibility of obtaining foreign currency in that territory. 

 
•  Subsection (1)(c) requires the inability to transfer to have been not due to any 

want of “reasonable endeavours” on the part of the taxpayer. 

(A) Section 585 of ICTA does not expressly refer to the possibility that a claim for 
relief may be made in respect of some (as opposed to all) of the income which 
satisfies the conditions in subsection (1)(a) to (c). But in practice the Inland Revenue 
would allow such a partial claim. 

Clause 35(1) gives effect to this practice by providing that a claim may be made “in 
respect of delayed remittances” without requiring that the claim must be made in 
respect of all such remittances. 

(B) This concerns the condition contained in section 585(1)(b) of ICTA requiring an 
inability to transfer “due to….the impossibility of obtaining foreign currency” in the 
territory where the income arose. It could be argued that there cannot be an inability 
to transfer due to the impossibility of obtaining foreign currency in that territory if 
foreign currency is in fact obtainable there (regardless of whether it may be 
transferred to the United Kingdom). 

Clause 35(2)(c)(iii) of the Bill removes the possibility of that narrow interpretation 
being taken. It requires an inability to transfer due to the impossibility of obtaining in 
the territory foreign currency “that could be transferred to the United Kingdom”. 

(C) The condition contained in section 585(1)(c) of ICTA has not been rewritten in 
the Bill. That condition is regarded as adding little to the requirements of section 
585(1)(b) of ICTA. If, by reasonable endeavours, the taxpayer could transfer the 
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income to the United Kingdom it is thought that there would then be no inability to 
transfer due to local law, government action or the impossibility of obtaining foreign 
currency as required under section 585(1)(b). The omission of section 585(1)(c) of 
ICTA also removes a possible area of doubt. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 6: Taxable earnings: relief for delayed remittances: replacement of 
references to income “arising” with references to income “received”: clause 35(2) 
and (4) 
This involves replacing references to income “arising” with references to income 
“received” in the provisions relating to relief for delayed remittances of employment 
income. 

Section 585 of ICTA provides that relief from tax on Schedule E Case III income may 
be claimed if certain conditions are met. When describing those conditions and the 
consequences of a successful claim for relief, section 585(1) and (3) refer to income 
which “arose” before a particular tax year, the territory where the income “arose” and 
the amount of income “arising” in a tax year. 

In 1989 the receipts basis for Schedule E income was introduced but no consequential 
amendments were made to the references to income “arising” in section 585 of ICTA. 
Those references therefore do not fit very well with the receipts basis on which 
Schedule E income is taxed – see section 202A(1) of ICTA rewritten in Chapters 4 
and 5 of Part 2 of the Bill. 

In clause 35 of the Bill (which rewrites section 585 of ICTA in respect of employment 
income) the references to income “arising” have therefore been replaced with 
references to income “received” as the latter appeared more appropriate. 

Therefore where, for example, relief is claimed for income for a particular tax year 
and deducted from the amount of income remitted to the United Kingdom in that year, 
the income will be reallocated to whichever is the earlier tax year in which the income 
was “received” rather than the earlier tax year in which it “arose” (see clause 35(4) of 
the Bill). 

Clause 31 of the Bill defines what is meant by the “receipt” of money earnings. It 
derives from section 202B of ICTA (receipts basis: meaning of receipt) which is 
concerned with tax charged under Case I or II of Schedule E. In rewriting section 
202B in clause 31 of the Bill that clause has been expressed to apply for the purposes 
of the whole of Chapter 5 of Part 2. It will therefore apply to clauses 35 and 36 which 
concern Schedule E Case III income. Having replaced references to income “arising” 
with references to income “received” it seemed necessary to define what was meant 
by the receipt of income. The clause 31 definition was the obvious choice. 
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The time when income “arises” may differ from the time when it is “received”. This 
change is therefore in principle adverse to some taxpayers and favourable to others 
but it is expected to have no practical effect as it is in line with current practice. 

Change 7: Taxable earnings: election in respect of delayed remittances: election 
regarding allocation of income to earlier tax years: clause 36 
This introduces an election regarding the allocation to earlier tax years of income for 
which relief for delayed remittances is claimed. 

Section 585 of ICTA provides that relief from tax on Schedule E Case III income may 
be claimed for a particular tax year if certain conditions are met. If they are met, then 
subsection (3)(a) requires the income to be deducted from the amount of income 
received in the United Kingdom in that year. It is therefore not charged to tax in that 
year. But subsection (3)(b) requires the income to be treated as received in the United 
Kingdom in the earlier tax years in which it “arose”. It is therefore charged to tax in 
those earlier tax years. 

As mentioned in the commentary on Change 6, the reference in section 585(3)(b) of 
ICTA to the year in which the income “arose” does not fit very well with the receipts 
basis on which Schedule E income is taxed. Section 585 therefore gives no guidance 
as to how the earnings should be allocated to earlier years. 

Section 585(3)(b) of ICTA has been rewritten in clause 35(4) of the Bill in terms of 
the allocation of income to the previous tax years in which it was “received”. But as 
an alternative, the taxpayer will have the option of making an election under clause 36 
in respect of all the income. 

The election is available where the taxpayer has been able to transfer only some of the 
income from the employment to the United Kingdom. Some or all of the untransferred 
income must have been received and untransferable in previous tax years but 
chargeable to tax if it had been transferred. If that is the case, the taxpayer may 
specify certain previous tax years to which the income is to be reallocated and in 
which the income will therefore be charged. 

At present the Inland Revenue do not operate an election procedure as set out in 
clause 36 of the Bill; but if a taxpayer sought to allocate his delayed remittances on a 
reasonable basis over previous tax years the Inland Revenue would allow an 
allocation which would have the same effect as an election under clause 36. 

This change is in principle in taxpayers’ favour but is expected to have no practical 
effect as it formalises the element of taxpayer choice that the Revenue would 
currently allow informally. 
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Change 8: Board to determine disputes as to domicile or ordinary residence: 
widening of the availability of the procedure: clause 42(3) 
This widens the availability of the procedure under which the Board of Inland 
Revenue determines disputes as to domicile or ordinary residence by extending the 
list of provisions under which such a dispute may arise. 

Section 207 of ICTA provides that disputes as to whether a person is or has been 
domiciled or ordinarily resident in the United Kingdom are to be determined by the 
Board. The dispute must arise under paragraph 1 of Schedule E to ICTA or under 
section 192 of ICTA. 

Under paragraph 1 of Schedule E to ICTA a person’s domicile or ordinary residence 
is relevant in determining whether tax is charged under Case I, II or III. Section 192 
of ICTA makes no reference to a person’s ordinary residence. But a person’s domicile 
is relevant to the definition of “foreign emoluments” in section 192(1). That definition 
applies to Part 5 of ICTA (provisions relating to the Schedule E charge) and is applied 
elsewhere – see for example section 596(2) of ICTA. 

Clauses 42 and 43 of the Bill rewrite section 207 of ICTA. Clause 42(1) and (2) 
provide that a dispute as to domicile or ordinary residence in connection with any of 
the provisions listed in subsection (3) is to be decided by the Board. Subsection (3) 
lists the provisions of the Bill which rewrite the relevant provisions of paragraph 1 of 
Schedule E or the definition of “foreign emoluments” in section 192(1) of ICTA. 
Schedule 6 to the Bill contains amendments of section 645(4A) of ICTA and section 
76(6C) of FA 1989 where the references to “foreign emoluments” within the meaning 
of section 192(1) of ICTA have been consequentially amended and clauses 42 and 43 
of the Bill have been applied. 

Three of the provisions listed in subsection (3) of clause 42 of the Bill, in addition to 
containing references to domicile which are dependent upon the definition of “foreign 
emoluments” in section 192(1), also contain references to ordinary residence which 
are not derived from paragraph 1 of Schedule E or section 192 of ICTA. The three 
provisions are clauses 341, 342 and 376 of the Bill (which rewrite section 193(2)-(6) 
of ICTA). Rather than including disputes as to domicile in connection with those 
provisions but excluding disputes as to ordinary residence, clause 42 of the Bill covers 
both. It therefore has a wider application than section 207 of ICTA. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 9: Appeal against Board’s decision on domicile or ordinary residence: 
introduction of a straightforward appeal procedure: clause 43(1) 
This introduces a straightforward appeal procedure for an appeal to the Special 
Commissioners against a decision of the Board of Inland Revenue as to a person’s 
domicile or ordinary residence. 
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Section 207 of ICTA provides for an appeal to the Special Commissioners from a 
decision of the Board on domicile or ordinary residence. The procedure for such an 
appeal is that an application is made for the question to be heard and determined by 
the Commissioners and “where such an application is so made”, the Commissioners 
then “hear and determine the question in like manner as an appeal”. 

In clause 43(1) of the Bill this has been simplified by introducing a straightforward 
right to appeal - a person “who has been given notice of the Board’s decision on a 
question under section 42 may, if aggrieved by that decision, appeal to the Special 
Commissioners”. 

For the purposes of section 207 of ICTA there is no material difference, in law or 
practice, between a provision that refers to an appeal and one that refers to 
proceedings to be heard “in like manner as an appeal”. Section 48(2) of TMA 1970 
provides that various provisions of that Act as regards proceedings before the 
Commissioners apply to “appeals other than appeals against assessments” and to 
“proceedings…to be heard and determined in the same way as an appeal”. Therefore 
where there is a disagreement about a decision it seems simpler to use the 
straightforward appeal approach. 

Similar changes have been made in paragraphs 41 and 44 of Schedule 3 (appeal 
against refusal or withdrawal of approval for SAYE option scheme) and paragraphs 
29 and 32 of Schedule 4 (appeal against refusal or withdrawal of approval for CSOP 
scheme) – see Change 171. 

Section 207 of ICTA is applied in relation to capital gains tax by section 9(2) of 
TCGA 1992. Section 9(2) of TCGA 1992 is consequentially amended by Schedule 6 
to the Bill to refer to clauses 42 and 43 of the Bill. This change will therefore also 
apply to capital gains tax. The change will similarly also apply in relation to section 
645(4A) of ICTA and section 76(6C) of FA 1989 where the references to “foreign 
emoluments” within the meaning of section 192(1) of ICTA have been 
consequentially amended by Schedule 6 to the Bill and clauses 42 and 43 of the Bill 
have been applied. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 10: Application of provisions to agency workers: treatment of services 
under agency contract: clause 44(2) 
This provides that the remuneration of workers contracted to an agency is treated as if 
it is employment income. 
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Section 134(1) of ICTA provides that if certain conditions are satisfied the services 
which the worker renders or is under an obligation to render are to be treated as if they 
were the duties of an employment held by the worker. 

It is unclear from section 134(1) whether the deemed duties of employment are treated 
as performed for the agency or the agency’s client. 

Clause 44(2)(a) of the Bill provides that the services which the worker provides, or is 
obliged to provide, to the client under the agency contract are to be treated as duties of 
an employment held with the agency. It is the agency that will pay remuneration in a 
normal case. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 11: Application of provisions to agency workers: arrangements with 
agencies: clause 45 
This relates to the case where remuneration is paid by an agency while an agency 
worker is on their books for a period in which he is not assigned to a particular client. 

Section 134(6) of ICTA provides that where an individual enters into arrangements 
with “another person” with a view to rendering services in a situation where the 
services will be treated as the duties of an employment under subsection (1) of that 
section, any remuneration receivable under or in consequence of the arrangements is 
to be treated as emoluments. 

Clause 45 of the Bill substitutes “a third person (“the agency”)” for “another person” 
to make clear the identity of the party with whom the worker enters arrangements. 
This is how the provision was intended to apply and has been applied in practice. Any 
remuneration receivable under or in consequence of the arrangements is to be treated 
as earnings from an employment held by the worker with the agency. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 12: Intermediaries: widening of the category of associated companies to 
which paragraph 3(2) of Schedule 12 to FA 2000 applies: clause 51(2). 
This involves the widening of the category of associated companies to which 
paragraph 3(2) of Schedule 12 to FA 2000 applies to include companies that are under 
the common control of the worker and more than one other person. 
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The meaning of “associated company” for the purposes of Chapter 8 of Part 2 of the 
Bill is given by section 416 of ICTA (see clause 61(1) of the Bill). Two companies are 
associated if one has control of the other, or if they are both controlled by the same 
person or persons. But paragraph 3(2) of Schedule 12 to FA 2000 provides for 
common control under a maximum of two persons, the worker and another person. 
Clause 51(2) of the Bill, which replaces paragraph 3(2), widens the category of 
associated companies to which it applies to include companies that are under the 
common control of the worker and more than one other person. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 13: Intermediaries: treating all relevant engagements as the duties of a 
continuous employment: clause 54(6) 
This involves treating all relevant engagements as the duties of a continuous 
employment with the intermediary for the purpose of working out the travel expenses 
to be deducted in determining the amount of the deemed employment payment. 

The basic assumption in Step 3 in paragraph 7(1) of Schedule 12 to FA 2000 (see 
clause 54(1) of the Bill) - that one should look at whether the expenses would be 
deductible if the worker were employed by the client - does not provide enough 
information to say what travel expenses should be deducted. This is because 
entitlement to travel expenses depends on whether or not a workplace is temporary 
and where the worker is based over the course of the employment. 

Clause 54(6) of the Bill fills the gap by allowing such travel expenses to be deducted 
under Step 3 as would have been deductible during the combined period of all the 
relevant engagements if that combined period were a continuous employment with the 
intermediary. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 14: Intermediaries: normal timing rules to apply for determining when a 
non-cash benefit is to be treated as received: clause 55(5) 
This involves applying the normal timing rules for determining when a non-cash 
benefit is to be treated as received. 

Paragraph 10(5)(b) of Schedule 12 to FA 2000 provides that a non-cash benefit is to 
be treated as received when it is used or enjoyed. But a non-cash benefit might be 
used or enjoyed over a long period of time or might even (in the case of a car benefit) 
be calculated by reference to such a period. To cater for such cases, clause 55(5) of 
the Bill provides that a non-cash benefit is treated as received− 
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•  if it is calculated by reference to a period within the tax year, at the end of that 
period, 

•  if it is not so calculated, when it would have been treated as earnings if the 
worker had been an employee and the benefit had been provided by reason of 
the employment. 

This change has no implications for the amount of income liable to tax or who is 
liable for tax on it. It affects only when tax is paid (and does so only in principle 
and not in practice). 

Change 15: Taxable benefits: relationship between earnings and benefits code: 
clause 64 
This clarifies the relationship between the charge on emoluments and the charge on 
taxable benefits. 

A benefit obtained by an employee may fall both within the general charge on 
emoluments under section 131 of ICTA and within the general charge on benefits 
under section 154 of that Act. The charge on emoluments is on the basis of the money 
or money’s worth obtained by the employee; the charge on taxable benefits is on the 
basis of the cost of providing the benefit (see section 156 of that Act). Different 
amounts may therefore be chargeable to tax by virtue of both of those bases of charge 
applying to the benefit. 

Current Inland Revenue practice is not to seek to charge the same benefit twice but to 
ensure that the total amount charged to tax is equal to whichever is the higher of the 
two chargeable amounts in respect of the benefit. The Schedule E manual (at 
SE21640) sets out the practice of charging a benefit– 

•  initially under section 131 on the basis of its realisable value, and 

•  then under section 154 on the basis of its cost to the provider, but only to the 
extent that the cost exceeds the section 131 value. 

This practice is given statutory effect in the rules in clause 64(1) and (2) of the Bill 
(which, like the rest of the Bill, refer to “earnings” rather than “emoluments”). Those 
rules will apply to benefits caught by any of the provisions of the benefits code 
contained in Chapters 2 to 11 of Part 3 of the Bill, except for the two cases dealt with 
in clause 64(3) to (6). These reflect the special rules in section 146A of ICTA (living 
accommodation) and section 162(3) and (11) of that Act (employee shareholdings). 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 16: Taxable benefits: dispensations: changes in procedure to reflect 
existing practice: clauses 65 and 96 
This changes the procedure in relation to dispensations given by the Inland Revenue 
under section 144(1) or 166(1) of ICTA in order to reflect existing practice. 

Section 144(1) of ICTA provides for a dispensation from sections 141, 142 and 143 of 
ICTA. Under those sections an employee is charged to tax where a voucher or credit-
token is provided for the employee or a member of the employee’s family by reason 
of the employment. 

Section 166(1) of ICTA provides for a dispensation from the provisions of Chapter 2 
of Part 5 of that Act. Under that Chapter employees who are not in lower-paid 
employment are charged to tax in relation to payments and benefits provided by 
reason of the employment. 

The procedure under sections 144 and 166 of ICTA is the same– 

•  A person supplies an inspector with a statement of the cases and circumstances 
in which the payments or benefits in question are provided. 

•  If the inspector is satisfied that no additional tax is payable, (for example, 
where any amounts which would be treated as earnings would be balanced by a 
corresponding deduction), the inspector must “notify” the applicant 
accordingly. 

•  The effect of the notification is that sections 141, 142 and 143 of ICTA, or 
Chapter 2 of Part 5 to that Act do not apply. 

•  The inspector may revoke the notification “by notice served” on the applicant. 

Clause 96 of the Bill rewrites section 144(1) and (2) of ICTA. Clause 65 of the Bill 
rewrites section 166(1) and (2) of ICTA. 

In both those clauses of the Bill– 

•  References to the “inspector” have been replaced with references to the “Inland 
Revenue” – see Change 158. 

•  The notification given by the Inland Revenue has been defined as a 
“dispensation” in order to reflect what it is commonly called. 

•  The “dispensation” is required to be a “notice”. As a result of the application of 
the definition of “notice” in section 832(1) of ICTA this means that the 
dispensation must be in writing. This reflects current practice. 
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•  A dispensation may be revoked by “giving” a further notice to the applicant 
rather than “by notice served” on the applicant. This is consistent with the 
approach elsewhere in the Bill where notice is “given” rather than “served”. It 
is also in line with current practice following the procedure under section 115 
of TMA 1970. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 17: Taxable benefits: expenses payments: clause 70 
This makes it clear that, in order for the charge to tax on expenses payments to apply 
to sums put at an employee’s disposal and paid away by him, those sums must be in 
respect of expenses. 

Section 153(1) of ICTA charges to tax sums which are paid to an employee in respect 
of expenses if– 

•  the employment is employment to which Chapter 2 of Part 5 of ICTA applies 
(i.e. what is currently referred to as “higher-paid” employment), and 

•  the sums are paid by reason of the employment. 

Section 153(3) of ICTA says that the reference in section 153(1) to sums paid in 
respect of expenses includes “any sums put at the employee’s disposal and paid away 
by him.”  If section 153(3) meant that section 153(1) should be read as if the reference 
to sums paid in respect of expenses were simply replaced by the words in quotes, 
there would be no reference to anything being paid “in respect of expenses”. There 
would just be a reference to sums put at the employee’s disposal and paid away by 
him. 

However, it is thought that such a sweeping proposition cannot have been intended. 
The whole flavour of section 153(1) and (3) is that these provisions are concerned 
with sums paid in respect of expenses. It is therefore considered that the reference to 
sums put at the employee’s disposal and paid away by him must have been intended 
to refer to such sums that are in respect of expenses. This accords with current Inland 
Revenue practice. 

This has been clarified in rewriting section 153(3) of ICTA in clause 70(2) of the Bill. 

This change is a clarification with no tax effects either in principle or in practice. 
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Change 18: Taxable benefits: vouchers and credit-tokens: exceptions where 
voucher or token provided for personal reasons or is of a kind made available to 
the public generally: clauses 73(2), 78, 82(2), 85, 90(2) and 93 
This legislates the practice to except vouchers and credit-tokens which are provided in 
the normal course of an individual employer’s domestic, family or personal 
relationships or which are of a kind made available to the public generally. 

Sections 141 to 143 of ICTA charge an employee where a non-cash voucher, cash 
voucher or credit-token is provided for the employee or a member of the employee’s 
family by reason of the employment. 

Section 144(4)(a) of ICTA provides that where a voucher or credit-token is provided 
by the employer for the employee or a member of the employee’s family it is deemed 
to be provided by reason of the employment. 

Provisions similar to section 144(4)(a) of ICTA are found elsewhere in the provisions 
of that Act which charge benefits – see section 145(7) (living accommodation) and 
section 168(3), (6)(b) and (6)(d) (expenses and benefits in kind). However those 
provisions also contain an exception which is not found in section 144(4)(a) of ICTA. 
The exception applies where the employer is an individual and the provision of the 
benefit is made in the normal course of the employer’s domestic, family or personal 
relationships. No reason could be found why that exception should not operate in 
relation to vouchers and credit-tokens. In practice the Inland Revenue do apply it in 
relation to section 144(4)(a) of ICTA. 

Clauses 73(2), 82(2) and 90(2) of the Bill legislate this practice by providing that a 
voucher or token provided by the employer is to be regarded as provided by reason of 
the employment unless the employer is an individual and the provision is made in the 
normal course of the employer’s domestic, family or personal relationships. 

In practice the Inland Revenue also except vouchers and credit-tokens which are of a 
kind made available to the public generally where the employee or member of the 
employee’s family is not given preferential terms. Similar exceptions are provided in 
relation to living accommodation and loans – see sections 145(7)(b) and 161B of 
ICTA. 

Clauses 78, 85 and 93 of the Bill legislate this practice. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 19: Taxable benefits: non-cash vouchers: reduction for meal vouchers: 
clause 89 
This gives statutory effect to ESC A2 (meal vouchers). 
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Section 141 of ICTA charges an employee where a non-cash voucher is provided for 
the employee or a member of the employee’s family by reason of the employment. 
The employee is treated as having received earnings equal to the “chargeable 
expense” (i.e. the cost of provision of the voucher) less any part of that expense made 
good by the employee. 

Where meal vouchers are issued to employees, ESC A2 exempts from the charge the 
first 15p of meal vouchers for each working day for which they are provided if the 
vouchers satisfy certain conditions. 

Clause 89 of the Bill gives statutory effect to the concession. 

Subsection (1)(b) of clause 89 of the Bill provides that the meal voucher must be 
provided for an employee for use on a working day. This is regarded as implicit from 
paragraph (c) of the concession which refers to the value of vouchers “issued….for 
each working day”. It reflects the underlying practice that the concession is concerned 
with the provision of meal vouchers for working days and a 15p exemption for each 
working day for which the vouchers are provided. 

Paragraph (c) of the definition of “meal voucher” in subsection (3) of clause 89 of the 
Bill is not mentioned in the concession. It prevents an overlap with the exemption for 
non-cash vouchers in clause 266(3)(e) of the Bill (vouchers for subsidised meals). 

References in section 141 of ICTA to employees include office-holders (see section 
144(5) of ICTA). ESC A2 refers to “employees”. No mention is made of office-
holders. But in practice the ESC is applied in relation to them. 

This practice is given statutory effect in the Bill. Clause 89 will apply to office-
holders because clause 5 of the Bill means that in that clause references to employees 
will include office-holders. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 20: Taxable benefits: vouchers and credit-tokens: extension of disregard 
for money, goods or services obtained: clause 95 
This extends the disregard for money, goods or services obtained by a voucher or 
credit-token where the benefit of the voucher or token is charged to tax. 

Sections 141(1)(a), 142(1)(a) and 143(1)(a) of ICTA provide for an employee to be 
charged to tax on the benefit of a cash voucher, non-cash voucher or credit-token 
where the voucher or token is provided for the employee or a member of the 
employee’s family by reason of the employment. 

In such a case sections 141(1)(b), 142(1)(b) and 143(1)(b) of ICTA provide that− 
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•  money, goods or services obtained in exchange for the non-cash voucher or by 
use of the credit-token, and 

•  money obtained in exchange for the cash voucher, 

are to be disregarded for the purposes of the Income Tax Acts. 

Clause 95(1) of the Bill provides that the disregard is also to be available where the 
benefit of the voucher or credit-token would have been charged to tax but for a 
dispensation given by the Inland Revenue under clause 96. This removes the 
possibility of the employee being charged to tax under Chapter 10 of Part 3 of the Bill 
(taxable benefits: residual liability to charge) on the money, goods or services 
obtained. 

Clause 95(2) of the Bill also extends the disregard to cover goods or services obtained 
in exchange for a cash voucher. Normally a cash voucher is exchanged for a sum of 
money and tax is charged on that sum. Section 143(1)(b) of ICTA only disregards the 
money obtained. But if goods or services were provided, in practice tax would not be 
charged on their value. Clause 95(2) of the Bill reflects this practice. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 21: Taxable benefits: living accommodation: special rule for calculating 
cost of providing accommodation: clause 107  
This allows an employee’s contribution to the cost of acquiring living accommodation 
to reduce the cost of providing the accommodation for the purposes of the special rule 
that applies where an interest in the accommodation had been held for at least 6 years 
when the employee first occupied it. 

Section 146 of ICTA applies to living accommodation for which the cost of provision 
exceeds £75,000. An additional amount is to be treated as emoluments in respect of 
such accommodation by applying the official rate of interest to the amount by which 
the cost of providing the accommodation exceeds £75,000. 

The normal rule for calculating the cost of providing accommodation is in section 
146(4), which refers to “the aggregate of- 

(a) the amount of any expenditure incurred in acquiring the estate or interest 
held by the relevant person; and 

(b) the amount of any expenditure incurred by a relevant person before the 
year in question on improvements to the property.” 
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Section 146(5) reduces the aggregate by payments made by the employee in 
reimbursement of the expenditure in (a) or (b). 

A special rule for calculating the cost of providing living accommodation applies 
where an interest in the accommodation had been held for at least 6 years when the 
employee first occupied it. In such cases, section 146(6) applies to substitute market 
value for the amount in (a) and to exclude from (b) any expenditure on improvements 
before the date the employee occupied the accommodation. 

If one then applies section 146(5) to section 146(6) as it has effect with these 
modifications, it does not appear to allow any reduction on account of any payment 
made by the employee by way of reimbursement of expenditure incurred in acquiring 
the property.  The difficulty is that, with these modifications, there is no longer a 
reference to expenditure so incurred but instead a reference to market value; and a 
payment cannot be a reimbursement of market value as no expenditure is involved.  
On this basis, any payment made by the employee by way of reimbursement of 
expenditure incurred in acquiring the accommodation would not be deductible. This 
would put the employee at a disadvantage compared to someone who made such a 
payment in respect of accommodation that had not been held for 6 years. 

To preserve equity between taxpayers, clause 107(3) allows payments to reimburse 
expenditure in acquiring the accommodation to reduce the cost of providing it.  The 
deduction is limited to the market value so that if property prices have fallen over the 
period the property was owned the cost cannot be a negative figure. 

It is believed that in practice such a deduction is made in arriving at the additional 
amount which is payable in respect of accommodation where the cost of provision (in 
accordance with the normal rule mentioned above) exceeds £75,000. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 22: Taxable benefits: living accommodation: cash equivalent where 
accommodation provided to more than one employee: clause 108 
This gives statutory effect to the first part of ESC A91 (living accommodation 
provided by reason of employment). 

Section 145 of ICTA charges any employee for whom accommodation is provided for 
the whole of the time for which it is available, whether it is used or not. So 
accommodation provided for a number of employees could result in each employee 
being charged on the full annual value. The first part of ESC A91 allows the charge 
on each to be reduced so that the total charged does not exceed the amount which 
would be chargeable if the accommodation was available to only one employee. 
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At present the concession says that amount chargeable on each employee will be 
reduced having regard to all relevant facts. In rewriting the concession in clause 108 
of the Bill apportionment on a “just and reasonable” basis has been substituted as the 
basis for deciding the extent of any reduction due. 

References in section 145 of ICTA to employees include office-holders (see section 
168(2) as applied by section 145(8)(b)). On the other hand, although the concession 
applies to directors as well as employees, it does not apply to other office-holders.  
However, as rewritten in clause 108 it will apply to all office-holders, because clause 
5 of the Bill means that in clause 108 references to employees will include office-
holders. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 23: Taxable benefits: living accommodation and residual liability to 
charge: calculation of annual values: clauses 110 and 207 
This ensures that, in calculating annual values for the purposes of the charge to tax on 
living accommodation and benefits not otherwise chargeable to tax, amounts that 
would be payable in respect of certain matters other than the letting of the 
accommodation or land in question are to be disregarded. 

Section 837(1) of ICTA determines what is to be regarded as the annual value of land. 
It refers to the rent which might reasonably be expected to be obtained under a yearly 
tenancy if the tenant undertook to pay all usual tenant’s rates and taxes and the 
landlord undertook to bear the cost of maintaining the condition of the property (see 
also Change 24).   Section 837(2) provides for section 23 of the General Rate Act 
1967 to apply for the purposes of section 837(1). 

Section 23 of the General Rate Act 1967 was designed to enable the gross value of a 
property to be ascertained where the rent that was being used as the benchmark 
included an amount in respect of services provided by the landlord or was payable in 
addition to an amount in respect of such services.  The section provided for the way in 
which the gross value was to be adjusted in those circumstances.  It was, however, 
repealed by the Local Government Finance Act 1988 without any replacement 
provision taking its place. 

In view of this repeal, section 837(2) has not been rewritten in the context of the 
provisions of the Bill that rewrite section 837(1), namely clauses 110 (“annual value” 
of living accommodation) and 207 (“annual rental value” of land for purposes of 
residual liability to charge).  But provisions have been included in those clauses which 
are intended to reflect the general thrust of section 23 of the 1967 Act by ensuring that 
annual values reflect amounts payable in respect of the letting of the properties 
concerned and not amounts payable in respect of the cost of certain services provided 
by the landlord: see subsections (2) to (5) of each of those clauses. 
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These provisions will clarify how to find annual values in respect of those properties 
for which the practice of using gross rateable values or a proxy for them is 
inapplicable - for example overseas properties.  In the case of both these and other 
properties, all the current practices used in quantifying the cash equivalent of the 
benefit of living accommodation will continue. 

This change accordingly provides a set of rules for valuing property in place of 
legislation that has been repealed. In practice the existing arrangements for valuing 
property will continue. The change will be advantageous to some taxpayers as it will 
clarify the basis of valuation. 

Change 24: Taxable benefits: living accommodation and residual liability to 
charge: meaning of “all usual tenant’s rates and taxes”: clauses 110 and 207 
This updates the reference to “all usual tenant’s rates and taxes” in the provision 
under which annual values are assessed for the purposes of the charge to tax on living 
accommodation and benefits not otherwise chargeable to tax. 

As mentioned in Change 23, section 837(1) of ICTA determines what is to be 
regarded as the annual value of land. It refers to the rent which might reasonably be 
expected to be obtained under a yearly tenancy if the tenant undertook to pay “all 
usual tenant’s rates and taxes”. However, there are no longer rates on residential 
property in the United Kingdom apart from Northern Ireland, and none in respect of 
overseas properties. The current equivalents to rates in the rest of the United Kingdom 
are council tax and water and sewerage charges. See also Change 75. 

Section 837(1) of ICTA is rewritten in clause 110(1) of the Bill (“annual value” of 
living accommodation) and in clause 207(1) (“annual rental value” of land for 
purposes of residual liability to charge). In order to update the reference to “all usual 
tenant’s rates and taxes”, these clauses refer instead to “all taxes, rates and charges 
usually paid by a tenant”.  Another change affecting the way in which section 837(1) 
of ICTA is rewritten in the Bill is dealt with in Change 23. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 25: Taxable benefits: cars: modification of provisions where car 
temporarily replaced: clause 145(2) 
This relaxes one of the conditions for the application of the provisions which modify 
the calculation of the cash equivalent of the benefit of a car where the car is 
temporarily replaced. 

Section 157 of ICTA charges an employee where a car is made available to the 
employee or a member of the employee’s family or household by reason of the 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 34 

employment. An amount equal to the cash equivalent of the benefit of the car is 
treated as emoluments of the employee. 

The cash equivalent of the benefit of a car for a year is calculated under Schedule 6 to 
ICTA by taking a percentage of the price of the car determined under sections 168A 
to 168G of that Act. Reductions are made under paragraphs 6 and 7 of Schedule 6 to 
take account of periods of 30 days or more when the car is unavailable and of 
payments for the private use of the car. 

Paragraph 8 of Schedule 6 to ICTA provides that the Treasury may make regulations 
modifying the effect of Schedule 6 where the car is unavailable to the employee for a 
period of less than 30 days and it is replaced by another car for the whole or part of 
that period. In such a case the employee would be charged to tax in relation to both 
the replaced car and the replacement car and would not be able to claim a reduction in 
respect of the period when the replaced car is unavailable. 

The Income Tax (Replacement Cars) Regulations 1994 (S.I. 1994/778) were made 
under paragraph 8 of Schedule 6 to ICTA. Those Regulations have been rewritten in 
clause 145 of the Bill. Paragraph 8 of Schedule 6 to ICTA is repealed by the Bill as it 
is no longer thought necessary. 

The effect of the modifications made by the Regulations is that– 

•  the cash equivalent of the benefit of the replacement car is nil (because the 
replacement car is treated as being unavailable during the replacement period), 
and 

•  payments made for the private use of the replacement car may be deducted 
from the cash equivalent of the replaced car (because the replacement car is 
treated as if it were a continuation of the replaced car). 

In order for the Regulations to apply, regulation 4(1) requires that– 

•  the replacement car is “of similar quality” to the replaced car (condition A), or 

•  the replacement car is not made available to the employee under an 
arrangement the main purpose of which is to provide him with a materially 
better car (condition B). 

Regulation 4(2) provides that a replacement car “is of similar quality to the replaced 
car if it is neither materially better nor materially worse in quality than the replaced 
car”. “Materially better” is defined in Regulation 4(3) as a car which is materially 
better in quality or has a materially higher price. “Materially worse” is undefined. 

In clause 145(2) of the Bill condition A has been replaced by a requirement that the 
replacement car is not materially better than the replaced car. 
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This widens the application of the replacement car provisions insofar as condition A 
will be satisfied where the replacement car is of lower quality to the replaced car. This 
reflects the approach which the Inland Revenue have adopted in practice. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 26: Taxable benefits: cars: reduction of cash equivalent where car 
capable of running on road fuel gas: clause 146(2) 
This changes the sum which is the basis for a reduction when calculating the cash 
equivalent of the benefit of a car which is capable of running on road fuel gas. 

Section 157 of ICTA charges an employee where a car is made available to the 
employee or a member of the employee’s family or household by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the car is 
treated as emoluments of the employee. 

The cash equivalent of the benefit of a car for a year is calculated under Schedule 6 to 
ICTA by taking a percentage of the price of the car. The price of the car is determined 
under sections 168A to 168G of that Act by taking account of a number of factors, 
including the price of accessories available when the car was first made available to 
the employee and of accessories available with the car in the year in question. 

Section 168AB(2) of ICTA provides that, where a car is manufactured in such a way 
as to be capable of running on road fuel gas, the price of the car is to be treated as “the 
price given by section 168A reduced by so much of that price as it is reasonable to 
attribute to the car’s being manufactured in that way rather than in such a way as to be 
capable of running only on petrol”. 

The price of the car “given by section 168A” of ICTA is the list price of the car or its 
notional price if it has no list price. Under section 168A(4) and (5) the list price will 
include the price of optional accessories available with the car when it is first made 
available to the employee if a price for those accessories is published by the car’s 
manufacturer, importer or distributor. If no such price is published for those 
accessories, the list price of the car will not include the price of those accessories. But 
the price of the car will be increased under section 168B of ICTA by the list price or 
notional price of those accessories if they are available with the car in the tax year in 
question. 

In clause 121 of the Bill a method statement has been used to describe the various 
steps involved in calculating the cash equivalent. In order to simplify matters the 
addition of sums in respect of accessories is dealt with at only one stage of the 
calculation. Thus step 1 is to find the price of the car – i.e. its list price or notional 
price and step 2 is to add on the price of accessories. 
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A consequence of this simplified structure is that there is no step which exactly 
corresponds to “the price given by section 168A” of ICTA. In rewriting section 
168AB(2) those words have been replaced in clause 146(2) of the Bill by “the price of 
the car found under step 1”. That price will not include the price of accessories to 
which section 168A(4) and (5) of ICTA apply. 

But it is thought that the effect of the words “the price of the car found under step 1” 
will be the same– 

•  It is difficult to envisage an accessory to which section 168A(4) and (5) of 
ICTA apply whose contribution to the price of the car would be regarded as 
reasonably attributable to the manufacture of the car in such a way as to be 
capable of running on road fuel gas. This is because section 168AB(1) of 
ICTA excludes “equipment by means of which a car is capable of running on 
road fuel gas” from being an “accessory”. Therefore the amount of the 
reduction under clause 146(2) of the Bill should be the same as under section 
168AB(2) of ICTA. 

•  Although the price of the car found under step 1 may be a smaller figure than 
“the price of the car under section 168A” this should not prejudice the 
taxpayer. That is because the amount of the reduction (i.e. the amount of the 
price of the car reasonably attributable to its manufacture in such a way as to 
be capable of running on road fuel gas) should not exceed the price of the car 
found under Step 1. 

This change has no implications for the amount of tax paid, who pays it or when.  It 
affects (in principle and in practice) only the method of calculation. 

Change 27: Taxable benefits: cars & car fuel: concession where car available to 
family members or car is shared: clauses 148, 153 and 169 
This gives statutory effect to ESC A71 (company cars: family members and shared 
use) and the Inland Revenue’s practice to make a corresponding concession in respect 
of the provision of car fuel. 

Section 157 of ICTA charges an employee where a car is made available to the 
employee or a member of the employee’s family or household by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the car is 
treated as emoluments of the employee. 

Section 158 of ICTA charges an employee where car fuel is provided by reason of the 
employment for a car which is chargeable under section 157 of that Act. An amount 
equal to the cash equivalent of the benefit of the fuel is treated as emoluments of the 
employee. 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 37 

Sections 157 and 158 of ICTA are part of Chapter 2 of Part 5 of ICTA which contains 
various provisions which charge to tax benefits provided by reason of an employment. 
That Chapter applies only to employment as a director of a company (subject to 
certain conditions) or to employment with emoluments of at least £8,500 a year (see 
section 167 of ICTA). 

(A) Paragraphs 1 and 2 of ESC A71 concern the case where a car is made available to 
a member of the employee’s family or household who is also employed by the same 
employer and either– 

•  that member is himself charged to tax in respect of the provision of the car, or 

•  that member is not so charged because he is a lower-paid employee (i.e. not 
employed in an employment to which section 157 applies) but, broadly 
speaking, the provision of the car goes with the job and was not by reason of 
the relationship with the employee. 

In such a case the employee is not charged to tax in respect of the car. In practice the 
Inland Revenue also do not charge the employee under section 158 of ICTA in respect 
of any fuel provided for the car. 

Clause 169 of the Bill gives statutory effect to paragraphs 1 and 2 of the concession 
and the Inland Revenue’s practice in relation to car fuel. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
 

(B) Paragraph 3 of ESC A71 concerns the case where two or more employees have 
shared use of a car which is made available by their employer and in respect of which 
they are chargeable to tax. Under section 157 of ICTA they would each be charged in 
respect of the cash equivalent of the benefit of the car. Paragraph 3 of the concession 
provides that “only a single car benefit charge will be made in respect of the car” 
which “will be apportioned between them having regard to all the relevant facts”. 

The difficulty with the wording of the concession is that the reference to a “single car 
benefit charge” does not accord with the fact that the cash equivalent of the benefit of 
the car is calculated for each employee separately under sections 168A to 168G of and 
Schedule 6 to ICTA and may therefore differ depending on the circumstances relevant 
to each employee – for example, if one of the employees made contributions to 
expenditure on the provision of the car. The problem is therefore how the “single car 
benefit charge” (which is to be apportioned) is to be ascertained without enabling each 
employee to benefit from the circumstances relating to other employees. 

In clause 148 of the Bill this problem has been dealt with by providing that the cash 
equivalent of the benefit of the car to each of the employees is to be calculated 
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separately and then reduced on a just and reasonable basis. In making that reduction 
the availability of the car to any lower-paid employees is disregarded. As far as can be 
established this reflects how the Inland Revenue have applied paragraph 3 of the 
concession in practice. 

Where the cash equivalent of the benefit of a car is reduced under paragraph 3 of the 
concession, it is also the Inland Revenue’s practice to allow a corresponding reduction 
in the cash equivalent of the benefit of fuel provided for the car under section 158 of 
ICTA. This practice is given statutory effect in clause 153 of the Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
 

(C) At present it is the practice of the Inland Revenue not to take account of paragraph 
3 of ESC A71 and its corresponding concession in relation to car fuel when 
calculating for the purposes of section 167 of ICTA whether the emoluments from the 
taxpayer’s employment for the year total £8,500 or more. If the emoluments do not 
equal or exceed that figure, the employment is not an employment to which Chapter 2 
of Part 5 of ICTA applies. 

As a consequence of giving statutory effect to paragraph 3 of ESC A71 and the 
practice in relation to car fuel, the taxpayer will have the benefit of those concessions 
when the emoluments from his employment are calculated under Chapter 11 of Part 3 
of the Bill (which rewrites section 167 of ICTA) in order to see whether the Chapters 
of that Part which rewrite the relevant provisions of Chapter 2 of Part 5 of ICTA 
apply. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 
 

(D) References in sections 157 and 158 of ICTA to employees include office-holders 
(see section 168(2) ICTA). ESC A71 is expressed to apply to “directors or employees 
earning at a rate of £8,500 a year or more”. No mention is made of other office-
holders. But in practice the ESC is applied in relation to them. 

This practice is given statutory effect in the Bill. Clauses 148, 153 and 169 will apply 
to all office-holders because clause 5 of the Bill means that in those clauses references 
to employees will include office-holders. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 28: Replacement of references to 365 days with references to the number 
of days in the year in order to cover leap years: clauses 152(4), 158(3), 163(1) and 
183(3) 
This replaces references to 365 days with references to the number of days in the year 
in question so that leap years are taken into account when calculating– 

•  certain reductions when determining the cash equivalent of the benefit of car 
fuel or of a van, and 

•  the amount of interest that would have been payable on a loan for a tax year at 
the official rate of interest. 

(A) Taxable benefits: Car fuel and vans 

Section 158 of ICTA charges an employee where car fuel is provided by reason of the 
employment for a car which is chargeable to tax under section 157 of that Act. An 
amount equal to the cash equivalent of the benefit of the fuel is treated as emoluments 
of the employee. 

Section 158(5) and (6A) of ICTA provide for the cash equivalent to be proportionally 
reduced if certain conditions are met – for example, where the car for which the fuel is 
provided is unavailable for any part of the year. Section 158(8) states that the reduced 
amount is to be given by the formula− 

CE x (365-D)/365 

where “CE” is the amount of the cash equivalent before any reduction and “D” is the 
total number of days in the year on which the relevant condition is met. 

Section 159AA of ICTA charges an employee where a van is made available to the 
employee or a member of the employee’s family or household by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the van is 
treated as emoluments of the employee. 

Paragraphs 2 and 6 of Schedule 6A to ICTA provide for reductions to be made when 
calculating the cash equivalent of the benefit of a van in order to reflect any “excluded 
days” during the tax year in question – i.e. days when the van was unavailable, a 
shared van or incapable of use. In each case the reduction is based on the proportion 
that the number of excluded days bears to 365. 

Clause 152(4) of the Bill rewrites section 158(8) of ICTA. Clause 158(3) rewrites 
paragraph 2 of Schedule 6A to ICTA. Clause 163(1) rewrites paragraph 6 of that 
Schedule. 

In each case the reduction is calculated by means of a formula where reference is 
made to “Y” (the number of days in the year) rather than “365”. The use of the “Y” 
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formulation covers the possibility that the year in question is a leap year. Its use is 
consistent with the approach in paragraph 6 of Schedule 6 to ICTA when calculating 
the corresponding reduction in the cash equivalent of the benefit of a car for periods 
when the car is unavailable. 

In relation to leap years the use of “366” rather than “365” in the calculations in 
clauses 152(4), 158(3) and 163(1) of the Bill will produce a slightly smaller reduction 
of the cash equivalent than if the figure of “365” had been retained. The change is 
therefore marginally unfavourable to taxpayers. 

(B) Taxable benefits: loans 

Section 160(1) of ICTA charges an employee where an interest-free or low-interest 
loan is made to the employee or a relative of the employee by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the loan is 
treated as emoluments of the employee. 

Paragraph 3 of Schedule 7 to ICTA provides that the cash equivalent of the benefit of 
a loan for a tax year is– 

•  the amount of interest which would have been payable on the loan for that year 
at the official rate, less 

•  the amount of interest actually paid on it for that year. 

Paragraphs 4 and 5 of that Schedule provide a “normal” and an “alternative” method 
of calculating the amount of interest which would have been payable at the official 
rate. The “normal” method is based on the average amount of the loan outstanding 
during the tax year and the average official rate of interest. The “alternative” method 
is based on a day by day calculation of the interest at the official rate on the amount 
outstanding on the loan on each day. 

As well as being relevant to the calculation of the cash equivalent, the amount of 
interest payable on a loan at the official rate is also relevant to sections 160(1) and 
161(2) of ICTA. In section 160(1) it is relevant to whether the loan is a low-interest 
loan and therefore falls within the provision. In section 161(2) it is relevant to whether 
the loan falls within the exception for fixed rate loans. 

Although the methods of calculation in paragraphs 4 and 5 of Schedule 7 to ICTA are 
not directly applied to the references in sections 160(1) and 161(2) of that Act to the 
amount of interest payable at the official rate, in practice those methods of calculation 
are applied. This practice is given statutory effect in clauses 182 and 183(1) of the Bill 
– see Change 31. 

The amount of interest payable at the official rate is therefore relevant to the 
following provisions of the Bill– 
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− clause 175(2)(b) (whether the loan is a low interest loan) 
− clause 177(2) (whether the loan is an excepted fixed rate loan) 
− clause 175(3) (the calculation of the cash equivalent of the benefit) 
 

The alternative method of calculation set out in paragraph 5 of Schedule 7 to ICTA 
refers at sub-paragraph (3)(c) to multiplying the sum of the daily amounts outstanding 
on the loan by the official rate of interest and then dividing the answer by 365. 

In clause 183(3) this has been rewritten in terms of division by “the number of days in 
the tax year”. Where the tax year in question is a leap year, division by 366 rather than 
365 will result in a reduced figure for the amount of interest payable on the loan for 
that year at the official rate of interest. This is an equitable result given that the 
amount of the loan outstanding on each of the 366 days of a leap year is taken into 
account earlier in the interest calculation. 

In relation to each of the provisions to which the interest figure is relevant, a reduced 
figure in the case of a leap year will be to the taxpayer’s advantage. 

Paragraph 26 of Schedule 7 to the Bill contains a transitional provision which 
prevents the change applying where clause 183 (the alternative method of calculation) 
applies in relation to clause 177 (the fixed rate loan exception) in the case of loans 
made in a leap year and before 6th April 2003. Only loans made on or after 6th April 
2003 and in a leap year will therefore have the benefit of this change. 

Clause 183(3) of the Bill is also applied by clause 193(3) (together with other loan 
provisions) in relation to notional loans in respect of the acquisition of shares. There it 
will be relevant to the operation of clause 175 of the Bill (as applied by clause 
193(3)). Again a reduced figure in the case of a leap year will be to the taxpayer’s 
advantage. 

This change is adverse to some taxpayers and favourable to others in principle and 
in practice. The numbers affected are expected to be few and the amounts involved 
small as the circumstances will only arise once every four years, if at all. 

Change 29: Taxable benefits: loans: exception for advances for necessary 
expenses: clauses 179 and 716(2)(a) 
This gives statutory effect to Statement of Practice 7/79 which excepts advances for 
expenses from the provisions charging to tax the benefit of loans provided by reason 
of an employment. 

Section 160(1) of ICTA charges an employee where an interest-free or low-interest 
loan is made to the employee or a relative of the employee by reason of the 
employment. 
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Advance payments made to an employee by an employer to cover any necessary 
expenses which the employee will incur in performing the duties of his employment 
could be charged to tax under section 160(1) of ICTA. 

But paragraph 2 of Statement of Practice 7/79 provides that such advances are not in 
practice to be charged to tax under that provision if the maximum amount advanced at 
any one time does not exceed £1,000, the advances are spent within 6 months and the 
employee accounts to the employer at regular intervals for the expenditure of the sum 
advanced. 

Clause 179(1), (2) and (5)-(7) of the Bill give statutory effect to paragraph 2 of the 
Statement of Practice. Subsection (2) sets out the conditions which must be met. 

Paragraph 3 of the Statement of Practice provides that, while advances which do not 
meet the conditions in paragraph 2 should be included as beneficial loans by the 
employer on forms P11D, they will not be charged to tax in practice where there is 
good reason for exceeding the limits in paragraph 2 – for example, on account of a 
lengthy overseas trip. 

Clause 179(4) and (5) of the Bill give statutory effect to paragraph 3 of the Statement 
of Practice. They provide that the Inland Revenue (i.e. any officer of the Board: see 
clause 720(1) of the Bill) may, on an application made by the employer, authorise an 
increase in the sum specified in subsection (2)(a) (currently £1,000), or in the 6 month 
time limit specified in subsection (2)(b), or in both those limits, if they are satisfied 
that there is good reason to do so in a particular case. Where such authorisation is 
given, no entry in the loans section of the form P11D will be necessary in respect of 
the advance provided that any increased limits and the remainder of the conditions in 
subsection (2) are met. 

Clause 716(2)(a) of the Bill also provides that the £1,000 limit in clause 179(2)(a) 
may be increased by an order made by the Treasury. 

References in section 160 of ICTA to employees include office-holders (see section 
168(2) ICTA). Statement of Practice 7/79 refers to advances in respect of expenses 
incurred by an “employee”. No mention is made of office-holders. But in practice the 
ESC is applied in relation to them. 

This practice is given statutory effect in the Bill. Clause 179 will apply to office-
holders because clause 5 of the Bill means that in that clause references to employees 
will include office-holders. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 30: Taxable benefits: loans: exception for loans totalling not more than 
£5,000: clause 180 
This gives statutory effect to the practice to except the amount of certain loans from 
the total outstanding on loans for the purpose of applying the £5,000 threshold. 

Section 160(1) of ICTA charges an employee where an interest-free or low-interest 
loan is made to the employee or a relative of the employee by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the loan is 
treated as emoluments of the employee. 

Section 161(1) of ICTA provides an exception from the charge to tax where the 
amount outstanding on loans “referred to in section 160(1)” does not exceed £5,000. It 
does not state expressly whether loans excepted from section 160(1) are to be 
excluded when calculating whether the £5,000 threshold has been exceeded. But in 
practice the Inland Revenue ignore all excepted loans when making that calculation. 

Clause 180 of the Bill gives statutory effect to this practice by providing that only 
“taxable cheap loans” are to be counted. A “taxable cheap loan” is defined in clause 
175(2) of the Bill and excludes a loan to which any of the exceptions in clauses 176 to 
179 apply. 

Clause 180 is applied by clause 193(3) of the Bill in relation to notional loans in 
respect of acquisitions of shares. This change therefore also applies to such notional 
loans. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 31: Taxable benefits: loans: method of calculating the amount of interest 
payable at the official rate: clauses 182 and 183(1) 
This gives statutory effect to the practice, where reference is made in the loan 
provisions to the amount of interest payable at the official rate, to use the methods of 
calculating that interest which are provided in the context of determining the cash 
equivalent of the benefit of the loan. 

Section 160(1) of ICTA charges an employee where an interest-free or low-interest 
loan is made to the employee or a relative of the employee by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the loan is 
treated as emoluments of the employee. 

Paragraph 3 of Schedule 7 to ICTA provides that the cash equivalent of the benefit of 
a loan for a tax year is– 

•  the amount of interest which would have been payable on the loan for that year 
at the official rate, less 
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•  the amount of interest actually paid on it for that year. 

Paragraphs 4 and 5 of that Schedule provide a “normal” and an “alternative” method 
of calculating the amount of interest which would have been payable at the official 
rate. The “normal” method is based on the average amount of the loan outstanding 
during the tax year and the average official rate of interest. The “alternative” method 
is based on a day by day calculation of the interest at the official rate on the amount 
outstanding on the loan on each day. 

As well as being relevant to the calculation of the cash equivalent, the amount of 
interest payable on a loan at the official rate is also relevant to sections 160(1) and 
161(2) of ICTA. In section 160(1) it is relevant to whether the loan is a low-interest 
loan and therefore falls within the provision. In section 161(2) it is relevant to whether 
the loan falls within the exception for fixed rate loans. 

Although the methods of calculation in paragraphs 4 and 5 of Schedule 7 to ICTA are 
not directly applied to the references in sections 160(1) and 161(2) of that Act to the 
amount of interest payable at the official rate, in practice those methods of calculation 
are applied. 

In the absence of that practice the interest would be calculated using the “alternative” 
method only. The practice therefore enables the “normal” method also to be used. But 
both the Inland Revenue and the taxpayer can elect for the “alternative” method to 
apply where that is more advantageous. 

Clauses 182 and 183(1) of the Bill give statutory effect to this practice by providing 
that the methods of calculation are “for the purposes of this Chapter” – i.e. Chapter 7 
of Part 3 (taxable benefits: loans). 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects the method of calculation only (and does so only in principle and not in 
practice). 

Change 32: Taxable benefits: loans: extension of time limit for giving notice of 
the application of the alternative method of calculating interest: clause 183(2) 
This gives statutory effect to the practice to allow notice of the application of the 
alternative method of calculating the amount of interest payable on a loan at the 
official rate to be given on the first anniversary of the normal self-assessment filing 
date. 

Section 160(1) of ICTA charges an employee where an interest-free or low-interest 
loan is made to the employee or a relative of the employee by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the loan is 
treated as emoluments of the employee. In order to determine the cash equivalent, 
paragraphs 4 and 5 of Schedule 7 to ICTA provide a “normal” and an “alternative” 
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method of calculating the amount of interest which would have been payable on the 
loan at the official rate. 

If the Inland Revenue or the employee want the “alternative” method of calculation to 
apply for a particular tax year then paragraph 5(2) of Schedule 7 to ICTA requires that 
notice must be given “before the end of the period of 12 months beginning with the 
31st January next following” that year. Therefore notice given on the first anniversary 
of that 31st January date would be out of time. 

But in practice the Inland Revenue allow notice to be given on that date. Clause 
183(2) of the Bill gives statutory effect to this practice by requiring that the notice be 
given “on or before the first anniversary of the normal self-assessment filing date for 
the tax year in relation to which the question arises whether the loan is a taxable cheap 
loan”. Clause 721(1) of the Bill defines “the normal self-assessment filing date”, in 
relation to a tax year, as the 31st January following the tax year. 

Clause 183 is applied by clause 193(3) of the Bill in relation to notional loans in 
respect of acquisitions of shares. This change therefore also applies to such notional 
loans. 

This change is in principle in taxpayers’ favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 33: Taxable benefits: loans: method of calculating the cash equivalent of 
the benefit of a loan which is replaced: clause 186(3) 
This gives statutory effect to the practice, when determining the cash equivalent of the 
benefit of a loan which has been replaced, to take account of the amount of interest 
paid on the original loan and on the replacement loan. 

Section 160(1) of ICTA charges an employee where an interest-free or low-interest 
loan is made to the employee or a relative of the employee by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the loan is 
treated as emoluments of the employee. 

Paragraph 3 of Schedule 7 to ICTA provides that the cash equivalent of the benefit of 
a loan for a tax year is– 

(a) the amount of interest which would have been payable on the loan for the 
year at the official rate, less 

(b) the amount of interest actually paid on it for that year. 
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As regards (a), paragraphs 4 and 5 of Schedule 7 to ICTA provide a “normal” and an 
“alternative” method of calculating the amount of interest which would have been 
payable at the official rate. The “normal” method of calculation is based on the 
number of whole months during which the loan was outstanding. Paragraph 4(2) to 
(4) of Schedule 7 prevent the “normal” method being manipulated where the loan is 
replaced by another loan part way through a month. It therefore provides that when 
using the “normal” method of calculation the replacement loan is to be treated as if it 
were the same loan as the original loan. 

As regards (b), Schedule 7 to ICTA is silent as to how the amount of interest paid on 
the loan is to be calculated where the amount of interest payable at the official rate has 
been calculated under paragraph 4(2) on the basis that the replacement loan is the 
same as the original loan. In practice the Inland Revenue take account of the amount 
of interest paid on the original loan and on the replacement loan. If only the amount of 
interest paid on the original loan were taken into account, the cash equivalent of the 
benefit of the loan would be a higher figure. 

Clause 186(3) of the Bill gives statutory effect to this practice. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 34: Taxable benefits: loans: prevention of double charge under section 
421 of ICTA where loan released or written off: clause 189(1)(b) 
This clarifies that there will be no charge under section 160(2) of ICTA in respect of 
the release or writing off of a loan if the amount released or written off is also charged 
under section 421 of ICTA (taxation of borrower where loan made by close company 
is released or written off). 

Section 160(2) of ICTA charges an employee where a loan obtained by reason of his 
employment is released or written off. The amount released or written off is treated as 
emoluments of the employee. 

Section 161(5) of ICTA provides that section 160(2) does not apply where the amount 
released or written off is “chargeable to income tax as income of the employee apart 
from that section”. It then provides for two exceptions from that rule. 

Section 421 of ICTA charges a borrower who is a participator or an associate of a 
participator in a close company where a loan made to him by the company which is 
within section 419 of ICTA is released or written off. The amount released or written 
off is included in the borrower’s total income. It is treated as net income received by 
the borrower after deduction of income tax at the Schedule F ordinary rate. 

There could be a double charge under section 160(2) and under section 421 of ICTA. 
But in practice the Inland Revenue regard a charge under section 421 of ICTA as 
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having priority and therefore the employee is not also to be charged under section 
160(2). 

Clause 189(1)(b) of the Bill legislates this practice by providing that clause 188 of the 
Bill (which rewrites section 160(2) of ICTA) does not apply if the amount released or 
written off “is or is treated as income of the employee (or of the employee as a 
borrower) which is not employment income and upon which that person is liable to 
pay income tax”. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 35: Taxable benefits: loans: relief where released or written off loan is 
subsequently repaid: clause 191(3) 
This introduces relief where an employee is charged on the release or writing off of a 
loan under section 160(2) of ICTA and the whole or part of the loan is subsequently 
repaid. 

Section 160(1) of ICTA charges an employee where an interest-free or low-interest 
loan is made to the employee or a relative of the employee by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the loan is 
treated as emoluments of the employee. 

Section 160(2) of ICTA charges an employee where a loan obtained by reason of his 
employment is released or written off. The amount released or written off is treated as 
emoluments of the employee. 

Section 160(4A) of ICTA provides relief for the taxpayer where he has been charged 
under section 160(1) on the basis that the whole or part of the interest payable on the 
loan has not been paid and the interest is then subsequently paid. 

There is no equivalent relief where the employee is charged under section 160(2) of 
ICTA and the loan is subsequently repaid in whole or in part. The position could be 
rectified by an error or mistake claim under section 33 of TMA 1970. But the view 
was taken that it would be better to include express provision in the Bill. 

Clause 191(3) of the Bill therefore expressly provides relief in such a case. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 36: Taxable benefits: notional loans in respect of acquisitions of shares: 
taking account of advance payments for shares: clauses 193(1)(a) and (b) and 
194(2)(a) 
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This takes payments for shares made before the time of the acquisition into account in 
determining whether there is a notional loan and the amount of such a loan. 

Under section 162(1) of ICTA there is a notional loan if, among other things, shares 
are acquired at an under-value. Under section 162(2)(a) of ICTA shares are acquired 
at an under-value if no payment is made at the time of their acquisition or if the 
payment then made is less than the market value of fully paid up shares of the same 
class. This leaves out of account payments made before the time of the acquisition. It 
is the practice to take account of advance payments. This practice is reflected in 
clause 193(1)(a) and (b) of the Bill. 

Section 162(3) of ICTA provides that the amount initially outstanding of the notional 
loan is so much of the under-value on acquisition as is not chargeable to tax as an 
emolument of the employee. Section 162(2)(b) of ICTA provides that the under-value 
on acquisition is the market value of fully paid up shares of the same class as the 
shares less any payment then made for the shares. This does not take account of any 
payments made for the shares before the time of the acquisition. It is the practice to 
take account of advance payments. Clause 194(2)(a) of the Bill reflects this. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 37: Taxable benefits: notional loans in respect of acquisitions of shares: 
listing the provisions of Chapter 7 of Part 3 which apply to notional loans: clause 
193(4) 
This applies to notional loans various provisions about the taxation of employment-
related loans. 

Section 162(1) of ICTA provides that, “…section 160(1) of and Schedule 7 to ICTA 
apply as if the employee had the benefit of an interest-free loan obtained by reason of 
his employment (“the notional loan”)”. Section 160(1) and Schedule 7 contain some 
of the provisions about the treatment of employment-related loans. There are other 
provisions about loans which it is the practice to apply to notional loans. They are 
section 160(1A) of ICTA, which contains provisions about the interest treated as paid 
by section 160(1), section 160(1B) and (1BA), which provide for the aggregation of 
loans, section 161(1) of ICTA, which contains an exception if the aggregate amount 
outstanding on all loans does not exceed £5,000 and section 161A of ICTA, which 
contains an exception for qualifying loans. 

Clause 193(4) of the Bill lists the provisions of the Bill which are to apply to notional 
loans. It reflects the practice and applies the provisions of the Bill which are based on 
sections 160(1A), (1B) and (1BA), 161(1) and 161A of ICTA, as well as those based 
on section 160(1) of and Schedule 7 to ICTA. 
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This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 38: Taxable benefits: notional loans in respect of acquisitions of shares: 
relationship with liability to tax in respect of exercise of share option: clauses 
194(2)(c) and 196 
This deals with the relationship between the provisions about notional loans and those 
imposing liability to tax in respect of the exercise of a share option and prevents 
double taxation where they operate in the same circumstances. 

Section 162(3) of ICTA provides that the amount initially outstanding of the notional 
loan is “so much of the under-value on acquisition as is not chargeable to tax as an 
emolument of the employee”. Section 162(11) of ICTA provides that, “This section, in 
respect of any shares or any interest in shares, operates only to include an amount in 
emoluments so far as any amount corresponding to it, and representing the same 
benefit does not otherwise fall to be so included under the Tax Acts.” Between them, 
these provisions deal with the relationship between section 162(1) of ICTA and other 
provisions which operate to include an amount as emoluments. In a case where 
section 162(1) and the other provision would both operate, it is implicit from section 
162(11) of ICTA that the other provision operates, regardless of the position under 
section 162(1), but in order to avoid double taxation the effect of section 162(3) and 
(11) of ICTA is that the amount of the notional loan initially outstanding is reduced by 
the amount that is chargeable to tax as an emolument of the employee. Note 22 
explains how these parts of section 162(3) of ICTA have been rewritten. 

Section 162(1) of ICTA may apply to an acquisition resulting from the exercise of a 
share option. In such a case there could also be a charge to tax under Schedule E 
under section 135 of ICTA. An amount charged to tax under section 135 is not 
chargeable to tax as an emolument of the employee and so is not deductible from the 
amount of the notional loan under section 162(3) of ICTA and is not affected by 
section 162(11) of ICTA. There is therefore the possibility of double taxation. 

In practice, the relationship between sections 135 and 162(1) of ICTA is dealt with in 
the same way as the relationship between section 162(1) and other provisions which 
operate to include an amount as emoluments. Section 135 of ICTA operates regardless 
of the position under section 162 and any amount charged to tax under section 135 of 
ICTA is deducted from the amount of the notional loan initially outstanding. 

Clause 194(2)(c) of the Bill reflects the practice of deducting amounts charged to tax 
under section 135 of ICTA from the amount of the notional loan initially outstanding. 
Clause 196 makes it clear that liability in respect of the exercise of the share option is 
not affected by the provisions about notional loans. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 39: Taxable benefits: residual liability to charge: scholarships provided 
under arrangements entered into by the employer or a connected person if the 
employer is an individual: clause 212 
This introduces an exception to the rule that a benefit which is provided to an 
employee under arrangements entered into by the employer or a connected person is 
treated as provided by reason of the employment. 

Under section 154 of ICTA, if an employee (or a member of the employee’s family or 
household) receives a benefit by reason of the employment, an amount equal to the 
cash equivalent of the benefit is treated as emoluments of the employment.  Sections 
165(2) and 168(3) of ICTA both provide that in specified circumstances a benefit is to 
be treated for the purposes of section 154 as provided by reason of an employment. 

Section 168(3) of ICTA says that a benefit is treated as provided by reason of an 
employment if the employer provides it.  However, section 168(3) does not apply if– 

•  the employer is an individual, and 

•  the benefit is provided in the normal course of the employer’s domestic, family 
or personal relationships. 

Section 165(2) of ICTA only applies where the benefit consists of provision of a 
scholarship.  It says that the scholarship is treated as provided by reason of an 
employment if it is provided under arrangements entered into by the employer or a 
person connected with the employer.  There is no exception from section 165(2) 
comparable to the exception from section 168(3) mentioned above. 

Clause 212 of the Bill rewrites section 165(2) of ICTA. Clause 212(3) introduces an 
exception comparable to the exception from section 168(3) of ICTA. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 40: Taxable benefits: residual liability to charge: scholarships: cost of 
benefit: clause 214 
This introduces a special rule for determining the cost of the benefit of a scholarship 
which is provided from a trust fund. 

Under section 154 of ICTA, if an employee (or a member of the employee’s family or 
household) receives a benefit by reason of the employment, an amount equal to the 
cash equivalent of the benefit is treated as emoluments of the employment. 

Section 165(1) of ICTA prevents the exemption for scholarships in section 331 of 
ICTA from applying to certain scholarships and they therefore remain within 
section 154 of ICTA. 
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The cash equivalent of a benefit is the cost of provision of the benefit calculated in 
accordance with section 156 of ICTA.  Section 156(2) of ICTA says the cost of the 
benefit is “the amount of any expense incurred in or in connection with its provision, 
and…..includes a proper proportion of any expense relating partly to the benefit and 
partly to other matters”. 

In the case of a scholarship provided out of a trust fund set up or funded by the 
employer, section 156(2) could require all the contributions made to the fund, and 
expenses of running it, to be taken account of in calculating the cash equivalent.  This 
would result in a very difficult calculation to arrive at the cost of a single scholarship 
paid out of the fund. 

Instead, the published practice in the Inland Revenue Schedule E manual at SE30003 
is “Where an award is made from an educational trust treat the expense incurred in 
providing the award as the payments actually made by the trustees. For this purpose 
do not take into account any tax suffered by the trust on its income.” 

Clause 214 of the Bill reproduces this practice.  Where that clause applies it replaces 
clause 204 (which rewrites section 156(2) of ICTA). 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 41: Exemption of modest private use of heavy goods vehicles: widening 
of exemption: clause 238(1) 
This widens the exemption for the private use of a heavy goods vehicle so that it 
applies however the liability to income tax would arise and not only where the charge 
is under the benefits code. 

Section 154 of ICTA provides that where, by reason of a person’s employment, a 
benefit to which that section applies is provided for him or a member of his family or 
household, the cash equivalent of the benefit is to be treated as emoluments of the 
employment.  The making available of a heavy goods vehicle to an employee for 
private use is a benefit that would fall within section 154 if the employee were in 
employment within section 167 of ICTA (higher-paid employments etc.).  But section 
159AC(2) of ICTA provides that there is no charge under section 154 in respect of the 
provision of this benefit if the use of the vehicle is not wholly or mainly private use. 

It would also be possible for the provision of this benefit to give rise to a charge under 
section 148 of ICTA if the benefit were received in connection with a change in the 
duties of, or emoluments from, an employment. 

The exemption in section 159AC(2) has been rewritten so that no liability at all arises 
in respect of the provision of this benefit to an employee, whether as an employment-
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related benefit within Chapter 10 of Part 3 of the Bill or under Chapter 3 of Part 6 of 
the Bill where section 148 is rewritten.  See clause 238(1) of the Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 42: Exemption of expenses payments connected with taxable cars and 
vans and heavy goods vehicles: widening of exemption: clause 239(2) 
This widens the exemption for expenses payments in connection with heavy goods 
vehicles so that it applies however the liability to income tax would arise. 

Section 153 of ICTA provides that where, by reason of a person’s employment, an 
expenses payment is made to him which would not otherwise be chargeable, the sums 
paid are to be treated as emoluments of the employment if the employee is in 
employment within section 167 of ICTA (higher-paid employments etc.). But section 
157(3)(c) of ICTA provides that there is no charge under section 153 on expenses 
payments made in respect of expenses incurred in connection with a car the benefit of 
which is taxable under section 157. Sections 159AA(3)(c) and 159AC(3)(c) of ICTA 
provide similar exemptions for expenses payments made in respect of expenses 
incurred in connection with a van the benefit of which is taxable under section 159AA 
or a heavy goods vehicle the benefit of the private use of which is exempted under 
section 159AC. 

It would also be possible for such expenses payments to give rise to a charge under 
section 19(1)1 of ICTA if they constituted emoluments apart from section 153, or a 
charge under section 148 of ICTA if they were received in connection with a change 
in the duties of, or emoluments from, an employment. 

These exemptions have been rewritten so that no liability at all arises in respect of 
these expenses payments however it might otherwise arise. See clause 239(2) of the 
Bill. 

This change is in principle in taxpayers’ favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 43: Exemption where payments and benefits provided to the lower paid 
in connection with heavy goods vehicles: clauses 239(8) and 269(4)(b) 
This extends the exemption for payments and other benefits in connection with heavy 
goods vehicles so that it applies where the payments are made or benefits provided to 
those who are not in employment within section 167 of ICTA (higher-paid employees 
etc.). 

Section 159AA of ICTA provides that where in any tax year, in the case of a person to 
whom Chapter 2 of Part 5 of ICTA applies (employees earning more than £8,500 and 
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directors), a van is made available to the person by reason of his employment, the 
cash equivalent of the benefit is treated as emoluments of the employment. Section 
159AC of ICTA applies where a heavy goods vehicle is made available in 
circumstances where, if the vehicle were a van, the benefit would be chargeable under 
section 159AA.  So it also applies only to employees within Chapter 2 of Part 5. 

Section 159AC(2)(a) exempts the benefit of the private use of the vehicle. Section 
159AC(3) exempts the employee from– 

•  any liability in respect of the discharge of any liability of his in connection 
with the vehicle, 

•  any liability under section 141 or 142 in respect of a voucher or credit-token 
used to obtain things in connection with the vehicle, or 

•  liability in respect of payments of expenses incurred in connection with it. 

These kinds of liability may arise in the case of employees who are not within Chapter 
2 of Part 5, but the exemptions in section 159AC do not extend to them. 

These exemptions have been rewritten so that they apply where the employees are not 
within Chapter 2 of Part 5, but the benefit of the use of the vehicle would be exempt if 
they were. See clauses 239(8) and 269(4)(b) of the Bill. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 44: Exemptions: incidental overnight expenses: deductibility of 
expenses: clause 240 
This relates to the substitution of general references to deductibility for the current 
references to deductibility under specific provisions, for the purposes of the 
exemption of expenses paid and benefits provided in connection with overnight 
absences. 

Section 200A(1) of ICTA exempts sums paid to or on behalf of employees to the 
extent that they are paid wholly and exclusively for meeting expenses incidental to the 
employee being away from home during a qualifying absence where the expenses 
would not be deductible under section 193, 194, 195, 198 or 332 of ICTA if they had 
been incurred by the employee. It is considered that all deductions which are really 
relevant in this context are included in this list.. The only other deduction provision 
which could theoretically be relevant appears to be section 50 of FA 1989 (security 
assets and services), which is rewritten within Part 5 at clause 377. But its application 
here is highly unlikely.  Therefore, in rewriting section 200A(1), clause 240(1)(c) 
simply refers to deductions under Part 5. 
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Section 155(1B) of ICTA provides a similar exemption for benefits provided 
incidentally to such absences, where the cost of the benefit would not be deductible as 
mentioned in section 156(8) of ICTA if they had been incurred by the employee. 
Section 156(8) is the provision that applies to allow a deduction from the amount of 
the cash equivalent charged under section 154 of ICTA where benefits are provided to 
an employee that are not otherwise chargeable. It refers to deductibility under section 
198, 201, 201AA or 332(3) of ICTA.  Although at first sight it appears that this list 
does not match that in section 200A(1), in view of the provisions in sections 193(7), 
194(10) and 195(11) of ICTA requiring references to section 198 and deductions 
under it to include references to deductions under sections 193, 194 and 195, the 
reference to section 198 in section 155(1B) brings in those sections. Moreover, the 
references in section 156(8) to deductions under sections 201 and 201AA do not 
appear to be relevant in practice to incidental overnight stays. So, although there 
appear to be differences in the provisions referred to in sections 200A(1) and 155(1B), 
it is considered that for practical purposes the lists do match.  Therefore, in rewriting 
section 155(1B), clause 240(2)(b) also simply refers to deductions under Part 5. 

This change is in principle adverse to some taxpayers but is expected to have no 
practical effect as it is in line with current practice. 

Change 45: Exemptions: works transport services: widening of exemption: 
clause 242(1) 
This widens the exemption for the provision of a works bus or minibus service for 
employees so that it applies however the provision would be chargeable and not only 
where the charge is under the benefits code. 

Section 154 of ICTA provides that where, by reason of a person’s employment, a 
benefit to which that section applies is provided for him, the cash equivalent of the 
benefit is to be treated as emoluments of the employment. The provision for an 
employee of a works bus service is a benefit that would fall within section 154 if the 
employee were in employment within section 167 of ICTA (higher-paid employments 
etc.).  But section 197AA(1) of ICTA provides that there is no charge under section 
154 in respect of the provision of this benefit. 

It would also be possible for the provision of this benefit to give rise to a charge under 
section 148 of ICTA if the benefit were received in connection with a change in the 
duties of, or emoluments from, an employment. The exemption in section 197AA(1) 
has been rewritten so that no liability at all arises in respect of the provision of this 
benefit to an employee, whether as an employment-related benefit within Chapter 10 
of Part 3 of the Bill or under Chapter 3 of Part 6 of the Bill where section 148 is 
rewritten. See clause 242(1) of the Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 46: Exemptions: support for public bus services: widening of exemption: 
clause 243(1) 
This widens the exemption in respect of financial or other support for a public 
transport road service used by employees so that it applies however the provision 
would be chargeable and not only where the charge is under the benefits code. 

Section 154 of ICTA provides that where, by reason of a person’s employment, a 
benefit to which that section applies is provided for him, the cash equivalent of the 
benefit is to be treated as emoluments of the employment. The provision of financial 
or other support for a public transport road service used by employees is a benefit that 
would fall within section 154 if the employee were in employment within section 167 
of ICTA (higher-paid employments etc.).  But section 197AB(1) of ICTA provides 
that there is no charge under section 154 in respect of the provision of this benefit. 

The nature of this benefit means that it is unlikely that its provision would give rise to 
any other charge, but in theory a charge under section 148 of ICTA might arise if the 
benefit were received in connection with a change in the duties of, or emoluments 
from, an employment. The exemption in section 197AB(1) has been rewritten so that 
no liability at all arises in respect of the provision of this benefit to an employee, 
whether as an employment-related benefit within Chapter 10 of Part 3 of the Bill or 
under Chapter 3 of Part 6 of the Bill where section 148 is rewritten. See clause 243(1) 
of the Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 47: Exemptions: travelling and subsistence during public transport 
strikes: clauses 245, 266 and 267 
This gives statutory effect to ESC A58 (travelling and subsistence allowance when 
public transport disrupted). 

Where a strike or other industrial action disrupts the transport used by an employee to 
get to work and the employee is provided with overnight accommodation at or near 
the workplace or with transport to get to work, the cash equivalent of the benefit is to 
be treated as emoluments of the employment under section 154 of ICTA if the 
employment is within section 167 of ICTA (higher-paid employments etc.). If 
payments are made to the employee to cover the cost of the accommodation or 
transport, they may be emoluments or may be treated as emoluments under section 
153 of ICTA (payments in respect of expenses), depending on the exact 
circumstances.  In either case they will be taxable. 

However, ESC A58 provides that in these circumstances employees will not be 
assessed in respect of the provision of overnight accommodation at or near an 
employee’s permanent workplace or in respect of payments to an employee in 
connection with such accommodation if the expenditure is reasonable. It also exempts 
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the provision of transport for ordinary commuting or payments to an employee in 
respect of expenses incurred on such transport in these circumstances if the 
expenditure is reasonable. 

Clause 245 of the Bill gives statutory effect to the concession. However, clause 245 
extends it in two respects– 

•  it does not reproduce the requirement as to the reasonableness of the 
expenditure, and 

•  it covers office-holders as well as employees (see clause 5(2)). 

Clauses 266 and 267 of the Bill give statutory effect to the concession, so far as a 
voucher or credit-token is used. 

Clause 228 of the Bill provides for the exemption to extend to any possible charge to 
income tax. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 48: Exemptions: transport between work and home for disabled 
employees: clauses 246, 247, 266 and 267 
This gives statutory effect to ESC A59 (disabled persons’ home to work travel), and 
current Inland Revenue practices in connection with the provision of home to work 
travel for disabled employees. 

Where an employee is provided with transport for commuting, the cash equivalent of 
the benefit may be taxable under section 154 of ICTA (general charging provision for 
benefits) or under sections 157 to 159AC of ICTA (cars and other vehicles available 
for private use). If payments are made to the employee to cover the cost of the 
transport, they may be emoluments or may be treated as emoluments under section 
153 of ICTA (payments in respect of expenses), depending on the exact 
circumstances.  In either case they will be taxable. 

ESC A59 provides an exemption for disabled employees. The original concession 
covered payments made by the Ministry of Labour to employees of what became 
Remploy. It benefited severely and permanently disabled people.  The revised 
concession provides a wider exemption where a disabled person is provided with 
transport to and from the workplace, or to and from work training, or where 
contributions are made towards the cost of such journeys. 

The concession does not exempt the provision of a car which is chargeable under 
section 157 of ICTA, or, if the vehicle is adapted so that it no longer counts as a car, 
under section 154 of ICTA. But in practice the provision for a disabled employee of a 
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car or a vehicle that is so adapted is not taxed where it can be used and is used only 
for “ordinary commuting” or for travel between home and a place where training is 
provided. Although this extension of the ESC originally applied only to specially 
adapted cars, it has recently been extended to a car with automatic transmission, if the 
employee cannot use a geared car because of the disability. 

Clause 246 of the Bill gives statutory effect to the concession and so does not apply to 
the provision of a car or specially adapted vehicle. Clause 247 of the Bill gives 
statutory effect to the Revenue’s practice in relation to cars made available to disabled 
employees. Clauses 266 and 267 of the Bill give statutory effect to the concession, so 
far as a voucher or credit-token is used. The clauses cover office-holders as well as 
employees (see clause 5(2) of the Bill), although the concession does not expressly do 
so. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 49: Exemptions: transport home, late night working and failure of car-
sharing arrangements: clauses 248, 266 and 267 
This gives statutory effect to ESC A66 (payments for employees’ journeys home: late 
night travel and breakdown in car-sharing arrangements). 

Where transport home from work is provided for an employee, the cash equivalent of 
the benefit usually counts as the employee’s emoluments under section 154 of ICTA. 
If payments are made to the employee to cover the cost of the transport, depending on 
the exact circumstances they may be emoluments or may be treated as emoluments 
under section 153 of ICTA (payments in respect of expenses). 

However, this Concession exempts an employee from any charge that may arise 
where an employee is provided with transport home in the following two situations– 

•  if the employee is occasionally required to work until 9pm or later, by the time 
he can go home public transport has ceased or it is unreasonable to expect him 
to use it, and the employer provides or pays for a taxi or similar private 
transport, or 

•  if the employee regularly travels to work under car-sharing arrangements with 
other employees, but cannot use the car on a particular occasion because of 
unforeseen and exceptional circumstances, and the employer pays for or 
provides the employee’s travel home. 

The concession only applies to a maximum of 60 journeys in a tax year. 

Clauses 248, 266 and 267 give effect to the concession. They cover office-holders as 
well as employees, although the concession does not expressly do so.  See clause 5(2). 
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Clause 228 provides for the exemption to extend to any possible charge to income tax. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 50: Exemptions: transport, travel and subsistence: definition of 
qualifying journey: clause 249 
This applies the definition of “qualifying journey” that applies for the purposes of the 
exemption of support for public transport bus services to other uses of that expression 
in exemptions relating to transport. 

The definition of “qualifying journey” in section 197AB(2) of ICTA (exemption of 
support for public bus services), as enacted, matched the definitions in sections 
197AA(3) (exemption of works bus services) and 197AC(4) (exemption of provision 
of cycle or cyclist’s safety equipment). The journey was defined as a journey between 
the employee’s home and workplace or between one workplace and another. But the 
definition in section 197AB was amended by FA 2002 so that the whole or part of 
such a journey is now a qualifying journey.  No corresponding change was made to 
the definitions in sections 197AB and 197AC. 

However, clause 248 applies the definition of “qualifying journey” in section 
197AB(2), as amended, to the whole of Chapter 3 of Part 4 of the Bill.  The result is 
that the exemptions for the provision of works bus services, cycles and cyclist’s safety 
equipment, which are rewritten in clauses 242 and 244 respectively, are extended. 
This is because the requirements that the bus services are provided for conveying 
employees on qualifying journeys and the cycle or cycle equipment is used by the 
employee mainly for qualifying journeys will be met where the service conveys 
employees for only part of the journey between the employee’s home or workplace or 
between one workplace and another or the cycle or equipment is only used for part of 
such a journey. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 51: Exemptions: work-related training: widening of exemption: clause 
250(1) 
This widens the exemption for the provision of education and training, benefits 
incidental to that training and payments made in connection with it, so that it applies 
however the provision, benefits or payments would be chargeable. 

Section 154 of ICTA provides that where, by reason of a person’s employment, a 
benefit to which that section applies is provided for him and is not otherwise 
chargeable, the cash equivalent of the benefit is to be treated as emoluments of the 
employment. The provision for an employee of work-related training or any related 
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benefit is a benefit that would fall within section 154 if the employee were in 
employment within section 167 of ICTA (higher-paid employments etc.).  An 
employee would also be taxable under section 19(1)1 of ICTA, for example if he had 
contracted with a training provider to receive training and the employer paid the bill 
or if the employer made a payment to him or on his behalf in respect of related costs 
like travel expenses, as the amount paid would be an emolument. 

Section 200B(2) of ICTA provides that the emoluments of an employee shall not be 
taken to include any amount in respect of expenditure relating to such training or the 
payment or reimbursement of related costs. So it exempts the employee from both of 
these charges. And section 148(2A)(b)(i) prevents the benefit of the training being a 
benefit to which the charge under section 148 of ICTA applies where the benefit is 
received in connection with the termination of a person’s employment. 

However, it might be possible for the provision of work-related training to give rise to 
other charges. For example, a charge might arise under section 148 of ICTA where 
the training was received in connection with a change in the duties of, or emoluments 
from, an employment. The exemption in section 200B(2) has been rewritten so that no 
liability at all arises in respect of the provision of this benefit to an employee or the 
payment or reimbursement of the related costs, however they would otherwise be 
chargeable. See clause 250(1) of the Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 52: Exemptions: work-related training and contributions to individual 
learning account training provided by third parties: clauses 250(1) and 255(1) 
This extends the exemptions for the provision of education and training and 
contributions to individual learning account training, benefits incidental to such 
training and payments and reimbursements of their costs, so that the exemptions apply 
where the relevant expenditure is not by the employer, whether or not a benefit is 
provided. 

Section 200B of ICTA provides that the emoluments of an employee shall not be 
taken to include any amount in respect of expenditure by a person’s employer in 
respect of the provision of work-related training or the payment or reimbursement of 
related costs. Section 200D of ICTA deals with the case where expenditure in 
incurred by someone other than the employer. The wording of section 200D requires 
that (apart from the exemption) an amount would be included in the employee’s 
emoluments in respect of the benefit of the training or a benefit provided in 
connection with the training, whereas section 200B(2) exempts amounts that would 
otherwise be included in the employee’s emoluments in respect of the employer’s 
expenditure, as well as amounts in respect of benefits. 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 60 

In rewriting the exemptions given by sections 200B(2) and 200D in clause 250, they 
have been amalgamated. The rewritten provision exempts both the provision of the 
training or related benefits and anything on which the employee would otherwise be 
chargeable by virtue of a relevant payment or reimbursement, without identifying the 
source of the benefit, payment or reimbursement. It therefore extends the exemption 
in cases where the source is not the employer or former employer. 

Similarly, section 200E of ICTA provides that the emoluments of an employee shall 
not be taken to include any amount in respect of expenditure by a person’s employer 
or former employer in respect of the provision of individual learning account training 
or the payment or reimbursement of related costs. In this case section 200J of ICTA 
deals with the situation where expenditure in incurred by someone other than the 
employer. The wording of section 200J requires that (apart from the exemption) an 
amount would be included in the employee’s emoluments in respect of the benefit of 
the training or a benefit provided in connection with the training, whereas section 
200E(2) exempts amounts that would otherwise be included in the employee’s 
emoluments in respect of the employer’s expenditure, as well as amounts in respect of 
benefits. 

Again, in rewriting the exemptions given by sections 200E(2) and 200J, clause 255 
amalgamates them. The rewritten provision exempts both the provision of the training 
or related benefits and anything on which the employee would otherwise be 
chargeable by virtue of relevant expenditure, without identifying the source of the 
benefit or expenditure. It therefore extends the exemption in cases where the source is 
not the employer or former employer. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 53: Exemptions: work-related training and individual learning account 
training: incidental expenses: clauses 250(2)(a) and 255(3)(a) 
This removes the requirement that in order to be exempt the payment or 
reimbursement of an employee’s costs that are incidental to undertaking work-related 
training or individual learning account training must be incurred wholly and 
exclusively as a result of undertaking it. 

Section 200B of ICTA provides that the emoluments of an employee for whom work-
related training is provided shall not be taken to include any amount in respect of 
expenditure in paying or reimbursing related costs. Under section 200B(4)(a) related 
costs include “any costs which are incidental to the employee’s undertaking the 
training and are incurred wholly and exclusively as a result of his doing so”. 

Similarly, section 200E of ICTA provides that the emoluments of an employee for 
whom individual learning account training is provided shall not be taken to include 
any amount in respect of expenditure in paying or reimbursing related costs. Under 
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section 200E(3)(a) related costs include “any costs which are incidental to the 
employee’s undertaking the education or training and are incurred wholly and 
exclusively as a result of his doing so”. 

The provisions which rewrite sections 200B(4)(a) and 200E(3)(a) do not rewrite the 
italicised words. See clauses 250(2)(a) and 255(3)(a). 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 54: Exemptions: work-related training and individual learning account 
training: travelling and subsistence expenses: clauses 252(3) and 257(3) 
This relates to the substitution of general references to deductibility for the current 
references to deductibility under section 198 of ICTA, for the purposes of the 
exemption of travelling or subsistence expenses in connection with work-related 
training or individual learning account training. 

Section 200B(2) of ICTA provides that the emoluments of an employee shall not be 
taken to include any amount in respect of expenditure on providing such training, 
including expenditure on paying or reimbursing related costs. Travel and subsistence 
costs are included if they are incidental to the employee undertaking the training. But 
under section 200C(2) of ICTA travelling expenses and subsistence expenses are only 
within this exemption to the extent that– 

•  mileage allowance relief would be available for them under section 197AF of 
ICTA if no mileage allowance payments had been made (see section 197AD of 
ICTA), or 

•  the expenses would be deductible under section 198 of ICTA. 

Similar conditions apply under section 200F(2) of ICTA in respect of the exemption 
under section 200E of ICTA in relation to travelling and subsistence expenses 
incurred incidentally to the provision of individual learning account training. 

In rewriting the references in sections 200C(2)(b) and 200F(2)(b) to deductibility 
under section 198 of ICTA, the Bill refers instead to deductibility under any of the 
provisions in Part 5 of the Bill. See clauses 252(3) and 257(3).  The result is that 
deductibility under a wider range of provisions will count for this purpose. But the 
reference to section 198 already imports deductions under all the provisions under 
which travelling and subsistence expenses are deductible as such, because sections 
193 to 195 of ICTA (foreign travel expenses) operate through section 198 or are 
included in references to it by virtue of sections 193(7), 194(10) and 195(11). The 
only other deduction provision which could be relevant appears to be section 50 of FA 
1989 (security assets and services) which is rewritten within Part 5 at clause 377.  But 
its application here is highly unlikely. 
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This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 55: Exemptions: contributions to individual learning account training: 
widening of exemption: clause 255(1) 
This widens the exemption for the provision of individual learning account training, 
benefits incidental to that training and payments made in connection with it, so that it 
applies however the provision, benefits or payments would be chargeable and not only 
where the charge is in respect of earnings. 

Section 154 of ICTA provides that where, by reason of a person’s employment, a 
benefit to which that section applies is provided for him, the cash equivalent of the 
benefit is to be treated as emoluments of the employment. The provision for an 
employee of individual learning account training or any related benefit is a benefit 
that would fall within section 154 if the employee were in employment within section 
167 of ICTA (higher-paid employments etc.). An employee might also be taxable 
under section 19(1)1 of ICTA, for example if the employer made a payment to him or 
on his behalf in respect of related costs like travel expenses, as the amount paid would 
be an emolument. 

Section 200E(2) of ICTA provides that the emoluments of an employee shall not be 
taken to include any amount in respect of expenditure in respect of individual learning 
account training or the payment or reimbursement of related costs. So it exempts the 
employee from both of these charges. And section 148(2A)(b)(i) prevents the benefit 
of the education or training being a benefit to which the charge under section 148 of 
ICTA applies where the benefit is received in connection with the termination of a 
person’s employment. 

However, it might be possible for the funding of individual learning account training 
to give rise to other charges. For example, a charge might arise under section 148 of 
ICTA where the training was received in connection with a change in the duties of, or 
emoluments from, an employment. The exemption in section 200E(2) has been 
rewritten so that no liability at all arises in respect of the provision of this benefit to an 
employee, or the payment or reimbursement of the related costs, however they would 
otherwise be chargeable. See clause 255(1) of the Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 56: Exemptions: annual parties and functions: clauses 264, 266 and 
716(2)(c) 
This gives statutory effect to ESC A70B (staff Christmas parties and similar annual 
functions). 
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Section 154 of ICTA provides that where, by reason of a person’s employment, a 
benefit to which that section applies is provided for him or members of his family or 
household, the cash equivalent of the benefit is to be treated as emoluments of the 
employment.  The provision of a party for employees or their families or households 
is a benefit that would fall within section 154 if the employees were in employment 
within section 167 of ICTA (higher-paid employments etc.). 

However, ESC A70B exempts the provision of this benefit if the function is open to 
staff generally and the cost per head to the employer does not exceed £75 per head in 
a tax year or, where there is more than one function provided, £75 per head in 
aggregate in a tax year.  Where more than one function is provided and the £75 limit 
is exceeded, the concession covers so many functions as together fall within the limit, 
and the rest are outside the exemption. 

Clauses 264 and 266 give effect to the concession.  However, they cover office-
holders as well as employees, although the concession does not expressly do so.  See 
clause 5(2). 

Clause 228 provides for the exemption to extend to any possible charge to income tax. 

Clause 716(2)(c) of the Bill also provides that the limits in clause 264(2) and (3) may 
be increased by an order made by the Treasury. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 57: Exemptions: third party entertainment: widening of exemption: 
clause 265(1) 
This widens the exemption in respect of the provision of entertainment for an 
employee or his family or household so that it applies however the provision would be 
chargeable and not only where the charge is under the benefits code. 

Section 154 of ICTA provides that where, by reason of a person’s employment, a 
benefit to which that section applies is provided for him or a member of his family or 
household, the cash equivalent of the benefit is to be treated as emoluments of the 
employment. The provision of entertainment is a benefit that would fall within section 
154 if the employee were in employment within section 167 of ICTA (higher-paid 
employments etc.).  But section 155(7) of ICTA provides that section 154 does not 
apply in respect of the provision of this benefit if certain conditions are met. 

As one of those conditions is that neither the employer nor a person connected with 
the employer has procured the provision of the benefit, it is unlikely that the provision 
of this benefit would give rise to any other charge, but in theory a charge under 
section 148 of ICTA might arise if the benefit were received in connection with the 
termination of a person’s employment or a change in the duties of, or emoluments 
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from, an employment. Section 154(7) has been rewritten so that no liability at all 
arises in respect of the provision of this benefit to an employee, whether as an 
employment-related benefit within Chapter 10 of Part 3 of the Bill (which rewrites 
section 154) or under Chapter 3 of Part 6 of the Bill (which rewrites section 148 and 
Schedule 11). See clause 265(1) of the Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 58: Exemptions: non-cash vouchers for free or subsidised meals: clause 
266 
This gives statutory effect to ESC A74 (meals for employees) so far as it applies to 
the provision of non-cash vouchers for meals. 

Section 141 of ICTA provides that where, by reason of a person’s employment, a non-
cash voucher is provided for him, then the employee is treated as having received as 
an emolument from the employment an amount equal to the expense incurred by the 
person providing the voucher and the money, goods or services for which it is capable 
of being exchanged. The provision of a non-cash voucher for free or subsidised meals 
for an employee would usually fall within section 141.  But ESC A74 (meals provided 
for employees) provides that income tax is not charged on the benefit where free or 
subsidised meals are provided on the employer’s business premises if all the 
employer’s employees are able to obtain such meals or have vouchers or tokens 
enabling them to obtain such meals. 

Clause 266 gives effect to the concession, so far as it relates to non-cash vouchers. 
See clause 266(3)(e). (So far as the concession relates to the direct provision of meals, 
it is given statutory effect by clause 317.  See Change 77.) However, it covers office-
holders as well as employees, although the concession does not expressly do so.  See 
clause 5(2). 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 59: Exemptions: small gifts from third parties: clauses 270, 324 and 
716(2)(g) 
This gives statutory effect to ESC A70A (small gifts to employees by third parties). 

Under section 154 of ICTA benefits provided for an employee or for a member of his 
family or household by reason of his employment, if not otherwise chargeable, are to 
be treated as emoluments of the employment. This applies whether the provision is 
made by the employer or a third party. Therefore where a gift is provided by a third 
party it will usually fall into section 154, although it might amount to an emolument 
that was chargeable under section 19(1)1 of ICTA, and so be chargeable without 
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section 154 applying. Similarly, if the gift is a voucher or a token, it may be amount to 
an emolument or may be chargeable by virtue of section 141 or section 142 of ICTA. 
Again these provisions apply equally where the provider is a third party, rather than 
the employer. 

However, ESC A70A provides that tax will not be charged on gifts by third parties 
where certain conditions are met. Most importantly, the gift must be goods or a 
voucher or token, the donor must not be or be connected with the employer and the 
employer must not have procured it, and the total cost to the donor of gifts to the same 
employee in the tax year must not exceed £150. 

Clause 270 gives statutory effect to the concession in so far as it relates to vouchers 
and tokens, and clause 324 gives statutory effect to the concession in so far as it 
relates to gifts of goods. Because the overall limit of £150 relates to all gifts, whether 
goods, vouchers or tokens, these clauses have to refer to each other. In fact, to avoid 
repetition, the conditions which are common to gifts of all kinds, including the 
condition about the total cost to the donor, are set out in clause 324 and referred to in 
clause 270. 

Clause 228 provides for the exemption to extend to any possible charge to income tax. 

Clause 716(2)(g) of the Bill also provides that the limit in clause 324(6) may be 
increased by an order made by the Treasury. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 60: Exemption of removal benefits and expenses: vouchers and credit-
tokens: clauses 272 and 287 
This extends the exemption for removal benefits to include the provision of a voucher 
or credit-token that is used to obtain something, the direct provision of which would 
itself be within the exemption, and adjusts the limit on the exemption to take into 
account amounts so exempted. 

Paragraph 1 of Schedule 11A to ICTA provides for an exemption where eligible 
removal expenses are paid or reimbursed or qualifying removal benefits are provided 
in connection with a change of residence by an employee as a result of certain 
changes affecting employment.  The benefits that are qualifying benefits are listed in 
Part 3 of the Schedule and the expenses that are eligible expenses are listed in Part 4 
of the Schedule.  But the lists do not clearly cover the provision of the benefits or the 
payment of the expenses using a voucher or token. 

Clause 272(2) specifically includes as a qualifying removal benefit the provision of a 
voucher or credit-token that is used to obtain a benefit that is itself such a benefit or to 
obtain money that is used for that purpose. 
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As a consequence a further change has been made in rewriting paragraph 24 of 
Schedule 11A.  That limits the exemption by providing that it only applies to the 
extent that the total value to the employee in respect of any particular change of 
residence does not exceed £8,000. Paragraph 24(2) defines “the total value to the 
employee” as the total of– 

•  the aggregate of the amounts paid to or on behalf of the employee in respect of 
qualifying removal expenses, and 

•  the aggregate of any amounts represented by qualifying removal benefits 
provided in connection with the change. 

Under paragraph 24(3) “the amount represented by a benefit” is the amount that 
would be the cash equivalent of the benefit under Chapter 2 of Part 5 of ICTA if the 
benefit were chargeable under the appropriate provision of that Chapter. Paragraph 
24(3) does not take account of the possibility that items might have been funded by 
the use of vouchers or credit-tokens, where the charge would be under section 141, 
142 or 143 of ICTA (which are part of Chapter 1 of Part 5, not Chapter 2). 

As a result of the inclusion of vouchers and tokens in clause 272(2), the value to the 
employee of the exemption has increased, and accordingly the rewritten paragraph 24 
includes any amounts exempted in respect of vouchers and tokens in the calculation of 
the value of the exemption.  They will fall within “the benefits code earnings” 
mentioned in clause 287(2)(b) of the Bill. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 61: Exemption of removal benefits: benefits and expenses relating to 
loans on disposal of residences: clauses 279(5) and 284(2)(b) 
This widens the exemptions for benefits and expenses relating to the disposal of a 
residence so that loan benefits and expenses are included where the whole loan does 
not meet either of the applicable conditions, but each part meets one of them. 

Paragraph 1 of Schedule 11A to ICTA exempts– 

•  sums paid to, or on behalf of, an employee in respect of qualifying removal 
expenses, and 

•  qualifying removal benefits provided for an employee or a member of the 
employee’s family of household. 

“Qualifying removal expenses” are defined in paragraph 3 of the Schedule as eligible 
removal expenses that meet specified conditions. Paragraph 7 lists the kinds of 
expenses that may be eligible expenses. They include expenses of disposal of a 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 67 

residence and bridging loan expenses.  Under paragraph 8(2)(b) the expenses of 
redeeming a loan relating to a residence for the purpose of its disposal are expenses of 
disposal of a residence.  Paragraph 8(4) provides that a loan relates to a residence “if 
the loan was raised to obtain an interest in the residence, or an interest in the residence 
forms security for the loan, or both”. 

This test has been rewritten in clause 279(5) so that a loan satisfies it if part of the 
loan was raised to obtain an interest in the residence and the rest of the loan is secured 
on an interest in the residence. 

“Qualifying removal benefits” are defined in paragraph 4 of the Schedule as eligible 
removal benefits that meet specified conditions. Paragraph 16 lists the kinds of 
benefits that may be eligible benefits. They include benefits in respect of the disposal 
of a residence.  Under paragraph 17(2)(b) the waiving of a penalty for redeeming “any 
loan relating to residence” for the purpose of its disposal is included. Paragraph 17(3) 
applies paragraph 8(4) for the interpretation of that phrase, and so the same point 
arises as is described above. 

Clause 279 describes disposal benefits as well as disposal expenses and so 279(5) 
applies for both purposes. 

“Bridging loan expenses” are defined in paragraph 13 of the Schedule. Such expenses 
consist of interest in respect of a loan which is either used for redeeming a loan 
relating to the employee’s former residence or acquiring an interest in a new 
residence. Under paragraph 13(5) the test for whether the loan relates to the former 
residence is the same as in paragraph 8(4).  This test has been rewritten in clause 
284(2)(b) in the same way as the test in paragraph 8(4) has been rewritten in clause 
279(5). 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 62: Exemption of removal benefits: travelling and subsistence costs of 
relevant children where employee in temporary accommodation: clause 281 
This widens the exemptions for expenses and benefits relating to travelling and 
subsistence of relevant children making journeys to or from temporary 
accommodation of an employee moving residence. 

Paragraph 1 of Schedule 11A to ICTA exempts– 

•  sums paid to, or on behalf of, an employee in respect of qualifying removal 
expenses, and 

•  qualifying removal benefits provided for an employee or a member of the 
employee’s family of household. 
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“Qualifying removal expenses” are defined in paragraph 3 of the Schedule as eligible 
removal expenses that meet specified conditions. Paragraph 7 lists the kinds of 
expenses that may be eligible expenses. They include travelling and subsistence 
expenses.  Similarly, “qualifying removal benefits” are defined in paragraph 4 of the 
Schedule as eligible removal benefits that meet specified conditions. Paragraph 16 
lists the kinds of benefits that may be eligible benefits. They include travelling and 
subsistence benefits. 

Under paragraph 12(1)(h) and (j) subsistence expenses of a relevant child are covered 
where for educational reasons the child moves earlier or later than the employee, and 
under paragraph 12(1)(i) and (k) such a child’s travelling expenses are covered where 
he travels– 

•  between accommodation in the old area and the employee’s new residence, or 

•  between living accommodation in the new area and the employee’s former 
residence. 

In the same way the benefit of the provision of travelling and subsistence is covered 
under paragraph 21(1)(h) to (k). 

Although paragraphs 12(1)(e) and (f) and 21(1)(e) and (f) contemplate the employee 
staying in temporary accommodation in the old or new area, subsistence expenses of a 
relevant child who for educational reasons lives apart from the employee in those 
circumstances and his travelling to visit the employee in that accommodation are not 
covered. 

Clause 281, which rewrites both paragraphs 12 and 21, fills this lacuna: see clause 
281(1)(f) and (g), (2) and (3). 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 63: Exemption of removal benefits: exclusion where car and van benefits 
otherwise taxable: clause 283 
This restricts the exception from the exemption for car or van facilities provided in 
connection with house moves where the car or van is available for other private use by 
the employee, so that the exception only applies if it is so available in the tax year in 
which the car or van is provided in connection with a house move. 

Paragraph 1 of Schedule 11A to ICTA exempts qualifying removal benefits provided 
for an employee or a member of the employee’s family of household. “Qualifying 
removal benefits” are defined in paragraph 4 of the Schedule as eligible removal 
benefits that meet specified conditions. Paragraph 16 lists the kinds of benefits that 
may be eligible benefits. They include the travelling benefits for the employee and his 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 69 

family and household described in paragraph 21(1), which brings in a number of cases 
where the employee or his family or household need to travel between areas because 
of two or more residences or other accommodation being used by them. But under 
paragraph 21(2) the provision of a car or van is excluded from the exemption if it is 
also available “at any relevant time” to the employee or members of his family or 
household and is so available by reason of the employment and without any transfer 
of property.  (If it is so available, it will usually be taxable under section 157 or 
159AA of ICTA.) Paragraph 21(6) provides that a relevant time is any time falling on 
or before the relevant day (that is, the last day of the tax year following the one in 
which the employment change in question occurs: see paragraph 6 of Schedule 11A). 
The exemption is not available for anything provided after that time (see paragraph 
4(3)). 

Clause 283 rewrites the restriction in paragraph 21(2). Instead of applying the 
restriction by reference to “any relevant time”, it refers instead to the car or van being 
available “in the tax year in which it is provided [for the house move]”.  Therefore the 
exemption will not apply to the benefit of having a car or van made available if it is 
available for other private use in the same tax year and so taxable under section 157 or 
159AA, apart from the move.   But under clause 283 the availability of the car or van 
for private use in earlier tax years than that in which the car or van is provided for the 
move is disregarded, whereas under the current provisions the fact that a car supplied 
for a move happens to be one that was the employee’s company car in a previous tax 
year would prevent the exemption from applying. Similarly, where a vehicle is 
provided in connection with a move in the same tax year as that in which the 
employment change occurs, the fact that the same vehicle happens to be provided for 
ordinary private use, unconnected with the move, in the next tax year will be 
irrelevant for the exemption, whereas under the current provisions it would prevent 
the exemption from applying. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 64: Exemption of removal benefits: bridging loan expenses: interest 
partially exempt: clause 284(4) and (5) 
This provides a method for determining the amount of loan interest within the 
exemption for bridging loan expenses where two requirements relating to the interest 
are each only partly met. 

Paragraph 1 of Schedule 11A to ICTA exempts sums paid to, or on behalf of, an 
employee in respect of qualifying removal expenses. “Qualifying removal expenses” 
are defined in paragraph 3 of the Schedule as eligible removal expenses that meet 
specified conditions. Paragraph 7 lists the kinds of expenses that may be eligible 
expenses. They include bridging loan expenses.  Under paragraph 13(3) where the 
interest on a bridging loan exceeds the market value of the employee’s old residence 
at the time when the new residence is acquired, the excess is not exempt. Under 
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paragraph 13(4) interest on so much of a loan as is not used for one of the purposes 
specified there is not exempt.  The legislation does not state how to determine how 
much interest is and is not exempt where both paragraph 13(3) and (4) apply. 

Paragraph 13(3) and (4) are rewritten in clause 284(2) and (3).  Clause 284(4) and (5) 
contain a description of the method to be used to work out the amount of the interest 
that is exempt. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 65: Exemption of removal benefits: replacement of domestic goods: 
deduction of sale proceeds: clause 285 
This removes the requirement that where expenses in respect of the replacement of 
domestic goods are exempt and the replaced goods are sold, the sale proceeds must be 
deducted from the amount that would otherwise be exempt. 

Paragraph 1 of Schedule 11A to ICTA exempts sums paid to, or on behalf of, an 
employee in respect of qualifying removal expenses and the provision of any 
qualifying removal benefit. 

“Qualifying removal expenses” are defined in paragraph 3 of the Schedule as eligible 
removal expenses that meet specified conditions. Paragraph 7 lists the kinds of 
expenses that may be eligible expenses. They include duplicate expenses. “Duplicate 
expenses” are defined in paragraph 14 of the Schedule. They include expenses 
incurred on the purchase of domestic goods intended to replace goods used at the 
employee’s former residence, but not suitable for the new one. Under paragraph 14(2) 
and (3) of the Schedule where the replaced goods are sold, an amount equal to the 
proceeds of their sale is to be deducted from the amount of the expenses that would 
otherwise be the amount exempted as duplicate expenses. 

A parallel exemption applies for the benefit of the provision of domestic goods for 
such replacement. (See paragraphs 4, 16(f) and 22(1)(e) of Schedule 11A.) But there 
is no equivalent of paragraph 14(2) and (3) that applies where the exemption for the 
provision of domestic goods for such replacement applies under paragraph 22. 

Clause 285 rewrites the exemptions in both paragraph 14(1) and 22(1), but the 
requirement for the deduction of an amount equal to the sale proceeds of any replaced 
goods that have been sold has not been rewritten. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 
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Change 66: Exemption of removal benefits and expenses: limit on exemption: 
clause 287 
This changes the way in which the limit on the amount of the exemption for removal 
benefits and expenses is expressed so as to prevent the double counting of amounts 
where there is a charge on emoluments apart from the benefits code, as well as a 
benefit that could have a cash equivalent under it. 

Schedule 11A to ICTA provides for an exemption where certain expenses are paid or 
reimbursed or certain benefits are provided in connection with a change of residence 
by an employee as a result of certain changes affecting employment. Paragraph 24 of 
the Schedule limits the exemption by providing that the exemption only applies to the 
extent that the total value of the exemption to the employee in respect of any 
particular change of residence does not exceed £8,000. Paragraph 24(2) defines “the 
total value to the employee” as the total of– 

•  the aggregate of the amounts paid to or on behalf of the employee in respect of 
qualifying removal expenses, and 

•  the aggregate of any amounts represented by qualifying removal benefits 
provided in connection with the change. 

Under paragraph 24(3) “the amount represented by a benefit” is the amount that 
would be the cash equivalent of the benefit under Chapter 2 of Part 5 of ICTA if the 
benefit were chargeable under the appropriate provision of that Chapter.  Chapter 2 of 
Part 5 of ICTA relates to the charging of benefits where employees earn at least 
£8,500.  The principal provision is section 154, under which, where the cost of 
providing an employment benefit is not otherwise chargeable, an amount equal to the 
cash equivalent of the benefit is to be treated as emoluments of the employment. 

Where an employer incurs expense providing an employee with a benefit in respect of 
which there is a money’s worth charge, it is the Inland Revenue’s practice only to 
charge any excess amount under section 154, and this is reflected in clause 64(2). (See 
Change 15.) Paragraph 24(2) may involve double counting in such a case where what 
is provided is a removal benefit, since both the expense incurred by the employer and 
the cash equivalent have to be included in the total value to the employee. 

Clause 287(2)(b) and (4) of the Bill prevents such double counting by referring to the 
amount that would be chargeable under the benefits code if the exemption did not 
apply, so taking into account the deduction that is made under clause 64(2)(b) to 
prevent double charging. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 
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Change 67: Exemptions: daily subsistence allowances paid to experts seconded to 
the European Commission: clause 304 
This gives statutory effect to ESC A84 (allowances paid to detached national experts). 

Where an allowance is paid to an employee to cover subsistence expenses, depending 
on the exact circumstances it may be an emolument or may be treated as an 
emolument under section 153 of ICTA (payments in respect of expenses). In either 
case it will be taxable. 

However, ESC A84 provides that income tax will not be charged on daily subsistence 
allowances paid by the European Commission to detached national experts seconded 
to the Commission.  Such secondments are effected under a scheme introduced on 
26th July 1988 which provides for secondments for periods of between 3 months and 
three years. 

Clause 304 gives statutory effect to the concession.  It is drafted by reference to “the 
detached national experts scheme” and that is defined as the 1988 scheme as it has 
effect for the time being or any scheme having effect for the time being which 
replaces that scheme. The clause covers office-holders as well as employees.  See 
clause 5(2). 

Clause 228 provides for the exemption to extend to any possible charge to income tax. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 68: Exemptions: offshore oil and gas workers: mainland transfers: 
clause 305 
This gives statutory effect to ESC A65 (workers on offshore oil and gas rigs or 
platforms: free transfers from or to mainland). 

Where an employer pays the cost of, or provides transport for, the employee to get to 
or from work, the cash equivalent of the benefit is to be treated as emoluments of the 
employment under section 154 of ICTA if the employment is within section 167 of 
ICTA (higher-paid employments etc.). The situation is the same if accommodation is 
provided before the journey because the timing of the transport makes it necessary. If 
payments are made to the employee to cover the cost of the transport or 
accommodation, they may be emoluments or may be treated as emoluments under 
section 153 of ICTA (payments in respect of expenses), depending on the exact 
circumstances. In either case they will be taxable.  No deduction is allowable under 
section 156(8) for the expenses of the employee’s journey from home to his normal 
place of work. 

However, ESC A65 provides that income tax will not be charged where, as is usual, 
workers on offshore oil and gas rigs or platforms are transferred between the mainland 
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and the rig, or supplied with accommodation because of the timing of the transfer, or 
paid or reimbursed reasonable accommodation costs. 

Clause 305 gives statutory effect to the concession. It imposes two conditions for the 
availability of the exemption– 

•  that the place of arrival or departure on the mainland is one from which 
transport to the offshore installation is provided for employees generally. (This 
reflects how the concession is operated in practice.) 

•  that the cost of the transport would not be deductible if paid by the employee.  
(This reflects the rationale of the concession, since the exemption would be 
unnecessary if a deduction for the amount were available.) 

The clause covers office-holders as well as employees, although the concession does 
not expressly do so.  See clause 5(2). 

Clause 228 provides for the exemption to extend to any possible charge to income tax. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 69: Exemptions: miners’ and former miners’ coal and allowances in lieu 
of coal: clauses 306 and 646 
This gives statutory effect to ESC A6 (miners: free coal and allowances in lieu), and 
to current Inland Revenue practice in connection with the provision of fuel and 
payments in lieu to miners and retired miners and their widows and widowers. 

If an employee is provided with free coal by his employer, the cash equivalent of the 
benefit is to be treated as emoluments of the employment under section 154 of ICTA 
(general charging provision for benefits) if the person’s employment is within section 
167 of ICTA (higher-paid employments etc.).  If payments are made to him in lieu of 
the coal, they will count as emoluments and be taxable as such. 

If a former employee is provided with free coal by his former employer, or with a 
payment in lieu of coal, the provision of the coal or the payment would be taxed as a 
pension.  The widow or widower of such a person would also be taxed in the same 
way if provided with coal or a payment in lieu. 

ESC A6 provides an exemption for free coal given to miners and for payments made 
to them in lieu of such coal. It is current Inland Revenue practice to extend this 
concession in the following ways. 

•  It is extended to other colliery workers apart from miners. 
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•  It is extended to smokeless fuel if the recipient lives in an area where there is a 
smoke control order in force. 

•  It is extended to former miners and colliery workers, and their widows and 
widowers. 

Clauses 306 and 646 of the Bill give statutory effect to the concession and to the 
extensions mentioned above.  Clause 306 relates to current employees and clause 646 
to former employees and their widows and widowers.  The exemptions in both clauses 
are subject to the condition that the amount of fuel provided, or in lieu of which the 
payment is made, does not substantially exceed the amount reasonably required for 
personal use.  But that condition is assumed to be met unless the contrary is shown. 

Clause 228 provides for the exemption in clause 306 to extend to any possible charge 
to income tax. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 70: Exemptions: death or retirement benefits provision: clause 307 
This gives statutory effect to ESC A72 (pension schemes and accident insurance 
policies). 

Under section 154 of ICTA benefits provided for an employee or for a member of his 
family or household by reason of his employment, if they are not otherwise 
chargeable, are to be treated as emoluments of the employment. Section 155(4) of 
ICTA provides that section 154 does not apply to the provision for an employee or the 
spouse, children or dependants of the employee of any pension, annuity, lump sum or 
gratuity to be given on the employee’s death or retirement. The expression “member 
of an employee’s family or household” is defined in section 168(4) of ICTA so as to 
cover a wider range of persons than spouse, children and dependants.   For example, 
the employee’s parents and his children’s spouses are included. So the exception in 
section 155(4) does not cover the cases where provision is made for pensions etc. to 
be given on the employee’s death or retirement to beneficiaries who fall within the 
more widely-defined expression in section 154. 

However, ESC A72 widens the exception by providing that tax will not be charged by 
virtue of section 154 when the provision involves such beneficiaries. 

Clause 305 gives statutory effect to the concession by rewriting section 155(4), using 
the expression “member of the employee’s family or household”.  The definitions in 
clause 721(4) and (5) of the Bill which reflect section 168(5) then apply. 

The clause covers office-holders as well as employees, although the concession does 
not expressly do so.  See clause 5(2). 
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This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 71: Exemptions: counselling and other outplacement services and 
retraining courses: clauses 310 and 311 and Part 1 of Schedule 6 
This relaxes the requirements in sections 589(2)(b) and 589B(2)(c) of ICTA that the 
employee or ex-employee for whom retraining or counselling services are provided 
must have been employed by the employer for two years in the employment that is 
ceasing for those benefits to be exempt from tax, and is reflected in the consequential 
amendment relating to the corresponding deductions for employer’s expenses. 

(A) Section 588 of ICTA provides that an employee or former employee is not to be 
regarded as receiving any emolument that forms part of his income for the purposes of 
Schedule E where the employer or former employer pays or reimburses relevant 
expenses in connection with a “qualifying course of training”. The requirements for a 
qualifying course of training are set out in section 589(1) and (2). Section 589(2)(b) 
requires that the employee is employed by the employer full-time throughout the 
period of 2 years ending with the time he begins to undertake the course or, if earlier, 
the time he ceases to be employed by the employer. 

The exemption given by section 588 is rewritten in clause 311. Clause 311(4)(c) 
rewrites section 589(2)(b) so that the employment does not need to have been with the 
same employer throughout that period of two years. This change is also reflected in 
the amendment of section 588 in paragraph 67 of Schedule 6, as it applies as respects 
the deduction of expenses incurred by the employer. 

(B) Section 589A(4) of ICTA provides no charge to tax under Schedule E is to arise in 
respect of the provision of “qualifying counselling services” to an employee or former 
employee or the payment or reimbursement of fees or travelling expenses in 
connection with such services. The requirements for qualifying counselling services 
are set out in section 589B(2). Section 589B(2)(c) requires that the employee is 
employed by the employer full-time throughout the period of 2 years ending with the 
time the services are provided or, if earlier, the time he ceases to be employed by the 
employer. 

The exemption given by section 589A is rewritten in clause 310. Clause 310(4) 
rewrites section 589B(2)(c), so that the employment does not need to have been with 
the same employer throughout that period of two years. This change is also reflected 
in the amendment of section 589A in paragraph 69 of Schedule 6, as it applies as 
respects the deduction of expenses incurred by the employer. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 72: Exemptions: counselling and other outplacement services and 
retraining courses: clauses 310 and 311 and Part 1 of Schedule 6 
This removes the requirements in sections 589(1)(d) and 589B(2)(e) of ICTA that 
retraining courses and counselling services for employees and ex-employees must 
take place in the United Kingdom for their provision and the payment or 
reimbursement of connected expenses to be exempt from tax, and is reflected in the 
consequential amendment relating to the corresponding deductions for employer’s 
expenses. 

(A) Section 588 of ICTA provides that an employee or former employee is not to be 
regarded as receiving any emolument that forms part of his income for the purposes of 
Schedule E where the employer or former employer pays or reimburses relevant 
expenses in connection with a “qualifying course of training”. The requirements for a 
qualifying course of training are set out in section 589(1) and (2). Section 589(1)(d) 
requires that all teaching and practical application forming part of the course must 
take place in the United Kingdom. 

The exemption given by section 588 is rewritten in clause 311. Clause 311(3) sets out 
“the course conditions”, omitting the requirement in section 589(1)(d), so that the 
payment and reimbursement of course expenses may be exempt wherever the course 
is held. This change is also reflected in the amendment of section 588 in paragraph 67 
of Schedule 6, as it applies as respects the deduction of expenses incurred by the 
employer. 

(B) Section 589A(4) of ICTA provides that no charge to tax under Schedule E is to 
arise in respect of the provision of “qualifying counselling services” to an employee 
or former employee or the payment or reimbursement of fees or travelling expenses in 
connection with such services. The requirements for qualifying counselling services 
are set out in section 589B(2). Section 589B(2)(e) requires that the services must be 
provided in the United Kingdom and section 589B(3) provides that, if services are 
provided partly in and partly outside the United Kingdom, the extent to which the 
services are provided in the United Kingdom is to be decided on a just and reasonable 
basis. 

The exemption given by section 589A is rewritten in clause 310. The requirement for 
the counselling services to be provided in the United Kingdom has not been rewritten, 
and so the provision for the extent to which the services are so provided to be decided 
on a just and reasonable basis has also been omitted. Therefore the provision of such 
services and the payment and reimbursement of fees and connected travelling 
expenses may be exempt wherever the services are provided. This change is also 
reflected in the amendment of section 589A in paragraph 69 of Schedule 6, as it 
applies as respects the deduction of expenses incurred by the employer. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 73: Exemptions: counselling and other outplacement services and 
retraining courses: deductibility of travel expenses: clauses 310 and 311 
This relates to the substitution of general references to deductibility for the current 
references to deductibility under specific provisions, for the purposes of the 
exemption of travelling expenses paid in connection with retraining courses and 
counselling services. 

Section 589 of ICTA exempts travelling expenses for people whose employment has 
ceased or is expected to cease and who are provided with retraining courses.  The 
expenses must be expenses that would be deductible under section 198 of ICTA if 
attending the course were an employment duty (see section 589(5)(d) to (6A)).  A 
similar condition applies under section 589B(4) and (4A) to the exemption given by 
section 589A for the travelling expenses of those to whom counselling services are 
provided in connection with the termination of employment. (For tax year 2002-03 
onwards these provisions have been amended so that the expenses are allowable also 
if mileage allowance relief would be available if no mileage allowance payments had 
been made in respect of the expenses.) 

In rewriting these references to deductibility under section 198 of ICTA, the Bill 
refers instead to deductibility under any of the provisions in Part 5 of the Bill. See 
clauses 310(6)(b) and 311(5)(b).  The result is that deductibility under a wider range 
of provisions will count for this purpose. But the reference to section 198 already 
imports deductions under all the provisions under which travelling expenses are 
deductible as such, because sections 193 to 195 of ICTA (foreign travel expenses) 
operate through section 198 or are included in references to it by virtue of sections 
193(7), 194(10) and 195(11). The only other deduction provision which could be 
relevant appears to be section 50 of FA 1989 (security assets and services) which is 
rewritten within Part 5 at clause 377.  But its application here is highly unlikely. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 74: Exemptions: retraining courses: undertaking courses with a view to 
retraining: clause 311 and Part 1 of Schedule 6 
This removes the requirement in section 588(1)(b) of ICTA that, for the payment or 
reimbursement of retraining course expenses to be exempt from tax, the course must 
be undertaken with a view to retraining the employee, and is reflected in the 
consequential amendment relating to the corresponding deduction for employer’s 
expenses. 

Section 588(1) of ICTA provides that an employee or former employee is not to be 
regarded as receiving any emolument that forms part of his income for the purposes of 
Schedule E where the employer or former employer pays or reimburses relevant 
expenses in connection with a qualifying course of training and the course “is 
undertaken with a view to retraining the employee”. Under section 589(3) and (4) 
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several further conditions are set out which must be met before the course can be 
regarded as undertaken with a view to retraining the employee. But in practice, so 
long as those further conditions are met, the Inland Revenue do not otherwise inquire 
about the motive for undertaking the training. 

The exemption given by section 588 is rewritten in clause 311. The requirement in 
section 588(1)(b) that the course be undertaken with a view to retraining the employee 
has been omitted. This change is also reflected in the amendment of section 588 in 
paragraph 67 of Schedule 6, as it applies as respects the deduction of expenses 
incurred by the employer. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 75: Exemptions: living accommodation: exemption where rates etc. 
discharged for employee: clause 314 
This updates the reference to “rates” in the current exemption for payments by an 
employer in respect of rates. 

The final part of section 145(4) of ICTA applies to employees who are excepted from 
the charge to tax on living accommodation under section 145, for example because 
they need to live there in order to perform their duties properly. It provides an 
exemption from tax where the employer pays the “rates” on the living accommodation 
or reimburses the employee for paying them. 

The system of rates for residential property now only exists in Northern Ireland. But 
the existing practice is to extend the exemption to the current equivalents in the rest of 
the United Kingdom, namely council tax and water and sewerage charges. This 
extension is reflected in clause 314 of the Bill. 

This change is in taxpayers' favour in principle but is expected to have no practical 
effect as it is in line with current practice. 

Change 76: Exemptions: living accommodation: limit on charge to tax on 
connected expenses: clause 315 
This extends to all employees the limit on amounts chargeable to tax in respect of 
certain expenditure (or the reimbursement of expenditure) in connection with living 
accommodation. 

Section 163 of ICTA applies to employees who are excepted from the main charge to 
tax on living accommodation under section 145, for example because they need to 
live there in order to perform their duties properly. Such an employee may 
nevertheless be chargeable to tax in respect of expenditure (or the reimbursement of 
expenditure) incurred on various matters connected with the living accommodation, 
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such as heating, lighting, repairing or furnishing it. This may be because it is to be 
regarded as emoluments of the employee or as a benefit that is to be treated as 
emoluments. 

Section 163 of ICTA sets a limit on the amount chargeable to tax in respect of such 
expenditure (or reimbursement of expenditure). However, since section 163 only 
applies to employments to which Chapter 2 of Part 5 of ICTA applies, the section 
only applies to employees who are directors or are earning more than £8,500 per year 
(see section 167). 

Clause 315 of the Bill is drafted in such a way that all employees will benefit from 
this limit. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 77: Exemptions: free or subsidised meals: clause 317 
This widens the exemption for meals provided in a staff canteen and gives statutory 
effect to ESC A74 (free or subsidised meals) so far as it applies to the direct provision 
of meals. 

Section 154 of ICTA provides that where, by reason of a person’s employment, a 
benefit to which that section applies is provided for him, the cash equivalent of the 
benefit is to be treated as emoluments of the employment.  The provision of free or 
subsidised meals for an employee is a benefit that would usually fall within section 
154 if the employee were in employment within section 167 of ICTA (higher-paid 
employments etc.).  But section 155(5) of ICTA provides that section 154 does not 
apply to the provision of meals in a staff canteen and ESC A74 (meals provided for 
employees) provides that income tax is not charged on the benefit where free or 
subsidised meals are provided on the employer’s business premises if all the 
employer’s employees are able to obtain such meals or have vouchers or tokens 
enabling them to obtain such meals, regardless of where on the premises those meals 
are obtained. 

Although it is improbable because of the terms of section 155(5), it would also be 
possible for the provision of a benefit that falls within that section and so is outside 
the charge under section 154 still to give rise to a charge under section 148 of ICTA. 
This could happen if the benefit were received in connection with a change in the 
duties of, or emoluments from, an employment. 

Clause 317 gives effect to the concession and extends the effect of s.155(5) and the 
concession in two respects– 
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•  it covers cases where the employer’s employees are at several locations and the 
meals are provided to all the staff at the location where the employee in 
question is employed, and 

•  it provides that no liability to tax at all is to arise in respect of the provision of 
this benefit to an employee, whether by virtue of section 154 or otherwise. 

Although the concession does not expressly do so, the clause covers office-holders as 
well as employees.  See clause 5(2). 

The concession also applies to the provision of non-cash vouchers enabling 
employees to obtain meals, but that part of the concession is given effect to in clause 
266(3) of the Bill. See Change 58. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 78: Exemptions: suggestion awards: clauses 321, 322 and 716(2)(e) 
This gives statutory effect to ESC A57 (suggestion schemes). 

Where a payment is made to an employee who makes a suggestion under a suggestion 
scheme run by the employer, it will usually form part of the employee’s emoluments 
and so will be chargeable under Schedule E.  (If the suggestion involves an invention 
or know-how devised by the employee, there may be income tax liability under 
Schedule D in respect of the disposal of the employee’s rights in the invention or 
know-how.) 

However, ESC A57 provides that income tax will not be charged under Schedule E if 
certain conditions are met. In particular, the amounts of the awards are limited and the 
limit differs according to whether the award is made for a suggestion that will be 
implemented or one that will not but has intrinsic merit or reflects meritorious effort. 

Clause 321 of the Bill gives statutory effect to the exemption provided by the 
concession, except that it allows suggestion schemes to be open only to particular 
descriptions of employees, as well as to all employees. This accords with Inland 
Revenue practice. 

Clause 321 merely refers to “the permitted maximum” for any award, leaving clause 
322 of the Bill to set out the financial limits in detail. The limits in clause 322 follow 
ESC A57, but it has been necessary to elaborate on how the exempt amount is to be 
divided up where more than one award is made in respect of the same suggestion on 
the same or different occasions, because the concession does not deal fully with that. 
The clauses also covers office-holders as well as employees, although the concession 
does not expressly do so.  See clause 5(2). 
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Clause 228(1) of the Bill confines the effect of the exemption to liability in respect of 
employment income chargeable under Schedule E. So liability in respect of the 
disposal of rights connected with inventions or know-how is not affected. 

Clause 716(2)(e) of the Bill also provides that the limits in clause 322(1) and (4) may 
be increased by an order made by the Treasury. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 79: Exemptions: long service awards: clauses 323 and 716(2)(f) 
This gives statutory effect to ESC A22 (long service awards). 

Where a non-cash award is made to an employee to mark a period of service, the cash 
equivalent of the benefit will usually be treated as emoluments of the employment 
under section 154 of ICTA if the employment is within section 167 of ICTA (higher-
paid employments etc.). 

However, ESC A22 provides that income tax will not be charged in respect of the 
award if certain conditions are met. In particular– 

•  the amount that would be chargeable apart from the concession must not 
exceed £20 for each year’s service marked by the award, 

•  the period of service marked by the award must be a period of at least 20 years 
with the same employer, 

•  the award must take the form of a tangible article or shares in the employer 
company (or another company in the same group), and 

•  no similar award may have been made within the previous 10 years. 

Clause 323 gives statutory effect to the exemption provided by the concession, except 
that it relaxes the requirements of the concession in two respects– 

•  it allows the award to take the form of other benefits so long as they do not fall 
within the list in subsection (3)(c), and 

•  following the practice of the Inland Revenue, it allows service to be treated as 
being with the same employer where it has in fact been with two or more 
employers who are successors or predecessors of each other or belong to the 
same group. 

The clause extends to all office-holders, although the concession only refers to 
directors.  See clause 5(2). 
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Clause 228 provides for the exemption to extend to any possible charge to income tax. 

Clause 716(2)(f) of the Bill also provides that the limit in clause 264(2) may be 
increased by an order made by the Treasury. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 80: Exemptions: expenses incidental to a transfer of a kind not normally 
met by the transferor: clause 326 
This involves the creation of a new statutory exemption from income tax based on 
ESC A85 (transfers of assets by employees and directors to employers and others). 

The purpose of ESC A85 is to prevent an employee who transfers an asset, such as a 
house, to the employer or a nominee of the employer being charged to tax in respect 
of the employer or nominee’s costs relating to the purchase of the house. 

The concession is based on the premise that the only relevant charge to tax is under 
section 154 of ICTA (general charging provision). It provides that for the purposes of 
section 156 of ICTA the cash equivalent of the benefit charged under section 154 is 
the total of the price paid for the asset, any other valuable consideration given for it 
and any costs which would normally be met by a vendor but are borne by someone 
other than the employee. This leaves out costs incurred by someone other than the 
vendor of a kind not normally met by the vendor. The effect of the concession is 
therefore to exempt those costs. 

Clause 326 of the Bill achieves the same result as the concession, but does so by 
providing for an exemption from tax in respect of the costs left out by the concession 
in the calculation of the cash equivalent of the benefit charged under section 154 of 
ICTA. This is a more direct way of achieving the same aim. 

The concession applies to directors as well as employees, but not to other office-
holders. However, as rewritten in clause 326 it will apply to all office-holders, 
because of clause 5 of the Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 81: Deductions for employee’s expenses: requirement for payment out of 
the emoluments of the employment: clause 329 and Chapters 2 to 6 of Part 5 
generally 
This involves the omission of the requirement that for an employee’s expenses to be 
deductible they must have been paid out of the emoluments of the employment, its 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 83 

replacement by the general proposition that deductions from earnings are not to 
exceed earnings and consequential changes to provisions referring to deductibility. 

Under section 198(1) of ICTA and other deductions provisions (see sections 
193(4)(b), 198(3), 201(1), 201AA(1) and 201A(2)(e) and (2A)(c) of ICTA and section 
50(3) of FA 1989) a deduction is only allowed where an expense has been incurred 
and defrayed out of the emoluments of the employment. (There are differences in the 
detail of the wording of the various provisions mentioned.) But in practice in these 
cases the Inland Revenue do not require the employee to show that an expense has in 
fact been paid out of those particular emoluments, rather than from other money. It is 
sufficient that the emoluments charged to tax in the tax year equal or exceed the 
deductions to be made from them. 

Accordingly, a general rule that deductions from earnings are not to exceed earnings 
has been stated in clause 329(1) of the Bill, and the requirement that the expenses 
must have been paid out of emoluments from the employment has been omitted in 
rewriting section 198(1) in clause 336 and in rewriting the other deductions provisions 
in the case of which the requirement is not in practice enforced. A reference to 
payment out of earnings has been retained in clause 353(2)(a)(ii) since the 
requirement is still enforced in practice in the case of deductions under section 198(3) 
which that clause rewrites. (The words are also retained in clause 355(4) which 
rewrites section 192(3), but that is not currently a deduction provision (see Change 
93), and the requirement is still enforced in relation to it.) 

A number of provisions refer to amounts or expenses the deduction of which would 
be allowed if the employee incurred and paid them out of the emoluments of the 
employment (or in some cases just incurred or just paid them, although the intention 
appears to have been the same).  (See ICTA ss.141(3), 142(3), 145(3), 156(8), 168(5), 
(5A), 200A(1), (3), 200C(2A), 200F(2A), 589(6), 589B(4).) The provisions of the Bill 
that rewrite these sections are listed in clause 332, where they are defined as “the 
deductibility provisions”.  Since in most cases the requirement that amounts or 
expenses be incurred and paid out of emoluments of the employment is not being 
rewritten, the deductibility provisions do not rewrite the words “out of the 
emoluments”  Instead, they refer to amounts or expenses that would be allowed as a 
deduction if the employee had incurred and paid them.  In the case of the deduction 
under clause 353, where the requirement for payment out of earnings has survived, it 
is provided that, for the purposes of the deductibility provisions, the expenses are to 
be assumed to have been paid out of the earnings. (See clause 353(4).) 

Since the general requirement in clause 329(1) that deductions from earnings are not 
to exceed earnings is currently assumed to be met in the deductibility provisions 
because of the references in them to the employee being assumed to have paid the 
amounts or expenses out of emoluments, clause 329(5) provides that clause 329 is to 
be disregarded for the purposes of the deductibility provisions. 
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This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 82: Fixed sum deductions: prevention of double deductions: clauses 330 
and 367 
This enables the employee to choose whether to claim a fixed sum deduction or a 
deduction for an amount actually paid where both kinds of deductions are available, 
whether or not the choice results in the deduction of the larger amount. 

Under section 199(1) of ICTA where an employee’s emoluments are payable out of 
the public Revenue and the Treasury are satisfied that the employee falls into a class 
of persons who are obliged to meet expenses in the performance of their duties, 
deductions are to be made from the employee’s emoluments for such sums as the 
Treasury fix for employees of that class. Under section 199(2) if, but for section 
199(1), a person would be entitled to deduct a larger amount than the amount fixed 
under section 199(1) that amount may be deducted instead. However, some taxpayers 
prefer to claim a deduction for the actual amount incurred and to disregard the fixed 
sum deduction, even where the actual amount incurred is less than the fixed sum. 

Accordingly, in rewriting section 199 in clause 367, nothing has been included to 
reflect section 199(2), so far as that implies that the deduction for the actual amount 
expended is only available where that is greater than the fixed sum. Instead, clause 
330(2) of the Bill (prevention of double deductions) provides that where both a fixed 
sum deduction and a deduction for actual expenditure in respect of the same kind of 
expenses would be allowable, only one of the deductions is allowed. Therefore the 
employee may choose which of the deductions to claim, regardless of the amount 
deductible under each. 

This change is a clarification with no tax effects either in principle or in practice. 

Change 83: Deductions for employee’s expenses: deductions operating through 
section 198(1) of ICTA: clauses 340 to 342 
This involves the rewriting of certain provisions about the deduction of travel 
expenses that currently operate through section 198(1) of ICTA independently of that 
section, and the omission of certain requirements and hypotheses linked to the 
application of that section. 

Under section 198(1)(a) of ICTA if the holder of an office or employment is obliged 
to incur and defray qualifying travel expenses, the amount so incurred and defrayed is 
deductible. “Qualifying travel expenses” are defined in section 198(1A), and include 
amounts necessarily expended on travelling in the performance of duties of the 
employment. 
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Section 193(3) and (6) and 198(1B) of ICTA operate by deeming certain travel 
expenses to have been necessarily incurred or expended in the performance of duties 
of the employment. The intention is clearly to enable these expenses to be qualifying 
travel expenses and so to be deductible under section 198(1). But section 193(3) and 
(6) and 198(1B) do not mention anything more about the requirements that apply 
under section 198(1) and so it seems that those requirements continue to apply. This 
means that the employee must be obliged to incur and defray the expenses as holder 
of the employment in question. In practice, however, deductions are allowed where 
the requirements under section 198(1) are not all met. 

Clause 340 rewrites section 198(1B) largely independently of the deduction for 
expenses necessarily expended on travelling in the performance of duties of the 
employment, which is rewritten at clause 337. The requirement from section 198(1) 
that the employee was obliged to incur and pay the expenses is retained, but not the 
requirement that he was obliged to do so as holder of the employment. In this case the 
hypothesis that the expenses were expended in the performance of duties of the 
employment to be performed at the destination has been retained for the limited 
purposes of clauses 353 and 354 of the Bill, because the place of performance of 
duties is relevant for those provisions. 

Clause 341 rewrites the deduction at section 193(2) and (3) without referring to the 
deduction in clause 337 or deeming the expenses in question to have been expended 
on travelling in the performance of duties of the employment. It omits the requirement 
that the employee must be obliged to incur and defray the expenses as holder of the 
employment in question. The same applies to clause 342, which rewrites section 
193(5) and (6). 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 84: Deduction for professional membership fees: meaning of 
“professional fee”: clause 343(2) 
This clause provides for a deduction from earnings in respect of fees paid by 
employees to enable them, lawfully, to pursue their professions or occupations. 

Section 201(2) of ICTA sets out a list of the fees and contributions allowable, subject 
to the condition in subsection (5)(a). This list was not updated by means of primary 
legislation. The names of bodies which receive fees deductible under section 201(2) 
of ICTA and those that the Board approves under section 201(3) are published in a 
booklet called “Fees and subscriptions paid to Professional Bodies and Learned 
Societies” which is known as “List 3”. 

Clause 343(2) of the Bill incorporates new cases which fulfil the requirements of the 
original section 201(5)(a) but which do not appear in section 201(2). 
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This updating reflects fees which appear in List 3 as qualifying for deduction under 
section 201(2), and a few cases where fees have been approved under section 201(3) 
when they actually fall within section 201(2). 

The opportunity has also been taken to include further cases which satisfy the 
requirement in section 201(5)(a) but which are not currently published in List 3. 

As a consequence of adding to the list in subsection (2) it has been necessary to add a 
reference to “licensing or other matter” in clause 343(1)(b). 

In the course of updating the list of fees which qualify for deduction as explained 
above, it became apparent that certain of the new fees relate to the issue or grant of 
certificates or licences, as well as to retention or renewal of an existing status. In order 
to achieve a consistent approach for all professional fees, subsection (2) makes clear 
that fees payable for initial registration, entry on a particular register or on the issue of 
a certificate or licence are covered by the relief in all cases. 

This change is in taxpayers’ favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 85: Deduction for professional membership fees: new power for Board 
to extend “professional fee”: clauses 343(3) and (4) and 717 
This clause provides for a deduction from earnings in respect of fees paid by 
employees to enable them, lawfully, to pursue their professions or occupations. 

Section 201(2) of ICTA sets out a list of the fees and contributions allowable, subject 
to the condition in subsection (5)(a). This list was not updated by means of primary 
legislation. The names of bodies which receive fees deductible under section 201(2) 
of ICTA and those that the Board approves under section 201(3) are published in a 
booklet called “Fees and subscriptions paid to Professional Bodies and Learned 
Societies” which is known as “List 3”. 

Clause 343(2) of the Bill has updated the position so as to include fees which have 
appeared as entries in List 3 since the original provision was enacted and certain 
others which are considered to fulfil the requirements of section 201(5)(a), see 
Change 84. 

Clause 343(3) provides a new power for the Board of Inland Revenue. The Board may 
add a new fee to the list if they are satisfied that the fee meets the condition in 
subsection (4). This condition ensures that fees are eligible for inclusion only if they 
satisfy the same criteria as those cases already within subsection (2). 

This new power will ensure that subsection (2) reflects all fees allowable under this 
clause. 
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This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 86: Deduction for annual subscriptions: approval of bodies for purpose 
of receiving subscriptions: notice of decision by Inland Revenue: clause 344(4) 
This clause provides for a deduction for annual subscriptions to bodies having certain 
specified characteristics, established for particular qualifying objects and whose 
activities fulfil certain conditions. A deduction is allowed if it is paid to such a body 
approved by the Inland Revenue under this clause. 

Clause 344(3) of the Bill sets out the requirements to be satisfied by a body before it 
can be granted approval. 

Clause 344(4) requires the Inland Revenue to notify the body of its decision on the 
application. This requirement is new. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 87: Deduction for annual subscriptions: approval of bodies for purpose 
of receiving subscriptions: timing of deduction: clause 344(7) 
This clause provides for a deduction for annual subscriptions to bodies having certain 
specified characteristics, established for particular qualifying objects and whose 
activities fulfil certain conditions. A deduction is allowed if it is paid to such a body 
approved by the Inland Revenue under this clause. 

Under section 201(6) of ICTA, where a body is approved and the application was 
made before the end of a particular year of assessment, a deduction is allowed for a 
subscription paid to the body in that year “whether the approval is given before or 
after the end of the year”. 

Clause 344(7) of the Bill makes clear that a subscription paid in any year between that 
in which the body seeks approval and that in which approval is granted is also 
allowable as a deduction in the year in which it is paid. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 88: Decisions of the Inland Revenue in relation to approval of bodies: 
clause 345(1) 
This clause provides powers for the Inland Revenue to withdraw or vary any approval 
given to or any determination made in respect of a body and provides a right of 
appeal. 
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Section 201(6) of ICTA gives power to withdraw or vary decisions so as to take 
account of any change in circumstances. 

Clause 345(1) of the Bill rewrites this provision. The Revenue is required to notify the 
body of its decision. This requirement is new. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 89: Decisions of the Inland Revenue in relation to approval of bodies: 
appeals to the Special Commissioners: clause 345(2) 
This clause provides powers for the Inland Revenue to withdraw or vary any approval 
given to or any determination made in respect of a body and provides a right of 
appeal. 

Section 201(7) of ICTA provides that a body may in certain circumstances require a 
matter to be determined by the Special Commissioners. The Special Commissioners 
are to “hear and determine the manner in like manner as an appeal”. 

In clause 345(2) of the Bill this has been simplified by introducing a straightforward 
right of appeal. A body aggrieved by a decision “may appeal to the Special 
Commissioners”. This change is similar to Change 9 and Change 171. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 90: Deduction of expenses of ministers of religion: clause 351 and 
paragraph 47 of Schedule 6 
This prevents expenses of ministers of religion incurred in connection with 
appointments within Schedule D being allowed as a deduction from emoluments, and 
expenses incurred in connection with employment as a minister being deducted from 
Schedule D income. 

Section 332(3) of ICTA provides that expenses incurred in connection with duties as a 
minister of religion are deductible from Schedule D profits as such a minister or 
Schedule E emoluments earned as such a minister. This is anomalous because it is the 
only provision allowing expenses relating to an employment to be deducted in 
calculating profits from a trade or profession, or expenses relating to a trade or 
profession to be deducted from employment income. Moreover, very few ministers 
are chargeable under Schedule D on their income as such and even fewer are both so 
chargeable and chargeable under Schedule E on emoluments received as a minister. 

Clause 351 rewrites section 332(3), but only enables expenses to be deducted from 
emoluments if the expenses relate to employment as a minister. Paragraph 47 of 
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Schedule 6 to the Bill amends section 332(3) so that it will permit expenses to be 
deducted in calculating Schedule D profits as a minister only if the expenses relate to 
an appointment as a minister that is taxable under Schedule D. However, any potential 
adverse effect from this change is expected to be counteracted by section 380 of ICTA 
(set-off against general income). That section has the effect that, if the deductions 
under clause 351 exceed the earnings remaining after other deductions, the excess 
may be set off against income taxable under Schedule D, and, if the deductions that a 
minister is allowed under section 332(3), as amended by Schedule 6, exceed his 
Schedule D income, the excess may be set off against income from employment as a 
minister. 

This change is adverse to some taxpayers in principle and in practice but the 
numbers affected are expected to be few if any and the amounts involved are likely 
to be small, because claims under section 380 of ICTA (set-off against general 
income) may be made. 

Change 91: Deduction of expenses of ministers of religion: determination of 
deduction for rent by inspectors: clause 351(2) 
This changes the way in which the amount deductible by a minister of religion in 
respect of rent for accommodation used partly for professional purposes is 
determined, so that just and reasonable apportionment applies instead of an inspector 
determining the amount. 

Section 332(3)(b) of ICTA provides that where rent is paid by a minister of religion in 
respect of a dwelling-house, any part of which is used mainly and substantially for the 
purposes of his duty as a minister, a deduction may be made for “such part of the rent 
(not exceeding one quarter) as the inspector by whom the assessment is made may 
allow”. The inspector’s decision is subject to appeal to the General or Special 
Commissioners. 

Clause 351(2) rewrites this part of section 332(3), but, in order to make self-
assessment easier for the employee, reference to the inspector is not to be required and 
instead the amount allowable is to be– 

•  one quarter of the rent, or 

•  if less, the part of the rent that, on a just and reasonable apportionment, is 
attributable to the part of the dwelling house used mainly and substantially for 
the purposes of the employee’s duties as a minister. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 
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Change 92: Deductions: agency fees paid by entertainers: application of limit 
of 17.5% of earnings: clause 352 
This consequence of Change 81 makes it possible for amounts which would not be 
deductible at all at present (because they are only eligible for deduction in a single tax 
year and exceed the limit on the amounts so deductible in that tax year) to be carried 
forward and deducted instead in a subsequent tax year. 

Section 201A of ICTA allows a deduction in calculating the emoluments of an 
employment which fall to be charged to tax for a year of assessment for certain 
agency fees paid by entertainers but only– 

•  if the fees are defrayed out of the emoluments of the employment falling to be 
charged to tax for that tax year; and 

•  to the extent that the fees do not exceed 17.5% of those emoluments. 

The only sensible reading of the reference to the emoluments of an employment 
falling to be charged to tax for a particular tax year is a reference to the emoluments 
of the employment which are received in the tax year. To read the expression as a 
reference to the emoluments which, by virtue of the contract of the employment, 
relate to the tax year, places a rather strained interpretation on it; if that is what the 
expression was intended to mean, it could more naturally have been expressed as "the 
emoluments of the employment for the year concerned which fall to be charged to tax 
(whether or not in that tax year)". The better interpretation is reflected in clause 
352(2) of the Bill. 

Accordingly, if fees are paid out of the emoluments for a particular tax year ("tax year 
X"), a deduction in respect of them can only be made for tax year X. 

To the extent that the amount of the fees paid out of the emoluments of the 
employment for tax year X exceed 17.5% of those emoluments for tax year X, they 
cannot be deducted, for that or any other year. 

However, to the extent that the fees are paid out of the emoluments of the 
employment for the next tax year ("tax year Y") (whether because the emoluments in 
tax year X are insufficient to cover the fees or merely because they are paid late), they 
can be deducted from the earnings from the employment for tax year Y, subject to the 
limit of 17.5% of the emoluments of the employment for tax year Y. 

Change 81 effectively removes the restriction that makes fees eligible for a deduction 
only in a single tax year (namely, the tax year out of whose emoluments they were 
paid). 

As a result, if the fees paid in a particular tax year exceed 17.5% of the taxable 
earnings from the employment in question in the tax year, the excess can be carried 
forward in all cases (and not only where the fees are paid out of a subsequent year's 
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earnings – see above) and deducted in calculating the net taxable earnings from the 
employment in a subsequent tax year (subject to the 17.5% limit for that tax year). 

This change is in taxpayers’ favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 93: Deductions for corresponding payments by non-domiciled employees 
with foreign employers: clause 355 
This involves replacing the current relief for payments made out of foreign 
emoluments that correspond to payments which would reduce the employee’s liability 
to income tax with deductions for those payments. 

Section 192(3) of ICTA allows relief for payments made out of foreign emoluments, 
as defined in section 192(1).  The relief may be claimed if the employee makes 
payments out of the foreign emoluments in circumstances corresponding to those in 
which the payments would have reduced the employee’s liability to income tax.  The 
relief is used for payments that are usually deductible from total income, as well as 
ones usually deductible from emoluments.  Examples of such payments are payments 
under foreign court orders and contributions made to a foreign pension scheme which 
would be allowable as deductions if the scheme were an approved scheme in the 
United Kingdom. 

The relief under section 192(3) is given “as a deduction in computing the amount of 
the emoluments”.  Therefore the relief operates by reducing the amount that is taken 
into account as emoluments, before any deductions are given. 

Clause 355, which rewrites section 192(3), provides for the relief for these payments 
to be allowed as a deduction after computing the amount of the emoluments, rather 
than as a deduction in computing them. 

A consequence of this change is that the payments to which section 192(3) applies are 
not deducted in computing the emoluments of an employee to determine if he is a 
higher-paid employee for the purposes of section 167 of ICTA.  Therefore clause 218, 
which rewrites section 167, includes deductions under this section in the deductions 
that count as “authorised deductions” for the purposes of that clause. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 94: Deduction of business entertainment and gifts expenses: restriction 
of disallowance to expenses connected with employer’s trade: clause 356(1) 
This restricts the disallowance of the deduction of business entertainment gifts and 
expenses so that it applies only to expenses in connection with the employer’s trade, 
business, profession or vocation and not the employee’s. 
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Section 577(1)(a) of ICTA provides that no deduction is to be made in computing 
profits chargeable to tax under Schedule D for expenses incurred in providing 
business entertainment, and section 577(1)(b) provides that no deduction for expenses 
so incurred is to be made from emoluments charged to tax under Schedule E. Under 
section 577(8) the provision of a gift is treated largely the same as the provision of 
entertainment. Section 577(5) defines “business entertainment” as entertainment 
provided by a person or his staff in connection with a trade carried on by that person. 
The usual meaning of “trade” is extended by section 577(7)(b) as including any 
business, profession or vocation. So where an employee’s job can be described as a 
profession or vocation, section 577(1)(b) could operate to deny a deduction to him. 

Clause 356 rewrites the part of section 577 that prohibits deductions from 
emoluments. Clause 356(1) provides that no deduction is allowed for expenses 
incurred in providing entertainment or a gift in connection with the employer’s trade, 
profession or vocation. So it does not prevent the deduction of expenses incurred in 
connection with the employee’s profession or vocation, if they are otherwise 
allowable. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 95: Deduction of business entertainment and gifts expenses: exception 
where employer’s expenses disallowed: tonnage tax companies: clause 357(4) 
This extends the exception from the disallowance of the deduction of business 
entertainment gifts and expenses where the employer’s expenses are disallowed to 
cases where the employer’s expenses would be disallowed if it were not a tonnage tax 
company. 

Section 577(1)(a) of ICTA provides that no deduction is to be made in computing 
profits chargeable to tax under Schedule D for expenses incurred in providing 
business entertainment and such expenses are not to be included in computing any 
expenses of management in respect of which relief may be given under the Tax Acts. 
(This is directed at investment companies, insurance companies etc.) Section 
577(1)(b) provides that no deduction for expenses so incurred is to be made from 
emoluments charged to tax under Schedule E. 

The main exception to the prohibition in section 577(1)(b) is provided by section 
577(3). This applies where– 

•  the employee’s earnings include an amount in respect of the expenses, for 
example an allowance, and 

•  the employer is prevented by section 577(1)(a)– 
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− from getting a deduction for the expense involved in putting the employee 
in funds for this purpose in computing his profits for Schedule D, or 

− from having the expenses included in his expenses of management. 
 
Therefore this exception is only available to employees whose employer has profits 
chargeable to tax under Schedule D or expenses of management. However, neither of 
these conditions will be met by an employer which is a shipping company and elects 
to have its relevant shipping profits taxed under the tonnage tax provisions in 
Schedule 22 to FA 2000, because under that Schedule corporation tax is charged on 
notional rather than actual profits and so actual expenses are not deducted in 
computing the chargeable profits. 

Clause 357 rewrites the exception in section 577(3). Under subsection (4) of the 
clause the exception is available to employees whose employer is not prevented by 
section 577(1)(a) from getting a deduction against its relevant shipping profits for the 
expense involved in putting the employee in funds for providing business entertaining 
if the employer would have been prevented from doing so apart from electing under 
Schedule 22 to FA 2000 to come within the tonnage tax regime. (Subsection (5) 
defines “tonnage tax company”, “tonnage tax election” and “relevant shipping 
profits”.) 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 96: Deduction of business gifts expenses: exception for advertisements of 
the donor: other companies in employer’s group: clauses 358(3) and (4) and 
716(2)(h) 
This extends the exception from the rule disallowing the deduction of business gifts 
expenses where the gift incorporates a conspicuous advertisement for the donor, so 
that it applies to allow a deduction for an employee’s expenses where the 
advertisement is for the employer or a member of the same group of companies and 
provides for the limit on the cost to the donor to be increased by Treasury order. 

(A)  Section 577(1)(a) of ICTA provides that no deduction is to be made in computing 
profits chargeable to tax under Schedule D for expenses incurred in providing 
business entertainment, and section 577(1)(b) provides that no deduction for expenses 
so incurred is to be made from emoluments charged to tax under Schedule E. The 
main exception to the prohibition in section 577(1)(b) is provided by section 577(3) 
(which is rewritten at clause 357). This applies where– 

•  the employee’s earnings include an amount in respect of the expenses, for 
example an allowance, and 

•  the employer is prevented by section 577(1)(a) from getting a deduction for the 
expense involved in putting the employee in funds for this purpose. 
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Under section 577(8) the provision of a gift is treated the same as the provision of 
entertainment, except where the gift consists of an article incorporating a conspicuous 
advertisement for the donor, which is not of a prohibited type (food, drink etc.) and 
the cost of which to the donor, when aggregated with other gifts to the same donee, 
does not exceed £50. This exception is aimed at the employer rather than the 
employee and so the donor is expected to be the employer. However, if the employer 
puts the employee in funds to buy such a gift, a deduction for the employer’s expenses 
will be allowed, and that will mean that the amount spent by the employee will not be 
allowed under the exception in section 577(3). So there is a lacuna if section 577(8) 
does not apply to employee’s expenses in these circumstances. 

Clause 358(3) and (4) of the Bill rewrite this exception in terms that enable an 
employee’s expenses to fall into the exception, so that the fact that the employer’s 
expenses are allowable, and hence the exception in section 577(3) does not apply, 
does not matter. The advertisement is described as one for the employer or, if the 
employer is a company, another company which belongs to the same group as the 
employer. 

(B) Section 577(8) of ICTA fixes the £50 limit that applies so as to restrict the cost to 
the donor of gifts to the same donee in the tax year that incorporate an advertisement 
to which that section applies. There is no provision for that limit to be increased 
otherwise than by Finance Acts. However, clause 716(2)(h) of the Bill provides that 
the £50 limit in clause 358(3)(b) of the Bill, which rewrites section 577(8)(b), may be 
increased by an order made by the Treasury. 

This change is in principle in taxpayers’ favour but is expected to have no practical 
effect since it reflects current practice, except as respects the Treasury’s power to 
make an order. As respects such an order, the change is in principle in taxpayers’ 
favour, although the numbers and amounts are likely to be negligible. 

Change 97: Deductions: disallowance of certain accommodation expenses of MPs 
and other representatives: clause 360 
This involves substituting a reference to Chapter 2 of Part 5 of the Bill for references 
to the individual provisions that rewrite section 198 of ICTA. 

Section 198(4) of ICTA provides that MPs and other representatives may not obtain a 
deduction from emoluments under section 198 for expenditure incurred by them in or 
in connection with the provision of residential or overnight accommodation to enable 
them to perform their duties in or about the place where the body sits or the 
constituency or region they represent. This is directed at the deduction available under 
section 198(1) for expenses incurred wholly, exclusively and necessarily in the 
performance of the duties of an employment. But the reference to overnight 
accommodation might bring in accommodation and subsistence expenses incurred as 
part of the cost of travelling to perform duties where the body sits or in the 
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constituency, which would be allowable under section 198(1)(a) and (1A), or under 
one of the provisions that operate through or are construed as one with section 198. 

Clause 360(1) rewrites section 198(4) by providing that no deduction from earnings is 
allowed “under this Chapter or section 373”, rather than under all the specific 
provisions which rewrite, operate through, or are construed as one with section 198. 
In so far as Chapter 2 of Part 5 of the Bill includes material that has no connection 
with section 198, in theory this clause may operate to disallow a deduction that ought 
not to be disallowed. But it is not thought that in practice this clause would operate to 
disallow any deduction that is currently allowable. On the other hand, material that 
operates through or is to be construed with section 198 has been rewritten elsewhere 
than in Chapter 2 of Part 5, so this clause does not disallow deductions that currently 
are covered by the reference in section 198(4). However, because of the 
circumstances in which those deductions are available, in practice it is most 
improbable that any of them could apply. 

This change is in principle adverse to some taxpayers and favourable to others but 
it is expected to have no practical effect as it is in line with current practice. 

Change 98: Deductions from benefits code emoluments: limit on amount of 
deductions: clauses 362 to 365 
This enables benefits code deductions to be allowed from all emoluments and not only 
from the relevant benefits code emoluments, but limits the deductions to the amount 
of the benefits code emoluments or an appropriate proportion of that amount. 

Sections 141(3), 142(2), 145(3) and 156(8) of ICTA all make similar provision 
allowing deductions under certain sections from the amount treated as emoluments 
under the benefits code by virtue of the provision in question of such amounts, if any, 
as would have been so deductible if the cost of the goods, services or other benefits 
had been incurred by the employee out of his emoluments. So, for example, under 
section 141(3) a deduction is allowable from the amount chargeable under section 
141(1), that is, an amount equal to the expense incurred by the person at whose cost 
the non-cash voucher and the money, goods or services for which it is capable of 
being exchanged are provided, and not from other emoluments of the employment. 

Clauses 362 to 365 rewrite sections 141(3), 142(2), 145(3) and 156(8). Instead of 
providing that the deductions are allowed from the emoluments that are treated as 
having been received under section 141(1) or, as the case may be, section 142(1), 
145(1) or 156(1), these clauses provide that the deductions may be made from any 
earnings from the employment. 

However, these clauses also limit the amount of the deduction.  In the case of clauses 
362 and 363, which rewrite sections 141(3) and 142(2), the amount of the deduction is 
expressly limited so that it cannot exceed the amount treated as earnings under the 
provision in question. In the case of clause 364, which rewrites section 145(3), the 
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amount of the deduction is to be the amount that would be deductible if the employee 
paid an amount for the accommodation equal to the amount treated as earnings. 
Therefore the deduction cannot exceed the amount chargeable. Similarly, in the case 
of clause 365, which rewrites section 156(8), the amount of the deduction is to be the 
amount that would be deductible if the employee paid the cost of benefit.  As the cost 
of the benefit is the measure of charge under section 154, the effect is again to impose 
a limit equal to the amount chargeable. 

In all these cases, however, if, had an actual expense been incurred, only a proportion 
of the amount spent would have been allowable because only that proportion was 
attributable to business, the amount referred to in the clauses as the amount that would 
have been deductible under Chapter 2 or 5 of Part is reduced to a proportion of the 
amount assumed to have been spent.  In the case of the deduction under clause 364, 
the deduction is calculated on the assumption that the employee paid an amount equal 
to the amount treated as earnings, rather than, as section 145(3) provides, that he paid 
for the accommodation.  Therefore, if the amount that would be paid for the 
accommodation differs from the amount chargeable, which it may in rare cases, then 
in a case where only a proportion of the amount assumed to be paid would be allowed 
under Chapter 2 or 5 of Part 5, the amount that is allowed under clause 364(1)(b) will 
differ from the amount that would be allowed under section 145(3). If the amount that 
would be paid for the accommodation is greater than the amount chargeable for it, the 
deduction under clause 364 will be lower. 

So the overall effect of enabling the deduction to be made from any emoluments from 
the employment and imposing a limit on the amount deductible produces a similar 
result to that under the current legislation and practice, except in the case of amounts 
allowed for accommodation used partly for business purposes where the amount 
chargeable for the accommodation differs from the amount that the employee would 
have paid for it. 

This change is in principle adverse to some taxpayers but it is expected to have no 
practical effect as it is in line with current practice. 

Change 99: Deductions from benefits code emoluments: references to 
deductibility under specific provisions: clauses 362 to 365 
This relates to the substitution of general references to deductibility for the current 
references to deductibility under specific provisions, for the purposes of the deduction 
of expenses from benefits code earnings. 

Sections 141(3), 142(2), 145(3) and 156(8) of ICTA all make similar provision 
allowing deductions under specified sections from the amount treated as emoluments 
under the benefits code by virtue of section 141, 142, 145 or 154 of such amounts, if 
any, as would have been so deductible if the cost of the goods, services or other 
benefits had been incurred by the employee out of his emoluments. Sections 141(3), 
142(2) and 156(8) refer to deductions under section 198, 201, 201AA or 332(3) of 
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ICTA, and section 145(3), which only relates to accommodation benefits, refers to 
deductions under section 198 or 332(3) of ICTA.  In rewriting sections 141(3), 
142(2), 145(3) and 156(8), clauses 362 to 365 refer not to deductions under the 
clauses rewriting the specified provisions but to deductions under Chapter 2 or 5 of 
Part 5. These Chapters include all the deductions provisions referred to in sections 
141(3), 142(2), 145(3) and 156(8), but also some others. 

This change is in principle in taxpayers’ favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 100: Fixed sum deductions for repairing and maintaining work 
equipment: clause 367 
This gives statutory effect to ESC A1 (flat rate allowances for costs of tools and 
special clothing). 

Under section 198(1) of ICTA deductions are available for the cost of the upkeep of 
tools or special clothing if they are borne wholly exclusively and necessarily in the 
performance of the duties of the employment.  It is traditional in many trades that the 
employees themselves provide and maintain tools and equipment or clothing or 
maintain clothing even where it is provided by the employer. To avoid the Inland 
Revenue having to examine and agree a large number of small claims, it negotiates 
the amount of the average annual expenditure on these things with the trade unions 
involved.  ESC A1 provides that the agreed sums are to be allowed as a deduction in 
arriving at the emoluments of employees in the trade in question, regardless of the 
actual expenditure incurred by them on the things in question, if the employees bear 
the cost themselves and the employer would not bear it if requested to do so. Where 
the employee only meets part of these costs, the fixed sum is reduced accordingly. 

If an employee to whom ESC A1 applies incurs actual expenditure that exceeds the 
fixed sum deduction then he may claim a deduction under section 198(1) of ICTA for 
the actual sums incurred. 

Clause 367 gives statutory effect to the concession. It covers office-holders as well as 
employees, although the concession does not expressly do so.  See clause 5(2). 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 101: Deductions for emoluments representing benefits or reimbursed 
expenses: clauses 369 and 370 and Chapter 5 of Part 5 generally 
This relates to the extension of the circumstances in which a deduction is available 
where amounts are included in an employee’s emoluments in respect of the provision 
of certain benefits or the reimbursement of certain expenses to cases where the 
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provision or payment was not made by or on behalf of the employer, and secondly to 
the omission of rules about the place of performance of certain duties of employment. 

(A) Under sections 193 to 195 of ICTA and section 50 of FA 1989 where– 

•  certain benefits are provided for an employee (or in some cases for his family 
or household) and the cost is borne by or on behalf of the employer, or 

•  the employee incurs certain expenses that are reimbursed by or on behalf of his 
employer, 

so that the employee’s emoluments include an amount in respect of the cost of the 
benefit or the expenses reimbursed, deductions are allowed for amounts equal to so 
much of those costs or expenses as falls to be included in the emoluments. (See, for 
instance, section 193(4).) However, an amount may be included in a person’s 
emoluments where a benefit is provided or employment expenses are reimbursed 
otherwise than by or on behalf of the employer if the provision or payment is by 
reason of the employment. No deduction is currently available under these provisions 
in those circumstances. 

These provisions are rewritten in Chapter 5 of Part 5. Clause 369 sets out the 
circumstances in which the Chapter applies without limiting them to cases where the 
provision or payment is by or on behalf of the employer, and none of the individual 
deductions rewritten in Chapter 5 imposes that limitation. 

(B) Section 132(2) and (4) of ICTA contain rules relating to the place of performance 
of duties of employment in particular cases where they are performed outside the 
United Kingdom.  In these cases the duties are treated as performed in the United 
Kingdom. Section 132(2) and (4) have been rewritten in clauses 39 and 40 for the 
purposes of Chapter 5 of Part 2 of the Bill (taxable earnings: rules applying to 
employee resident, ordinarily resident or domiciled outside the United Kingdom). 
They have also been rewritten in Part 5 in the places where they are needed to 
preserve the availability of a deduction (see clauses 341(6) and (7) and 376(4) and (5) 
of the Bill) or the current scope of the foreign earnings deduction for seafarers under 
section 192A of ICTA (see clauses 382(2) and 384 of the Bill). 

However, the rules in section 132(2) and (4) are not currently applied in some cases 
where their application would reduce the availability of certain deductions relating to 
travel expenses and they have not been rewritten for those cases. For example, section 
132(2) provides that if an employment is one where in substance the duties are 
performed outside the United Kingdom, then for the purposes of Cases I and II of 
Schedule E incidental duties performed in the United Kingdom are treated as 
performed outside the United Kingdom. If this were applied in the case of the 
deduction available under section 194(3) of ICTA for foreign travel where the duties 
of the employment are performed partly inside and partly outside the United 
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Kingdom, the deduction would not be available for expenses incurred on a journey to 
or from the United Kingdom in order to perform incidental duties there. But as a 
matter of practice deductions for such travel expenses are allowed. Consequently, 
section 132(2) has not been rewritten so as to apply to clause 370(4) and (5) of the 
Bill which rewrite section 194(3) of ICTA. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 102: Deductions for travel benefits and expenses of non-domiciled 
employees where duties performed in UK: 5 year limit: clauses 373(3) and 374(3) 
This changes the way in which the condition limiting the period within which the 
deduction under section 195 of ICTA applies is expressed, so that the journey in 
question must be undertaken within the 5 year period rather than the expenditure 
having to be incurred within that period. 

Under section 195 of ICTA deductions are available in respect of a non-domiciled 
employee’s travel costs and expenses for journeys undertaken by the employee to 
perform duties of the employment in the United Kingdom, and journeys by 
accompanying spouses and children. Section 195(2) provides that section 195 only 
applies if the conditions in section 195(3) are met in respect of a date on which the 
employee arrives in the United Kingdom to perform the duties of the employment, 
and even then section 195 only “applies” for the period of 5 years beginning with that 
date. It is unclear whether the expenditure for which the deduction might be available 
must have been incurred within that period of 5 years or whether the journey must be 
undertaken during that period. For example, the employee might make a journey 4 
years and 11 months after the relevant arrival date, but the costs might not be paid by 
the employer until more than 5 years after that date. 

Clauses 373(3) and 374(3) rewrite the part of section 195(2) about section 195 
applying for 5 years. They provide that the journey in question must end on that date 
(which is referred to in the rewritten provision as “the qualifying arrival date”), or 
during the 5 year period. So the expenditure may be incurred after that date. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 103: Deductions from seafarers’ earnings: taking account of other 
deductions: clause 381 
This relates to the substitution of general references to deductibility for the current 
references to deductibility under specific provisions, for the purposes of the deduction 
of expenses from a seafarer’s earnings to determine the amount in respect of which 
the foreign earnings deduction for seafarers is allowed. 
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Section 192A of and Schedule 12 to ICTA provide for a special deduction for 
seafarers (the foreign earnings deduction or “the FED”) against earnings for a year in 
which the seafarer is resident and ordinarily resident in the United Kingdom.  The 
amount of the deduction is equal to the amount of the earnings attributable to the 
period for which the deduction is available. 

Paragraph 1A of Schedule 12 provides that for this purpose the amount of the 
emoluments for a year of assessment from any employment shall be taken to be the 
amount remaining after any capital allowance and after any deductions under section 
192(3), 193(4), 194(1) 195(7), 197AG, 198, 199, 201, 332, 592 or 594 of ICTA. This 
is directed at cases where only part of a seafarer’s earnings for a year are eligible for 
the FED.  It is intended to ensure that, where that is so, other deductions relating to 
the full year are not all set off against the earnings which are not eligible for the FED. 
So those other deductions are required to be deducted before the earnings for the 
whole year are apportioned between the periods for which the FED is or is not 
available. 

However, the list in paragraph 1A is incomplete.  For example, it does not refer to 
deductions under section 201AA of ICTA or sections 50 to 52 of FA 1989. 

In rewriting paragraph 1A, clause 381 refers to the whole of Chapters 2, 3, 4 and 5 of 
Part 5 of the Bill.  Since section 201AA of ICTA is rewritten in Chapter 2 of Part 5 
and sections 50 to 52 of FA 1989 are rewritten in Chapter 5 of Part 5, this means that 
those deductions will be taken into account. 

This change is in principle adverse to some taxpayers but it is expected to have no 
practical effect as it is in line with current practice. 

Change 104: Payments to non-approved pension schemes: relief where no 
benefits paid or payable: clauses 386(6) and 392(1) and (3) 
This extends the circumstances in which applications for relief may be made where, 
following a charge on a payment to a non-approved pension scheme, no relevant 
benefits have been paid or will be payable. 

Under section 595(1)(a) of ICTA where an employer pays a sum pursuant to a 
retirement benefits scheme with a view to the provision of relevant benefits for the 
employee, the sum paid is deemed to be Schedule E income of the employee. Under 
section 595(5) any reference in section 595 to provision for an employee of such 
benefits includes a reference to the provision of benefits payable to the employee’s 
wife, husband, widow, widower, children, dependants or personal representatives. 

However, under section 596(3) where “in respect of the provision for an employee of 
such benefits” a sum has been deemed to be income of the employee’s under section 
595(1), the employee may make an application for relief from the charge.  The relief 
is only available if the employee proves to the Board of Inland Revenue that– 
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•  no payment in respect of, or in substitution for, the benefits has been made, and 

•  some event has occurred by reason of which no such payment will be made. 

As section 595(5) only applies to references in section 595, the relief in section 596(3) 
is not available where the charge under section 595 has applied in a case where the 
provision of relevant benefits is for the employee’s family, rather than the employee. 
Moreover, some benefits may not be due until after the employee’s death. 

Clause 386(6) rewrites section 595(5) so that the extension to the provision of benefits 
for the employee’s family applies to the whole of Chapter 1 of Part 6 of the Bill and 
therefore to clause 392 which rewrites section 596(3).  So the relief may be claimed 
where the provision was for the employee’s wife, husband, widow, widower, children, 
dependants or personal representatives rather than for the employee. 

Under clause 392(3) if the employee has died the application for relief may be made 
by the employee’s personal representatives. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 105: Payments to non-approved pension schemes: exception for 
seafarers with overseas earnings: clause 391 
This excepts from the charge on payments pursuant to non-approved retirement 
benefits schemes any payment to a seafarer whose earnings from the employment for 
the period when it is made are subject to the foreign earnings deduction for seafarers. 

Under section 595(1)(a) of ICTA where an employer pays a sum pursuant to a 
retirement benefits scheme with a view to the provision of relevant benefits for the 
employee, the sum paid is deemed to be Schedule E income of the employee. It does 
not count as emoluments. Section 192A of and Schedule 12 to ICTA provide a special 
deduction for seafarers from emoluments chargeable under Case 1 of Schedule E. 
This deduction amounts to a total exemption for those emoluments, since the amount 
deductible from the emoluments is equal to the amount of the emoluments. But the 
deduction is not available against income deemed to be paid to a seafarer under 
section 595 because of such a payment not counting as emoluments, only as income. 

Clause 391 gives statutory effect to the Inland Revenue’s practice of excepting a 
payment from the charge under section 595 (rewritten as clause 386) if it is made in a 
period for which the seafarer is allowed the foreign earnings deduction against his 
emoluments from the employment. (See Chapter 6 of Part 5.) 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 106: Benefits from non-approved pension schemes: certain lump sums: 
reduction of amount which counts as employment income: clause 397 
This removes one of the conditions which has to be met before a deduction is allowed 
from the amount taxed when a lump sum is provided from certain non-approved 
retirement benefits schemes. 

Under section 596A(1) of ICTA, a benefit received from a retirement benefits scheme 
is taxed unless the scheme is of a kind mentioned in section 596(1) of ICTA.  (Section 
596(1) concerns approved schemes, certain schemes established under statute and 
foreign government schemes.) 

Section 596A(8) exempts lump sums from this charge completely if the following 
conditions are met (see section 596A(8)(a) to (c)). 

•  The first condition is that the employer has paid a sum or sums towards the 
provision of benefits under the scheme. 

•  The second condition is that an employee has been assessed to tax (under 
section 595(1) of ICTA) in respect of those sums. 

•  The third condition is that the lump sum is provided to the employee or certain 
other people related to or connected with the employee. 

But the complete exemption in section 596A(8) does not apply if any of the income or 
gains accruing to the scheme are not brought into charge to tax (see section 596A(9)).  
Instead of the complete exemption, section 596A(9) allows certain deductions to be 
made from the amount which is taxed. 

For these deductions to be made, the three conditions mentioned above must still be 
met.  Although section 596A(9) does not expressly mention the conditions, it refers to 
“the lump sum”.  This reads back to the lump sum mentioned in section 596A(8) and 
therefore brings in the conditions.  In practice, however, the Inland Revenue has 
allowed deductions to be made under section 596A(8) even if the third condition has 
not been met. 

Clause 397 of the Bill rewrites section 596A(9) of ICTA.  The rewritten provision 
does not make the availability of the reductions dependent on the third condition 
being met. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 107: Payments and benefits on termination of employment etc: meaning 
of benefit: clause 402(4) 
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This excludes the right to receive a payment or benefit from being a benefit for the 
purposes of the charge to tax on payments and benefits received in connection with 
the termination of, or a change in the duties of, or earnings from, a person’s 
employment. 

Under section 148(1) of ICTA payments and other benefits received in connection 
with the termination, or a change in the duties of, or earnings from, a person’s 
employment are chargeable to tax if and to the extent that they exceed £30,000 and if 
they are not otherwise chargeable. Under section 148(3) an amount so chargeable is 
income chargeable under Schedule E for the tax year in which the payment or benefit 
is received. But the right to receive the payment or other benefit is not itself regarded 
as a benefit “for this purpose”.  The purpose in question is clearly meant to be the 
purpose of determining the year for which the amount is income and the reason for 
this provision appears to be that without it a conflict might arise where the right to 
receive the payment or benefit was conferred in one tax year, but the payment or 
benefit itself was received in a later year. 

However, it might be thought that the right to receive something was itself a benefit 
that would fall within the charge under section 148 if the benefit or payment itself 
were never received, for example because the right was assigned before that receipt 
occurred. 

In rewriting this provision in clause 402(4), it has been generalised so that a right to a 
payment or benefit is not itself a benefit for any purpose of Chapter 3 of Part 6 of the 
Bill. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 108: Payments and benefits on termination of employment etc.: 
exception for contributions to tax-exempt pension schemes: clause 408 
This excepts contributions made to a tax exempt pension scheme as part of an 
arrangement relating to the termination of an employee’s employment from the charge 
on payments and other benefits received in connection with the termination of 
employment. 

Under section 148 of ICTA payments and other benefits received in connection with 
the termination of a person’s employment are chargeable to tax if and to the extent 
that they exceed £30,000 and if they are not otherwise chargeable. Payments to 
employees under tax-exempt occupational pension schemes on the termination of 
their employment are excepted from the charge under section 148 by paragraph 4 of 
Schedule 11 to ICTA. But this exception does not apply to the special contributions 
that are frequently made to the employees’ pension arrangements, for example, to 
ensure that a pension which will be paid earlier than was previously anticipated is 
properly funded. So such payments fall within the terms of section 148. 
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Clause 408 gives statutory effect to the Inland Revenue’s practice of excepting such 
special contributions from the charge under section 148 (rewritten as clause 403) if 
they are made– 

•  as part of an arrangement relating to the termination of a person’s employment, 
and 

•  to a tax-exempt occupational pension scheme or approved personal pension 
arrangement. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 109: Payments and benefits on termination of employment etc: reduction 
in cases of foreign service: clause 414 
This relates to the reduction available from the amount chargeable on payments and 
other benefits received in connection with the termination of employment, where 
some of the employee’s service was foreign service, but the exception under 
paragraph 10 of Schedule 11 of ICTA is not available. 

Under section 148 of ICTA payments and other benefits received in connection with 
the termination of a person’s employment are chargeable to tax if and to the extent 
that they exceed £30,000 and are not otherwise chargeable. Payments are excepted 
from the charge under section 148 by paragraph 10 of Schedule 11 to ICTA where 
there has been lengthy foreign service before the termination.  Where the conditions 
for paragraph 10 to apply are not met because the foreign service is too short, 
paragraph 11 of Schedule 11 provides for a reduction in the amount charged to tax 
related to the proportion of the employee’s total service that is foreign service.  Under 
paragraph 11(3) the reduction is limited. A person is not entitled to relief under 
paragraph 11– 

“in so far as the relief, together with any personal relief allowed to him, would reduce the amount of 
income on which he is chargeable below the amount of the income tax which he is entitled– 

 (a) to charge against any other person, or 

 (b) to deduct, retain or satisfy out of any payment which he is liable to make”. 

This limit is defectively drafted.  The intention appears to have been to ensure that 
after the reduction enough tax will remain in charge to satisfy the tax to be charged, 
deducted, retained or satisfied by the employee, for example if he makes a payment 
under a charitable covenant. 

The limit has been rewritten in clause 414(4) and (5) of the Bill, so as to give effect to 
that intention. Therefore the clause provides that the relief must not reduce the amount 
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of income tax for which the person is liable below the amount the person is entitled to 
deduct, retain, satisfy or charge. 

This change simply corrects a technical defect. It is expected to have no practical 
effect as it is in line with current practice. 

Change 110: Payments and benefits on termination of employment etc: valuation 
of benefits: application of benefits code rules: clause 415 
This involves the application, for the purposes of the charge on benefits received in 
connection with the termination of employment, of the valuation rules that apply for 
the benefits code, instead of those that apply for the charge on benefits under non-
approved retirement benefits schemes. 

Under section 148 of ICTA benefits received in connection with the termination of a 
person’s employment are chargeable to tax if and to the extent that they exceed 
£30,000 and are not otherwise chargeable. Under paragraph 12 of Schedule 11 to 
ICTA the amount of a non-cash benefit is the cash equivalent of the benefit, and that 
is the greater of– 

•  the amount that would be chargeable under section 19(1) of ICTA if the benefit 
were an emolument chargeable under Case 1 of Schedule E, and 

•  the cash equivalent of the benefit determined in accordance with section 596B 
of ICTA (cash equivalent of benefits in kind for the purposes of the charge to 
tax on benefits under non-approved retirement benefits schemes). 

Clause 415 rewrites paragraph 12 of Schedule 11.  However, instead of applying the 
rules in section 596B, clause 415(2) provides that the value of a non-cash benefit is 
the greater of– 

•  the amount of earnings (as defined in Chapter 1 of Part 3) that the benefit 
would give rise to if it were received by an employee for duties of the 
employment (money’s worth), and 

•  the cash equivalent of the benefit under the benefits code if it were so received 
and the code applied. (“The benefits code” is defined in clause 63(1) as 
Chapters 2 to 11 of Part 3.) 

So the clause applies the benefits code valuation rules, rather than those in section 
596B. 

For this purpose, the benefits code rules are slightly modified by subsections (4), (6) 
and (7).  Most significantly, clause 415(4) provides that references in the benefits 
code to the employee are to be taken as referring to the taxable person (who may be a 
former employee, rather than a current one) and any other person by whom the benefit 
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is received. As the provisions about the calculation of the cash equivalent provide for 
the deduction of amounts made good by the employee, this allows the deduction of 
such amounts where recipients other than the employee have made good. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 111: Share-related income: extending the time limits for the supply of 
particulars: clauses 432(3), 433(3), 445(3) and 466(3) 
This extends the time limit for the supply of information relating to conditional 
interests in shares, convertible shares and post-acquisition benefits so that the time 
limits for the supply of the information are either the same as, or more in line with, 
those for other requirements to supply information relating to shares. 

(A)  Conditional interests in shares and convertible shares 

Section 140G of ICTA requires information to be supplied for the purposes of 
sections 140A to 140F of ICTA (conditional interests in shares and convertible 
shares). Section 140G(5) of ICTA requires particulars to be delivered no later than 30 
days after the end of the year of assessment in which the interest is provided, the event 
occurs or the conversion takes place. 

But more generous time limits apply in relation to other requirements to supply 
information relating to shares. Section 136(6) of ICTA requires certain particulars 
relating to share options to be delivered to the Inland Revenue “not later than 92 days 
after the end of that year”. Section 85(1) of FA 1988 requires particulars to be given 
to an inspector where a person acquires shares, or an interest in shares, in a company 
in the circumstances described in section 77(1) of that Act. Those particulars are to be 
given “within 92 days of the end of the year”. It is possible that the same information 
could be required under section 140G of ICTA no later than 30 days after the end of 
the year of assessment and under section 136(6) of ICTA or section 85(1) of FA not 
later than 92 days after the end of the year. 

It is thought to be in the interests of taxpayers that the time limits for the provision of 
information relating to shares should be the same, where that is possible. Accordingly, 
the time limits in clauses 432(3), 433(3) and 445(3), which are otherwise based on 
section 140G(5) of ICTA, have been extended from 30 days after the end of the tax 
year to 92 days after the end of the tax year. This new time limit has been rewritten as 
“before 7th July in the tax year following that in which” the interest is provided or the 
event or conversion takes place so that taxpayers do not have to work out which day is 
92 days after the end of the tax year. 

(B)  Post-acquisition benefits from shares 
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Section 85(2) of FA 1988 requires particulars to be given of an event that is a 
chargeable event for the purposes of section 78 of that Act and of the receipt of 
special benefits (within the meaning given for the purposes of section 80 of that Act). 
The particulars must be given within 60 days of the event occurring or the receipt. It is 
thought that this time limit should be extended to 92 days to bring it more into line 
with the other time limits mentioned above. Accordingly clause 466(3) of the Bill 
does so. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 112: Share-related income: convertible shares: amount of charge: 
“event” to include the expiry of a period: clause 439(7) 
This ensures that an amount that counts as employment income under Chapter 4 of 
Part 7 of the Bill as a result of the expiry of a period, in a case where the shares are 
convertible shares, is deducted in calculating the amount that counts as employment 
income on the conversion of the shares. 

Section 140A(5) to (7) of ICTA set out the amount of the charge to tax where an 
interest in shares which is only conditional ceases to be only conditional or the 
employee disposes of the shares. The amount of the charge is the difference between 
the market value of the employee’s interest and any deductible amounts. Under 
section 140A(7)(c) of ICTA one of the deductible amounts is “any amounts on which 
the employee has, by reference to an event occurring not later than the time of the 
event by virtue of which a charge arises under this section, become chargeable to tax 
in respect of the shares under section 78 or 79 of FA 1988 (unapproved employee 
share schemes)”. Section 140A(7)(c) of ICTA refers to two events, namely, an event 
by virtue of which a charge arises under section 140A and an event by reference to 
which the employee has become chargeable to tax in respect of the shares under 
section 78 or 79 of FA 1988. Section 140A(9) of ICTA provides that the references in 
section 140A(7)(c) to an event include references to the expiry of a period. It is 
thought that this was intended to deal with the argument that where an interest in 
shares had ceased to be conditional because of the passage of time, there had been no 
event for the purposes of section 140A(7)(c). 

Section 140D(5) to (7) of ICTA provide for the amount of the charge on the 
conversion of convertible shares. The provisions are similar to those in section 
140A(5) to (7) of ICTA. In particular, under section 140D(6)(d) one of the deductible 
amounts is “any amounts on which the employee has, by reference to an event 
occurring not later than the time of the conversion, become chargeable to tax in 
respect of the shares under section 78 or 79 of FA 1988 (unapproved employee share 
schemes)”. Section 140D(6)(d) of ICTA only refers to one event, namely, an event by 
reference to which the employee has become chargeable to tax in respect of the shares 
under section 78 or 79 of FA 1988. There is no provision to the effect that an event 
includes the expiry of a period for the purposes of section 140D(6)(d). 
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Under section 79(1) of FA 1988 a person is chargeable to tax if there is a chargeable 
increase in the value of the shares. Under section 79(2) if the shares are shares in a 
company which was a dependent subsidiary at the time of the acquisition, there is a 
chargeable increase in the value of shares if the value of the shares at the earlier of the 
expiration of 7 years from the time of the acquisition and the time when the person 
making the acquisition ceases to have a beneficial interest in the shares exceeds their 
value at the time of the acquisition. The event by reference to which a person becomes 
chargeable to tax under section 79 of FA 1988 could therefore be the expiry of the 
period of 7 years from the time of the acquisition. Similarly in the case where the 
shares are shares in a company which has become a dependent subsidiary, by virtue of 
section 79(3)(a) of FA 1988 a person may become chargeable to tax under section 79 
at the expiry of the period of 7 years from the time when the company became a 
dependent subsidiary. 

It is therefore possible that the event by reference to which a person becomes 
chargeable to tax under section 79(1) of FA 1988 could be the expiry of a period.  If 
the expiry of this period does not count as an event for the purposes of section 
140D(6)(d) of ICTA, the amount of the charge under section 79 of FA 1988 would 
not be a deductible amount for the purposes of section 140D. There would be the 
possibility of double taxation. As section 140A(9) of ICTA makes it clear that an 
event includes the expiry of a period for the purposes of section 140A(7)(c) of ICTA, 
it is considered that similar provision should also be made in relation to the provision 
based on section 140D(6)(d) of ICTA. 

Clause 439 of the Bill is based on section 140D(5) to (7) of ICTA and subsection (3) 
is based on section 140D(6)(d) of ICTA. Clause 439(7) makes it clear for the purposes 
of subsection (3) that an event includes the expiry of a period. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 113: Share-related income: post-acquisition benefits from shares: 
amount of charge where increase in value of shares of dependent subsidiaries: 
clause 455 
This corrects a defect in the mechanism for quantifying the amount charged to tax 
where there has been an increase in value of shares of a company that is a dependent 
subsidiary. 

Section 79 of FA 1988 (charge for shares in dependent subsidiaries) applies in two 
cases where there has been an acquisition of shares (or an interest in shares) by a 
director or an employee– 

•  the first case is where the company whose shares they are was a dependent 
subsidiary at the time of the acquisition; 
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•  the second case is where that company has become a dependent subsidiary 
after the time of the acquisition but while the director or employee retains a 
beneficial interest in the shares. 

A “dependent subsidiary” is broadly speaking a subsidiary company that does not 
have the degree of independence from the other members of the group required by 
section 86 of the Act. 

Section 79(2) and (3) impose charges to tax on increases in the value of the shares as 
compared with– 

•  (in the first case) their value at the time of the acquisition, or 

•  (in the second case) their value at the time when the company became a 
dependent subsidiary. 

Section 79(6) is designed to reduce the amount chargeable if, in accordance with the 
terms on which the acquisition was made, the director or employee disposes of his 
interest in the shares but does so for less than market value. In these circumstances the 
amount chargeable is stated to be the excess of the proceeds of the disposal over the 
value of the shares or the interest at the time of the acquisition. 

This reference to the value at the time of acquisition is appropriate where the charge 
to tax operates in the first case mentioned above. But it is not appropriate where the 
charge to tax operates in the second case, because in that case the reference point for 
the increase in value is the time when the company became a dependent subsidiary. In 
such a case section 79(6) ought to have referred to that time and not the time of 
acquisition. 

Section 77(6) has been rewritten in a way that corrects this defect: see clause 
455(3)(b) of the Bill. 

This change is in principle adverse to some taxpayers and favourable to others but 
it is expected to have no practical effect as it is in line with current practice. 

Change 114: Shares: post-acquisition benefits from shares: deemed acquisitions 
by director or employee: clauses 457 and 463 
This clarifies the effect of the provisions deeming shares (or interests in shares) to be 
acquired or retained by directors or employees for the purposes of the provisions 
charging post-acquisition benefits from shares. 

Section 83 of FA 1988 is designed to extend the scope of operation of Chapter 2 of 
Part 3 of that Act, which imposes charges to tax in respect of shares (or an interest in 
shares) acquired by a director or employee of a company by reason of that person’s 
office or employment. 
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In broad terms, section 83(1) provides for shares (or an interest in shares) acquired by 
a person as a result of being a person connected with a director or employee of a 
company to be treated for the purposes of the Chapter as acquired by the director or 
employee.  Note 46 refers to the fact that clause 447(5) of the Bill spells out− 

•  that in such a case the beneficial interest in the shares is to be regarded as held 
by the director or employee so long as it is held by the connected person, and 

•  that the acquisition is to be treated as an acquisition by that person as a 
director or employee of the company concerned. 

(A) Section 83(2) of FA 1988 then provides that where a person who acquires shares 
(or an interest in shares) disposes of the shares (or interest) otherwise than by a 
bargain at arm’s length with a person who is not connected with him, he is deemed to 
continue to have a beneficial interest in the shares until there is a disposal by such a 
bargain. (This rule does not apply where the disposal is in accordance with the terms 
on which the acquisition was made: see section 83(3).) 

It is reasonably plain what section 83(2) of FA 1988 is trying to do, namely to ignore 
disposals which are not at arm’s length or are to a connected party with the result that 
the director or employee is deemed to retain the beneficial interest. But it is not clear 
whether the current wording achieves that result where the shares were in fact 
acquired by a person connected with the director or employee and so have already 
been subject to the deeming provision in section 83(1) (see above). The Inland 
Revenue have, however, always regarded the rule in section 83(2) as applying to 
shares acquired by connected persons.  The rule has been rewritten in clause 463 of 
the Bill in a way that ensures that it will so apply for the purposes of Chapter 4 of Part 
7 of the Bill. 

(B) Finally, section 83(4) of FA 1988 sets out to ensure that the provisions in section 
83(1) and (2) dovetail with the provisions of section 80 of the Act which charge 
certain benefits acquired by virtue of the ownership of shares (or an interest in shares).  
The first limb of section 83(4) provides, in effect, that where a director or employee is 
deemed by section 83(1) to have made an acquisition of shares (or an interest in 
shares) by virtue of an acquisition by a connected person, a benefit received by the 
connected person in circumstances within section 80 is deemed to have been received 
by the director or employee for the purposes of that section.  The second limb 
provides that where, at a time when a person (“A”) is deemed to continue to have a 
beneficial interest in shares by virtue of section 83(2), another person receives a 
benefit in circumstances within section 80 then the benefit is to be treated as received 
by A for the purposes of that section. 

Again it is reasonably plain what section 83(4) is trying to achieve, namely to ensure 
that directors or employees can be regarded for the purposes of section 80 as having 
received benefits in fact received by other persons.  But it is not clear that the current 
wording successfully deals with a case where– 
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•  shares were acquired by a connected person (so that section 83(1) applies), 

•  the shares were disposed of by the connected person otherwise than by a 
bargain at arm’s length (so that section 83(2) applies), and 

•  during the period when the connected person is deemed to continue to have 
beneficial interest in the shares another person receives a section 80 benefit (so 
that the second limb of section 83(4) applies). 

The difficulty is that the first limb of section 83(4) does not seem apt to ensure that 
the benefit treated as received by the connected person is deemed to have been 
received by the director or employee.  It only applies where a benefit is received by 
the connected person in circumstances within section 80.  Chief among those 
circumstances are receipt of the benefit “by reason of his ownership of or interest in 
the shares” (see section 80(1)).  However, in the scenario mentioned above the 
connected person would be receiving the benefit not by virtue of his ownership of or 
interest in the shares, but by virtue of the deeming provision in the second limb in 
section 83(4). 

Despite the deficiencies in the wording of section 83(4) which this analysis reveals, 
the Inland Revenue have proceeded on the basis that that provision must have been 
intended to cover the scenario mentioned above.  In rewriting the opening provisions 
of section 80 of FA 1988 in clause 457 of the Bill, subsection (2) of clause 457 (which 
deals with the recipients of benefits for the purposes of the clause) contains a 
paragraph (c) that is drafted in such a way as to ensure that that scenario is covered in 
the Bill. 

This change is in principle adverse to some taxpayers but it is expected to have no 
practical effect as it is in line with current practice. 

Change 115: Share-related income: post-acquisition benefits from shares: 
restriction of liability to tax on special benefits from shares: clause 460 
This corrects a defect in the provisions restricting liability to tax on special benefits 
from shares. 

Section 80(1) of FA 1988 (charge on special benefits from shares) imposes a charge 
to tax on a director or employee receiving a special benefit from shares by virtue of 
his ownership of or interest in the shares. Section 80(1A) to (3A) explain what are 
“special benefits” for the purposes of the section. 

Section 80(5) restricts the operation of the charge to tax: it is only to apply if the 
person receiving the benefit has been a director or employee of the company referred 
to in section 80(1) or another company mentioned in section 80(5). 
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The difficulty with this wording is that no company is actually mentioned in section 
80(1). But it is thought that section 80(5) must have been intended to refer to the 
company whose shares are mentioned in section 80(1). Section 80(5) has therefore 
been rewritten in a way that corrects this defect: see clause 460 of the Bill. 

This change simply corrects a technical defect. It is expected to have no practical 
effect as it is in line with current practice. 

Change 116: Share-related income: post-acquisition benefits from shares: duty 
to provide information: clause 465 
This modifies the requirements to provide information about share acquisitions for the 
purposes of the provisions which charge to tax post-acquisition benefits from shares. 

These requirements are modified in two different ways– 

•  by expressly applying them to acquisitions of additional shares and the issue of 
new shares in a reorganisation (see (A) below); 

•  by excluding them in a case where an acquisition of shares has already been 
notified to the Inland Revenue under another provision (see (B) below). 

(A) Section 85(1) of FA 1988 requires a director or employee who acquires shares (or 
an interest in shares) by reason of his office or employment to give particulars of the 
acquisition to the inspector within 92 days of the end of the tax year in which it 
occurs. 

It seems clear that, in order for all acquisitions of shares relevant for the purposes of 
Chapter 2 of Part 3 of FA 1988 to be notified to the Inland Revenue, this requirement 
should apply not only to an original acquisition of shares but also to an acquisition of 
additional shares under section 82(1) of FA 1988 and to the issue of new shares in a 
reorganisation under section 82(3) of that Act. 

Indeed, section 82(2)(a) of that Act has this result in relation to additional shares by 
virtue of requiring such shares to be treated for the purposes of the Chapter (which 
include the information requirements of section 85(1)) as having been acquired by the 
director or employee by reason of his office or requirement. There is a difficulty 
however, in that the acquisition of additional shares is deemed by section 82(2)(a) to 
take place at the same time as the acquisition of the original shares. This might 
suggest that the time limit for providing the information about the additional shares is 
92 days from the end of the tax year in which the original shares were acquired. This 
would be inappropriate and it could be argued that section 85(1) simply does not work 
in relation to additional shares. However, the accepted view is that the intended time 
limit is intended to run by reference to the tax year in which the additional shares are 
acquired. 
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A similar view is taken as regards the operation of the requirement in connection with 
the issue of new shares in a reorganisation. 

Sections 82(2) and 85(1) of FA 1988 have been rewritten in such a way as to ensure– 

•  that the information requirements will apply to additional shares and new 
shares: see clause 465(2) of the Bill; 

•  that the time limit will run from the end of the tax year in which the additional 
shares are acquired: see clause 461(2)(b) of the Bill (under which the deeming 
provision as to the time of acquisition of the shares does not apply in relation 
to clause 465 of the Bill). 

(B) There is currently an element of duplication between section 85(1) of FA 1988 
(see above) and sections 136(6) and 140G(1) of ICTA in that a particular acquisition 
of shares may be required to be notified to the Inland Revenue under both section 
85(1) and one of the other provisions. The Inland Revenue do not currently insist on 
multiple notifications. 

Section 85(1) has been rewritten in clause 465 of the Bill; and subsection (5) of clause 
465 excludes the requirement to notify an acquisition under that clause if it has 
already been notified under the provisions rewriting section 136(6) or 140G (i.e. 
under clause 432 or 486 of the Bill). 

(C) In addition it should be mentioned that, in rewriting section 85(1) in clause 465, 
the reference to “the inspector” has been replaced by a reference to “the Inland 
Revenue” (and a similar change has been made in rewriting section 85(2) in clause 
466). This is dealt with in Change 158. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 117: Share-related income: post-acquisition benefits from shares: 
meaning of “interest in shares”: clause 470 
This excludes share options from the meaning of “interest in shares” in the provisions 
charging post-acquisition benefits from shares. 

Chapter 2 of Part 3 of FA 1988 imposes various charges to tax where a person has 
acquired shares or an interest in shares. Technically, a share option, which is a right 
to acquire shares, could be regarded as an interest in shares. However, it is not thought 
that Chapter 2 was intended to apply where a share option is acquired, and the Inland 
Revenue have never sought to apply the Chapter in such cases. 
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Clause 470(1) (which defines various expressions for the purposes of the provisions 
rewriting Chapter 2) therefore contains a definition of “interest in shares” that 
expressly excludes share options. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 118: Share-related income: share options: application of rule about the 
employment by reason of which a share option was granted to the charge in 
clause 477: clause 473(1) 
This introduces a rule that the charge under clause 477 of the Bill (charge on 
employee where option exercised, assigned or released by another person) does not 
apply to a share option if any earnings from the office or employment by reason of 
which it was granted were not general earnings to which clause 15 or 21 of the Bill 
applies. 

There are two charges to tax in section 135 of ICTA. One is in subsection (1) and it 
arises “where a person realises a gain by the exercise, or by the assignment or release, 
of a right to acquire shares in a body corporate obtained by that person as a director 
or employee of that or any other body corporate”. Section 140(1) of ICTA gives the 
meaning of the phrase “obtained by a person as a director or employee”. Under 
section 140(1) of ICTA one of the requirements is that the right to acquire shares has 
been granted by reason of the person’s office or employment as a director or 
employee of a body corporate who is chargeable to tax in respect of that office or 
employment under Case I of Schedule E. Section 140(1) of ICTA therefore prevents 
there being a charge to tax under section 135(1) of ICTA if the employee or director 
by reason of whose office or employment the share option was granted was not 
chargeable to tax in respect of the office or employment under Case I. 

The second charge to tax in section 135 of ICTA is in subsection (6). It provides that, 
if the conditions in paragraph (a) or (b) of the subsection are met, “…a person shall, in 
the case of a right granted by reason of his office or employment, be chargeable to tax 
under this section in respect of a gain realised by another person”. The phrase 
“obtained by that person as a director or employee” is not used in that subsection, so 
section 140(1) of ICTA does not apply. There is nothing in section 135(6) of ICTA or 
elsewhere to limit the offices and employments to those in respect of which the 
employee or director is chargeable to tax under Case I. Accordingly, there is nothing 
to restrict the charge under section 135(6) of ICTA to share options granted to 
directors and employees who are chargeable to tax under Case I in respect of their 
offices and employments. 

In practice, charges to tax under section 135(6) of ICTA are not imposed unless the 
director or employee concerned is so chargeable to tax. Otherwise an employee who 
is chargeable to tax in respect of his office or employment under Case II or III of 
Schedule E and who exercised a share option would not be liable to tax under section 
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135(1) of ICTA because of section 140(1) of ICTA but if the share option had been 
granted to his wife and she had exercised it, he would be liable under section 135(6) 
of ICTA. 

Clause 473(1) of the Bill reflects the practice by including clause 477 (based on 
section 135(6) of ICTA) in the clauses which do not apply to a share option granted 
by reason of a person’s office or employment if any earnings from the office or 
employment were not general earnings to which clause 15 or 21 applies. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 119: Share-related income: share options: value of longer-term option 
for purposes of liability to tax in respect of receipt: clause 475(2) 
This limits the value of a share option for the purposes of liability to tax in respect of 
its receipt. 

Section 135(5)(b) of ICTA provides for the value of a share option for the purposes of 
a charge to tax in respect of its receipt. It provides that the value is “not less than” the 
market value of certain shares. In practice, there have been very few occasions on 
which the Inland Revenue have argued for a figure higher than market value. 

Clause 475(2) of the Bill is based on section 135(5)(b) of ICTA. The words “not less 
than” have been left out so that the value of the share option can no longer be greater 
than the market value of the shares. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 120: Share-related income: share options: value of longer-term option to 
acquire convertible shares: clause 475(2) 
This removes one of the alternatives in the rule for valuing an option to acquire 
convertible shares for the purposes of liability to tax in respect of the receipt of the 
option. 

Section 135(5)(b) of ICTA provides for the value of a share option for the purposes of 
liability to tax in respect of its receipt. It provides that the value is not less than the 
market value of certain shares. These shares are either the shares which may be 
acquired by the exercise of the share option or shares for which those shares may be 
exchanged. 

The second option will only be available if the shares which are acquired by the 
exercise of the share option may be exchanged for other shares, that is if they are 
convertible shares. In such a case, section 135(5)(b) of ICTA contains no guidance as 
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to which value should be used, that of the shares that may be acquired by the exercise 
of the option or that of the shares for which those shares may be exchanged. 

In practice the value of the shares which may be obtained on exchange is used where 
it is higher than the value of the shares which may be acquired by the exercise of the 
share option. Clause 475(2) of the Bill reflects this practice by specifying that “MV is 
the higher of” the two values set out in paragraphs (a) and (b) of the definition of MV. 

This change is adverse to some taxpayers in principle but is expected to have no 
practical effect as it is in line with current practice. 

Change 121: Share-related income: share options: exception where share option 
exercised, assigned or released by certain people after the death of the person to 
whom it was granted: clause 477(4) 
This involves the creation of a new statutory exception from the charge to tax in 
clause 477 of the Bill (charge on employee where option exercised, assigned or 
released by another person). 

Section 135(6) of ICTA imposes a charge to tax under Schedule E on a person in 
certain circumstances where a share option granted by reason of that person’s office 
as a director or employment is exercised, assigned or released by another person. 
Generally, the Inland Revenue do not enforce this charge if the share option is 
exercised by the personal representatives of the person to whom it was granted. In 
some circumstances, this concession is also extended to a person who inherits the 
share option under a will. These practices are described in the booklet IR16 and in 
para.3.19 of the Share Schemes Manual. 

Clause 477(4) of the Bill reflects these practices but also extends the exception to any 
person on whom the option devolves under a testamentary disposition or on an 
intestacy or partial intestacy. 

The effects of this change are also referred to in part (C) of Change 129. 

This change is in taxpayers’ favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 122: Share-related income: share options: amount of charge to tax under 
Case VI of Schedule D: clause 477(6) 
This reduces the amount of the charge to tax under Case VI of Schedule D which 
arises when a share option is exercised, assigned or released by a person who acquired 
the option when the person by reason of whose office as a director or employment it 
was granted was divested of it by operation of law. 
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Section 135(6) of ICTA imposes a charge to tax under Schedule E on a person in 
certain circumstances where a share option granted by reason of that person’s office 
as a director or employment is exercised, assigned or released by another person. The 
circumstances are set out in paragraphs (a) and (b) of section 135(6) of ICTA. The 
circumstances in section 135(6)(b) of ICTA are where the other person acquired the 
right otherwise than by or under an assignment made by way of a bargain at arm’s 
length and where the two are connected persons. 

Section 135(7) of ICTA provides that, “A person shall not be chargeable to tax by 
virtue of subsection (6)(b) above in respect of any gain realised by another person if 
the first-mentioned person was divested of the right by operation of law …but the 
other person shall be chargeable to tax in respect of the gain under Case VI of 
Schedule D.” 

Where a person is chargeable to tax under section 135(6) of ICTA in the 
circumstances in paragraph (b) of that subsection, the effect of the full-out words at 
the end of that subsection is that the amount of the gain is treated as reduced by the 
amount of any gain realised by a previous holder on an assignment of the right. It is 
not clear whether their effect is also to reduce the amount of the gain for the purposes 
of the charge to tax under Case VI of Schedule D. It is the practice to reduce the 
amount of the gain for this purpose. 

Clause 477(6) of the Bill reflects this practice and provides that the amount of the 
charge under Case VI of Schedule D is the amount of the gain in a case within the 
provisions of the Bill that are based on section 135(6)(b) of ICTA. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 123: Share-related income: share options: deductions for the amount of 
the liability to tax in respect of the receipt of the share option: clause 478(2) and 
(3) 
This prevents double taxation where there was liability to tax in respect of the receipt 
of a share option and an amount counts as employment income under clause 477 of 
the Bill in respect of the exercise, assignment or release of the share option by a 
person other than the person by reason of whose office or employment the option was 
granted. 

Section 135(5) of ICTA provides: 

“Where such a right as is mentioned in subsection (1) above is obtained as mentioned therein and is 
capable of being exercised later than ten years after it is obtained, and the receipt of the right is 
chargeable to tax under any other provision of the Tax Acts, then– 
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(a) the amount so charged shall be deducted from any amount which is chargeable under 
subsection (1) above by reference to the gain realised by the exercise, assignment or release of that 
right; and …”. 

Section 135(5)(a) of ICTA does not provide for a deduction where the charge is under 
section 135(6) of ICTA (charge on a person where share option granted by reason of 
the person’s office as a director or employment is exercised, assigned or released by 
another person). If the charge is under section 135(6) of ICTA, there is no provision 
permitting the deduction of any liability to tax in respect of the receipt of the share 
option. 

In order to prevent double taxation in such a case, clause 478(2) of the Bill provides 
for deductions in respect of such a liability where the charge is under clause 477 of 
the Bill (based on section 135(6) of ICTA), as well as where it is under clause 476 
(based on section 135(1) of ICTA). Clause 478(3) of the Bill prevents an amount 
being deducted if clause 476 or 477 of the Bill has already applied to the share option 
by virtue of an earlier event and the amount was deducted on that occasion. This 
exception is to prevent double deductions. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with the practice since the amendment of section 135(5)(a) of 
ICTA by FA 2002. 

Change 124: Share-related income: share options: requiring an apportionment 
of consideration to be reasonable as well as just: clause 484(2) 
This alters the rule for the apportionment of consideration so that the apportionment 
has to be reasonable, as well as just. 

The full-out words at the end of section 135(3) of ICTA require a just apportionment 
to be made of any entire consideration given for the grant of the share option and 
other share options or for the grant of the share option and for something else. It is 
now the practice in new tax legislation to require an apportionment to be just and 
reasonable. For example, section 140B of ICTA, which contains a similar rule in 
relation to interests in shares which are only conditional, requires the apportionment 
of consideration to be just and reasonable. There is no reason why some 
apportionments required by the Bill should be made on a just basis and others on a 
just and reasonable basis.  It is desirable that they should all be done on the same 
basis. 

Accordingly, clause 484(2) of the Bill (based on the full-out words at the end of 
section 135(3) of ICTA) reflects the practice in newer tax legislation and requires an 
apportionment of consideration to be reasonable, as well as just. 

This change makes a minor amendment to an existing rule, but is expected to have 
no practical effect as it is in line with current practice. 
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Change 125: Share-related income: share options: correcting consolidation error 
in section 136(2)(b) of ICTA: clause 485(5)(b) and corresponding provisions 
This corrects a consolidation error in section 136(2)(b) of ICTA. 

Section 136(2) of ICTA deals with cases where one share option is exchanged for 
another. It requires transactions to be treated as a single transaction whereby a share 
option is assigned for a consideration which consists of or comprises the other share 
option, where the conditions in paragraphs (a) and (b) of the subsection are met. The 
condition in section 136(2)(b) is that “any of those transactions was effected under 
arrangements to which two or more persons holding rights in respect of which tax 
may be chargeable under this section were parties”. 

In fact, no tax is chargeable under section 136 of ICTA so no such rights exist. The 
provision should refer to “persons holding rights in respect of which tax may be 
chargeable under section 135”. The problem results from consolidation. Before 
consolidation the provision from which section 136(2) of ICTA was derived and the 
provisions from which section 135 of ICTA were derived were all part of section 186 
of the Income and Corporation Taxes Act 1970. When that section was split into two 
on consolidation, the need to change “this section” to “section 135” was overlooked. 
This has not been a problem in practice. 

Clause 485(5)(b) of the Bill is based on section 136(2)(b) of ICTA, but as if the 
consolidation error had not been made. Accordingly, clause 485(5)(b) refers to 
“persons holding share options, in respect of which there may be liability to tax under 
this Chapter”. 

Section 136(2) of ICTA is applied in relation to conditional interests in shares and 
convertible shares by sections 140B(7) and 140E(7) of ICTA. Accordingly, there are 
similar changes in clauses 430(4) and 443(4) of the Bill, which are respectively based 
on sections 140B(7) and 140E(7). 

This change simply corrects a technical defect. It is expected to have no practical 
effect as it is in line with current practice. 

Change 126: Share-related income: share incentive plans: no charge on increase 
in value of shares of dependent subsidiary: clause 495 
This clarifies the operation of the exemption from tax that is available to a participant 
in a share incentive plan in respect of an increase in value of shares of a dependent 
subsidiary. 

Paragraph 80(3) of Schedule 8 to FA 2000 provides that a participant in a share 
incentive plan (a “SIP”) is not chargeable to tax under section 79 of FA 1988 (charge 
on increase in value of shares of dependent subsidiaries) in respect of any shares that 
are subject to the SIP at the time when the chargeable increase is determined under 
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section 79. That time (“the appropriate time”) may be the time when the shares are 
sold or some other time specified in section 79(2) or (3). 

There is a difficulty with the current wording of paragraph 80(3). If the appropriate 
time is the time when the shares are sold, it is debatable whether they are still subject 
to the SIP at that time: paragraph 122(1) and (3) of Schedule 8 to FA 2000 have the 
effect that shares cease to be subject to a SIP at the time when they are sold. 
Nevertheless, it seems clear that the exemption under paragraph 80(3) must have been 
intended to cover these circumstances, and the Inland Revenue have always accepted 
that it does. 

In rewriting paragraph 80(3) in clause 495 of the Bill the words “or immediately 
before” have been inserted in subsection (1) of that clause. The result is that the 
exemption will be available in respect of shares that are subject to a SIP “at or 
immediately before the appropriate time”. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 127: Share-related income: share incentive plans: no charge in respect of 
incidental expenditure: clause 499 
This extends the exemption from tax that is available to employees in respect of 
incidental expenditure incurred in operating a share incentive plan. 

Paragraph 78(3) of Schedule 8 to FA 2000 provides that incidental expenditure of the 
trustees or the employer in operating a share incentive plan (a “SIP”) is not treated as 
giving rise to any charge to income tax on employees. There is a difficulty with this 
wording because “the employer” may or may not be the company that established the 
SIP, depending on the circumstances. If “the employer” is not the company that 
established the SIP, then the exemption conferred by paragraph 78(3) of Schedule 8 
will not cover incidental expenditure incurred by that company in operating the plan. 

In rewriting paragraph 78(3) in clause 499 of the Bill this omission has been corrected 
by referring to incidental expenditure of the trustees and of the company which 
established the plan or (if different) the employer. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 128: Share-related income: share incentive plans: identification of shares 
ceasing to be subject to plan: clause 508 
This extends to dividend shares the rules for deciding the order in which a 
participant’s shares are to be regarded as ceasing to be subject to a share incentive 
plan. 
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Paragraph 122(6) of Schedule 8 to FA 2000 contains rules for deciding the order in 
which a participant’s shares are to be regarded as ceasing to be subject to a share 
incentive plan (a “SIP”). The primary rule is that shares are to be taken as ceasing to 
be subject to a SIP in the order in which they were awarded to the participant. There is 
a further rule, which is also drafted in terms of shares being “awarded”. 

The difficulty with these references to shares being “awarded” is that, while (as a 
result of paragraph 3 of Schedule 8) it is appropriate to refer to an award of free, 
matching or partnership shares, this terminology is not used in the Schedule in 
relation to dividend shares. (Paragraph 56 of the Schedule contemplates that dividend 
shares will be acquired on behalf of, or appropriated to, a participant.) 

Nevertheless it seems clear that the intention behind paragraph 122(6) is that all of a 
participant’s shares should be pooled, and that those shares should be regarded as 
ceasing to be subject to the SIP on a “first in/first out” basis. This accords with the 
Inland Revenue’s practice. 

In rewriting paragraph 122(6) in clause 508 of the Bill, a special gloss explaining the 
meaning of “awarded” in relation to dividend shares has therefore been included in 
subsection (2) of that clause. 

This change is a clarification with no tax effects either in principle or in practice. 

Change 129: Share-related income: SAYE option schemes and CSOP schemes: 
no charge in respect of exercise of options: clauses 519 and 524; Schedule 6, 
paragraph 221 
This clarifies the time limits that apply to tax-exempt exercises of options obtained 
under approved share option schemes. 

(A) Section 185(3) and (4) of ICTA apply to a savings-related share option scheme (a 
“SAYE option scheme”). They have the effect that income tax is not chargeable in 
respect of the exercise of a share option obtained by an employee under a SAYE 
option scheme if– 

•  it is not exercised within 3 years of its being obtained; or 

•  it is exercised within 3 years of its being obtained but it is not so exercised by 
virtue of a provision included in the scheme pursuant to paragraph 21 of 
Schedule 9 to ICTA (which allows for exercises to take place following 
changes in the status of the employer company). 

Section 185(3) and (4) of ICTA have been rewritten in a way that ensures that the 3-
year period during which an exercise of an option obtained under a SAYE option 
scheme may not be tax-exempt begins with the day on which the option was obtained 
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rather than with the following day. See clause 519(2) and (3) and clause 520(1) of the 
Bill. 

Clause 519(2) and (3) are also applied in paragraph 10 of Schedule 7D to TCGA 1992 
(inserted by paragraph 221 of Schedule 6 to the Bill) which deals with capital gains 
tax consequences of the exercise of an option under an approved SAYE option 
scheme. 

(B) Section 185(3) and (5) of ICTA apply to share option schemes other than a 
savings-related one (a “CSOP scheme”). They have the effect that income tax is not 
chargeable in respect of the exercise of a share option obtained by an employee under 
a CSOP scheme if– 

•  the period beginning with his obtaining the option and ending with the exercise 
is not less than 3, nor greater than 10, years; and 

•  it is not exercised within 3 years of the date of a previous tax-exempt exercise 
of an option obtained under a CSOP scheme. 

Section 185(3) and (5) of ICTA have been rewritten in clause 524(2) and (3) in a way 
that ensures that, as regards the period of not less than 3 nor more than 10 years 
during which an exercise of an option obtained under a CSOP scheme may be tax-
exempt– 

•  the 3 years begins with the day on which the option was obtained rather than 
with the following day; and 

•  the 10 years in effect begins with the following day. 

In addition, clause 524(2)(b) of the Bill makes it clear that the three-year period 
during which there must not have been a previous tax-exempt exercise of an option is 
a period of 3 years ending with the date on which the current option is exercised. 

The extension of the 10-year period will be consistent with the 10-year period within 
which a tax-exempt exercise of an option acquired in accordance with Schedule 14 to 
FA 2000 (enterprise management incentives) may occur. 

Clause 524(2) of the Bill is also applied in paragraph 13 of Schedule 7D to TCGA 
1992 (inserted by paragraph 221 of Schedule 6 to the Bill) which deals with capital 
gains tax consequences of the exercise of an option under an approved CSOP scheme. 

(C) It may be mentioned that section 185(3) of, and paragraph 27(3) of Schedule 9 to, 
ICTA currently make provision for tax-exempt exercises of options obtained under a 
CSOP scheme where they are exercised after the death of the option holder and within 
10 years of his obtaining them. This has not been rewritten because the Bill contains a 
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general exemption from tax on the exercise of an option by the holder’s personal 
representatives etc: see Change 121. 

Nothing in section 185 of, or Schedule 9 to, ICTA expressly deals with the tax 
position where options obtained under an SAYE scheme are exercised after the death 
of the option holder. But it may be inferred that any exercise of such an option that is 
made in accordance with the scheme (see paragraph 18 of Schedule 9) will be tax-
exempt. This will remain the case: as mentioned above, the Bill contains a general 
exemption from tax on the exercise of an option by the holder’s personal 
representatives etc: see Change 121. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 130: Share-related income: the EMI code: disqualifying events relating 
to employee: clause 535 
This simplifies the “working time” rule that may operate to modify the tax advantages 
available to an employee on the exercise of a share option obtained under the 
provisions relating to enterprise management incentives. 

Part 6 of Schedule 14 to FA 2000 (enterprise management incentives) confers tax 
advantages in respect of the grant and exercise of share options obtained in 
accordance with the Schedule. The tax advantages in respect of the exercise of an 
option may be affected by the occurrence of one of the “disqualifying events” 
mentioned in paragraph 47 of the Schedule. 

Paragraph 47(3) says that a disqualifying event is to be treated as occurring if in any 
tax year the employee’s relevant working time amounts to less than 25 hours a week 
or, if less, 75% of his working time. This rule is supplemented by the detailed 
provisions of paragraph 52 of the Schedule, which require month-by-month 
calculations of the amount of the employee’s working time over the tax year to date. 
If that amount falls below the threshold, a disqualifying event is treated as occurring. 

Those provisions are thought to produce unfair results for employees who work flexi-
time: the hours worked by such employees may in some weeks fall below 25 hours, 
even though on average they would equal or exceed this threshold (see also Change 
176). Further, they do not appear to deal satisfactorily with the circumstances where a 
disqualifying event has been treated as having occurred during a tax year but the 
result of a subsequent calculation is that no disqualifying event should be treated as 
occurring during the year. 

(A) In rewriting paragraphs 47(3) and 52 in clause 535 of the Bill a much simpler 
mechanism has been devised.  The effect of subsections (2) to (6) of clause 535 is that 
a disqualifying event is to be treated as occurring at the end of a tax year if, during 
that year, the average amount per week of the employee’s reckonable time in relevant 
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employment was less than the statutory threshold of 25 hours or (if less) 75% of the 
employee’s working time.  A special rule for the tax year in which the option was 
granted will result in any part of that year which preceded the grant of the option 
being disregarded in calculating this average amount (see subsection (5) of the 
clause). 

(B) In subsection (3) of the clause, the definition of an employee’s “reckonable time 
in relevant employment” follows the definition of “relevant working time” in 
paragraph 52 of Schedule 14 to FA 2000 by referring to time in fact spent on the 
business of the relevant company or the group. In addition it corrects an omission in 
paragraph 52 by referring also to time that would have been so spent but for any of the 
reasons set out in paragraph 26(3)(a) to (d) of Schedule 5 to the Bill (which refer to 
injury, ill-health, maternity leave etc.). 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 131: Share-related income: the EMI code: no charge on acquisition of 
shares as a taxable benefit: clause 540 
This clarifies the scope of the relief available to the holder of a qualifying option from 
the charge to tax on acquisitions of shares at an undervalue. 

Paragraphs 42 to 55 of Schedule 14 to FA 2000 contain provisions relating to the 
income tax effects of the grant or exercise of a qualifying option under the provisions 
relating to enterprise management incentives. 

Paragraph 54 of the Schedule provides that section 162 (1) of ICTA (which imposes a 
charge to tax where an employee acquires shares at an undervalue), as it applies in 
relation to an employee chargeable under Case 1 of Schedule E, does not apply in 
relation to the acquisition of shares by the exercise of a qualifying option. 

This suggests that the residence test (required to determine whether the employee 
would be chargeable under Case 1) applies at the time the option is exercised. 
However, such a construction could result in a charge under section 135 of ICTA 
being removed by the EMI relief in paragraphs 44 to 46 of the Schedule, only to be 
replaced by a charge under section 162(1) of ICTA.  In practice, therefore, the Inland 
Revenue has applied the test at the time of the grant of the option. 

In rewriting paragraph 54 of the Schedule in clause 540, it has been made clear that 
the residence test (now expressed in terms of whether there are general earnings from 
the employment to which clause 15 or 21 of the Bill apply) can be applied at the time 
of the grant, or at the time of the exercise, of a qualifying option. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 
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Change 132: Share-related exemptions: priority share allocations: definitions of 
“director” and “shares”: clause 548 
This introduces definitions of “director” and “shares”. 

Section 68 of FA 1988 is unusual in that it does not contain a definition of “director” 
or “shares”, apart from subsection (5), which includes prospective and former 
directors and employees. 

The definition of “director” must have the same meaning as is applicable in relation to 
the charges to tax which are excluded by section 68 of FA 1988. Any narrower 
definition would narrow the scope of the exemption and any wider definition would 
be unnecessary. The charges to tax in relation to which the exemption in section 68 of 
FA 1988 applies are the charge to tax as emoluments and possibly the charge to tax in 
respect of a notional loan under section 162 of ICTA (employee shareholdings). The 
definition of “director” which applies for the purposes of section 162 of ICTA is in 
section 168(8) and (9) of ICTA and includes shadow directors. Elsewhere in ICTA the 
same definition of “director” is used without the full-out words which bring in shadow 
directors; see ICTA s.136(5)(b). Accordingly, part of the definition in clause 548(1) 
and (2) is based on section 68(5) of FA 1988 but part is new. The new part is based on 
section 168(8) and (9) of ICTA, because this is the widest definition of director that 
could be relevant. 

Section 68 of FA 1988 was enacted to deal with issues arising in connection with 
large-scale offers to public and employees of shares in companies taking over the role 
of nationalised industries. The purpose was to remove a possible tax disadvantage that 
might discourage wider share-ownership. It is therefore thought that “shares” should 
include “stock”, as in Chapters 2, 3, 4 and 5 of Part 7 of the Bill. But it is thought that 
in this context “shares” should not include securities because the purpose behind 
section 68 of FA 1988 was to encourage employees and the public to become 
shareholders, rather than the holders of securities. It is thought that if the intention had 
been to include securities, it would have been necessary to include a definition of 
shares that did so. 

The addition of these definitions to clarify the legislation was approved in 
consultation. 

This change is a clarification with no tax effects either in principle or in practice. 

Change 133: Share-related income: employee benefit trusts: “qualifying 
disposals”: clause 551 
This extends the types of disposals which may be made by a trust without infringing 
its status as an employee benefit trust. 

Paragraph 7 of Schedule 8 to ICTA contains the conditions which must be satisfied by 
a trust if it is to be an employee benefit trust. Paragraph 7 has been repealed for most 
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purposes by FA 1997. But it still applies for the purposes of the “no material interest” 
requirements that must be satisfied by an individual wishing to participate in one of 
the share schemes or other arrangements established under– 

•  Schedule 9 to ICTA (savings-related and other share option schemes), 

•  Schedule 8 to FA 2000 (employee share ownership plans), and 

•  Schedule 14 to FA 2000 (enterprise management incentives). 

Paragraph 7(5) of Schedule 8 to ICTA contains the conditions that a trust must satisfy 
if it is to be an employee benefit trust in relation to a company: 

•  all or most of the employees of the company must be eligible to benefit, and 

•  apart from certain permitted disposals, there must have been no disposals of 
property subject to the trust since 13th March 1989. 

The permitted disposals include disposals of property applied for the benefit of 
“individual employees or former employees of the company” or certain other people 
connected with such employees, such as their spouses or dependants (see paragraph 
7(6)(a) of Schedule 8). 

Although paragraph 7(6)(a) refers to employees “of the company”, it has been the 
practice of the Inland Revenue to extend the benefit of this provision to employees of 
a subsidiary of the company and those connected with them. For this purpose a 
“subsidiary” is understood as being a company controlled by another company 
(“control” having the meaning given by section 840 of ICTA). 

Paragraph 7(6)(a) is rewritten in clause 551(2) of the Bill, and subsection (3) of clause 
551 accordingly provides that each reference to “the company” in clause 551(2) 
includes a reference to a company controlled by the company. (“Control” will have 
the meaning given by section 840 of ICTA as a result of clause 719 of the Bill.) 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 134: Former employees: deductions for liabilities: start of period during 
which payment must be made to be deductible from total income: clause 556(1) 
This makes clear that the period during which a former employee or office holder may 
deduct from total income the amount of certain employment-related liabilities and 
insurance premiums begins with the day following the last day of employment. 
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Under section 92 of FA 1995, a person who has ceased to hold an office or 
employment is entitled to make certain deductions when calculating his total income 
for a year of assessment.  The former employee may deduct– 

•  the amount of any liability incurred in connection with acts or omissions 
relating to the office or employment; and 

•  the premium of any insurance policy taken out to meet liabilities of that kind. 

The period during which a deduction is allowed under section 92 of FA 1995 is set 
out in subsection (2)(a).  The period begins “when [the taxpayer] ceased to hold the 
relevant office or employment”.  This wording leaves scope for doubt about whether 
the period begins on the last day of employment or on the following day. 

Section 92 of FA 1995 is rewritten in Part 8 of the Bill.  Clause 556 sets out the period 
during which the deduction may be made.  Subsection (1)(a) makes clear that the 
period begins with the day following the last day of employment. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 135: Pension income and social security income: person chargeable: 
clauses 572, 579, 582, 592, 597, 600, 618, 622, 636 and 662 
This makes clear that the person who receives or is entitled to certain kinds of pension 
and social security income is the person liable to pay the tax charged on the income. 

These clauses of the Bill concern the following kinds of pension and social security 
income– 

•  clause 572: pensions payable by or on behalf of a person who is in the United 
Kingdom (except those dealt with specifically elsewhere in Part 9); 

•  clause 579: United Kingdom social security pensions; 

•  clause 582: pensions and annuities under approved retirement benefits 
schemes; 

•  clause 592: annuities under former approved superannuation funds; 

•  clause 597: annuities under approved personal pension schemes; 

•  clause 600: income withdrawals from approved personal pension schemes; 

•  clause 618: certain overseas government pensions paid in the United Kingdom; 
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•  clause 622: payments from the House of Commons Members’ Fund; 

•  clause 636: voluntary annual payments; 

•  clause 662: United Kingdom social security income. 

The provisions of ICTA under which tax is charged on these kinds of income do not 
specify who is liable for the tax.  In practice, however, the person who receives or is 
entitled to the income is liable for the tax.  The clauses of the Bill mentioned above 
make this clear.  (Note that in the case of voluntary annual payments – clause 636 – 
the change only concerns payments made by or on behalf of a person who is in the 
United Kingdom.) 

This change has no implications for the amount of tax paid or when it is paid. It is 
concerned with the person who is liable for the tax. It is expected to have no 
practical effect as it is in line with current practice. 

Change 136: marine pilots’ benefit fund: unauthorised payments: clause 587 
This introduces a specific tax charge on a member of a marine pilots’ benefit fund 
who receives an unauthorised payment from the fund. 

Section 607 of ICTA allows the Board to approve a marine pilots’ benefit fund as if it 
were an approved retirement benefits scheme. Clause 587 of this Bill deals with this 
by providing that in Chapter 6 of Part 9 the expression “ approved retirement benefits 
scheme” includes a marine pilots’ benefit fund approved under section 607. 

If an approved retirement benefits scheme makes an unauthorised payment that 
payment is taxed under Schedule E by section 600 of ICTA. In the Bill that charge is 
under clause 583. 

If a marine pilots’ benefit scheme approved under section 607 of ICTA makes an 
unauthorised payment tax is charged under Schedule D Case VI by 
section 607(3)(b)(iv) of ICTA. The Bill repeals section 607(3)(b)(iv) of ICTA. The 
effect of the repeal is that an unauthorised payment is taxed as pension income under 
clause 583. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 137: Approved personal pension schemes: annuities: income chargeable: 
clause 596 
This makes clear that the amount of a personal pension scheme annuity on which tax 
is charged is the amount received in the tax year. 
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Section 648A of ICTA taxes annuities acquired using funds held for the purposes of 
an approved personal pension scheme.  The tax is charged under Schedule E.  Section 
648A does not specify how to determine the amount of the annuity on which tax is 
charged; nor does any other provision of ICTA or any other Act.  In practice, tax is 
charged on the amount of the annuity received in each tax year. 

Clause 596 of the Bill makes clear that tax is charged on the amount received in the 
tax year. 

This change is concerned with the amount of income liable to tax in a particular 
year. It is expected to have no practical effect as it is in line with current practice. 

Change 138: Other employment-related annuities: income chargeable: foreign 
annuities: clause 613 
This ensures that 10% can be deducted when calculating what amount of certain 
foreign annuities is to be taxed and also that retrospective payments of these annuities 
can be spread out over previous tax years when calculating tax liability. 

Sections 65(2) and 585(2) of ICTA both concern pensions taxable under Schedule D, 
Case V.  Schedule D, Case V taxes foreign income and so most pensions arising 
outside the United Kingdom are taxed under it. 

Under section 65(2) of ICTA, the amount of the pension which is taxed under 
Schedule D, Case V is reduced by 10%. 

Section 585(2) of ICTA concerns any pension (or increase in a pension) taxed under 
Schedule D, Case V which is granted retrospectively (i.e. granted for a period before 
the time of the grant).  The pension (or increase) is treated as arising in the period for 
which it is granted, not at the time when it is actually granted.  This may allow the 
pensioner’s liability to tax on the retrospective payment to be spread out over more 
than one tax year. 

Section 65(2) and section 585(2) both refer only to pensions, not to annuities.  
However, certain kinds of annuities taxed under Schedule D are in the nature of 
pensions.  In cases where annuities like these arise outside the United Kingdom (and 
so are also taxed under Case V), the practice of the Inland Revenue is to allow 
sections 65(2) and 585(2) to be applied. 

The following provisions of Part 9 of the Bill (pension income) provide for tax to be 
charged on those Schedule D annuities which are in the nature of pensions– 

•  clause 609: annuities for the benefit of dependants; 

•  clause 610: annuities under sponsored superannuation schemes; and 
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•  clause 611: annuities in recognition of another person’s services. 

In cases where these annuities arise outside the United Kingdom, the amount which is 
taxed is determined in accordance with clause 613 of the Bill.  This clause applies 
certain provisions of ICTA, including sections 65 and 585 (see clause 613(1)(a) and 
(c)).  Clause 613(4) makes clear that when sections 65 and 585 apply for these 
purposes, the references in sections 65(2) and 585(2) to pensions are to be read as 
references to these kinds of annuity. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 139: Pension income: return of surplus employee additional voluntary 
contributions: clause 623 
This introduces a specific tax charge on a member of a retirement benefits scheme if 
additional voluntary contributions are returned because they exceed the limits allowed 
under Inland Revenue approval rules. 

A retirement benefits scheme which is approved by the Inland Revenue gains certain 
tax advantages: contributions to the scheme attract tax relief and the investment 
income of the scheme is exempt from tax.  A scheme must comply with various rules 
before it can be approved by the Inland Revenue.  One of these rules imposes a limit 
on the total benefits available to members.  A member can boost the benefits available 
to him by making additional voluntary contributions (AVCs).  If a scheme does 
particularly well it is possible, as a result of the AVCs, for the total benefits available 
to the member to exceed the Inland Revenue limits.  If this happens, the scheme 
administrator must return the surplus to the member. 

If there is such a duty to return surplus AVCs, section 599A(2) of ICTA imposes a tax 
charge on the scheme administrator.  Under section 599A(5) of ICTA, the amount 
received by the member is treated for the purposes of calculating total income as if it 
were chargeable under Schedule D, Case VI (but the amount is treated as having been 
received after deduction of basic rate income tax). 

Under clause 623 of the Bill, surplus AVCs which are returned by the scheme 
administrator are to be taxed as pension income of the member.  Rather than treating 
the amount returned as if it were chargeable under Schedule D, Case VI (as ICTA 
does), the Bill therefore provides for it to be taxed as pension income. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 140: Pension income: exemption for certain lump sums: clause 637 
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This makes clear that lump sums provided under retirement annuity contracts are 
exempt from income tax provided they are within section 620(3) of ICTA. 

Under section 189 of ICTA, lump sums provided under certain approved pension 
schemes are exempt from tax under Schedule E.  There is no provision exempting 
lump sums provided under retirement annuity contracts from tax.  However, it is not 
intended that such lump sums should be taxed if they are within section 620(3) of 
ICTA. 

Clause 637 of the Bill rewrites section 189 of ICTA.  Clause 637 includes retirement 
annuities in the list of schemes which attract the exemption. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 141: Pension income: exemptions: wounds and disability pensions: 
clause 641(1) 
This extends the exemption from income tax which applies to various military or war-
related wounds and disability pensions to pensions payable under schemes under the 
Pensions (Navy, Army, Air Force and Mercantile Marine) Act 1939. 

Under section 315 of ICTA, various kinds of pensions payable to former members of 
the armed forces or payable under certain schemes relating to war injuries are exempt 
from income tax.  The pensions which attract this exemption are listed in section 
315(2). 

Section 315 does not apply to disablement pensions payable under schemes made 
under section 3, 4 or 5 of the Pensions (Navy, Army, Air Force and Mercantile 
Marine Act) 1939.  However, the practice of the Inland Revenue is to exempt 
pensions of this kind from income tax (see paragraph 840 of the Revenue’s internal 
guidance on assessment procedures – AP840). 

Clause 641 of the Bill rewrites section 315 of ICTA.  Clause 641 applies to 
disablement pensions payable under the 1939 Act (see clause 641(1)(g)).  This 
ensures that pensions of this kind are exempt from income tax. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 142: Pension income: exemptions: disablement pensions: clause 644 
This gives statutory effect to ESC A62 (pensions to employees disabled at work). 

ESC A62 concerns pensions which are paid to a person who has had to leave an office 
or employment because of disablement attributable either to the duties of the office or 
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employment, or to war injuries.  The concession exempts pensions of this kind from 
income tax. 

Clause 644 gives statutory effect to the concession. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 143: United Kingdom social security income: incapacity benefit taxable: 
clause 660 
This makes clear that incapacity benefit is taxable. 

Incapacity benefit replaced sickness benefit, invalidity benefit and invalidity pension 
(“the old benefits”) with effect from the 13th April 1995. 

The old benefits were payable under– 

•  Part 2 of the Social Security Contributions and Benefits Act 1992 (“SSCBA”); 
and 

•  Part 2 of the Social Security Contributions and Benefits (Northern Ireland) Act 
1992 (“SSCB(NI)A”). 

Section 617(1) of ICTA taxes benefits payable under Part 2 of those Acts; but section 
617(1)(a) excepts certain benefits from the charge.  The old benefits were amongst 
those excepted.  Accordingly, the old benefits were not subject to income tax under 
section 617(1).  This was in line with government policy at that time. 

Section 617(2)(c) of ICTA goes on to provide that benefits excepted from the section 
617(1) charge by virtue of section 617(1)(a) are not to be treated as income for any 
purpose of the Income Tax Acts.  This meant that the old benefits could be completely 
ignored for income tax purposes.  Again this was in line with government policy at 
that time. 

Incapacity benefit was introduced by the Social Security (Incapacity for Work) Act 
1994.  This Act introduced incapacity benefit by amending Part 2 of SSCBA and Part 
2 of SSCB(NI)A.  It repealed the provisions relating to the old benefits and inserted 
provisions relating to incapacity benefit. 

Government policy was that incapacity benefit (with some exceptions) should be 
subject to income tax.  Accordingly, section 139(1) of FA 1994 provides for the 
benefit to be taxed. 

Because incapacity benefit is payable under Part 2 of SSCBA and Part 2 of 
SSCB(NI)A, it is caught by the charge under section 617(1) of ICTA.  As section 
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139(1) of FA 1994 had introduced a specific charge on the benefit, this would have 
given rise to a double charge. 

However, section 13(2) of the Social Security (Incapacity for Work) Act 1994 
provides that any reference in any enactment to any of the old benefits is to be 
construed as a reference to incapacity benefit.  This means that the references in 
section 617(1)(a) to the old benefits are now construed as references to incapacity 
benefit.  The consequence is that incapacity benefit is not, in fact, charged to tax 
under section 617(1).  This prevents any double charge. 

It appears that the effect of section 617(2)(c) was overlooked at this time.  As 
mentioned above, this provision says that any benefit which is excepted from the 
section 617(1) charge by virtue of section 617(1)(a) is not to be treated as income for 
any income tax purpose.  Because incapacity benefit falls within section 617(1)(a), 
section 617(2)(c) disregards it for all income tax purposes.  This is in conflict with the 
charging provision in section 139(1) FA 1994. 

Government policy when incapacity benefit was introduced was that it should be 
taxable.  This has remained the case ever since.  Inland Revenue practice has always 
been to tax incapacity benefit under section 139(1) of FA 1994. 

Incapacity benefit is included in the table of United Kingdom social security benefits 
which are taxed under Part 10 of the Bill (see clause 660).  This resolves the apparent 
conflict between section 617 of ICTA and section 139 of FA 1994. 

This change is in principle adverse to some taxpayers but it is expected to have no 
practical effect as it is in line with current practice. 

Change 144: United Kingdom social security income: exemptions: income 
support: taxable maximum: basis of calculation: clause 668 
This changes the method of calculating the maximum amount of income support 
which is taxable in cases where the income support is paid for a period of less than a 
week. 

Income support is taxed under section 151 of ICTA.  If the amount of income support 
paid is in excess of a certain amount (known as the taxable maximum), the excess is 
not taxed.  The taxable maximum is determined in accordance with section 151(6) to 
(8) of ICTA. 

The taxable maximum is determined by reference to a period of a week.  However, 
income support can be paid for less than a week.  In such a case, section 151(5) of 
ICTA provides for the taxable maximum for a week to be scaled down 
correspondingly.  For each day of the week that income support is paid, 1/6th of the 
weekly taxable maximum is allowed. 
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The use of a fraction of 1/6th (rather than 1/7th) in making this reduction was probably 
carried forward from the calculations used for unemployment benefit and 
supplementary benefit.  Regulation 73 of the Income Support (General) Regulations 
1987 (S.I. 1987/1967), which explains how to calculate income support for part of a 
week, uses a fraction of 1/7th.  The corresponding provisions relating to jobseeker’s 
allowance (section 151A of ICTA and regulation 150 of the Jobseeker’s Allowance 
Regulations 1996 (S.I. 1996/207)) also use a fraction of 1/7th. 

Clause 668 of the Bill rewrites the legislation for calculating the taxable maximum.  It 
uses a fraction of 1/7th (see subsection (3), step 3). 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 145: Social security income: foreign benefits: introduction of charge to 
tax: clause 678 
This introduces an explicit charge to tax on foreign social security benefits. 

Foreign social security benefits are taxed under Schedule D, Case V. This is because 
the benefits arise from rights under foreign social security law and those rights are 
“possessions out of the United Kingdom”. However there is no explicit charge to tax 
on foreign social security benefits. 

Part 9 of the Bill imposes the charge to tax on “social security income”.  “Social 
security income” is defined in clause 657(2) to include “foreign benefits to which 
clause 678 applies”.  That clause applies to foreign benefits which are substantially 
similar in character to the UK benefits charged as social security income.  The Bill 
therefore imposes an explicit charge on foreign benefits.  This is intended to make the 
charge on benefits of this kind clearer. 

This change is in principle adverse to some taxpayers but it is expected to have no 
practical effect as it is in line with current practice. 

Change 146: Social security income: foreign benefits: exemptions: clause 681 
This gives statutory effect to ESC A24 (foreign social security benefits) by exempting 
a foreign benefit from tax if it is similar to a United Kingdom benefit which is 
exempt. 

There is no explicit tax charge on foreign social security benefits.  They simply fall 
within the general charge on foreign income – Schedule D, Case V.  Similarly, there 
are no statutory exemptions from tax for any foreign social security benefits. 

This creates an anomalous situation in cases where a foreign benefit is similar in 
nature to a UK benefit which is exempt from tax.  The foreign benefit is subject to tax 
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whilst the UK benefit is exempt.  ESC A24 corrects this anomaly.  Under the 
concession, the Inland Revenue exempts a foreign benefit from tax if it is similar to a 
UK benefit which is exempt from tax. 

In practice ESC A24 is applied not only to the benefits set out in it, but to all foreign 
benefits that correspond to exempt UK benefits. 

Clause 681 gives statutory effect to this wider application of ESC A24. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 

Change 147: PAYE: power to make different provision for different cases or 
classes of case and incidental, consequential, supplementary and transitional 
provision: clause 684(2) 
This provides that the powers to make different provision for different cases or classes 
of case, and such incidental, consequential, supplementary and transitional provision 
as appears to the Board to be expedient, apply for all PAYE regulations. In ICTA 
these powers are not expressly applied for all such regulations. 

The powers are in sections 203L(4) and 206A(6) of ICTA and apply explicitly for 
regulations made under– 

•  sections 203B to 203J of that Act (the anti-avoidance provisions in clauses 687 
to 691, 693 to 702 and 710 of the Bill); and 

•  section 206A of that Act (the provisions for PAYE settlement agreements in 
clauses 703 to 707of the Bill). 

The provisions were included in sections 203L and 206A when they were enacted 
in 1994 and 1996 respectively – as they almost always are with modern powers to 
make regulations. Similar provisions were not included when the power to make 
PAYE regulations was enacted in 1943. It was not then standard practice to do so. 

Explicitly applying the powers for the purposes of the whole of Part 11 of the Bill is a 
change in the law to the extent that it reduces the scope for a person to argue that the 
regulations, by including different provisions for different cases and incidental 
provisions, are ultra vires. The chances of such an argument succeeding are thought to 
be extremely remote. 

First, as already noted, the absence from ICTA of explicit powers to this effect in 
relation to some powers to make PAYE regulations is attributable to the way in which 
the drafting of powers to make regulations has changed over time. 
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Second, PAYE regulations have from the outset included provision for different cases 
or classes of case. The intention that different cases could be treated differently was 
signalled clearly in the White Paper which preceded the 1943 Act. An example of this 
is the special scheme for domestic employees. 

Third, the PAYE regulations have from the outset also included incidental provisions 
such as requirements as to how notices are to be given. 

It might be thought that changes to the legislation for PAYE are incapable of affecting 
tax liabilities. PAYE is essentially a system of payments on account of the income tax 
liability (or at least of so much of the income tax liability as relates to PAYE income) 
of the person liable for tax on the payments. Changes to PAYE might be thought to be 
incapable of affecting the amount of taxable income or the tax due on that amount. 

In exceptional cases however an employer or other person making a payment of 
PAYE income may be required to account for the tax they ought to have deducted but 
did not; and the person liable for the tax entitled to a credit against their income tax 
liability for what should have been deducted but was not. This arises only very rarely 
as it does not apply where the employer or other payer makes an error in good faith 
despite having taken reasonable care. It does not affect the underlying income tax 
liability of the recipient of the income. But it does affect the net amount which they 
are required to pay. 

It is also possible for the application of PAYE to notional payments (see clause 710 of 
the Bill) to affect an employee’s taxable income. This is because tax which an 
employer is required to account for in respect of a notional payment but which the 
employer fails to deduct may give rise to an amount which is treated as earnings of 
the employee (see clause 222 of the Bill). In that context it is in principle possible for 
a change to PAYE which affects what is a notional payment, or deductions in respect 
of notional payments to affect employees’ net taxable income and hence their income 
tax liabilities. 

This change could in principle affect how tax is collected, and in exceptional cases 
even who pays what amount of tax, but it is expected to have no practical effect as it 
is in line with current practice. 

Change 148: PAYE: directions as to income of non-resident or not ordinarily 
resident employees to apply only to income paid by or on behalf of the employer: 
clause 690 
Clause 690(2) derives from section 203D(2) of ICTA, but differs in that it applies 
only to income paid by or on behalf of the employer and not to income generally. 

Although section 203D(2) of ICTA is intended to deal only with directions involving 
Schedule E income paid by or on behalf of the employer, it is not explicitly restricted 
to such income. To remove any doubt, the conditions in subsection (2)(a) and (b) of 
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clause 690 (taken with subsection (3)(b)) have been framed so as to refer to income 
paid to the employee by the employer, a person acting on behalf of the employer and 
at the expense of the employer or a person connected with the employer. That 
wording has been borrowed from section 203B(4)(a) of ICTA and accordingly attracts 
the definition of “connected person” in section 839 of ICTA (see clause 718 of the 
Bill). 

The change is also reflected in subsections (7) and (8) of clause 690 of the Bill, 
derived from section 203D(7) and (8), which deal with what happens when a direction 
is made (or not made). Those subsections have been framed so as to apply PAYE only 
to payments of income made by the employer, a person acting on behalf of the 
employer and at the expense of the employer or a person connected with the 
employer. 

This change could in principle affect how tax is collected, and in exceptional cases 
even who pays what amount of tax (for the reasons discussed in Change 147), but it 
is expected to have no practical effect as it is in line with current practice. 

Change 149: PAYE: scope of power to give directions as to income of non-
resident or not ordinarily resident employees and applications for such 
directions: clause 690 
This enables a direction under clause 690 of the Bill to be given– 

•  where the amount of income assessable on a non-resident etc employee is 
known at the time the direction is given; and 

•  to a person who is required to operate PAYE by clause 689 of the Bill. 

Clause 690 makes special provisions for PAYE for employees who are both non-
resident etc and working partly in the UK and partly not. It derives from section 203D 
of ICTA. Among other things it allows the Inland Revenue to give, on receipt of an 
application from the “appropriate person” (see subsection (3)), a direction stating 
what proportion of income from that employment is to be subject to PAYE 
deductions. In the absence of such a direction all payments are subject to PAYE 
(subsection (8)). 

The clause includes two changes to extend the circumstances in which the benefit of 
such a direction is available. 

First, section 203D(2)(b) is unclear where the amount of income which is not 
assessable is known at the time of the direction. It is possible to read it as prohibiting 
a direction in such circumstances but allowing a direction to be given where the 
assessable amount is not known. This reading would deny relief from PAYE for 
income which is not assessable just because the amount of it could be quantified. 
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The conditions in subsection (2) of this clause are different. They make it clear that 
the direction can be given even if the amount not assessable is ascertainable. 

Second, the meaning of the “appropriate person” who may apply for a direction is 
extended by subsection (10) to include persons who are treated by clause 689 (derived 
from section 203C) as making payments of PAYE income or persons they designate 
as the “appropriate person”. Section 203D does not cater for direction to be given in 
circumstances where both it and section 203C apply, and so leaves the possibility of 
payments being wholly subject to PAYE even though they are only partly chargeable 
to income tax. The change deals with this anomaly. 

These changes could in principle affect how tax is collected, and in exceptional 
cases even who pays what amount of tax (for the reasons discussed in Change 147), 
but they are expected to have no practical effect as they are in line with current 
practice. 

Change 150: PAYE: inclusion in the Bill of provision relating to organised 
arrangements for sharing tips made by subordinate legislation: clause 692 
Clause 692 of the Bill explicitly provides for regulations to make in relation to 
organised arrangements for sharing tips such provision as is contained in regulation 5 
of the Income Tax (Employments) Regulations 1993 (S.I. 1993/744). 

The inclusion of this material is a change in the law because someone aggrieved by 
regulation 5 might argue that its provisions are not within the powers granted to the 
Board by section 203 of ICTA (despite the very broad terms of section 203(2)). The 
scope for such arguments is reduced by clause 692 being part of the Bill. 

These changes could in principle affect how tax is collected, and in exceptional 
cases even who pays what amount of tax (for the reasons discussed in Change 147), 
but they are expected to have no practical effect as they are in line with current 
practice. 

Change 151: PAYE (gains from share options): limit on the amount of the 
consideration that is to be treated as a payment of PAYE income: clause 700 
Two changes in clause 700 of the Bill– 

•  limit the amount of the consideration that is to be treated as a payment of 
PAYE income to the amount chargeable under clause 476 or 477 of the Bill 
less any relief due under clause 481 of the Bill where consideration takes the 
form of a payment; and 

•  apportion that limit between consideration provided in the form of a payment 
and in the form of an asset. 
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Section 203FB(3)(a) of ICTA, which deals with PAYE on the payment of 
consideration for assignment or release of a share option, does not deal with any relief 
due under section 187A of ICTA (relief where the employer and employee agree that 
liability for secondary NIC contributions in respect of share option gains is recovered 
from the employee). Section 203FB(6A), which deals with the amount where 
consideration is given in the form of an asset, contrasts with 203FB(3)(a) by making it 
clear that the amount chargeable is less any relief due under section 187A. Clause 
700(3)(a) removes the inconsistency by taking the relief likely to be due under 
section 187A (rewritten as clause 481) into account when arriving at the limit for the 
amount on which PAYE is due on a payment as it is for consideration in the form of 
an asset. 

The second change concerns cases where consideration is provided partly in the form 
of payment and partly in the form of an asset. In such cases section 203FB(3)(a) 
applies to the payment and section 203FB(3)(b) to the asset. The amount which is 
treated as a payment of assessable income is: 

•  in the case of a payment, so much of the payment as does not exceed the 
amount assessable under section 135 of ICTA; and 

•  in the case of an asset, the amount determined by section 203FB(6A) which 
provides that it is the amount likely to be chargeable under section 135 (less 
the amount of any relief due under section 187A). 

There is no provision to take into account in arriving at either amount an amount 
which is treated as a payment for PAYE purposes under the other provision. The 
effect of reading the provisions in this way in such cases could be that the total 
amount treated as paid for PAYE purposes exceeded the amount chargeable under 
section 135. 

Clause 700(3) and (4) provide that the amount treated as PAYE income is to be the 
relevant proportion of the amount chargeable.  The “relevant proportion” is defined in 
subsection (6) as the proportion the payment or asset (as the case may be) bears to the 
total consideration. The effect of this is to limit the total amount treated as a payment 
of PAYE income to the amount chargeable. 

These changes could in principle affect how tax is collected, and in exceptional 
cases even who pays what amount of tax (for the reasons discussed in Change 147), 
but they are expected to have no practical effect as they are in line with current 
practice. 

Change 152: PAYE (gains from share options): cases where the consideration for 
an assignment or release of a share option is a readily convertible asset in the 
form of a voucher or credit-token: clause 700 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 140 

This extends the scope of PAYE to cases where the consideration for an assignment 
or release of a share option is a voucher or credit-token of a kind which (if provided 
by the employer) would attract PAYE. 

Section 203FB(9) of ICTA defines “asset” for the purposes of the section to include 
any non-cash voucher, credit token or cash voucher. This might be thought to give 
rise to an amount treated as a payment of PAYE income where consideration for the 
assignment or release of a share option is or includes a voucher or credit token of the 
kind which would fall within sections 203G to 203I of ICTA (clauses 693 to 695 of 
the Bill). 

However this effect is not necessarily achieved. Section 203FB(3) provides that 
“sections 203 to 203F shall have effect …as if the provision of that asset were the 
provision … of assessable income in the form of that asset”. But section 203F(4) then 
provides that for the purposes of that section "asset" does not include any non-cash 
voucher, credit-token or cash voucher. Section 203FB(9)(b) does not remove or 
modify that exclusion. So it could be argued that it is not effective in achieving, via 
section 203F, an obligation to treat an amount as a payment. 

Clause 700 of the Bill removes the scope for a person to argue that consideration in 
the form of a voucher or credit token cannot give rise to PAYE income. Subsection 
(6) provides explicitly that vouchers and credit tokens as defined in subsection (7) are 
to be treated as readily convertible assets for the purposes of clause 696. 

This change could in principle affect how tax is collected, and in exceptional cases 
even who pays what amount of tax (for the reasons discussed in Change 147), but it 
is expected to have no practical effect as it is in line with current practice. 

Change 153: PAYE: tax accounted for under PAYE on a notional payment to be 
credited to the employee in respect of his liability to income tax: clause 710 
This makes it clear that the tax accounted for under PAYE on a notional payment is 
credited to the employee, in respect of his liability to income tax, at the time the 
notional payment is made. 

Section 203J(5) of ICTA provides that any income tax which an employer deducts, or 
(where the tax is not deducted) accounts for, is to be treated as an amount paid by the 
employee in question in respect of his liability to income tax for the year of 
assessment specified in PAYE regulations. No such regulations have been made. 
Moreover section 203J does not provide for the regulations to deal with the time at 
which the payment is treated as made. This leaves uncertain the time at which a 
person is entitled to take credit for the amount. 

Clause 710(6) of the Bill removes this uncertainty. It provides that any amount 
deducted or accounted for is to be treated as paid by the employee at the time the 
notional payment is made. 
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This change has no implications for the amount of tax paid or who pays. It affects 
only when and how tax is paid (and does so only in principle and not in practice). 

Change 154: Donations to charity: payroll deduction scheme: operation of 
deduction from payments of PAYE income: clause 713(3), (4), and (5); Schedule 
6, paragraphs 72 and 73 
This relates to the circumstances in which tax relief is available for charitable 
donations deducted from payments of PAYE income. 

Section 202(2) of ICTA provides that the donations “…shall, in assessing tax under 
Schedule E, be allowed to be deducted as expenses incurred in the year of assessment 
in which they are withheld”. 

Under the structure of the Bill, it is considered that the amounts withheld ought not to 
be characterised as “expenses”. Clause 713(3) simply refers to relief being given as a 
deduction “in calculating the amount of the individual’s income which is charged to 
tax in accordance with subsection (4)”. Subsection (4) then clarifies how the timing of 
the deduction is to operate according to the type of income in question. The reasoning 
behind this formula is explained below. 

Section 202 was introduced by section 27 of FA 1986 and the treatment of sums 
deducted “as expenses” followed the model adopted for section 592 of ICTA, which 
in turn was (ultimately) based on section 32 of FA 1921. This provision provided a 
deduction for contributions to superannuation funds to be given “as an expense 
incurred in the year in which the sum is paid.” This was held (in Frame v. Farrand 
(13 TC 861) to mean that the deduction was to be applied to reduce the amount of 
income in arriving at the amount assessable to which reliefs (in that case earned 
income relief) could then be applied. 

The intention that this continuity of treatment be followed for payroll giving and 
pension contributions appears to be consistent with the introduction of “net pay 
arrangements” in 1986. Under Regulation 2(1) of the PAYE Regulations (S.I. 
1993/744), “emoluments” is defined as the “full amount of any income to be taken 
into account in assessing liability under Schedule E” after deduction of the amount 
represented by such payments. 

The concept of “income assessable under Schedule E” has been dispensed with in the 
Bill. It is replaced, for the purposes of PAYE, by “PAYE income” (see clause 683 and 
Note 55). PAYE income may consist of PAYE employment income, PAYE pension 
income and PAYE social security income. 

It is considered, in the light of the legislative background and case law referred to 
above, that these deductions are to be made from the particular income (relating to a 
particular employment, pension or benefit, as the case may be) in respect of which 
donations are made, rather than operating as deductions from the aggregate Schedule 
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E income or aggregate type of income (employment, pension or social security) 
relating to an individual taxpayer. This approach therefore crystallises the latent 
ambiguity of the original provision in favour of a particular mechanism for giving the 
deduction. 

Under this clause the placement of the deduction within the overall operation of the 
charge to tax is made clear. Subsection (4) provides for the amount of deductions 
given under this clause to be set off in arriving at the figure for the “net taxable” 
income in question. 

Section 202(2) of ICTA stipulates that donations are allowed for “the year of 
assessment in which they are withheld”. This rule may give rise to problems where 
the income from which the donation is withheld is not taxable in the year in which the 
donation is made. The “expense” would then be allowed in a different year to that in 
which the income is taxable. But donors might not be able to benefit from the 
deduction if they have no other income in that year. 

Clause 713(4) of the Bill makes clear that the deduction is given in taxing the income 
out of which the donation has been made. This accords with how the deductions are 
operated in practice. Hence the references to “net taxable” income under each of 
paragraphs (a) to (d). 

For similar reasons, consequential amendments have been made to sections 592(7) 
and 594(1) of ICTA. These sections also provided for deductions to be given as 
“expenses” in assessing Schedule E income. Paragraphs 72 and 73 of Schedule 6 to 
the Bill substitute “shall be allowed to be deducted from employment income for” for 
“shall, in assessing tax under Schedule E, be allowed to be deducted as an expense 
incurred in”. 

Although this change could in principle be favourable to some taxpayers and 
adverse to others, and affect the timing of a tax charge, it is entirely in line with 
current practice, so will have no practical effect. 

Change 155: Donations to charity: payroll deduction scheme: meaning of 
“approved agent”: clause 714(2) 
This relates to the circumstances in which tax relief is available for charitable 
donations deducted from payments of PAYE income. 

Section 202(4) of ICTA refers to “a person (“the agent”)”. That means that an agent 
could be an individual. Under the source legislation an agent must be a body. That is 
because an agency is an approved agent if it is a “body” approved under Regulation 5 
of the Charitable Deductions (Approved Schemes) Regulations 1986 (S.I. 1986/2211). 
That regulation is couched in terms of an agent being “any charity…”. 
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Clause 714(2)(a) of the Bill reflects that reality by referring to donations paid to “a 
body which is an approved agent”. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 156: Donations to charity: approval of payroll deduction schemes: 
regulation by the Treasury: clause 715(3) 
This clause describes the powers reserved for the Treasury to regulate the approval of 
schemes by the Inland Revenue, to prescribe requirements for scheme participants, to 
make provision for appeals and generally for giving effect to clauses 713 and 714. 

Section 202(9) of ICTA provides that regulations may make provision that a 
participating employer or agent shall comply with any notice which is “served on” 
him by the Board of Inland Revenue. 

Clause 715(3)(a) of the Bill substitutes “give to” in rewriting this notice provision. 
This is consistent with similar changes made by the Bill in other contexts, see Change 
16. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 157: Control: application of the definition in section 840 of ICTA for the 
purposes of paragraphs 3(2) and (4) and 19(3) of Schedule 12 to FA 2000: clause 
719 
This involves applying the definition of “control” in section 840 of ICTA for the 
purposes of paragraphs 3(2) and (4) and 19(3) of Schedule 12 to FA 2000 (which 
relate to the provision of services through intermediaries). See clauses 51(2) and (4) 
and 60(3) of the Bill. 

Those provisions use the expression “control”, but without defining it. Clause 719 of 
the Bill applies the definition of “control” in section 840 of ICTA for the purposes of 
the Bill (including those provisions) unless otherwise indicated. No useful purpose 
would be served by giving such an indication in this case. As things stand the courts 
would be more likely than not to apply the section 840 definition. 

The change is in principle in taxpayers’ favour but is expected to have no practical 
effect as it is line with current practice. 

Change 158: References to “the Inland Revenue”: clause 720 
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This converts references in the rewritten legislation to an inspector or to the Board of 
Inland Revenue into references to any officer of the Board. 

(A) References to an inspector The legislation rewritten in the Bill contains a 
substantial number of references to an “inspector” (which means an inspector of 
taxes: see section 832(1) of ICTA). The Bill replaces such references with references 
to “the Inland Revenue”. This expression is defined by clause 720(1) of the Bill to 
mean any officer of the Board of Inland Revenue.  For the purposes of the Bill “the 
Board of Inland Revenue” means the Commissioners of Inland Revenue appointed 
under section 1 of the Inland Revenue Regulation Act 1890: see clause 720(2) of the 
Bill. 

As a result, the provisions affected will expressly authorise or require things to be 
done by or in relation to an officer of the Board instead of by or in relation to an 
inspector. This is consistent with the internal reorganisation of the Inland Revenue 
which took place in the mid-1990s and resulted in the merger of the previously 
separate networks of collection and tax offices and less rigid specialisation in relation 
to particular functions. 

This represents only a minor change in the law because a similar result could in many 
cases be achieved by a different means under section 1(2B) of TMA 1970, which was 
inserted by FA 1990. Under that provision a person who is not an inspector may for 
particular purposes exercise functions conferred on inspectors if, in accordance with 
the Board’s administrative practices, he or she has been authorised to act as an 
inspector for those purposes. 

(B) References to the Board of Inland Revenue The legislation rewritten in the Bill 
also contains a number of references to “the Board” (which means the Commissioners 
of Inland Revenue: see section 832(1) of ICTA).  In many contexts the Bill replaces 
such references with references to “the Inland Revenue”. As mentioned above, this 
expression is in turn defined by clause 720(1) of the Bill to mean any officer of the 
Board of Inland Revenue. 

As a result, the provisions affected will expressly authorise or require things to be 
done by or in relation to an officer of the Board instead of by or in relation to the 
Board itself. However, as with the conversion of references to an inspector, this 
reflects the current organisation of the Inland Revenue. 

Under section 4A of the Inland Revenue Regulation Act 1890 (which was introduced 
by FA 1969) any function conferred on the Board by or under any enactment, 
including any future enactment, may be exercised by any officer of the Board acting 
on their authority.  All of the functions under the provisions affected by the 
conversion of references to the Board, which are in the main concerned with 
administrative processes, have in fact been devolved to officers of the Board, and the 
Board itself is no longer directly involved in their exercise. 
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Each of the provisions affected by the conversion of references to the inspector or to 
the Board are identified in the Table of Origins by a cross-reference to this change. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 159: Definition of "personal representatives" and replacement of the 
expression "executors or administrators" with "personal representatives": 
clause 721 
This change involves replacing the expressions "personal representatives" and 
"executors and administrators", where they are used in existing legislation without 
definition, with a defined term, "personal representatives". 

The term "personal representatives" is used (or referred to), without definition, in the 
following provisions of existing legislation which are rewritten in the Bill– 

•  section 595(5) of ICTA (which provides that the provision of benefits "for" an 
employee under a non-approved retirement benefits scheme includes the 
provision of benefits payable to the employee's personal representatives) (see 
clause 386 of the Bill) 

•  section 596A(8) and (11) of ICTA (referring to section 595(5)) (see clauses 
396 and 397 of the Bill) 

•  paragraph 2 of Schedule 11 to ICTA (payments and other benefits in 
connection with termination of employment to which section 148 applies 
include those received by the former employee's personal representatives) (see 
clauses 401 and 403 of the Bill) 

•  paragraphs 20, 79, 121 and 122 of Schedule 8 to FA 2000 (meaning of 
"associate", and provisions concerning transfer of shares, in relation to SIPs) 
(see clause 501 of, and paragraphs 22, 90 and 96 of Schedule 2 to the Bill) 

•  section 417(3) of ICTA (meaning of "associate", which applies by virtue of 
section 187(3) in relation to share option schemes) (see paragraph 14 of 
Schedule 3, and paragraph 12 of Schedule 4, to the Bill) 

•  paragraph 34 of Schedule 14 to FA 2000 (meaning of "associate" for purposes 
of "material interest" test in relation to enterprise management incentives) (see 
paragraph 31 of Schedule 5 to the Bill). 

The expression "executors or administrators" is used, also without definition, in the 
following provisions of existing legislation which are rewritten in the Bill (using 
"personal representatives" in place of that expression)– 
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•  section 202A(3) of ICTA (assessment on receipts basis) (see clause 13 of the 
Bill) 

•  section 585(8) of ICTA (relief from tax on delayed remittances) (see clause 37 
of the Bill) 

•  section 92(10) of FA 1995 (which provides an exemption from the charge to 
tax under section 148 of ICTA) (see clause 410 of the Bill). 

The new definition, in clause 721 of the Bill, provides – 

""personal representatives", in relation to a person who has died, means– 

(a) in the United Kingdom, persons responsible for administering the estate of the deceased, and 

(b) in a country or territory outside the United Kingdom, those persons having functions under its 
law equivalent to those of administering the estate of the deceased". 

Examples of existing definitions of “personal representatives” in tax legislation (but 
which do not apply to any of the provisions listed above) are those in section 229(1) 
of ICTA, which provides that– 

""personal representatives" means persons responsible for administering the estate of a deceased 
person;", 

and section 111(3) of FA 1989, which provides– 

"(3) In this section "personal representatives" means– 

(a) in relation to England and Wales, the deceased person's personal representatives as defined by 
section 55 of the Administration of Estates Act 1925; 

(b) in relation to Scotland, his executor or the judicial factor on his estate; 

(c) in relation to Northern Ireland, his personal representatives as defined by section 45(1) of the 
Administration of Estates Act (Northern Ireland) 1955; and 

(d) in relation to another country or territory, the persons having in relation to him under its law 
any functions corresponding to the functions for administration purposes of personal 
representatives under the law of England and Wales." 

Section 55(1)(xi) of the Administration of Estates Act 1925 provides– 

""personal representative" means the executor, original or by representation, or administrator for 
the time being of a deceased person, and as regards any liability for the payment of death duties 
includes any person who takes possession of or intermeddles with the property of a deceased 
person without the authority of the personal representatives or the court, and "executor" includes a 
person deemed to be appointed executor as respects settled land". 
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Section 45(1) of the Administration of Estates Act (Northern Ireland) 1955 provides– 

""personal representatives" means the executors or executor, original or by representation, or the 
administrators or administrator for the time being of a deceased person. 

Under English law, executors are generally appointed by the will. Administrators are 
appointed by the court in the absence of anyone appointed as executor or where the 
deceased dies without leaving a valid will.  English law recognises three other 
categories of executor: "executor according to the tenor" who on the terms of the will 
is appointed to perform the essential duties of an executor where the deceased person 
has failed to nominate a person to be his executor, "executor de son tort", who is a 
person who takes upon himself the position of executor or intermeddles with the 
goods of the deceased person without having been appointed executor or 
administrator, and "special executor", the term given to a person who is a trustee of 
settled land at the time of the death.   The position is similar for Northern Ireland. 

For the purposes of Scottish law, an executor is appointed either expressly or 
impliedly by the deceased, in which case he is known as an executor nominate, or by 
the court, in which case he is known as an executor dative.  The term "executor" 
under Scottish law is thus broadly equivalent to an "executor or administrator" under 
English law.  Scottish law also recognises judicial factors and executor-creditors who 
may be appointed by the court to administer the deceased's estate or part of it. 
Although a judicial factor could not be described as an executor, he might be regarded 
as an "administrator". 

Thus, in relation to any part of the United Kingdom, a deceased person’s personal 
representatives within the definition in section 111(3) of FA 1989 are the persons 
responsible for administering the person’s estate and there is not thought to be anyone 
who falls within that description but is not a personal representative.  The proposed 
definition therefore appears, in relation to any part of the United Kingdom, to catch 
the same persons as that in section 111(3) of FA 1989 but does so more succinctly. 

In relation to countries and territories outside the United Kingdom, although the terms 
“executor” and “administrator” are not terms of art, it seems likely that a court would 
hold that “personal representatives” in tax legislation would, in the absence of a 
definition, cover the people that most closely correspond with executors or 
administrators in the United Kingdom.  In view of what is said above, that means the 
people who have functions corresponding to those of personal representatives in the 
United Kingdom. 

In the following cases, it seems clear from the context that adopting the new definition 
should not alter the position– 

•  in sections 595 and 596A of, and paragraph 2 of Schedule 11 to, ICTA, section 
92(10) of FA 1995 and paragraphs 79, 121 and 122 of Schedule 8 to FA 2000, 
it is clear that the references to "personal representatives" (or "executors or 
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administrators") are references to whoever it is to whom, in the normal course, 
one would pay or transfer something where the person for whom it was 
intended had died; 

•  in relation to the definition of "associate", as it applies for the purposes of the 
"material interest" test for share schemes (section 417(3) of ICTA, and 
paragraph 20 of Schedule 8, and paragraph 34 of Schedule 14, to FA 2000) the 
reference to the "personal representatives of a deceased's estate" applies where 
a person is interested in shares which form part of a deceased's estate.  In that 
context, clearly the reference is to the person who is holding the property in the 
deceased's estate. (Adopting the new definition here even preserves the 
existing room for uncertainty in the rare cases where different executors or 
administrators hold different parts of the deceased's estate.) 

Sections 202A(3) and 585(8) of ICTA provide for tax to be charged, where the person 
who would normally be charged to tax under section 202A or 585 has died, on "his 
executors or administrators".  In the rewritten versions of sections 202A(3) and 585(8) 
that expression is replaced by "personal representatives", defined by reference to their 
functions. 

Although "executors" and "administrators" are terms of art recognised by the law of 
the constituent parts of the United Kingdom, it seems unlikely that a court would hold 
the expression “executors or administrators” in section 202A(3) or 585(8) to have no 
meaning outside the United Kingdom. As explained above, the better view is that the 
expression refers to persons holding positions corresponding to those of executors and 
administrators in the country or territory in question. So the change removes any 
argument that a person administering an estate overseas escapes liability under section 
202A or 585 – but that is an argument that is unlikely to have succeeded anyway. 

It is therefore not thought that this change will affect anyone's liability to tax. 

Change 160: Share related income: share incentive plans: restriction on 
participating in both share incentive plan and approved profit sharing scheme in 
a tax year: paragraph 18 of Schedule 2 
This involves omitting the provision that has the effect of preventing certain tax 
advantages being obtained in relation to both a SIP and an approved profit sharing 
scheme in any tax year because, by the tax year 2003-04, the tax advantages in 
question will no longer apply in relation to an approved profit sharing scheme. 

Paragraph 16(1)(a) of Schedule 8 to FA 2000 requires an approved employee 
ownership plan to prohibit free shares being awarded to an employee who has already 
had shares appropriated to him during the tax year (or would at the same time have 
shares appropriated to him) under an approved profit sharing scheme. Paragraph 
16(1)(b) of that Schedule contains a corresponding restriction where the employee has 
participated (or would simultaneously participate) in another employee share 
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ownership plan. The restrictions apply only where both of the schemes in question are 
established by the same company or connected companies. Paragraph 16(1)(b) is 
rewritten as paragraph 18 of Schedule 2 to the Bill. 

The object of the restrictions is to ensure that, generally, an employee cannot enjoy 
the tax advantages that attach to an award of shares under a SIP or an appropriation of 
shares under an approved profit sharing scheme in relation to more than one such 
award or appropriation of shares in each tax year. 

The tax advantages that attach to the appropriation of shares under an approved profit 
sharing scheme are found in section 186 of ICTA, which is not being rewritten in the 
Bill because, as the result of an amendment made by section 49(3) of FA 2000 
(phasing out of approved profit sharing schemes), those tax advantages do not apply 
in relation to any appropriation of shares made after 31st December 2002. 

Paragraph 16(1)(a) of Schedule 8 to FA 2000 is not spent because– 

•  approved profit sharing schemes will not automatically cease to be approved as 
a result of the phasing out of approved profit sharing schemes (even though the 
tax advantages in section 186 of ICTA will no longer be available), and 

•  there is no statutory provision preventing the appropriation of shares under any 
profit sharing scheme that continues to be approved. 

So a person to whom shares were appropriated under an approved profit sharing 
scheme on or after 6th April 2003 would (but for this change) be disqualified from 
having shares appropriated to him under a share incentive plan established by the 
same company or a connected company, even though the person would not enjoy any 
tax advantage under section 186 of ICTA from the appropriation under the profit 
sharing scheme 

By the tax year 2003-04, there will be no possibility of the very double tax advantages 
arising which paragraph 16(1)(a) of Schedule 8 to FA 2000 is designed to preclude; 
by that tax year, it could also operate to deny any tax advantages under either 
Schedule 8 to FA 2000 or section 186 of ICTA, as in the case described above.  
Accordingly paragraph 16(1)(a) is not rewritten in the Bill. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 161: Share-related income: share incentive plans: information to be 
given about performance targets and measures: paragraph 40 of Schedule 2 
This modifies the requirement to notify employees of the performance targets and 
measures that will be used to determine the number of free shares to be awarded to 
them under a share incentive plan. 
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Paragraph 28 of Schedule 8 to FA 2000 deals with the information that must be given 
to employees if a share incentive plan (a “SIP”) provides for performance allowances 
in relation to an award of shares. (A SIP provides for performance allowances if it 
provides for an award of free shares to employees that depends on their meeting 
performance targets.)  Paragraph 28(1)(a) contains a requirement for “each employee 
participating in the award” to be notified of the performance targets and measures that 
will be used to determine the number of free shares to be awarded to him. 

The difficulty with this reference to an employee “participating” in the award is that, 
according to paragraph 3(2) of Schedule 8, an employee “participates” in an award of 
shares as and when shares are appropriated to him or acquired on his behalf. This is 
too late in the day if the purpose of the notification requirement is (as indeed it must 
be) to give the employee information in advance about the performance targets and 
measures that are to be used for deciding how many free shares are to be awarded to 
him. 

In rewriting paragraph 28(1)(a) in paragraph 40(1)(a) of Schedule 2 to the Bill, the 
words “each qualifying employee who has accepted an invitation to participate in the 
award” have replaced “each employee participating in the award” in order to ensure 
that the information is given to each employee who may benefit from a particular 
award of shares, as opposed to each employee who actually does benefit. (A 
“qualifying employee” is essentially one who is eligible to be awarded shares: see 
paragraph 8(6) of Schedule 2 to the Bill.) 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 162: Share-related income: share incentive plans: authorisation of 
deductions from salary under partnership share agreements: paragraph 44 of 
Schedule 2 
This clarifies which company is to be authorised by an employee to deduct amounts 
for the purchase of partnership shares under a share incentive plan. 

Paragraph 34 of Schedule 8 to FA 2000 applies where a share incentive plan (a “SIP”) 
provides for partnership shares. It requires the plan to provide for qualifying 
employees to enter into agreements with the company (“partnership share 
agreements”) under which the employee authorises the company to deduct part of his 
salary for the purchase of partnership shares. 

The difficulty with this second reference to the company is that “the company” is 
defined by paragraph 1(4) of Schedule 8 as meaning the company which established 
the plan. That company may not be the employee’s employer if the plan is a group 
plan established under paragraph 2 of the Schedule. If that company is not the 
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employee’s employer, it would not be appropriate for the employee to authorise it to 
make deductions from his salary. 

In rewriting paragraph 34 in paragraph 44 of Schedule 2 to the Bill, the second 
reference to the company has been replaced by a reference to “the employer 
company”. This expression is defined by paragraph 44(3) to mean the company by 
reference to which the employee meets the employment requirement in relation to the 
plan (see paragraph 15 of Schedule 2). 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 163: Share-related income: share incentive plans: duration of 
accumulation periods: paragraph 51 of Schedule 2 
This clarifies the wording of the requirement that accumulation periods under a share 
incentive plan must be the same for all participants. 

Paragraph 41 of Schedule 8 to FA 2000 deals with accumulation periods under share 
incentive plans. These are periods during which amounts deducted from participants’ 
salaries are retained by the trustees of the plan pending the acquisition of partnership 
shares on behalf of the participants. Paragraph 41(2)(b) says that the accumulation 
period which applies in relation to each award of partnership shares must be the same 
for all individuals who are eligible to participate in the award. 

It is thought that the reference to all individuals who are eligible to participate in the 
award goes too wide because paragraph 8 of Schedule 8 to FA 2000 allows for the 
possibility that there are employees who are eligible to participate in an award but 
who either do not accept an invitation to participate in it (see sub-paragraph (1)) or are 
not invited to do so (see sub-paragraph (3)). If employees have not accepted an 
invitation to participate in an award, there is no need for them to be brought within the 
ambit of the protection afforded by paragraph 41(2)(b) of the Schedule. 

In rewriting paragraph 41(2)(b) in paragraph 51(4)(b) of Schedule 2 to the Bill, the 
words “all individuals who are eligible to participate in the award” have therefore 
been replaced by “all individuals entering into the partnership agreements”. 

This change is a clarification with no tax effects either in principle or in practice. 

Change 164: Share-related income: share incentive plans: approval procedure: 
paragraph 81 of Schedule 2 
This modifies the procedure for obtaining approval of a share incentive plan by 
requiring an application for approval to be in writing, and requiring the Inland 
Revenue to give notice of any decision they reach on such an application. 
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Paragraph 4 of Schedule 8 to FA 2000 relates to applications to the Inland Revenue 
for approval of share incentive plans (“SIPs”). 

Although paragraph 4(2) requires an application to contain information, and be 
supported by, evidence required by the Inland Revenue, there is no express 
requirement that the application should be in writing. This is different from the 
position under paragraph 1(2) of Schedule 9 to ICTA, which imposes such a 
requirement in relation to applications for approval of SAYE and CSOP schemes. 
Schedule 9 to ICTA is rewritten in Schedules 3 and 4 to the Bill. 

Paragraph 5(2) of Schedule 8 to FA 2000 requires an applicant wishing to appeal 
against a refusal of approval to give notice of appeal to the Inland Revenue “within 30 
days after their decision is notified” to the applicant. But the Schedule does not 
contain any express requirement for the Revenue to notify an applicant of their 
decision to refuse approval of a SIP, or indeed of a decision by them to approve a SIP. 

In rewriting paragraph 4 of Schedule 8 to FA 2000, paragraph 81 of Schedule 2 to the 
Bill contains express requirements– 

•  for an application for approval of a SIP to be in writing, and 

•  for the Inland Revenue to give the applicant notice of any decision they reach 
on such an application. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 165: Share-related income: share incentive plans: effect of plan 
termination notice: paragraph 90 of Schedule 2 
This extends the circumstances in which references to a participant in the provisions 
relating to plan termination notices are to be read as references to his personal 
representatives. 

Paragraph 121 of Schedule 8 to FA 2000 deals with the procedure that is to apply 
where the company that has established a share incentive plan (a “SIP”) issues a 
notice terminating the plan under paragraph 120 of the Schedule. Paragraph 121(3) 
requires the trustees of the SIP to remove participants’ shares from the plan as soon as 
practicable after a specified point in time. 

Paragraph 121(8) explains that removing a participant’s shares from the plan means 
transferring the shares to (or at the direction of) the participant, or disposing of the 
shares and then accounting for the proceeds to (or at the direction of) the participant. 
Paragraph 121(9) says that, where a participant has died, references to the participant 
in paragraph 121(8) are to be read as references to his personal representatives. 
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Paragraph 121(9) does not, however, apply in connection with the references to a 
participant in paragraph 121(5) and (6), which allow a participant to consent to his 
shares being removed from the SIP at time earlier than the specified point in time 
mentioned above. But there seems no reason why the consent procedure in paragraph 
121(5) and (6) should not be available to the participant’s personal representatives 
where he has died. 

In rewriting paragraph 121 of Schedule 8 to FA 2000 in paragraph 90 of Schedule 2 to 
the Bill, paragraph 90(9) provides for all references to the participant in the paragraph 
to be read as references to his personal representatives where he has died. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 166: Share-related income: SAYE option schemes: all-employee nature 
of schemes: paragraph 6 of Schedule 3 
This clarifies the requirement that a savings-related share option scheme is not to have 
any features that would discourage eligible employees or former employees from 
participating in the scheme. 

Paragraph 2(3)(a) of Schedule 9 to ICTA contains one of the conditions that must be 
satisfied by a savings-related share option scheme (an “SAYE option scheme”) if it is 
to be approved by the Board of Inland Revenue under the Schedule. It provides that 
the Board must be satisfied that an SAYE option scheme does not have any features 
(other than those required by the Schedule) which have or would have the effect of 
discouraging any description of employees or former employees who fulfil the 
conditions in paragraph 26(1) of the Schedule from obtaining and exercising options 
under the scheme. Paragraph 26(1) sets out the conditions for employees and full-time 
directors to be eligible to obtain and exercise options under an SAYE option scheme. 

As drafted, paragraph 2(3)(a) refers only to employees, and therefore appears to 
confer no protection as regards full-time directors. Moreover, the reference to former 
employees who fulfil the conditions in paragraph 26(1) does not fit with the 
conditions set out in paragraph 26(1) since they are in terms of current employees 
(and directors). 

In rewriting paragraph 2(3)(a) in paragraph 6(3) of Schedule 3 to the Bill, the 
reference to employees or former employees who fulfil the relevant conditions has 
been replaced by a reference to any description of persons who meet those conditions 
or did so before ceasing to be employees or full-time directors. The relevant 
conditions are contained in paragraph 6(2) of Schedule 3 to the Bill. 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 154 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 167: Share-related income: SAYE option schemes and CSOP schemes: 
disregarding of interests in SIPs: paragraph 13 of Schedule 3 and paragraph 11 
of Schedule 4 
This ensures that interests and rights of trustees in unappropriated shares subject to an 
approved share incentive plan are to be disregarded when deciding whether a person 
has a material interest for the purposes of the rules relating to savings-related share 
option schemes or company share option schemes. 

Paragraph 8 of Schedule 9 to ICTA applies to both savings-related share option 
schemes (“SAYE” option schemes) and other share option schemes (“CSOP 
schemes”). It says that a scheme must provide that a person is not to be eligible to 
obtain and exercise options under it if he has, or within the preceding 12 months has 
had, a “material interest” in a close company whose shares may be acquired under the 
scheme (or which satisfies certain other conditions). The concept of a person having a 
material interest is explained at length in section 187(3) of ICTA and in Part 6 of 
Schedule 9 to that Act. Essentially, such an interest may arise out of his interest in the 
share capital of the company or his potential interest in its assets on a winding up or 
other specified event. 

Paragraph 39 of Schedule 9 to ICTA has the effect that, in deciding whether a person 
has a material interest in a company, there are to be disregarded– 

•  the interest of the trustees of an approved profit-sharing scheme in any shares 
held by them under the scheme but which have not yet been appropriated to 
him, and 

•  any rights exercisable by the trustees by virtue of that interest. 

But there is no provision that would enable similar interests and rights to be 
disregarded in the case of unappropriated shares subject to an approved share 
incentive plan (a “SIP”). Such a provision does, however, appear in similar contexts 
in paragraph 19 of Schedule 8 to FA 2000 (approval of SIPs) and paragraph 33 of 
Schedule 14 to that Act (enterprise management incentives).  Those paragraphs have 
been rewritten in paragraph 21(6) of Schedule 2 and paragraph 30(7) of Schedule 5 to 
the Bill. 

In rewriting the provisions relating to material interests as regards SAYE option 
schemes and CSOP schemes, provisions have been included that would enable 
trustees’ interests and rights in connection with unappropriated shares subject to an 
approved SIP to be disregarded. See paragraph 13(5) of Schedule 3 and paragraph 
11(5) of Schedule 4 to the Bill. 
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This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 168: Share-related income: SAYE option schemes and CSOP schemes: 
restrictions to which scheme shares may be subject: paragraph 21 of Schedule 3 
and paragraph 19 of Schedule 4 
This modifies the provisions that limit the restrictions that may be attached to shares 
obtained under approved share option schemes. 

(A) Paragraph 12(1)(c) of Schedule 9 to ICTA applies to both savings-related share 
option schemes (“SAYE option schemes”) and other share option schemes (“CSOP 
schemes”). It provides that shares obtained under such schemes must not be subject to 
any restrictions other than those that attach to all shares of the same class or those that 
are permitted by paragraph 12(2). The scope of this prohibition is explained by 
paragraph 13 of Schedule 9. 

Paragraph 12(2) and (3) authorise the imposition of certain restrictions where they are 
imposed by the articles of association of the company whose shares they are. But the 
restrictions so authorised do not cater for two sets of provisions that may be found in a 
company’s articles of association– 

•  provisions allowing a company to require ex-employees to offer for sale any 
shares obtained by them under a scheme (paragraph 12(2)(a) only permits a 
restriction requiring such shares to be “disposed of”, which may not be 
possible if an ex-employee cannot secure a sale of his shares); 

•  provisions giving the directors of the company a discretion to refuse to accept a 
transfer of shares. 

The second point is already dealt with in a Revenue Press Release dated 11th June 
1985. Under the terms of the Press Release, such a discretion may be disregarded for 
the purposes of paragraph 12 if the directors have undertaken to the Revenue not to 
exercise it in a discriminatory way and all those who are eligible to participate in the 
scheme have been notified of the undertaking. Both of the points in the previous 
paragraph are already addressed by the provisions relating to share incentive plans 
(“SIPs”): see paragraphs 63(3) and 66(1) of Schedule 8 to FA 2000 (rewritten as 
paragraphs 30(4) and 33(1) of Schedule 2 to the Bill). 

In rewriting paragraph 12 of Schedule 9 to ICTA, provisions have been included that 
deal with both of those points. See paragraph 21(2) and (6) of Schedule 3 (SAYE 
option schemes) and paragraph 19(2) and (7) of Schedule 4 (CSOP schemes) to the 
Bill. 

(B) As mentioned above, paragraph 13 of Schedule 9 to ICTA explains the scope of 
the prohibition imposed by paragraph 12(1)(c). Paragraph 13(2) indicates that the 
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prohibition does not cover “so much of any contract, agreement, arrangement or 
condition as contains provisions similar in purpose and effect to any of the provisions 
of the Model Rules set out in the Model Code for Securities Transactions by Directors 
of Listed Companies issued by the Stock Exchange in November 1984.” 

The Model Rules have been replaced by the listing rules issued by the competent 
authority for listing in the United Kingdom under section 74(4) of the Financial 
Services and Markets Act 2000. This is recognised in the analogous provision relating 
to SIPs: see paragraph 63(4) of Schedule 8 to FA 2000 (rewritten as paragraphs 30(3) 
of Schedule 2 to the Bill). 

The reference to the Model Rules has therefore been corrected in rewriting paragraph 
13(2) of Schedule 9 to ICTA. See paragraph 21(5) of Schedule 3 (SAYE option 
schemes) and paragraph 19(5) of Schedule 4 (CSOP schemes) to the Bill. 

(C) See Note 44 in connection with extending the references to articles of association 
in paragraph 12 of Schedule 9 so as to include foreign equivalents. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 169: Share-related income: SAYE option schemes and CSOP schemes: 
price for acquisition of shares: paragraph 28 of Schedule 3 and paragraph 22 of 
Schedule 4 
This allows an approved share option scheme to provide for matters other than just the 
acquisition price of shares to be varied in order to take account of variations in the 
share capital of which the shares form part. 

(A) Paragraph 25 of Schedule 9 to ICTA applies to a savings-related share option 
scheme (a “SAYE” option scheme). It allows such a scheme to provide for the price at 
which shares may be acquired under it to be varied so far as necessary to take account 
of variations in the share capital of which the shares form part. 

In practice, however, if there is a variation of the share capital, it may not just be the 
price that needs to be varied. In reality, the number and description of the shares to be 
acquired may also be affected. This has been recognised in practice by the Inland 
Revenue’s published guidance material, which provides for an SAYE option scheme 
to include rules allowing for these other matters to be varied so long as the scheme 
requires the Revenue’s approval to be obtained in advance. 

In rewriting paragraph 25 of Schedule 9, express provision has been included in 
paragraph 28 of Schedule 3 to the Bill that will allow an SAYE option scheme to 
provide for the number and description of shares to be varied so far as necessary to 
take account of a variation in the share capital of which the shares form part. But 
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paragraph 28(4) of Schedule 3 will require such a scheme to provide that no variation 
(including a variation as to price) is to be made without the prior approval of the 
Revenue. 

(B) Comparable provisions relating to share option schemes other than SAYE option 
schemes (“CSOP schemes”) appear in paragraph 29 of Schedule 9 to ICTA. 

Paragraph 29 of Schedule 9 has been rewritten in paragraph 22 of Schedule 4 to the 
Bill in the same way as paragraph 25 of the Schedule has been rewritten in paragraph 
28 of Schedule 3 (see above). 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 170: Share-related income: SAYE option schemes and CSOP schemes: 
notice to be given by Inland Revenue of decision to grant, refuse or withdraw 
approval of scheme etc: paragraphs 40, 42 and 43 of Schedule 3 and paragraphs 
28, 30 and 31 of Schedule 4 
This imposes requirements on the Inland Revenue to give notice of a decision to 
grant, refuse or withdraw approval of a share option scheme or to grant or refuse 
approval of an alteration in such a scheme. 

Paragraphs 1 to 5 of Schedule 9 to ICTA contain provisions relating to the approval of 
savings-related share option schemes (“SAYE option schemes”) and other share 
option schemes (“CSOP schemes”). 

Paragraph 5 of Schedule 9 requires a company wishing to appeal against a decision of 
the Board of Inland Revenue– 

•  refusing to approve a scheme, 

•  refusing to approve an alteration in a scheme, or 

•  withdrawing approval of a scheme, 

to give notice of appeal to the Board “within 30 days from the date on which it is 
notified of the Board’s decision”. But the Schedule does not contain any express 
requirement for the Board to notify a company of any of these decisions, or indeed of 
a decision by them to approve a scheme or an alteration in a scheme. 

In rewriting provisions of paragraphs 1 to 5 of Schedule 9 to ICTA– 

•  paragraph 40 of Schedule 3 (SAYE option schemes) and paragraph 28 of 
Schedule 4 (CSOP schemes) to the Bill contain an express requirement for the 
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Inland Revenue to give an applicant for approval of a scheme notice of any 
decision they reach on such an application; 

•  paragraph 42 of Schedule 3 and paragraph 30 of Schedule 4 to the Bill refer to 
the Inland Revenue giving notice of any withdrawal of approval of a scheme; 
and 

•  paragraph 43 of Schedule 3 and paragraph 31 of Schedule 4 to the Bill refer to 
the Inland Revenue giving notice of a decision by them to grant or refuse 
approval of an alteration in a scheme. 

This change has no implications for the amount of tax paid, who pays it or when.  It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 171: Share-related income: SAYE option schemes and CSOP schemes: 
appeals against decisions by Inland Revenue to grant, refuse or withdraw 
approval of schemes: paragraphs 41 and 44 of Schedule 3 and paragraphs 29 
and 32 of Schedule 4 
This modifies the procedure relating to appeals against decisions of the Inland 
Revenue to grant, refuse or withdraw approval of share option schemes. 

Paragraph 5 of Schedule 9 to ICTA applies to savings-related share option schemes 
(“SAYE option schemes”) and other share option schemes (“CSOP schemes”). It 
enables a company that has established one of these schemes, if aggrieved by a 
decision of the Board of Inland Revenue– 

•  refusing to approve a scheme, 

•  refusing to approve an alteration in a scheme, or 

•  withdrawing approval of a scheme, 

to require the matter to be determined by the Special Commissioners. The Special 
Commissioners are required to “hear and determine the matter in like manner as an 
appeal.” 

(A) It has been decided to simplify matters in rewriting paragraph 5 of Schedule 9 to 
ICTA in paragraphs 41 and 44 of Schedule 3 (SAYE option schemes) and paragraphs 
29 and 32 of Schedule 4 (CSOP schemes) to the Bill. The procedure whereby a 
“matter” is referred to the Special Commissioners for them to “hear and determine the 
matter in like manner as an appeal” has been replaced by a straightforward right to 
appeal against any of the decisions in question. This is consistent with the approach 
adopted in rewriting section 207 of ICTA (see Change 9), and will also bring the 
appeal procedure into line with that provided in connection with share incentive plans 
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(“SIPs”) by paragraph 5(1) of Schedule 8 to FA 2000 (rewritten in paragraph 82 of 
Schedule 2 to the Bill). 

(B) Paragraph 5 of Schedule 9 to ICTA does not currently empower the Special 
Commissioners, where they allow an appeal against the refusal of the Board to 
approve a scheme, to direct the Board to approve the scheme with effect from a 
specified date. This contrasts with the position relating to appeals in connection with 
SIPs: under paragraph 5(3) of Schedule 8 to FA 2000 the Special Commissioners can 
direct the Revenue to approve a SIP as from a specified date (which is not earlier than 
the date of the application for approval). 

Similar provision has been included in the provisions of the Bill rewriting paragraph 5 
of Schedule 9 to ICTA: see paragraph 41(3) and (4) of Schedule 3 (SAYE option 
schemes) and paragraph 29(3) and (4) of Schedule 4 (CSOP schemes). 

(C) It may be mentioned that in rewriting paragraph 5 of Schedule 9 to ICTA the right 
of appeal under paragraph 5(b) has been omitted. This is a right to appeal against a 
failure of the Board to decide that a condition subject to which an SAYE option 
scheme has been approved is satisfied. There is no longer any reference in ICTA to 
schemes being approved conditionally, so the omission of this right of appeal amounts 
to the removal of unnecessary material. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 172: Share-related income: SAYE option schemes and CSOP schemes: 
information to be given to Inland Revenue: paragraph 45 of Schedule 3 and 
paragraph 33 of Schedule 4 
This modifies the powers of the Inland Revenue to require information in connection 
with their functions in relation to share option schemes. 

Paragraph 6 of Schedule 9 to ICTA enables the Board of Inland Revenue to require 
information in connection with their functions in relation to savings-related share 
option schemes (“SAYE option schemes”) and other share option schemes (“CSOP 
schemes”). Among other things, paragraph 6 provides– 

•  that the Board can require the provision of “such information as the Board 
think necessary for the performance of” those functions; 

•  that any information required by them must be provided within such time as 
the Board may direct (not being less than 30 days). 

(A) In rewriting paragraph 6 of Schedule 9 to ICTA in paragraph 45 of Schedule 3 
(SAYE option schemes) and paragraph 33 of Schedule 4 (CSOP schemes), the 
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subjective test of what the Board think necessary has been replaced by an objective 
test of what the Inland Revenue reasonably require. This matches the test applicable 
in relation to share incentive plans (“SIPs”) under paragraph 117 of Schedule 8 to FA 
2000 (rewritten in paragraph 93 of Schedule 2 to the Bill). See also Change 179. 

(B) In addition, the time limit for providing information has been extended from 30 
days to 3 months. This matches the time limit applicable in relation to SIPs under 
paragraph 117 of Schedule 8 to FA 2000 (rewritten in paragraph 93 of Schedule 2 to 
the Bill) and that applicable in relation to enterprise management incentives under 
paragraph 64 of Schedule 14 to that Act (rewritten in paragraph 51 of Schedule 5 to 
the Bill). 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 173: Share-related income: SAYE option schemes and CSOP schemes: 
jointly owned companies: paragraph 46 of Schedule 3 and paragraph 34 of 
Schedule 4 
This gives statutory effect to ESC B27 (jointly owned companies) in connection with 
the approval of share option schemes. 

Paragraph 1(3) of Schedule 9 to ICTA applies to both savings-related share option 
schemes (“SAYE option schemes”) and other share option schemes (“CSOP 
schemes”). It allows a company that has established one of these schemes to extend 
the scheme to all or any companies of which it has control within the meaning given 
in section 840 of ICTA. In such a case the scheme will count as a “group scheme” for 
the purposes of the Schedule and the companies will be “participating companies”. 

Under paragraph 1(3) there is a difficulty in connection with jointly owned 
companies. Since neither of the joint owners of a jointly owned company controls the 
company, paragraph 1(2) does not apply and a scheme established by either of them 
therefore cannot be made to extend to the company as a group scheme. Similarly it 
cannot be made to extend to any company controlled by the joint company. 

However, ESC B27 currently permits a jointly owned company and companies 
controlled by it to be participating companies in a group scheme established by either 
of its joint owners, so long as certain conditions set out in the ESC are met. Provisions 
based on the ESC already apply to share incentive plans (see paragraph 127 of 
Schedule 8 to FA 2000, rewritten as paragraph 91 of Schedule 2 to the Bill). 

Paragraph 46 of Schedule 3 and paragraph 34 of Schedule 4give statutory effect to the 
ESC in connection with SAYE option schemes and CSOP schemes respectively. 

This change is in principle in taxpayers' favour but is expected to have no practical 
effect as it is in line with current practice. 
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Change 174: Share-related income: the EMI code: meaning of “qualifying 
subsidiary”: paragraph 11 of Schedule 5 
This extends the meaning of “qualifying subsidiary” for the purposes of the provisions 
relating to enterprise management incentives. 

Paragraph 1 of Schedule 14 to FA 2000 (enterprise management incentives) sets out 
the requirements that must be met if a share option is to count as a qualifying option 
for the purposes of the Schedule. A number of those requirements are framed in terms 
of a “qualifying company”; and paragraph 14(1) of the Schedule says that a company 
that has one or more subsidiaries is not a “qualifying company” unless each subsidiary 
is a “qualifying subsidiary”. 

The conditions that have to be met if a subsidiary (“company S”) is to be a 
“qualifying subsidiary” of a company (“company C”) are set out in paragraph 15(2) of 
Schedule 14. These conditions contain various requirements that have to be satisfied 
in relation to company C “or another of its subsidiaries”.  Section 6 of the 
Interpretation Act 1978 means that, in principle, it is possible to read the words “or 
another of its subsidiaries” as meaning “or one or more of its other subsidiaries”. But, 
even if that meant that the interests of two or more subsidiaries in company S could be 
taken together, paragraph 15(2) does not appear to deal with a case where both 
company C and one or more of its other subsidiaries have interests in company S, so 
as to allow those interests to be taken together in deciding whether the requirements 
are duly satisfied. 

It is thought that it would accord with the intention behind paragraph 15(2) if, when 
considering the status of company S, the interests in that company of all of the 
members of the group were to be taken into account. This would mean that one 
should– 

•  look at the group of companies consisting of company C and all its 
subsidiaries, and 

•  then decide whether the requirements in question are satisfied in relation to any 
member of the group, or any two or more members taken together. 

In rewriting paragraph 15(2) of Schedule 14 to FA 2000 in paragraph 11 of Schedule 
5 to the Bill, the references to the company or another of its subsidiaries have been 
replaced by references to “the holding company”. This expression is then defined in a 
way that reflects the approach mentioned in the previous paragraph. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 175: Share-related income: the EMI code: “qualifying trade” (leasing of 
ships): paragraph 18 of Schedule 5 
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This clarifies the extent of a relaxation as regards the transactions involving the 
leasing of ships that can be carried on in the course of a “qualifying trade” for the 
purposes of the provisions relating to enterprise management incentives. 

One of the factors relevant to deciding whether a company is a “qualifying company” 
for the purposes of Schedule 14 to FA 2000 (see Change 174) is whether the 
company, or a member of the group to which it belongs, is carrying on a “qualifying 
trade” (or preparing to do so). 

Paragraph 21 of the Schedule in effect allows a trade consisting of the chartering of a 
ship in certain circumstances to count as a “qualifying trade” in certain circumstances. 
But this is subject to (among other things) each of the charters being an arm’s length 
bargain made between persons who are not connected with each other. Sub-paragraph 
(4) purports to disapply this requirement where there is a charterparty made between 
two companies and– 

•  one is the company carrying on the trade and the other is a qualifying 
subsidiary of that company, or 

•  both are qualifying subsidiaries of the company carrying on the trade. 

However, the second scenario can never arise because paragraph 21 only deals with 
charters made by the company carrying on the trade. 

In rewriting paragraph 21 of the Schedule in paragraph 18 of Schedule 5 to the Bill, 
this defect has been corrected by adopting the approach contained in section 297(7) of 
ICTA (the Enterprise Investment Scheme). Under paragraph 18(6) of Schedule 5 there 
will be 3 scenarios where the arm’s length requirement will not apply– 

•  where the charterer is a qualifying subsidiary of the company carrying on the 
trade; 

•  where the latter is a qualifying subsidiary of the former, and 

•  where both are qualifying subsidiaries of a third company. 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 176: Share-related income: the EMI code: “eligible employees”: 
paragraph 26 of Schedule 5 
This modifies the requirement as to commitment of working time that must be met by 
an employee in order to be an “eligible employee” for the purposes of the provisions 
relating to enterprise management incentives. 
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As previously mentioned (see Change 174), paragraph 1 of Schedule 14 to FA 2000 
(enterprise management incentives) sets out the requirements that must be met if a 
share option is to count as a qualifying option for the purposes of the Schedule. One 
of these requirements is that the individual to whom the option is granted is an 
“eligible employee”. 

Paragraph 29(1) of Schedule 14 says in effect that an employee is not an “eligible 
employee” in relation to a company unless the time that he is required to spend on the 
business of the company (or of the group, if it is a parent company) amounts to – 

•  at least 25 hours a week, or 

•  if less, 75% of his working time. 

There are two difficulties here.  In the first place, nothing in paragraph 29 makes it 
clear that the reference to 75% of the employee’s working time imposes a minimum 
requirement (comparable to the alternative requirement for the employee to spend at 
least 25 hours a week).  But it must be assumed that this is how the reference would 
be interpreted by a court if the point ever arose: it is inconceivable that Parliament 
intended this requirement to be satisfied only where the time which the employee is 
required to spend as mentioned above amounted to exactly 75% of his working time.  
In rewriting paragraph 29 of the Schedule in paragraph 26 of Schedule 5 to the Bill, it 
has been therefore made clear that both of these requirements are minimum 
requirements. They have been expressed as a “statutory threshold” which must be 
either equalled or exceeded by the amount of time spent by the employee on the 
business of the company or group. 

Secondly, the requirements as framed at present are thought to produce unfair results 
for employees who work flexi-time: the hours worked by such employees may in 
some weeks fall below 25 hours, even though on average they would meet this 
requirement (see also Change 130). The requirements have therefore been rewritten in 
paragraph 26 of Schedule 5 to the Bill in a way that means that what will count is the 
average amount per week of the time that the employee is required to spend on the 
business of the company (or of the group, if it is a parent company). 

This change is in taxpayers' favour in principle and may in practice benefit some 
although the numbers and amounts are thought to be negligible. 

Change 177: Share-related income: the EMI code: further requirements to be 
met as to replacement option: paragraphs 41 and 43 of Schedule 5 
This is concerned with valuing the shares subject to replacement options granted in 
connection with company reorganisations. 

Paragraphs 59 to 63 of Schedule 14 to FA 2000 (enterprise management incentives) 
contain provisions relating to a company reorganisations. 
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Paragraph 61 of Schedule 14 sets out the main rules applying to a rollover of 
qualifying options (whereby old options are deemed to be ‘rolled over’ into new 
options relating to shares in the acquiring company).  These rules include the 
condition that the requirements of paragraph 63 are met. If all the conditions are met 
the “new option” (paragraph 61(1)) is treated as a replacement option under paragraph 
61 (2). 

Paragraph 63(b)(ii) has the effect that the test in paragraph 11 of the Schedule (under 
which the value of shares subject to unexercised options is not to exceed £3 million) is 
re-imposed at the time of the rollover of the options. Because this sub-paragraph re-
imposes the test in relation to the new option, it requires a valuation of the shares in 
the acquiring company.  However, there is a potential difficulty if the value of the 
shares subject to the new option exceeds the market value of the shares subject to the 
old option at the time when that option was granted. Whereas the latter value may 
have kept the old option within the £3 million limit, the value of the shares subject to 
the new option may result in it being exceeded. In practice the Inland Revenue apply 
this test as requiring a valuation of the shares in the acquired company as at the time 
of the grant of the old option. 

Paragraph 61(3) of the Schedule applies to a new option which satisfies all the tests 
and is therefore a “replacement option”.  It fixes the time when the replacement option 
is deemed to have been granted, namely at the time when the old option was granted.  
This gives rise to a further potential difficulty since, when the shares subject to the 
replacement option are to be valued for the purpose of any of the limits in paragraph 
10 (maximum entitlement of employee) or 11 (maximum value of shares subject to 
unexercised options), the valuation rules in paragraph 10(7) mean that one has to 
value the shares as at the time when the old option was granted.  But the shares in 
question are of course shares in the acquiring company, and it might well be the case 
that the acquiring company was not in existence at the time when the old option was 
granted. 

These provisions could therefore in some cases be unworkable, to the extent that they 
require a valuation of the shares in the acquiring company at a time when it may not 
have existed. In other cases valuing the shares in the acquiring company as at the date 
of the old option could produce random and perverse results.  In practice, the value of 
the shares subject to the original option is used for the purposes of the tests in 
paragraphs 10 and 11 of Schedule 14. 

In rewriting paragraphs 61 and 63 of Schedule 14 in paragraphs 41 and 43 of 
Schedule 5 to the Bill it is made clear that, even though the tests under paragraphs 5, 6 
and 7 of Schedule 5, at and after the reorganisation, apply to the acquiring company, 
the subject of the valuation is the shares in the acquired company. This is achieved by 
applying the method of valuation in paragraph 5(6) to (8) to the shares that were 
subject to the old option as the measure of the valuation of the shares subject to the 
new or replacement option: see paragraphs 41(6) and 43(4) of Schedule 5 to the Bill. 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 165 

This change is in principle adverse to some taxpayers and favourable to others in 
relation to the rules on the rollover of share options but it is expected to have no 
practical effect as it is in line with current practice, as described above. 

Change 178: Share-related income: the EMI code: notices following notification 
of option: paragraphs 45 and 46 of Schedule 5 
This clarifies the provisions about the giving of notices following notification of the 
grant of a share option for the purposes of the provisions relating to enterprise 
management incentives. 

Paragraph 2 of Schedule 14 to FA 2000 (enterprise management incentives) requires 
an employer company to give the Inland Revenue notice of the grant of a share option 
in order for the option to count as a qualifying option for the purposes of the 
Schedule. Paragraph 3 of the Schedule enables the Revenue to issue a notice 
correcting obvious errors or omissions in such a notice, and paragraph 4 enables the 
Revenue to enquire into any option of which they have been given notice. 

(A) Paragraph 3(4) of the Schedule provides that a correction made by the Inland 
Revenue is to be of no effect if the employer company “gives notice rejecting the 
correction” within 3 months from the date of issue of the notice of correction. 

Although paragraph 3(4) does not expressly require the employer company to give the 
notice rejecting the correction to the Inland Revenue, this must clearly have been 
intended. This has accordingly been made clear in rewriting paragraph 3(4) in 
paragraph 45(4) of Schedule 5 to the Bill. 

(B) Paragraph 4(4) of the Schedule contains the general time limit which applies to a 
notice of enquiry given by the Inland Revenue under paragraph 4. Such a notice may 
be given “at any time within the period of 12 months beginning with the end of the 
period of 92 days mentioned in paragraph 2(1)”. This 92-day period is the period 
within which an option is to be notified to the Revenue if it is to count as a qualifying 
option, and it runs from the grant of the option. 

The current wording suggests that a notice of enquiry can only be issued within the 
period of 12 months mentioned in paragraph 4(4). But it is considered that that period 
was intended to provide an overall time limit, with the result that, although no notice 
can be given after the end of it, a notice can be given before it begins. This has 
accordingly been made clear in rewriting paragraph 4(4) in paragraph 46(5) of 
Schedule 5 to the Bill. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 
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Change 179: Share-related income: the EMI code: information to be given to 
Inland Revenue: paragraph 51 of Schedule 5 
This modifies the powers of the Inland Revenue to require information in connection 
with their functions in relation to enterprise management incentives. 

Paragraph 64 of Schedule 14 to FA 2000 (enterprise management incentives) enables 
the Inland Revenue to require information in connection with their functions under 
that Schedule. The information must be (among other things) “such information as … 
the Inland Revenue think necessary” for the performance of their functions under the 
Schedule. 

In rewriting paragraph 64 of Schedule 14 to FA 2000 in paragraph 51 of Schedule 5to 
the Bill, the subjective test of what the Board think necessary has been replaced by an 
objective test of what the Inland Revenue reasonably require. This matches the test 
applicable in relation to share incentive plans under paragraph 117 of Schedule 8 to 
FA 2000 (rewritten in paragraph 93 of Schedule 2 to the Bill). See also Change 172. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects administrative matters only (and does so only in principle and not in 
practice). 

Change 180: Share-related income: the EMI code: amendment of monetary 
limits: paragraph 54 of Schedule 5 
This extends the power of the Treasury to amend monetary limits under provisions 
relating to enterprise management incentives. 

Paragraph 69(b) of Schedule 14 to FA 2000 (enterprise management incentives) 
enables the Treasury to make an order amending the monetary limits set out in 
paragraph 10(1), (4) and (5) of the Schedule (maximum entitlement of employee as 
regards qualifying options). No order has so far been made as regards paragraph 
10(1), (4) and (5), with the result that they each continue to specify a limit of 
£100,000. 

There is a further limit of £100,000 set out in paragraph 47(1)(g) of the Schedule. It 
seems that, in view of the related objectives of these provisions, any alteration in the 
limits in paragraph 10 ought to be reflected by an alteration of the limit in paragraph 
47(1)(g). However, the power of amendment conferred by paragraph 64(b) does not 
currently extend to paragraph 47(1)(g). 

This omission has been corrected in rewriting paragraph 69(b) of Schedule 14 to FA 
2000 in paragraph 54 of Schedule 5 to the Bill. Paragraph 54(2) will enable any 
alteration in the limits in paragraphs 5 and 6 (which rewrite paragraph 10 of Schedule 
14 to FA 2000) to be reflected by an alteration of the limit in clause 536(1)(e) (which 
rewrites paragraph 47(1)(g) of Schedule 14). 
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This change will be in taxpayers’ favour (in principle and in practice) on the basis 
that it is expected that the limits will only ever be altered upwards. 

Change 181: relief from tax on annual payments under certain insurance 
policies: section 580A(7) of ICTA: paragraph 65 of Schedule 6 
This relates to the consequential amendment of section 580A(7) of ICTA in 
paragraph 65 of Schedule 6 to the Bill. 

Section 580A of ICTA exempts payments made under certain ill health and 
employment risk policies. Typically these policies pay out sums that would be taxed 
under Schedule D Case III as annual payments. The primary purpose of section 580A 
is to exempt these Schedule D Case III payments. 

But section 580A(7) of ICTA applies to payments that would be taxed under 
Schedule E. It applies if a person takes out a policy on behalf of another person and 
that other person contributes to the premiums. Section 580A(7) exempts the 
proportion of the payment that represents the other person’s share of the premium 
payments. 

Paragraph 65 of Schedule 6 to the Bill amends section 580A(7) so it applies to 
employment income and pension income. One effect of this amendment is that the 
exemption will apply to foreign pensions. In ICTA those pensions are taxed under 
Schedule D Case V. 

This change is in principle in taxpayers’ favour but it is expected to have no 
practical effect as it is in line with current practice. 

Change 182: Deductible payments: combined claims: paragraph 217 of Schedule 
6 
This allows a former employee who has paid certain employment-related liabilities 
and insurance premiums to make a combined claim for a deduction from total income 
and for a set-off against capital gains tax. 

Under section 92(1) of FA 1995 a person who has ceased to hold an office or 
employment is entitled to make certain deductions when calculating his total income 
for a year of assessment.  The former employee may deduct– 

•  the amount of any liability incurred in connection with acts or omissions 
relating to the office or employment; and 

•  the premium of any insurance policy taken out to meet liabilities of that kind. 

Section 92(1) provides that the former employee is entitled to these deductions only if 
he makes a claim for the purpose. 
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Section 92(6) of FA 1995 deals with the case where the amount which is deductible 
under section 92(1) exceeds the former employee’s total income for the year in 
question.  In such a case, the former employee is entitled to set the excess off against 
liability to capital gains tax.  Like section 92(1), section 92(6) provides that the former 
employee is entitled to this set off only if he makes a claim for the purpose. 

Section 92 of FA 1995 does not permit a combined claim under section 92(1) and (6).  
However, the current practice of the Inland Revenue is to treat a claim under section 
92(1) as also being a claim under section 92(6), if the circumstances require it. 

The entitlement to make deductions from total income (given by section 92(1) of FA 
1995) is rewritten in clause 555(2) of the Bill.  The requirement to make a claim to 
these deductions is rewritten in clause 555(3) of the Bill. 

The entitlement to a set off against capital gains tax (given by section 92(6) of FA 
1995) is rewritten as a consequential amendment of TCGA 1992.  A new section 
263ZA is inserted in TCGA 1992 by paragraph 217 of Schedule 6 to the Bill.  The 
entitlement to the set off is rewritten in subsection (3) of the new section 263ZA.  The 
requirement to make a claim to the set off is also rewritten in the same place (see the 
second paragraph of subsection (3)). 

The rewritten provisions set out expressly that a claim to the deduction from total 
income and to the set off against capital gains tax may be combined: see subsection 
(6) of the new section 263ZA of TCGA 1992. 

This change has no implications for the amount of tax paid, who pays it or when. It 
affects (in principle and in practice) only administrative matters. 

Change 183: PAYE: paragraph 10 of Schedule 2 to the Tax Credits Act 1999: 
paragraph 241 of Schedule 6 
This provides a reference to PAYE regulations in provisions for recovery of 
overpayments in respect of tax credit as if they were underpayments of tax. 

Paragraph 10 of Schedule 2 to the Tax Credits Act 1999 operates on section 71 of the 
Social Security Administration Act 1992, and section 69 of the Social Security 
Administration (Northern Ireland) Act 1992. It provides that they shall have effect in 
any case where an overpayment was made in respect of tax credit as if for subsections 
(8) and (9) there were substituted the provisions there set out. The substituted 
subsection (8)(b) provides, among other things, that an amount recoverable under 
subsection (1) in any year of assessment shall be treated for the purposes of section 
203(2)(a) of the Income and Corporation Taxes Act 1988 (PAYE) as if it were an 
underpayment of tax for a previous year of assessment. 

The explicit reference to section 203(2)(a) of ICTA could conceivably be construed as 
excluding the rest of section 203(2). For example, the power to make regulations to 
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collect unpaid tax in section 203(2)(c) and the power to make regulations to collect 
interest in section 203(2)(d). 

This construction might lead to the conclusion that paragraph 10 of Schedule 2 to the 
Tax Credits Act 1999 was ineffective and that overpayments of tax credits cannot be 
recovered through PAYE. That would however leave the provisions with no effect. 

Paragraph 241 of Schedule 6 to the Bill accordingly amends paragraph 10 of Schedule 
2 to the Tax Credits Act 1999 so as to substitute “under PAYE regulations” for “for 
the purposes of section 203(2)(a) of the Income and Corporation Taxes Act 1988 
(PAYE)”. This removes any doubt as to the ability to recover overpayments of tax 
credit in the same way as underpayments of tax on PAYE income. 

This change could in principle affect how an overpayment of tax credits is 
recovered and in exceptional cases even who pays what amount of tax (for the 
reasons discussed in Change 147), but it is expected to have no practical effect as it 
is in line with current practice. 

 


