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Note 1: Explanations of “employment” and “office”: clauses 4 and 5 
This deals with the introduction of partial explanations of “employment” and “office”.  
These are intended to provide a measure of statutory guidance as to the meaning of 
these expressions by identifying certain arrangements which seem to be clearly 
covered by them, but without seeking to alter their scope. 

Tax is charged under Cases I to III of Schedule E “in respect of any office or 
employment on emoluments therefrom”: see section 19(1) of ICTA.  There is nothing 
in current tax legislation that defines either “office” or “employment”. 

(A) To take “employment” first, the decisions of the courts have given rise to a 
number of different tests, none of which has proved to be definitive. Given the 
diversity of approach in the courts it seems unlikely that an exhaustive definition of 
“employment” could be produced, or indeed that one could produce more than an 
incomplete list of criteria that might or might not be useful in a given case for 
determining whether an employment exists. 

On the other hand it is thought that it would be helpful to have a non-exhaustive 
explanation which gave an indication of the core meaning of “employment” by listing 
certain arrangements that on any view constitute an employment. As such, it would 
not attempt to delineate the boundary between employment and self-employment. 

Clause 4 of the Bill contains such an explanation. It states that “employment” includes 
in particular– 

•  any employment under a contract of service, 

•  any employment under a contract of apprenticeship, and 

•  any employment in the service of the Crown. 

The reference to “any employment in the service of the Crown” is specifically 
included because it is not settled that all Crown servants have contracts of service. 

(B) The concept of an “office” is one that has also been considered by the courts: see 
in particular Great Western Railway Company v Bater (1922) 8 TC 231 and Edwards 
v Clinch (1981) 56 TC 367.  But in this case it does seem possible to construct a 
definition based on the guidelines established by the courts.  However, since these are 
only guidelines, any explanation can, again, only be non-exhaustive. 

Clause 5(3) of the Bill contains such an explanation.  It states that “office” includes in 
particular any position which has an existence independent of the person who holds it 
and may be filled by successive holders. Clause 5(2) is another new (but rather less 
significant) interpretation provision relating to offices: it simply spells out how 
provisions worded in terms of employments are to apply to offices. 
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Clause 4 applies for the purposes of the employment income Parts (Parts 2 to 7 of the 
Bill), while clause 5 applies unless excluded.  These clauses are also applied for the 
purposes of other particular provisions of the Bill. For example, Part 9 of the Bill, 
which deals with the liabilities of former employees and office holders, contains 
provisions corresponding to clause 4 of the Bill (see clause 562) and clause 5 of the 
Bill (see clause 564).  A similar approach is adopted in clause 712 of the Bill, which 
relates to PAYE. 

Note 2: “Employment income”, “general earnings” and “specific employment 
income”: clause 7 
This deals with the introduction of the labels “employment income”, “general 
earnings” and “specific employment income” in the Bill. 

At present ICTA does not use any expression that encompasses the entirety of 
employment-related income chargeable to tax under Schedule E.  There are two main 
strands of such income– 

•  Cases I to III in paragraph 1 of the Schedule charge emoluments.  These 
include amounts treated as emoluments.  Whether emoluments are taxable 
depends on the tests of residence in the Cases and the rules about receipts set 
out in sections 202A and 202B of ICTA; 

•  paragraph 5 of the Schedule charges other income on which another provision 
of the Tax Acts directs tax to be charged under the Schedule.  Whether such 
income is taxable does not depend on the same rules about residence and 
receipts but on the terms of the provision concerned. 

The label “employment income” has been adopted in the Bill as an expression that 
will encompass all of the types of income mentioned above.  Thus clause 7(2) of the 
Bill defines “employment income” as meaning– 

•  earnings within Chapter 1 of Part 3 (which replace “emoluments”: see Note 
13); 

•  amounts treated as earnings (which accordingly replace amounts treated as 
emoluments); and 

•  any amounts which count as employment income (which replace income 
within paragraph 5 of Schedule E: see Note 3). 

However, for the purpose of operating the charge to tax on employment income under 
Part 2 of the Bill, two further labels have been devised to reflect the two main strands 
of income mentioned above: see clause 7(3) and (4).  These are– 
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•  general earnings (consisting of earnings and amounts treated as earnings); and 

•  specific employment income (consisting of any amount counting as 
employment income). 

Because these labels are to operate for the purposes of the charge to tax, neither 
general earnings nor specific employment income includes any exempt income (see 
clause 8 of the Bill). 

Note 3: Employment income other than earnings: operation of tax charges: 
clauses 7, 476, 477 and 504 to 507 
This deals with the way in which specific charges on employment-related income 
other than earnings are rewritten in Parts 6 and 7 of the Bill. 

At present the main charge on employment-related income is the charge under 
paragraph 1 of Schedule E (see section 19(1) of ICTA) which taxes emoluments and 
amounts treated as emoluments.  This charge is rewritten as the charge under Part 2 of 
the Bill on general earnings: see Chapters 2 and 3 of Part 2 of the Bill. 

The Tax Acts also contain a number of specific (or “free-standing”) charges to tax on 
employment-related income, and these are brought within Schedule E by paragraph 5 
of the Schedule. 

(A) In rewriting the provisions that currently impose specific charges to tax, it has 
been decided not to use a form of words that would suggest that the provisions 
themselves impose separate charges to tax.  Under the new scheme contained in the 
employment income Parts of the Bill, the function of these provisions is rather to 
identify amounts of income that will fall within the charge to tax on employment 
income under Part 2 of the Bill. 

The way that these provisions identify such amounts is to say that they are to “count 
as employment income”.  As indicated in clause 7(3) of the Bill, the majority of these 
provisions appear in– 

•  Part 6 of the Bill (income which is not earnings or share-related), and 

•  Part 7 of the Bill (share-related income and exemptions). 

Such amounts then fall within the charge under Part 2 of the Bill on specific 
employment income (see clause 9 of the Bill) because “specific employment income” 
is defined by clause 7(4) and (6) of the Bill as meaning any amount that counts as 
employment income by virtue of Part 6 or 7 of the Bill (or any other enactment). 
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The use of the expression “counts as employment income” therefore involves a 
change of approach and wording from the current position but does not have any 
practical effect on tax liability. 

(B) There is another issue which arises in connection with this type of employment 
income.  This concerns the tax year in which such income is to be charged to tax. 

There are general rules for attributing amounts of income to particular tax years in 
sections 202A and 202B of ICTA, but they apply only to emoluments and not to 
income chargeable under paragraph 5 of Schedule E.  The timing of the tax charge for 
the latter sort of income is, in general, set out in the provision charging it to tax.  In 
the remaining cases, the tax year in question is readily identifiable in the context of 
the provision charging it to tax: see section 135(1) and (6) of ICTA (rewritten in 
clauses 476 and 477 of the Bill) and paragraphs 81, 82, 85 and 86 of Schedule 8 to FA 
2000 (rewritten in clauses 504 to 507 of the Bill). 

In rewriting the provisions that currently impose specific charges to tax, it has been 
decided to adopt a standard approach whereby the tax year in which such income is to 
be charged to tax is set out in each case.  Thus each of the rewritten provisions states 
that the amount in question is to count as employment income “for the relevant tax 
year”, and that year is then specified. 

Again, this involves a change of approach and wording from the current position but 
does not have any practical effect on tax liability. 

Note 4: Net taxable earnings and net taxable specific income: clauses 11 and 12 
This relates to the calculation of net taxable earnings and net taxable specific income 
under Part 2 of the Bill. 

Calculation of net taxable earnings At present ICTA does not spell out the method for 
calculating the income chargeable to tax under Cases I to III of Schedule E (see 
section 19(1) of ICTA).  But section 131(1) makes clear that it is the full amount of 
such emoluments that is chargeable “subject to such deductions only as may be 
authorised by the Tax Acts”.  This proposition is in effect rewritten in clause 11(1) of 
the Bill. 

Clause 11(2) to (4) of the Bill simply reflect the way that the amount of income 
chargeable to tax under Cases I to III is calculated under the existing legislation. It is 
clear from the wording of, for example, section 198(1) of ICTA (relief for necessary 
expenses) that deductions may only be made from the emoluments of the employment 
to which they relate.  So the process of subtracting deductions from emoluments 
involves a separate calculation for each of an employee’s employments. 
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In the normal way the general rules relating to deductions (see clause 329(1) of the 
Bill) will mean that deductions allowed in respect of an employment cannot exceed 
the taxable earnings from the employment. The consequence of this is that the result 
of the calculation in clause 11(1) of the Bill in such cases cannot be less than nil, and 
clause 11(2) will not come into play.  However, in exceptional cases, the result of the 
calculation in clause 11(1) may be a negative amount. In such cases clause 11(2) will 
come into play to ensure that the net taxable earnings from the employment are nil. 

Calculation of net taxable specific income Paragraph 5 of Schedule E (see section 
19(1) of ICTA) brings within the overall charge to tax under Schedule E amounts that 
are directed to be charged under that Schedule by other provisions of the Tax Acts. 
Such amounts are called “specific employment income” in the Bill. 

ICTA is silent on how the amount of a charge to tax under paragraph 5 of Schedule E 
is to be calculated.  Clause 12 fills this gap in connection with specific employment 
income under the Bill: subsection (1) sets out the arithmetic process for calculating 
net taxable specific income, and subsection (2) ensures that this can never be less than 
nil. 

Paragraph 5 of Schedule E does not provide for amounts within that paragraph to be 
added together.  It simply ensures that the charge to tax under Schedule E extends to 
such amounts, each of which falls to be calculated in accordance with separate rules 
contained in the provisions of the Tax Acts directing them to be chargeable under 
Schedule E. Clause 12(3) reflects this by ensuring that each kind of specific 
employment income is to be subject to a separate calculation in order to arrive at the 
net taxable specific income in that case. 

Note 5: Taxable earnings: person liable for tax: clause 13 
This relates to clarification of the persons who are liable for tax on employment 
income. 

At present the charge to tax on emoluments under Cases I to III of Schedule E (see 
section 19(1) of ICTA) is a charge on emoluments from an office or employment.  
There is nothing in ICTA that says expressly that the person chargeable to tax on 
emoluments is the person whose emoluments they are (or are treated as being), 
namely the office-holder or employee. However, there can be no doubt that this is the 
case. 

In rewriting this charge to tax in Part 2 of the Bill as it applies to general earnings (see 
Note 2), it seems sensible to make clear who is to be liable for tax on such earnings.  
Clause 13(2) of the Bill therefore spells out the primary rule that it is to be the 
employee who is so liable. The secondary rule, which applies where the employee has 
died, is contained in clause 13(4) and (5) and derives from section 202A(3) of ICTA. 
(References in the Bill to employees in general include office-holders: see clause 5 of 
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the Bill.)  These provisions will not affect the operation of PAYE Regulations, which 
impose obligations on employers as regards the deduction and payment of amounts in 
respect of tax for which their employees are liable. 

Clause 13(3) similarly spells out who is to be liable for tax under Part 2 of the Bill as 
it applies to specific employment income (see Note 2). This will always be the person 
in relation to whom such income is to count as employment income (see Note 3).  For 
the most part, the provisions currently imposing charges to tax on such income spell 
out who is to be chargeable to tax on it.  The one exception is section 595(1) of ICTA, 
but even there it is clear in the context that it must be the person (i.e. the employee) 
whose chargeable income the sum in question is to deemed to be. 

Note 6: Taxable earnings: meaning of earnings “for” a tax year: clauses 16 and 
29 
This relates to clarification of references to general earnings “for” a tax year. 

At present it is necessary to know whether emoluments are emoluments “for” a 
particular tax year in order to apply the residence tests contained in Cases I to III of 
Schedule E (see section 19(1) of ICTA). Cases I to III are rewritten in Chapters 4 and 
5 of Part 2 of the Bill; and it is similarly necessary, in order to apply the residence 
tests under those Chapters, to know whether general earnings (see Note 2) are general 
earnings for a particular tax year. 

ICTA currently gives no explanation of when emoluments are to be regarded as 
emoluments “for” a particular tax year.  Consultation on an early draft of the charging 
provisions indicated a need to clarify this point. 

Clauses 16 and 29 of the Bill therefore spell out that general earnings are “for” a 
particular period consisting of the whole or part of a tax year if they are general 
earnings earned in or otherwise in respect of that period.  It is thought that this reflects 
the meaning that a court would give to “for” if the point ever arose. On the same basis 
the clauses provide for earnings for a period that extends beyond a single tax year to 
be apportioned between the tax years in question. 

The propositions in clauses 16 and 29 do not override provisions of Part 3 of the Bill 
that require amounts to be treated as earnings for a particular year (see Note 7). 

Note 7: Taxable benefits: tax year for which amounts are treated as earnings: 
clauses 17(4) and 30(4), Chapters 3 to 10 of Part 3 and clauses 223 and 224 
This relates to the tax year for which amounts are to be treated as earnings under 
provisions of the benefits code or other provisions that treat payments as earnings. 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 12 

(A) Clauses 17 and 30 of the Bill rewrite paragraph 4A of Schedule E (see section 
19(1) of ICTA), which contains special rules for dealing with cases where the 
emoluments from an employment would otherwise be earnings for a year in which the 
employment is not held. Clauses 17(4) and 30(4) of the Bill state that those special 
rules do not apply in connection with determining the year for which amounts are to 
be treated as earnings under Chapters 2 to 11 of Part 3 (the benefits code). 

The reason for this is that it is thought that, on analysis, paragraph 4A of Schedule E 
has no application in relation to deemed emoluments under the current benefits code 
provisions.  For the most part, the way in which those provisions operate means that 
any deemed emoluments will necessarily be for a year in which the employment is 
held. The exceptions are section 160(3) (beneficial loan arrangements) and section 
162(5) and (7) (employee shareholdings) of ICTA, which provide for amounts to be 
treated as emoluments where loans are released or written off, or shares are disposed 
of, after the employment has terminated. However, in such cases the relevant 
provisions of those sections are stated to apply “as if the employment had not 
terminated”.  Since the year for which amounts are to be treated as emoluments is 
either readily identifiable (in relation to a section 160(3) case) or spelt out (in relation 
to a section 162(5) or (7) case), it is thought that there is no room for paragraph 4A of 
Schedule E to apply. Clauses 17(4) and 30(4) of the Bill make this point explicit. 

(B) Chapters 3 to 10 of Part 3 of the Bill (taxable benefits) and clauses 223 and 224 
(certain payments treated as earnings) rewrite provisions of ICTA whose effect is to 
require amounts of one sort or another to be treated as a person’s emoluments for the 
purposes of Schedule E.  With the exception of section 162(5) and (6) of ICTA 
(employee shareholdings) none of those provisions specifies the tax year for which 
the amount in question is to be treated as emoluments. 

The tax year for which amounts are to be treated as emoluments is relevant for the 
purpose of applying the residence and other tests contained in Cases I to III of 
Schedule E.  Accordingly, in the absence of anything expressly identifying the 
relevant tax year in each case, that year currently needs to be inferred from the 
provisions in question.  It seems that this can readily be done by looking at the time, 
period or tax year at or in which the payment or other benefit is made or provided.  
This is consistent with the rules set out in section 202B of ICTA, which are aimed at 
identifying the tax year in which emoluments are to be treated as received for the 
purposes of section 202A(1)(a) (taxation on receipts basis under Case I or II of 
Schedule E). 

Cases I to III of Schedule E are rewritten in Chapters 4 and 5 of Part 2 of the Bill.  It 
is similarly necessary, for the purpose of applying the residence and other tests under 
the charging provisions of those Chapters, to know the tax year for which amounts are 
to be treated as earnings under Chapters 3 to 10 of Part 3 of the Bill and clauses 223 
and 224.  Rather than leave the relevant tax year to be inferred as mentioned above, 
Chapters 3 to 10 and clauses 223 and 224 contain provisions identifying that year: see 
clause 72(1) and similar provisions of Chapters 4 to 10, clause 223(4) and clause 
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224(1).  In so doing they simply make explicit what is considered to be implicit in the 
existing provisions of ICTA. 

Note 8: Taxable earnings: chargeable overseas earnings constituting taxable 
earnings: clauses 21 and 22 
This relates to the basis for taxing what are currently described as “foreign 
emoluments”. 

As mentioned in Change 3, section 192(2) of ICTA provides that where– 

•  the duties of an office or employment are performed wholly outside the United 
Kingdom, and 

•  the emoluments from the office or employment are “foreign emoluments” (i.e. 
they are emoluments of a person domiciled outside the United Kingdom and 
the employment is with a foreign employer: see section 192(1)), 

the emoluments are excepted from the main charge on employment income under 
Case I of Schedule E (which applies where the person holding the office or 
employment is resident and ordinarily resident in the United Kingdom: see section 
19(1) of ICTA).  However, the amount of foreign emoluments so excepted is limited 
to the amount that remains after subtracting capital allowances and deductions under 
section 192(5) of ICTA (see Change 3). So the amount of the foreign emoluments 
which is not so excepted stays within the Case I charge. 

Neither section 192(2) nor section 19(1) of ICTA specifies the basis on which 
emoluments are to be charged where they are excepted from the charge under Case I.  
But the present reality is that they are charged under Case III of Schedule E if they 
satisfy the conditions of that Case.  Case III charges any emoluments for any year of 
assessment in which the person holding the office or employment is resident in the 
United Kingdom (whether or not ordinarily resident there) so far as the emoluments 
are received in the United Kingdom. 

The exception for “foreign emoluments” has been rewritten in clause 22 of the Bill in 
way that is intended to reflect more clearly the current Case III charge.  In that 
clause– 

•  the “foreign emoluments” excepted from the Case I charge rewritten in clause 
21 are referred to as “chargeable overseas earnings” (as calculated under 
clause 23), 

•  there is express provision for “chargeable overseas earnings” to be an amount 
of “taxable earnings” for the purposes of the charge to tax under Part 2 of the 
Bill, and 
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•  that provision operates by reference to earnings received in the United 
Kingdom in a tax year (although, as mentioned in Note 9, the Bill refers to 
such earnings as being “remitted to” the United Kingdom). 

Note 9: Taxable earnings: earnings remitted to the United Kingdom: clauses 22 
and 26 
This deals with the introduction of references to earnings “remitted to” the United 
Kingdom. 

Section 202A of ICTA contains the rules for charging tax on emoluments under 
Schedule E.  In any tax year, tax is charged– 

•  under Case I or II, on the full amount of emoluments received in the year; 

•  under Case III, on the full amount of emoluments received in the United 
Kingdom in the year. (This wording follows that of Case III itself: see section 
19(1) of ICTA.) 

The use of “received” in both of these contexts is capable of confusing the reader, 
who might wonder what distinction was being drawn by section 202A. Why are 
emoluments “received in the United Kingdom” not also emoluments that are 
“received”?  In fact, section 202A was intended to reflect the distinction between the 
charge under Case I or II on emoluments wherever they are received and the Case III 
charge, which only applies to emoluments remitted to the United Kingdom. 

In rewriting the provisions of ICTA relating to the charging of Case III emoluments, 
the Bill makes the intended distinction clearer by referring to amounts “remitted to” 
the United Kingdom: see clauses 22 and 26 of the Bill. 

Note 10: Taxable earnings: earnings from overseas Crown employment subject 
to UK tax: clauses 25, 27 and 28 
This relates to the way in which earnings from overseas Crown employment are 
charged to tax under the Bill. 

Section 132(4)(a) of ICTA deems certain duties to be performed in the United 
Kingdom for the purposes of Cases I and II of Schedule (see section 19(1) of ICTA).  
These are duties of any office or employment under the Crown which is of a public 
nature and which is paid for out of the public revenue of the United Kingdom or of 
Northern Ireland. 

Case II of Schedule E charges emoluments in respect of duties performed in the 
United Kingdom for a tax year in which the office holder or employee is– 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 15 

•  not resident in the United Kingdom; or 

•  resident in the United Kingdom but not ordinarily resident there. 

The effect of the deeming provision in section 132(4)(a) is that duties of Crown 
employment wherever performed will count as performed in the United Kingdom for 
the purposes of Case II. 

However, there is in fact no need for this deeming provision in connection with duties 
of Crown employment performed in the United Kingdom: Case II will apply anyway.  
Furthermore, as regards those performed outside the United Kingdom, it seems 
preferable to dispense with the fiction that they are to be deemed to be performed in 
the United Kingdom: it seems better to structure the Case II charge so that it expressly 
covers duties of Crown employment performed outside the United Kingdom. 

This is therefore the approach that has been adopted in rewriting Case II in clauses 25 
and 27, which refer to “general earnings from overseas Crown employment subject to 
UK tax” in addition to general earnings in respect of duties performed in the United 
Kingdom. Clause 28(1) to (3) then define “general earnings from overseas Crown 
employment subject to UK tax” as earnings of a particular description in respect of 
duties performed outside the United Kingdom. 

It may be mentioned that there seems to be no possible application of section 
132(4)(a) for the purposes of the actual charge to tax under Case I of Schedule E, and 
the Bill accordingly does not contain anything that would seek to reflect any 
application for those purposes. 

Note 11: Relief for delayed remittances: condition requiring the impossibility of 
obtaining “foreign currency”: clause 35(2)(c)(iii) 
This relates to the condition for a claim for relief for delayed remittances which 
requires that the inability to transfer the income to the United Kingdom was due to the 
impossibility of obtaining “foreign currency”. 

Section 585 of ICTA provides that relief from tax on Schedule E Case III income may 
be claimed if the conditions set out in subsection (1)(a) to (c) are met. 

•  Subsection (1)(a) requires the taxpayer to have been unable to transfer the 
income to the United Kingdom. 

•  Subsection (1)(b) requires the inability to transfer to have been due to one of 
three reasons– 

− the laws of the territory where the income arose, 
− executive action of its government, or 



These notes refer to the Income Tax (Earnings and Pensions) Bill 
as brought from the House of Commons on 12th February 2003 [HL Bill 33] 

 16 

− the impossibility of obtaining foreign currency in that territory. 
 

•  Subsection (1)(c) requires the inability to transfer to have been not due to any 
want of “reasonable endeavours” on the part of the taxpayer. 

In relation to the third reason referred to in section 585(1)(b) of ICTA, “foreign” 
clearly means foreign to the local territory. This view is supported by a comparison 
with the express reference to “sterling” in section 584(1)(b) of ICTA (relief for 
unremittable overseas income). 

In rewriting the third reason in clause 35(2)(c)(iii) of the Bill the meaning of “foreign 
currency” has been made clear. 

Note 12 Intermediaries: the Bill does not rewrite paragraph 1(5) of Schedule 12 
to FA 2000: clause 49 
This involves the omission from the Bill of paragraph 1(5) of Schedule 12 to FA 
2000. That sub-paragraph provides– 

 “The fact that the worker holds an office with the client does not affect the application of this 
Schedule.” 

Even without such a statement, the fact that a worker holds an office with the client 
has no relevance to the operation of Schedule 12. The removal of this unnecessary 
material will not affect anyone’s liability to tax. 

Note 13: “Earnings”: clause 62 
This relates to the concept of “earnings” as used in the employment income Parts of 
the Bill. 

At present the main charge to tax on employment-related income is the charge on 
“emoluments” under paragraph 1 of Schedule E.  Although there is a great deal of 
judicial authority as to the meaning of “emoluments”, the word has a distinctly 
antiquated flavour.  “Emoluments” as a concept integral to the workings of the 
employment income Parts has therefore been replaced by the concept of “earnings”. 

“Earnings” are defined in clause 62 of the Bill. To a large extent this new definition of 
“earnings” follows the existing definition of “emoluments” in section 131(1) of ICTA, 
which says that “emoluments” includes “all salaries, fees, wages, perquisites and 
profits whatsoever”.  Indeed, there is a reference at the end of the new definition to 
“anything else that constitutes an emolument of the employment”.  This is intended to 
ensure that the existing case law will apply to bring in anything that counts as an 
emolument but is not listed in the new definition. 
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There is one significant departure, however. The existing reference to 
“all…perquisites and profits whatsoever” has been replaced by “any gratuity or other 
profit or incidental benefit of any kind obtained by the employee if it is money or 
money’s worth”.  “Money’s worth” is then defined by clause 62(3) of the Bill to mean 
something of, or convertible into, direct monetary value to the employee. 

The words “any gratuity or other profit or incidental benefit of any kind obtained by 
the employee” are simply intended as a more modern equivalent of the reference to all 
perquisites and profits whatsoever.  But the words “if it is money or money’s worth” 
are new and reflect the fact that it is now accepted that only money or money’s worth 
fall within the scope of section 131 of ICTA. 

It seems that, whatever its meaning under the general law, “money’s worth” in the 
context of emoluments entails something that can be converted into money or is of 
direct monetary value to the employee. The early case of Tennant v Smith (1892) 3 
TC 158 established that a benefit obtained by an employee from his employment that 
could not be converted into money was not a perquisite for Schedule E purposes.  
However, “money’s worth” may be something that cannot be actually converted if it 
is nevertheless of direct monetary value to the employee: see, for example, Hartland v 
Diggines (1926) 10 TC 247, where the benefit was the discharge of a debt owed by 
the employee.  The effect of these authorities is reflected in the definition of “money’s 
worth” in clause 62(3). 

Note 14: Taxable benefits and payments: time of employment for purposes of 
charge on certain payments and benefits: Chapters 3 and 10 of Part 3 and clause 
223 
This relates to clarification of the time when an employment must be held if there is to 
be a charge to tax on expenses payments or under the general charge on benefits. 

Section 153 of ICTA (payments in respect of expenses) applies where in any year a 
person is employed in employment to which Chapter 2 of Part 5 of that Act applies 
and by reason of his employment he is paid sums in respect of expenses that are not 
otherwise chargeable as his income.  Similarly, section 154 (general charging 
provision) applies where in any year a person is employed in employment to which 
Chapter 2 of Part 5 of that Act applies and by reason of his employment he is 
provided with a benefit to which the section applies and the cost of providing it is not 
otherwise chargeable as his income. 

In rewriting the relevant provisions of sections 153 and 154 in clauses 70 and 201 of 
the Bill the effect of the words “where in any year a person is employed…” has been 
clarified.  The clauses spell out that it is does not matter whether the employment is 
held at the time when the payment of expenses is made or the benefit is provided so 
long as it is held at some point in the tax year in which the payment or benefit is made 
or provided.  This accords with the Revenue’s current approach. Since the 
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consequence of this proposition is that the clauses may cover payments made or 
benefits provided before or after an employment is held, the clauses further spell out 
that references in the relevant Chapter to an employee include a prospective or former 
employee. 

A similar approach has been adopted in rewriting the words “where in any year” in 
section 164(1) of ICTA (payment of director’s tax): see clause 223(2) and (3) of the 
Bill. 

Note 15: Taxable benefits: cash vouchers: meaning of references to “vouchers”: 
clauses 75(1) and 77 
This relates to the meaning of certain references to “vouchers” in provisions 
concerning the charge to tax on the benefit of cash vouchers. 

Section 143(3) of ICTA provides that a “cash voucher” means “any voucher, stamp or 
similar document” capable of being exchanged for a sum greater than, equal to or not 
substantially less than the expense incurred “by the person at whose cost the voucher 
is provided”. 

Section 143(3) of ICTA does not expressly provide that it is the expense incurred “by 
the person at whose cost the voucher, stamp or similar document is provided”. But 
section 143(3) cannot sensibly be read in any other way. This is spelt out in clause 
75(1) of the Bill. 

Section 144(3) of ICTA provides for the apportionment of the expense incurred in 
connection with “the provision of vouchers” where the vouchers are provided for two 
or more employees as members of a group or class. That expense is relevant to the 
definition of “cash voucher” in section 143(3) of ICTA. 

Section 144(3) of ICTA does not expressly refer in the context of “cash vouchers” to 
“the provision of vouchers, stamps or similar documents”. But the reference to “the 
provision of vouchers” in section 144(3) cannot sensibly be read in any other way 
since it applies for the purposes of section 143 of ICTA. This is spelt out in clause 77 
of the Bill. 

Note 16: Taxable benefits: period during which living accommodation is 
provided: clause 102 
This relates to clarification of the period when living accommodation is provided 
which is relevant for the purposes of the charge to tax on the benefit of such 
accommodation. 
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Both section 145(1) and section 146(1) of ICTA (charges in respect of living 
accommodation provided for employee) refer to living accommodation being 
provided for a person “in any period” by reason of his employment.  The amount of 
the person’s deemed emoluments chargeable to tax under those sections is then 
described as the value or additional value of the accommodation “for the period”.  
The person chargeable is referred to as “the employee”. 

At present these references to any period are at large and there is no explicit link with 
a tax year or tax years.  However, the purpose of sections 145 and 146 is to enable the 
person’s deemed emoluments to be calculated for each tax year during the whole or 
part of which the accommodation is provided. 

At the same time, although sections 145 and 146 refer to living accommodation being 
provided for a person “in any period” by reason of his employment, they do not spell 
out that the person should be in that employment for the whole of that period.  
However, it is thought that the whole tenor of those sections is that they are dealing 
with a person who is an employee during the period when the accommodation is 
provided for him.  They therefore adopt a different approach from sections 153 and 
154 (see Note 14). 

In rewriting the relevant provisions of these sections, clause 102(1) of the Bill 
(calculation of cash equivalent of living accommodation) accordingly refers to living 
accommodation being provided in any period– 

•  which consists of the whole or part of a tax year, and 

•  throughout which the employee holds the employment. 

This period is referred to as “the taxable period” in clauses 105 and 106, which 
contain the rules for calculating the cash equivalent of the benefit of the 
accommodation for the tax year in question. 

Note 17: Taxable benefits: vans: calculation of cash equivalent of benefit of 
shared van: clauses 155(4) and 161 
This relates to how the cash equivalent of the benefit of a shared van is calculated. 

Section 159AA of ICTA charges an employee where a van is made available to the 
employee or a member of the employee’s family or household by reason of the 
employment. An amount equal to the cash equivalent of the benefit of the van is 
treated as emoluments of the employee. 

The cash equivalent of the benefit of a van is determined under Schedule 6A to ICTA. 
That Schedule is divided into three Parts– 
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•  Part 1 deals with the cash equivalent of the benefit of a van which is not shared 
or, where it is shared for part of the tax year in question, the benefit of the van 
for the period when it is not shared. 

•  Part 2 deals with the cash equivalent of the benefit of a shared van. 

•  Part 3 deals with the interaction between Parts 1 and 2 where a van is a shared 
van for only part of the year. 

In clause 155 of the Bill the method of calculating the cash equivalent of the benefit 
of a van is described in terms of calculating the “value of exclusive availability” and 
the “value of shared availability”. The “value of exclusive availability” is calculated 
in accordance with clause 157 of the Bill (which rewrites the substance of Part 1 of 
Schedule 6A to ICTA). The “value of shared availability” is calculated in accordance 
with clause 160 of the Bill (which rewrites the substance of Part 2 of Schedule 6A to 
ICTA). 

(A) In calculating the cash equivalent of the benefit of a shared van, Part 2 of 
Schedule 6A to ICTA focuses on the value of all the shared vans made available by 
the employee’s employer whether or not they were all made available to the employee 
whose tax liability is being calculated or to a member of his family or household. The 
emphasis is on calculating the cash equivalent of the benefit to each “participating 
employee” i.e. an employee to whom one or more of the shared vans is available and 
who makes private use of the van while it is a shared van. Therefore under paragraph 
5 of that Schedule the basic value of all the shared vans is calculated and then divided 
by the number of “participating employees”. The resulting figure is the cash 
equivalent of the benefit to each participating employee of the shared vans available 
to him. 

Paragraph 5 of Schedule 6A to ICTA has been rewritten in clause 161 of the Bill by 
means of a method statement. The method statement concentrates on calculating the 
value of shared availability of the shared van or vans made available to the employee 
whose tax liability is being calculated rather than on calculating that value for all the 
“participating employees”. This is a change of form rather than substance – the value 
of shared availability is still calculated by reference to the value of all the shared vans 
made available by the employee’s employer (whether or not to the employee in 
question or to a member of his family or household) and by reference to the number 
of “participating employees”. It is thought that, by focussing on the employee whose 
tax liability is being calculated, the method statement in clause 161 of the Bill is 
easier to follow than paragraph 5 of Schedule 6A. 

(B) Paragraph 5 of Schedule 6A to ICTA does not expressly provide that if the 
employee in question is not a “participating employee” the benefit to the employee of 
the shared van is nil. But that is thought to be implicit from paragraph 5(6) of the 
Schedule which provides that “the figure found for a participating employee shall be 
taken to be the cash equivalent of the benefit to him in the year of the van…..or the 
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vans….”. This point is made explicit in Step 2 of the method statement in clause 
161(1) of the Bill. 

(C) Part 3 of Schedule 6A to ICTA deals with the case where a van is a shared van for 
only part of the year and there is therefore a cash equivalent of the benefit of the van 
calculated under Part 1 and under Part 2 of the Schedule. Paragraph 10(2) provides 
that the employee is to “be charged to tax as if the van concerned were different vans, 
one having a cash equivalent found under Part 1 of this Schedule and the other having 
(or counting towards) a cash equivalent found under Part 2 of this Schedule”. 

It is thought that there is no reason why this proposition could not be simplified so 
that there is one cash equivalent of the benefit of the van consisting of the sum of the 
figures found under Part 1 and Part 2 of Schedule 6A. The net result would appear to 
be the same. 

This has been done in clause 155(4) of the Bill where the cash equivalent of the 
benefit of the van is stated to be the total of the value of exclusive availability and the 
value of shared availability. 

Note 18: Taxable benefits: cars & vans: exception for pooled cars and vans: 
clauses 167(2)(b) and 168(2)(b) 
This relates to the exception for pooled cars and vans from the provisions which 
charge to tax a car or van provided by reason of an employment or a benefit so 
provided which is not otherwise chargeable to tax. 

Sections 157 and 159AA of ICTA charge an employee where a car or van is made 
available to the employee or a member of the employee’s family or household by 
reason of the employment. An amount equal to the cash equivalent of the benefit of 
the car or van is treated as emoluments of the employee. It is a requirement of both 
sections that the car or van is available for the employee’s or member’s private use. 

Section 154 of ICTA charges an employee where a benefit is provided for the 
employee or a member of the employee’s family or household by reason of the 
employment and the benefit is not otherwise chargeable to tax. There is no 
requirement that the benefit is available for the employee’s private use. 

Section 159(3) of ICTA provides that where a car has for any year been included in a 
car pool for the use of the employees of one or more employers then “for the year in 
question the car is to be treated under sections 154 and 157 as not having been 
available for the private use of any of the employees”. Section 159(3) is applied with 
modifications by section 159AB of ICTA in relation to pooled vans. 

In section 159(3) of ICTA the reference to “private use” in the context of section 154 
of ICTA presents difficulties. Unlike sections 157 and 159AA of ICTA, section 154 
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contains no requirement that the benefit must be available for the private use of any of 
the employees. The only way in which section 159(3) can sensibly be read in relation 
to section 154 would seem to be in terms that the pooled car or van is not to be treated 
as a benefit falling within section 154 in relation to the employees in question. That 
accords with how the Inland Revenue apply section 159(3) in practice. 

Clauses 167(2)(b) and 168(2)(b) of the Bill therefore provide that the pooled car or 
van is not to be treated in relation to the employees concerned as an employment-
related benefit within Chapter 10 of Part 3 of the Bill (which rewrites section 154 of 
ICTA). 

Note 19: Taxable benefits: loans: scope of the exception preventing a double 
charge where loan released or written off: clause 189(2)(3) 
This relates to the effect of the two exceptions from the provision which prevents an 
employee being charged under section 160(2) of ICTA in respect of the release or 
writing off of a loan if the amount released or written off is also charged under 
another provision. 

Section 160(2) of ICTA charges an employee where a loan obtained by reason of his 
employment is released or written off. The amount released or written off is treated as 
emoluments of the employee. 

Section 161(5) of ICTA provides that section 160(2) does not apply “where the 
amount released or written off is chargeable to income tax as income of the employee 
apart from that section” except– 

(a) “where it is chargeable only by virtue of section 148” (payments and other 
benefits in connection with termination of employment), and 

(b) “to the extent that the amount exceeds the sums previously falling to be 
treated as the employee’s income under section 677” (a provision concerning 
the treatment as income of capital sums paid by the trustees of a settlement to 
the settlor). 

In relation to (a), section 161(5) of ICTA does not expressly provide that the 
consequence is that the charge under section 160(2) of ICTA takes priority to the 
charge under section 148 of ICTA so that the employee is charged under section 
160(2) only. But it is clear that must have been the intention. Clause 189(2) of the Bill 
spells this out. 

In relation to (b), section 161(5) of ICTA does not expressly require that “the sums 
previously falling to be treated as the employee’s income under section 677” of ICTA 
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must have related to the release or writing-off of the loan. Again, it is clear that must 
have been the intention. Clause 189(3) of the Bill therefore provides that an amount 
must have been treated as the employee’s income under section 677 of ICTA “in 
respect of a capital sum paid in relation to the release or writing-off of the loan”. 

Note 20: Taxable benefits: loans: calculation of cash equivalent of benefit of loan 
where employee has died: clause 190(1)(b) 
This relates to how the cash equivalent of the benefit of a loan is calculated where the 
employee has died. 

Section 160(1) of ICTA charges an employee where an interest-free or low-interest 
loan is made to the employee or a relative of the employee by reason of the 
employment. The loan must be outstanding for the whole or part of the tax year in 
question. An amount equal to the cash equivalent of the benefit of the loan is treated 
as emoluments of the employee. 

Paragraph 3 of Schedule 7 to ICTA provides that the cash equivalent of the benefit of 
a loan for a tax year is– 

•  the amount of interest which would have been payable on the loan for that year 
at the official rate, less 

•  the amount of interest actually paid on it for that year. 

Paragraphs 4 and 5 of that Schedule then provide the “normal” and the “alternative” 
methods of calculating the amount of interest which would have been payable at the 
official rate. 

The “normal” method under paragraph 4 involves calculating half the aggregate of– 

•  the maximum amount of the loan outstanding at the beginning of the tax year 
or (if later) the date on which the loan was made, and 

•  the maximum amount of the loan outstanding at the end of the tax year or “if 
the loan was discharged in that year, the date of discharge”. 

Account is then taken of the period in the year when the loan is outstanding and of the 
official rate of interest in that period. 

Section 161(6)(a) of ICTA provides that on the employee’s death “a loan within 
subsection (1) of section 160 ceases to be outstanding for the purposes of the 
operation of that subsection”. The loan therefore cannot be a taxable cheap loan for 
any period after the employee’s death. The period after the employee’s death will also 
be excluded when determining the period when the loan is outstanding for the 
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purposes of calculating the amount of interest that would have been payable at the 
official rate. 

Section 161(6)(a) of ICTA does not expressly provide that the loan is also to be 
treated as discharged on the date of death for the purposes of that calculation. 
However it seems clear that it must have been intended that the loan should be treated 
as discharged on the date of death. If that were not the case, the calculation of the 
amount of interest that would have been payable at the official rate would be 
unbalanced as the effect of the death would be taken into account at some but not at 
other stages of the calculation. 

Clause 190(1)(b) of the Bill expressly provides that for the purposes of that 
calculation the loan is to be treated as discharged on the date of death. 

Note 21: Taxable benefits: notional loans in respect of acquisitions of shares and 
disposals of shares for more than market value: presumption that right or 
opportunity made available by employer is made available by reason of 
employment: clauses 192(3) and 198(4) 
This relates to the inclusion in Chapters 8 and 9 of Part 3 of provisions based on 
section 168(3) of ICTA. 

Section 168(3) of ICTA provides that for the purposes of Chapter 2 of Part 5 of ICTA 
“all such provision as is mentioned in this Chapter which is made for an employee, or 
for members of his family or household, by his employer” is “deemed to be paid to or 
made for him or them by reason of his employment, except any such payment or 
provision which is made by the employer, being an individual, in the normal course of 
his domestic, family or personal relationships.” 

Section 162 of ICTA is in Chapter 2 of Part 5 of ICTA. The question is whether 
section 168(3) applies to section 162. Section 162 does not in terms refer to 
“provision being made” for an employee, or for members of his family or household. 
Section 162(1) and (6) apply where shares are acquired “in pursuance of a right or 
opportunity made available by reason of the employment”. On a narrow reading of 
section 168(3) of ICTA, section 168(3) would not apply to section 162. 

However, it is thought that the better view is that the making available of a right or 
opportunity counts as provision being made for the purposes of section 168(3) of 
ICTA. A court would be hard put to find a policy reason for distinguishing between a 
benefit under section 162 of ICTA and other benefits. Furthermore, section 168(3) of 
ICTA only enacts what could legitimately be inferred anyway, ie. that it is to be 
assumed that a right or opportunity made available by the employer is made available 
by reason of the employment. It also contains an exception in the taxpayer’s favour 
for domestic arrangements. 
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The Inland Revenue have always taken the view that section 168(3) of ICTA does 
apply to section 162. The view was also accepted by respondents in consultation. 

Accordingly, clauses 192(3) and 198(4) of the Bill are based on section 168(3)(b) of 
ICTA. 

Note 22: Taxable benefits: notional loans in respect of acquisitions of shares: the 
amount of the notional loan initially outstanding: clause 194 
This relates to the amount of the notional loan initially outstanding. 

Section 162(3) of ICTA provides that the amount initially outstanding of the notional 
loan is “so much of the under-value on acquisition as is not chargeable to tax as an 
emolument of the employee”. Section 162(2)(b) of ICTA provides that, “… any 
reference, in relation to any shares, to the under-value on acquisition is a reference to 
the market value of fully paid up shares of that class less any payment then made for 
the shares”. 

The effect of these provisions is that the amount of the notional loan initially 
outstanding is calculated by deducting from the market value of fully paid up shares 
of the class the total of any payment then made for the shares and so much of the 
under-value on acquisition as is chargeable to tax as an emolument of the employee. 
Clause 194(1) of the Bill provides for this calculation. Subsection (2)(a) provides for 
the deduction of any payment then made for the shares. It has been extended to 
include payments made for the shares before the acquisition; see Change 36. 

The words “so much of the under-value on acquisition as is chargeable to tax as 
emolument of the employee” have not been included in clause 194(2) of the Bill 
because it was thought to be more helpful to identify the charges to tax as emoluments 
that might arise in respect of the under-value on acquisition by naming them. 
Accordingly, clause 194(2)(b) and (c)(i) and (ii) of the Bill identify the three liabilities 
to tax that might be relevant. 

The amounts described in clause 194(2)(c)(i) and (ii) of the Bill are relevant because 
under section 135(5)(a) of ICTA these amounts are deducted in arriving at the amount 
charged to tax under Schedule E under section 135 of ICTA in respect of the exercise 
of a share option. It follows that if shares are acquired as a result of the exercise of a 
share option, the total amount of the liability to tax that may have arisen has to be 
calculated by adding together the amounts of any liabilities to tax in respect of the 
receipt of the share option and in respect of its exercise. 

Clause 194(2)(c)(iii) of the Bill reflects the practice of deducting an amount charged 
to tax under Schedule E under section 135 of ICTA in respect of the exercise of a 
share option, if the acquisition results from the exercise of the share option; see 
Change 38. 
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Clause 194(2)(d) of the Bill is based on section 185(8)(b) of ICTA. It was thought that 
it should be rewritten with all the other provisions about the calculation of the amount 
of the notional loan initially outstanding, rather than in Chapter 8 of Part 7 (approved 
CSOP schemes). 

Note 23: Taxable benefits: acquisitions and disposals of shares: share-related 
income: share options: meaning of “market value”: clauses 197(1), 200(1) and 
475(3) 
This relates to the alignment of different definitions of market value. 

Sections 140(3) and 162(10)(d) of ICTA provide that ““market value” has the same 
meaning as, for the purposes of the 1992 Act, it has by virtue of section 272 of that 
Act”. Section 187(2) of ICTA, paragraph 125 of Schedule 8 to FA 2000 and 
paragraph 66(1) of Schedule 14 to that Act all have the effect that “market value” has 
the same meaning as for the purposes of TCGA 1992 it has by virtue of Part 8 of that 
Act. 

It is thought that the only possible difference between the two formulations relates to 
whether sections 273 and 274 of TCGA 1992 are brought in. Section 273(1) of TCGA 
1992 provides that the provisions of subsection (3) (which deals with the information 
available to a prospective purchaser of unquoted shares and securities) shall have 
effect in any case where there falls to be determined by virtue of section 272(1) the 
price which unquoted shares or securities might reasonably be expected to fetch on a 
sale in the open market. Section 274 of TCGA 1992 provides that if an asset has been 
valued for inheritance tax purposes, that value is to be taken for the purposes of 
TCGA 1992 to be the market value of that asset at the date of the death. 

It is considered that where market value is determined in accordance with sections 
140(3) and 162(10)(d) of ICTA, section 273 of TCGA 1992 will apply because it 
comes in as a gloss on section 272 of TCGA 1992 that applies in the case of unquoted 
shares and securities. It is also considered that section 274 of TCGA 1992 could not 
apply in the circumstances where the definitions in sections 140(3) and 162(10)(d) of 
ICTA apply. The conclusion is therefore that there is no difference in practice 
between the two formulations. 

It is clearly undesirable to use different formulations for the same definition in 
different clauses of the Bill. Accordingly, the formulation ““market value” has the 
same meaning as it has for the purposes of TCGA 1992 by virtue of Part 8 of that 
Act” is used in clauses 197(1) and 200(1) of the Bill (based on section 162(10)(d) of 
ICTA) and in clause 475(3) of the Bill (based on section 140(3) of ICTA) as well as 
in paragraph 92(1) of Schedule 2 to the Bill (based on paragraph 125 of Schedule 8 to 
FA 2000), paragraph 48 of Schedule 3 and paragraph 36 of Schedule 4 to the Bill 
(both based on section 187(2) of ICTA) and paragraph 55 of Schedule 5 to the Bill 
(based on paragraph 66(1) of Schedule 14 to FA 2000). 
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Note 24: Taxable benefits: disposals of shares for more than market value: 
references to excluded employment: clause 199(4) 
This explains the references to excluded employment. 

Section 162(6) of ICTA applies where shares have been acquired, whether or not at an 
under-value, but otherwise as mentioned in section 162(1) of ICTA and the shares are 
subsequently disposed of.  If the disposal is for a consideration which exceeds the 
then market value of the shares, the amount of the excess is treated as emoluments of 
the employee’s employment. 

Section 162(1) applies, “…where a person employed or about to be employed in 
employment to which this Chapter applies (“the employee”), or a person connected 
with him, acquires shares in a company”. Section 167 of ICTA gives the meaning of 
“employment to which this Chapter applies”. The basic meaning is employment as a 
director of a company and employment with emoluments at the rate of £8,500 or more 
a year. 

It follows that the employee must have been earning more than £8,500 a year or a 
director when the shares were acquired for there to be a charge to tax under section 
162(6) of ICTA. But there is nothing in section 162(6) to (8) of ICTA which requires 
this to be the case at the time of the disposal of the shares. 

In contrast to Chapter 2 of Part 5 of ICTA, Part 3 of the Bill applies to all taxable 
employments under Part 2 but clause 216(1) and (4) (provisions not applicable to 
lower-paid employments) provide that certain Chapters of Part 3, including Chapter 9, 
do not apply to an employment if it is lower-paid employment in relation to the tax 
year in question and one of two conditions is met (an “excluded employment”). 

The effect of clause 216(1) and (4) of the Bill is that there would be no liability to tax 
under Chapter 9 if the employment was an excluded employment at the time of the 
acquisition or the disposal. This is not the correct result because it should not matter 
that the employment has become an excluded employment at the time of the disposal. 
Accordingly, subsection (6) of clause 216 provides that subsection (1) of that clause is 
subject to clause 199(4) of the Bill and clause 199(4) treats employment which has 
become an excluded employment before the disposal as if it had not become an 
excluded employment. So if the employment has in fact become an excluded 
employment, it is treated as if it were not an excluded employment and clause 199(1) 
to (3) of the Bill will apply. The Bill therefore achieves the same result as the current 
law. 

Note 25: Taxable benefits: residual liability to charge: excluded benefits : clause 
202 
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This concerns the identification of the benefits which are excluded from the general 
charge on employment-related benefits in kind. 

Under section 154 of ICTA, benefits in kind provided for an employee, or for a 
member of an employee’s family or household, are taxed unless the cost of the benefit 
is otherwise chargeable to tax as income of the employee.  ICTA does not specify the 
particular provisions under which the cost of the benefit must be chargeable if it is not 
to be charged under section 154. 

In the Bill, the taxation of benefits in kind is dealt with in Part 3 (“the benefits code”).  
Chapter 10 of Part 3 applies to “employment-related benefits”.  These are defined as 
any benefit, other than an excluded benefit, provided to an employee etc by reason of 
his employment (see clause 201 of the Bill). “Excluded benefit” is defined in clause 
202 of the Bill. It means- 

•  any benefit to which any of Chapters 3 to 9 of the benefits code applies; 

•  any benefit to which one of those Chapters would apply but for an exception; 
and 

•  sickness payments to which clause 221 applies. 

Unlike ICTA, the Bill therefore specifies the provisions under which a benefit must be 
charged in order for it not to be charged under the general provisions of Chapter 10.  
The Bill also makes clear that a benefit which is excepted from the charge under 
another Chapter of the benefits code is not to fall within the residual charge under 
Chapter 10. (There is one exception to this latter rule, for transport vouchers under 
pre-26th March 1982 arrangements.)  Making both these points clear in the Bill is 
intended to be more helpful to the reader. 

Note 26: Taxable benefits: provisions not applicable to lower-paid employments: 
Chapter 11 of Part 3 
This relates to the way in which the provisions limiting the application of existing 
benefits code provisions to “higher-paid” employees have been rewritten in Chapter 
11 of Part 3 of the Bill. 

At present, section 167(1) of ICTA ensures that Chapter 2 of Part 5 of the Act 
(taxable benefits) applies only to employments with emoluments at the rate of £8,500 
a year or more and to certain company directors whose emoluments are below that 
rate. 

(A) The original classification of “higher-paid” employees, eventually defined as 
those with annual earnings of £8,500 or more, was abandoned in 1989.  The threshold 
of £8,500 had not been changed since 1979 and was no longer considered to represent 
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“higher pay”.  Given that the threshold remains unchanged and only a minority of 
employees now earn less than £8,500, it seems more logical to rewrite the provisions 
of Chapter 2 of Part 5 of ICTA so that they are of general application but are excluded 
from applying to lower-paid employees. 

This approach has therefore been adopted in rewriting these provisions in the benefits 
code contained in Chapters 2 to 11 of Part 3 of the Bill. Chapter 11 is designed to 
disapply the rewritten provisions in respect of lower-paid employment: see clause 
216.  (Some of the provisions of the benefits code will apply to lower-paid employees 
because they do not derive from Chapter 2 of Part 5 of ICTA and are therefore not 
currently restricted to “higher-paid” employees.) 

Although this involves a substantial change of approach, it does not involve any 
change in the substance of the law. 

(B) Section 167(2) applies for the purpose of deciding whether the emoluments of an 
employment are at a rate of £8,500 a year or more.  It requires the emoluments of an 
employment for a tax year to be calculated– 

•  on the basis that they include certain specified amounts, and 

•  without any deduction under section 198, 201 or 332(3) of ICTA. 

These provisions relate to deductions on account of necessary expenses, fees and 
subscriptions and expenses of ministers of religion. 

It is considered that the implication of the exclusion of certain specified deductions is 
that other deductions can be taken into account, and that it would be more helpful if, 
in rewriting section 167(2), these permitted deductions were spelt out.  This has been 
done in clause 218(4) of the Bill. 

Again, this involves a change of approach but does not involve any change in the 
substance of the law. 

Note 27: Payments where employee absent because of sickness or disability: 
clause 221 
This concerns the removal of the reference to members of the employee’s household 
from the provision under which certain sick pay is taxed. 

Under section 149 of ICTA, certain sick pay is taxed under Schedule E as 
emoluments.  The sick pay is taxed under this section if it is paid to (or to the order or 
benefit of)– 

•  the sick employee; or 
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•  a member of the sick employee’s family or household. 

The reference to members of the sick employee’s household is considered to be 
unnecessary.  There is no intention that the sick employee should be taxed if sick pay 
is paid to a person who is not a member of his family.  So, where the sick pay is paid 
to a member of the employee’s household, the tax charge should only arise if that 
person is also a member of the employee’s family. 

In addition to this reference being unnecessary, there is also the danger that it could be 
misleading.  This is because of the reference to the members of an employee’s 
household in section 154(2) of ICTA. 

Section 154(2) taxes the provision of a benefit in kind if the benefit is provided to an 
employee or to a member of his family or household.  In this case, it is intended that 
the reference to members of the employee’s household should extend beyond 
members of his family.  The effect of section 168(4) (which defines member of the 
family or household) is that section 154(2) applies where a benefit is provided to the 
employee’s servants, dependants and guests. 

It would be misleading if the provisions rewriting sections 149 and 154 both referred 
to members of an employee’s household, when this expression was intended to have 
different meanings in each place.  Accordingly, clause 221 of the Bill, which rewrites 
section 149 of ICTA, refers only to the employee and members of his family (see 
subsection (6)(a)).  There is no reference in this provision to members of the 
employee’s household. 

Note 28: Employment income, pension income, United Kingdom social security 
income: exemptions: no liability to income tax arises: Part 4 generally, Chapters 
16 to 18 of Part 9 and Chapters 4, 5 and 7 of Part 10 
This relates to the expression of the exemptions from income tax rewritten in the Bill, 
using the phrase “no liability to income tax arises”. 

The provisions of ICTA which exempt income from tax use a variety of expressions 
to achieve their result.  For example– 

•  Sections 151 (income support) and 151A (jobseeker’s allowance): “shall not be 
taxable”. 

•  Section 155(1A) (parking provision and expenses ): “Section 154 does not 
apply”. 

•  Section 155(4) (death or retirement benefit provision): “Section 154 does not 
apply to a benefit consisting in”. 
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•  Section 157(3) (payments and benefits connected with taxable cars): “he shall 
not be taxable– 

− under Schedule E in respect of the discharge of any liability of his in 
connection with the car; 

− under section 141 or 142 in respect of any non-cash voucher or credit-
token … 

− under section 153 in respect of”. 

 
•  Section 189 (lump sum benefits on retirement): “shall not be chargeable to 

income tax”. 

•  Section 190 (termination payments to MPs and others ceasing to hold office): 
“shall be exempt from income tax under Schedule E as emoluments”. 

•  Sections 197 (armed forces’ leave travel facilities) and 197G (recreational 
benefits): “No charge to tax under Schedule E shall arise”. 

•  Section 197A (parking provision and expenses): “shall not be regarded as an 
emolument of the office or employment for any purpose of Schedule E”. 

•  Section 197AA (works transport services): “There is no charge to tax under 
section 154”. 

•  Sections 200 (expenses of MPs) and 200ZA (overnight expenses of other 
elected representatives): “shall not be regarded as income for any purpose of 
the Income Tax Acts”. 

•  Sections 200B (exemption of work-related training provision) and 200E 
(exemption for contribution to individual learning account training): “the 
emoluments of the employee from the office or employment shall not be taken 
to include”. 

•  Section 315 (wounds and disability pensions): “shall be exempt from income 
tax and shall not be reckoned in computing income for any purposes of the 
Income Tax Acts”. 

•  Section 316 (armed forces’ allowances): “shall not be regarded as income for 
any income tax purposes”. 

•  Section 317 (Victoria Cross and other awards): “shall be disregarded for all the 
purposes of the Income Tax Acts”. 

•  Section 318 (other pensions in respect of death due to war service): “shall not 
be treated as income for any purposes of the Income Tax Acts”. 
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•  Sections 319 (Crown employees’ foreign service allowances) and 330 
(compensation for National-Socialist persecution): “shall not be regarded as 
income for any income tax purpose”. 

•  Section 615 (certain overseas pensions): “shall not be liable to charge to 
income tax”. 

•  Section 617(2) (social security benefits): “shall not be treated as income for 
any purpose of the Income Tax Acts”. 

In the Bill, the single expression “no liability to income tax arises” has been used to 
rewrite all these exemptions and exceptions. No practical difference between this and 
the expressions used in ICTA has been found. The use of this more concise expression 
ensures a consistency of approach across the rewritten provisions. However, small 
variations have been used on a consistent basis to indicate that the scope of the 
exemption from liability is confined, for instance, to liability in respect of emoluments 
(see, for example, clause 271(1)) or liability by virtue of section 154 (see, for 
example, clause 239(4)). Moreover, it has been made clear in clause 228 that, in the 
case of the exemptions mentioned in clause 228(2), liability to income tax under any 
enactment is covered. 

Note 29: Exemptions of parking provision and expenses: definitions: clause 237 
This involves the substitution for “place of work” in the provisions relating to the 
exemption of workplace parking of the defined expression “workplace” and the 
omission of definitions of “motor cycle” and “cycle” for the purposes of the 
exemption of the provision of a parking space at an employee’s workplace. 

(A) Section 155(1A) of ICTA provides that section 154 of that Act does not apply 
to the provision of a car parking space near the employee’s place of work. Section 
197A of ICTA provides that expenditure incurred in paying or reimbursing expenses 
in connection with the provision of such a space is not regarded as an emolument. 

“Place of work” is not defined in these provisions, but it appears to have the same 
meaning as the expression “workplace” which is used and defined in a number of the 
provisions exempting travel benefits. (See sections 197AA(7), 197AB(4) and 
197AC(6) of ICTA.) The same definition is used for travel deductions. (See paragraph 
2(3) of Schedule 12A to ICTA.) 

In rewriting sections 155(1A) and 197A in clause 237 the expression “workplace” has 
been used instead of “place of work” and so has attracted the definition of 
“workplace” that applies for those other exemption and deduction provisions.  See 
clause 249. 
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(B) Section 49 of FA 1999 applies to motor cycle parking spaces and facilities for 
parking cycles the exemptions connected with car parking spaces that are conferred 
by sections 141(6A), 142(3A) 155(1A) and 197A of ICTA. Section 49(3) defines 
“motor cycle” and “cycle” for this purpose, but these definitions have not been 
rewritten in the exemption for such parking spaces and facilities in clause 237 of the 
Bill because it is considered that they are unnecessary for the meaning of a parking 
space for a motor cycle or facilities for a cycle. 

Note 30: Exemptions: education and training: disapplication where retraining 
course exemption applies : clauses 250 and 255 
This involves the omission of the condition for the exemption of education and 
training provision that the provision is not already exempted as retraining in 
connection with the termination of employment. 

Section 200C(4) of ICTA provides that the exemption under section 200B of ICTA 
for expenditure on work-related training does not apply to expenditure that is exempt 
under section 588 of ICTA. Section 588 exempts retraining courses undertaken when 
an employment ceases and has been rewritten in clause 311 of the Bill.  In rewriting 
the exemption in section 200B in clause 250 of the Bill, section 200C(4) has not been 
rewritten because it seems to be misconceived. It is not necessary to say that one 
exemption has priority over another: both may apply. 

The same point applies as respects section 200H of ICTA, which provides that the 
exemption in section 200E for individual learning account training does not apply to 
expenditure to the extent that either section 200B or section 588(1) has effect. 
Accordingly, section 200H has not been rewritten either. 

Note 31: Exemptions: work-related training and contributions to individual 
learning account training: meaning of “training materials”: clauses 254(3) and 
259(3) 
This relates to the definitions of “training materials” that apply for the exemptions 
relating to training materials provided in the course of work-related training or 
individual learning account training. 

Section 200B of ICTA provides that a person’s emoluments from an employment do 
not include any amount in respect of expenditure by “the employer” on work-related 
training.  Generally, this exemption does not cover expenditure on assets, but 
expenditure on training materials is included by section 200C(3)(c) of ICTA. 
“Training materials” are defined exhaustively in section 200C(7), but in practice the 
Inland Revenue would interpret the list as including anything else appearing to them 
to be such materials. Therefore the definition has been rewritten as an inclusive rather 
than an exhaustive list.  See clause 254(3) of the Bill. 
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Similarly, the definition of “training materials” in section 200F(5) of ICTA, which 
applies for the purpose of the exemption of expenditure provided for individual 
learning account training, has been rewritten as an inclusive definition rather than as 
an exhaustive list.  See clause 259(3) of the Bill. 

Note 32: Exemptions: contributions to individual learning account training: 
requirement for existing arrangements where third parties incur expenditure: 
clause 260(1) and (2) 
This relates to the requirement for fair opportunity arrangements to be in place for the 
exemption for the provision of individual learning account training to apply, where 
the relevant expenditure is incurred by third parties. 

Section 200E(2) of ICTA provides that the emoluments of an employee shall not be 
taken to include any amount in respect of expenditure in respect of individual learning 
account training or the payment or reimbursement of related costs. But section 
200G(1) of ICTA stops the exemption applying unless the expenditure is incurred in 
giving effect to fair-opportunity arrangements in place when the employer agreed to 
incur the expenditure. Under section 200G(2) such arrangements are in place at a time 
if at that time there are arrangements that provide for the employer to make 
contributions to the relevant training and for the contributions to be generally 
available to the employer’s staff. 

Section 200J of ICTA extends the exemption under section 200E.  It provides that, 
where the amount that would be included in an employee’s emoluments includes an 
amount that does not represent expenditure by the employer, the questions whether 
and to what extent the employee’s emoluments shall be taken to include an amount in 
respect of the benefit of individual learning account training shall be determined in 
accordance with sections 200E to 200H as if the benefit had been provided by an 
amount provided by the employer. 

That hypothesis does not go far enough to enable the references to the employer, in 
the requirements in section 200G relating to the fair opportunity arrangements, to be 
read as references to any person incurring the expenditure. But it seems clear that that 
was the intention. So in clause 260(1) and (2) of the Bill, which rewrite section 
200G(1) and (2), the requirements that the arrangements should provide for 
expenditure to be incurred by the employer and that they be in place when the 
employer agrees to incur it have been widened so as to refer to any person and not just 
the employer. 

Note 33: Exemptions: non-cash vouchers and credit-tokens used for obtaining 
goods, services or money in connection with taxable vehicle or tax-exempt heavy 
goods vehicle: clause 269(3)(b) and (4)(b) 
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This involves the clarification of the tax year in which the benefit of a car or van must 
be taxable, or the private use of a heavy goods vehicle be exempt, in order for the 
exemption in respect of non-cash vouchers and credit-tokens used to obtain goods or 
services or money in connection with the vehicle to apply. 

Section 157(3)(b) of ICTA provides that, where in any tax year the benefit of a car is 
chargeable under section 157 as the employee’s income, he is not liable to tax under 
section 141 or 142 of ICTA in respect of a non-cash voucher or credit-token to the 
extent that it is used for obtaining money which is spent on goods or services in 
connection with the car or for obtaining such goods or services directly. By virtue of 
section 141 the chargeable expense of a non-cash voucher is chargeable when the 
expense is incurred by the person providing the voucher or, if later, when the voucher 
is received by the employee. (See section 141(2)(b).) But, in fact, the employee may 
not use the voucher until a later tax year. It is therefore unclear from section 157(3)(b) 
in which tax year the car must be taxable for the exemption to apply: the year when 
the non-cash voucher is chargeable (apart from the exemption), or the year when the 
employee uses the voucher in connection with the vehicle.  And a similar problem 
arises with section 159AA(3)(b) of ICTA, which makes corresponding provision in 
relation to taxable vans, and with section 159AC(3)(b) of ICTA, which makes 
corresponding provision in relation to heavy goods vehicles that are made available to 
the employee in such circumstances that the benefit of their availability is excepted by 
section 159AC from the charge by virtue of section 154 of ICTA.  (The charge on 
credit-tokens under section 142 does not create the same difficulty, because the 
benefit of the token is charged when it is used.  See section 142(1)(a) of ICTA.) 

However, since the use of the voucher is required to be in connection with the vehicle, 
and so the vehicle must be available to the employee at the time of use, it seems that 
the tax year which is referred to in sections 157(3)(b), 159AA(3)(b) and 159AC(3)(b) 
must be that in which the voucher is used.  So subsections (3)(b) and (4)(b) of clause 
269 of the Bill, which rewrite those sections, make it clear that the voucher or token 
must be used in the tax year in which the benefit of the car or van is taxable or the 
heavy goods vehicle available for private use. 

Note 34: Exemption of accommodation benefits of ministers of religion: clauses 
290(5) and 351(5) 
This involves applying the definition of “charity” in section 506(1) of ICTA for the 
purposes of both the exemption of payments made in connection with accommodation 
where a minister of religion resides in a residence in which a charity has an interest, 
and the allowance of deductions in respect of expenses in relation to such 
accommodation. 

Section 332(1) and (2) of ICTA exempt the making good to ministers of religion of 
amounts paid and deductions made in pursuance of statutory provisions in connection 
with premises occupied by them as a residence if a charity or ecclesiastical 
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corporation has an interest in the premises and the minister resides there in right of 
that interest. The exemption also extends to payments on the minister’s behalf of such 
amounts, and to the value to the minister of expenses incurred in connection with the 
provision of the residence for him. Section 332(3) provides for expenses in relation to 
such accommodation to be allowed as a deduction. 

“Charity” is not defined in section 332.  But there is a general definition of “charity” 
in section 506(1) of ICTA as a body or persons or trust established for charitable 
purposes only and that is often applied in provisions referring to charities.  The 
definition appears to reflect the normal meaning of “charity”. Accordingly, for clarity 
and consistency that definition has been adopted for the purposes of clause 290 of the 
Bill, which rewrites section 332(1) and (2), and clause 351 of the Bill, which rewrites 
section 332(3). See clauses 290 (5) and 351(5) of the Bill. 

Note 35: Exemption of mobile telephones: irrelevance of whether provided with 
car: clause 319 
This involves the omission of a provision stating that the exemption for mobile 
telephones provided to employees or members of their families or households applies 
even where the phone is provided in connection with a car or van that is taxable or a 
heavy goods vehicle the private use of which is exempt. 

Section 155AA of ICTA excludes from section 154 of ICTA the benefit arising from 
the provision of a mobile telephone. Section 155AA(3) provides that phones to which 
the exemption applies include phones provided in connection with a car or van that is 
taxable under section 157 or 159AA of ICTA, or a heavy goods vehicle the private 
use of which is exempt under section 159AC of ICTA.  Possibly, this provision was 
included in section 155AA because that section reversed the previous law under 
which section 159A specifically charged mobile telephones separately from vehicles.  
In any event, it no longer appears necessary to make any special mention of mobile 
phones that are so provided, as benefits provided in connection with the vehicles 
mentioned in section 155A(3) are covered in general by clause 239(4) of the Bill. 

Note 36: Deductions for employee’s expenses: expenses paid on behalf of 
employee and the effect of reimbursement: clauses 333(1)(b) and (2), 334 and 
353(2) 
This involves the availability of deductions for expenses where reimbursement and 
other payments in respect of expenses by persons other than the employee occur. 

(A) As described in Change 81, the requirement in section 198(1) of ICTA and other 
deductions provisions, that to be deductible expenses must have been met out of the 
emoluments of the employment, has not been rewritten but has been replaced with the 
rule that deductions from earnings are not to exceed earnings. 
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However, it has long been accepted that the various forms of wording used in these 
provisions requiring an employee to have incurred, defrayed or paid expenses out of 
his emoluments should be interpreted so as to include the situation where the 
employee has incurred the expense but the actual liability is met by someone else, 
usually the employer. Where this is done the amount paid is an emolument.  So the 
expense is regarded as having been met out of the employee’s emoluments. 

This requirement in those provisions has been rewritten in clause 333(1) of the Bill as 
a general rule for Chapter 2 of Part 5.  The rule expressly provides that the employee 
must either have paid the amount of the expenses or the expenses may have been paid 
on the employee’s behalf by someone else if the amount paid is included in the 
employee’s earnings. 

The rest of Chapter 2 of Part 5 is drafted in terms of the employee paying an amount, 
but clause 333(2) of the Bill contains a general interpretation rule under which any 
such reference includes a reference to someone else paying the amount on the 
employee’s behalf if and to the extent that the amount is included in the person’s 
earnings. 

(B) Clause 334 of the Bill spells out two propositions that are connected with the 
general rule in clause 333(1) of the Bill and are accepted as a matter of law and Inland 
Revenue practice in cases where there is reimbursement or a payment is made by a 
person other than the employee in respect of the amount of the expenses. 

Where expenses are reimbursed or a payment to the employee is made in respect of 
them, the amount reimbursed or paid may or may not constitute emoluments from the 
employment, depending on the exact circumstances.  It is accepted, however, that 
where the method of payment chosen is such that the amount does constitute 
emoluments on which the employee is taxable, then the appropriate course is for the 
employee to be allowed a deduction in respect of the expenses, and the reimbursement 
is not taken to affect the question whether the employee has incurred, defrayed or paid 
the amount in question. 

Conversely, where the method of payment chosen is such that the amount paid or 
reimbursed does not form part of the employee’s emoluments on which he is taxable, 
so that after receiving the payment the employee is not worse off, the employee is not 
regarded as having incurred, defrayed or paid the expenses out of his emoluments.  
Similarly, where there is only partial reimbursement, the employee is not regarded as 
having paid the expenses to the extent that they have been reimbursed or a payment 
has been made in respect of them.  Therefore the expenses are not allowed to that 
extent. (See, for example, the speeches of Lord Guest and Lord Pearce in Pook (HM 
Inspector of Taxes) v Owen (1969) 45 TC 571 (at pages 589H and 592E-F 
respectively).) 

Clause 334(1) of the Bill states that the fact that an amount has been reimbursed in 
respect of expenses or that any other payment has been made in respect of them does 
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not prevent an employee from being regarded as paying the expenses.  It appears to be 
desirable to state this in case the references to an employee paying the amount of 
expenses were interpreted restrictively as references to the employee actually bearing 
the expenses without reimbursement. 

Clause 334(2) then makes it clear that deductibility depends on the extent to which the 
amount reimbursed or in respect of which the payment is made is included in the 
employee’s earnings. 

As explained in Change 81, in the case of the provisions of ICTA that are rewritten in 
the provisions of the Bill that are listed in clause 332 (“the deductibility provisions”), 
the assumption that the employee paid for the amounts or expenses in question out of 
emoluments has not been rewritten. Therefore it will not be assumed by virtue of 
those words that if there has been reimbursement the reimbursement constitutes 
taxable emoluments.  So, in order to avoid confusion about the application of the 
general rules in clause 334, it is provided in clause 334(4) that clause 334 is to be 
disregarded for the purposes of the deductibility provisions. 

Note 37: Deductions for employee’s expenses: disallowance of expenses relating 
to earnings taxed on different basis or untaxed: clause 354(3) 
This explains why the rules in section 198(2) and (3) of ICTA have been expressly 
disapplied for the purposes of references in certain provisions to the deductibility of 
certain amounts. 

The effect of section 198(2) and (3) of ICTA is that the deduction of expenses 
allowed under section 198(1) of ICTA is restricted, so that expenses may only be 
deducted from emoluments within Case I or II of Schedule E if the expenses relate to 
the duties for which those emoluments are paid, and there is a similar rule for Case III 
emoluments. These rules are rewritten in clause 354(1) and (2). 

It follows from these rules that no deductions are allowed in respect of expenses 
relating to duties the emoluments for which are not taxable because they are not 
remitted or are not within the charge to income tax. 

The sections of ICTA that are rewritten in the provisions of the Bill that are listed in 
clause 332 (“the deductibility provisions”) refer to amounts or expenses that would be 
deductible under provisions including section 198(1) of ICTA if the employee 
incurred and paid for the amounts or expenses in question out of emoluments of the 
employment. (See ICTA ss.141(3), 142(3), 145(3), 156(8), 168(5), (5A), 200A(1), 
(3), 200C(2A), 200F(2A), 589(6), 589B(4).)  But it seems clear that these provisions 
do not intend to import the requirements of section 192(2) and (3).  Indeed, in the case 
of some provisions, like sections 200C(2A), 200F(2A), 589(6), 589B(4) of ICTA, 
where the result of making the assumption is that the amounts or expenses will be 
exempt, the effect of applying section 198(2) or (3) appears always to result in the 
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amounts or expenses in question not being deductible.  Therefore, it is provided in 
clause 354(3) that clause 354 is to be disregarded for the purposes of the deductibility 
provisions. 

Note 38: Deduction of business gifts and expenses: exception where employer’s 
expenses disallowed: clause 357 
This relates to the exception from the rule disallowing the deduction by an employee 
of business entertaining and gifts expenses where the employer’s deduction for the 
expense is disallowed and explains why the reference to the employer’s deduction for 
sums being disallowed “in whole or in part” has not been rewritten. 

Section 577(1)(a) of ICTA provides that no deduction is to be made in computing 
profits chargeable to tax under Schedule D for expenses incurred in providing 
business entertainment, and section 577(1)(b) provides that no deduction for expenses 
so incurred is to be made from emoluments charged to tax under Schedule E. The 
main exception to the prohibition in section 577(1)(b) is provided by section 577(3), 
which is rewritten at clause 357 of the Bill.  This applies where– 

•  the employee’s earnings include an amount in respect of the expenses, for 
example an allowance, and 

•  the deduction of the expense involved in putting the employee in funds for this 
purpose is disallowed in whole or in part by virtue of section 577. 

Section 577 originated in section 15 of FA 1965, under which the cost of entertaining 
overseas customers, but not suppliers, was allowed. The allowability of these 
expenses was removed by section 72 of FA 1988.  As it is not now possible for a sum 
to be disallowed only in part, the words “in whole or in part” have not been rewritten. 

Note 39: Deductions: costs and expenses in respect of personal security assets 
and services: clauses 377(7) and 721(4) and (5) 
This involves applying the definition of member of a person’s family or household 
that applies for the purposes of the benefits code for the purposes of the deduction 
available for amounts included in an employee’s earnings in respect of assets or 
services provided to him to improve his personal security. 

Section 50 of FA 1989 provides for a deduction to be allowed where amounts are 
included in an employee’s earnings in respect of assets or services provided to him to 
improve his personal security. Section 52(2) of FA 1989 provides that the fact that an 
asset or service improves the personal physical security of a member of the 
employee’s family or household, as well as that of the employee, does not prevent the 
deduction being allowed. 
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The expression “member of the employee’s family or household” is not defined for 
this purpose. However, it is defined by section 168(4) of ICTA for the purposes of 
Chapter 2 of Part 5 of ICTA (benefits for employees earning £8,500 or more and 
directors). In fact, the overall effect of section 50 of FA 1989 is to enable a deduction 
to be made which exactly balances out the charge that would otherwise be made on 
any amount included in the employee’s emoluments in respect of the personal security 
assets or services.  That amount would be chargeable under Chapter 2 of Part 5 where 
the employee was provided with an asset or services or there was a payment of 
expenses incurred for that purpose and the employee was within that Chapter.  So it 
seems reasonable to adopt the meaning given by section 168(4) of ICTA in this 
context.  Accordingly, clause 377(7) of the Bill has not been excluded from the 
general definitions in clause 721(4) and (5) of the Bill which reflect section 168(4). 

Note 40: Benefits from non-approved retirement benefits schemes: clause 393 
This explains why pensions provided from non-approved retirement benefits schemes 
are no longer taxed in the same way as other benefits from such schemes. 

Under section 596A(1) of ICTA, a benefit received from a retirement benefits scheme 
is taxed unless the scheme is of a kind mentioned in section 596(1) of ICTA.  (Section 
596(1) concerns approved schemes, certain schemes established under statute and 
foreign government schemes.) 

However, section 596A(6) provides that a pension is not charged under section 
596A(1) if it also taxed– 

•  under Schedule E by virtue of section 19(1) of ICTA; or 

•  under section 58 of ICTA. 

Section 596A(6) is qualified by section 596A(7) if the pension is taxed under 
Schedule E (rather than section 58).  If section 596A(1) would produce a greater 
amount of tax on the pension than Schedule E, the exception in section 596A(6) does 
not apply.  The Schedule E charge still applies and, in addition, the excess tax under 
section 596A(1) is also charged.  So the section 596A(1) amount is charged: but 
partly under Schedule E and partly under section 596A. 

It was decided to take a more straightforward approach in the Bill (where section 
596A is rewritten in Chapter 2 of Part 6).  Pensions have been completely excluded 
from the effect of the provisions rewriting section 596A (see clause 393(2)).  A 
pension can therefore only be taxed under the provisions of the Bill that deal with 
pension income (see Part 9). Since a pension can no longer be taxed under the 
provisions rewriting the Schedule E charge on pensions and under the provisions 
rewriting section 596A, there is no need for provision replicating section 596A(7). 
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It is believed that the approach taken in the Bill will make no difference to the amount 
of tax due on a pension paid from an unapproved retirement benefits scheme.  This is 
because amendments made to section 596A(6) since it was first enacted have reduced 
the potential effect of section 596A(7): so much so that it is believed that no tax could 
any longer be charged under it.  If this view were incorrect, however, the effect could 
only be favourable to the taxpayer, since it is no longer possible to collect an extra 
amount of tax on a pension under the provisions rewriting section 596A. 

Note 41: Benefits from non–approved retirement benefits schemes: certain lump 
sums: reduction of amount which counts as employment income: definition of 
market value: clause 397(10) 
This expands the definition of market value which is used to calculate the deduction 
allowed from the amount of tax charged when a lump sum is provided from certain 
non-approved retirement benefits schemes. 

Under section 596A(1) of ICTA, a benefit received from a retirement benefits scheme 
is taxed unless the scheme is of a kind mentioned in section 596(1) of ICTA.  (Section 
596(1) concerns approved schemes, certain schemes established under statute and 
foreign government schemes.) 

If the provision of a lump sum is taxed under section 596A(1), section 596A(9) allows 
certain deductions to be made from the amount taxed if specified conditions are met. 

There are two methods of calculating the amount of the deduction which is allowed 
under section 596A(9).  The second of these methods is used if– 

•  the lump sum is provided on the disposal of a part of an asset, or on the 
surrender of any part of, or share in, any rights in an asset; and 

•  the employee, or certain other people related to or connected with the 
employee, has the right to receive, or the expectation of receiving, further lump 
sums on a further disposal or surrender. 

When this method is used, the amount of the deduction is calculated using the formula 
in section 596A(12) of ICTA.  One of the amounts used in this formula is the market 
value of the asset immediately before the disposal or surrender.  Section 596A(17) of 
ICTA defines “market value” to mean the same as in section 272 of TCGA 1992. 

Section 272(1) of TCGA 1992 provides that “market value” in relation to any assets 
means “the price at which those assets might reasonably be expected to fetch on a sale 
on the open market”. Subsections (2) to (6) provide some additional rules for 
determining market value for these purposes. 
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Section 273 of TCGA 1992 also provides further rules for determining market value.  
These rules relate to unquoted shares and securities.  However, section 596A(17) does 
not refer to section 273 of TCGA 1992. 

Clause 397 of the Bill rewrites section 596A(9). Clause 397(10) contains the 
definition of market value and now includes a reference to section 273 of TCGA 
1992. 

Note 42: Payments and benefits on termination of employment etc: clause 401 
This relates to the omission of section 148(5) of ICTA. 

Under section 148(1) of ICTA payments and other benefits received in connection 
with the termination, or a change in the duties of, or earnings from, a person’s 
employment are chargeable to tax if and to the extent that they exceed £30,000 and 
are not otherwise chargeable. Section 148(5) provides that section 148 applies– 

•  whether the payment or other benefit is provided by the employer or former 
employer or by someone else, and 

•  whether or not the payment or other benefit is provided in pursuance of a legal 
obligation. 

It is not considered that the other provisions about the charge under section 148 raise 
any inference that the payment or benefit must be provided by anyone in particular or 
may not be provided in pursuance of such an obligation. So section 148(5) has not 
been rewritten. 

Note 43: Share-related income: negative amounts treated as nil: clause 420 
This is concerned with cases where applying a formula under Part 7 of the Bill would 
produce a negative amount. 

Part 7 of the Bill (share-related income and exemptions) rewrites provisions of ICTA 
and FA 2000 that impose, or affect, specific charges to tax that fall within paragraph 5 
of Schedule E (see section 19(1) of ICTA). In some of the provisions of Part 7 a 
formula has been used to determine the amount of a charge to tax in place of a verbal 
description of the calculation involved.  The question has arisen as to how the Bill 
should deal with cases where the mathematical result of applying a formula would be 
a negative amount. 

Relevant formulas are used in the following provisions of Part 7 of the Bill– 

•  Chapter 2 (conditional interests in shares): see clause 428, 
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•  Chapter 3 (convertible shares): see clause 439, 

•  Chapter 4 (post-acquisition benefits from shares): see clause 455, 

•  Chapter 5 (share options): see clauses 475, 479 and 480, 

•  Chapter 9 (Enterprise management incentives): see clauses 531 and 532. 

In the case of the provisions of Chapters 2, 3 and 9 mentioned above, it is plain from 
the wording of the provisions of the existing law which they rewrite that a negative 
amount could not arise.  For example, the amount of a charge is currently expressed to 
be the amount by which sum X exceeds sum Y.  In such cases this can readily be 
reflected in Part 7 of the Bill by providing that, where a negative result would 
otherwise be produced by a formula, the result is to be taken to be nil instead: see 
clause 420 of the Bill. 

In the other cases mentioned above, the current wording does not in terms make clear 
that a negative amount could not arise. But it is in any event considered that an 
allowable loss cannot arise under paragraph 5 of Schedule E.  Deductions might 
reduce a chargeable amount to nil.  But beyond this point they cannot be used to 
create a negative amount (and hence an allowable loss).  So, in these cases too, the 
Bill provides that, where a negative result would otherwise be produced by a formula, 
the result is to be taken to be nil instead: see clause 420 of the Bill. 

Note 44: Share-related income: allowing the foreign equivalents of articles of 
association to be used: clause 424(5), paragraph 21(7) of Schedule 3 and 
paragraph 19(8) of Schedule 4 
This relates to whether “articles of association” includes the foreign equivalents of 
articles of association in the case of a company incorporated under the law of a 
country outside the UK. 

Section 140C of ICTA provides for the cases where an interest in shares is to be 
treated as only conditional for the purposes of sections 140A and 140B of ICTA. The 
effect of subsections (1A) and (3) of section 140C is that a person is not to be taken to 
have an interest which is only conditional by reason only that the articles of 
association of the company require that the shares be offered for sale or transferred if 
the person ceases to be an officer or employee of the company or of certain related 
companies. 

Paragraph 12(1) of Schedule 9 to ICTA provides that shares which are to be subject to 
a SAYE option scheme or CSOP scheme must not be subject to any restriction, other 
than those permitted by sub-paragraph (1A). Those so permitted include a restriction 
authorised by sub-paragraph (2). Sub-paragraph (2) provides that the shares may be 
subject to two kinds of restrictions imposed by the company’s articles of association. 
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The first is one requiring all shares held by directors or employees of certain 
companies to be disposed of on ceasing to be so held. The second is one requiring all 
shares acquired, in pursuance of rights or interests obtained by such directors or 
employees, by persons who are not, or have ceased to be, such directors or employees 
to be disposed of when they are acquired. 

In an article in Tax Bulletin 46 published in April 2000 (Employee Share Plans: 
Conditional Shares), the Inland Revenue accepted that in paragraph 12 of Schedule 9 
to ICTA “articles of association” included “equivalent foreign documents” in the case 
of companies incorporated outside the UK. In the same article they said that the 
reference to “articles of association” in section 140C(3) of ICTA should not be 
construed in the same way. They did accept, however, that the articles of association 
of a company which was incorporated in a country whose corporate legal system was 
based on that of the United Kingdom would be regarded as “articles of association” 
for the purposes of section 140C(3) of ICTA, if they were the same in all respects as 
UK articles of association. But they did not accept that any other foreign equivalents 
should count as articles of association for the purposes of section 140C(3). 

The Inland Revenue have now changed their view as to the proper interpretation of 
section 140C(3) of ICTA and consider that equivalent foreign documents count as 
“articles of association” for the purposes of the subsection, as they already do in 
practice for the purposes of paragraph 12 of Schedule 9 to ICTA. They now consider 
that the name of the document is not decisive, but that the question is whether the 
document performs similar functions to the articles of association of a company 
incorporated in the UK. An article in Tax Bulletin 60 published in August 2002 sets 
out the Inland Revenue’s revised views. 

It is considered that the views of the Inland Revenue accord with the construction that 
a court would give to these references to articles of association. In the provisions 
being rewritten the shares may be in a company incorporated outside the UK. In many 
other jurisdictions, including most other countries in the European Union, companies 
do not have a document called “articles of association”. If “articles of association” in 
section 140C(3) of and paragraph 12(2) of Schedule 9 to ICTA is interpreted narrowly 
so that it only means documents called articles of association, the law will be different 
in the case of foreign companies incorporated in a jurisdiction which does not use the 
word “articles of association” for its constitutional documents. A requirement in the 
foreign equivalent of articles of association would not count for the purposes of 
section 140C(1A) and (3) of ICTA so an interest in shares might be treated as only 
conditional, contrary to the position for UK companies. Restrictions on shares of a 
kind that fall within paragraph 12(2) of Schedule 9 to ICTA made in foreign 
equivalents of articles of association would not be permitted under paragraph 12 of 
Schedule 9. 

It is considered that a court is likely to hold that this was not the result intended by 
Parliament and that “articles of association” should be construed in a way that makes 
the provisions being rewritten work in a similar way for companies incorporated 
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outside the UK, as for UK companies. In relation to companies incorporated in other 
European Community countries, it was held in Commission v France [1986] ECR 273 
that the risk of tax avoidance does not justify discrimination against foreign 
companies. Black’s Legal Dictionary defines “articles of association” in a multi-
jurisdictional context as “the document that sets forth the basic terms of a 
corporation’s existence, including the number and classes of shares and the purposes 
and duration of the corporation.” It is considered that a court is likely to hold that in 
the case of a company incorporated outside the UK “articles of association” includes 
equivalent documents relating to the company. 

Clause 424(5) of the Bill and paragraph 21(7) of Schedule 3 and paragraph 19(8) of 
Schedule 4 to the Bill reflect this view and make explicit what is thought to be 
implicit in the provisions being rewritten. 

Note 45: Share-related income: listing the tax liabilities arising in respect of the 
acquisition of shares that are deductible amounts: clauses 428(2)(b) to (d) and 
439(2)(c) to (e) 
This relates to whether an amount for which a person has already become liable to tax 
may be deducted from the amount for which the person becomes liable to tax when he 
disposes of a conditional interest in shares, when that interest ceases to be conditional 
or on the conversion of convertible shares. 

Section 140A(4) of ICTA provides that where an employee has an interest in shares 
that is only conditional, there is a charge to tax if the interest is disposed of or if it 
ceases to be conditional. Section 140A(5) to (7) of ICTA provide for the amount of 
the charge. It is the amount by which the sum of the deductible amounts is exceeded 
by the market value of the employee’s interest at a particular time. Subsection (7) lists 
the deductible amounts. Paragraph (b) specifies “any amounts on which the employee 
has become chargeable to tax under Schedule E in respect of his acquisition of the 
employee’s interest”. 

This leaves the reader to work out whether any amount on which the employee has 
become chargeable to tax can be said to be in respect of the employee’s acquisition of 
the employee’s interest. It was thought that it would be more helpful to specify all the 
possibilities. Accordingly, clause 428(2)(b) to (d) sets out all the possible tax 
liabilities that might have arisen in respect of the acquisition of the employee’s 
interest. 

Section 140D(3) of ICTA provides that an employee is chargeable to tax if shares in 
which he has a beneficial interest are converted into shares of a different class. 
Subsections (5) to (7) provide for the amount of the charge. It is the amount by which 
the market value of the shares into which the convertible shares are converted exceeds 
the sum of the deductible amounts. Subsection (6) lists the deductible amounts. 
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Paragraph (c) specifies “any amounts on which the employee has become chargeable 
to tax under Schedule E in respect of his acquisition of those shares”. 

As in the case of section 140A(7)(b) of ICTA, it was thought that it would be more 
helpful to specify all the possible tax liabilities that might have arisen in respect of the 
acquisition of the convertible shares. Accordingly, clause 439(2)(c) to (e) does so. 

Note 46: Shares: post-acquisition benefits from shares: deemed acquisitions by 
director or employee: clause 447 
This relates to provisions of the Bill under which shares (or an interest in shares) 
acquired by a person connected with a director or employee are to be treated as 
having been acquired by the director or employee for the purposes of the provisions 
charging post-acquisition benefits from shares. 

Section 83(1) of FA 1988 is designed to extend the scope of operation of Chapter 2 of 
Part 3 of that Act, which imposes charges to tax in respect of shares (or an interest in 
shares) acquired by a director or employee of a company by reason of that person’s 
office or employment.  In broad terms, section 83(1) provides for shares (or an 
interest in shares) acquired by a person as a result of being a person connected with a 
director or employee of a company to be treated for the purposes of the Chapter as 
acquired by the director or employee. 

Section 83(1) does not expressly provide that in such a case– 

•  the beneficial interest in the shares is to be regarded as held by the director or 
employee for as long as it is held by the connected person, and 

•  the acquisition is to be treated as an acquisition by that person as a director or 
employee of the company concerned. 

However, section 83(1) would not succeed in its objective of extending the scope of 
operation of the Chapter unless these two propositions were implied consequences of 
that provision– 

•  the charging provisions of sections 78 and 79 of the Act contain references to 
the beneficial interest of the person acquiring the shares which would not work 
in a section 83(1) case unless the first of these propositions was an implied 
consequence; 

•  similarly, the reference in section 78(4)(b) to the company as a director or 
employee of which that person acquired the shares would not work in such a 
case unless the second proposition was also an implied consequence. 
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Section 83(1) has been rewritten in a way that spells out both of these consequences: 
see clause 447(5) of the Bill. 

Note 47: Share-related income: post-acquisition benefits from shares: 
requirement that director or employee must be chargeable to tax as UK resident: 
clause 448 
This relates to the requirement that a director or employee must be chargeable to tax 
as a person resident and ordinarily resident in the United Kingdom in order for the 
provisions charging post-acquisition benefits from shares to apply. 

Section 77(2) of FA 1988 provides that Chapter 2 of Part 3 of the Act (provisions 
charging post-acquisition benefits from shares) does not apply in relation to an 
acquisition of shares (or an interest in shares) by a person who is not chargeable to tax 
under Case I of Schedule E in respect of the directorship or employment in question.  
Case I charges emoluments for a tax year in which a person is resident or ordinarily 
resident in the United Kingdom (subject to an exception for foreign emoluments). 

At first sight section 77(2) might suggest that, in order for the Chapter to apply, the 
directorship or employment must be actually held at the time of the acquisition by the 
director or employee.  However, this reading is inconsistent with section 87(1) of FA 
1988, which provides for references to directors or employees to include people who 
are to be, or have been, directors or employees. 

In addition, section 77(2) does not expressly provide that, in a case where one is 
concerned with an acquisition by a connected person that is to be treated as an 
acquisition by a director or employee (see Change 114), the test of chargeability to 
tax applies in relation to the director or employee rather than the connected person. 
But section 77(2) cannot be sensibly read in any other way, given that section 83(1) of 
FA 1988, which deals with connected persons, makes no reference to the holding of 
directorships or employments in relation to such persons. 

Section 77(2) has been rewritten in a way that does not suggest that acquisition and 
chargeability must coincide, or that the test of chargeability applies to a connected 
person: see clause 448(1) of the Bill. 

Note 48: Share-related income: post-acquisition benefits from shares: cases 
outside charge on removal of restrictions etc.: clause 452 
This relates to the exclusion of shares in dependent subsidiaries from the charge to tax 
on the removal of restrictions, or the occurrence of other events, relating to shares. 

Section 78(1) of FA 1988 makes a director or employee who has acquired shares (or 
an interest in shares) by reason of his office or employment chargeable to tax if a 
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chargeable event (such as the removal of restrictions) occurs in relation to the shares 
at a time when he has not ceased to have a beneficial interest in them. But section 
78(1)(b) limits the charge to tax to shares in a company which was not a dependent 
subsidiary at the time of the acquisition and is not a dependent subsidiary at the time 
of the chargeable event. (Shares in dependent subsidiaries may give rise to a charge to 
tax under section 79 of the Act.) 

It is thought that section 78(1)(b) cannot have been intended to mean that a company 
which becomes a dependent subsidiary as part of the transaction which gives rise to 
the chargeable event is to be regarded as a company which is a dependent subsidiary 
at the time of the chargeable event.  The accepted interpretation is therefore that the 
company is not a dependent subsidiary at that time. But it would be easier to discern 
the intention that such a company should fall within section 78(1)(b) if the test were 
whether the company was or was not a dependent subsidiary immediately before that 
time. 

In rewriting section 78(1)(b) in clause 452(4) of the Bill the words “at the time of the 
chargeable event” have therefore been replaced by “immediately before the time of 
the chargeable event”. 

Note 49: Share-related income: share options: application to share options 
granted to former employees and directors by reason of their offices or 
employments: clause 473(2) 
This relates to the application of Chapter 5 of Part 7 to share options granted to former 
employees and directors by reason of their offices or employments. 

Section 140(1) of ICTA provides– 

“For the purposes of section 135, 136, 138 or 139, a right to acquire shares is obtained by a person as a 
director or employee (within the meaning of the section in question) of a body corporate– 

(a) if it is granted to him by reason of his office or employment as such a director or employee 
who is chargeable to tax in respect of that office or employment under Case I of Schedule E; or 

(b) if the right is assigned to him and was granted by reason of any such office or employment of 
his to some other person; 

and paragraph (a) above shall apply to a right granted by reason of a person’s office or employment 
after he has ceased to hold it if it would apply to a right so granted in the last chargeable period in 
which he did hold it.” 

Section 136(5)(b) of ICTA provides that “director” includes a person who is to be or 
has been a director. Section 136(5)(c) of ICTA provides that “employee” includes a 
person who is to be or has been an employee. The effect of paragraphs (a) and (b) of 
section 140(1) of ICTA read with these definitions is that the share option must be 
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granted by reason of a past, present or future office or employment in respect of 
which the director or employee is chargeable to tax under Case I of Schedule E. 

It is thought that the full-out words at the end of section 140(1) of ICTA provide a 
rule for the application of this employment test to a past office or employment. Their 
effect is to exclude share options granted by reason of a past office or employment if 
the director or employee was not chargeable to tax in respect of the office or 
employment under Case I of Schedule E for the last chargeable period when the office 
or employment was held. 

There is a question whether the rule in the full-out words in section 140(1) of ICTA 
applies in the case described in paragraph (b) of that section as well as in the case 
described in paragraph (a). The fact that the full-out words only refer to paragraph (a) 
suggest that it does not. 

But it seems inconceivable that the rule should have been intended to apply only 
where the share option was granted to the director or employee and not where it was 
granted to his wife, for example. The rule is needed in both situations where the office 
or employment is no longer held. Under paragraph (b) of section 140(1) of ICTA a 
right to acquire shares is obtained by a person as a director or employee if it was 
assigned to that person and was granted “by reason of any such office or employment 
of his”. This refers back to paragraph (a). The effect of the full-out words is that 
paragraph (a) applies in relation to a past office or employment only if the employee 
or director was chargeable to tax in respect of the office or employment under Case I 
of Schedule E for the last chargeable period when the office or employment was held. 
Accordingly, it is thought that paragraph (b) applies in relation to the same offices and 
employments, including the same past ones. This argument is thought to be the better 
and is in line with practice. 

Clause 473(2) of the Bill therefore applies regardless of whether the share option was 
granted to the employee or director or to somebody else. 

Note 50: Share-related income: CSOP schemes: no charge in respect of post-
acquisition benefits: clause 525 
This relates to the scope of the exemption from charges on post-acquisition benefits 
from shares which applies where a share option obtained under an approved share 
option scheme (other than a savings-related scheme) is exercised in accordance with 
the scheme. 

Section 185(3)(a) of ICTA confers exemptions from income tax if a person– 

•  exercises a right to acquire shares obtained, in accordance with an approved 
share option scheme, by reason of his office or employment, and 
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•  does so in accordance with the provisions of the scheme at a time when the 
scheme is approved under Schedule 9 to the Act. 

It says that tax shall not be chargeable under any provision of the Tax Acts in respect 
of the exercise nor under section 78 or 79 of FA 1988 (charge on post-acquisition 
benefits) in respect of the shares. 

Section 185(3)(a) is stated to be subject to section 185(5), which relates to schemes 
other than savings-related schemes (“CSOP schemes”). Section 185(5) says that 
section 185(3) shall not apply in relation to the exercise by any person of a right in 
accordance with a CSOP scheme if its exercise infringes the time limits set out in 
section 185(5)(a) and (b). As to these limits, see also Change 129. 

Clearly the exemption from tax in respect of the exercise of an option is not available 
if its exercise infringes those time limits. The question then to be considered is 
whether the exemption from tax under section 78 or 79 of FA1988 in respect of 
shares acquired by its exercise is also lost if its exercise infringes those limits. 

At first blush it might appear that section 185(3)(a) identifies two possible kinds of 
things that might attract a charge to tax, namely the exercise of an option and the 
shares acquired as a result of its exercise, and that section 185(5) only refers to the 
first of these.  However, it is considered that the words “shall not apply in relation to 
the exercise by any person of a right” are potentially sufficiently wide to disapply 
section 185(3)(a) in relation to shares acquired as a result of the exercise of the right if 
the time limits are infringed. Furthermore, it would make no sense for Parliament to 
have intended to subject the exemption in respect of the exercise of an option to strict 
time limits but not the exemption in respect of shares acquired as a result of the 
exercise.  Indeed it becomes abundantly clear that Parliament did not so intend when 
one looks at the original wording of the provisions in question in section 38(3) and (4) 
of FA 1984: the time limits clearly applied to both exemptions. In practice section 
185(5) is interpreted as subjecting both of these exemptions to the time limits. 

In rewriting section 185(5) in clause 525 of the Bill it has therefore been made clear 
that the exemption from the charges to tax under clauses 449 and 453 of the Bill 
(which rewrite sections 78 and 79 of FA 1988) is subject to compliance with the time 
limits in clause 524(2) of the Bill. 

Note 51: Share-related income: the EMI code: disqualifying events: definition of 
“control”: clause 534 
This relates to the meaning of “control” in provisions relating to disqualifying events 
in connection with enterprise management incentives. 

Part 6 of Schedule 14 to FA 2000 gives relief from income tax in respect of the 
exercise of a share option that is a qualifying option for the purposes of the Schedule.  
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The relief may be reduced where a disqualifying event listed in paragraph 47 of the 
Schedule occurs. 

One situation in which a disqualifying event occurs is where the company whose 
shares are subject to the option comes “under the control of another company (or of 
another company and any person connected with that other company), without being a 
51% subsidiary of that other company”: see paragraph 47(1)(a)(ii).  The word 
“control” is not defined for the purposes of that provision. 

However, that provision repeats, word for word, the formulation used in paragraph 
13(1)(b) of the Schedule (the independence requirement) where “control” is defined.  
Paragraph 13(3) says that in paragraph 13 “control” has the meaning given by section 
840 of ICTA. In these circumstances it is considered that “control” must have been 
intended to have the same meaning where it appears in paragraph 47(1)(a)(ii). 

Paragraph 47(1)(a)(ii) has been rewritten in clause 534 of the Bill and the general 
definition of “control” in clause 719 of the Bill, which attracts the definition in section 
840 of ICTA, has accordingly been allowed to apply for the purposes of clause 534. 

Note 52: Share-related exemptions: priority share allocations: exemption where 
different offers made to public and employees: clause 544(3) 
This relates to one of the conditions that must be met for the exemption in clause 544 
(exemption where different offers made to public and employees) to apply. 

Section 68 of FA 1988 provides for an exemption in respect of the benefit derived by 
a director or employee from having a priority allocation of shares. Subsections (1ZA) 
and (1ZB) of that section deal with the case where there is a public offer of shares and 
an employee offer. Subsection (1ZB) provides that the public offer and the employee 
offer are to be regarded as together constituting a single offer of shares to the public 
and that in the following provisions of the section references to “the offer” are to be 
construed accordingly. 

Section 68(2) of FA 1988 contains conditions which must be met if the exemption in 
that section is to apply. The condition in paragraph (a) of that subsection is, “that the 
aggregate number of shares subject to the offer that may be allocated as mentioned in 
subsection (1)(b) above does not exceed the limit specified in subsection (2A) below 
or, as the case may be, either of the limits specified in subsection (2B) below”. 
Subsection (2A) provides that, “Except where subsection (2B) below applies, the limit 
relevant for the purposes of subsection (2)(a) above is 10% of the shares subject to the 
offer ….”. Subsection (2B) sets limits where the offer is part of arrangements which 
include one or more other offers to the public of shares of the same class. 

Section 68(2C) of FA 1988 adapts the condition in section 68(2)(a) in a case falling 
within subsection (1ZA). The condition in section 68(2)(a) is to be taken to be 
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satisfied if, and only if, it is separately satisfied with respect to the shares in each one 
of the companies which are subject to the offer. As the effect of subsection (1ZB) is 
that “the offer” means the single offer constituted by the public offer and the 
employee offer, this means that the condition in subsection 68(2)(a) has to be 
separately satisfied with respect to each company whose shares are subject to the 
public offer or the employee offer. There may be a company whose shares are only 
subject to the public offer. The effect of section 68(1ZB)(a) and (c) and (2C) is that 
the case of such a company must be considered. In such a case, the limit imposed by 
section 68(2)(a) on the number of shares allocated to employees and directors will 
never be exceeded because employees and directors are entitled to a priority 
allocation under the employee offer, not the public offer. 

Clause 544(3) of the Bill is based on section 68(2)(a) of FA 1988, read with section 
68(2C). It requires the case of each company whose shares are subject to the 
employee offer to be considered but does not require the case of a company whose 
shares are only subject to the public offer to be considered. This has no practical 
effect because in such a case the condition in clause 544(3) of the Bill will always be 
met. 

Note 53: Share-related exemptions: priority share allocations: registrant 
discount: clause 547(4) 
This relates to the phrase “members of the public other than employees and directors” 
used in section 68(5A)(b) of FA 1988 (meaning of “registrant discount”). 

Section 68(1) of FA 1988 distinguishes between members of the public and directors 
or employees who are entitled by reason of their office or employment to an 
allocation of shares in priority to members of the public. The directors and employees 
may be directors and employees of the company whose shares are subject to the offer 
or of any other company or person. Members of the public may well be directors or 
employees of some company or person, but the distinction in section 68(1) is between 
people who are directors and employees and are entitled by reason of their office or 
employment to a priority allocation and other people. Section 68(1) provides that the 
benefit derived from the entitlement is not to be treated as an emolument of the office 
or employment. 

Section 68(1A) of FA 1988 provides that, disregarding the amount or value of any 
registrant discount made to the director or employee, section 68(1) does not apply to 
the benefit represented by the difference between the price payable for the shares 
allocated to him under the offer and the fixed price or lowest price successfully 
tendered. 

Section 68(5A) of FA 1988 specifies where there is a “registrant discount” in respect 
of the shares of a company for the purposes of section 68. Three conditions have to be 
met. The second is set out in paragraph (b), which provides: “at least 40 % of the 
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shares of that company which are allocated to members of the public other than 
employees and directors are allocated to individuals who are or become entitled either 
to that discount or to some other benefit of similar value for which they may elect as 
an alternative to the discount”. The question is what the phrase “members of the 
public other than employees and directors” means. 

It is considered that, as the definition of “registrant discount” is needed for the 
purposes of section 68(1A), “employees and directors” in section 68(5A)(b) must 
have the same meaning as in section 68(1A). In that subsection it means a director or 
employee who is entitled to a priority allocation of shares under the offer. 

Subsections (1ZA) and (1ZB) of section 68 of FA 1988 contain a second case, in 
relation to which the definition of “registrant discount” also applies. In this case there 
must be a public offer and an employee offer and some of the directors or employees 
to whom the employee offer is made must be entitled by reason of their office or 
employment to a priority allocation of shares. The employee offer is made to directors 
or employees (and possibly other persons) and again the directors and employees may 
be directors or employees of any of the companies whose shares are on offer or of 
another company or person. Where subsection (1A) applies in this case, the “director 
or employee” referred to in that subsection will be a director or employee who is 
entitled by reason of their office or employment to a priority allocation under the 
employee offer. The construction suggested above makes sense in this context too. 

Other meanings of “employees and directors” have been considered. One possibility 
is that “employees and directors” might mean anybody who was an employee or 
director of any company or person. This would be nonsensical in the context because 
it would exclude very many members of the public. Moreover it is not a distinction 
made elsewhere in section 68 of FA 1988. 

Another possibility is that the phrase is referring to employees and directors of the 
company whose shares are being allocated. But this is not a distinction made in 
subsections (1) and (1A) of section 68, where the definition is needed. The only place 
where section 68 does make a distinction between directors and employees of the 
company whose shares are subject to the offer and directors and employees of other 
companies or persons is in subsection (3A) of that section and it does so clearly. This 
is not therefore thought to be the proper construction. 

In a case where there is a public offer and an employee offer, another possibility is 
that the phrase is referring to employees and directors to whom the employee offer is 
made. But there is no equivalent category in the case in section 68(1) of FA 1988 
where an offer is made to both public and employees and directors. Under section 
68(1) of FA 1988 if a person happens to be an employee or director of a company or 
person but is not entitled to a priority allocation of shares by reason of his office or 
employment, he will count as a member of the public. This is therefore not thought to 
be the proper construction. 
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Accordingly, it is thought that the proper interpretation of the phrase “other than 
employees and directors” used in section 68(5A) of FA 1988 is “other than an 
employee or director of a company or person who is entitled to a priority allocation of 
the shares by reason of their office or employment”. Subsection (4) of clause 547 of 
the Bill reflects this. 

Note 54: Share-related income: employee benefit trusts: meaning of “associate”: 
clause 549 
This relates to the meaning of “associate” in provisions relating to employee benefit 
trusts. 

Paragraph 7 of Schedule 8 to ICTA contains the conditions that must be satisfied by a 
trust if it is to be an employee benefit trust.  As mentioned in Change 133, paragraph 
7 has been repealed for most purposes by FA 1997.  But some of the provisions of the 
paragraph still apply for the purposes of the “no material interest” requirements that 
must be satisfied by an individual wishing to participate in one of the share schemes 
or other arrangements established under– 

•  Schedule 9 to ICTA (savings-related and other share option schemes), 

•  Schedule 8 to FA 2000 (share incentive plans), or 

•  Schedule 14 to FA 2000 (enterprise management incentives). 

The cases in which those provisions so apply are cases where an individual has an 
interest in shares or obligations of a company.  The provisions apply as if references 
in them to employees were to individuals. 

A number of the provisions of paragraph 7 that still so apply contain references to an 
individual’s “associate”. Paragraph 7(12) provides that “associate”, in relation to an 
individual, does not include the trustees of an employee benefit trust by reason only 
that the individual has an interest in shares or obligations of the trust. 

Since, as mentioned above, the cases where the surviving provisions of paragraph 7 
apply are cases where an individual has an interest in shares or obligations of a 
particular company, it seems that this reference to an interest in shares or obligations 
of the trust must, in the context, be a reference to an interest in shares or obligations 
of the company which are subject to the trust. 

In rewriting paragraph 7(12) in clause 549(4)(b) of the Bill, these underlined words 
have therefore been added in order to clarify the meaning of that provision. 
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Note 55: PAYE: use of the term “PAYE income” to replace “income assessable 
under Schedule E”: clause 683 
This relates to the use of the term “PAYE income” to replace “income assessable 
under Schedule E”. 

The term “PAYE income” takes the place of “income assessable under Schedule E” 
which is used in section 203 of ICTA. It is both necessary and helpful to define a new 
term. 

It is necessary to define a new term because Schedule E will cease to exist as a 
statutory concept. The Bill defines specific classes of income – taxable earnings, 
pension income and so on. But it remains crucial to identify what was income 
assessable under Schedule E because– 

•  it is tax on all such income (and only such income) which the Inland Revenue 
must try to collect through PAYE; and 

•  it is only payments of such income which are (potentially) subject to 
deductions under PAYE. 

It is helpful to define a new term because it is not easy to identify in ICTA and related 
legislation just what is “income assessable under Schedule E”. Schedule E income is 
not defined as such in ICTA. Schedule E is more in the nature of a label used for a 
mix of things. The only way to find out what things is to work through the legislation 
and see what it says is chargeable (or assessable) under Schedule E. And that is done 
not in one place in the legislation (e.g. section 19) or a few places but provision by 
provision throughout ICTA and other Acts. In contrast the Bill defines what it is 
charging; and with new labels. 

But a replacement for income assessable under Schedule E cannot be defined simply 
as what the Bill makes liable to income tax. The Bill deals with income which is not 
chargeable under Schedule E in ICTA – for example, some pension income in Part 9. 
In addition the net amount of income which is taxed is not the same as the amount 
which is assessable. Deductions may reduce (or remove) liability on assessable 
income. 

That is why clause 683 of the Bill sets out precisely what makes up “PAYE income” 
by reference to terms defined in the Bill and to specific clauses charging pensions and 
social security income. 

This might be thought to be different from “income assessable under Schedule E”. 
But on close examination it has the same meaning. When PAYE was introduced 
section 1(1) of the Income Tax (Employments) Act 1943 provided for income tax to 
be assessed and charged on the emoluments specified in subsection (2); and for 
deductions in accordance with regulations made by the Board “on the making of any 
payment of, or on account of, any such emoluments”. 
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The Income Tax (Offices and Employments) Act 1944 extended the scope of PAYE 
beyond manual and weekly paid workers to cover all emoluments for all employees 
and office holders except the armed forces. Section 1(1) provided that the 1943 Act 

“shall extend to all emoluments assessable (emphasis added) to income tax under Schedule E” 

and amended section 1(1) the 1943 Act accordingly in the same terms. 

The introduction of the limitation of PAYE to “assessable” emoluments may have 
been on the basis that widening the scope of PAYE to salaried employees and office 
holders brought within view payments which were not then liable to income tax. That 
said, the explanatory notes which accompanied the Bill might just possibly suggest 
that the use of the term “assessable” had not been the subject of great attention as they 
started– 

“Clause 1 extends to all emoluments chargeable (emphasis added) under Schedule E, other than the 
pay of the Armed Forces, the principle of “pay as you earn”…”. 

In any event, the phrase “emoluments assessable to income tax under Schedule E” 
was not defined. Its natural meaning would then appear to be the emoluments which 
are capable of being included in an assessment to income tax for any year of 
assessment, whether or not any income tax is payable as a result. That would exclude 
exempt emoluments. It would not exclude emoluments subject to deductions or reliefs 
which fall to be made in the return after arriving at the assessable income. 

That would have been consistent with, for example, section 33 of FA 1920 which 
provided– 

“The expression “assessable income” in the case of any income other than earned income means the 
amount of that income as estimated in accordance with the provisions of the Income Tax Acts.” 

The exclusion from this provision of earned income related to earned income relief. 
This required a separate definition of earned income. Assessable income and earned 
income together made up total income. 

By 1943 earned income relief was given by section 15 of FA 1925 (as amended as 
regards the figures by section 6 of FA 1941)– 

“(1) An individual who makes in the manner prescribed by the Income Tax Acts a claim in that behalf 
and who makes a return in the prescribed form of his total income shall, for the purposes of 
ascertaining the amount of his assessable income for the purposes of income tax, be allowed a 
deduction from the amount of his earned income of a sum equal to one-tenth of the amount of that 
income, but not exceeding in the case of any individual one hundred and fifty pounds.” 

This is also consistent with the meaning of assessable income suggested above. A 
person could not make a return of income until after the end of the year. So a payment 
could not be reduced by earned income relief when paid during the year. PAYE 
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operated on payments before earned income relief. That is why the PAYE tables built 
in earned income relief. 

The way the tables did so was authorised by section 2(2) of the 1943 Act (now 
section 203(7) of ICTA). This requires the income tax for the year which PAYE must 
try to collect to be estimated subject to provisional deductions for allowances and 
reliefs. But it neither requires nor permits adjustment of the income. 

Hence this is a change in terminology but not in the law. 

Note 56: PAYE: the Bill does not rewrite section 139(4) of FA 1994 (enactments 
relating to the payment of incapacity benefit to have effect subject to PAYE 
regulations): clause 684 
This involves the omission from the Bill of section 139(4) of FA 1994, which deals 
with the charge to tax under Schedule E on incapacity benefit. 

Section 139 (4) provides– 

“Enactments relating to the payment of incapacity benefit shall have effect subject to such provision as 
may be contained for the purposes of this section in regulations under section 203 of the Taxes 
Act 1988 (PAYE regulations)”. 

The purpose and effect of this provision is unclear. 

It is not necessary, and is not used, in order to make PAYE regulations for incapacity 
benefit. The powers in section 203 of ICTA (clause 684 of the Bill) are sufficient for 
the Income Tax (Employments) Regulations 1993 (see especially regulations 98A 
to 98H). 

It might be thought that statutory payments require some additional authority for 
deductions to be made.  But PAYE has been deducted from other statutory payments 
since the inception of the system. It applied in 1944 to statutory payments to 
employees, office holders and pensioners. Neither then nor subsequently has the 
obligation to deduct been called into question because a payment was required by 
statute. 

Accordingly section 139(4) is unnecessary and is omitted from the Bill. 

Note 57: PAYE: omission of any reference to the fact that PAYE applies before 
any assessment: clause 684 
This relates to the omission of any reference to the fact that PAYE applies before any 
assessment. 
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Section 203(1) of ICTA provides that deductions are to be made from payments 
“notwithstanding that when payment is made no assessment has been made in respect 
of the income”. That provision is unnecessary. In 1943 it helpfully emphasised the 
difference between PAYE and the previous systems of deductions from pay to collect 
tax which had already assessed in respect of past income. But there is now no need for 
that emphasis. 

Note 58: PAYE: intermediary to both deduct tax and account for it in 
accordance with PAYE regulations if the employer is not to be required to do so: 
clauses 687, 689 and 691 
This makes it clear that an intermediary must both deduct tax and account for it in 
accordance with PAYE regulations if the employer is not to be required to do so. 

Subsection (2) of clause 687 of the Bill provides that subsection (1) is not to apply if 
the intermediary accounts for and pays tax in accordance with PAYE regulations. It 
derives from section 203B(2) of ICTA. But the wording of subsection (2) is modified 
to make it clearer that the deduction of tax and the accounting for it by the 
intermediary both have to be done in accordance with PAYE regulations. 

Similar ambiguities have been removed from clauses 689(1)(d) and 691(1)(c) of the 
Bill, which derive from sections 203C(1)(d) and 203E(1)(c) of ICTA. 

Note 59: PAYE: omission of the reference in section 203F(6) of ICTA to the 
European currency unit: clause 702(6) 
Clause 702(6) of the Bill contains definitions for the purposes of clause 702, which 
gives the meaning of “readily convertible asset” for the purposes of Chapter 4 of Part 
11.  It is based on section 203F(6) of ICTA. The definition of “money” differs from 
that in section 203F(6) because it omits from the Bill the reference in section 203F(6) 
of ICTA to the European currency unit. 

Section 203F(6) of ICTA defines “money” as being any currency other than sterling 
or the European currency unit (ECU). Having regard to the introduction of the Euro, 
and the consequences of Council Regulation (EC) No 1103/97 of 17th June 1997, this 
is no longer necessary. Accordingly clause 702(6) of the Bill omits the reference to 
the ECU. 

Note 60: PAYE: repayments not to apply in relation to unemployment benefit or 
income support: clause 708 
This involves the omission from the Bill of paragraphs (a), (b) and (c) of section 204 
of ICTA. 
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Section 204(a) and (c) of ICTA relies on the rules for claiming unemployment benefit. 
When jobseeker’s allowance replaced unemployment benefit, section 41(5) of and 
Schedule 3 to the Jobseekers Act 1995 repealed the provisions of the Social Security 
Contributions and Benefits Act 1992 providing for unemployment benefit.  Those 
repeals were brought into force on 7th October 1996 by the Jobseekers Act 1995 
(Commencement No. 4) Order 1996 (S.I. 1996/2208).  So the last tax year in respect 
of which unemployment benefit can have been claimed is 1996/97.  This means that 
section 204(a) and (c), and regulations relying on them, can have no effect for tax 
years to which the Bill applies. Accordingly section 204(a) and (c) is not rewritten. 

Section 204(b) of ICTA relies on the rules for income support that are subject to a 
condition about availability for employment. When jobseeker’s allowance replaced 
income support, paragraph 30(4) Schedule 2 to the Jobseekers Act 1995 substituted a 
new section 124(1)(d) of Social Security Contributions and Benefits Act 1992 without 
a condition as to availability for employment.  That substitution was effective from 7th 
October 1996 (see section 41 of the Jobseekers Act 1995 and Regulation 2(b) of the 
Jobseekers Act 1995 (Commencement No. 4) Order 1996 (S.I. 1996/2208)).  So the 
last tax year in respect of which income support can have been claimed subject to a 
condition about availability for employment is 1996/97. This means that section 
204(b), and regulations relying on it, can have no effect for tax years to which the Bill 
applies.  Accordingly section 204(b) is not rewritten. 

Note 61 PAYE: the Bill makes explicit that the introduction of self-assessment 
for income tax did not affect income falling within section 206 of ICTA and that 
section does not apply to other income: clause 709. 
This makes it clear that the introduction of self-assessment for income tax did not 
affect income falling within section 206 of ICTA and that section does not apply to 
other income. 

Note 62 relates to most of section 205 of ICTA not being rewritten. It explains that 
despite section 111 of FA 1995 substituting a new section 205 of ICTA (anticipating 
self-assessment for income tax), the changes brought about by self-assessment 
removed the need for most of section 205. 

Section 111 of FA 1995 amended section 206 of ICTA at the same time as it 
substituted the new section 205.  The amendment removed the words “under Schedule 
E” after the opening words “Where an assessment”.  This was recognition that under 
self-assessment there would normally just be a single assessment covering all of an 
individual’s income.  But that limited amendment to section 206 has arguably 
introduced some uncertainties. 

Before self-assessment, the Inland Revenue could make an assessment which related 
just to Schedule E income falling within section 206(a) and (b).  Under self-
assessment, an assessment will normally relate to the whole of an individual’s 
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income.  It seems clear that this feature of self-assessment was not intended to alter 
the operation of section 206.  Clause 709 of the Bill makes explicit that an assessment 
can be subject to section 206 even if the assessment includes income not within 
section 206(a) and (b). 

But the fact that such an assessment may include some other income not within 
section 206(a) and (b) leaves uncertain the issue of whether that other income should 
also be assessed in accordance with generally prevailing practice (if any).  Again it 
seems clear that the minor change, dealing with the general disappearance of 
Schedule E assessments, was not intended to affect the assessment of income not 
within section 206(a) and (b). Clause 709 of the Bill makes explicit that income not 
within section 206(a) and (b) is unaffected by it. 

Note 62: PAYE: the Bill does not rewrite section 205(1) to (3) and (5) of ICTA 
(assessments need not be made in certain cases): clause 711 
This involves the omission from the Bill of section 205 of ICTA other than subsection 
(4). 

Section 205(1) to (3) of ICTA provides that an income tax assessment of income need 
not be made in certain cases. That only makes sense if there is a general provision 
requiring an assessment in other cases. 

Before self-assessment for income tax was introduced, section 29(1) of TMA 1970 
(“old section 29(1)”) contained such a general provision. Old section 29(1) required 
an assessment to be made, unless otherwise provided, if the inspector was satisfied 
that a return under the Taxes Acts gave correct and complete information concerning 
profits chargeable to tax.  And section 205 as it stood before self-assessment (“old 
section 205”) was an instance of it being “otherwise provided” for the purposes of old 
section 29(1). 

A new section 29(1) of TMA 1970 substituted by section 191(1) of FA 1994 (“new 
section 29(1)”) had had general effect for income from the tax year 1996/97 onwards. 
New section 29(1) does not require the Inland Revenue to make assessments 
whenever a return under the Taxes Acts gives correct and complete information 
concerning profits chargeable to tax. 

A new section 205 ICTA was substituted by section 111(1) FA 1995 for the tax year 
1996/97 onwards.  The new section 205 dealt with one detailed issue under income 
tax self-assessment – the Inland Revenue ceasing routinely to make schedular 
assessments.  But it appears that a broader issue was overlooked. There is no longer a 
general requirement on the Inland Revenue to make assessments (as there had been in 
the old section 29(1)). 
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It follows that section 205(1) to (3) is not needed for tax years covered by the Bill and 
has not been rewritten.  Nor has section 205(5), which defines terms used in those 
subsections. 

Note 63: Interpretation: legal equality of illegitimate children: clause 721(6) 
This concerns the disapplication of provisions that affect the interpretation of 
references to a child or children in England and Wales, Scotland and Northern Ireland 
so as to preserve the effect of the corresponding references in ICTA. 

(A) England and Wales: Section 1 of the Family Law Reform Act 1987 (“the English 
Act”) affects the interpretation of references in enactments to family relationships 
(however expressed).  It applies to enactments passed on or after 4th April 1988 (the 
date of commencement of the section) so far as they have effect in England and 
Wales. 

Section 831(4) of ICTA provides for section 1 of the English Act to be disregarded in 
construing references in ICTA to a child or children.  (In fact, section 1 would not 
have applied to ICTA anyway, because ICTA was enacted on 9th February 1988, 
before the commencement of section 1.  But it is likely that this provision was 
included in ICTA because, when the Bill for ICTA was introduced into Parliament, 
the date of commencement of section 1 was not known and was not expected to 
become known until it was too late to amend the Bill.) 

(B) Scotland: Section 1(2) of the Law Reform (Parent and Child) (Scotland) Act 1986 
(“the Scottish Act”) makes similar provision to that made in section 1 of the English 
Act.  It applies to enactments passed on or after 8th December 1986 (the date of 
commencement of the section) so far as they have effect in Scotland. 

However, section 831(4) of ICTA refers not to section 1(2) of the Scottish Act, but to 
section 1(3).  Since section 1(3) merely lists exceptions to the general rule contained 
in section 1, the reference to it in section 831(4) of ICTA is clearly a mistake.  If read 
literally, the provision makes no sense. 

The purpose of the reference in section 831(4) of ICTA to section 1 of the English Act 
is clear; and the provision gives effect to that purpose for England and Wales.  It is 
also clear both- 

•  from the context of section 831(4) itself, and 

•  because tax legislation should be read so far as possible as having a meaning 
that is uniform throughout the United Kingdom, 

that the reference in section 831(4) to the Scottish Act should be read as having a 
corresponding effect for Scotland.  Accordingly, the reference is rewritten in clause 
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721(6)(c) of the Bill as a reference section 1(2) of the Scottish Act (since it is this 
provision that achieves for Scotland what section 1 of the English Act achieves for 
England and Wales). 

(C) Northern Ireland: Article 155 of the Children (Northern Ireland) Order 1995 (S.I. 
1995/755 (N.I. 2)) makes provision corresponding to section 1 of the English Act.  It 
has effect for any statutory provision (which includes any statute for the time being in 
force in Northern Ireland) passed on or after 1st July 1995. 

Accordingly, that Article does not apply for the purposes of the interpretation of 
ICTA but would, unless excluded, apply in relation to the Bill. By including a 
reference to this Order in clause 721(6)(d) of the Bill, the present position for 
Northern Ireland is preserved (in conformity with the position for the other parts of 
the United Kingdom). 

Note 64: Share-related income: share incentive plans: requirement to set 
consistent performance targets: paragraph 42 of Schedule 2 
This relates to the requirement to set consistent performance targets in connection 
with an award of shares where a share incentive plan provides for “method two” 
performance allowances in relation to the award. 

Paragraph 118 of Schedule 8 to FA 2000 (withdrawal of approval) allows the Inland 
Revenue to withdraw approval of a share incentive plan (a “SIP”) with effect from the 
time when a “disqualifying event” occurs in relation to the plan.  One of the 
disqualifying events listed in paragraph 118(2) relates to a plan that provides for a 
particular kind of performance allowances (“method two” allowances) in connection 
with an award of shares; in such a case the award will be dependent on performance 
targets being met. A disqualifying event occurs in relation to such a plan if 
performance targets are set that, at the time they are set, cannot reasonably be viewed 
as being comparable: see paragraph 118(2)(c).  Paragraph 118(4) then explains that 
performance targets are comparable if they are comparable in terms of the likelihood 
of their being met by the performance units to which they apply. 

It is clear from these provisions that there is in effect an implied requirement for such 
a plan to set performance targets that can reasonably be viewed as being comparable 
within the meaning given by paragraph 118(4), because a failure to set such targets is 
liable to lead to approval of the plan being withdrawn.  However, it is considered that 
it would be more helpful, and consistent with the general approach of setting out all 
the requirements that have to be met by a SIP, if this requirement were spelt out rather 
than being left to be implied from the provisions relating to withdrawal of approval. 

In rewriting paragraph 118 in Schedule 2 to the Bill, the implied requirement has 
therefore been spelt out in a part of the Schedule that deals with the requirements that 
have to be met by a SIP that provides for “method two” allowances: see paragraph 
42(3) of Schedule 2 to the Bill.  As a matter of drafting the obligation has been 
reproduced as an obligation to set “consistent targets”.  The meaning of this 
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expression is then explained (in line with paragraph 118(4) of Schedule 2 to FA 2000) 
in paragraph 42(6) of Schedule 2. 

Note 65: Share-related income: share incentive plans: extension of definitions: 
paragraphs 43, 45, 78 and 84 of Schedule 2 
This relates to the extension of certain definitions for the purposes of provisions 
relating to share incentive plans. 

(A) Paragraph 48 of Schedule 8 to FA 2000 (meaning of “salary”) contains a 
definition of “salary” that in terms applies only for the purposes of Part 5 of that 
Schedule (partnership shares). 

However, “salary” is used in a number of places in that Schedule which fall outside 
Part 5: see, for example, paragraph 1(1).  Since it is inconceivable that “salary” was 
intended to have a different meaning in those places from the one that applies for the 
purposes of Part 5, the Part 5 definition has been rewritten in Schedule 2 to the Bill in 
a way that means that it will apply for the purposes of the Schedule generally: see 
paragraph 43(4) of Schedule 2. 

(B) Similarly, paragraph 35 of Schedule 8 to FA 2000 (deductions from salary) 
contains a definition of “partnership share money” that applies only for the purposes 
of Part 5 of the Schedule. 

Again it is considered that the meaning given by that definition must be taken to apply 
for the purposes of provisions of Schedule 8 that fall outside Part 5, for example 
paragraph 14(3).  So that definition has been rewritten in Schedule 2 to the Bill in a 
way that means that it will apply for the purposes of the Schedule generally: see 
paragraph 45(2) of Schedule 2. 

(C) Paragraph 76 of Schedule 8 to FA 2000 (acquisition of shares by trustees from 
employee share ownership trust) sets out how the trustees of a share incentive plan are 
to deal with a qualifying transfer of shares.  For this purpose there is a qualifying 
transfer of shares to the trustees if– 

•  relevant shares are transferred to them by the trustees of an employee share 
ownership trust, and 

•  the transfer is a qualifying transfer within section 69(3AA) of FA 1989 
(transfer of shares in, or shares purchased from money in, an employee share 
ownership trust immediately before 21st March 2000). 

There is no explanation of the reference to “relevant shares”.  But it is thought that the 
reference to section 69(3AA) of FA 1989, which itself refers to relevant shares, means 
that the reference must be taken to be to relevant shares within the meaning of section 
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69(3AA).  Section 69(3AC) defines “relevant shares” for the purposes of section 
69(3AA). 

In rewriting paragraph 76 of Schedule 8 to FA 2000 in paragraph 78 of Schedule 2 to 
the Bill, it has therefore been made clear that the reference is to relevant shares as 
defined by section 69(3AC) of FA 1989. 

(D) Paragraph 118(3) of Schedule 8 to FA 2000 defines “key feature” for the purposes 
of sub-paragraph (2)(b) of paragraph 118 (withdrawal of approval). 

Sub-paragraph (6)(a) of paragraph 118 also refers to a key feature but without there 
being any explanation of what this means.  In fact, of course, it can only have the 
same meaning as it has in sub-paragraph (2)(b) by virtue of sub-paragraph (3).  This 
has been reflected in rewriting paragraph 118 in Schedule 2 to the Bill: see paragraph 
84(6) of Schedule 2. 

Note 66: Share-related income: share incentive plans: general requirements as to 
dividend shares: paragraph 65 of Schedule 2 
This relates to the clarification of one of the general requirements relating to dividend 
shares acquired under a share incentive plan. 

Part 7 of Schedule 8 to FA 2000 applies where cash dividends are paid in respect of 
shares held by participants in a share incentive plan (a “SIP”).  It provides for such 
dividends to be used to acquire further shares for the participants.  These further 
shares are referred to as “dividend shares”.  Paragraph 55(a) of the Schedule says that 
a SIP must provide that dividend shares are shares of the same class, and carrying the 
same rights, as the shares in respect of which the dividend is paid. 

Although paragraph 55(a) does not expressly require dividend shares to be shares in 
the same company as the shares in respect of which the dividend is paid, it is thought 
that this would be implied if the issue ever arose.  In rewriting paragraph 55(a) in 
paragraph 65 of Schedule 2 to the Bill, a requirement that the shares should be in the 
same company has been added in order to clarify this point. 

Note 67: Share-related income: share incentive plans: company reconstructions: 
paragraph 86 of Schedule 2 
This concerns the transactions that count as company reconstructions for the purposes 
of provisions relating to share incentive plans. 

Paragraph 115 of Schedule 8 to FA 2000 provides for certain transactions affecting 
shares of a participant in a share incentive plan (a “SIP”) to count as “company 
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reconstructions”.  A company reconstruction has the tax and other consequences set 
out in the paragraph. 

Paragraph 115(1) provides for two kinds of transactions “other than a transaction 
within sub-paragraph (2)” to count as company reconstructions.  The test is whether 
these transactions result (or would but for certain circumstances result) in a new 
holding of shares being equated for capital gains tax purposes with shares originally 
held by a participant. 

Paragraph 115(2) provides that where certain kinds of shares are issued as part of a 
company reconstruction the shares in question are to be treated as not forming part of 
the new holding.  But (despite the words “other than a transaction within sub-
paragraph (2)” in paragraph 115(1)) it does not expressly say that a transaction which 
consists entirely in the issue of shares of any of those kinds is not to count as a 
company reconstruction.  However, this must be the practical effect of paragraph 
115(2): since all of the shares to which the transaction relates are to be treated as not 
forming part of the new holding, there is nothing that can qualify as a “new holding” 
for the purposes of the test in paragraph 115(1) and the transaction therefore falls 
outside the scope of that provision. 

In rewriting paragraph 115(1) and (2) in paragraph 86 of Schedule 2 to the Bill, it has 
therefore been made clear that what has been called “an excluded issue of shares” 
does not by itself count as a company reconstruction: see paragraph 86(3)(a) of 
Schedule 2. 

Note 68: Share-related income: SAYE option schemes: the employment 
requirement: paragraph 10 of Schedule 3 
This deals with the exceptions to the requirement that a person may not exercise and 
obtain options under a savings-related share option scheme unless he is a director or 
employee of the company that established the scheme or (in the case of a group 
scheme) a participating company. 

Paragraph 26(3) of Schedule 9 to ICTA contains a requirement that, subject to certain 
specified exceptions, a person may not exercise and obtain options under a savings-
related share option scheme (an “SAYE option scheme”) unless he is a director or 
employee of– 

•  the company that established the scheme, or 

•  (in the case of a group scheme) a participating company. 

These exceptions cover provisions of the scheme made in accordance with paragraph 
19 (retirement or redundancy etc.) or paragraph 21(1)(e) or (f) (circumstances relating 
to status of employer company). 
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But the stated exceptions to the requirement do not cover provisions made in 
accordance with paragraph 18 of the Schedule, which requires an SAYE option 
scheme to make provision about the exercise of options where the director or 
employee has died. However, in view of this express requirement, there can be no 
doubt that the rule in paragraph 26(3) must be regarded as being impliedly subject to 
paragraph 18.  The Inland Revenue have always accepted that this is so. 

In rewriting paragraph 26(3) of Schedule 9 to ICTA in paragraph 10 of Schedule 3 to 
the Bill, the scope of the exceptions to the requirement has accordingly been widened 
so as to cover provisions made in accordance with paragraph 32 of the Schedule 
(paragraph 32 rewrites paragraph 18 of Schedule 9 to ICTA).  In fact rather than 
construct a list of provisions, paragraph 10(2) of Schedule 3 opts for the simpler 
alternative of saying that the requirement of that paragraph is not infringed by a 
provision of the scheme required or authorised by a provision of this Schedule. 

Note 69: Share-related income: the EMI code: definitions relating to groups of 
companies: paragraph 58 of Schedule 5 
This deals with the meaning of expressions relating to groups of companies in 
provisions relating to enterprise management incentives. 

Paragraph 71(1) of Schedule 14 to FA 2000 (enterprise management incentives) 
defines two expressions relating to groups of companies– 

•  “group”, in relation to a parent company, means that company and its 51% 
subsidiaries; 

•  “group company”, in relation to a parent company, means that company or any 
of its 51% subsidiaries. 

A “parent company” is a company that has one or more 51% subsidiaries. 

There are a number of places in Schedule 14 where there are references to a “group” 
which do not occur “in relation to a parent company” (see, for example, paragraph 
10(4) to (6) of the Schedule).  Strictly speaking, the definition of “group” set out 
above does not apply in these contexts.  However, it is obvious from that definition 
that, for the purposes of the Schedule, a “group” was intended to consist of a parent 
company and its 51% subsidiaries, and that references to a member of a group were 
intended to refer to any one of those companies. 

In rewriting Schedule 14 to FA 2000 in Schedule 5 to the Bill these undefined 
references to a “group” have been reproduced in a way that clarifies this intended 
meaning.  This has involved creating a new expression “group of companies”, which 
is defined in paragraph 58 of Schedule 5 as meaning a parent company and its 51% 
subsidiaries. 
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The expression “group”, which is defined by paragraph 71(1) of Schedule 14 to FA 
2000 as mentioned above, has been rewritten as “the group”. The concept of a “group 
company” is no longer used (or defined) on a general basis in Schedule 5 to the Bill, 
although it does appear (as a defined term) in paragraph 14 of that Schedule. 

Note 70: Share incentive plans: meaning of "investment company" in Schedule 8 
to FA 2000: paragraph 109 of Schedule 6 
This involves applying an express definition of "investment company" in the context 
of share incentive plans, where the term is undefined at present. 

Part 12 of Schedule 8 to FA 2000 (employee share ownership plans) allows certain 
deductions to be made by a company in calculating trading profits for corporation tax 
purposes (under Schedule D).  Paragraph 114 of that Schedule provides for that Part 
of that Schedule to apply in relation to investment companies subject to certain 
modifications, including providing for the deductions allowed to be treated as 
"expenses of management" for the purposes of calculating the trading profits of such 
companies.  "Investment company" is not defined in that Schedule. 

Section 75 of ICTA provides for how expenses of management are to be treated in 
calculating the trading profits of investment companies, as defined in section 130 of 
ICTA, which defines "investment company" for the purposes of Part 4 of ICTA 
(provisions relating to the Schedule D charge). 

Paragraph 109 of Schedule 6 to the Bill will replace Part 12 of Schedule 8 to FA 2000 
with new Schedule 4AA to ICTA. The new Schedule 4AA is introduced by new 
section 85B of ICTA (see paragraph 12 of Schedule 6 to the Bill) which falls within 
Part 4 of ICTA. The new Schedule 4AA will accordingly fall to be construed as part 
of Part 4 of ICTA so that the definition of "investment company" in section 130 of 
ICTA will apply for the purposes of Schedule 4AA. 

But since– 

•  it is clear from paragraph 105 of Schedule 8 to FA 2000 that Part 12 of that 
Schedule applies in relation to corporation tax computations, and 

•  treating an amount as an expense of management, as paragraph 114 of 
Schedule 8 to FA 2000 does, has any effect only in relation to investment 
companies about which section 75 makes provision, namely investment 
companies within the meaning given in section 130 of ICTA, 

there can be no room for doubt that the references to "investment company" in 
paragraph 114 of Schedule 8 to FA 2000 already have the meaning set out in section 
130 of ICTA. 
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Note 71: Returns of emoluments derived from duties performed in the United 
Kingdom: paragraph 147 of Schedule 6 
This explains the choice of wording substituted in section 24 of FA 1974. 

Section 24 of FA 1974 extends the Inland Revenue’s right under to call for a return of 
the emoluments derived from duties performed in the United Kingdom.  Amongst its 
provisions is one that a notice given to a person under section 8 of TMA 1970 

“may require a return of his income to include particulars of any emoluments paid to him, whether or 
not tax is chargeable on them”. 

Paragraph 147 of Schedule 6 to the Bill substitutes new wording for the italicised 
words.  This change is necessary to take account of the fact that the terminology used 
in the Bill differs from the terminology used previously.  With the new wording, the 
quote above becomes 

“may require a return of his income to include particulars of any general earnings (as defined by 
section 8(2) of [the Bill]) paid to him”, 

the underlined words replacing the italicised ones. 

The new wording clarifies the following things– 

•  The provision is not concerned with exempt income, because this does not 
form part of a person’s general earnings (see clause 8(2) and (4) of the Bill). 

•  The provision is concerned with the wider “general earnings” (i.e. earnings on 
which tax may or may not be charged) rather than the narrower “net taxable 
earnings” (i.e. general earnings on which tax is actually charged). 

Note 72: Capital gains: allowance made on disposal of shares for income tax 
charge resulting from shares having been acquired by a director or employee : 
paragraph 210(2) of Schedule 6 
Section 84 of FA 1988 duplicates section 120(1) of TCGA 1992 and is therefore not 
rewritten.  In the replacement for section 120(1) (see paragraph 210(2) of Schedule 6 
to the Bill), the reference to section 83 of FA 1988 is rewritten as if it were a reference 
to subsection (1) of section 83 only. 

Section 120(1) of TCGA 1992 provides– 

“Where an amount is chargeable to tax under Chapter II of Part III of the Finance Act 1988 on a 
person who acquires shares or an interest in shares, then on the first disposal of the shares (whether by 
him or by another person) after his acquisition, section 38(1)(a) shall apply as if a sum equal to the 
amount chargeable had formed part of the consideration given by the person making the disposal for 
his acquisition of the shares; and this subsection shall apply with the appropriate modifications in a 
case to which section 83 of that Act applies. 
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This subsection shall be construed as if it were contained in Chapter II of Part III of the Finance Act 
1988.” 

Section 38 of TCGA 1992 provides for the consideration given for the acquisition of 
shares to be treated as increased in certain circumstances, thereby reducing the 
amount of the chargeable gain on a disposal. 

Section 83(2) of FA 1988 provides – 

“ (2) For the purposes of this Chapter, where a person who acquires shares or an interest in shares 
disposes of the shares or interest otherwise than by a bargain at arm’s length with a person who is not 
connected with him, he shall be deemed to continue to have a beneficial interest in the shares until 
there is a disposal of the shares or interest by such a bargain.” 

Any tax charged under Chapter 2 of Part 3 of FA 1988 is charged on the person who 
acquires the shares or interest in shares in question who can continue to suffer tax 
charges under that Chapter so long as that person continues to have a beneficial 
interest in the shares.  The effect of section 83(2) is to extend the period during which 
a person is treated as having a beneficial interest for the purposes of that Chapter so 
that it does not end when the person transfers shares to a connected person. 

Section 83(2) is not thought to affect the time of a disposal of the shares for capital 
gains tax purposes. Thus, where an employee (A) acquires shares in a company as 
mentioned in Chapter 2 of Part 3 of FA 1988 and disposes of them to a connected 
person (B), A might continue to suffer charges under that Chapter relating to the 
shares but the amount chargeable will increase A’s acquisition cost for the purpose of 
calculating the chargeable gain at the time of the disposal to B. 

That this is the better view of section 83(2) can be seen clearly from the facts that– 

•  it applies for the purposes of Chapter 2 of Part 3 of FA 1988 and is not 
expressed to apply for capital gains tax purposes, 

•  it does not in terms purport to affect a disposal, and 

•  an interpretation of the provision that treated the transfer to a connected person 
as not being a disposal for capital gains tax purposes would result in relief 
under section 120(1) of 1992 being given to the connected person when he 
finally disposed of the shares, not to the employee who originally acquired the 
shares and suffered the income tax charges which give rise to the relief. 

Thus, no modification is needed of section 120 for a case within section 83(2) of FA 
1988, and accordingly no reference to clause 463 (the rewritten version of this 
provision) is made in the replacement for section 120(1) of TCGA 1992. 

 


