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THIRD REPORT 

16 JANUARY 2003 

By the Select Committee appointed to examine the constitutional implications of all public bills 
coming before the House; and to keep under review the operation of the constitution. 

ORDERED TO REPORT 

COURTS BILL [HL] 

1. A bill has been introduced into this House to make provision about the courts and their procedure 
and practice; about judges and magistrates; about fines and the enforcement processes of the courts; 
about periodical payments of damages; and for connected purposes.   

2. We consider that aspects of the bill raise questions of principle about principal parts of the 
constitution.1 We therefore wrote to the Lord Chancellor, the Lord Irvine of Lairg, the Minister in 
charge of the bill, noting in particular that the potential constitutional significance of the bill was 
difficult to establish, as the framework document that will govern the proposed Court Administration 
Councils was not available. 

3. In his reply, the Lord Chancellor agreed that the administration of the courts is a matter of 
constitutional significance. We note that, while some of our concerns were addressed, our question 
about the proposed number of Court Administration Councils remains unanswered.  Our 
correspondence is appended.  

4. We draw these matters to the attention of the House as raising questions of principle about 
principal parts of the constitution. 

                                                                                                                                                                     
1 We set out our approach to scrutiny in our First Report, Session 2001–02, HL Paper 11, Chapter 3. 
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APPENDIX 

Letter from the Lord Norton of Louth, Chairman of the Committee, to the Lord Chancellor, the 
Lord Irvine of Lairg 

 

The House of Lords Constitution Committee, which I chair, have been appointed by the House of 
Lords “to examine the constitutional implications of all public bills coming before the House; and to 
keep under review the operation of the constitution”.  

The administration of the courts is, in the Committee’s view, a matter of constitutional significance, 
and the Committee has several concerns relating to aspects of the new scheme that are not specified in 
the Bill but are left to the discretion of the Government, and in particular to the office of the Lord 
Chancellor. 

In general terms, we find it difficult to assess the potential constitutional significance of the bill 
without the framework document that will govern the new executive agency responsible for 
administering the courts being available.  

On specific matters, we would therefore be grateful for further information on: 

(a) the number of Court Administration Councils that are envisaged; 

(b) the procedural requirements for “guidance” which would be given by the Lord Chancellor 
under clause 4 to Court Administration Councils. As the bill stands, it is not clear whether such 
guidance is to be binding on the Councils, whether it is to be publicly available, and whether it 
may contain specific as well as general directions; 

(c) what is envisaged by the Lord Chancellor’s power to remove lay justices from their offices 
under clause 11(6)(b) (“declining or neglecting to take a proper part in the exercise of his 
functions”); and 

(d) the justification for the Lord Chancellor’s proposed power to alter (as well as allow and 
disallow) rules made by the Criminal Procedure Rule Committee (and the equivalent power in 
respect of the Family Procedure Rule Committee and the Civil Procedure Rule Committee). 

In addition, the Committee note the centralising tendency of this bill, illustrated particularly by the 
complete transfer of responsibility for administering magistrates’ courts from Magistrates’ Courts 
Committees to the Lord Chancellor.  While the Committee do not consider that the centralising 
proposals in this bill merit public comment at this stage, members did wish to register their concern 
that this bill is an example of a more widespread trend. The Committee intend to keep the 
constitutional implications of incremental, centralising actions throughout the Government’s 
legislative programme under review. 

I would be grateful for a reply by Monday, 13th January, so that the Committee have the opportunity 
to discuss it before the bill is debated in Committee on January 20th. 

 

23 December 2002 
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Reply from the Lord Chancellor, the Lord Irvine of Lairg 

Courts Bill 
 

Thank you for your letter of 24 December 2002 expressing the concerns of the Select Committee on 
the Constitution over the Courts Bill. 

I agree that the administration of the courts is a matter of constitutional significance.  As Lord 
Chancellor, one of my responsibilities is to ensure the overall efficiency of the justice system and to be 
answerable for this, through Parliament, to the public.  The Courts Bill places the Lord Chancellor 
under a statutory duty to secure the efficient and effective administration of all courts in England and 
Wales, except for the House of Lords, and will enable me to set up a unified administration.  I propose 
to do this through an executive agency, providing decentralised management and local accountability 
within a national framework.  The Government made a commitment in the White Paper “Justice for 
All” to involve stakeholders fully in the detailed design of the new organisation.  Before guidance and 
a framework document are published we are fulfilling this commitment through stakeholder 
consultation locally and nationally on the role of the Court Administration Councils and the new 
agency.   

Your letter requested further clarification, in the absence of a framework document, of two specific 
aspects of the Courts Bill.  Firstly, the number of Court Administration Councils that are envisaged.  
We are working with our stakeholders on proposals for the geographical structure of the new agency.  
It must be able to support all of the courts’ business- civil, family and criminal.  It must also ensure 
that services are delivered locally and that chief officers are able to contribute fully to inter-agency 
working in the criminal justice system.  The 42 criminal justice areas will be the building blocks for 
the new structure, though a specific link to them in statute would be restrictive- if other criminal 
justice agencies were to change their area structure, the courts would not be able to adapt quickly.  
When these proposals have been examined further, an order specifying the areas will be laid before 
Parliament.  

Secondly, you asked what the procedural requirements for “guidance” given by the Lord Chancellor to 
Court Administration Councils will be?  Court Administration Councils will ensure that local people 
have a real say in the running of courts in their area.  They will make a non-executive contribution to 
the development of local strategy for delivering high performance and will work in partnership with 
local chief officers to do this.  Any guidance given to Court Administration Councils will be to ensure 
that this partnership is effective in the administration of local justice and that consistent high standards 
apply throughout England and Wales.  Councils will want and expect guidance on matters such as 
their quorum, their constitution and procedures.  The guidance will also set out the key issues on 
which their views will be sought, and can contain specific suggestions for activities (such as particular 
types of meeting, or consultation with particular groups).  I agree that the Bill does not specify 
whether the Lord Chancellor’s guidance is “binding” on the councils.  I am not sure that this concept 
is particularly helpful – clearly there is no obligation in tort or contract. The intention is simply to 
guide and empower the councils to fulfil their new statutory duties.  The guidance will certainly be 
published and publicly available.  An agency framework allows the necessary flexibility for 
innovation to respond to changing local situations and needs, and guidance to the Councils should 
have the same degree of responsiveness to change.  

Your letter also requested clarification of the power under clause 11 to remove lay justices. At present, 
the grounds for the removal from office of justices are not defined in legislation, and the Bill alters 
that position.  The circumstances in which the Lord Chancellor exercises, and will continue to 
exercise, his power of removal are described in the published Directions for Advisory Committees on 
Justices of the Peace.  Those Directions also define the procedure by which a justice may be removed 
(on recommendation to the Lord Chancellor by a committee composed largely of justices).  In 
addition, the decision of  the Lord Chancellor to remove a justice (or any other judicial office holder) 
from office is susceptible to judicial review by the High Court itself. In that sense, therefore, the 
removal of a justice could not be effected without judicial acquiescence, and could never be effected 
improperly or arbitrarily. 
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"Declining or neglecting to take a proper part in the exercise of his functions" makes similar provision 
to section 7(4) of the current Act, where such failure gives the Lord Chancellor grounds to place a 
magistrate on the Supplemental List. This provision dates from the Justices of the Peace Act 1949. In 
the current Act, although the Lord Chancellor's power under Section 5 to remove magistrates by 
Instrument is not limited to specific grounds, Section 7 does specify grounds on which magistrates 
may be placed on the Supplemental List, which is, in addition to its more usual function, a means of 
depriving the magistrate of judicial functions. The Courts Bill is differently drafted in that it sets out 
the grounds for which magistrates may be removed from office, and does not make use of the 
Supplemental List as an alternative to dismissing magistrates from office. 

Your letter also queried the justification for the Lord Chancellor’s power to alter rules made by the 
three rules committees.  The power to alter rules is necessary to ensure that the work of the 
committees can be progressed with a minimum of delay. As the explanatory notes point out, the power 
to alter rules is not novel, but existed in relation to county court rules for well over 100 years and was 
most recently expressed in s75(9) of the County Courts Act 1984.  It is important that there should be 
consistency across all three jurisdictions; hence the proposals to adopt a similar approach for the 
making of criminal and family rules. 

The Bill provides that I (in the case of the Criminal Procedure Rule Committee, with the agreement of 
the Home Secretary) may not alter rules made by the Rule Committees, without consulting the 
relevant Committee.  Should there prove to be a difficulty with a rule, I would liaise with that 
Committee to agree the solution.  The power to alter rules would prevent the work of the Committee 
being disrupted, as any amendment could be expeditiously completed.  Where there was no power to 
alter, the entire set of rules would need to be re-made, introducing an entirely unnecessary delay to the 
process and adding a layer of bureaucracy, which would be unhelpful.  

The power to alter would be particularly beneficial in relation to urgent matters, for example as was 
the case for the Rules relating to the Anti-terrorism, Crime and Security Act, 2001.  This would also 
provide for any instance where the rules as made by one of the committees failed to meet the intention 
of Parliament when an Act was passed. I anticipate that this will be a rare occurrence, perhaps arising 
in relation to individual rules, rather than a set of them on a particular matter.   

Finally, you express concern about the supposed “centralising tendency” of the Courts Bill.  The new 
agency will not be centralised.  It will be responsive to local needs through a network of empowered 
local managers and accountable through the community-focused Court Administration Councils.  
These bodies will bring together representatives of the local community and the judiciary, lay and 
professional, with real influence on the administration of the courts.  Where decisions are best made 
locally they will be.  Currently, engagement with the local community is voluntary for both 
Magistrates’ Courts Committees and the Court Service.  They are not obliged to involve the wider 
community in their decisions.  With the setting up of the Councils, this will no longer be the case for 
the new agency.   Unification will help break down often confusing and divisive organisational 
barriers, nationally and locally: barriers that hamper local responsiveness to local needs. 

 

9 January 2003 

 

 

Annex to the reply from the Lord Chancellor 

Extract from the Lord Chancellor’s Directions for Advisory Committees on Justices of the Peace 

 

19.  CONDUCT AND COMPETENCE 

Confidence of the Community 

19.1  The Lord Chancellor has a firm expectation that all magistrates will conduct themselves in such 
a way as to command the confidence of the community which they serve with regard to their ability to 
discharge their judicial duties.  On appointment, all magistrates sign the Declaration and Undertaking 
Form (Appendix 19A)which sets out the Lord Chancellor’s expectations as to the conduct of 
magistrates. 
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19.2  The six key qualities sought in those applying to become magistrates are, good character, 
understanding and communication, social awareness, maturity and sound temperament, sound 
judgment and commitment and reliability (see section 6).  The Lord Chancellor is confident that all 
magistrates will recognise the need to continue to display these qualities whilst they remain Justices of 
the Peace. 

19.3  The application form now completed by candidates contains the following question ‘Is there 
anything in your private or working life, or in your past, or to your knowledge in that of your family or 
close friends, which, if it became generally known, might bring you or the Magistracy into disrepute, 
or call into question your integrity, authority or standing as a magistrate?’.   The Lord Chancellor 
requires that if the answer to this question should change following appointment, the magistrate will 
inform his or her Chairman and Clerk, in accordance with the declaration he or she gave on 
appointment.    

19.4  The directions which follow prescribe the manner in which the Lord Chancellor requires 
allegations of misconduct or lack of competence to be dealt with.  The definition of conduct in this 
context is conduct which, in the eyes of the community as a whole, reasonably calls into question a 
person’s suitability to sit as a magistrate.  Lack of competence connotes a serious and demonstrable 
diminution in a magistrate of any of the six key qualities.  It also applies to those who have failed to 
achieve the standard required of magistrates in relation to the training programmes which may, from 
time to time, be approved or prescribed by the Lord Chancellor. 

 

The Powers of the Lord Chancellor 

19.5  Section 5 of the Justices of the Peace Act 1997 provides that “... Justices of the Peace for any 
commission area shall be appointed by the Lord Chancellor by instrument on behalf and in the name 
of Her Majesty and a justice so appointed may be removed from office in like manner.”  As a 
corollary to this power the Lord Chancellor may take a lesser step.  In summary his powers may be 
described as follows.  He may: 

 a)   counsel, caution or admonish a magistrate, 

 b)   suspend a magistrate from sitting, 

 c)   place a magistrate on the supplemental list, 

 d)   remove a magistrate from office. 

He may also direct that a magistrate shall not sit, or discharge any other magisterial duty, pending 
enquiry.  In exercising his disciplinary powers the Lord Chancellor will only act for good cause, will 
always observe the rules of natural justice, and requires that those acting on his behalf shall do 
likewise.  Any actions taken in this regard must be such as to withstand the test of judicial scrutiny. 

19.6  Criticism of, or concern about, a magistrate’s conduct, whether in or out of court, may come 
from a variety of sources including fellow magistrates, a participant in court proceedings, a member of 
the public or the press.  Complaints may be received by a bench chairman, a clerk to the justices, an 
Advisory Committee or Sub-Committee, the Secretary of Commissions Office or by the Lord 
Chancellor himself.  Complaints or criticisms may relate to a magistrate’s attitude or approach to a 
matter in open court or in a retiring room, views expressed in or out of court or  some relevant matter 
in their private, working or public lives.  Some conduct issues, for example a conviction or a formal 
caution, may come from official sources such as the police or the Crown Prosecution Service.  The 
following paragraphs set out the action to be taken depending on the level at which the complaint is 
received.  In all cases it is essential that a careful record be kept both of the complaint itself and of all 
actions subsequently taken. 

 

Complaints Received at Bench Level 

19.7  Where a complaint about the conduct of a magistrate is received at bench level the first matter to 
be considered is whether it should be dealt with initially  at that level or should be referred directly to 
the Advisory Committee.  In considering that question, regard should be had to the following matters: 

a)  does the complaint bring into immediate question the possible exercise of the Lord Chancellor’s 
powers  set out in paragraph 19.5?  If so, it must be referred to the Advisory Committee without 
delay.  Examples include:- 
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• pending criminal proceedings including driving offences involving obligatory disqualification 
but excluding minor motoring offences, 

• bankruptcy proceedings, 

• association with those of known bad character, 

• allegations of misconduct on the bench which bring into question the suitability of the 
magistrate to sit in judgment on others, 

• refusal to sit on certain kinds of case or with certain other magistrates, 

• expressions of opinion which call into question the magistrate’s willingness to administer 
justice according to law, 

• a complaint of racist, sexist or other injudicious remarks, whether on or off the bench, 

• offensive conduct towards another magistrate, a member of the court’s staff, an advocate or a 
person appearing before the court. 

b)  Is the complaint of a relatively minor nature?  If so it may be dealt with at bench level.  In such 
circumstances it will be appropriate for the chairman, in consultation with the clerk, to take action 
(subject to (e) below).  Examples include: 

• minor inattention in court, 

• an unwise remark on or off the bench, 

• unacceptable but not offensive conduct towards another magistrate, a member of the court’s 
staff, an advocate or a person appearing before the court, 

• late arrival for sittings or a failure to attend without notifying the clerk and providing an 
adequate explanation. 

c)  Does the complaint raise questions of a medical nature which may affect a magistrate’s 
continuance on the bench?  The usual process will be for the chairman and clerk to consider the 
best course of action but, where it is considered that there might be difficulties in concluding the 
matter, it will be prudent to seek the advice of the Advisory Committee at an early stage.  
Examples include: 

• deafness, 

• inability to concentrate, 

• behaviour which appears to affect judgment or calls into question the ability to make 
judgments. 

d)  Has there been a conviction for a minor motoring offence such as careless driving or exceeding 
the speed limit?  This must be reported to the Secretary of Commissions Office by the Secretary to 
the Advisory Committee.  Such convictions may result in a magistrate being cautioned or 
admonished by the Lord Chancellor. 

e)  Are minor misdemeanours frequent?  This may require either a different approach to that set out 
in (b) above or a reference to the Advisory Committee.  Where the Advisory Committee becomes 
involved it may require the Chairman of the Bench and the clerk to take the initial steps. 

  

19.8  When an investigation is conducted at bench level the Lord Chancellor requires the following 
essential steps to be taken. 

a)  The complainant’s agreement should be sought to the complaint being made known to its 
subject.  The facts, including past behaviour, must be ascertained.  Unsupported allegations are not 
sufficient.  Facts will include a record of a conviction or of a police caution. 

b)  The magistrate must be informed, in writing, of the matters of concern or of the allegations 
which have been made and given a fair opportunity to make representations on the case, by a set 
time. 

c)  A full note must be kept of any meeting with the magistrate and a copy of that note made 
available to the magistrate who must then be allowed to make comments, which must also be 
recorded, on the accuracy and substance of the note. 
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d)  The note, with the comments of the magistrate concerned, must then be forwarded to the 
Advisory Committee if the Lord Chancellor’s powers may subsequently be invoked.  However, 
even if the matter is ultimately considered to be relatively trivial, and in consequence no further 
action is proposed, a proper record must be maintained for the benefit of subsequent chairmen, 
against the possibility that another similar difficulty may arise in the future. 

19.9  Since the power to take disciplinary action against a magistrate is ultimately vested in the Lord 
Chancellor alone, particular care must be taken by all parties involved not to intimidate a magistrate or 
to appear to usurp the discretion which is vested in the Lord Chancellor.  Thus, for example, a bench 
chairman may advise a magistrate that he or she should refrain from sitting, pending the conclusion of 
an enquiry, but the power to direct that a magistrate shall not sit, or discharge any other magisterial 
duty pending enquiry, may be exercised only by the Lord Chancellor on application to the Secretary of 
Commissions Office. 

19.10  In any case of doubt advice should always be sought from the Deputy or Assistant Secretaries 
of Commissions (telephone numbers 0171 210 8986 or 210 8989). 

  

Complaints received at Advisory Committee level 

19.11  This section does not cover circumstances in which a magistrate has appeared or is to appear 
before a court, professional disciplinary tribunal or other similar body - as to which please see section 
19.50. 

19.12  On receipt of a complaint or expression of concern, either directly from a complainant or from 
the Secretary of Commissions Office or a bench chairman, the Secretary of the Advisory Committee 
should: 

 a)  report the matter immediately to the Chairman of the Advisory Committee, 

b)  seek the agreement of the complainant to the complaint being made known to its subject, save 
where the complaint has been relayed by the Secretary of Commissions Office, 

c)  write to the subject of the complaint (“the magistrate”) as soon as possible setting out the 
particulars of the complaint and requesting comments or an explanation in writing within a 
specified time.  A specific request for further time should be considered sympathetically. 

19.13  In any case where the magistrate has not voluntarily abstained from sitting and discharging any 
other magisterial duty, the Chairman of the Advisory Committee, with the advice of the Secretary, 
should determine whether to recommend to the Lord Chancellor that the magistrate should be directed 
not to sit or discharge any other magisterial duty pending the conclusion of an enquiry and the Lord 
Chancellor’s ultimate decision.  In particular, if no explanation is received from the magistrate within 
a reasonable time of the request being made, and the Chairman of the Advisory Committee does  not 
consider that further time should be granted, a request may be made to the Secretary of Commissions 
Office that the Lord Chancellor direct that the magistrate should not sit or discharge any other 
magisterial duty pending the outcome of the consideration of the complaint.  In any event the 
magistrate should be invited to attend an interview on a date within one month from the date of the 
request for comments or an explanation in writing. 

19.14  If the magistrate fails to attend a complaints investigation hearing without good reason the 
Chairman should prepare a report on the matter as soon as possible which should be forwarded to the 
Secretary of Commissions Office.    

 

Preparing for Complaints Investigation Hearings 

19.15  Those taking part in complaints investigation hearings must always have in mind that they 
involve members of the judiciary.  Moreover whilst they are not in themselves trials or tribunal 
hearings, every care must be taken to ensure that the principles of natural justice are observed and that 
the proceedings are seen by the magistrate, or others attending the hearing, as fair and such as to 
withstand the test of any subsequent judicial scrutiny.  A record of the proceedings must always be 
kept. 

19.16  The hearings should generally take the form of an enquiry by three or four persons drawn either 
from the Advisory Committee or its sub-committees and should normally consist of: 
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• a chairman who may be the Chairman of the Advisory Committee or his or her nominee, 

• two or three members who, as far as practicable, are not members of the same bench as the 
magistrate being seen and in any event at least one of whom must be from a different bench, 

• wherever possible, a non-magistrate member, 

• the Secretary of the Advisory Committee or his or her representative, 

• in some cases it may be appropriate for the panel to be chaired by a Circuit Judge.  Advice in 
this regard may be obtained from the Deputy Secretary of Commissions, 

• it will sometimes be necessary, in the interests of justice, to hear from others who may be able 
to provide evidence in relation to the allegations.  Such persons may, if they wish, be accompanied 
but unless there are wholly exceptional circumstances they should be expected to speak for 
themselves. 

 

19.17  At the hearing the magistrate may be accompanied, for example, by a legal adviser, but must be 
informed that the person accompanying them should not generally take an active part in the interview 
and that their role will be to observe and to advise the magistrate if necessary.  Any such person must 
be asked to respect the confidentiality of the proceedings. 

19.18  The Chairman should introduce himself or herself and the other panel members by name, 
indicating whether they are magistrates or not. 

19.19  The Chairman should inform the magistrate why he or she has been asked to attend and that the 
panel will be considering only the matters about which the magistrate has been informed.  The 
magistrate should be told that during the hearing he or she will be given every opportunity to comment 
and to put his or her point of view.  The confidentiality of the proceedings should be stressed. 

19.20  It should be made clear that only the Lord Chancellor can discipline or remove a magistrate, 
although the Advisory Committee may make recommendations.  The view of the panel as expressed to 
the full Advisory Committee and the views expressed in that Committee will itself be confidential.  
The magistrate or others involved will be sent a contemporaneous record of the interview. 

19.21  The Chairman should check that the magistrate is in possession of all the papers that the panel 
has by identifying each.  The substantive part of the hearing should begin by the magistrate being 
asked whether he agrees wholly or in part with the facts as set out in the papers. 

19.22  It is essential that members of the panel should not form any view of the facts in dispute before 
the hearing, and should not do or say anything which would give the impression that they have, in fact, 
already formed a view. 

19.23  The facts should be checked chronologically if possible, separating those which are agreed 
from those which are disputed and following up the latter with appropriate questions.  If others are to 
be seen the same consideration as outlined above will also apply. 

19.24  The magistrate should then be invited to answer as he or she thinks fit.  Members of the panel 
should not interrupt unless statements made are ambiguous.  Questions on the magistrate’s statement 
should be noted and questions asked only when he or she has finished.  If the magistrate appears to be 
repeating himself or herself, it will of course be appropriate for the Chairman to indicate that the point 
has already been understood, inviting him or her to move on.  It is, however, essential that the 
magistrate should feel that a full opportunity has been afforded to present his or her views. 

19.25  In relation to agreed facts only, it is appropriate to ask whether he or she thinks there is any 
reflection on their suitability to continue as a magistrate.  It is also appropriate to ascertain whether or 
not, in light of the evidence available, the magistrate wishes to volunteer his or her resignation.  It is, 
however, essential that no pressure should be  put on the magistrate to resign and it must be made 
clear that neither the panel nor the Advisory Committee has the power to require a magistrate to 
resign. 

19.26  When this process has finished, the magistrate should be asked if there is anything in 
conclusion which he or she wishes to say to the panel. 

19.27  The magistrate and any others involved should be thanked for attending, told that they will be 
notified by the Secretary to the Advisory Committee in due course of the conclusion reached by the 
Committee, and invited to leave. 
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Panel action after a Complaints Investigation Hearing 

19.28    The facts not in dispute should be identified. 

19.29  The disputed facts should be isolated and the evidence in support of and against them should be 
carefully weighed.  The panel should decide, if possible, which version of the disputed facts they feel 
is best supported, noting the reasons.   The panel should give reasons for its recommendations, but 
recommendations should not be supported by any fact or supposition which has not been put to the 
magistrate.   

19.30  A copy of the relevant section of the transcript or note of the hearing should be sent to the 
magistrate inviting any comments and corrections within a specified time.  Any others invited to meet 
the panel should similarly receive copies of the relevant sections of the transcript or note. 

19.31  The chairman of the panel should, as soon as possible, provide the Advisory Committee with a 
copy of the transcript or note of interview, the report of the hearing, which will include the panel’s 
recommendation, and copies of any other relevant documents.  A copy of any comments received 
from the magistrate, together with any other comments on the accuracy of the transcript or note, 
should be sent to the Advisory Committee as soon as they become available. 

19.32  It is important, in formulating recommendations, to be aware that the Lord Chancellor must 
have full regard to the independence of the judiciary and will in particular not remove a magistrate 
unless he considers there is no acceptable alternative.  In making their recommendation, Advisory 
Committees should therefore have regard to all of the Lord Chancellor’s powers as set out in 
paragraph 19.5. 

 

Advisory Committee action and reporting to the Lord Chancellor’s Department 

19.33   Unless there is a meeting of the full Advisory Committee within two or three weeks of a 
recommendation being made by a complaints investigation panel, the matter should not be allowed to 
await the next routine meeting and a special meeting of the Advisory Committee may have to be 
called.   

19.34  Where, following a full discussion, the Advisory Committees resolves to recommend to the 
Lord Chancellor that he should exercise any of his powers described in paragraph 19.5 that 
recommendation, and the reasons for it, should be recorded in a document which would then be 
forwarded as soon as practicable to the magistrate concerned.  He or she should then be given 14 days 
(or such longer period as the Chairman of the Committee may determine) to make any representations 
to the Lord Chancellor.  The recommendation, reasons and the magistrate’s representations should 
then be forwarded by the Secretary of the Advisory Committee to the Secretary of Commissions 
Office. 

19.35  The Secretary of the Advisory Committee should notify the magistrate, the Chairman of the 
Bench concerned and his or her Clerk that the Advisory Committee’s recommendation has been 
forwarded to the office of the Secretary of Commissions. 

19.36  In circumstances where it is decided that no action is required above the local level, it is for the 
Chairman of the Advisory Committee to determine the best course of action.  This might be to request 
the magistrate to refrain from sitting for a period of time, a request for a written undertaking that the 
conduct under consideration would not be repeated or a meeting with the Chairman of the Advisory 
Committee or of the Bench, as appropriate, at which it would be made clear to the magistrate the 
degree of seriousness attached to the conduct and the likely outcome were it to be repeated.  Where a 
complaint about conduct has been raised by the Secretary of Commissions Office, the 
recommendation for action to be taken locally should be referred to that office for consideration. 

 

Action by the Lord Chancellor’s Department 

19.37   On receipt of the Advisory Committee’s report and recommendation and any representations 
made by the magistrate, the Secretary of Commissions Office will write to the magistrate with an 
invitation to make such further representations or observations as he or she wishes.  In rare instances 
the Advisory Committee may be asked for clarification on a contentious issue. 
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19.38  On receipt of any representations from the magistrate involved, or if it is clear that the 
magistrate does not wish to make any, the case will be examined by the Deputy Secretary of 
Commissions to ensure that all the information necessary to make a decision has been obtained. 

19.39  A decision will then be made by the Lord Chancellor or on his behalf which will be conveyed, 
as soon as possible, to the magistrate and to the Secretary of the Advisory Committee. 

19.40  The Lord Chancellor attaches considerable weight to the views of his Advisory Committees.  
He is particularly appreciative of the care, attention and sensitivity which Committees display in the 
handling of conduct matters and he considers it essential that Committees should, without inhibition, 
continue to recommend what they consider to be appropriate.  There will be occasions, however, when 
he may not agree with the recommendation because, for example, he may consider that a different 
course of action is appropriate in the overall interests of the magistracy. 

 

Advisory Committee action after receiving the Lord Chancellor’s decision 

19.41  The Secretary must inform the Bench Chairman and the Clerk to the Justices of the Lord 
Chancellor’s decision. 

 

Criminal, civil and other proceedings 

a)  Criminal Convictions  

19.42   The Lord Chancellor is concerned about the conviction or formal cautioning of a magistrate for 
any offence, however minor.  He must consider whether it may indicate a disregard for the law, and in 
general, whether some form of disciplinary action to safeguard the good standing of the magistracy is 
required.  Whilst one minor offence may attract no more than a cautionary letter, repetition may give 
rise to more serious sanctions, for example, where a magistrate is convicted on more than one 
occasion for offences for which he is liable as an employer. 

 

b)  Serious criminal offences 

19.43  The Secretary of Commissions office must be informed immediately a magistrate is charged 
with a serious offence such as murder, manslaughter, rape or other sexual offence, conspiracy, 
wounding, fraud or theft, or a road traffic offence involving mandatory disqualification.  The 
magistrate must not sit  or perform any magisterial duty from the issue of summons or other initiating 
procedures until the case has finally been disposed of, including any appeal proceedings.  If the 
magistrate is convicted and has not resigned before the conclusion of the proceedings, including any 
appeal, the Deputy Secretary of Commissions will write to the magistrate concerned and will then 
advise the Lord Chancellor to remove the magistrate.  The magistrate and the Advisory Committee 
will be informed of the decision.  There may be exceptional cases in which it will be appropriate for a 
magistrate to be asked whether he or she wishes to put forward any reason why they should not be 
removed from office. 

 

c)  Motoring offence: mandatory disqualification 

19.44  A magistrate charged with an offence involving mandatory disqualification must not sit 
pending the hearing of the case.  If convicted and disqualified, he or she is automatically required not 
to sit until the Lord Chancellor has reached a decision on the case. 

19.45  In relation to drink/driving convictions the general policy of the Lord Chancellor is that he will 
remove from office any magistrate who is convicted of such an offence and who is disqualified from 
holding or obtaining a licence for twelve months or more, unless the magistrate tenders his or her 
resignation.  In circumstances where a magistrate is not disqualified or is disqualified for less than 
twelve months, the Advisory Committee should consider the matter and make a recommendation to 
the Lord Chancellor for his decision. 

19.46  On other cases involving mandatory disqualification, there is again the presumption the 
magistrate will be removed from office if he or she does not resign. 
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d)  Other motoring offences 

19.47  Convictions or formal cautions for all motoring offences including those carrying 
endorsements, such as careless driving and exceeding the speed limit, and including endorsable 
offences dealt with by fixed penalty, must be reported to the Secretary of Commissions Office.  In 
assessing the seriousness of motoring offences regard should be had, in particular, to the Lord 
Chancellor’s policies on appointment, set out at paragraph 7.42 et seq.  They are normally dealt with 
by letter reminding the magistrate of the need to observe the law at all times.  Magistrates who plead 
not guilty to a motoring offence must not adjudicate pending the outcome of the case.  Where there 
have been previous convictions, including fixed penalty offences carrying endorsement, or a particular 
offence has serious overtones, the Advisory Committee should consider whether the Lord Chancellor 
should be invited to take disciplinary action , such as suspension from sitting for a period or removal 
from office.  In such circumstances, the normal enquiry into conduct procedure should be followed. 

 

e)  Other minor criminal offences 

19.48  Where a magistrate is convicted or cautioned for a minor criminal offence, the Advisory 
Committee should consider the case on its merits, including any publicity it may have received, and 
make its recommendations to the Lord Chancellor.  It should be noted that a magistrate who is bound 
over may not adjudicate during the period of the bind over. 

 

f)  Civil proceedings  

19.49  A magistrate involved in civil proceedings who is alleged to have acted fraudulently, 
deceitfully or maliciously, will normally be expected not to adjudicate pending the final disposal of 
the proceedings, including any appeal.  The Secretary of Commissions Office must be consulted at the 
earliest opportunity.  If the allegation is established the Advisory Committee should consider it and 
furnish its recommendations to the Lord Chancellor in accordance with the procedures for general 
matters of conduct.  Where a magistrate is involved in any other civil proceedings the case should be 
considered on its merit. 

 

g)  Disciplinary proceedings 

19.50  A magistrate involved in proceedings before a professional disciplinary tribunal or other similar 
body must not adjudicate pending the final disposal of the proceedings, including any appeal.  The 
Secretary of Commissions Office must be consulted at the earliest opportunity.  Again, if the 
allegation is established, the Advisory Committee should consider it and furnish their 
recommendations to the Lord Chancellor in accordance with the procedures for general matters of 
conduct. 

 

h)  Financial difficulties 

19.51  A magistrate who becomes bankrupt will be removed from office, unless he or she resigns.  
Where a company of which a magistrate is a director goes into liquidation, the case must be referred to 
the Secretary of Commissions Office, who will seek more information on the matter from the 
Insolvency Service.    Where a magistrate is otherwise involved in financial difficulties, such as non-
payment of debts, which bring into question his or her suitability to sit in judgment on others, the 
Advisory Committee should follow the procedures for conduct matters and make a recommendation to 
the Lord Chancellor. 

 

i)  Conduct of close relatives of magistrates 

19.52  There may be occasions when a magistrate is put in a particularly difficult situation if a member 
of his or her family becomes involved in court proceedings or unacceptable behaviour of some kind.  
In such circumstances the magistrate should first seek the advice of the clerk and the bench chairman.  
Normally it will be agreed that, in the interests of the magistrate and the standing of the bench, the 
magistrate should not sit from arrest to trial and shortly thereafter.  It might also be prudent for the 
magistrate not to adjudicate on cases involving similar allegations to those brought against the relative.  
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Such situations need to be handled with both sympathy and understanding.  There will, regrettably, be 
rare occasions where the conduct of a relative may call into question the impartiality of a magistrate 
and as a consequence it may be necessary to suggest that the magistrate refrains from sitting for a 
longer period of time, or in extreme cases, that resignation or removal requires to be considered.  In 
such cases the Secretary of Commissions Office should be consulted at the earliest opportunity. 

 

Allegations of lack of competence 

19.53  Under new training arrangements beginning in the autumn of 1998, training officers will be 
expected to report to a Bench Training and Development Committee on the achievement of the 
relevant competencies by magistrates.  Where a magistrate fails persistently to reach the required 
standard so as to call into question his or her capabilities to remain a magistrate, the Bench Training 
and Development Committee shall instruct the Clerk to the Justices to report the matter to the 
Advisory Committee.  The report will take the form of a letter, with supporting documentation, which 
will include the appraiser’s reports.  The role of the Advisory Committee is to satisfy itself that the 
decision has been reached in a proper manner and that any review procedure has been properly 
followed and, as necessary, exhausted.  The Committee should not concern itself with the substance of 
the decision which has been taken.  Its task, in this context, is to act as the guarantor of due process 
and to make any formal recommendation for removal to the Lord Chancellor.       

19.54  Where, aside from the new training arrangements, an allegation of lack of competence is made 
by reference to a serious and demonstrable diminution in a magistrate of any of the six key qualities,  
the complaint should be dealt with in accordance with the Directions from 19.7(c). 

 

 

[Extract ends] 

 

 


