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FIFTH REPORT 

26 FEBRUARY 2003 

By the Select Committee appointed to examine the constitutional implications of all public bills 
coming before the House; and to keep under review the operation of the constitution. 

ORDERED TO REPORT 

EUROPEAN PARLIAMENT (REPRESENTATION) BILL 

1. A bill has been introduced into this house to make provision enabling alterations to be made to 
the total number of Members of the European Parliament to be elected for the United Kingdom and to 
their distribution between the electoral regions; to make provision for and in connection with the 
establishment of an electoral region including Gibraltar for the purposes of European Parliamentary 
elections; and for connected purposes. The European Parliament (Representation) Bill was brought 
from the House of Commons on 4th February 2003 (HL Bill 29), and received its second reading in 
the House of Lords on 20th February. 

2. We considered that the bill raised significant constitutional issues, both in relation to elections to 
the European Parliament, and also in relation to the novel provisions which will allow Gibraltarians to 
vote in UK elections. We therefore wrote to the Lord Chancellor, the Lord Irvine of Lairg, the 
Minister in charge of the bill, requesting further clarification on matters principally relating to the 
powers of the Lord Chancellor to make Orders under the bill, and his duty to consult before making 
such Orders (see Appendix 1). 

3. We are grateful for the Lord Chancellor’s comprehensive and swift response (see Appendix 2). 
We are also grateful to Roger Creedon, Chief Executive of the Electoral Commission, who we asked 
to comment on the Lord Chancellor’s reply (see Appendix 3). 

4. The Lord Chancellor’s explanation for the power under Clause 12(3)(a), to create powers to 
make subordinate legislation, is that it “will be limited to provisions which are necessary or expedient 
in consequence of or in connection with the inclusion of Gibraltar in an electoral region”. This 
limitation is not, however, incorporated on the face of the bill. As it stands, we consider that this 
provision is very wide, and that it would be better were the power to be more narrowly drawn. 

5. We draw this, and the other matters raised in our letter to the Lord Chancellor, to the 
attention of the House, as raising questions of principle about principal parts of the constitution. 
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APPENDIX 1 

Letter from the Lord Norton of Louth, Chairman of the Committee, to the Lord Chancellor, the 
Lord Irvine of Lairg 

 

In my capacity as the Chairman of the House of Lords Constitution Committee, I am writing to you in 
relation to the European Parliament (Representation) Bill. This bill clearly raises constitutional issues, 
both in relation to elections to the European Parliament, and also in relation to the novel provisions 
which will allow Gibraltarians to vote in UK elections. 

The Committee would therefore welcome further clarification on the following matters. 

1. By clause 4(4), the Lord Chancellor must consult the Electoral Commission before making an 
order that amends the number of MEPs to be elected for the United Kingdom and in the electoral 
regions.  It does not however appear from the Bill that the Lord Chancellor is bound to act on the 
advice of the Electoral Commission. Are there circumstances in which the Lord Chancellor would 
wish to depart from the advice of the Commission on any consultation? If so, what might these be?  
And should there be provision in the Bill for requiring any such difference of opinion between the 
Lord Chancellor and the Commission to be reported to Parliament? 

2. What are the criteria on which the Lord Chancellor will base his decision to link Gibraltar to a 
particular electoral region in England or Wales for the purposes of the European elections? This 
new link also raises many practical questions about the conduct of those elections.  Will there be 
provision for United Kingdom parties and Gibraltarian parties to campaign on an equal basis 
within the chosen region?  Will it be possible, for instance, for candidates nominated by United 
Kingdom parties to conduct meetings and distribute leaflets in Gibraltar, and vice versa?  And to 
what extent will the inclusion of Gibraltar in the electoral region affect the existing legislation on 
the registration and financing of political parties? 

3. The Committee would like further information on why an order made by the Lord Chancellor 
under clauses 10 and 11, which is itself subordinate legislation, should have the power proposed by 
clause 12(3)(a) to confer power to make subordinate  legislation.  On whom would such power be 
conferred?  What are the limits of that power? When is it envisaged that it would be necessary to 
confer such a power? Would such sub-delegated legislation be subject to procedure for ensuring 
parliamentary approval and scrutiny?  And would such sub-delegated legislation be required to be 
exercised by statutory instrument?   

4. The Committee notes that regulations made by the Lord Chancellor under clause 19(1)(d)-(g) 
will have the effect of determining which Gibraltarians are permitted to vote. The Committee 
invites the Lord Chancellor to confirm that so far as is possible the conditions for eligibility to vote 
(including legal disqualifications) shall reproduce the conditions that apply within the United 
Kingdom by virtue of primary legislation. 

5. By clause 21, which proposes to insert a new subsection into section 7 of the 2002 Act, the 
power to make regulations is extended to confer jurisdiction on any matter connected with the 
election of MEPs on any court in the United Kingdom and to exclude such matters from the 
jurisdiction of any court in Gibraltar. The Committee (a) seeks clarification of the way in which 
this power is expected to be used; (b) asks why these regulations do not provide for jurisdiction to 
be conferred on any court in Gibraltar; and (c) questions whether there is a need to provide for 
jurisdiction to be conferred on courts in Scotland and Northern Ireland (as the phrase ‘any court in 
the United Kingdom’ provides). 

6. As regards clause 23 (functions of Lord Chancellor to be exercisable concurrently with the 
Secretary of State), to what extent is it expected that these functions will be exercised by the Lord 
Chancellor? 

I would be grateful for a reply as soon as possible and preferably by next Thursday, 20th February. 
This will enable the Committee to gather further evidence on this subject and, if they consider it 
appropriate, report to the House before the Committee stage of the bill. 

 

13 February 2003 
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APPENDIX 2 

Reply from the Lord Chancellor, the Lord Irvine of Lairg 

 

Thank you for your letter of 13 February which raised a number of queries about the content of this 
Bill. 

1. You asked whether the Lord Chancellor was bound to act on the advice of the Electoral 
Commission when presenting an Order to change the number of UK MEPs. The answer is yes; by 
virtue of Clause 4(2) of the Bill, the Lord Chancellor may only put before Parliament the distribution 
proposed by the Electoral Commission. If Parliament rejects the Order, then the Lord Chancellor may 
only propose a different distribution, under clause 5(4) and (5), if the Electoral Commission has 
consented. By virtue of clause 5(6), the Electoral Commission may consent only if the alternative 
proposed distribution is one they could properly have recommended under clause 2.  

2. You asked what the criteria would be on which the Lord Chancellor would base his decision to link 
Gibraltar to a particular electoral region in England and Wales. The Lord Chancellor will not make 
this decision. Under Clause 9 of the Bill, the Electoral Commission will be asked to make a 
recommendation for the combined region. Under Clause 10, the Lord Chancellor may only present an 
Order giving effect to the Electoral Commission’s recommendation. If Parliament rejects the Order, 
the Lord Chancellor may withdraw it and substitute another, but he may do so only after further 
consulting the Electoral Commission (see Clause 12 (6)). The Bill deliberately does not spell out any 
criteria which the Electoral Commission should use.  

On the question of the conduct of the election, it is our intention that the whole of the combined region 
should be treated in the same way. The rules for the parties and the candidates will be, so far as 
possible, the same in both parts of the region. Gibraltar based candidates and parties will be able to 
campaign throughout the combined region if they wish to do so. UK based candidates and parties will 
be able to do the same. The relevant provisions of the Political Parties, Elections and Referendums Act 
2000 on registration of political parties will be extended to Gibraltar in respect of European 
Parliamentary elections, with some modifications to take account of the inclusion of Gibraltar. For 
instance, the rules on political donations and the definition of overseas donors will similarly have to be 
applied with necessary adaptations to allow Gibraltarian electors to donate In the same way, large 
parts of the Representation of the People Act 1983, which is the basic UK electoral law, will have to 
be applied to Gibraltar as well for these purposes, including provisions regarding the conduct of 
meetings and free election addresses. However, there is no intention to interfere at all in the conduct of 
domestic elections to the Gibraltar House of Assembly. 

3. You asked about the power in clause 12(3)(a) to enable delegated legislation made under it to have 
the power to make further delegated legislation. As you are no doubt aware, large parts of UK 
electoral law are already contained in delegated legislation. This is particularly so for European 
Elections, where the basic rules set out for Parliamentary Elections have to be modified to cope with 
the different circumstances of European Parliamentary elections. This legislation is immensely 
detailed. Some of the same circumstances apply in the Gibraltar part of the combined region. It is 
important that it should be possible to keep all the component parts of electoral law consistent with 
each other, and therefore that changes in the ‘master’ legislation can be picked up quickly. The power 
to make provision for further subordinate legislation is a necessary part of the overall package of 
powers to deliver this objective. In the case of existing powers to make secondary legislation, the 
powers to make consequential changes under the original primary legislation may be limited. 
However, if substantial modification or duplication of secondary legislation is necessary, it may be 
necessary for that subordinate legislation to be remade taking into account the Gibraltarian context 
rather than to amend it or apply it with modifications. It is for this reason that the power is needed 
under Clause 12(3)(a) to create powers to make subordinate legislation. For instance, this may be 
necessary to enable minor amendments to definitions to take account of fluctuating elements of 
Gibraltar law which may affect them. The use of the power will be limited to provisions which are 
necessary or expedient in consequence of or in connection with the inclusion of Gibraltar in an 
electoral region. As with other provisions in Part 2 of the Bill, adaptations to UK law under this power 
will effectively be restricted to providing, as far as possible, for provisions relating to Gibraltar 
substantially corresponding to those applicable in the UK. 

The Delegated Powers and Regulatory Reform (DPRR) Committee considered these provisions in 
some depth but did not feel it necessary to draw the House’s attention to them (although they did 

 



6 FIFTH REPORT FROM THE 

recommend that all the powers in Part 2 should be subject to affirmative resolution). The power would 
be conferred on whichever Minister of the Crown was responsible for the underlying legislation. In 
most cases, this will be the Lord Chancellor, but there might, for example, be circumstances where it 
would properly be the Secretary of State for Culture, Media and Sport in relation to broadcasting. 
Whether the power when conferred will itself be subject to parliamentary procedure, and if so which 
one, will depend on the precise form of the power. The instrument which confers the powers will itself 
be exercisable by statutory instrument (see clause 12(2)). As I have said, the DPRR Committee has 
recommended that all the powers under Clauses 10 and 11 should be exercisable by affirmative 
resolution and the Government will accept that recommendation.   

4. You asked whether the regulations to be made under Clause 16 would be exercised so far as 
possible to produce the same conditions for eligibility to vote in the Gibraltar and UK parts of the 
combined region. I am happy to confirm that this is precisely our intention.  

5. You asked about the provisions of Clause 21 and the jurisdiction of the various courts. We are 
presently discussing the detail of this clause with the Government of Gibraltar and I expect that the 
Government will in due course be proposing amendments to it. The broad intention, however, which is 
not in dispute between us and Gibraltar, is as follows. Matters which under existing UK law must be 
dealt with by an election court will be dealt with by an election court for the combined region. Certain 
matters which would be dealt with by the UK High court would also be within the jurisdiction of that 
court in the combined region. Matters which would be dealt with by the county court, Crown Court or 
a magistrates’ court under existing UK law will be dealt with by the appropriate court in either the UK 
or Gibraltar. The original drafting did not provide for jurisdiction to be conferred on any court in 
Gibraltar because it was not necessary to do so to achieve the above result. We have subsequently 
realised, however, that although the position set out in the Bill as presently drafted is perfectly 
accurate, it can give a false impression. We are therefore discussing with Parliamentary Counsel and 
then with the Government of Gibraltar an alternative form of words which will make it clearer that 
what is intended is a distribution of powers between two jurisdictions. You also asked whether it was 
necessary to refer to ‘any court in the United Kingdom’, given that neither Scotland nor Northern 
Ireland can, under the Bill, be the combined region. I accept that it is unlikely that offences committed 
in respect of the election in the combined region would fall to be considered by a court established in 
either Scotland or Northern Ireland, but it is not absolutely impossible, for example if an electoral 
offence was committed by a resident of Scotland or Northern Ireland. It would be better to make 
provision in this way to ensure that, thought unlikely, such possibilities will be provided for.  

6. Finally, you asked to what extent it is expected that the functions under the Bill would be exercised 
by the Lord Chancellor. The answer is that we expect almost all of them to be so exercised, and 
particularly the powers in clauses 2, 4, 9, 10, 11 and 16. However, electoral law is now, under the 
terms of the Transfer of Functions (Transport, Local Government and the Regions) Order of 
November 2002, exercisable concurrently by the Lord Chancellor and the Secretary of State and the 
Bill simply takes a consistent approach. This is because electoral law may apply for example to local 
elections, which are the responsibility of the Deputy Prime Minister, or to elections in Scotland, which 
are the responsibility of the Secretary of State for Scotland. In addition, a some provisions which are 
touched on by the Bill may relate to the functions of other Secretaries of State, such as (as already 
mentioned) in relation to broadcasting which are the responsibility of the Secretary of State for 
Culture, Media and Sport. Existing references to the Secretary of State in the Bill and other UK 
electoral law (on the whole) can be read as referring to the Lord Chancellor. (See, for example, Clause 
20 of the Bill which, because it is inserting a provision directly into the European Parliamentary 
Elections Act 2002, refers to the Secretary of State in the existing language of that Act. The power in 
question will in fact be exercised by the Lord Chancellor.) References to the Lord Chancellor may, in 
certain circumstances, be read as referring to the Secretary of State. Which minister exercises the 
power will be determined by the Prime Minister’s distribution of ministerial duties. 

 

19 February 2003 
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APPENDIX 3 

Letter from Roger Creedon, Chief Executive of the Electoral Commission, 
to Lord Norton of Louth 

 

Thank you for your invitation to comment on the Lord Chancellor’s reply to your letter of 13 February 
concerning the European Parliament (Representation) Bill.  

As you are aware, the Bill provides for The Electoral Commission to make recommendations to the 
Lord Chancellor as to the distribution between electoral regions of the amended total number of MEPs 
and the region with which Gibraltar should be combined. In addition to these specific provisions in the 
Bill, the Commission has a range of functions in connection with European Parliamentary Elections as 
part of its remit under the Political Parties, Elections and Referendums Act 2000.  

In paragraph 2 of your letter to the Lord Chancellor you asked what criteria would be used to decide 
the region with which Gibraltar should be combined, and raised practical questions about the conduct 
of the European Parliamentary elections. We are pleased to comment briefly on the Lord Chancellor’s 
reply to those questions. We have no comments to make on the other issues discussed in your 
correspondence as these to not relate directly to the role of the Commission.  

The Lord Chancellor noted that the Bill does not spell out any criteria which the Commission should 
use in considering the region with which Gibraltar should be combined. While appreciating the wide 
scope given to the Commission, we consider it important that, as part of the consultation process, we 
should be clear as to the basis upon which a recommendation is made. The Commissioners are 
currently considering the factors that should be taken into account in making a recommendation once 
asked by Parliament to do so. 

With respect to the conduct of European Parliamentary elections, the Commission has responsibility 
for ensuring that political parties and third parties comply with registration and financial regulatory 
requirements. We also have a role in providing advice to electoral administrators and in reporting on 
the administration of the election. The application to Gibraltar of existing provisions for the conduct of 
elections is a matter for the Lord Chancellor’s Department, and the Department is currently working 
on the necessary secondary legislation. The Department has involved Commission staff in its planning 
from an early stage and we look forward to continued involvement in the development of the 
secondary legislation. 

 

26 February 2003 


