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SIXTH REPORT 

26 MARCH 2003 

By the Select Committee appointed to examine the constitutional implications of all public bills 
coming before the House; and to keep under review the operation of the constitution. 

ORDERED TO REPORT 

EXTRADITION BILL  

1. A bill has been introduced to this House to make provision about extradition. The Extradition 
Bill was brought from the House of Commons on 26th March 2003 (HL Bill 50). 

2. We considered that the extensive review of extradition law proposed by the bill was a matter of 
constitutional significance.  We therefore wrote to the Home Secretary asking for further information 
on: 

 the Government’s intentions regarding the designation of countries as category 1 territories, to 
which extradition under the new procedure set out in Part 1 of the bill would be possible; 

 the rationale for allowing countries to be designated as category 1 or 2 territories using Orders 
in Council subject only to the negative procedure;
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 the reason why the European Framework list of 32 categories of conduct was not set out in a 
schedule to the bill; and 

 the Government’s proposal to go beyond the requirements of the Framework Decision in 
disapplying the dual criminality safeguard for less serious offences. 

3. We are grateful to Lord Filkin, Parliamentary Under-Secretary of State in the Home Office, for 
replying promptly to our letter. Our correspondence is appended. 

4. As regards our proposal that the European Framework list of 32 categories of conduct should be 
included in a schedule to the bill, we consider that the reason given by Lord Filkin for rejecting this 
proposal (loss of flexibility) is not compelling. It would be a simple matter for the Government to take 
power in the Bill to amend the schedule by means of regulation should the need to do so arise.  

5. Lord Filkin reinforces the case for including the list in a schedule to the bill when he states that 
the Judge is required “to determine whether the conduct is extraditable under UK law (as set out in 
clauses 63 and 64)”.  Clause 63(2) requires that the conduct in question shall fall within the European 
framework list. It will therefore frequently be necessary for the Judge to have access to that list. 

6. We draw these matters to the attention of the House as raising questions of principle about 
principal parts of the constitution. 

                                                                                                                                                                     
1
 Although we draw attention to this point as a potential matter of constitutional significance, it is of course for the 

Delegated Powers Committee of the House of Lords to consider whether or not the Parliamentary procedure set out in the 
bill is appropriate. 
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APPENDIX 1 

Letter from the Lord Norton of Louth, Chairman of the Committee, to the Home Secretary, the 

Rt Hon. David Blunkett MP 

In my capacity as the Chairman of the House of Lords Constitution Committee, I am writing to you in 

relation to the Extradition Bill, which is shortly to be introduced into the House of Lords. 

Part 1 of the Bill seeks to give effect within the United Kingdom to the Framework Decision of the 

Council of the European Union dated 13 June 2002 on the European arrest warrant and the surrender 

procedures between Member States.  The Committee is aware that a draft Extradition Bill was 

published on 27 June 2002 for consultation (Cm 5545) and that the present Bill marks the completion 

of an extensive review of extradition law that has been conducted by the Home Office over several 

years.  

In the view of the Committee, the extensive reform of extradition law proposed by the Bill is of 

constitutional significance. In particular, Part 1 of the Bill affects the rights and liberties of persons in 

the United Kingdom by creating a new procedure (replacing the present law of extradition) that is 

based on the principle of ‘mutual recognition’ between the legal systems of countries within the 

European Union. 

The Committee would welcome further information on the following constitutional matters raised by 

the Bill. 

1. The Bill draws a fundamental distinction between extradition to category 1 territories (covered by 

Part 1 of the Bill) and extradition to category 2 territories (Part 2 of the Bill).  By clauses 1 and 68, 

Orders in Council may be made designating the territories which are to come within each category.  

However, the Bill does not provide any guidance or contain any criteria as to the making of the 

designation orders. We therefore ask: 

• what the Government’s intended policy is as regards the designation of territories for the 

purposes of the new extradition law; and 

• why the Bill does not provide for the Orders in Council designating territories to be subject to 

affirmative procedure (see clause 205(1)) [now clause 210(1)]. 

2. For the purposes of extradition to category 1 territories, the first task of the judge at an extradition 

hearing will be to decide whether the conduct specified in the warrant that has been received from the 

requesting country is an ‘extradition offence’ in that country (clause 10(2)).  By clause 63(2), one of 

three requirements that must be satisfied is that a certificate in due form shows that the conduct in 

question “falls within the European framework list”.  If all three requirements are satisfied, a 

requirement of dual criminality will not apply.  By clause 65(3), “the European framework list” is the 

list of 32 categories of conduct set out in Article 2.2 of the European Framework Decision of 13 June 

2002.  We consider that a knowledge of the contents of that list is fundamental to an understanding of 

the new law, since it is the first matter that must be decided by the judge at an extradition hearing. We 

therefore ask: 

• why the European framework list is not set out in full as a schedule to the present Bill. 

3. In relation to the question of whether conduct that falls within the European framework list is an 

extradition offence, the Committee has noted that by clause 63(2)(c), the offence must be punishable 

in the requesting territory with imprisonment for a term of 12 months or more.  However, by Article 

2.2 of the Framework Decision, the offence must carry a maximum penalty of at least three years’ 

imprisonment.  The effect of the Bill, but not of the Framework Decision, is to disapply the dual 

criminality safeguard for less serious offences.  We therefore ask: 

• why the Government proposes to go beyond the requirements of the Framework Decision in 

disapplying the dual criminality safeguard for less serious offences; and 

• whether other states within the European Union are similarly proposing to go further than is 

required by the Framework Decision. 

The Constitution Committee usually aims to report on bills before they receive their second reading in 

the House of Lords. Although the second reading date for this bill is not yet known, I would be 

grateful if you could reply by Monday, 10th March. This would enable the Committee to consider 

your response at their next meeting, and, if they consider it appropriate, report to the House in a timely 

manner. 

3 March 2003 
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APPENDIX 2 

Reply from the Lord Filkin, Parliamentary Under-Secretary of State, Home Office 

 

Thank you for your letter of 28 February to the Home Secretary about the Extradition Bill. We have 

encouraged as much discussion as possible about the Bill — you referred to the fact that we published 

it in draft in your letter — so I was pleased to learn that the Constitution Committee is taking an 

interest in it. 

Designation Orders 

You asked what our intentions are in respect of designating countries as either part 1 or part 2 

extradition partners. Our plan is that all EU Member States together with, probably, Norway and 

Iceland will be in Part 1. All of our other extradition partners will be in Part 2. 

You also asked why the procedure in the Bill for designating countries was subject to the negative 

resolution procedure. The answer is simply that that is the procedure that applies at the moment (see, 

for example, Section 4 of the Extradition Act 1989). 

During Committee Stage in the House of Commons, my Ministerial colleague, Bob Ainsworth, 

indicated that the Government was prepared to consider moving to the affirmative resolution 

procedure if a very strong case for doing so could be made but that for the moment we saw no need to 

depart from a precedent that has operated for many years and which has not given rise to any 

problems. 

 

List of Generic Offence Categories 

In your letter you stated that the first task of the judge at the extradition hearing is to determine 

whether the conduct in respect of which extradition is sought is an extradition offence in the 

requesting state. For the sake of accuracy I should point out that the Judge is, in fact, required to 

determine whether the conduct is extraditable under UK law (as set out in clauses 63 and 64). 

You asked why the list of 32 generic offence categories is not on the face of the Bill. The 32 

categories are set out in Article 2.2 of the Framework Decision on the European Arrest Warrant. 

Clause 63 of the Bill, which defines an “extradition offence”, refers specifically to the list in Article 

2.2 of the Framework Decision. 

Article 2.3 of the Framework Decision allows for the list to be amended. This can only happen with 

the unanimous agreement of all Member States. 

The Government does not know of any plans to amend the list but we believe that we must retain the 

flexibility to deal with any such changes. This would be lost if the list were to be included on the face 

of the Bill. 

 

Dual Criminality Requirement 

The Framework Decision requires us to remove the dual criminality requirement for all list offences 

which attract a maximum penalty of at least three years in the requesting state. 

The Extradition Bill, however, removes the dual criminality requirement for all list offences which 

attract a 12-month penalty or more in the requesting state and you asked for the reason for this 

difference. 

The basic threshold in extradition has always been based on 12 months and no one has suggested that 

it should be changed. However, if it is accepted that 12 months is the threshold for extradition we do 

not believe that it would be sensible to set a different threshold for the application of the dual 

criminality rule. 

Apart from the confusion that could be caused by having two thresholds, there could be perverse 

consequences. If we were to follow exactly the terms of the Framework Decision we would have the 

situation that a request in respect of list offence attracting a penalty of 1–3 years in the requesting state 

would be subject to a dual criminality test but that a request in respect of a more serious list offence — 

and one for which the person could potentially be imprisoned for much longer — would not be subject 

to such a test. We believe that this would be an illogical position which could not be justified. 
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As important as the practical arguments, however, is the Government’s commitment to the principle of 

mutual recognition and our determination to play a leading role in the development of that principle in 

preference to full-blown harmonisation. We do not believe that our approach should be characterised 

by doing the bare minimum necessary to comply with our obligations under the Framework Decision. 

Rather, where it is in the UK’s interests and in the interests of justice, we should be prepared to go 

further and set an example to our EU partners.  

 

In answer to your final question, we do not know what other EU Member States intend to do — we are 

more advanced than most in drawing up our implementing legislation — but we hope that they will be 

encouraged to follow our example. Given that there are a number of UK offences which have no 

parallel in some other EU states, there would be clear advantages for the UK if other EU Member 

States go beyond the Framework Decision in respect of dual criminality. 

 

I hope this is helpful, I would be happy to meet you to discuss this if you would find that useful. 

 

6 March 2003 
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