
HOUSE OF LORDS SESSION 2002–03 

 3rd REPORT 

SELECT COMMITTEE ON 

ECONOMIC AFFAIRS  

Ordered to be printed 10 June 2003 

PUBLISHED BY AUTHORITY OF THE HOUSE OF LORDS 
LONDON – THE STATIONERY OFFICE LIMITED 

HL Paper 121-II 

THE FINANCE BILL 2003 

 
EVIDENCE—VOLUME II 

£20.50





HOUSE OF LORDS SESSION 2002–03 

 3rd REPORT 

SELECT COMMITTEE ON 

ECONOMIC AFFAIRS  

Ordered to be printed 10 June 2003 

PUBLISHED BY AUTHORITY OF THE HOUSE OF LORDS 
LONDON – THE STATIONERY OFFICE LIMITED 

HL Paper 121-II 

THE FINANCE BILL 2003 

 
EVIDENCE—VOLUME II 

£20.50



 

 

CONTENTS 

ORAL EVIDENCE  Page 

 

Deloitte & Touche 

Mr M Parry-Wingfield, Tax Director, Mr M Quinlan and Mr D Knowles 

Written evidence ..................................................................................................................................... 1 

Written evidence ..................................................................................................................................... 4 

Oral evidence, 7 May 2003 ..................................................................................................................... 7 

Supplementary evidence ....................................................................................................................... 20 

 

Ernst & Young 

Mr K Griffin and Mr G Gunning 

Written evidence ................................................................................................................................... 23 

Written evidence ................................................................................................................................... 24 

Oral evidence, 12 May 2003 ................................................................................................................. 25 

 

Pricewaterhouse Coopers and the Chartered Institute of Taxation 

Mr J Whiting and Mr P Cannon 

Written evidence ................................................................................................................................... 35 

Oral evidence, 12 May 2003 ................................................................................................................. 37 

Supplementary evidence ....................................................................................................................... 47 

 

Institute of Indirect Taxation 

Mr R W Maas 

Written evidence ................................................................................................................................... 49 

Oral evidence, 13 May 2003 ................................................................................................................. 51 

 
Institute of Chartered Accountants in England & Wales 

Mr F Haskew, Senior Technical Manager and Head of Faculty, Faculty of Taxation and  
Mr S McKie and Mr J Arnold 
Written evidence, .................................................................................................................................. 59 

Oral evidence, 14 May 2003 ................................................................................................................. 61 

Supplementary evidence ....................................................................................................................... 71 

 

British Property Federation 

Mrs Liz Peace, Mr M Poole and Mr E Hillmann 

Written evidence ................................................................................................................................... 75 

Oral evidence, 14 May 2003 ................................................................................................................. 76 

Supplementary evidence ....................................................................................................................... 86 

Supplementary evidence ....................................................................................................................... 90 

 

Law Society of Scotland 

Mr S Drummond, Ms I d’Inverno, Mr M Jones and Mr A Barr 

Written evidence ................................................................................................................................... 96 

Oral evidence, 19 May 2003 ................................................................................................................. 97 

Supplementary evidence ..................................................................................................................... 106 

Supplementary evidence ..................................................................................................................... 114 

Supplementary evidence ..................................................................................................................... 118 

 

Law Society of England and Wales 

Mr E Troup and Mr D Lewis 

Written evidence ................................................................................................................................. 120 

Oral evidence, 19 May 2003 ............................................................................................................... 129 

 

Institute of Fiscal Studies 

Mr M Gammie 

Oral evidence, 21 May 2003 ............................................................................................................... 138 

 



  

Royal Institution of Chartered Surveyors 

Mr G Chase, Mr C Doyle, Ms R Rowe and Mr D Melhuish 

Written evidence ................................................................................................................................. 144 

Oral evidence, 21 May 2003 ............................................................................................................... 147 

Supplementary evidence ..................................................................................................................... 154 

 

HM Treasury, Inland Revenue, HM Customs and Excise 

Oral evidence, 2 June 2003 ................................................................................................................. 160 

Supplementary evidence ..................................................................................................................... 180 

 

 

WRITTEN EVIDENCE – PRINTED  Page 

   

Chartered Institute of Taxation............................................................................................................ 183 

Institute of Chartered Accountants of Scotland................................................................................... 185 

Chartered Institute of Taxation............................................................................................................ 186 

Grant Thornton.................................................................................................................................... 213 

 
 
 

 

 

The Report of the Committee is published in Volume I (HL Paper 121-I). 

 

The evidence is published in Volume II (HL Paper 121-II) 
 

 
 

 





MINUTES OF EVIDENCE

TAKEN BEFORE THE ECONOMIC AFFAIRS COMMITTEE

WEDNESDAY 7 MAY 2003

Present:

Barnett, L. Peston, L. (Chairman)
Jones, L. Roll of Ipsden, L.
Newby, L. Sheppard of Didgemere, L.
Oakeshott of Seagrove Bay, L. Wakeham, L.
O’Cathain, B.

Memorandum by Deloitte & Touche

Relevant Experience

I am pleased to accept the invitation to give evidence to the Sub-committee. I should make it clear that I
am representing Deloitte & Touche in my responses.

By way of background, I should say that I was a tax partner in the firm for about 20 years before taking
early voluntary retirement. Since then I have been a director in the firm’s Tax Policy Group, responsible for
keeping up to date on the latest tax developments and ideas, and making sure all professional staV are aware
of them. In addition, I have recently been involved in the following activities:

— the project to rewrite the direct tax legislation, first as a part-time consultant to the Inland Revenue,
helping it draw up its initial plans, and then on behalf of the Tax Faculty of the Institute of
Chartered Accountants in England and Wales, monitoring the earlier drafts;

— the Capital Gains Tax Review Group, a joint body of the Inland Revenue and professional bodies
formed, first, to simplify and improve the operation of taper relief and, subsequently, to perform
a similar function for capital gains tax generally. The last three Finance Acts bear witness to the
considerable achievements of this group;

— a founder member of the Tax Law Review Committee of the Institute of Fiscal Studies, formed to
examine fiscal policy and recommend ways in which it can be improved without encroaching on the
right of Parliament to determine the policy it regards as most suitable. The reports of this body have
had a considerable influence on the development of tax policy; and

— a member of the Technical Committee of the Tax Faculty.

Introduction

In view of the fact that very short notice has been given for suggesting suitable topics for the Sub-committee
to consider, at a time when many people are taking an extended Easter break, I will respond in at least to
instalments. This is on the basis that witnesses have been told that the earlier they submit their suggestions
the more useful they will be to the Sub-committee.

It is diYcult to draw a clean line between “the incidence or rates of tax” and “technical issues of
administration, clarification and simplification”. I appreciate that certain suggestions that I may make in this
paper may be regarded as straying too far towards the former.

It is inevitable in an exercise such as this that the points I draw attention to will read as a miscellany of
complaints. To balance this, I would like to pay tribute to the professionalism of the drafting teams and the
responsiveness of the Revenue to matters put forward in prior consultation.

General Issues

Timing of Budget

It is probably fair to say that a Budget as late as this year’s gives rise to problems and is better avoided.
The real mischief, though, is the uncertainty of the Budget date, especially as it now seems permissible to have
it at any time in March or April, and on any day of the week except (presumably) Monday or Friday. The
fact that the day of the week now also dictates the time of the Budget statement (ie 12.30 or 2.30) only
aggravates the diYculties. This aVects a disparate group of bodies such as the media, trade bodies,
professional firms, the Revenue and conference and catering organisations, and it tends to disrupt holiday
plans. The problems include the cost and of making and trying to hand onto (maybe) dozens of alternative
hotel bookings for seminars etc and trying to plan staYng at a time of year when many people want to go on
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holiday. It also causes business uncertainty and impedes the drawing up of commercial plans when the tax
consequences may be subject to change, as well as the inconvenience to both employers and employees of
PAYE and NIC initially having to be deducted at the previous year’s rate.

Countries such as Ireland have their Budget on a fixed day; and the Sub-committee might consider whether
there would be benefit if we did the same—taking (say) the second Tuesday in March rather than a fixed (let
alone variable) date.

Advance notice of publication of Finance Bill

It was very useful to have advance notice of the publication date of the Finance Bill, and I would hope this
can become the norm. It is not however, useful to have a publication date the day before the last working day
before the Easter holiday. Inevitably a lot of people are away then, and in the following week or two—
including of course MPs.

Specific Issues

Clause 161: deferred unascertainable consideration: election for treatment of loss

This clause may be worth studying as it encompasses a number of matters of principle:

(1) an attempt to put an end to an obvious inequity through a simple measure (a loss carry-back);

(2) leading to five pages of dense drafting;

(3) written in “old style”, not “rewrite-style” in order to fit in with existing legislation;

(4) typifying the extreme complexity of the capital gains tax legislation as a whole; and

(5) aVecting few people.

1. Purpose

Say a farmer sells land to a developer in return for a lump sum plus an undertaking to pay a further sum
if and when planning consent is granted, and by reference to the value created by that consent. The right to
the further sum is both deferred and unascertainable at the time of the contract to sell the land. As a result,
the present value of the right to the further sum has to be treated as part of the immediate consideration for
the disposal and as giving rise to the acquisition of a separate asset, namely the right. Let us say the right is
valued at £100,000. If, in a later year, planning consent is refused, so there is no further payment, the farmer
will realise a loss of £100,000 on the right. Under existing law, the loss on the right cannot be set against the
earlier gain on the land and may, indeed, not qualify for any relief if no gains are made on other assets.
Following complaints by professional bodies that this treatment is unreasonable, clause 161 has been
introduced allowing the farmer to set the loss against the gain and obtain a repayment of the earlier year’s
tax. The terms could be regarded as generous in that the loss can be carried back not just the normal period
of six years but to the consolidation of the capital gains legislation in 1992.

2. Dense drafting

One would expect the facility for the loss carry-back to be a fairly simple matter but that is far from being
the case. For example, it has to deal with the following: the need to replicate the basic rules for CGT losses
so that the loss now carried back is set against gains before deducting the annual exemption whereas if there
is any balance of loss carried forward to a subsequent year it is deducted from gains after the exemption; the
interaction with other losses available for relief; the original disposal being in parts and the further
consideration received likewise; the original gain being deferred underEIS or VCT reliefs; gains in trusts being
assessed on the settlor; and the individual being temporarily non-resident. This shows how the complexity of
the tax system frustrates the intention to make a simple alteration.

3. Writing style

The drafting has to be in the traditional style so as to mesh with existing legislation, but this makes it very
diYcult to follow. For instance, much use is made of legislation by reference and it is not always accompanied
by a brief description of what the legislation being referred to says (eg in clause 279B(1) and (8)). It therefore
becomes necessary to turn up the legislation to see what is being referred to. This point and the last one leads
on to the next point.
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4. Complexity of CGT legislation

There is no doubt that the capital gains tax code is exceptionally detailed and complex, and some would
say that the position has got out of hand. This impacts particularly hard on individual taxpayers who have
little hope of knowing how to fill in their returns and how much tax to pay without seeking professional advice
which, in turn, is becoming increasingly expensive because of the need to understand more, and more
complex, legislation. The Sub-committee may care to consider whether the point has been reached at which
the CGT code would best be completely recast in the simpler form, eg with a low, fixed rate of tax and fewer
reliefs, though of course any remarks on those lines could only be “obiter”.

5. Limited coverage of the relief

The relief, while remedying an unfair result, applies to relatively few people ie, basically, individuals (as
corporation tax is under review) who sell assets other than shares (as a section 138A treatment, improved
under clause 160 by becoming automatic unless an election is made to the contrary) in return for
consideration that is both deferred to a later tax year and initially unascertainable. This suggests it might be
possible to simplify the relief by making it more rough and ready.

Should the Sub-committee examine this topic, I would have certain suggestions to make for improving the
carry-back rules.

Clause 204: opportunity to amend returns

The normal rule is that tax returns may not be amended by the taxpayer after the expiry of a given period:
usually 31 January next following the end of the tax year for income tax and capital gains tax, and two years
after the end of the accounting period for corporation tax.

Where the Revenue opens an enquiry into a return and this leads to an amendment of the return by the
Revenue after the end of this period, leading to an increase in liability, clause 204 of the Finance Bill now
allows claims to be made, revised or withdrawn within an extended period. It only does this for income tax
and capital gains tax, however.

It is not clear why the same change should not also apply for corporation tax. The existing rules allow
capital allowance and group relief claims to be made, revised or withdrawn for corporation tax purposes
following an amendment of the return by the Revenue leading to an increase in the tax liability after the end
of the normal period for amending returns. They do not however, provide such a facility for other claims.

Ironically, this means that companies have more flexibility when they have been subject to an assessment
to make good a loss of tax to the Crown (ie a “discovery” assessment) or where there has been fraudulent or
negligent conduct. This discrepancy penalises “good” taxpayers.

Schedule 21: approved share options and plans

Paragraphs 19 and 24: ending of dependent subsidiary certificates

Although the issue does not fall directly within the remit of the Sub-committee, I would like to welcome the
change that allows schemes to be altered without prior Revenue consent. This will make the administration of
plans easier and quicker.

Paragraph 25: treatment of CSOP options exercised within three years of grant

Less welcome is a particular aspect of the change to PAYE and NIC treatment of CSOP options exercised
within three years of grant. (Although UK schemes typically discourage this, most US schemes contain
provision for partial exercise in this period.) Although income tax has always been due on the exercise of such
options, the change will in many cases produce a retrospective charge on employers in two respects:

— The employer will now be responsible for accounting to the Revenue for PAYE and employee’s
NIC. Although the employer is able under tax law to deduct the PAYE and NIC from an employee’s
cash pay there are strict rules for doing so. For example, if the employee has already been paid for
the month or if the employee’s net pay is not suYcient to deduct the new PAYE and NIC liability
from it, the employer will not have suYcient funds to pay the PAYE and NIC to the Revenue.
Unlike for unapproved share option plans, it is extremely rare for approved plans to contain a
provision to prevent the exercise of the option if satisfactory arrangements to deal with the PAYE
and NIC cannot be made. The reason is that such provision has not been necessary as there has been
no obligation to apply PAYE and NIC. Consequently, a result of the new rule is that employers
will often have to pay the PAYE and NIC to the Revenue without having any practical method of
recovering it from employees.
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— The employer will now have its own NIC liability on the exercise of the options. This will typically
amount to 12.8 per cent of the employee’s option gain. As the new rules apply to options exercised
on or after 9 April 2003, this will mean that the employer has a new liability, which it would not
previously have provided for. When the NIC rules were amended to allow employers to transfer
the NIC liability on unapproved share options to employees, many companies attempted to include
similar provisions in their approved share option plans in case NIC became due on exercise (as is
the case now). However, the Inland Revenue refused to approve share option plans that contained
such a provision.

In the case of new schemes, of course, the rules can be drawn up in such a way as to deal with the employer’s
PAYE and NIC liabilities.

Schedule 22: employee securities and option

New Tax Act 1988 sections 425, 430 and 431: election for alternative treatment

The new rules dealing with restricted securities provide that employees may make an election to have the
tax treatment changed. The basic rule is that they can pay tax on the restricted value now and then further
tax when the restrictions are lifted. Alternatively, they can elect to ignore the restrictions, pay tax on the full
value of the shares now and then pay no income tax when the restrictions are lifted. The election must be
jointly made with the employer and must be made within 14 days of acquisition. I believe that the 14-day
period is too short. It will be diYcult to see how employees will be able to accept the shares, find out about
the election, take financial advice on whether they should make the election, get the employer to sign the
election and then submit it within 14 days—even if they are not absent on business or holiday. No doubt the
Revenue will want a short period to prevent the use of too much hindsight in making the decision, but on
practical grounds the Sub-committee might wish to consider whether a longer period would be appropriate.

A further point of timing arises on these elections. The changes to the restricted securities rules mean that
many employees will acquire shares now and want to make the election. However, Inland Revenue have said
that they will not accept the making of the election until Royal Assent. This will impact unfairly on employees
who previously would have been entitled to rely on the “articles of association” exemption to prevent their
shares being regarded as “conditional”. Now their shares will be regarded as being restricted because this
exemption has been removed, and they will not be in time to make the election. The Revenue has told my
firm that one way around this would be to artificially change the restrictions on the shares once the Inland
Revenue accepts elections. Doing so would mean that the time period for making some of the elections would
start again. The Sub-committee might consider this to be an administrative nonsense.

New Tax Act 1988 section 446A: anti-avoidance

The abolition of the dependent subsidiary rules and the substitution of a mini-GAAR (a general anti-
avoidance rule based upon tax avoidance being a main purpose) is welcome—whatever reservations one
might normally have about the subjective nature of mini-GAARs and the lack of a clearance procedure where
there is uncertainty whether it will be applied. Companies often overlooked the need to produce dependent
subsidiary certificates to the Revenue within a given timeframe through unawareness or because it was not
for the company’s benefit. The abolition of this requirement has significantly eased the administration and
fairness of the tax. This is not, of course, a point that falls directly within the remit of the Sub-committee.

25 April 2003

Further memorandum by Deloitte & Touche

This is my second instalment of suggestions for suitable topics for the Sub-committee to consider. They
are made on behalf of my firm, Deloitte & Touche.

As I said in my first instalment, it is diYcult to draw a clean line between “the incidence or rates of tax”
and “technical issues of administration, clarification and simplification”. I appreciate that certain suggestions
that I may make in this paper may be regarded as straying too far towards the former.
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Clause 18: joint and several liability to VAT

This is an anti-fraud measure with the potential for large-knock on eVect on ordinary businesses. The Sub-
committee might care to examine it on grounds of the administration aspects.

The Measure

The current position is that (ignoring cross-border supplies) it is the supplier which is liable to account for
VAT to Customs. The law is now to include a new measure that, in certain cases, gives joint and several
liability to the other persons in the supply chain.

Under the new regime, any business which receives a supply of the specified goods or services in
circumstances where it “knew” or “had reasonable grounds to suspect” that VAT would go unpaid on that
supply, or on any earlier or later supply of the same goods, will be held jointly and severally liable for the tax
due in the event of a default by another supplier or customer within the supply chain.

Scope of Proposals

These proposals will apply to supplies of certain goods, namely (a) computers and computer parts,
accessories and software and (b) telephones and telephone parts and accessories. They could therefore apply
to a recipient/supplier of commonly-purchased goods in any sector—not just those in the sectors known for
“carousel” fraud (telecoms and IT).

Concerns of Genuine Businesses

The problem for businesses will be knowing the meaning of “reasonable grounds to suspect”. This is an
objective test: a business does not need actually to have any suspicion for it to be found to have reasonable
grounds to suspect. It is clear from new VATA 1994, s 77A(8) that any evidence can be used by Customs to
show reasonable grounds to suspect, but that new s77A(6) raises a presumption of reasonable grounds if the
price was (a) lower than open market value or (b) less than on a previous supply.

Clearly a business will want to search out the lowest price. Telecoms and IT are volatile markets where it
is more than possible that the price will fall for reasons unconnected with fraud.

The problems for businesses are:

— is the provision so widely drafted that Customs could use the measure in circumstances wider than
currently intended; and

— how can they protect themselves?

Breadth of Scope

Customs might use the provision where a supplier becomes insolvent and unable to account for VAT in
order to recover the VAT from their customer (or customer’s customer) who is not insolvent. For example,
arguably a recipient of a supply will have liability under the new provisions where (a) the supplier does not
account for VAT because it becomes insolvent and (b) the recipient paid a low price for the goods because
the supplier was oV-loading stock quickly to improve cash flow in a vain attempt to avoid insolvency. The
only way the recipient business can escape liability is if it can produce evidence that the low price was “due
to circumstances unconnected with failure to pay VAT” (new s77A(7)). In this example, the recipient could
not prove this yet the supplier was not fraudulent, just insolvent.

Business Protection

Businesses can institute measures to protect themselves, eg through supplier and customer verification
procedures of various kinds. Such measures tend to be expensive and will not necessarily provide full
protection from the risk of buying goods where someone in the supply chain disappears or becomes insolvent.

Legality

Due to the potentially burdensome nature of these changes, one day it is likely that their legality will be
challenged. For reasons I could explain, this might be under competition law, on the grounds that they are
disproportionate or because they are a breach of rights under Article 6 European Convention on Human
Rights.
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Stamp duty land tax (clauses 42–124 and Schedules 3–19)

General

People in my firm have said how much they appreciate having the legislation drafted in the re-write style.
In particular, it has made navigation through the diVerent aspects of the tax much easier.

Accessibility has been a long standing problem with stamp duty—one has to go to more than 60 Acts at
present, dating back to 1891. Although a single Finance Act for stamp duty land tax (SDLT) is a vast
improvement, we still have:

— SDLT applying to land transactions other than contributions to and distributions by partnerships;

— stamp duty applying to stocks and marketable securities, contributions to and distributions by
partnerships and the acquisition of partnership interests (under the same 60 odd Acts)—Schedules
15 and 20;

— stamp duty reserve tax applying to shares, loan capital and unit trusts units;

— regulation-making power in clause 109 and clause 112 to pick up things still open for consultation
(complex commercial transactions, partnerships and the structure of the lease charge calculated
on rent).

Power to Make Regulations

My firm has asked that the modernisation of stamp duty and these associated measures be delayed until
2004 but, as can be seen from the breadth of the consultation still to come and the retention of the old stamp
duty legislation for stocks and partnerships, only part of the legislation has come through in 2003.

It is doubtful whether the use of regulation to bring things into charge (rather than provide supplementary
detail of a charge) is appropriate, even with Commons approval, and the Sub-committee might care to
consider whether it defeats any House of Lords review of administrative aspects of the Bill. The power to take
things out of the charge (like that in clause 48(5) or 123(3)) is acceptable to taxpayers, but the SDLT
legislation contains regulation-making power in relation to the consideration that falls into charge (clause
150); compliance, including shortening the time for payment (clauses 76 and 78); and very wide and general
powers, including the power to impose charges on transactions not yet taxable and higher rates of tax before
implementation (clause 109 and clause 112).

Lost Returns

Clause 82 (lost return treated as not delivered etc) appears unreasonable. Documents will always go astray,
in the stamp oYce as well as elsewhere, and it does not seem right to penalise taxpayers on account of
administrative failures which are not necessarily within their powers.

Multiple Transactions

Schedule 4, paragraph 1(1) refers to chargeable consideration as that provided “indirectly” by a purchaser,
which at one level seems to add nothing to the common law when coupled with a charge that bites on any
consideration in money or money’s worth. But if it is meant to catch that which the purchaser procures to be
done, rather than the promise or undertaking to procure itself, a charge well in excess of the market value of
the land acquired may result. For example, the purchase (A) buys land from the vendor (B) for £1 million
but also promises to have his construction company erect a building on B’s land. The price B will have to pay
for the works under the building contract is an open market price (say £10 million), and so the promise has
only convenience value for B. The reference to the provision of indirect consideration might be construed as
the value of the works (£10 million) rather than the value of the promise (nominal because of the price B must
pay under the building contract). The combined eVect of paragraphs 1(1) and 10 of Schedule 4 may bring the
works into charge.

Clawback of Tax

The indirect enforcement of the clawback of tax (eg Schedule 7, paragraph 3 for group relief), replicating
existing provisions, presents a big problem in terms of due diligence and the personal risks faced by
unsuspecting controlling directors. Perhaps it should be restricted to the company acquiring the land with the
benefit of one or other of the corporate reliefs in Schedule 7.
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Liquidations

Unlike the draft legislation published in November 2002, there is no unqualified relief for distributions on
liquidation and, in the case of connected companies, a market value rule applies under clause 53 if the
company in liquidation has taken the land with the benefit of group relief in the last three years—see clause
54. I believe this is far wider than it needs to be to counter perceived avoidance. An exemption from the
clawback charge may be appropriate on the lines of that applying where a transferee company remains within
the group for three years following the date of transfer (Schedule 7, paragraph 4(6) and (7)).

Restrictions on Availability of Group Relief

As drafted, Schedule 7, paragraph 2(1) is quite inappropriate, as is the corresponding provision in the
present legislation. For instance, assume the parent company of a group, company A, has two wholly owned
subsidiaries, B and C; and, in turn, C has a subsidiary D. Suppose B transfers land to D. The fact that C has
control of D but not of B prevents relief being obtained since the definition of control in TA 1988 s840 is not
wide enough for this purpose. In practice, the Revenue takes a benign view at present because it is regarded
as an oversight, but I believe it should not be in this legislation. It is unsatisfactory if an absurd result
replicated in new legislation can only be avoided by discretionary action on the part of the executive.

Schedule 3: Life assurance companies

Given the subject matter, it is no surprise that these new rules are complex, as is borne out by there being
over 70 pages of explanatory notes as well as 25 pages of legislation.

Many (but not all) of the changes were originally announced by press release on 23 December 2002, with
some taking eVect immediately and others from 1 January 2003. Draft legislation was issued in January and,
following consultation, amended proposals have been included in Schedule 33. Certain aspects of the
legislation require regulations which are to be issued in the summer.

The problems the specialists in my firm have with all this are, basically:

— some of the amended proposals contained in the Schedule are significantly diVerent from those
originally announced, yet have eVect from 23 December or 1 January;

— the absence of regulations causes uncertainty;

— even read with the explanatory notes, many aspects of the legislation are diYcult for us to interpret,
and have left us with questions as to their eVect in practice; and

— in our view, some of the comment made in the explanatory notes create, or add to, uncertainty as
to the position prior to the 23 December announcement.

25 April 2003

Examination of Witnesses

Mr Maurice Parry-Wingfield, Mr Michael Quinlan and Mr Dennis Knowles, Deloitte & Touche,
examined.

group of seven lawyers and a para-legal who do theseChairman
taxes within the firm. I have been a lawyer for almost

1. Welcome. This is an historic occasion for all of 20 years and I have specialised in stamp duty for most
us: it is the very first time that the Sub-Committee of of that time. Since 1994, I have been the author of
the Economic AVairs Committee has met to take Sergeant & Sims on Stamp Duty which is the main
evidence on scrutinising the Finance Bill. So, it is a authoritative text in the sense of being more of a law
first for us and you are the very first witnesses ever in book rather than a practitioner’s guide, and I sat on
the history of the House of Lords to appear before us. the modernising committee during the consultation

(Mr Parry-Wingfield) We are honoured! process for the modernisation of stamp duty for most
of last year.2. Would you introduce your two colleagues and

(Mr Knowles) I am a tax partner at Deloitte &yourself for the record, please.
Touche; Dennis Knowles is my name. I have been(Mr Parry-Wingfield) I am Maurice Parry- with Deloitte & Touche now for a couple of years.Wingfield, a tax director in Deloitte & Touche. I am Prior to that I was at another accounting firm and,a generalist on direct tax but I tend to have a leaning prior to that, I started my history, as it were, dealingtowards personal tax matters. I have given further with value added tax in Her Majesty’s Customs &particulars in the first instalment of the papers that I Excise. I am currently responsible for the Deloitte &sent previously. On my right is Michael Quinlan who Touche European practice dealing with technology,is an expert on stamp duty and its variations and I media and communications clients.will ask him to say more.

(Mr Quinlan) I am the partner in charge of the 3. Are two of you accountants and the other a
lawyer?stamp taxes at Deloitte & Touche. I head a specialist
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Chairman contd.]

(Mr Parry-Wingfield) I am an accountant, you are is apparently a narrowing of the base to land and
buildings as opposed to property generally, becausea lawyer and . . .?
it will be far more eVective, because it will be a(Mr Knowles) I am a tax specialist; I am not an
mandatory tax now, because the purchaser will beaccountant and neither am I a lawyer.
liable, it will have a broader economic fiscal impact
than the old regime, it was right, in my opinion, to

Baroness O’Cathain speak to business, speak to the professions and
ensure that the economic impact was not going to be4. You are not an economist?
too adverse.(Mr Knowles) No.

7. How long has that process gone back? Did some
of the initiatives come from the professional side and

Chairman the property side to the Government or was it left to
the Government to make changes?5. In other words, you are totally unqualified!

(Mr Quinlan) In terms of making the changes, the(Mr Knowles) Absolutely!
process goes back to 2000. The initial response of theChairman: Just a final word of warning. This is our
Government to electronic conveyancing wherefirst meeting and therefore we are learning at the
plainly a stamp on a piece of paper was notsame rate as you are learning. I apologise in advance
appropriate as a taxing measure was to have someif we sometimes go oV on tangents. Please do not get
regulations which deemed electronic documents toirritated. We will be doing the best we can in the
be paper documents or at least enabling provisionscircumstances. This will be somewhat structured, not
for regulations to be made. That had its ownfully, but I will ask my colleague, Lord Sheppard, to
consultation process and I think a lot of the feedbackget us started. You know the general areas that we
from that went into flushing out issues that perhapswant to ask about and that is how we will deal with it.
suggested to Government that there was more here
that could usefully be discussed. After the last
election, we launched into this process which is a farLord Sheppard of Didgemere
more substantive modernisation process than just

6. I would primarily like to talk about stamp duty the bandaid of regulations deeming electronic
land tax and also the belated leasing regulations or instruments to be paper documents.
whatever one should call them on consultive
procedures that have been followed and are being
followed and our plan for the future. What do you Chairmanthink of those and do you think they are working?

8. On the consultation, in order that I can(Mr Quinlan) In terms of the appropriateness of
understand what you are saying, our remit is limitedthe consultation process, I think it was appropriate
to administration clarification and simplificationto have this. We are coming from stamp duty which
which means that that is all we can look at. You seemis often called the voluntary tax. That is not strictly
to be saying that the consultation involved theright, but it is a curious tax. It bites on documents
economic eVects of this as well which is outside ourand the primary enforcement mechanism for old
remit, but did the consultation, as far as you know,stamp duty was that one could not rely on the
involve the administration of the tax?document for oYcial purposes or for registering title

at the Land Registry unless it bore a stamp. In (MrQuinlan) Indeed, it did. Perhaps I will move on
to the second limb of the question, was thethose circumstances, on a tax that was based

predominantly on legal form, one could choose, for consultation adequate? It was not for a variety of
reasons, one of which was that a lot of the earlyright and proper commercial reasons, not to stamp

the document. So, you might find a tenant entering discussions were about concepts and ideas and
general propositions in relation to the tax and it isinto occupation under an agreement for lease

without actually getting the formal lease stamped very hard to get your head around that sort of thing.
It is much easier to look at draft clauses forand registered at the Land Registry. Now, if they

were to move into occupation under stamp duty land legislation and firm proposals. The Revenue were
initially, having published the consultationtax, tax would have to be paid. It has a more

substantive impact. So, the eVective tax base is rather document around about the time of the Budget 2002,
relatively passive. They put their position forwardbroader than it was. Certainly, stamp duty is to go for

debt transactions, sales of credit card businesses and and they were looking for people to come along and
say, “That is not right. That will not work. The poorthis sort of thing as part of a package on 1 December

and stamp duty land tax will be confined to interests old High Street solicitor or licensed conveyancer will
not be able to cope with that.” That process was slowin land and buildings. Stamp duty reserve tax will still

apply to UK securities and stamp duty itself will to begin and, logically, one had to address the
incidence of the tax before one went on toapply both to UK securities and to certain interests in

partnerships and contribution to partnerships which administration of the process and we did not really
get to the incidence of the tax. We saw some drafthave been carved out under Schedule 15 of the Bill

pending further consultation. There was not a lot of clauses fleetingly in around about October and we
saw some draft legislation in November 2002, that istax paid in relation to property other than land,

where you had to register title, or shares and November last year, which bore very little
relationship to what actually appeared in the Bill,securities, because we had a pucker transaction tax

with UK securities back in 1986 when SDRT, stamp although the Bill makes a better fist of it in my
opinion. It would have been much better to have hadduty reserve tax, was introduced. So, although there
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it back then. Then we had the consultation process existing legislation aside and had one act where a
practitioner could have opened it up and actuallyslow very significantly over the Christmas period and

halt formally early in February of this year. So, while read what the law is and how it operates. Now, not
only are we going to have stamp duty reserve tax andwe were trying to grapple with some of the

administrative process issues on the side, it was very stamp duty land tax, but we are also going to have,
because this measure has been brought forward adiYcult because the bulk of the substantive

legislation, what would be charged, what would be year too early in my opinion, what looks to be a
Finance Act which takes eVect substantively on 1exempted—
December but which has so many regulation-making
powers under it that one anticipates will have been

Baroness O’Cathain exercised by that stage, that what you read in the Act
is not going to be the law because the regulations will9. You could not see.
have changed the law. Accessibility for tax legislation(Mr Quinlan) No; it was terribly diYcult. There
is a real virtue in my view and, in bringing thiswere some discussions around what should go into
forward a year—and it is really only bringing itthe land transaction return and most of those
forward six months because it will not come intoinvolved the solicitors on the committees saying,
operation until December—I think that opportunity“How we are we ever going to get this information
has been lost.from our clients? Is one not breaching client

confidentiality if you are disclosing trusts and we
might not know it anyway?” There were those sorts

Lord Wakehamof practical issues.
12. Until you answered that last question, I was

going to say to you that the process of consultation
Chairman sounded quite encouraging! You have given us a

whole range of things where the time has not been10. When you are saying that it was unsatisfactory,
long enough to tease out some of the issues, but canare you also saying that you know how to do it
you tell us about the process of consultation. Whatsatisfactorily?
did it achieve? You have told us what it did not(Mr Quinlan) In terms of consultation?
achieve but what did it achieve?

11. If you were to say to me that I was doing (Mr Quinlan) I think the Revenue listened quite
something in an unsatisfactory way, I would come carefully in relation to a number of concerns about
back and say, “Tell me how I ought to be what things fell in and fell out of charge and where
consulting.” diYcult issues might arise. Many of those concerns

(Mr Quinlan) In my opinion, we should have left were addressed in the Bill in a way that did not
this for another year. This should be 2004 legislation. appear in the November 2002 draft legislation. To
Had we done it that way with the lead time involved, that extent, I think it was very worthwhile. They
we would have had an adequate consultation on the conscripted at least one property lawyer from the
Finance Bill as draft legislation, we would not be private profession to help them with certain aspects
relying on regulation-making powers to address so of it because it became fairly clear in about mid-2002
many important areas of this Bill but I will come to that a lot of this was very technical property law stuV.
that if I may, and we would also not have three

13. Did they use outside professional advisers tosources of tax. Accessibility has always been a real
help them in this?problem with stamp duty. The last consolidation was

(Mr Quinlan) I believe so, yes.in 1891 and we have more than 60 finance acts
mucking around with that system since. The poor old 14. And that was helpful to them?
general practitioner has an awful time getting into (Mr Quinlan) Yes, I think so. It meant that they
this sort of thing and we still have three systems of tax could think independently of what was being put to
working side by side. We are going to have stamp them by lawyers and accountants on the consultative
duty land tax which is a new tax and diYcult to come committees and take their own view and advice on
to terms with initially; we have old stamp duty which technical matters.
applies to stock transfer forms for example, the back
stop of stamp duty reserve tax under the Finance Act
1986 Part 4 and we are going to have stamp duty in Baroness O’Cathainrelation to partnership transactions or certain
partnership transactions, probably for no longer 15. I want to take this further on from Lord

Wakeham’s point that consultation stopped inthan the Finance Bill next year but it is still there. So,
we will have that instead of a simplification process February because of the purdah situation. But there is

a continuation of consultation because you mentionwhich it could well have been. We could have had a
Transaction Taxes Act which dealt with stamp duty that Schedule 15 of the Bill is pending consultation.

Will the consultation process now continue againland tax on land and buildings, stamp duty reserve
tax on UK securities, having built the stamp duty until 1 December or even beyond it? Is it possible that

although, the measures have come in too early,exemptions into that stamp duty reserve tax so that
you did not have to have a franking mechanism that probably six months too early, the consultation

could be organised in such a way that you could catchyou have to create a document for in order to take
advantage of fixed duty treatment of £5 to frank 0.5 up. Maybe by 1 December the problems will be

smoothed over. Or do you think that it is just such aper cent SDRT charge or take a complete exemption
from stamp duty to SDRT. We could have put the very large task that it will not happen? Is there a sense
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of urgency? Or is it one of these consultation mandatory tax in the late 1900s/early 20th century.
The UK is rather behind on that issue. There was anprocesseswhere meetings cannot resolve the issues by

that date, so compromises will have to be reached? initial proposal to have an indirect charge on land-
rich companies which one encounters in Australia,(Mr Quinlan) There are all sorts of virtues in
the Netherlands, Germany and one or two otherpolishing this legislation. I also sit on the Stamp Duty
jurisdictions whereby, instead of 0.5 per cent on theCommittee of the Law Society and there arise all
transfer of shares in a United Kingdom incorporatedsorts of fiddling technical interpretation issues, some
company or nothing at all in relation to a Jersey orof which are quite pedantic, but important. One
Isle of Man company or an overseas company, onecould have resolved all of those had the thing been
would apply the rates that apply to land on theleft. It is now in a bill and bills are not easy to amend
unencumbered value of the land which was beingwholesale—they are hard enough to amend in
held by the company and whether one applies that tosubstantial chunks. That process would have been
public companies or just private vehicles that reallyeasier. Even if we get through the three items
have no function other than to hold land as a tax-for further consultation—complex commercial
eYcient vehicle was never reached. For the first time,transactions and whether specific exemptions were
the Government in February said, “We do not thinkrequired for that, taxation on partnerships or
that the indirect tax is workable. We are putting thatpartnerships holding land or dealing with land and
aside and what we are doing is having specificthe lease charge, which I understand is subject to
targeted anti-avoidance measures instead.” Thosefurther negotiation but only I think insofar as it does
measures are based on anti-avoidance provisionsnot impact on yield which does rather narrow the
which came in in 2000 and 2002 for the most part.options somewhat, and we have been told that the
They are already there for stamp duty; they haveold system on lease duties is just not on the table at
been tried, tested and tightened up. So, that is whatall. Now, one can understand why the Government
we are facing at the moment. It is a more robust piecehas done that. The Government has, from 10 April,
of legislation. It is going to be much more diYcult toexempted almost 2,000 disadvantaged areas
plan around it. Hence business will pay more stampthroughout the country. It is probably better to look
duty land tax than they were paying stamp duty andat them as enterprise zones because it does cover
I think it is less susceptible to pre-planning.things like the entire Birmingham central business

district and Canary Wharf, but you can see why there
may be some concern about yield and they will get
more tax from this legislation, that is undoubtedly Lord Barnett
the case. If they get those three areas just right, so be 17. Can I come back to this whole issue ofit, good compromise, but it leaves aside all the other accessibility and, as you say, Maurice Parry-stuV that could have been usefully discussed. It leaves Wingfield said in his second paper that it has been athe accessibility point which I do think is important. long-standing problem and has to go back more thanOne would hope that all of this gets cleaned up next 60 acts to 1891 and now, on top of that, you have allyear. That may well be the plan. It would have been these regulations. The only specific suggestion, as Iso much better not to have this tax before that was understand it, that you are making is that the wholedone. consultation period should be delayed until 2004.

What specific amendments would you be proposing
if you had that extended period and, if you do not
have them with you now, would you like to put it toLord Newby
us in writing because one of the things we have to

16. Just to be absolutely clear, in an ideal world, do—and we are all learning on this subject—is to
the measure that would be available for consultation suggest to the Inland Revenue in this case certain
would be the whole thing, it would not just be the changes that they might make to make it easier and
administration, it would not just be the scope, we simpler.
would have the whole thing. Secondly, following on (Mr Quinlan) Some of the points that have been
from that, I assume that there is no serious potential raised in relation to clarity, problems of a technical
problem of forestalling here and, by having the detail nature, are in Mr Parry-Wingfield’s paper. One that
of the legislation, both its scope and the technical is not, for example, is the transition provisions.
administration out well in advance, that enterprising Would it be appropriate to actually take you to the
property companies can find ways of getting round it. Bill?

(Mr Quinlan) I think that is just a timing issue. If
and to the extent that the legislation contains
loopholes, delay publication and we are talking Chairmanabout exploiting them six months later than they

18. Yes. You are in charge. We may notmight otherwise have been or a year later than they
understand what you are saying but whatever youmight otherwise have been. So, it is never going to be
want to look at.a perfect solution. The solution in this exercise has

been to tighten this legislation very substantially and (Mr Quinlan) If I can take you to Schedule 19 of
the Finance Bill and specifically to page 240.it is far less susceptible to structuring to manage the

tax based around legal forms than it was. It is a Schedule 19 is all about the commencement and
transition provisions and the basic proposition heremandatory tax; people are going to have to take it

more seriously than perhaps they did before. Many is that if the eVective date of the transaction is on or
after the implementation date, which is proposed tojurisdictions did this a long time ago. I qualified in

Australia; they turned their stamp duty into a be 1 December, then it will be caught by stamp duty
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land tax. The eVective date here in relation to most will never fall into the new rates unless there was a
sub-sale or something along those lines but, undertransactions is pretty much the date for stamp duty

which is to say completion, when one signs and hands the present system, that is well and good because you
have this rule where only the payment by the ultimateover the document of transfer or formal lease, save in

relation to contracts. As people have rested on sub-purchaser falls into charge. Not so here. Under
Clause 45 of this Bill, sub-sales will be caught andcontracts as a way of managing their stamp duty

exposure in the past, that is not going to be an option charged. I read this provision as simply being a
protection for the Revenue in saying that thisfor the future. For contracts, the eVective date will be

either when they complete or, if earlier, when they are legislation will apply to sub-sales or any new
contracts coming into existence after Royal Assentsubstantially performed, which means when the

whole or substantially the whole of the consideration and not reaching back before that, but it is by no
means clear that that is the operation of it. I sent an e-is paid over or the purchaser or lessee moves into

occupation or, in the case of a lessee, the first rental mail on Monday to the Inland Revenue Stamp Taxes
asking for their view in relation to the application ofpayment is made. That is good and bad. In terms of

a taxpayer, it is good because an agreement for lease this and they unfortunately have not had enough
time to answer me—they were good enough to callis liable to stamp duty the moment you execute it. If

a tenant is to take a lease over an oYce block which me up and tell me that they did not—but that is one
aspect that one could have talked about sensibly andhas yet to be built, if they actually have to sue the

landlord to grant the lease because the landlord was constructively and dealt with in consultation and
there are a number of these sorts of issues in here.not playing the game, they have to stamp up that

agreement for lease and pay duty and probably a 19. If I can just summarise this because otherwisepenalty on it, notwithstanding that they have not we will never get finished. We are not in a position toreally gone into occupation or had an economic comment at all on tax itself, that is not our business.benefit from it. Now they will not have to pay tax I make the assumption that if the Governmentuntil they actually move into occupation and get the introduce such a tax and they at least must think theysubstantial economic benefit of the transaction. So, are doing the right thing because the Government arethat bit is good, but we now do have a diVerent not doing the wrong thing on purpose but byeVective date or potentially a diVerent eVective date mistake. What you are saying and the point of yourfor contracts. My concern in relation to schedule 19 consultation is that, given what the Governmentis the manner in which it picks up contracts entered want to do given their aims, you think that if they hadinto before 1 December. If one looks at paragraph 3, consulted more and slightly delayed the whole thing,if a contract has been signed and exchanged before they would have achieved their aims at least as wellthe first relevant date, which is going to be the day if not better, including their aims of raising whateverafter Royal Assent, failing anything else happening revenue they have in mind or more, and that theto it, it will never give rise to an SDLT transaction. It other costs would be less. Is that a fair summary ofwill always be subject to stamp duty going forward. what you are saying?It is not a mandatory tax. One simply faces the
(Mr Quinlan) Yes.statutory embargo on the use and availability of un-

stamped instruments and so forth as now. Then one 20. In other words, going along your line, with
comes to the carve-out in paragraph 3(3), the more consultation, the Government could not
exclusion of transactions eVected under contracts produce the riposte, “No, we will lose a lot of
entered into before the first relevant date does not money.” That is not your judgment.
apply, at (c), where the purchaser under the (Mr Quinlan) I think that, when they were still
transaction is the person other than the purchaser thinking about the indirect charge, they were looking
under the contract because of a further contract to find another £400 million from this legislation per
made on or after that date. That is talking about sub- annum. Having abandoned the indirect charge, I
sales. For example, I am a developer and I contract suspect that is optimistic particularly in view of the
to purchase, say, a building site from Mr Parry- disadvantaged areas relief which is total for
Wingfield. I undertake the development and, rather commercial property in these areas. You are then
than take a transfer, I then have a sub-sale, another saying, perhaps it is £200 million or perhaps it is £100
contract, to Mr Knowles and I direct that, under the million and one wonders, in the great scheme of
first contract, Mr Parry-Wingfield should transfer things, if having this, say, six months ahead of the
not to me but directly to Mr Knowles. Under the Finance Bill, 2004 is worthwhile.
present system, that transfer at the end of the day
would only take stamp duty in relation to the money
paid by Mr Knowles. The money paid by me to Mr Lord WakehamParry-Wingfield would not fall into charge. My
concern is that because this has the potential to catch 21. There are two things: one is transitional

arrangements and we have got that point, but what Ia contract before Royal Assent where there is a
am also hearing is that they are doing it in a cack-subsequent sub-sale in the period between Royal
handed way so that it is not clear what theAssent and 1 December, and then completion after 1
transitional arrangements are.December, stamp duty land tax may bring that first

(Mr Quinlan) That is a clarity point and it is well,contract into charge. You might think that would
in my submission, within your remit.happen under any new stamp duty measure and

indeed, when new rates come in for stamp duty, they Chairman: We are trying to summarise exactly
will ordinarily say that if the transfer is in pursuance what you are saying. To get through anything, we

will have to get a move on, but this is very germane .of a contract made on or before Budget Day, then it
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Lord Oakeshott of Seagrove Bay: I was going to diYculty as Chairman is that a lot of this stuV is very
interesting. There are certain questions aboutask a question on Question 2.
whether the provisions provide what is calledChairman: That would please me enormously but
suYcient certainty, which I take to mean, does itnot on Question 2 because I understand Question 2
meant that people will be able to understand the law.to have been covered already.
I think that is what we were talking about.Baroness O’Cathain: Yes, it has been.

Lord Sheppard of Didgemere: It may meanChairman: I assumed that we had been doing
certainty of individual transactions electronicallyQuestions 1 and 2 together.
and you have been advocating that you think thatLord Oakeshott of Seagrove Bay: This is a wider
can be made to work.question and I think it is quite important that I

should raise it because I think that, in terms of
clarification, the whole drift and the way in the
Budget Speech the new stamp duty on leases was Chairman
presented was as an anti-avoidance measure. That

26. I was not clear whether you thought you hadwas how the drift was done. You have probably not
answered the question on suYcient certainty.had the chance to see it but I was looking at Hansard

(Mr Quinlan) On certainty, there are numerouslast night and the Paymaster General there said that
points in this Bill where there is insuYcient clarity,half of all large commercial transactions, talking
but my sense is that that is not clarity of intention,about purchases, are worth more than £10 million
that is clarity of expression. A number of those pointsand pay 4 per cent on property purchases whereas the
are in Mr Parry-Wingfield’s paper and I will notother half pay nothing by using a variety of complex
repeat them. Another was the transitional pointavoidance techniques and that this was clearly unfair
which I have already raised. This is going to be a newand should not be allowed to persist. Can I ask you
tax and there is an issue in relation to revenuewhether, in your experience, that is a fair statement
guidance as to how it applies. Stamp duty at theabout how the commercial property market works
moment can be a deal stopper: 4 per cent can carveparticularly at those levels because I think it is quite
the profit out of a deal. It does not look a big numberimportant then to go onto the issue of leases and also
when you compare it to the total value of thehow far leases—
property, but it is a big number when you are talkingChairman: I am not sure that this question is in
about the profit for a property deal.order, to be perfectly honest.

Lord Oakeshott of Seagrove Bay: We are talking
here about the clarification of the tax base.

Baroness O’Cathain

27. We have these three words in front of us:Chairman
administration, clarification and simplification. You

22. You can certainly ask the question, is this in have said that there are a lot of points which are not
your judgment an anti-avoidance measure? clear. Mr Parry-Wingfield also has made reference to

(Mr Quinlan) In relation to leases? The increase in that in his paper. Is there any way we could ask you,
duty on leases? at least from my point of view, if you could just list

those points where clarity is required? That would23. Is it an anti-avoidance measure? I do not think
help us. We could go back to our desks, look throughthat I can really let you get into matters that are really
the Bill and see whether we agreed that furtheroutside our remit and would involve, I am pretty
clarification is necessary. This is what we hope to getsure, financial privilege. Is it an anti-avoidance
out of this inquiry.measure?

(Mr Quinlan) Is the Law Society appearing(Mr Quinlan) I do not believe it is.
before you?

24. It is a tax-raising issue?
(Mr Quinlan) I believe that it is a tax-raising issue.

25. Do you view that in terms of intention or in Chairman
terms of outcome?

28. They have been invited. I am not sure what the(Mr Quinlan) If one were to assume that those
present position is. We have not had a response.formulating the intention were well informed, then it

(Mr Quinlan) I have seen some preliminarywould have to be an intended outcome to raise tax by
observations on the Bill by the Law Society andthis measure. It was said at the outset and I believe
indeed contributed to some of them. They have apublically that the basic intention was to tax leases in
broad membership base.a way which was closer to the taxation of freehold

Lord Wakeham: It would be easier to have whatinterests in terms of the impact of this tax There is a
you can give us than have a much bigger list somediVerential still. We will have 1 per cent on net
weeks later.present value as opposed to 4 per cent as you would

Baroness O’Cathain: It would be wonderful if youpay at the top rate for a freehold transfer over £0.5
could. We have gone to a lot of trouble on this.million, but that was certainly understood in

committee. Leases can be manipulated technically Chairman: It is not a question of trouble. Trouble
but my sense is that that is in a very, very small is what we invent! The one bit of trouble that I do not
number of cases. want is trouble for us, of course. I do not want an

enormous list. I would like a list of a few examplesChairman: That is very helpful. Just to make sure
that I know where we have got to because my that would make it clear what you are talking about.
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32. I just wondered whether you saw the29. Is one of the dilemmas that one man’s
regulations as being one of the most obvious ways inuncertainty is another man’s tax haven?
which you can get clarity where it does not exist in the(Mr Quinlan) I do not think so.
substantive legislation. You use the regulation

30. Or would you prefer not to answer that powers in part to sort of sweep up some aspects of the
question? primary legislation which prove not to be as clear as

(Mr Quinlan) The Legislation is complex. This is they should be.
still legislation which relies substantially on legal (Mr Quinlan) I think that the trade-oV is
outcomes, not fiscal or economic outcomes. In those unacceptable. I cut my teeth as a constitutional
circumstances, there are bound to be ways and means lawyer and imposing taxation by secondary
around it. The clarity I have been concerned with legislation is unattractive to me on that basis. There
relates to accessibility. It is whether or not people is insuYcient oversight. There is not this kind of
who are not specialist experts in this field will be able oversight for it. Certain provisions require draft
to come to a sensible view on the face of the regulations to be put before the Commons, certain
legislation. I think there are those sorts of issues and regulations have to be put before the Commons after
I will do my best to put them together in a reasonably they have come in but in no case, to my knowledge
short form. and in my experience, is the sort of scrutiny put into

regulations as goes into primary legislation. I can list
five clauses which expand the basis of this tax where
regulations will impact very significantly on

Chairman taxpayers. Rather than go through it, would you like
me to simply mention them or shall I include that in31. Is it your view that it is important for people
the follow up?who are not experts to understand these things?

(Mr Quinlan) I believe that one of the aims of this
legislation was that it ought not to interfere with

Chairmanordinary domestic conveyancing which is to say that,
if you have a High Street solicitor or a licensed 33. You should include that in the follow up partly
conveyancer doing a standard property transaction because you are taking us into very deep water and
at £200,000, then the eVect of the tax should be clear. most of us, if you say it now, will not understand a
I suspect that, in terms of timing and the impact of word you are saying anyway! It would be interesting.
the charge and the sort of support that the Revenue In your answer to a question to Lord Newby, I was
gives taxpayers these days, that would go very not clear whether you were saying that the use of
smoothly and that really sorts out the application of regulations in this specific case is unusual, the scale of
tax for the layman. In relation to complex it and, if you like, the importance of it.
commercial stuV, high value city deals, the (Mr Quinlan) Yes.
companies involved in those activities have access to 34. Is that a fair summary of what you were saying?professional advisers who should be able to help (Mr Quinlan) Yes.them out. What we do not have in this legislation

35. And “unusual” is the correct word to use?however is a post-transaction clearance system. We
have for stamp duty; we have adjudication; the (Mr Quinlan) Yes and it is a symptom of bringing
Revenue cannot go back on adjudication absent this legislation in a year before it ought to come in.
fraud and it cut it oV and it gave you certainty. The Chairman: That is very helpful. I am not sure
Revenue would always say that they do not have to where my colleagues think we are at. I think we are
express an opinion unless you have executed the at Question 5 or 6.
documents. In fairness to them, they always did and, Lord Sheppard of Didgemere: May I just ask one
if you were full and frank with them at the outset, I other question which generalises the point you have
know of no case ever where they have gone back on just made. I do not know whether we are allowed to
pre-transaction clearance. That meant that you then ask questions on the economic implications.
could go to you client and your client could say, “I Chairman: No, we are absolutely not.
could do this and this is going to be the economic
outcome for me.” That is terribly important in the
property market and the UK property sector has Lord Sheppard of Didgemere
been the bulwark of the UK economy for some

36. Let me ask the implications therefore of theconsiderable time in diYcult circumstances. Code of
present lack of clarity; is that causing great havoc outPractice 10 does state the circumstances in which the
on the street? Does it mean that transactions haveRevenue, in relation to specific taxes, will give pre-
stopped while everybody works out what they mean?transaction clearance and post-transaction

(Mr Quinlan) No, because the implementationclearance. In terms of post-transaction clearance,
date for this tax is 1 December.stamp duty is excluded because one had the

adjudication mechanic in the Stamp Act. Without 37. So it will cause problems if the uncertainty
that, and we do not have it here, those practices continues.
ought to apply to stamp duty land tax at the very (Mr Quinlan) Yes, it will. But I would expect the
least, if we are not going to have them in the Bill. Revenue to come up with guidance fairly rapidly on

Lord Wakeham: That is a very significant point. where things are going, but there are certain things
which are so important that they ought to be inChairman: As always, I am not quite clear. You

have talked about regulation powers and I am not primary legislation and not left to Revenue
discretion.sure whether there is any more to add on that.
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(Mr Quinlan) Yes.Chairman

42. A priori, it seems absurd to me that you would38. That was your answer to Lord Newby, and you
need as much as 60 days. You have all those hot-shotwill give us some follow up on that?
lawyers and all the staV and all the electronic(Mr Quinlan) Yes.
equipment and yet you need 60 days. Do not forget,Baroness O’Cathain: Chairman, before we move
this is not new. This will not be a unique transfer.on to the next topic—
Most of them will still have lots of standard elements.
I would be inclined as devil’s advocate to ask, “What
is all the fuss about?” I would have thought that 60Chairman
minutes was a nearer amount of time.

39. We are still within this whole general topic and (MrQuinlan) Thirty days works reasonably well atI am just moving us within it because I want to make the moment if one has the foresight to ask thecertain that we are covering the ground that you want questions and consider the issues before the event.to get over to us and that is why I keep asking Mr One can do that because we are familiar with them—Quinlan whether he has said what he wants to say. folk like me have written books about them. You canOn time limits, for example, have you covered all that find guidance on them. There will not be that kind ofyou wanted to tell us, which is your December point, clarity and assistance with this new legislation at leastor is there more to it? at the outset. People will be scratching their heads.
(MrQuinlan) In terms of time limits, the point that They may be running oV to Lincoln’s Inn for

occurred to me was time limits in respect of the counsels’ opinions—
process and, at the moment, Section 76 gives 30 days
for the submission of a land transaction return with
facility, through regulations, to make it shorter. The

Lord Wakehamidea behind the power to make it shorter was that,
some time in the future if things develop, at the time 43. Is it your view that you would not sign the
one does something electronically at the Land contract until you were actually able to advise the
Registry, one also pays tax. The payment of tax client what the risks were?
linked to the time of the deal or the time of the (Mr Quinlan) In a perfect world, that would be the
transaction worked very, very well in CREST, the case but clients do not want to lose deals. They feel
dematerialised settlement system for UK securities in that perhaps the Americans are about to move into
the City of London, and one would imagine the sort Iraq and they want to do this deal quickly before the
of eYciencies that the Revenue have gained from that property market falls. Commercial imperatives can
they aspire to here, but 30 days for a very complex make tax very much a secondary issue in property
transaction, compare to the usual conveyancing of a deals.
house, is going to be pretty tight and one would wish Chairman: I think you have made the point with
for a longer period, perhaps twice that length, in extreme clarity and I thank you for that.
order to get a land transaction return. Lord Sheppard of Didgemere: It is certainly

encouraging to hear an economist say that we should40. Just to clarify the point again because, as you
move at great speed!know, some of us at least are far from expert, I am

Chairman: I was thinking more as a consumer. Inot clear what the time interval is about. What
have never understood why lawyers and accountantshappens that takes 30 days? You are going to buy a
take so long.property and when does the clock start ticking on the

Lord Oakeshott of Seagrove Bay: Chairman, there30 days? What happens to say that now you have
is the point that, on a new thing, not everybody is30 days?
going to be advised by Mr Quinlan. We are talking(Mr Quinlan) On a purchase and sale, when we
about a whole market and there is a lot of learningcomplete, our solicitors get together and a transfer of
to do.the property is handed over to you and your

solicitors ensures that the money is cleared out of
their trust account to my solicitor’s trust account.

ChairmanMoney changes hands, the documents are passed
over and the deal is done. That starts the clock 44. I take your point. Is there anything more that
ticking at 30 days. On an easy transaction, a basic you want to tell us now about it or would you like to
transaction, one puts together the information which fill us in a little later?
is going to be needed in a land transaction return or (Mr Quinlan) In relation to Question 6—and thereat present simply gets the transfer, puts a letter on the is nothing to add to what I have already touched onface of it saying, “This is what we would like it in relation to Questions 7 and 8—in respect ofstamped with; this is what we feel it is chargeable at” returns, we are talking about Schedule 10 of the Billand send it to the Revenue to stamp. However, there and my only concern there is the duty to keep recordsare claims for relief that might be sought. There are for up to six years. On the one hand you think, well,multi-party transactions. There are sales and lease that is the corporation tax limit, why should stampbacks. There are all sorts of complex commercial duty not be subject to the same sorts of constraints?issues which may have to be sorted out in that period The diVerence with corporations is that they are setand the reliefs in this legislation will really require up to pay corporation tax, they know they have tosome thinking about because they have been keep them for that length of time but, for thetightened substantially. In those circumstances, an ordinary fellow selling a house, to keep records forextension to 60 days would be welcome at least in six years seems to be rather over the top. Therelation to complex commercial transactions. appropriate period, at least for straightforward

domestic conveyancing, ought to be far shorter in my41. And you base that on experience?
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submission to either the end of the inquiry period if Chairman: You cannot ask the latter because that
is the economic eVect.there has been no inquiry, that is nine months, or to

the end of the inquiry if the inquiry started in the nine Lord Barnett: It is not the incidence of tax I am
month period. There is no inquiry beyond that talking about.
absent fraud. Chairman: Yes, it is. It is the economic eVect of

the tax.45. More generally, on the amendment of return,
is it your view—one of the reasons for raising this is
that we feel that it ought to be—that, if you suddenly Lord Sheppard of Didgemererealise, having made a return, that you have got it

49. Do you consider the government has properlywrong, in a sense, the Revenue should adopt a
thought through the implications of the legislation?friendly attitude towards you, should it not, because

(Mr Knowles) No.it does that nowadays with the individual taxpayer
Lord Oakeshott of Seagrove Bay: Are they clear?because, if you filled out a form and have not added

up the numbers correctly, they usually indulge you
and say, “We know that most people cannot add that

Lord Barnettup.”Do you feel that this legislation is not suYciently
generous particularly in the early stages in terms of 50. It is this presumption of knowledge that is the
amendment? problem.

(Mr Quinlan) I have not spent that much time on (Mr Knowles) We would most certainly agree in
the process at least to that depth. My first reading did that it is an objective test that is being laid down here,
not suggest to me that it was particularly onerous. and it becomes very diYcult for very bona fide

businesses to understand the whole supply chain in46. Is this certainly something you would like to
which they find themselves. Whilst it is quite correctreflect on, given what you have told us already?
and legitimate for that particular business that is(Mr Quinlan) The necessity for amended
purchasing, whether it be mobile phones or computerassessments does come in to a degree because of some
parts or whatever, to look at the situation that thatof the mechanics in the tax itself.
business finds itself in, I think commercially it would

47. Our last question, unless you think you have be very diYcult to go further down the supply chain
covered it, is on the interaction of the tax with stamp for good commercial reasons, and I could envisage a
duty. I do think that you have more or less covered it. situation where, if businesses were to find themselves

(Mr Quinlan) I think I have covered that. in that situation, then going down the supply chain
asking questions about their suppliers may disrupt a
commercial training position, and it may also

Lord Sheppard of Didgemere weaken the particular suppliers of those parts and
equipment such that they are taken out of the supply48. At least everybody would have to buy a new
chain. There are therefore some very legitimatecopy of your guiding text!
concerns, and I think the point you address in terms(Mr Quinlan) Yes.
of “the person knew or had reasonable grounds toChairman: Well, we all look forward to the new
suspect” is a very diYcult test to find oneself meeting.tax! If we could move on to our other main topic
The reasonableness test is just, I would suggest, awhilst thanking you very much for that.
situation which we have come across where peopleLord Barnett: I have received representations from
have gone into what appears to be a straightforwarda friend who is advised by a modest firm of
commercial purchase arrangement only to find thataccountants like yours, KPMG, and I have seen their
the authorities start to look at the way that invoicesnotes which are very similar to yours in the sense is
are drawn up and ask questions like, “Why is thatthat the joint and several liability issue is the big one
particular telephone number on a diVerent exchangeas far as they are concerned. The only thing they are
to that fax number?”, and it may well be that they areworried about is that it is throwing out the baby with
in diVerent oYces and that there are very goodthe bathwater. In other words, the innocent are being
commercial reasons why a particular bona fidecaught with the guilty who they all want to get at.
business satisfies itself that it is in a legitimateNobody wishes to prevent the Government or the
commercial chain quite unsuspectingly. They thentaxpayers from stopping the abusers or fraudsters
become the guilty party in the eyes of Customs or aregetting away with it. The major problem is that they
perhaps seen as the person with the deepest pockets,do seem to, according to my friend anyway and
so that when any VAT is avoided which thatperhaps you can tell me whether you agree, have
particular legitimate business may not have beenundermined, if not totally destroyed for the moment,
party to, being asked to share in the pain is I believethe whole of the mobile phone industry because of
moving the onus of the tax collection clearly from thethis whole issue that the taxpayer has to show that
Revenue Department to legitimate businesses, andthey did not have reasonable grounds to suspect,
that is a real anxiety and concern that many of ourthose are the words, which seem very diYcult, that
clients are asking us to address for them.somebody to whom they are paying the VAT, that

person is going to not pay over the VAT and keep it 51. A simple solution has been suggested to me and
I would like your views on it: namely that, whilstthemselves. I gather that Customs are laying down all

kinds of warning measures that the taxpayer would nobody can stop the abuse and the fraud, the
purchaser, instead of paying the VAT to the seller,have to take note of, but do you agree that this is the

big issue and that it is indeed causing problems for could pay the VAT directly to Customs & Excise or
the Treasury. Is that practicable?the whole of the industry?
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(Mr Knowles) It was most certainly introduced by address your local Customs oYcer to voice your
suspicions because it is a requirement on theCustoms & Excise when there were gold frauds and

that was the way they found to remove any concern taxpayer, it is a self-assessing tax, and therefore if
there is any anxiety most certainly the opportunity isand anxiety from that trade.
there to go to Customs. But you are absolutely right52. So it could work?
in that nowhere does it tell you to do that.(Mr Knowles) It most certainly has worked where

gold is concerned. I think the question here is 56. Secondly, you describe the statement of
whether it would be practical to cover all of the range practice. What is its legal status? My first job was in
of products. VAT on the retail schemes and I remember being

Lord Wakeham: I brought the legislation in, if I told, and I am not sure I ever understood the
remember rightly, on gold. I remember doing it in the significance of this, that the booklets that describe
House. I did not understand it but it was a relatively the VAT retail schemes had the force of law but that
limited area! all the advice that we laboured over that went out to

all the VAT oYcers which told them how to do their
job did not have the force of law. Is the statement of

Lord Barnett practice like a VAT retailer document?
(Mr Knowles) No, it is not.53. Finally on this whole area and concerning this

consultation paper that has been put out by 57. It is like another bit of general guidance?
Customs, have you found in your experience that (Mr Knowles) It is a statement of policy and, of
these consultation papers result in the government or course, the concern is that policy can change
Customs ever doing anything to amend the Finance overnight.
Act?

(Mr Knowles) It is a diYcult question to address.
My immediate reaction would be no, I do not think
they have necessarily been fully considered when Lord Wakeham
those particular consultations have gone out. I think

58. I have a point which I think follows on fromthere is a case in point that is also coming through
that. Nobody it seems to me would object because, ifinto this particular Budget and Finance Bill which

relates to the consultation that Customs & Excise somebody knew that this had to be paid it is the
entered into with the telephone card operators and “reasonable grounds to suspect”, and if VAT people
Marks & Spencers type vouchers, the face-value behave reasonably you would not actually complain
vouchers. That consultation process went on for over about that, but it is the fact that what is supposed to
six years and was then implemented immediately be reasonable is acted on in an unreasonable fashion.
overnight and has once again caused some serious Now, presumably that will be challenged in the
concerns for legitimate businesses, so I think that courts, or could be challenged in the courts?
there most certainly is anxiety there. One of the (Mr Knowles) It could be.
concerns that is felt by business in relation to

59. And that could be challenged under theClause18 of this Bill is that where one has a statement
Human Rights Act, Article 6, so to what extent is thisof practice as well and one has then to rely on that
a serious problem and how could Customs & Excisestatement of practice in order to be supported in
be so unreasonable as to challenge something that isone’s view that it is only attacking legitimate
reasonable?businesses, whilst it is still within the legislation, if

(Mr Knowles) I suspect that a number of peoplethere is a change of policy subsequently then clearly
perhaps believe that Customs are not always asit is very easy for the tax department to say, “Well, it
reasonable as they should be. The anxiety I thinkis not law, we have changed our view, and therefore
therefore that we are detecting with our clients at theyou will have to live with it”. So most certainly there
moment is that, whilst they can pay significantis some anxiety, yes, I agree.
attention to their risk management procedures and54. Without needing changes to the Finance Bill? viewing and looking at invoices and the whole

(Mr Knowles) That is the problem: that because commercial arrangement they find themselves in,one is relying on a statement of practice it becomes they do not have the comfort that they are doing thatvery easy then to remove or change the policy, in a way that would be acceptable to Customs &because the legislation has not had to be changed. Excise. One of the things that we are most certainly
doing in terms of advising our clients is to look at
those risk management processes to ensure that those

Lord Newby processes can be validated and that it can be proven
when they have been carried out. I believe, if that55. I have two points of clarification on that.
were accepted by Customs to be reasonable groundsFirstly, if I am in the position where I buy some of
and if something could be done where Customsthis stuV and I am not absolutely sure that all the
would acknowledge that those particular tests orVAT is going to be paid, what am I supposed to do?
particular processes were conducted correctly andAll this says is that in those circumstances Customs

can do something but it does not say what I am consistently and that they would not seek to go after
supposed to do. What is the answer on that, first of those legitimate businesses, then that would most
all? certainly assist and remove a lot of anxiety with most

certainly lots of businesses involved in these aVected(Mr Knowles) I think the answer would then be,
firstly, probably ask your advisers! But, secondly, to business sectors.
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64. I am sorry to be the village idiot on this but it60. I have a general question concerning national
would help me to understand the whole argumentindirect tax schemes right across, say, the European
here if I could have a description of the fraud in theUnion, some of which are being disputed right the
first place, because it is not obvious to me how theway through to the European court and so on. Not
fraud takes place. You are way back in the supplynecessarily on this specific issue but generally on
chain and you are buying inputs of some sort and areindirect tax and VAT, is there much influence that
going to sell them on in some way, and a VAThas come from that source in this Bill that you can
liability arises but also you get an oV-set for the VATsee? Are there any items that are really triggered by
that you have paid that way. I assume we are notthat, rather than by our own Treasury?
discussing cash in the hand but quite serious(MrKnowles) Not that I have detected here for this amounts, so what do you do that constitutes a fraud?particular Bill. Just taking the Bill slightly wider, (Mr Knowles) This particular fraud stems frommost certainly there is a falling into line with practice carousel fraud, so it is literally product going roundthat applies in many other Member States, which is in circles. Typically it starts with a purchase fromone of the items I mentioned earlier in terms of face- abroad, perhaps somewhere in the EU, so there is avalue vouchers, and removing the rules originally movement of product across an international

there means that that has most certainly fallen more boundary for that purpose. A business, therefore,
into line and removed an arbitrage that was brings in those goods and self-accounts for that tax,
previously there. But no, not specifically driven by so there is no documentation that is submitted at the
the European Court decisions or anything like that. docks and no payment to Customs & Excise. It is self-

assessed at that particular point in time. Typically
what then happens is there is then a sale to somebody
else in the supply chain—

Lord Jones
65. Now in this country?

61. In all of this, and taking into account the (Mr Knowles) Yes.
diYculties that Mr Quinlan has outlined and those
you are dealing with from our questioning, do you
find the drafting itself adding to your diYculties, or Lord Wakeham
is the drafting clear and simple? 66. A bona fide person?

(Mr Knowles) Speaking in terms of VAT the (Mr Knowles) A bona fide person, plus VAT. That
drafting has been clear. It has left a number of person, believing it is a legitimate purchase, then
questions but those are in the way it is going to be claims back that VAT but the person who originally
dealt with in practice. imported those goods or acquired those goods and

charged the VAT on them does not account for the
tax and does not give the tax that has then been paid
to it over to Customs & Excise.

Lord Newby

62. I had a question about the scale of the problem
Chairmanwhich these measures are seeking to address. The

background notes to both Clauses 17 and 18 are 67. How do they get away with that?
phrased similarly and say that both these measures (Mr Knowles) They disappear.
are intended to help tackle Missing Trader Fraud 68. Oh, I see. So it is not a legitimate business
that cost the United Kingdom between £1.7 and sitting there?
£2.75 billion in 2001–2, so these two provisions deal (Mr Knowles) It is a missing trader fraud.
with part of that £1.7–2.75 billion. Is it possible for
you to give any estimate whatsoever of what
proportion of that fraud might be eVectively tackled Lord Barnett
by these two measures? Are we dealing with measures

69. It is tax evasion, not avoidance.that potentially can bring in hundreds of millions if
(Mr Knowles) Absolutely. Yes, it is.not billions to the Exchequer, or are these dealing

with small parts of that bigger problem?
(Mr Knowles) I do not know where Customs have Chairmangot the data from, but I would be surprised if these

70. I am now the person. Why am I dealing with aparticular two measures in Clauses 17 and 18 added
missing trader? Where did I ever get my contact withup to that amount of tax because I would ask the
this missing trader?serious question as a taxpayer why that had not been

(Mr Knowles) At that point in time you do notaddressed before, but I think it must be only part of
know they are going to be a missing trader. It maythat particular campaign.
well be somebody that you deal with on a small level
to start with and then there is this golden opportunity
that comes through. Looking at one of the more
extreme examples, that particular business thenLord Wakeham
comes to you with an absolutely wonderful

63. A pretty good question would be, would it not, opportunity so that you then bite on that
how they got to that estimate in the first place? opportunity thinking that you are on to an absolute

winner. You pay over your money, in all good faith,(Mr Knowles) Absolutely.
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including the VAT that has been charged to you, and comes to me and says, “I have got this great deal, it
is end of line, and it is 17.5 per cent cheaper thanyou then sell on in your own supply chain, but that

person you thought was legitimate has in fact now anybody else”—
disappeared and absconded with the money. Chairman: Do not use 17.5 per cent or everybody

will guess!71. If I am Customs I would say to you, “If you did
that, you are having me on here. You were doing a
small amount of business with this person who

Lord Newbylooked okay; he now comes up with a totally diVerent
scale of things and you did not ask any questions”. 77. 10 per cent cheaper then, a round figure, and I

(Mr Knowles) I think that is where we get into the do not know a tremendous amount about the
grounds of what it is reasonable to ask. computer market and I think, “Well, that sounds a

jolly good deal and I will do that”. Is that not the kind72. Yes, and as devil’s advocate to me Customs
of circumstance in which Customs might come to mesound right and your criticism sounds wrong.
and say, “A reasonable person should know that this(Mr Knowles) I did start oV by stressing it was an
is virtually a perfect market and therefore, if anybodyextreme example but most certainly, as you move
is selling it to you at 10 or 15 per cent less thaninto more and more of these types of activities, you
everybody else in the market, there must be fraudmay well find yourself literally—and again it is one of
going on”?those things where I think nobody would disagree

(Mr Knowles) That is the concern in that, firstly,that it is abject fraud—the unwitting party in that
you are having to prove that you did it in allchain.
innocence and, secondly, you have carried out all of

73. Then what you are describing happens much the reasonableness checks, but to have to continue to
later on? do that in uncertainty, or in an uncertain world, and

(Mr Knowles) It may then be sold on down. then having to go potentially to a VAT Tribunal to
prove it is, I would suggest, onerous on business.74. So your worry is not about the first idiot but

Lord Wakeham: The way we have discussed it herethat there are several of us later on and eventually it
is, in a sense, an infinitely less sophisticated way thangets to me, and you are saying that Customs would
is likely to happen. In other words, these traders whosay to me, “You ought to have known several stages
are doing it will not be conducting a wholly illegalback down the supply chain that this was going on”,
trade—they will be conducting probably a 90 perand you are saying, if I get it right, that I can say,
cent legal trade but will get hold of some supplies“Well, that is very unreasonable of you. I am several
which they will sell as if they pay VAT which theytransactions down the line”?
have no intention of paying VAT on, and so the(Mr Knowles) Absolutely.
customer, the man who might subsequently be

75. But what I do not understand is why I would challenged as to whether he is reasonable or not, will
not win on the reasonableness grounds, because I have been faced with the fact that he is dealing with a
would accept that it is reasonable for me to have supplier of goods, the bulk of which the supplier has
asked about my direct supplier but I think it is behaved perfectly reasonably about.
unreasonable for me to ask about someone eight Lord Sheppard of Didgemere: Maybe for some
chains back. Why would Customs not remotely period of time.
accept that? Given any definition of reason, and we Lord Wakeham: Yes, included in which are some
do not have to go back to Aristotle, that is so he has bought on the side which he has not paid VAT
reasonable that I cannot see where the problem is. on, so it is absolutely vital that this reasonableness

(MrKnowles) I would agree if that were reasonable element is dealt with in a proper and sensible way.
and one was therefore certain that that was going to Chairman: We are not in disagreement on that; we
happen, but it is basing that on this statement of are in disagreement as to what might be expected. I
practice that is where the anxiety stems from. It needs was brought up to believe by my father that if I am
to be made clearer within the legislation in which ever oVered an unusually good deal, then I must
circumstances it would apply, or perhaps Customs & assume the trader is a crook!
Excise could agree that, providing certain tests or Lord Oakeshott of Seagrove Bay: That is not a
checks were made in the normal course of events and good business attitude!
where they were met and established and found to be Lord Wakeham: The point is that the purchasercorrect, then they would not take action in those may be oVered an absolutely straightforward andcircumstances. It is looking for that certainty. reasonable deal and there may not be anything

special about it.76. You are being very helpful because what you
are arguing is not remotely that Customs is wrong in Chairman: I understand. I think the witness has

made it clear.trying to crack this problem but that you are simply
concerned about the reasonable test and its Lord Barnett: In the mobile phone industry, for
relationships? example, is it not also clear that there are grey areas

in the sense that there are all kinds of low prices at(Mr Knowles) Absolutely.
times that are almost below anybody’s cost, and thatLord Newby: Just to clarify, presumably the kind
is the kind of grey area which the purchaser could notof situation we are talking about and why the
conceivably know about because it changes on a day-reasonableness test might come in is that I buy some
to-day basis?computer equipment which is 17.5 per cent cheaper

than anywhere else in the market, and there are 25 Lord Newby: And that particular business is also
one that trades if not on a European then a globalsuppliers of this bog standard PC, but this chap
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basis because the phones are interchangeable, and but there are two main issues: cheque clearance
delays and late payment generally. These two aretherefore you may well have a price that is supported

by manufacturers in one country but not in another, being brought in together and solved, or intended to
be solved, by requiring electronic payment by largeso you purchase cross-border.
companies—those who employ more than 250 staV.
However, if we separate these two, cheque clearance
and late payment, I am not sure that it is necessary toLord Sheppard of Didgemere
go as far as this. First of all, if the due date of

78. Is there anything else you would like to payment was not when the cheque is received but
mention to us that you have a burning passion about? when the funds are cleared that would seem to deal

(Mr Knowles) Clause 19 onwards on vouchers with the problem. Section 70A of the Taxes
again is one of these areas of uncertainty in that the Management Act says it is the date of receipt of the
rules were introduced at 1.30 pm on 9 April when the cheque which is the date of payment, and that came
Chancellor sat down, as it were, after a six or seven in only fairly recently—I think it was 1996—with
year consultation period. From representing our self-assessment for companies. So if that was
clients and from the questions they have raised with changed to the date of clearance of funds in the
us, those in the mobile phone business and those in normal process, that would seem to deal with the
the normal face-value voucher business find that that cheque clearance problem. Late payment could be
six or seven year process was eVectively ignored and dealt with by interest or penalties or both, so I am not
deals that they thought had been done with a six sure that requiring electronic payment intended from
month interregnum to allow business to change their April of next year is necessary to meet the problems
commercial situations were ignored. Then the rules which are set out in the Regulatory Impact
were introduced, as I say, immediately and created Assessment. If we could have those two relatively
turmoil in the market place because business was simple measures to deal with the problems we would
being done on an agreed basis with contracts in place, have shorter primary legislation, but the primary
and then to impose VAT immediately was to change legislation is laying the bones of the secondary
the commercial world immediately. legislation and we could have much shorter

secondary legislation as well. I believe, of course, that79. And are there examples of that in this Bill?
e-payment, electronic payment, is to be encouraged(Mr Knowles) The big example of that is on face-
and the government’s policy in that is entirely rightvalue vouchers legislation which is where it is having
but the case for making it compulsory I do not thinkan adverse impact. Indeed, many of our clients and
has been made. I would add that in the RIA there isbusiness in general were stopped from eVectively
mention of fraud, abuse and delays but no mentiontrading for a minimum of ten days whilst they
of how prevalent they are, so I am not sure that it isworked out just what they thought it meant, and I
a proper Regulatory Impact Assessment in any case.would suggest that that situation came about because
That is the first general point I would make. Theof an immediate imposition of the rules rather than
second one is that the maximum proposed penalty issome form of period of easement to allow people to
disproportionate. One has to scratch one’s head inchange for commercial agreements.
looking at Clause 201 and also in the explanatory
notes to work out how the maximum penalty is
calculated. You would think from looking at ClauseChairman
201(9)(a) that the Revenue could charge 10 per cent

80. That is fascinating. Lastly, one of the topics on any payment which is late by as much as a day,
that we are interested in, at least I am, is the electronic which I think my Lords would agree is on the
payment question which I think you alluded to at excessive side, but in fact if you look at the
least once but which, Maurice, you did not include in explanatory notes and the RIA together I think you
your two documents. come to the conclusion—but it is still not clear—that

(Mr Parry-Wingfield) No, because I did not have it is 0.83 per cent penalty for any given month in
your list of questions, but I am very happy to speak which there is a late payment, and that applies for
about it. every month for which there is a late payment, so that

would come to a maximum of 10 per cent for a year.81. The word “electronic” is always a turn-on for
That is how I interpret it anyway. Whether that isme, so if you have any comments in terms of the
correct or not I cannot be certain but I think that iswhole future of how the whole tax system might
probably what is intended. I do have to say that I findemerge, I would like to hear them.
that 0.83 per cent penalty on a payment which is(Mr Parry-Wingfield) I certainly do have
consistently late by one day can be regarded ascomments, my Lord Chairman. First of all, there are
excessive because it is an annualised rate of 10 perrather surprising sorts of rationale for this provision
cent but just for being one day late. Now, I doin Clauses 201 and 202. We do not find them in the
appreciate that it is not interest but a penalty, andprovision itself in the Finance Bill or in the
penalties are meant to deter, but there can be all sortsexplanatory notes but we find them in the Regulatory
of innocent reasons why the payment is late,Impact Assessment, which you would have thought
including an error in the electronic payment system,would be working out the numbers rather than
and it does look as though these penalties areexplaining why it was being done. However, there it
automatic—and going up month by month—andis, and what it says is that it is to ensure payments of
that seems very harsh.PAYE and NIC are prompt and secure and to

eliminate the cash flow costs of postal delays and 82. It takes us back to Mr Quinlan’s point about
the thirty days and all of that—that if there arecheque clearance. Now, that is perfectly reasonable
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Chairman contd.]

penalties then involved in any form you end up with practice be more fair, but the impression I get from
reading the explanatory notes and the RIA is thatenormous penalties relative to the time code. I

assume if you have got it wrong on stamp duties there they are meant to go up on a fixed basis to reach 10
per cent after 12 late payments.are penalties involved there as well?

(Mr Quinlan) There are, indeed, but in fairness to Lord Wakeham: I was in the Treasury when the oil
companies used to take their petroleum revenue taxthe draftsmen and the Revenue they are not that

substantial after 30 days. They start being tax-linked to the Shetland and Orkney islands and post them on
the last day with Second Class stamps on, sometimeswhich makes them substantial only after twelve

months from the end of that period. for as much as a billion pounds, so the Revenue have
a point!83. I take it that it is the “mandatory” bit that is

troubling you on the electronic side?
(Mr Parry-Wingfield) Yes. Chairman
84. Clearly a modern business of any size ought to 87. Gentlemen, thank you very much for an

be electronic? immensely helpful session. You have been
(Mr Parry-Wingfield) Indeed, and if the particularly tolerant of us and, as a teacher myself, I

requirement was that the funds should be cleared on know what it is like to deal with not the best students.
the due date that would be an encouragement to use You can get irritated, and you did not remotely!
either CHAPS or a full electronic system. (Mr Parry-Wingfield) But you are students who

Chairman: That is certainly worth reflecting on. are obviously learning very fast.

88. To end with the plea that I started with, if you
have any further thoughts and you can get them to usLord Newby
in time for us to be able to use them we would be most85. At the moment people might be paying their obliged, but this has got us oV to a very good starttax by cheque. If they are late by a day, are they and it will help us to terrorise our next witnessesrequired to pay a penalty of 0.83 per cent? slightly more who will then think we understand(Mr Parry-Wingfield) There is no interest on late these matters a little bit more! Thank you very much.payment and there is no general penalty provision (Mr Parry-Wingfield) Not at all. It has been aeither. If somebody was consistently late in payment pleasure.then enforcement provisions could be applied but

there is not a specific penalty like this.
Lord Newby: So this is new and stricter?

Lord Wakeham

86. The Bill does not say that this is what they will
be: these are the maximum figures.

(Mr Parry-Wingfield) Well, it does say
“maximum” and one hopes the Revenue will in

Supplementary memorandum by Deloitte & Touche

1. Some Further Uncertainties Arising From the Drafting

Clause 43(4), (5) “purchaser”

The purchaser is liable for SDLT. “Purchaser” is defined so as to include a person who is a party to the
transaction even though no consideration is given by that person.

Presumably, this is to catch the transferee company on a transfer for no consideration under the connected
company rules in clause 53. It is diYcult to envisage other circumstances in which a liability to SDLT can be
intended. To clarify the position, the proviso to clause 43(4) should be deleted and (5) should say that a person
is not treated as a purchaser unless he has given consideration for the transaction or is to be treated as having
done so by specific provision in Part 4.

Clause 44(4), “substantially performed”

The point at which SDLT first arises on a contract that contemplates completion by formal transfer or lease
is the earlier of substantial performance or completion. Substantial performance can occur, inter alia, when
a substantial amount of the consideration is paid. There is a similar test under section 115 of the Finance Act
2002 and guidance has been issued to the eVect that the Revenue will regard the provision of 90 per cent or
more of the consideration as substantial. For the sake of clarity, this percentage should appear in the
legislation.
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Clause 45(3), sub-sales

This provision is intended to catch both sub-sales and the assignment of contracts for land. The example
given in the Explanatory Notes is of assignment but the application of clause 45(3) to sub-sales is unclear.
The intention seems to be to tax each contract as a separate transaction (eg, with a sub-sale, A sells to B for
£1 million paying 10 per cent deposit and B sells to C for £1.1 million with a 10 per cent deposit, B pays tax
on £1 million; C pays on £1.1 million) but the formulation of clause 43(3) appears more convoluted than it
needs to be for this. Read literally, one would take the £900,000 unpaid under the first contract and add the
£1.1 million price on sub-sale, so C would pay tax on £2 million! That cannot, one hopes, have been intended.
So to make sense of it, one is obliged to take a view of the money flow on completion rather than the
consideration stated in the contracts—B asks C to transfer funds to A in the sum of £900,000, being the
balance payable under the first contract, and for the remainder of the price on the sub-sale to himself, being
£200,000 (less the deposit paid by C). Adopting a rule which makes sense for assignments (because it does
not double count the deposit paid under the first contract in the way demonstrated in the Explanatory Notes)
therefore complicates things for sub-sales.

Clause 43(3) should be confined to assignments. A simple rule should be inserted for sub-sales.

Clause 46(2), Options

This clause should make it clear that, although it is intended to catch an option under which the holder has
the right to elect whether to call or put the land itself or cash it out, it does not apply to a pure cash settled
derivative. A cash settled derivative is not a right in or over land, is therefore outside the definition of
chargeable interest in clause 48 and is not otherwise caught by this legislation.

Schedule 7, paragraph 2—disqualifying “arrangements” for group relief

Group relief is of vital importance to business. The conditions for group relief in paragraph 2 prevent the
application of group relief where there is no mischief and therefore no justification for denying relief, as
where—

Literally, there will be disqualifying arrangement under paragraph 2(1) if an arrangement is in place for a
reconstruction that itself will benefit from relief under Schedule 7, paragraph 7 and will not trigger a clawback
because of paragraph 4(6).

Similarly, such an arrangement will exist if the transfer is to a subsidiary of another group company that
is not above the vendor (companies A and B are sister subsidiaries under the Parent company; B has a
subsidiary, company C; A transfers property to C; B controls the purchaser but not the vendor and group
relief is denied).

There will be a disqualifying arrangement under paragraph 2(2)(a) if ordinary bank borrowing is involved
but, again, there is no mischief.

The same issues arise under existing legislation but are ignored in practice by the Inland Revenue—because
there is no mischief, relief is allowed. The Revenue read “arrangement” purposively in this context as an
arrangement for the avoidance of stamp duty. However, the application of group relief would be much clearer
if the definition of arrangement in paragraph 2(5) were to be amended by inserting “for the avoidance of tax”
immediately before the semi-colon. A similar amendment should be made to the definition of arrangement
in paragraphs 3(4), 4(8), 8(5), 9(5) and 11(6) of Schedule 7.

Schedule 19, paragraph 3(3)

Where there is an original contract before Royal Assent, a sub-sale after Royal Assent and the property is
transferred to the sub-purchaser on completion on or after 1 December 2003, it is not clear whether paragraph
3 brings the original contract into charge under clauses 44 and 45. If it does, the application of SDLT is
retrospective and unfair. Although the usual transitional provisions will not preserve a pre-Budget treatment
for contracts in the event of sub-sale, this does not ordinarily aVect the original purchaser because of the
present relief for sub-sales (the contract is not chargeable and the price under original contract is disregarded
in calculating duty on the transfer: Stamp Act 1891, s58(4)). Under SDLT, sub-sale relief is eVectively
abolished by clauses 44 and 45.

To make the absence of any retrospective operation clear, a new sub-paragraph (4) could be added to the
eVect that nothing in this paragraph shall be taken to impose stamp duty land tax on a transaction embodied
in a contract executed on or before the first relevant date in the event of a sub-sale by the original purchaser
on or after that date.
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2. Regulation Making Power that has the Potential to Expand the Tax Base Without Sufficient

Oversight and/or to Impact Adversely on Accessibility or the Administrative Burden for Taxpayers

Clause 50(2)

Treasury power to amend and expand the provisions in relation to chargeable consideration.

Clause 90(3)

Revenue power to confine ambit of right to defer payment of tax (the absolute discretion conferred on the
Revenue in this regard in the draft legislation was criticised in Consultative Committee and yet we may still
see it in regulations).

Clause 102

Treasury power to tax open ended investment companies in the same way as unit trust schemes (OEICs
are no longer new and the relevant provisions should be in the Bill).

Clause 109

General Treasury power to amend the SDLT legislation in its entirety, subject to the proviso that rates
cannot be changed but including the power to alter the description of transactions that are to be charged at
an existing rate.

Clause 112

Treasury power to amend the charge in respect of leases and the threshold for rates for other transactions
before 1 December.

9 May 2003
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MONDAY 12 MAY 2003

Present:

Hogg, B. Paul, L.
Jones, L. Peston, L. (Chairman)
Newby, L. Roll of Ipsden, L.
Oakeshott of Seagrove Bay, L. Sheldon, L.
O’Cathain, B. Wakeham, L.

Memorandum by Ernst & Young

Stamp Duty Land Tax

Introduction

We are pleased to have the opportunity to propose issues for investigation by the Sub-Committee. We
believe that the Sub-Committee should look closely at Stamp Duty Land Tax, which is eVectively a
completely new tax. The replacement of stamp duty with a new tax provides an important opportunity to
improve the clarity and simplicity of the UK tax system; unfortunately as currently drafted the legislation
fails to grasp that opportunity.

As requested the comments which follow are brief and are limited to technical issues of administration etc.
Ernst & Young would welcome the opportunity to give more details.

Clause Comments

N/A Under the stamp duty rules it is possible to obtain certainty that suYcient tax is paid,
by requesting “adjudication”. The new rules contain no equivalent facility, implying
that the amount of tax paid could be challenged long after completion of the
transaction. In our experience in dealing with the property market, certainty is
imperative for commercial transactions. Without this, the value of property interests
as security for financing, for example, may be impaired. A system allowing for
binding post transaction ruling/adjudication is therefore essential. In our view, a
system for binding pre-transaction clearance is also desirable.

Clauses 87 and 90 Clause 90 provides for arrangements to pay tax by instalments, the apparent
intention is that the payment of tax should be linked to the payment of instalments
of consideration. The restriction to cases where an instalment falls at least 18 months
after the original transaction appears arbitrary—why is a delay of 12 months in
payment of consideration less deserving? However we are more concerned about the
interaction between Clauses 87 and 90. If payment by instalments is agreed, interest
on unpaid tax only runs from the date on which each instalment is due. However if
the taxpayer fails to agree instalment arrangements with the Inland Revenue
(perhaps for example out of a mistaken belief that the contingency will not occur and
the further amount will never become payable) and if that further amount does in fact
become payable two years later it appears that the absence of any agreement relating
to instalment payments will lead to interest being charged on the additional stamp
duty from the date of the original agreement. This is manifestly unfair. To correct the
inequity we propose there should be a facility for retrospective agreement of
instalment arrangements or (and from the taxpayer’s viewpoint, this would amount
to a simplification) the automatic application of instalment arrangements,
presumably with a disapplication where an avoidance motive is present.

Schedule 10 para We submit that the requirement to keep records for a period in excess of six years is
9-11 and Schedule 11 unduly onerous when dealing with private house purchases. In our view the normal
para 4 approach for such a purchase should be that the taxpayer is required to lodge details

(and papers) with an appropriate agency (Inland Revenue, Land Registry,. . .) and
to have no ongoing record keeping obligations. The majority of purchasers of private
houses in this country have no contact with the taxation authorites beyond suVering
PAYE tax on earnings and indirect tax on expenditure. They correspondingly have
few record keeping obligations. The imposition of a duty to keep and preserve
records over a long period, potentially long after the house has been sold, subject to a
substantial penalty for failure, appears to be an unnecessary and ultimately pointless
administrative requirement.
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Clauses 76 and 86 These clauses provide a time limit of 30 days to make a return and pay the tax. This
is a very short timeframe for making a return under a new and complicated tax. The
provision in clause 76(2) permitting the Inland Revenue to shorten this period
appears wholly unreasonable.

Clause 82 This allows the Inland Revenue to treat a return as not having been made if the return
is lost or rendered illegible, no matter who is at fault, with penalties flowing in
consequence. The Stamp OYce has a poor record in relation to loss of documents,
so such a provision is inherently unjust.

Clauses 87 and 89 It is intended to maintain the “non deductible/non taxable” approach to interest. In
the context of commercial transactions, this runs counter to the idea that interest (as
opposed to penalties) is no more than commercial restitution for the loss of use of
money. It seems likely that businesses purchasing property either on a frequent basis
or under complex arrangements will find it impossible to make the correct stamp duty
payments within 30 days of each transaction. This situation is analogous to that
relating to instalment payments of corporation tax where the impossibility of correct
payments is recognised through rendering interest on under and overpayments
deductible or liable to tax as appropriate. The idea of taking interest payable to or
by the Inland Revenue out of the tax net does not appear to fit comfortably with a
modern tax.

28 April 2002

Further memorandum by Ernst & Young

VAT

Introduction

We are pleased to have the opportunity to propose issues for investigation by the Sub-Committee. As
requested, we have focused our comments on Clauses 17 and 18 of this year’s Finance Bill. These clauses
deal with:

(i) the extension of the powers of HM Customs and Excise (“Customs”) to require security where they
consider the involvement of a business in a supply chain poses a risk to the revenue; and

(ii) the imposition of joint and several liability for unpaid VAT of another trader.

Both clauses took eVect on 10 April 2003, the day immediately after the Budget. Both measures are
intended to target specific industries where there are significant sums of VAT being lost to the Exchequer
through the operation of what is commonly known as a “carousel” fraud, which typically has infiltrated the
computer and mobile phone industries. We recognise the need for Customs to do all they can to stop such
fraud and adopt such means that are required to achieve this aim. Our concern is that companies involved
in legitimate business could suVer from the over-zealous use by Customs and Excise of the legal powers they
have been granted. As requested, our comments on this matter are brief and have been limited to highlighting
the potential administrative impact on business.

Clause Comments

Clause 17 In order to recover VAT which a company incurs in the course or furtherance of a
business, it must hold a valid VAT invoice to support its claim to deduct the VAT
which it has been charged. Clause 17 inserts the requirement for “other information”
to be made available to support the claim, should Customs request this. The inference
is that should Customs request the provision of such “other information”, which is
not in itself defined in the clause, the claim to deduct the VAT will be disallowed by
Customs. We are concerned that businesses will be required to spend inordinate
amounts of time trying to ensure they have all possible supporting information to
evidence to the claim to VAT, the VAT to which they have an entitlement to claim
if the supply they have received is bona fide. In many instances, Customs do not
inspect the records of a business on a regular basis and they may find themselves in
a position of having to locate “other information”, which is in addition to the VAT
invoice, up to three years after the transaction first took place.
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This clause also gives Customs the power to require a taxable person to provide
security before they authorise the repayment of VAT which is due to them. Again,
these measures are targeted at the same aforementioned industries and it is hoped
that their powers are used sparingly. Our concern is that the pressure on Customs to
stem the loss of revenue from carousel fraud will be such that they may impose their
power in situations where they are not warranted, leaving an innocent business in the
position where, in order to reclaim VAT on bona fide purchases to which it is entitled,
it incurs a significant financial cost in providing a guarantee to Customs. Whilst a
business has the right to appeal the decision to an independent VAT Tribunal, the
process is time-consuming and costly. In the meantime, the business has either not
received the refund of VAT from Customs or has had to bear the financial cost of
providing the guarantee in order to receive the refund.

Clause 18 This clause introduces the concept of joint and several liability to a trader involved
in a supply chain comprised of selling either mobile telephones or computers, where
a trader further up or down the supply chain commits a carousel fraud and
disappears with a significant sum of VAT. Our concerns are:
— The recent Tribunal decisions of (Bond House Systems Ltd (MAN/02/534) and
Optigen Ltd and Fulcrum Trading Co (UK) Ltd [(LON/02/961) and (LON/02/1010)]
stated that businesses that are engaged in carousel fraud are not in business for VAT
purposes; therefore, any VAT which is charged is not input tax and hence cannot be
recovered as input tax by the recipient. Why do Customs need this concept to be
further enshrined in VAT legislation when they have the Courts support?
— The mobile telephone trading industry is a very fast moving sector where the
value of the mobile phones can fall quickly and significantly, especially when a new
model is introduced. Deals usually have to be signed quickly, often within hours, and
bona fide businesses could find themselves innocently caught up in a carousel fraud
because they did not have the time to complete the checks that Customs expect them
to undertake. The bona fide company faces the diYcult position of delaying
completion of the transaction whilst these checks are undertaken, running the risk of
losing the deal to a competitor, or proceeding with the deal with the risk that a
carousel fraud takes place somewhere down the supply chain, leaving them jointly
and severely liable for the VAT debt.
— The clause increases the barriers to new entrants to the industry. No bona fide
company will want to do business with a company that has been trading for one or
two months.
— The legislation provide no disincentive to the fraudster to conduct its evasion of
VAT. The measures are targeted at business who happen to be in the same supply
chain, some of whom will be innocent parties.
We believe the carousel frauds can be eliminated very quickly by introducing a self-
supply scheme, similar to that which was successfully introduced to supplies of gold
a few years ago when gold was the commodity used to perpetrate the carousel fraud,
to stifle such fraud. In brief, rather than the purchaser paying the VAT charged to it
by the fraudulent supplier to their supply the purchaser instead pays the VAT directly
to Customs on its VAT return and reclaims the VAT charged to it on the same return.
No money changes hands and the fraudster is starved of the VAT cash flow that
allows him to benefit from the fraud.

8 May 2003

Examination of Witnesses

Mr Kevin Griffin and Mr Graham Gunning, Ernst and Young, examined.

a semi apology, we are definitely neither expert norChairman
pretend to be experts and we are entirely in your
hands, you really have a teaching job. Every so often89. Good afternoon and welcome. Like all of our
I shall have to ask you to explain what you have justdeliberations on this subject all of our witnesses are
said so could you just explain it an easier manner. Inew to us, and what we are doing is entirely new.
think you are aware of our remit, and since it is veryFirstly I thank you both for coming and producing

the documentation you have, particularly in the well defined I must ask you to keep within it. If you
do drift out of it you will hear me saying it is outsideshort notice you have had. We ourselves are working

under considerable time restraints and therefore our remit. One last remark, and then I will ask one of
my colleagues to start this, are you both completelyessentially what we get from our witnesses now is

what we get, it is not one of those occasions when we separate in the sense that what one of you knows
about the other does not, and vice versa?will have them back again and get it sorted. This is
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(Mr GriYn) I think that is a fair comment. 93. Are you taking action between now, 12 May,
and the end of June to consult as actively as possible90. Normally we would ask our witnesses to join in so there could be a chance for amendments to go intobut in this case that would not work very well. the Finance Bill?(Mr Gunning) Definitely not, no. (Mr GriYn) Yes.Chairman: We will rely on you to know who is to

94. Are you getting co-operation?answer the question.
(MrGriYn) Yes, we are. We have certainly spoken

to staV at the Stamp Duty OYce, the senior technical
staV, on some issues and, yes, they are prepared toBaroness Hogg
listen. They have invited us to send a written

91. I wonder if I might start by asking you about explanation of the points and they are prepared to
the consultation process, its appropriateness and come back and talk to us.
adequacy in respect of the elements of this Finance
Bill and on-going matters?

(Mr GriYn) If I can speak, first of all, from the Lord Newby
Stamp Duty point of view, that is my particular

95. I have two questions, first of all would it, inspecialism, there has been a very large consultation
your view, have been preferable if you had seen draftexercise going on over the last 18 months over the
clauses? You had consultation in the autumn but youmodernisation of Stamp Duty. In my view the
did not then see the Revenue’s response to theprocess that has been adopted is largely appropriate.
comment until you saw the Finance Bill. From yourI think it is very reasonable to say that the Inland
point of view would it have been a more satisfactoryRevenue cannot be expected to know all of
position to have been able to see what is now in theintricacies of the markets that are going to be
Bill and to comment on it still in the draft form?impacted by a further tax. I am quite convinced that
Secondly, given that this is not the first time you havethey have learned a great deal from the consultation
been dealing with the Finance Bill what is yourprocess and this has informed the drafting of the
experience of actually achieving change in thelegislation. I think an example of that was the draft
Finance Bill between its publications and Royallegislation issued in November last year, which had
Assent?some points that really did not work in there, in

(Mr GriYn) We did see a lot of the clauses in draftparticular perhaps what is now clause 47 relating to
form, because a lot were issued in November of lastexchanges of property. The original draft did not
year, and we were able to comment on those andappear to work as intended and they have responded
achieve some changes. It would have been very usefulto the replies they got through the consultation
to see all of the other clauses in draft form at thatprocess and the new draft does work. The answer is
point in time. My experience of getting changes tothat has been a very useful, a very good part of the
Finance Bill clauses otherwise is quite limited. I amprocess. A diVerent question is whether it is
a stamp tax specialist and we have had quite a lot ofadequate. I would say so far it is not and there is
changes on Stamp Duty, but they have been largelycertainly space for a great deal more consultation
anti-avoidance provisions. We do appreciate whatbefore these rules become cast in stone. I think the
the clause is aiming at but we have not really hadpublication of the Finance Bill was the first
much ground for saying we want to see that changed.opportunity many of us working in the profession

had to see some very important new rules. We do
have quite a lot of things we would like to say on

Lord Sheldonthose new rules and the time is now very, very short.
I think the process could be a little better 96. Is confidentiality an element here? Sometimes

Chairman: Let us pursue this is little bit. there is limitation on consultation because of some
aspects of confidentiality, would you rule that out—
perhaps sometimes confidentiality is misinterpreted
by the Inland Revenue—is that something that youBaroness O’Cathain
would rule out completely?

92. Is it not the case that you have until 1 (Mr GriYn) I am not completely sure why theDecember to do this? That was certainly our legislation should be confidential at the draft stage,information before. If that is so is there not an unless it is directed at particular avoidance devicesopportunity now to consult on the remaining bits which the Inland Revenue wish to stop. I do notthat were not actually subject to consultation and think I would argue that they should be inhibitedhave now appeared in the Finance Act? from doing that in any way. The concerns that we do
(Mr GriYn) There is certainly an opportunity for have with some of the clauses now published are not

more consultation. The new rules come into force really related to avoidance, they are related to
mostly on 1 December, or at least that is the expected administration.
date, so we do have until then. The Finance Bill will Lord Sheldon: Thank you.
presumably become an act round the middle of July,
so if we are to influence the content of the act itself we
do only have until then, or probably a little bit less. I

Lord Wakehamthink it is that which is causing us some concern, it
means that any changes after that will have to be 97. You said that you had had a good degree of

consultation and that was helpful, the Bill came outmade in the following year’s Finance Act or through
regulation. and you were still worried that some of the things in
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the Bill are not sensible and practical. You have Chairman
kindly sent us some written evidence, I just wonder 100. That first one.whether there were areas in the Bill that have arisen (Mr GriYn) That first one, that point at which thethat we do not know about that you are unhappy tax becomes payable.
about. I wonder if you can tell us about the areas

101. If you get it right the first time my point holdswhere you are unhappy?
even more strongly. If you were asked: “Can we have(MrGriYn) The notes that I sent through certainly
another copy?”indicate most of the areas that we are concerned

(Mr GriYn) It is slightly—about. There is in fact one particular one that is
missing from there, there seems to me to be a piece of 102. I am trying to learn.
unnecessary administration that is going to be (Mr GriYn)—more than a copy. What would
required, and that is the automatic requirement typically happen is that the principle commercial
where a transaction is economically completed terms would all be agreed and you would be in a
before it is formally completed that there should be position to be able to calculate the tax that is due,
two returns made to the Stamp OYce, one at the then there would be various other lesser terms that
point of economic completion, because that is when would still be subject to negotiation, arrangements
the tax bill arrives, and the second one at the point of for an inspection of the property, that kind of thing,
completing legal documents. I can see that the desire at which point once the documentation is signed up
there is to make sure that when it is finally completed then you have to go and get another signature on
it is exactly as was envisaged at the first stage but to another return to send in with that document, even

though it achieves no change in the total amount ofautomatically require two returns in that situation
tax payable. What I would prefer to see is that thatwhen in commercial transactions it is very, very
second return is only required if there is a change infrequently the case that the commercial completion
the amount of tax payable as a result of completion.of a transaction happens some time before all of the

Chairman: Lady Hogg, it is not your job to ask thedocumentation is finally sorted out does seem to me
questions.to be a particular piece of administration that I am

Baroness Hogg: It is my job to hold you in checkdoubtful of its real value. That is one thing missing
when you are not seeing the point sometimes!from the submission.

Chairman: What intrigues me is the assumption
that the taxing authorities are ignorant or willfully
going out of their way to make mistakes, are you
implying that they are being unreasonable? I do notChairman
take it for granted that they are wrong and you are

98. In the world that we live in of the photocopier, right, if I can put it that way.
so what! A copy document can be sent to them the
second time. Why is this a matter of any importance
other than some tree in the Amazon forest gets cut Lord Wakeham
down?

103. I would have thought arising from that the(Mr GriYn) There is a requirement, it is a formal
thing I would find diYcult—and you tell us whetherrequirement that a return should be sent in, so
this is right or not—is this inability to get ansomebody is responsible for presumably signing that adjudication. Over the years the Inland Revenue hasdocument, ensuring that it gets to the Revenue, with moved step-by-step to being able to get clearance forsurrounding penalty provisions for failing to do so. some much more complicated things and here on the

Chairman: They do it. Why is that a big question? face of it we appear to be moving away from certainty
Baroness Hogg: You cannot just photocopy, there to a degree of uncertainty. I would have thought that

will be all the issues of re-checking to see if everything was a worry. You tell us.
is still correct. (Mr GriYn) I think that is a major problem.

Chairman: It might have been wrong, so then there Commercial property transactions proceed on the
is a very good reason for doing it. basis of certainty as far as possible, then appropriate

Baroness Hogg: You never get certainty, so why warranties and indemnities from the other party
do you not have a return every week? wherever necessary. Where a transaction, perhaps a

Chairman: I can see the fundamental questions fairly complex transaction, is being undertaken
that can arise and then I see the case that you arrive involving the granting of leases and sub-leases, where

there might be a possibility of genuine doubt as toat and there seems to be a niggle.
how the law applies at the moment under the presentBaroness Hogg: There are real costs associated
Stamp Duty regime there is the ability to send thewith it.
documents to the Stamp OYce and to say, here are
all of the facts, full disclosure, this is our view as to
what the Stamp Duty should be, we ask you to
adjudicate, then the Stamp OYce has theLord Newby
opportunity to ask any questions they want to and

99. If you had to submit one as opposed to two come to a conclusion. Once they have adjudicated
which would it be? the mouth of the Revenue is shut forever. Those are

(MrGriYn) In order to fit in with what the new tax the words that appear in the manual. Therefore it is
is intended to achieve it would have to be at the point complete certainty. At the moment the Bill does not

provide any equivalent provision for new Stampof commercial economic completion.
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Duty and that means that at the very least there are they would be likely to put in or what they need to put
in, and what views you have on the regulations?going to have to be far lengthier and far stronger

warranties and indemnities in commercial (MrGriYn) We have not yet made representations
agreements. Many people are saying they require on the areas that are to be covered by regulation. I
some money to be left on deposit somewhere in case think we are relying on the fact that we do have a little
there is a problem. longer and we are still formulating what we need to

say on that.

Chairman
Lord Newby

104. Just to clarify this, you have raised this with
109. Would you expect to see the regulation inthem—this is Lord Sheldon’s point—is it that they

draft form?have not responded or they have responded and have
(MrGriYn) Yes. The Inland Revenue have told ussaid that you are mistaken?

they will issue them in draft form, they will make(Mr GriYn) We have not had a response on that
them available on the website for us to look at.particular point. That was raised as an issue in our

submissions on the first consultation. We have not
had a definitive response. Perhaps it is still being

Chairmanconsidered. There should be a clearance process.

110. On regulations we were told last year that105. I take it you are persistent on that? By “you”
there is too much regulation on this tax—we will askI mean interested parties.
you about that in a moment—what you have just(Mr GriYn) Yes.
been saying is not on that, it is about the individual

106. Fine. The other thing I got a bit lost on myself regulations per se, whether there is a lot of them or
was, you refer to the history in terms of the not, and you would like to see and be able to
consultation process and it was not clear in your comment on them?
answer, are you saying that it is more diYcult this (Mr GriYn) We would, that is right.
time and requires more consultation or that there is

111. What about the question of too many and tooless of a mind to consult this time?
little? Wewere told last week there should bemore on(Mr GriYn) I think the former of those. What we
the face of the Bill?are looking at is a whole new tax, albeit to some

(Mr GriYn) In the new stamp tax legislation Iextent based on previous tax. Changes in the past
counted that if we ignore the regulations that are forhave just been fairly minor changes in the detail. It
the Lord Chancellor’s Department to make Irequires a lot more consultation in this case.
counted 22 possible sources of regulation in the

107. You would agree with Lord Sheldon when he Finance Bill, which does seem an awful lot. I accept
said there might be confidentiality aspects, there will that because this is a new tax it is going to be quite
be aspects where they would say: “We cannot consult diYcult for the tax authority to sort out the precise
on some of these things”? incidents other than tax. I accept that leaving such

(Mr GriYn) I can see that there would be aspects things as the form of the return to be sorted out by
where tax avoidance is in point, although Stamp regulations, which presumably can be changed
Duty as a tax is perhaps a little diVerent from rapidly if the form turns out to be not the most
corporation tax because it is very specific to the appropriate, that seems to me to be quite reasonable.
particular transaction at the moment. It is true that It is inevitable there is quite a lot that will be done by
most of the tax avoiding opportunities that exist regulation. I am concerned about some of the things
under the present rules are quite widely known within that are left to be dealt with by regulation. Would
the profession. There are diVerent views on how you like me to say what they are at this point?
eVective they are and how wise it is to try and

112. Yes, please.implement them but I doubt that advisers would
(Mr GriYn) I am particularly concerned thatlearn very much about those avoidance

clause 76 of the Finance Bill gives the Inlandarrangements through the consultation process.
Revenue the power to lay regulations to shorten the
time limit for making a return. It is already quite
short at 30 days from a transaction. CompletelyLord Wakeham informally talking to somebody within the Inland
Revenue I understand they might be thinking of108. I just wanted to pursue this a bit further, if you

are going to get the Finance Bill amended, because going down to ten days or five days once electronic
conveyancing becomes possible. I am also concernedwe will persuade the Government they ought to

amend it, I think the idea of leaving it much into July about the general power in clause 109, which is to
alter various aspects of stamp tax. Clause 109is a pipe dream in terms of timing. I suspect if you do

not get something pretty practical by the middle of reproduces what is already a law on Stamp Duty and
allows the Inland Revenue to propose ways in whichJune it will be too late for the report, and changing it.

However, on the regulations of course you will have the incidence of tax should be amended to counter
avoidance. As the highest body in the land the Houselonger but paradoxically Parliament has less chance

of altering the regulations than the Commons has of of Lords is familiar with dealing with questions of
what is and what is not tax avoidance. It is fairly clearthe Finance Bill, I just wondered whether you had

made sure the Government understands your that there is a lot of disagreement over what does
amount to tax avoidance. To have tax avoidanceposition on the regulations and what you anticipate



economic affairs committee 29

12 May 2003] Mr Kevin Griffin and Mr Graham Gunning [Continued

Chairman contd.]

countered by regulation, when regulations are not Baroness Hogg
subject to the same degree of Parliamentary scrutiny 116. Would the nature of your concern be less thatas primary legislation, does leave me a little uneasy. kind of example, i.e. a change of timing that would

be relatively easy to reverse, but probably would not
fall under the heading of dealing with tax avoidance?

(Mr GriYn) No.
Lord Wakeham 117. Would it be one where in order to prevent tax

avoidance some structural change was made, and in
113. Is it a proposal that any of these can be done the if subject to revision would lead to on-going

by regulation, and they say they will confirm it next uncertainty? You are looking for some comfort on
year in the Finance Bill? That is not very diVerent major structural change, which if be made by
from what the Inland Revenue have done for years, regulation which might create a degree of
they are proposing to take anti-avoidance powers as uncertainty, even if it was done with the best of
of today and confirming it later. Is that an intentions?
unreasonable proposition? (Mr GriYn) Yes, it would certainly be very helpful

(MrGriYn) There is a sense that if these powers are to have that certainty. I know this is not an area the
brought in by regulation rather than simply Committee is looking at in terms of the law but I
announcing this will be in the following year’s think it illustrates the point. There is a clause in the
Finance Bill, it leaves me with the feeling that it will Finance Bill, clause 45, which is causing a certain
be more diYcult to get them changed, for example if amount of debate. The clause was clearly put in to
the feeling of the Houses of Parliament generally is encounter some perceived tax avoidance but it does
that it was not the right thing to be deciding or not appear it is going to catch things which are not
the correct understanding of the transaction that reasonably regarded as tax avoidance. It is causing
they were trying to counter. uncertainty in the property investment industry. I

Lord Newby: That is on the basis of Lord certainly have a client who wishes to launch a
Wakeham’s comment that it is less easy for property investment fund and they have to look very

carefully at whether they can go ahead in the light ofParliament to amend regulation.
that particular clause. This is a clause in the Finance
Bill where there is the possibility of debate and a
possibility that it will be amended to take account of
that. The Stamp OYce have indicated they are

Chairman sympathetic to this particular case and they will be
looking at ways to make sure it does not cause a114. Taking your example, that they might use the problem. If that kind of change were to be made byregulation to shorten the period. Let us say they did regulation we would not have the opportunity for

that, it did not work, is it your belief that it would that debate until the next Finance Bill, by which time
have a bad eVect? It has placed some administrative my client would not able to go ahead with their fund.
burdens on people, some documents do not get done
as accurately as they should, so why do you make the
assumption that the Revenue would not try and get Baroness O’Cathainit right by amending regulation or amending the

118. In your evidence you mentioned two clausesFinance Bill? Lots of us do lots of things that go
that you are unhappy with, clause 45 and clause 47.wrong and on the whole we say that we will get it

(Mr GriYn) I am not happy with clause 45, that isright the next time, but you are making the
the question of the incidence of tax.assumption that somehow the Revenue will not.

(Mr GriYn) On the particular point of time limits 119. In your evidence you did not mention either
I think the answer is that the taxpayer would do their of those clauses, did you?
utmost to make it work, they would be presented (Mr GriYn) Clause 45 I did not, for that
with an unreasonably short-time limit and take particular reason.
whatever action is necessary to get the return in and

120. The one you were talking about, the diYcultyto get the tax dealt with within that very short time
about unreasonable, and the definition of beingscale.
reasonable is clause 82 in your evidence here, where
are you saying: “This allows the Inland Revenue to115. That I understand. Let us assume that it is still
treat a return as not having been made if the returnunreasonable, they then make representation and the
is lost or rendered illegible” Our remit is clarification,Revenue is saying, really you have to think about
simplification and administration. This is a problem.this. Why do you assume that Revenue will not? I can
Is this a general problem with the Inland Revenue.see the pressurising bit, but that is part of their job.
This seems really pretty draconian, does it not?If it does not work why would you not make the

(Mr GriYn) I do not think it is particularly aassumption that they will continue to be
problem with other parts of the Inland Revenue.unreasonable? Is that on past experience, that this is

the sort of thing that has happened before, they are 121. It is with the Stamp OYce?
always unreasonable? (Mr GriYn) In the past there has not been any

(Mr GriYn) There is often disagreement between requirement to send in a return because of the way
the taxpayer and the Revenue as to what is that Stamp Duty has worked, the presentation of the

document to some extent has been voluntaryunreasonable.
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anyway, therefore in some sense there is no penalty Chairman
for failing to present it because if you do send a 129. Are you? I am still not clear in the case of thedocument in and it goes missing you are in a position ordinary person, it is a very important point youto find out that it has gone missing and that will be make, what records would they be keeping? Whendone without any penalty being imposed. This is the they bought the house? What else are they supposedfirst time the Stamp OYce generally have been able to keep, electricity bills, gas bills?to require returns, the returns have been required (Mr GriYn) The draft legislation talks in terms ofautomatically. I am afraid our experience is that the keeping the instrument relating to the purchase. I doStamp OYce has a mixed record in the reliability of not have the document relating to the purchase of mythe handling of documents. house because all those documents are with the

122. Do you think it is just another nice way of mortgage provider.
getting more income?

(Mr GriYn) I am puzzled over that because the
quantum of income must be quite small. Lord Wakeham

123. It depends on the level of penalty. 130. Surely that is not a massive problem. If the
(Mr GriYn) Yes, it does. mortgage provider has the document and there is an
Chairman: Like Westminster Council, who run inquiry it does not seem to be beyond the wit of man

their parking system in order to raise money. that you can ask the mortgage provider to let you
have sight or your solicitor have sight to answer the
query. It does not seem an unreasonable
requirement.Baroness O’Cathain

(MrGriYn) There are two concerns, one is that the
124. Again on the administration point, as we are mortgage provider has a responsibility towards the

specifically going to have to dwell on the clarification house buyer but not towards the Inland Revenue for
and simplification, are there any other issues under keeping the documents. If the house was sold three
that heading which we ought to be looking at? This years later mortgage provider would have no further
point that you made in clause 82 is obviously a valid interest in that.
one, are there any others?

(Mr GriYn) This is a point that I made in the
written submission at the beginning of the second Lord Newby
page, I am concerned about the record-keeping

131. Would your suggestion be that people mightrequirement in the context of private house
keep records for five or six years except in the casepurchases. I can accept that businesses already
where they sold the house on, at which point that isexpect to keep records for six years because it is a
the point at which it would be unreasonable to expectrequirement for taxes but the ordinary, private
them to keep records?individual buying a house probably normally has

(Mr GriYn) That would answer one of the mainvery little contact with tax authorities anyway and to
concerns about this, an alternative it seems to me, adiscover they have to keep all of the records relating
real possibility would be for there to be some kind ofto a house they may well have sold within that six
facility for the private house buyer to deposit theyears does seem to me—
records with someone and at that point no longer
have the sole responsibility for keeping them. It
would then be possible to set up arrangements where

Chairman at the time of purchase the necessary records—it does
say in the Bill that copies could be used instead of125. This is keeping records from the point that
originals—could be deposited with some suitableyou buy?
agency. I do not know whether that would be the(Mr GriYn) Yes.
Land Registry, or somebody of that kind, and then

126. It is not retrospective. If you buy a property the obligation to keep records would be satisfied.
you have to keep records—

(Mr GriYn) For six years.

Lord Wakeham127. You have to keep them and keep them for six
years. That is a completely new thing. 132. In what circumstances do you envisage the

(MrGriYn) It is in the context of a house purchase, Inland Revenue might want to see the documents of
yes. The average person who perhaps pays their tax an ordinary, private house?
under PAYE their contact with the Revenue (Mr GriYn) I am not sure I can see any.
authorities is limited to occasionally having to Baroness O’Cathain: It is in the Bill.
telephone to ask when their tax code is, this is then
something very new for them.

Lord Wakeham

133. In reality they might have powers to see it butBaroness O’Cathain
why in practice would they want to see it? What sort

128. Is one not supposed to keep one’s income tax of transactions can people do buying a house that
for five years? raise queries five or six years later? It does not seem

to be in the real world.(Mr GriYn) Yes, P60s and things like that.
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(MrGriYn) The only thing I can see as a possibility be required, if they are in this particular type of
business, to provide a financial guarantee to beis if they suspect fraud, they suspect that the original

return was fraudulently made and they may want to agreed with Customs to enable them to obtain a
refund for VAT due to them. The requirement toinvestigate the amounts. Apart from that I am not

sure why they could see any reason why they should provide a security already applies within VAT
legislation to companies that are registered for VAT,need to investigate.
where Customs identify a company registering forLord Wakeham: If this was a mortgage the
VAT which has a history of disappearing with tax ormortgagor would want to make sure there was no
VAT liability they do have the power to impose afraud.
security, and historically this has worked well. The
problem here is that if Customs has any element of

Baroness Hogg suspicion that a particular company may be involved
in a carousel fraud there is an additional cost to the134. Is this not a classic example where one should
innocent trader in terms of them having to arrangechallenge gold-plating? Are there major incidents of
this financial guarantee, the bank will make a chargefraud that this provision is supposed to address?
for that, and there is a significant charge. The(Mr GriYn) Certainly not in the private house
taxpayer does have the right to appeal against amarket.
decision to a VAT tribunal but that can be three
months, six months, nine months down the line and
in all that time if they have not provided a financialChairman
guarantee they will not be entitled to a refund of the

135. Is there any more we want to raise on Stamp VAT, which can be significant, in terms of cash-flow,
Duty? Are we happy to switch witnesses? Mr and that can be particularly onerous to the company
Gunning, would you like to kick oV. itself. That is my concern. It is good to have this

(MrGunning) First of all I would like to state there provision there and that allows the company to
is a problem with missing trader fraud, in particular release cash-flow but there are still additional costs in
in relation to the mobile telephone and computer obtaining the guarantee. If it is an innocent company
industry. As a taxpayer I am very pleased that that is not involved in fraud and is caught up in all of
Customs are taking action against these companies this there are significant implications for it. The
who are running away with significant sums of VAT second point is in relation to clause 18, joint and
revenue. What concerns me more is the way in which several liability. This applies in a trade where there is
they are going about it. I am not convinced that their a supply chain where one of the traders or businesses
response is appropriate and proportionate in relation disappears with the VAT. Customs have said that if
to the requirements that will be imposed on innocent they suspect that anybody, any trader within the
traders who could get caught up with one of these supply chain has any reasonable grounds to suspect
fraudulent transactions. I do not know to what that someone along the line is going to disappear
extent your members are aware of what the fraud is with the VAT they have joint and several liability for
and how it is eVected. the VAT debt. Customs can then come in and assess

the VAT and require a potentially innocent trader to136. Until last week we had no idea. We were given
repay that VAT to Customs. The problem with thisone very good example.
is that deals are done very, very quickly, because the(Mr Gunning) They are fairly straightforward in
market price for the commodities concerned can varythat eVectively it involves a company setting itself up
within hours, particularly if a new mobile phoneon a fraudulent basis, it buys in computer chips or
comes on the market, the value of existing phonesmobile phones, which are very high value items but
can vary significantly. Deals have to be done veryare fairly portable because they are very low in
quickly. Customs are suggesting that businesses needweight. They buy them from an overseas company,
to take due care and to ask specific questions of thethere is no VAT charged on an overseas transaction
trader they are buying items from to satisfywith the goods coming from one territory to another,
themselves they are bona fide businesses. The patternthey then sell these phones to bona fide businesses,
that seems to be establishing itself at the moment ischarge significant sums of VAT, provide proper VAT
you can do a deal with a business and there could beinvoices, because they are registered for VAT, and
two or three deals where there have been bona fidethey collect the VAT from the purchaser and they
transactions but it is the fourth or fifth deal whenthen disappear. The purchaser then tries to re-claim
they decide to go for the sting and disappear with thethe VAT and sends in a VAT return and it is at that
VAT. What steps can the innocent trader take tostage that Customs become interested because it is at
make sure that that does not happen and if Customsthat stage they lose the revenue to the Exchequer,
do decide they should have known the trader theybecause you have one company trying to claim a
were dealing with was going to disappear with therefund but the fraudulent company has run oV with
tax, what protection does that innocent trader havethe VAT. That is the fraud they are trying to stop. It
against Customs? The other issue is that Customsis a scam and it is one that has happened in the past
have the benefit of hindsight, they can look at awith gold and various other kinds of commodities. It
transaction and they can see all of the stages and theyis something that has always been there since VAT
can see what has happened and are all wiser after thewas first introduced back in 1973. The first clause,
event. The trader is also asked to prove a negative, heclause 17, deals with the requirement for security.
is asked to demonstrate he did not know that any ofBasically what it provides is that Customs will
the companies involved in the supply chain wereauthorise the repayment ofVAT to a company which

is involved in one of these transactions but they may acting in a dishonest fashion. The final problem with
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the proposal is there is nothing to stop financial gain could not have known. Have you got an example of
that?for the fraudulent trader, the reason for that is that

Customs are still expecting VAT to be charged on all (Mr Gunning) We have not got examples of that
of the transactions so the temptation to set up a within our client base, not that I am aware of.
fraudulent transaction is still significant because Chairman: Presumably Customs must have
VAT will be chargeable, which you have to pay over examples of that because they would not remotely be
to the fraudulent trader. We do have two trying to deal with a problem that did not exist.
suggestions, which I can go in to in a moment, which Lord Wakeham: I can give you an example of a
I believe help to protect the revenue from the man sentenced last week to 16 years for a £25 million
Custom’s perspective, at the same time providing fraud. His name was Walker and it was in the
certainty and support to the innocent traders who Nottingham court. It was £21 million.
will be caught up in these transactions. Chairman: This is the point I am trying to get at.

It is the reasonableness thing I want clarified first. He137. Let us pursue this so that we fully understand.
must have had customers who were dealing withIf we could separate the length of chain question
them and even though this was on a considerablefrom the immediate person that you are dealing with.
scale they had no idea that this chap might bePresumably you have had some experience?
fraudulent(Mr Gunning) Me particularly. We have clients

Lord Wakeham: That is it. He sold mobile phoneswho have had to go to the High Court and spend
to a company and charged them VAT but he neversignificant sums in fees just to obtain their VAT
paid the VAT over himself.refund .

Baroness Hogg: The point in answer to the
Chairman’s question is that they may well have
delivered the mobile phones, so what you are askingLord Sheldon
of the customer is that they as certain not only the

138. Can you give us an idea of the sums? ability to supply but also that the business will not go
(MrGunning) This particular sum was £27 million. insolvent.

Chairman: We are not discussing insolvency.
Baroness Hogg: Oh we are.
Chairman: We are just discussing fraud.Chairman
Baroness Hogg: We are, because one of the139. Sorry, so it is £27 million that someone had concerns is that Customs will use this againstfraudulently defrauded? companies who suVer from the insolvency of a(Mr Gunning) In this case that was not the case. supplier.

140. The firm had not done a bunk?
(Mr Gunning) This is where Customs suspected

somewhere along the supply chain somebody was Chairmangoing to disappear with the VAT so they held up all
the refunds in that supply chain for a four or five- 144. We can come on to that. If I am about, as I
month period while they investigated the supply am, to buy a new computer you can get a price and
chain to ensure that nobody was going to disappear then in the small print a larger one still including
with the tax. VAT. The name of the company I am going to buy is

a well-known nationally. If I were suddenly in141. That is not really the case we are discussing,
trouble I would say this is a well-known nationalis it?
name and it is perfectly reasonable for me to have(Mr Gunning) It gives you an idea of the sums that assumed that the whole thing is legitimate. Now youwe are dealing with. are discussing cases, this is what I want to know,

142. But it still turned out that everybody was where Customs is going to argue it was unreasonable
legit? of you to have thought that this person was okay and

(Mr Gunning) That is correct, yes. therefore what I was hoping is you would give us a
specific example at that level.Chairman: I want an example of someone running

away with £27 million illegitimately (Mr Gunning) The example I can give you is where
Baroness O’Cathain: We want him to tell us what Customs have been holding up repayments of VAT

he is going to do about it. whilst they investigate the supply chain, which itself
has been unreasonable.

Chairman: That is a diVerent question, that is not
what I sought or the kind of case I was given lastChairman
week.

143. I would like to get a perspective on the
problems because I am not convinced about the scale
of the injustice that you are talking about. If I have

Lord Newbypaid over £27 million in VAT and I have not checked
the probity of the company I am dealing with, I am 145. In your case where Customs investigated it, it
an idiot, so you cannot be talking about a company transpired that it was reputable.
running away with £27 million. I want to know in the (Mr Gunning) That is correct.
immediate where I dealt with that company, I bought
something from them and they ran away with VAT 146. But your client who had his £27 million on a

refund in that case got it right but, equally, it couldand I am claiming reasonably that I did not and
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be argued that he thought he was dealing with 153. I think we should ask them that, Chairman.
somebody who was reputable but was not. (Mr Gunning) Within the consultation paper they

ask for suggestions of what paperwork should be(Mr Gunning) He may have had three, four or five
transactions previously with him and established a obtained to support the fact that they have been

dealing with a bone fide base.history.

Baroness O’Cathain Lord Wakeham
147. And then suddenly it went wrong. 154. Clearly the VAT people are having a problem
(Mr Gunning) Exactly. with this sort of thing going on.

(Mr Gunning) Clearly.

155. And it is a question of what is reasonable andBaroness Hogg
what is not reasonable and I think that is the area we

148. Did Customs refund the interest rate cost and would like to hear about.
the costs? (Mr Gunning) I think the boundaries are being

(Mr Gunning) Certainly the costs. We are arguing pushed too far so that the onus is much more on the
about the interest rate. taxpayer to be doing Customs’ job. At the end of the

Baroness O’Cathain: This can put companies out day all the risk is on the taxpayer, it has shifted from
of business. That is the risk. the Exchequer onto the taxpayer and they expect the

Baroness Hogg: It is a cash flow problem. taxpayer to do their job for them.
Chairman: Before going on to your remedies can

we deal with the point Lady Hogg raised because she
is raising the point to do with fraud connected with Lord Sheldon
insolvency. 156. What is your solution?

(MrGunning) Two solutions. One is outlined in my
evidence, which is simple and straightforward.Baroness Hogg
Instead of a supplier of these phones charging VAT

149. It may be quite diYcult for a customer who is and collecting the tax and paying that over to
going to a small supplier. I take your point that if you Customs and Excise, the purchaser instead applies
go to a big household name you could get more what we call a reverse charge or self supply charge on
comfort; but that might become a competition issue the transaction itself so no money or VAT is paid
if it forces the whole of the market only to use big over to the supplier for the transaction. The
established companies and never to use small purchaser pays that over to Customs himself and
telecoms suppliers. You are requiring huge degrees of oVsets that on his own VAT return. So the VAT
due diligence to ensure that the company is not going disappears from the cash flow and it is purely an
to go insolvent, to penetrate all their arrangements to accounting transaction. The eVect of this is that if
discover that there is no potential for fraud, and you there is no VAT changing hands in terms of cash flow
are putting a huge onus of proof on the customer. then the attraction to the fraudulent companies

(Mr Gunning) It also acts as a barrier to new immediately disappears.
entrants.

157. Is that not diYcult to administer?
(Mr Gunning) It does not need to be. Obviously

Customs would need to put in place checks so thatBaroness O’Cathain
there would be a requirement, say, for the supplier to

150. And that is a competition issue. Is it not the obtain from the purchaser its VAT numbers so that
case that it goes against the whole tenet of the law, when Customs inspects the records of the supplier
which is that people are innocent until proved guilty they can see who the purchaser is and ensure,
and you have got to assume that people are guilty? through their audit checks, that the VAT has been

(Mr Gunning) Yes, you have to prove a negative, accounted for properly on its own return so they can
you have to prove that you were not aware that this be sure the goods have not been diverted to domestic
was going to be a fraudulent transaction. use without VAT being charged.

151. So what do they say about this when you talk 158. Does that solution not immediately twist it
to them about it? round the other way the genuine supplier who wants

(Mr Gunning) Their view is that they believe that to charge VAT. If you have got a fraudulent
most of the companies within this sector should be customer who says, “I am not paying you VAT
verifying their suppliers in this way to ensure that because I am not satisfied of your aVairs”, who then
they are dealing with bona fide businesses. They have he pays it without the VAT and swindles the VAT at
estimated in their consultation paper that it should customer level.
only take an extra 12 minutes of a business’s time to (Mr Gunning) There would be no VAT loss there.
verify the bona fide nature of their suppliers. What would happen is that the supplier who does not

charge VAT to his purchaser would provide Customs
with the purchaser’s VAT registration number and

Lord Newby Customs can then perform the audit checks on the
152. Do they tell you how you to spend such a purchaser to ensure that he has both charged himself

beneficial 12 minutes? tax and claimed it back on the same return. They then
know that the transaction has been accounted for(Mr Gunning) They do not, no.



34 minutes of evidence taken before the

12 May 2003] Mr Kevin Griffin and Mr Graham Gunning [Continued

Lord Sheldon contd.]

and the onward supply by the purchaser would have Lord Wakeham
VAT charged in the normal way.

162. That is exactly what needs to be tested.
(Mr Gunning) I would agree that in the vast

majority of cases that would be the case but there will
always be some instances where innocent traders willLord Newby
be caught, and an example of that is the way in which

159. Are there other examples where that is done? personal allowances are being policed at Dover by
(Mr Gunning) It certainly happens at the moment Customs and Excise with innocent individuals

on imported services from overseas, they are called coming back with excisable goods within their
reverse charge services, so rather than somebody personal allowances. We have all seen what Customs
having to register for UK VAT and charge local VAT have done to some of those individuals in terms of
with the risk of the overseas company disappearing seizing goods and the vehicles, where individuals
with the VAT (and of course customers would then have ultimately been innocent and they were
have no remedy to recover that tax) they instead get importing goods for personal use, not business use.
the UK companies to apply this reverse charge. I agree in principle that should happen but there are

always going to be instances when it does not.
Chairman: We will reflect on this. We have one or

two other quick questions. Let me just say on the caseLord Wakeham you have raised John about this bloke, anybody on
the basis of two little columns could not see they were160. What is your other solution?
dealing with a dodgy character deserves everything(Mr Gunning) The other solution is something
that happens to them.which applies within the terminal markets within the

Lord Wakeham: That was exactly my point. InCity, for example the London Metal Exchange where
practice, most people ought to know about it.transactions within terminal markets themselves are

treated as zero rated for VAT purposes. Whenever
there is a transaction between two members of the
same exchange no VAT changes hands. It is only Chairman
when a member on supplies the underlying metal to

163. If you do not smell a rat with that sort ofsomebody who is outside of the London Metal
person, you deserve what happens to you. Sorry.Exchange that VAT would become chargeable, so
You will notice that there were two or three otherwhere you have a supply chain and where you have a
matters that we raised and one is electronic payment.number of traders who are within this particular
It may well be that they are not subjects that interestindustry you would need to create some form of
you but if you have got anything to say on that, wearrangement whereby it is agreed that no VAT is
would be interested.charged on these transactions until they are on

(Mr GriYn) I have discussed this and been briefedsupplied either to the final consumer or to a retailer
by colleagues on that particular point so I will oVerwho accounts for VAT on the supply to the final
a couple of observations.consumer.

164. If you could.
(MrGriYn) If we set aside philosophical questions

as to whether you should be compelled to pay in aBaroness Hogg
particular way our feeling is that for organisations

161. There will be a time cost to the Revenue on that are large enough to have greater than 250
that? employees, making electronic payment should not

(Mr Gunning) There will a cash flow cost but it is actually be a problem. This measure is here because
taking out the cash flow opportunities for the there have been some employers who have paid by
fraudsters because there is no VAT changing hands. cheques drawn on far flung banks such that it takes

Lord Wakeham: The inference with both those days and days to clear and it is quite understandable
solutions is a suggestion, it seems to me, that you do that that is not regarded as reasonable. I think the
not trust the Customs and Excise too much in how diYculties relating to this provision are around the
they handle all this because it seems to me that what question of employers that are about to become large
ought to be the right solution is that the Inland or are close to the border and it is not at all clear how
Revenue would not use these powers unless the they will know and it is not at all clear how much
purchaser of these goods had reasonable and proper flexibility there will be in concluding that they are
grounds—he had evidence and knew about—that large employers. This is particularly a problem for
put him in a position where he was negligent in what employers who have seasonal employees so at the
were his reasonable responsibilities. That seems to very least there needs to be some very clear guidance
me to be the right solution and I am surprised that to employers as to when they are going forward in
nobody has got enough confidence in the VAT these provisions. The suggestion that my colleague
people to suggest that that is the right solution. made is that perhaps there should be a large block in

the employers’ return pack etched in black saying,Baroness Hogg: I am not sure negligence is far
enough. If there is criminal collusion, yes, otherwise “Take care that you may be falling within these

provisions.” The other area of concern related to thethe purchaser has got no interest, he is paying it. If
there is collusion, yes, but negligence of what, of penalty regime. This appears to be largely based on

the VAT penalty regime, but it is quite complicateddoing an enormous amount of due diligence in every
point of detail of the supply? to work out whether or not you are now subject to a



economic affairs committee 35

12 May 2003] Mr Kevin Griffin and Mr Graham Gunning [Continued

Chairman contd.]

penalty, and it is particularly diYcult because the Chairman: Do not forget if you want to do it in the
Saddam Hussein way it is £5 notes and you are a bigintention is that it will be referred to entire income tax

years so you will get to March and then discover that company, you will need a tractor. Lady O’Cathain,
you can have the last question.because of things that were done wrong in the

previous May and June you are going to suVer a Baroness O’Cathain: This surely now gets to the
penalty of up to ten per cent of the entire payments point where this element of compulsion is really
for the year. That is a very draconian penalty and something that should not be accepted? The problem
therefore again there does need to be at least very is that the element of compulsion in this instance puts
clear guidance on how you tell whether or not you are a huge amount of cost on the companies paying the
going to fall within the penalty. tax.

Chairman: It cuts their costs.165. That is very helpful. I suppose on a
Baroness O’Cathain: I am sorry, it does notphilosophical point presumably what the technical

because it depends on what sort of systems theproblem would be is that what you want to do is to
company has. It depends whether its systems areencourage people to deal with these things
compatible with the Inland Revenue systems. Youelectronically and the point is when do you switch
have got to get new software and do all sorts ofover that so many are doing it electronically that it
things.would be regarded as reasonable to say from now on

Chairman: You have got to run like an eYcientwe want everybody to do it. If most people have
company. I know that is terrible in this country. I willgradually gone that way it becomes less of a
bring this to a close.philosophical question than we are facing now. To go

Baroness O’Cathain: No, I am sorry, I do not seeback to the fraud question, if that were all done
why the Lord Chairman should have the last word inelectronically and you had to make a VAT return
terms of making a comment. It is fine for academicsplus payment every week, the biggest fraud you could
in this country to make comments about theget away with is one week’s worth.
commercial sector but they have never run anything(Mr Gunning) In one very large transaction.
in their livesChairman: You have somehow got to get it all

concentrated. We are just reflecting on this.

Chairman
Lord Newby 168. Thank you for that. One last remark. As you

can see, we are entirely in the hands of our witness on166. To deal with the philosophical point, if it is a
these matters because we do not have either thephilosophical point, at the moment are there any
expertise or the experience, therefore if you have anyrestrictions on the way that I pay my tax? If I were a
further thoughts soon where you were to say tobig company could I pay it all in £5 notes?
yourself I can think of a better example than the one(Mr GriYn) Yes, you could.
we gave we would be very much obliged if you wouldChairman: It is legal tender.
let us have them. We are talking soon. Other than
that this has been a very helpful session. In particular
if you get any more news from the Revenue orLord Newby
Customs we would like to hear that as soon as

167. So it is a change of philosophy in that at the possible.
moment you can pay your tax however you like and (Mr GriYn) Thank you for that invitation and
this is saying not simply that you have got to pay by thank you for allowing us to come and speak to you.
cheque but you have got to pay by this very specific
means?

(Mr GriYn) Yes, it is.

Memorandum submitted by PricewaterhouseCoopers

1. We would like to start by welcoming wholeheartedly the establishment of the sub-committee. It can play
an important role in the development of our tax laws.

2. The sub-committee’s ambit is restricted, but it will be dealing with important matters that are too often
ignored in the inevitably compressed Finance Bill process. Could we add, if it is not already included,
reviewing the cost-eVectiveness of measures, ie do the revenues raised (or reduced) justify the administrative
burdens the measure creates?

3. We note below a number of general areas and detailed points that the sub-committee may care to
consider. Should any of these be selected for consideration, we would be pleased to submit more detailed
evidence and appear before the sub-committee if required.
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VAT

4. Clause 18 imposes a new and unwarranted burden (and cost) on traders. We understand and indeed
endorse the aim of Customs and Excise to crack down on fraud, but we question whether it is appropriate
to impose a penalty on a trader for unpaid VAT on “any previous or subsequent supplies of [the] goods”.
Surely this will impose unfair burdens on legitimate traders who now have a rule as tax enforcers on behalf
of Customs and Excise? We are not convinced it is suYcient to moderate this provision through Customs’
guidelines.

Stamp Duty Land Tax

5. Clause 42 brings in an entirely new tax—Stamp Duty Land Tax. We appreciate that the decision to bring
in such a levy is outside the sub-committee’s remit. However, we think the manner of its introduction should
be examined. In particular, has proper consultation taken place? (We suggest not—there has been no
exposure of draft clauses; the consultation group was suspended abruptly.) Are the administrative routines
for the tax and powers given to the Inland Revenue appropriate? (It is self-assessed, including calculation of
discounted lease values; payment due in 30 days; significant information powers for the Revenue that are
separate from the normal Taxes Management Act code.)

Starter Rate of Corporation Tax

6. Clause 134 continues the nil starter rate of corporation tax for companies with profits under £10,000.
Whilst this is welcome for small companies, is there a deliberate implied encouragement for small businesses
to incorporate, as incorporation can bring tax savings at the cost of some increased administration? Is this
the Government’s intention? Why then is there an apparent attack on husband and wife businesses using
section 660A Tax Act 1988? On a wider front, why are an increasing number of tax measures introduced for
companies but not unincorporated businesses (recent examples are the Intangibles rules in Schedule 29
Finance Act 2002 and the Contaminated land provisions in Schedule 22 Finance Act 2001)? Should there be
a formal review of the way incorporated and unincorporated businesses are taxed?

Company Share Option Plans (CSOPs)

7. Paragraph 25, schedule 21 (amending section 701(2)(c) ITEPA) imposes a requirement to account for
PAYE and NICs where options under CSOPs are exercised earlier than three years after grant. The aim is to
control perceived avoidance; we question whether this is fair for existing schemes that will probably not have
powers in them to deduct appropriate amounts from exercises. Although the possible NIC charge is a
significant threat for employers (it is not clear whether existing provisions allowing transfer of NIC liabilities
to employees apply).

Unapproved Share Plans—Restricted Shares

8. Chapter 2 of Schedule 22 introduces a range of provisions, generally of an anti-avoidance nature. Within
them is an important option where employee and employer may jointly elect for a diVerent treatment. The
time limit for the election is stated (in new section 430 ITEPA) to be 14 days. This seems to be wholly
unreasonable: 30 days is normally the minimum for an action connected with taxation and here we think 90
days would be appropriate for such a complex area. If a relief is to be given, it should be accessible!

Retrospection

9. Clause 162 and Schedule 29 block an avoidance device. Such actions on the part of the tax authorities
are entirely understandable. We just question whether in this instance there is an element of retrospection. If
actions have been taken under the law as it stood prior to the Budget, it seems to us that the result of these
new rules is to impose a charge on a settlement where none would subsist under the rules at 8 April. Is this
the case—and if so, is that fair?

Compulsory Electronic Payment

10. Clause 201 brings in mandatory electronic payment for large employers (250 or more employees). This
follows on from moves in last year’s Finance Act for compulsory electronic filing of returns. Electronic
methods are the way forward but we question why compulsion is necessary (with implicit or actual penalties
for failure): should not the route be to make systems so attractive (and guaranteed robust) that all will want
to use them?
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Commencement Dates

11. A small point, but there are a wide variety of commencement dates for the various provisions in the
Finance Bill. Examples include 9 April (tobacco duty), 13 April (wind duty), 1 September (betting duty), 10
April (new VAT penalty in clause 18), Appointed day (Stamp Duty Land Tax), 15 April (some stamp duty
amendments), 6 April (homeworker’s expenses) and 14 April (recognised clearing houses). No doubt there
are good reasons for the variety but it would help taxpayers if as far as possible dates were co-ordinated.

25 April 2003

Examination of Witnesses

Mr John Whiting and Mr Patrick Cannon, PricewaterhouseCoopers, examined.

(Mr Cannon) If I may answer that by saying a fewChairman
words about the consultation that has occurred

169. You have cheated, you know the answers to already. I sit on the Steering Committee that the
the questions. We would like some variations along Revenue set up to oversee the modernisation process,
the same theme. Mr Whiting and Mr Cannon, again, as they call it, and that began this time last year underthank you very much for joining us today. I gather the April 2002 consultative document that thethat you are from PricewaterhouseCoopers but you Financial Secretary to the Treasury issued onare slightly representing the Chartered Institute of modernisation of Stamp Duty. This has beentaxation. perhaps the largest consultation exercise conducted(MrWhiting) That is correct, my Lord Chairman. by the Revenue. The Steering Committee sat on theWe both wear two hats. If I can explain, I am a tax top of the process. Beneath them was a trianglepartner and Patrick is head of our Stamp Duty reaching down of all sorts of diVerent committeesspecialism at PricewaterhouseCoopers but we do looking at diVerent aspects of the process. I sat onhave positions at the Chartered Institute of Taxation, some of these as well so perhaps more than anyonethe professional body for tax advisers. else I sat on more committees than anyone other than

the Inland Revenue representatives. My feeling170. Just to ask the same question I asked your
predecessors, in your case you just call yourself a tax about the consultation process is a little bit coloured
partner, does that mean that you know about because it was abruptly cancelled in January by the
anything whereas Mr Cannon only knows about Financial Secretary. It was done in a very
Stamp Duty? peremptory fashion and it did cause quite a lot of

(MrWhiting) Patrick will lead on Stamp Duty but disenchantment amongst those professionals who
I reserve the right to chip in if he is too much under had devoted considerable time and eVort to trying to
attack and I will try and cope with other matters. assist the Revenue in getting matters right. There was

a certain amount of protest following the abrupt171. You know what our remit is, which is pretty cancellation and that led to a further meeting of thelimited but nonetheless contains some interesting Steering Group being called in late February/earlyquestions. You will also see in my case, but possibly
March at which the senior Inland Revenuein the case of one or two colleagues, that we are
representative there, I remember, apologised threerather amateurs in these matters but we are quick
times for the abrupt manner in which the process hadlearners and really what we want to do is essentially
been cancelled but as it was done on ministerialbe educated by you in these areas. Were you here for
orders we were told he could not apologise for thethe beginning?
cancellation itself. At that point it was clear the(MrWhiting) I was; my colleague, thanks to Virgin
Revenue still had very little idea on certain key issues.Rail, was a little late.
At that point although the Budget date had not beenChairman: Someone needs to start oV. Lady
announced a number of the members of the SteeringO’Cathain, you start us oV.
Group expressed surprise that certain key aspects
were still awaiting decision. On the consultation
process that has occurred so far, my judgment is that

Baroness O’Cathain it has been inadequate. My main reason for saying
that is that it seems that the Revenue were embarked172. Why do I not start oV by asking the same
on a fishing expedition to find out what taxpayersquestion about consultation because this is obviously
were up to. Stamp Duty being a very old and obscurea problem that is causing a lot of grief amongst the
tax and also a voluntary tax and a tax, as Mr GriYnprofessional side of your area. Is it just the case that
mentioned, where you only present your document ifyou are moaning too much, that in fact the
you desire to get it stamped and registered, there hasGovernment are quite right to put this in because
been a lot happening in the market that the Revenueconsultation can go on and on and on and there has
do not see. My take on the consultation process isto be a line drawn in the sand? There is the point, of
that it was primarily intended by the Revenue to findcourse, that Lord Wakeham made that the
out what people were up to. As far as private sectorconsultation process does not go up to the 1
representatives on the Committee were concerned,December because, of course, the Bill will be enacted
there was very little, if any, consideration of thebefore then so therefore the consultation process
policy options open to Ministers and we went alongreally only extends to the middle of June. Is that
hoping that cards would be put on the table, these areadequate to get all the consultation done that you

require, to get a proper Act in eVect? the options, this is what ministers are considering,
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and we could give input into what we thought were Lord Paul
the correct options to take. That did not occur. When 174. Every year when the Finance Bill comes therethe process was abruptly terminated in January is always a comment in the press that it is badly
everything went very quiet and the legislation which drafted and it is rushed. Is it planned to be badly
is now in the Finance Bill was not exposed to drafted? Excuse my ignorance but somehow I have
comment. There was some draft legislation exposed never seen any other comment than it is badly drafted
in November but it is very diVerent from what and rushed into. Why is that?
appears in the Finance Bill. We have had this (Mr Cannon) If you look at the need for anti-
Finance Bill now for a couple of weeks and people avoidance legislation every year, National Insurance
like myself have been getting to grips with it. It is is a particularly good example. Each year there seems
apparent that it is badly drafted, it has been rushed to be anti-avoidance legislation added to anti-
out, under pressure I suspect from the Financial avoidance legislation and that is an indication that
Secretary to the Treasury, and there are all sorts of the original legislation has not been properly drafted.
problems with it. I can give you some examples if you (Mr Whiting) Can I perhaps give an example of
wish. To summarise, my take on the consultationwas sometimes where you can get the legislation right
that it was not a genuine consultation and that the through consultation. I am sure my Lords will recall
legislation which has resulted in the Finance Bill is the old Employee Share Option Plan, now the Share
badly drafted and inadequate. I would only say on Incentive Plan, which was subject to lengthy
top of that what is the rush? Electronic conveyancing consultation, very good discussion, and in the end
does not come in until 2006 at the earliest. There what we had was a complex piece of legislation which
really is no need to push ahead with this legislation had been developed over some two/two and a half
this year. Stamp Duty has been working reasonably years. It has come in and has been workable and
well and, in my view, it is more important to get this useable from the start. Apart from very minor tweaks
new tax, which is probably the most important new it has stood the test so far of two or three years of
tax for a generation, right rather than rush it in three time. I am very much of the opinion that proper
years ahead of when it is intended to apply to consultation pays dividends in terms of getting it
electronic conveyancing. right first time. Dare one say it, the Treasury, Inland

Revenue and Customs, with the greatest of respect,Lord Wakeham: Can you tell us some of the things
do not have the monopoly on wisdom and do notthat you are very unhappy with.
know quite as much of what happens in the outsideChairman: Clearly he will do that in a moment. I
world as taxpayers and their advisers.am just wondering whether there are more general

Chairman: We may have another report on that.questions before the specifics?

Lord Oakeshott of Seagrove Bay

175. Very, very interesting indeed and I am sure weLord Newby
will explore further the consultation process or the
lack of it you are describing. Presumably, in fairness173. My question was simply was there anything in
to the Treasury, given how much avoidance there is,the nature of the proposals that you believe could not
as you said, you can understand why they would nothave been made acceptable from your point of view
want to wait for three years, if that is what you arehad there been a longer period of consultation. There
talking about. I believe they should be more openis not—or is there—a fundamental inconsistency or
with you and they should put their cards on the tableflaw in the tax? Is your contention that what is sought
and discuss it more but I think in that case, given howto achieve it is possible to achieve but they just have
much Stamp Duty is not being paid, you have got tonot done it right because they have rushed it?
accept that the consultation process has got to take(Mr Cannon) Yes, they have rushed it. I less than three years.sympathise entirely with the motive behind the tax. (Mr Cannon) I was not suggesting it should takeStamp Duty was notoriously easy to avoid because it three years. I would be pleased to see it stretched out

was a tax on documents, there was no legal over a further Finance Bill.
compulsion to pay the tax and a clever lawyer with a
knowledge of the Law of Property Act and a few
other cases can in most cases easily draft his way Lord Sheldon
around the existing Stamp Duty provisions. With the

176. There is very strong criticism not of the Billrate having been quadrupled under Gordon Brown
but of the procedures that were inherent in bringingthe pressure from clients to find ways around the tax
this about. You said first of all that consultation washas increased considerably. I understand the
to find out what people were up to. That suggests thatmotivation in constructing an entirely new tax based
they were very suspicious of you right from theon transactions and payment which is legally
beginning; is that the case?compelling and it can be got right, but it has been

(Mr Cannon) Oh yes.rushed. My take on it is that the consultative
document came out in April 2002 saying that this 177. The other thing is that the Finance Bill
would be in by the end this year, 2003. I think provisions were not exposed to comment. Did you
electronic conveyancing was going to come in much make that claim? Did you say, “Look here, you are
earlier than it is. My take on it is that Ministers not giving us an opportunity to do anything about

this”? Then you say that it is badly drafted—that is awanted to keep to that stated timetable.
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fairly standard thing. Then you say that there is no to block the loopholes in the legislation. So instead of
trying to block the loopholes in Stamp Duty theyhurry and that there should be a delay. I am not sure

how you put these points forward. Did you put them have come up with a new Act.
strongly? What sort of reception did you get to all
this?

Lord Wakeham(Mr Cannon) Prior to the consultation being
abruptly terminated, we strongly requested that the 180. I wonder if we could go on to some of the
Revenue expose the draft legislation for comment more specific areas that are of concern. I will just
and we were promised clauses back in the summer of make a general point. The complications of our tax
last year; they did not materialise. Finally, we had legislation over the years in a way is the flip side of the
some clauses in November which were quite enthusiasm of taxpayers and their professional
inadequate. We heard nothing further until the advisers in trying to find legal ways of avoiding it,
Finance Bill was issued. and that is why we have a very complicated tax

system. Certainly when I had responsibilities for this
in the Treasury I did not find professional advisers

Lord Jones wildly helpful in telling me how I should tighten up
my draft legislation in order to stop their clients178. The draft legislation might be defective but is
finding legal ways round having to pay the tax. Soit clear and simple and eVective draft legislation? In
there is fault on both sides of the consultation. Ithe years with which you have been working with or
suspect that is going to be forever. What we have toalongside the Treasury professionally are you finding
look at, it seems to me, is what we have now, wherein these recent years that the draft legislation is
it is wrong, why it is wrong, and how we should begetting better, is getting simply, is getting clearer?
trying to persuade the government to move to makeCan you cope or is it getting more and more diYcult?
it fairer, better and less likely to do things that neither(Mr Cannon) I think it is getting more and more
the government nor the taxpayer want to happen. IdiYcult and I think the Stamp Duty/Land Tax
wonder if you could give us some examples of whereprovisions in the Bill are a very good case in point. It
you think it could be improved.is not just the drafting that is diYcult to follow in

(Mr Cannon) Let’s start with the transitionalparts, there are also some surprising mistakes in the
provisions. It is quite clear that they deal with theFinance Bill.
transition from Stamp Duty to the new Land Tax.Chairman: We will come on to that because that is
For instance, if you enter into a contract now andwhat Lord Wakeham wanted you to talk about. Let
only complete by conveyance next year, you do notLady O’Cathain go first and then come back.
pay Stamp Duty but you are intended to be taxed
under the new provisions. That is the sort of
principle. The provisions in the Bill are extremelyBaroness O’Cathain
tortuous and at the moment in this current first

179. I have two points. You did make the point edition of the Bill they give a surprising result, I
that there is anti-avoidance legislation and then there believe unintended, that if you enter into a contract
is more anti-avoidance legislation but surely that is to buy a house before the Bill receives Royal Assent
not necessarily a reflection of bad drafting by the but you rest on that contract and complete the
parliamentary draftsmen at the Treasury? It could purchase on or after 1 December, which is the
well be that the canny public are getting more and introduction date of the new tax, the surprising result
more skilled in looking for loopholes and finding is that you pay neither Stamp Duty nor the new Land
them. I think it is little unfair to say it is anti- Tax. I cannot believe that that was intended and,
avoidance and they make a mess from the beginning. indeed, if it became known by way of say the financial
The other point I wanted to ask you about was you pages of the DailyMail the housing market would be
said that there was no need for this legislation on the disrupted. Something as basic as that has come
Stamp Duty at the moment because electronic through into the Bill and that tells me that it has not
conveyancing does not come in until 2006. Do you received proper time and attention. I believe that the
mean to say that this measure, although it will Bill is going to be amended to correct that. That is
become law when the Bill becomes an Act, is going one example.
to lie fallow and is not going to have any eVect until Chairman: Let me halt you there. You have
electronic conveyancing comes in in 2006. And if that worked that out. Presumably it is not a secret.
is the case, why the rush, why could they not leave it Lord Wakeham: It will not be a secret any more.
out of the Finance Bill, consult further, and put it in Baroness O’Cathain: It is going to be in the papers
the next Finance Bill next year? tomorrow.

(Mr Cannon) It is not quite the case that the
legislation will lie fallow. There are two drivers
behind this legislation. One is the introduction of Chairman
electronic conveyancing and that is the prime driver.

181. Is the implication that somehow the TreasuryElectronic conveyancing will mean that there is no
are unable to do that analysis and are totally unawaredocument to start with so the Revenue had to do
of it?something to upgrade Stamp Duty. The other driver

(Mr Cannon) I believe they did not read properlyis the avoidance issue and the Revenue felt that
the legislation that the Parliamentary draftsmenStamp Duty was being increasingly avoided and try
prepared. They did not interpret it properly.as they might they were not able, apparently, to turn

their minds to amending the Stamp Duty legislation 182. You assume that it is a mistake in the Bill?
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(Mr Cannon) It must be. an estimated figure and then, for example, if planning
permission were granted in two years’ time there183. And they did not know until you told them? would be a balancing return taken into

(Mr Cannon) I have published three articles in the consideration. They have not thought through how
Tax Journal since this came out and one of them this applies to retail leases with a turnover rent
drew attention to this area. I have then heard on the because typically with a hotel turnover lease the
grapevine from someone within the Revenue that occupancy rent will be calculated every month,
subsequently to my article being published they claim management accounts will be prepared, and so each
that they spotted this before the Bill was published. month the hotel operator will know his next month’s

Chairman: One of the advantages of an open and rental because he will have occupancy figures from
free society is when these things are exposed possibly the previous period. If you take the provision literally
something gets done about them. this means that each month for the life of the lease the

Baroness O’Cathain: There is going to be a huge operator has to file a tax return and make a balancing
blip in the housing market tomorrow when this is all payment. If you think of retailers like B&Q or
published. Dixons, for example, occupying property under

Lord Wakeham: They are going to amend the similar types of lease where the rent is uncertain, this
Finance Bill. creates an enormous administrative burden and I

cannot believe the Treasury have not thought
through the implications.

Chairman
186. How would you handle that?

184. I interrupted you, Mr Whiting. (Mr Cannon) I think I would keep things simple
(MrWhiting) I was merely going to point out that and as long as the estimate was a reasonable estimate,

Patrick has already said that he has published this I would make that the final amount on which tax was
and as the Chartered Institute of Taxation we have payable. Then the taxpayer takes the chance. If it
included it in our representations. Believe it or not, turns out over the year to be less tax within the figures
we do do our best to point up inherent anomalies. that is too bad. If he ends up owing more he gets to
Alright, it is not our job to get the legislation keep the diVerence in the interests of simplicity.
absolutely right but part of the process of

187. I am a bit at a loss. In the case of leases whatconsultation, that we see as part of our responsibility
is being taxed, what is Stamp Duty payable on?as good, responsible professionals, is to help achieve

(MrCannon) There are two amounts that are taxedobjectives with the minimum of grief, to paraphrase
when you grant a new lease. If there is a capital sumColbert, to reduce the amount of hissing from the
paid, a premium up front, that is taxed at four pergoose when it gets plucked because, coming back on
cent, and then there is a separate tax charge based onthe point of complexity, it is often that it is a complex
the rental payable on the lease.provision. “If we can help at getting at what it is you

Baroness O’Cathain: The rent relates to turnover.are trying to achieve, Minister, then perhaps we can
help with a slightly simpler of achieving it.”

185. I interrupted you because you were going to
give another example. Chairman

(MrCannon) Yes, there is a provision dealing with
188. Why can you not convert the level of thehow you pay Stamp Duty on leases. I know that the

discounted present value and put four per cent onnew charge on lease rentals is a very controversial
that?topic and unless you would like me to say something

(Mr Cannon) Essentially that is what is proposedwe are straying into matters of rates and tax
except the four per cent will be one per cent.payment. However, the provisions that apply to

paying the new tax on leases where the rent during 189. Whatever the number is. What is wrong with
the term of the lease is not certain at the outset gives that? One of the things that troubles me as an
considerable cause for concern. If you think of what ordinary person is when I have been involved in a
are called leases with turnover rental, that is where, property transaction I have been told “that is what
for example, a hotel operator will lease the hotel from you pay as Stamp Duty” and it never occurred to me
the owner and agree to pay a rent based on rates of to avoid the tax in any form. Presumably all these
occupancy of rooms, at the beginning of the lease, things are connected with tax avoidance so why is a
when the tax is assessed, you cannot tell what the dead certain, draconian approach not the right way
total rent payable over the life of the lease will be so to deal with this simply saying that is what this
you cannot arrive at a precise figure for the taxation. transaction is about and that is what you owe?
The Finance Bill tells you that in that case you make (Mr Cannon) That is what the intention is.
a reasonable estimate up front and you initially pay Chairman: I cannot see what is wrong with it.
your tax on the reasonable estimate of what you
think the rent is going to be. Then there is a provision
that says—this is new to the tax, it was not in the
Stamp Duty—each time you know what the rent is Baroness O’Cathain
you have to file a corrected return and make a

190. The rent is variable.corrected payment. If more is owing you make a
payment; if less is owing at that point you can apply (Mr Cannon) If you do not know the rent at the

outset you cannot say precisely how much tax is duefor a refund. This was intended to deal with sales of
a piece of land where the land was sold initially for on rent.
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action and that is really where we are at, because ifChairman
you are very successful in your motorway service191. You mean an adjustment for inflation? area they feel they should get a little bit more, which(Mr Cannon) No, a rent that is based on room means you pay a higher rent. I hesitate to accuse theoccupancy. government of indulging in an avoidance device

Lord Wakeham: If you own a hotel and you are because it is not, it is a practical commercial device in
leasing it, the people operating the hotel when they this particular lease arrangement.
pay the rent pay rent based on the number of people

194. To summarise before we go on, are all yourwho come to the hotel.
objections to do with these complicated ways ofBaroness O’Cathain: The turnover, in eVect.
acquiring premises? If we were only dealing withLord Sheldon: It is based on turnover.
firms who bought premises there would be noBaroness O’Cathain: And it can change radically.
problem?

(Mr Cannon) No, they are not just complex
commercial transactions where there may be anLord Oakeshott of Seagrove Bay
avoidance motive Mr GriYn earlier on mentioned

192. Would you agree that part of the reason this clause 45, now that is an extremely complex clause
has come up is because on lease duty—which is not but its main intent is to abolish a relief that has been
an avoidance thing, it is perfectly normal at the in Stamp Duty since Pitt the Elder. Last year, the
moment when you own a shop and grant a lease some Revenue inadvertently abolished it in the first draft
Stamp Duty is paid—we are going over to a of last year’s Finance Bill. Representations were
discounted estimate of the total payments during the made and they reinstated it, but this year they have
lease as opposed to the present system, which is abolished it completely. I think the motive is that it
basically a part of the first year’s rent, plus slightly has been used as part of avoidance schemes and they
diVerent rates will come in. Under the present system will reintroduce the relief in what they call a highly
you do not need to make those estimates. That is why targeted manner, for example housebuilders will
it is going to be so much more complicated. Is that a receive some form of relief.
fair statement?

195. Just bringing this bit to a conclusion. If we go(Mr Cannon) That is not quite right. In principle,
back to Lady O’Cathain’s question, if all this werewe have the same problem under the current system
delayed for more consultation and a bit morebut the current system is much more brutal in that
drafting, and you have not mentioned the regulationswhere you have an uncertain rent two things can
yet but I would not be surprised if you have a monthhappen. If you are able to estimate the maximum rent
or two on that, are you saying we would end up withthat could be payable, you pay your Stamp Duty on
only an upside, namely less legislation, lessthat once and for all, even if that maximum is never
uncertainty and no loss of revenue to the Treasury oractually paid. If the rent is totally uncertain and you
the Exchequer?cannot put any kind of figure on it then you pay on

(Mr Cannon) Yes, I am.market value. This system has moved over to a kind
of assess-it-as-you-go system. 196. You are saying it is all pluses and no minuses?

(Mr Cannon) I am sorry, I did not catch that.
Baroness O’Cathain: All plus.

Chairman

193. I am asking again as an ordinary consumer,
Chairmanwho like all ordinary consumers, we just end up

197. All pluses no minuses?paying our taxes, and all the clever things that firms
like yours are in business for helping with we never (Mr Cannon) I think there is a small minus in that
get within a million miles of. You may not be a certain amount of avoidance that is occurring at the
surprised to know that we have got very little moment will not be possible under the new tax so we
sympathywith the sort of people who say, “I have got will have to work with the old regime for a further
a really complex set of arrangements and I want to be 12 months.
treat specially.” My view is, no, I do not want them 198. It would only be 12 months?to be treated specially. I really do think there is (Mr Cannon) Yes.another side to this. Clearly it is right that you should

199. To use a favourite word, if the Financialbe consulted and it should be done in the right
Secretary is saying “Well, this ought to be done rightamount of time and the Act should be drafted
away”, you would regard that as a bit unreasonable?properly. It is the intention that is troubling me. To

(Mr Cannon) I would, yes.go back to the point that Lord Paul made to you, it
is not surprising that the Financial Secretary takes a
tough line because a politician often has a diVerent
constituency than you have. I interrupted you. Lord Sheldon

(Mr Whiting) In terms of these particular 200. I just feel with regard to this consultation, thearrangements, these are in no way avoidance devices. Revenue clearly felt there had been enoughTo give you one example of an organisation that has consultation, they went ahead without furthertraditionally gone in for them, should they in the past discussions with you?have wished to hire premises for a motorway service (Mr Cannon) Yes.area from the Department of Transport, and this is
201. You feel they were being unfair to you?precisely the arrangement you will pay your lease

under, in that the Department of Transport, in other (MrCannon) Not so much, I think they were being
unfair to themselves, if I can put it that way, by notwords the government, essentially wants a slice of the
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exposing the draft legislation to comment. I think a declining capability and ability in the Treasury
teams in putting together these blue chip measures ofthey have done themselves a disservice.
any given Government at the end of the day?

(Mr Cannon) Yes. I think it is particularly acute in
Chairman Stamp Duty. I have noticed over the last ten years the

quality of the senior personnel in the Revenue202. Yes.
responsible for technical matters has declined. It is(Mr Cannon) Because people like me, had I been
particularly acute in Stamp Duty because Stampshown the legislation in advance, I would feel far
Duty is over 300 years old. There are very few peoplemore inhibited in criticising it.
within the Revenue who do it. For many years now
it has been seen as almost a place for oddballs, if I can
put it that way. Up until about 1990 abolition was onLord Sheldon
the cards so it was seen as a career graveyard for

203. They discussed it with you for six months as senior Revenue civil servants. Now it was Ken Clarke
far as I understand it. Was that not enough? actually who began, in my view, the revitalisation of

(Mr Cannon) That is not quite right. We had a lot the tax which has led to this new tax now. It was on
of meetings where things were discussed in principle the 300th anniversary of Stamp Duty in 1994, he had
and the Revenue were very keen to find out how begun to notice what a great tax it was in terms of low
property deals were done. We were never at any cost and revenue raising. The Stamp OYce, believe it
stage—apart from some fairly basic draft legislation or not, had a 300 year anniversary of Stamp Duty
in November, despite requests and promises, I may and Ken Clarke turned up, the Chancellor at the
add—shown anything on this scale. We never had an time. He made a little speech to the Inland Revenue
opportunity to comment on the actual provisions. mandarins assembled, which rather surprised them.

He told them that he wished that the rest of them
were like his Stamp Duty people because he never

Lord Oakeshott of Seagrove Bay heard from them except once a year at the annual
budget round, they cost him next to nothing because204. Would it be fair to say you showed them your

cards and they did not show you theirs? there were only about 200 of them and yet, as he said,
the money just rolled in. I date from that time the(Mr Cannon) Yes, very much.
revitalisation of the tax. To answer your question,(Mr Whiting) In terms of delays, we do have to
throughout the consultation process, even the seniorbear in mind this is probably going to come in on 1
people, the business director and others in charge ofDecember. It would not be unusual for it to be
it, were quite open informally that they did not fullyexposed, discussed, debated for implementation, say,
understand the tax. After the consultation processat 1 April next year in next year’s Finance Bill, a
was more or less complete, I put it to them that wedelay in Parliament of four months or whatever:
had laboured long and hard and had theythree, four, five months.
approached a few specialists and said “Look, what
strategic changes do we need to the existing Stamp

Lord Sheldon Duty regime to stop all this avoidance?” I said “On
the fingers of one hand, I can tell you what we need205. There were the six months of discussions. We
to do and we would not need all this new tax” andare going to have about two weeks of discussions and
most of them were beginning to come round to thatcome up with our solutions. Six months was not
way of thinking. I think they were thoroughly fed upenough for the Government to come to an agreement
with this 12 months’ consultation.with the kind of representations you were making.

The timetable seems a little bit odd, does it not? 208. The words come to mind: leadership, training,
(MrCannon) Yes. It was April through to January, recruitment.

so what is that, about nine months of consultation. I (Mr Cannon) Yes.
think it goes to the fact I did not believe it was a
genuine consultation in the sense of a two way street.

Lord Wakeham

209. I want to move away from the philosophicalBaroness O’Cathain
side. I can tell you in the early 1980s, when I was in

206. Did you have consultation during the the Treasury, I tried desperately to put in a preface to
summer? a paper on Stamp Duty that Stamp Duty was

(Mr Cannon) Yes, we did. inherently a bad tax because it was a tax on change
(MrWhiting) It does not fit with the Government’s and we wanted to encourage change in our society.

own code of practice on consultation. You can see because of the ease of collection and so
on that met with enormous resistance and in the end
I had to take it out. However, listening to all this, I

Lord Jones have made a note of the things at the end of the day
that you think are wrong with the tax which could be207. I was going to follow on from Lord Sheldon,

my Lord Chairman. You have instanced put right and helpfully put right. Part of this we heard
before but I would like your confirmation. There ispersuasively omissions and mistakes. Are we entitled

to draw a conclusion because you are experienced one which I think is a very reasonable point, the lack
of certainty where adjudication is available underhighly placed professionals who presumably have

been doing this work for some years? Are we finding Stamp Duty, we go along and get the thing sorted out
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if we want to, that is not so evidently clear at the property sold from a former Government
corporation to the private sector. The purchaser inpresent time. The second one is returns within 30

days. There is an argument that is an unreasonable that transaction, of course, did not have that amount
of money simply lying around so we had to go outcomplication of this practice, to give 30 days is too

short a time. The third one I have noted down here is and borrow most of that money. The way it funded
that purchase was to plan to sell on parts of thatkeeping internal documents for house purchase and

so on for six years is also thought to be unreasonable. portfolio to raise money to help assist the purchase.
With those sums of money involved the cost ofAre there any other serious unreasonable points

about the tax in the way that it is going to be funding was vitally important, it made all the
diVerence to the figures. Now, in the Stamp Duty era,administered which we ought to look at to see if we

can improve it, leaving the broader points on one you know within 30 days of doing a transaction what
the Stamp Duty cost of the deal is. Consequentlyside?
banks and credit rating agencies achieve certainty(Mr Cannon) Okay. I agree with the first two of
very early on, they know the tax cost of this deal isyour points. I am not so sure I agree with the last
capped at a certain figure. When we enter the new erapoint about house purchases, I think that may be a
of SDLT that facility will not be available. There willbit of a red herring. I think solicitors and building
be a nine month inquiry window, once you file thesocieties, etc, are going to hang on to these
return, and if new information comes to light you aredocuments.
open for six years to having your tax reassessed so210. It is not such a problem?
certainty will go out of the window. On a large(Mr Cannon) No. In addition I would mention the property transaction a four per cent charge is a veryprovisions dealing with lost returns, it is a bit of an great expense. If your advisors have taken the viewesoteric point but it is clause 82. The Stamp OYce has that you are able to claim relief or a reduced rate ofa history of losing documents and I have been a tax and they have told the bank that the total tax costvictim of it, quite important documents where large will be one per cent or nil even—transactions seem to go missing.

Lord WakehamChairman

211. If you have an electronic transfer that 213. Is it a reasonable point to say that this is a
problem does not arise. move by the Inland Revenue in a direction contrary

(Mr Cannon) It seems to be a feature of electronic to the way they have been moving in other taxes over
paperless systems that they end up generating paper a great many years now? There has been a great deal
documents in any event. To answer that point, it will of tax clearance procedures which did not exist when
still be necessary to file a return, of course, in fact a I was a boy: corporation tax, CCT, things of that
far more detailed return which is capable, even sort, where it is possible to have a discussion and get
electronically, of the Revenue saying it did not arrive. some clearance about it and with Stamp Duty there
Clause 82, of course, allows the Revenue to treat a is a move, as I see it, in the opposite direction.
taxpayer who has fully complied with his obligations (Mr Whiting) No. Perhaps I can comment from a
under the Act, paid over his money, sent in his wider perspective. I would say that there has been a
returns, his documents or whatever, if the Revenue move over the years far more towards self-
decide that those documents never arrived, its as if he assessment, be it for individuals, be it for companies,
had never prepared and filed a return and all interest and arguably here we have now got it for Stamp
and penalty consequences flow from that. I have Duty. That has not come concomitant with
done a quick check and that goes beyond the existing clearances and pre-clearances. I would say Stamp
provisions, I believe, in the Taxes Management Act Duty is going in the same sort of direction now and
for income tax, corporation tax. I just wonder if it is it is creating the problem of uncertainty which
the Stamp OYce being slightly defensive given their Patrick has alluded to.
record of losing documents. In terms of other

214. Without the clearance procedures?provisions, I think my comments are more to do with
(Mr Whiting) Without the clearance procedures.the clamp down on reliefs that have occurred under

That said, pressures have built up and we arethe provisions of the new tax. I believe that will create
beginning to see a little more movement onhuge costs for particularly the commercial property
clearances but, in essence, the Inland Revenue haveindustry which do not exist at the moment.
frankly followed Customs & Excise, the route, VAT

212. I think that almost certainly goes outside being essentially a self-assessed tax, of saying “You
your remit. do it, we have an opportunity to come on and

(Mr Cannon) Yes. I would like, if I may, just to question after the event”.
emphasise the first of your points on the lack of an
adjudication process. That is driven by the desire of
the Inland Revenue to reduce staV costs. We were Chairmanpromised, I will choose my words carefully, there was
an indication that there would be a post transaction 215. Before we go on, you said something like—I

am not sure I understood—the Inland Revenue isruling procedure available under the new tax during
the consultation process. That has not appeared in seeking to reduce its staV costs in that area. Suppose

the Inland Revenue came and said “What we will do,the Finance Bill. Now to give you an example, I was
involved in Europe’s largest property transaction at you will pay for this procedure”, would that be

agreeable to you?the beginning of last year, £2.4 billion worth of
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(Mr Cannon) On large transactions the cost would about that now.Broadly you know the area which we
be immaterial, I am sure. are exploring here and again I think it is easier if you

say what are the main thoughts in your own mind.216. The Inland Revenue will say “We will have an
(Mr Whiting) Yes. In view of the time constraintsadjudication and there will be a fee to pay”.

I will be brief because obviously you have heard a full(Mr Cannon) Yes.
description from Graham Gunning. One well(Mr Whiting) I think that would be acceptable.
understands and sympathises with the Government,

217. They are trying to save on staV costs. As you with Customs trying to block what is undoubtedly
say, it is trivial compared with the current abuse. I have seen figures of a billion pounds of tax
transactions you have in mind where both sides missing around the Community, around the whole of
would be happy. the EC, because this is an EU wide problem. To that

(Mr Cannon) The alternative to the taxpayer extent obviously one has to look at methods of
without certainty on a large transaction when he is blocking it. There are two particular provisions.
funding his transaction is vastly increased interest Clause 17 requires security. The point has been made
rate funding costs. that there is a certain amount of bureaucracy, there

218. The taxpayer would clearly rather have an are administrative costs. I think we would look for
Inland Revenue with more staV in this case, more that to be put in place, required, in only the very
expert staV, who could adjudicate. In their terms, extreme situations where frankly you are talking
they would be willing to pay for it? about a very fly by night operation. One would not

(Mr Cannon) Yes, I am sure they would. expect Customs to ask a legitimate business to
provide security. Of greater concern is Clause 18, the
joint and several liability. On the surface of it this

Lord Oakeshott of Seagrove Bay sounds fine—if in a sense you are made an oVer to
buy some cheap mobile phones or computers, if you219. On this example you were giving us, you had
take that, then on your own head be it. But we arenot got to the end of the story. On a £2.4 billion
talking about wildly fluctuating markets, pricestransaction, you were wanting certainty as to what
change, it seems so inappropriate to turn taxpayersthe Stamp Duty you were going to pay was. From the

Treasury’s point of view, I cannot imagine you were who are already unpaid tax collectors into unpaid tax
going to pay four per cent, presumably the reason for enforcers. Putting it in simple terms, it is not their job
having you there was that it was a much reduced rate. to police the system because what they are concerned
Presumably if you wanted to pay four per cent there with is getting the goods. The sort of businesses I deal
would be no problem about certainty. In fairness to with, certainly, do not go and deal with fly by night
the Treasury, no doubt you were trying to avoid operations. They want certainty of supply, their
paying a large amount of tax which is exactly what bigger risk is not the VAT going missing, it is paying
they are trying to achieve? the £100 for the goods and not getting the goods.

(Mr Cannon) Yes, we were claiming a relief, the Certainly if they have to pay £117° for the goods plus
relief I mentioned earlier, sub-sale relief. VAT, they will take automatic care. Now requiring

them to go further back down the trail and forward,220. Yes. You also were not going to pay four per
because the way the provision is drafted is as thesecent, were you?
goods move, that to us seems too much.(Mr Cannon) No, if things had gone according to

plan, and in fact they did in the end, we paid nil 224. That is the bit that is puzzling me. I can well
Stamp Duty on that transaction by claiming the relief see the immediate relationship, the person you buythat has been around since Pitt. from and the person you are selling to. I think any

221. Yes. I am wondering how sympathetic we bona fide business has some degree of responsibility
should be to this. there. What I do not understand, and have not since

(Mr Whiting) To put it into context: Stamp Duty we first came across this, is the logic of the whole
would have been paid at the end of the day when the chain. In other words, I cannot yet come to grips with
properties in question were bought by individuals so the Customs thinking as to if it is two firms further
I think one should view it as a timing issue. down, firms the existence of which I do not know

about, and as you have said why should I know222. Not necessarily, if you are selling them on to
about them because I am in the business of buyingpeople you describe it as a voluntary tax?
and then selling, there must be an argument on the(Mr Whiting) No. We are talking in this
side of Customs as to why they would want to extendtransaction of residential properties bought by you
my level more than one step back that way and oneor me. You could, of course, say that the Treasury
forward. What do you think is the logic of theshould be entitled, perhaps, to get two tranches of
argument?Stamp Duty, I might well take issue with that and to

say that one is suYcient. (Mr Whiting) I am afraid, my Lord Chairman, I
Lord Oakeshott of Seagrove Bay: Had it been a am not sure I can really help you on that. I can

commercial transaction that would not apply. speculate and say that I think Customs are trying to
take a very wide provision that, to be honest, allows
them to go for the soft option. If you are the good,

Chairman wholesome, comfortably oV trader in the middle, you
are the one we can pursue, we are not going to worry223. I think we are straying away from our
about the rest of it. That is objectionable, I think.heading. We are running out of time, also. We have

not asked you anything on VAT. We had better ask Baroness O’Cathain: Exactly.
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225. Your argument has to be—if you pursue me— 232. No consultation at all?
I say “I acted quite reasonably. I bought these goods (MrWhiting) No. We were aware they were trying
from these people, they were a typical price and I sold to get out the missing trader fraud. This is not
them on”. something that has been discussed, the argument

(Mr Whiting) I would hope that is all there would being this is anti-avoidance and we need to take
be to it. My concern is when you look at the drafting quick action. I have a lot of sympathy with that. That
provision, as I know you have done, we are very said, you have to say that if there had been some very
much dependent on the way Customs will operate it. private consultations before hand, and we are well
My belief is you do not make a bad provision good aware of the need sometimes to operate under strict
by leaving it to Customs to operate in a fair manner. Chatham House type rules, I think we could have

had a sensible debate as to how do you think we226. We are trying to pursue the analysis. I
should solve this problem. This is something that anyunderstand the soft option. Why are you looking
tax adviser with any legitimacy has an interest inunder the light for the missing snake because that is
solving because we do not want our clients caught bythe only bit of the room I can see.
this. We are all taxpayers, we would like Customs to(Mr Whiting) Yes.
solve this problem of the missing trader fraud.

227. I still feel that maybe someone in Customs has
233. Would it be too much to ask you if you couldanother argument that we are missing. We are going

give us—obviously not a detailed account as to howto ask them, of course.
you might solve this problem—some ideas as to how(Mr Whiting) We have tried. We have made the
it might be done?point. We await enlightenment.

(MrWhiting) With pleasure. I will submit through
228. You see nothing? the Clerk, if I may, a page or so setting it out.
(MrWhiting) We see no reason to extend it that far

other than Customs taking a belt and braces. “Let us
take a scattergun approach. When it comes to the Chairman
crunch we will fire our shotgun and we will spread the 234. Everybody seems to know about the goldpellets and we are bound to hit somebody.” case. I think everybody knows about it except me.

Could you say a word about what they did and why.
It is a point you raised. I do not know what that wayLord Wakeham
is in my case.

229. Have you seen any suggested amendments to (Mr Whiting) This was in the 1980s, mid 1980s I
the legislation which might make the scheme more think, which is why I wondered if Lord Wakeham
balanced and reasonable? remembered it.

(Mr Whiting) We have been asked for that. It is
very diYcult to amend what is there because I think
it is one of those old things, if I want to get there I Lord Wakeham
would not start from here. The route we would much

235. I remember it very well.prefer is the reverse charge operation which, for
(Mr Whiting) Please, I was not suggesting thatexample, was operated in the gold market to stop the

Lord Wakeham was involved in this.gold frauds that you and I well remember which
some years ago applied in a similar situation. To 236. I was the person who brought the regulations
apply the sort of basic scenario, if I am buying before the House of Commons to stop it.
designated goods, let us say computers, phones, (Mr Whiting) I thought it was. This was a very
above a certain amount—so let us keep small parallel thing, gold being obviously portable and
businesses out of this—then there is no VAT charged extremely valuable. If I was to sell you gold at the
on that if I give you my VAT registration number. If time plus VAT then it was all too easy for me to set
I wish to claim the VAT back, I have to account for up the carousel type arrangement, charge you VAT,
that to Customs. So we are into the “I pay you the you pay me, I disappear without paying the VAT to
£100 for the goods. I do not pay you the 171

2 for the Customs. The arrangements which came into place,
which I will happily set out for Lord Sheldon and theVAT therefore you have no scope to disappear with
rest of you, would be basically to say “No, if I sell youit”. If I want to claim the 171

2, I have to account for
gold, I charge you VAT only if I am selling to you asthat to Customs. We think that is the route to follow.
an individual. If I am selling to you as a business then
I charge you just the £100” and we are back to the
idea that you have the responsibility to account forLord Sheldon
the VAT to Customs.230. If you wanted a diVerent process altogether,

from what you say, you start from here. You want a
diVerent process: how far did the consultations go so Chairmanyou were able to suggest these diVerent processes?

237. You have no answer to the question why they(MrWhiting) I am afraid this is not something that
did not do it?has been consulted on.

(Mr Whiting) No, I am afraid I cannot give you
enlightenment on that one. I will go and ask my

Chairman colleagues further.

231. This was not? 238. We will go and ask the question. I usually like
to know the answer before I ask it.(Mr Whiting) No.
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(Mr Whiting) I will watch with interest for the the thought of fining someone for not filing or not
paying electronically unless—answer you are given.

Baroness O’CathainLord Oakeshott of Seagrove Bay
244. Disgraceful.239. The interesting question raised in my mind,
(MrWhiting)—unless, of course, for example, it isyou were saying in a sense it is a diVerent sort of

the deliberate method, as was alluded to, of paying inproblem so perhaps to start with you would not
some extremely obscure mid Pacific Bank in a nonexpect them to consult and then you make the point
negotiable currency in which case you deserve whatobviously—I put it this way—you are not going to
you get perhaps.have a conflict of interest. To be honest, if you are

talking about Stamp Duty consultation it would not
arise, if the Revenue talk quietly to one firm rather

Chairmanthan another. In this case, where no legitimate firm is
245. We will come back to this subject. I take it youacting for the carousel people, I would rather they

will take a similar view to private enterprise: thewere a bit more able and there would not be any
restricted way you pay they should accept.reason not to come and talk quietly to

PricewaterhouseCoopers. (Mr Whiting) A private enterprise is usually only
too grateful to get paid.(Mr Whiting) Indeed.

246. There are private enterprises which mess240. Perhaps they should be a bit more
you around.comfortable with talking to people here where there

(Mr Whiting) It does happen.is no conflict.
Lord Wakeham: There is competition there.(Mr Whiting) I think that is a very good point. I
Chairman: Lady O’Cathain has a question whichagree with that wholeheartedly, either to come and

will be the last question.talk to firms, such as my own, or put our other hats
Baroness O’Cathain: My last question is oVon as the Chartered Institute of Taxation. That is

electronic.something we have done regularly more, I have to
say, with the Inland Revenue than with Customs.

Chairman
Lord Wakeham 247. Can I just ask then: you think it is the way

forward but you are worried about compulsion?241. It is not unknown in the Inland Revenue but
(Mr Whiting) It is encouragement, it is making itit is nearly always done, as a matter of fact, not

attractive. If appropriate it is oVering discounts foroYcially to bodies or firms, it is individuals who are
prompt payment or something of that ilk.known to be extremely sensible and useful partners in

firms and just talking to proper individuals and
consulting and it has worked in the past.

Baroness O’Cathain(Mr Whiting) Certainly.
248. Carrots rather than sticks.
(Mr Whiting) Carrots rather than sticks, exactly

so.Chairman
Chairman: When I was teaching I believed in

242. I just wonder whether you have got any final sticks.
remarks on the electronic payment side?

(Mr Whiting) Yes. That is a little hobbyhorse of
mine, the electronic payment, and last year the Baroness O’Cathain
electronic filing. I start from the premise that I am not

249. I just want to know—bearing in mind that wehappy with compulsion because to me systems ought
are looking at the issues of administration,to be made attractive. It ought to be the obligation on
clarification, simplification—your last comment inthe tax authorities to make you want to file.
your very helpful paper, Mr Whiting, about
commencement dates, I think that is really such a
muddle. Do you really think they would be preparedBaroness O’Cathain to listen to a strong recommendation to do
something about making all dates eVectively the243. Indeed.
same? Why has this built up like this?(Mr Whiting) Or pay electronically. Of course,

electronic payment and filing is the way forward. To (Mr Whiting) I did not put a full list in my paper
because I ran out of energy. I think the reason yousay to a modest sized trader “This is what you have

to do”, I am sorry, I do not go with that. It should be have such a variety of commencement dates is the
nature of the way the system is put together which is,a matter of encouragement, it should be made easy.

Part of the reason for saying this is that regrettably, of course, diVerent departments. I am not just talking
about Inland Revenue and Customs & Excise butcertainly on filing, the Inland Revenue’s experience

on electronic systems is not a wholly happy one. diVerent departments within the government putting
forward their provisions. There are often goodPayments also have been known to go astray or take

a little while to get into the right hole so I have an reasons for diVerent dates but in these days of joined
up government and electronic co-ordination andinnate problem with this as a route. I would prefer
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things like that, there ought to be a reasonableness To put in a whole raft of others, I do love 6 April as
the start of our tax year but a little more eVort atcheck. To go back to Lord Jones’ question about

simplicity and simplification, this is all part of trying streamlining, shall we say, would not go amiss.
to reduce the burden. We have talked a lot about
consultation which as you realise I am an enormous

Chairmanfan of. Let us try and keep it simple if we can. Let us
try and reduce the burdens in terms of the amount of 251. Fine. Thank you very much. I fear we have
filing the business has to do, the amount of dates that kept you longer than we should have done.
I have to keep in my head. I did once start to do a (Mr Cannon) No problem.
little light hearted after dinner quiz for a group of tax

252. You heard my remarks to the previousprofessionals at a joint Inland Revenue/Customs &
witnesses, particularly when it comes to examples. IfExcise taxation meeting of “Can you remember your
you have one or two more really telling examples ourdates and what came in on the dates” but people
experience is that good examples have a biggerstarted to scream at the variety of dates that I was
impact than good arguments and we would be mostcoming up with. It all seemed so extreme.
indebted to you. We are under terrible pressure so

250. As a supplementary I suppose the 11/12 were any thoughts you have will have to be sooner rather
Saturday and Sunday, were they? You have 9, 10, 13, than later. We are indebted to you. Eventually, when
14, 15. it is too late, we will ourselves begin to understand the

(Mr Whiting) I believe that was the Saturday and subject. I fear it may be the day after the completion
Sunday, yes. One did wonder if they put their mind date of our report. Thank you for joining us.
to it they could have a provision starting every day. (Mr Whiting) Thank you for the opportunity, my
Let us bear in mind that to certainly many foreign Lord Chairman.
investors 6 April is a pretty strange day to start with.

Memorandum by PricewaterhouseCoopers

As we noted in our initial memorandum submitted to the Sub-Committee, Clause 18 imposes a new and
unwarranted burden (and cost) on traders. We understand and indeed endorse the aim of Customs and Excise
to crack down on fraud, but we question whether it is appropriate to impose a penalty on a trader for unpaid
VAT on “any previous or subsequent supplies of [the] goods”.

We think this imposes unfair burdens on legitimate traders who now have a rule as tax enforcers on behalf
of Customs and Excise. We are not convinced it is suYcient to moderate this provision through Customs’
guidelines. In this note we outline an alternative route that should we think be explored. For completeness
we recap on the problem needing tackling. Inevitably, we cannot be exhaustive in this short memorandum
but we feel there will be suYcient detail to set out the case properly.

The Nature of the Problem

In a normal domestic transaction between two VAT registered businesses, the seller charges the net price
plus VAT to the purchaser and collects this VAT from the purchaser together with the price of the goods.
The seller is required to pay this VAT to Customs and Excise. The time that this VAT becomes due to
Customs and Excise is commonly after the purchaser of the goods has paid it to the seller. This mismatch in
the timing of when VAT is paid to sellers by purchasers and when the seller is then required to pay this VAT
to Customs and Excise creates the opportunity for fraudulent traders to “disappear” without paying over the
VAT due to Customs and Excise.

There is a variant where a purchaser of goods bought plus VAT reclaims the VAT paid from Customs and
Excise on the basis that he has sold them through an export sale, zero-rated for VAT purposes. Having built
up a pattern of modest reclaims, the purchaser makes a large reclaim on a bogus purchase/export and
disappears.

As noted in the Sub-Committee hearings, this “Carousel Fraud” is a serious problem within the EU—sums
of £1 billion have been mentioned as the possible size of the EU problem.

An Alternative Route: the VAT Special Accounting Scheme for Gold

Under the special VAT accounting scheme for trading in gold the obligation to account for VAT on a
supply of goods is transferred from the seller to the buyer. This scheme is mandatory for supplies of gold
between VAT registered traders.

The seller must confirm certain details of the customer, establishing the name, address and VAT
registration number of the purchaser. This provides an opportunity for the seller to determine that the
purchaser is registered for VAT, which is a condition of using these special VAT accounting arrangements.
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The seller must provide a VAT invoice for the sale of the gold and must include a statement saying that the
purchaser, rather than the seller, will account for any VAT due on the transaction.

The purchaser pays the seller the VAT exclusive price of the gold (say 100), rather than the VAT inclusive
price (ie 117.5) as occurs with other domestic business transactions. The purchaser then self assesses the VAT
due (ie 17.5) on the transaction, eVectively charging itself the VAT due on the transaction and recovering this
VAT as allowed by separate rules determining its right to recover VAT. Assuming that they recover the VAT
in full, they are not out of pocket and neither pay Customs and Excise nor are repaid by them.

The impact of this legislation in that VAT due on transactions between businesses is not held as cash by
the businesses themselves at any stage in the transaction chain.

Where gold is sold to a non-VAT registered person, the seller will charge and account for VAT in the
normal way, and will collect this VAT from the purchaser when the gold is paid for. However, individual
private customers tend not to purchase large quantities of gold and this does not appear to represent a
significant fraud risk for Customs and Excise.

Implementation in the Technology Industry

The adoption of arrangements similar to the gold scheme in the computer and mobile telephone hardware
markets would eliminate fraud in the following circumstances:

— Tax loss through Missing Trader Intra-Community VAT Fraud (MTICF) where supplies of goods
do not pay VAT due to Customs and Excise can be eVectively tackled because VAT due on a supply
of goods is not paid as cash to supplies of goods. This means that fraudulent suppliers are not
receiving cash that is due to Customs and Excise and so the risk that they will “disappear” without
payment of tax is eliminated.

— Tax loss through MTICF where purchasers of goods reclaim VAT from Customs and Excise that
they are not entitled to can be eVectively eliminated because the self assessment system would not
require any such payment of cash to be made by Customs and Excise. This means that fraudulent
traders are not in possession of VAT reclaimed illegitimately and so do not have an opportunity to
“disappear” before Customs and Excise have an opportunity to fully investigate the transactions.

Possible Objections

There are two immediate objections that may arise:

— it would be diYcult to define the scope of an “extended gold” route. The answer here is that the
definition already has to be made for the operation of the proposed Clause 18;

— the “reverse charge” mechanism proposed would create extra administrative burdens. As the
scheme parallels the route followed by intra-EU acquisitions, it will be a familiar route for most
established businesses and the additional eVort required will be small. It will require some additional
routines for some businesses but that would surely be seen as a modest price to pay for the removal
of the potentially draconian powers in Clause 18.

Conclusion

We feel that at a minimum Customs should be required to explain why their route is preferable to the
“reverse charge” route and that if they insist that Clause 18 is the only route to follow, why it is necessary to
have within it the power to attack legitimate traders in a supply chain who may be totally unaware of the
insertion of a fraudulent trader at some earlier or later point in the chain.

May 2003
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Present:

Barnett, L. Peston, L. (Chairman)
Jones, L. Roll of Ipsden, L.
Newby, L. Sheldon, L.
Oakeshott of Seagrove Bay, L. Sheppard of Didgemere, L.
Paul, L. Wakeham, L.

Memorandum by The Institute of Indirect Taxation

FINANCE BILL 2003 SUGGESTED CLAUSES THAT MIGHT BE SPECIFICALLY CONSIDERED
BY THE ECONOMIC AFFAIRS COMMITTEE OF THE HOUSE OF LORDS

Clauses 17 and 18

The Committee ought to consider whether combating VAT evasion is something to be achieved at all costs
or whether there is a balance to be struck between combating evasion and promoting fairness and
economic growth.

Clause 17

Is the provision to enable Customs to demand security from a business which (to quote the Budget Press
Release) “despite warning, continues to deal with other businesses . . . that evade paying tax”. Most people
believe that Customs have a statutory duty of confidentiality in the same way as the Inland Revenue. It is
hard to see how a tax system can work eVectively without such a duty. How can such a duty towards the
suspected evader be squared with warning the innocent customer? How diYcult will it in practice be for
Customs to show that it is “likely” that VAT will be evaded (Clause 17(7)). On the face of it that is not a strong
requirement. The person who Customs think is likely to evade tax is given no rights. He does not have to be
told that his customers are being “warned oV” by Customs and if he finds out he has no right of appeal even
though the eVect of such warnings is likely to put him out of business. Is this consistent with either fairness
or with his human rights?

Clause 18

Enables Customs to impose joint and several liability for VAT on everyone within a supply chain provided
that the trader that it is sought to make liable “had reasonable grounds to suspect” that some or all of the
VAT . . . would go unpaid”. Although there is a right of appeal there is no equivalent to clause 17(7)), ie
Customs do not have a strong burden of proof. If the price that a person pays for goods is less than the price
payable on any previous supply. The clause deems that fact to create a likelihood of the VAT will go unpaid,
ie if I believe that the person I am buying them from over bought the goods and I can buy them oV him cheaply
because this has pushed him into financial diYculties I can be made liable for his VAT if his purchase turns
out to have been so commercially injudicious that he is forced into insolvency. There does not need to be the
slightest hint of evasion! It is suYcient that I suspect he may become insolvent and not pay his VAT. Is it right
that a trader should be liable for the VAT of someone else in the supply chain of whose existence he is not
even aware? Is it right that the provision should apply in arrears; ie the trader is not warned in advance that
Customs think he is part of a supply chain? It is only when they find they cannot collect the tax from the prime
debtor that they will go to anyone else that they choose in the chain.

Clause 22

This eVectively opts the UK out of applying a decision of the European Court of Justice given over five
years ago. Such an opt out clearly needs a derogation from the EC. Has this been obtained or is the intention
to pass the legislation and then attempt to get EC approval of it? The Committee ought to consider the long-
term eVects of the UK unilaterally opting out of EC law. Business needs certainty in tax matters. If the UK
picks and chooses which ECJ decisions suit it, it will quickly become very diYcult for a business to know
which parts of EC law it is entitled to rely on. Derogations are not widely publicised and can be diYcult to
find a few years down the line. The EC is struggling to try to harmonise VAT across the community. Is the
benefit that the government believe will be obtained from Clause 22 suYcient to justify the UK going against
that objective?
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Clause 28

The Committee ought to consider whether this is compatible with human rights. It enables Customs to
switch from a company to a director a VAT liability that arises from VAT evasion, if it “appears” to them
that the liability arose from the director’s dishonesty. Although Clause 33–36 gave a right of appeal to the
VAT tribunal it is for the director to prove that Customs are wrong not for Customs to prove otherwise.
Customs have to prove there was evasion but not that the director was personally dishonest. As this appears
to be a “criminal” penalty under human rights law, why should Customs not also have to prove that the
director has in fact acted dishonestly?

Clause 109

The Committee might like to consider whether the Clause should put so much power into the hands of the
Executive. It appears to give the Treasury power to scrap the entire tax (stamp duty, land tax) and start again
without having to bother about Parliament if they think they can make a better job of it than Parliament has
tried to do. The only thing they cannot do is change the rate. However, they are free to decide what should
be taxable and what exempt and do anything else they like to the tax as long as they don’t abolish it. We
believe strongly that taxation ought to be imposed by Parliament, not by the tax authorities, and that the
power to change the law by statutory instrument ought to be restricted to administrative matters, very
complex technical issues with a very limited application and reducing rates or increasing thresholds. Clause
109(1) is a clause example of how not to introduce a tax.

Clause 95

Although we have no objection in principle to a statutory oVence of the fraudulent evasion of stamp duty
land tax, we are concerned that the oVence appears to mirror that introduced for income tax purposes under
section 144 of the Finance Act 2000. At the time the government stressed that this was a very limited oVence
and applied only to income tax and not to other taxes. We feel the Committee ought to consider the principle
of Parliament introducing a statutory oVence for a very limited purpose and once it has been passed by
Parliament feeling free to replicate that oVence in relation to new taxes. In particular it is worth noting that
section 144 does not currently apply to the evasion of stamp duty.

Clause 96

This mirrors section 99 of the Taxes Management Act 1970. Section 99 does not apply to stamp duty. Again
we have no objection to clause 96 in principle. However we can envisage circumstances in which a single
document will attract penalties under both section 99 of the Taxes Management Act 1970 and clause 96. This
does not seem to us reasonable, bearing in mind that if the same document had eVect for, say, both income
tax and corporation tax, only a single penalty could be charged under section 99.

Clause 97

This seems to be based on section 118(2) of the Taxes Management Act 1970 but with one important
diVerence. Under section 118(2) either the Inland Revenue or the Appeal Commissioners can extend the time,
whereas under clause 97 only the Inland Revenue have the power to do so. We think that the Committee
ought to consider whether there is a good reason why it should be felt that the Appeal Commissioners should
have lesser powers in relation to stamp duty land tax than they have in relation to income tax, corporation
tax and capital gains tax.

Clause 117

We think that the tax system ought to form a coherent code. As such we think it disappointing that the
government should have opted to adopt the expression “major interest” in relation to stamp duty of land tax
to mean something entirely diVerent to the meaning of the same expression in the VAT legislation. In the
context of the government’s commitment, exemplified by the Taw Law Rewrite Project, to make tax law more
understandable it is disappointing that greater eVort is not given to adopting expressions that have a
consistent meaning throughout the tax legislation. The expression “major interest” having been defined for
VAT purposes, it would be far more sensible to use a diVerent terminology in the stamp duty land tax
legislation, as the two expressions are intended to have very diVerent meanings.

28 April 2003
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Examination of Witness

Mr Robert W Maas, Institute of Indirect Taxation, examined.

monthly. Most of them met only a few times. I thinkChairman
the Modernising Committee was the biggest and met253. Mr Maas, welcome to our ancient House and once, twice or three times, and then round aboutto our less than ancient Committee! I think it is the November the Revenue suddenly cancelled all thefirst time you have met us and you are very welcome. outstanding meetings. They issued a secondWe have seen what you have submitted to us and I consultation paper on draft clauses in Novemberthink you know the lines that we wish to pursue. which was a public consultation, so that was the firstObviously, particularly for the sake of our recording real public consultation. As far as I know there hadangel in the middle, clarity is of the essence, and you been no feedback from the draft clauses other thanmight start by telling us a little bit in your quick what you have in the Finance Bill, which isopening remarks about what the Institute of Indirect significantly longer than what was in the draftTaxation is and what your role is. clauses. I have to say I was not personally at the(MrMaas) Yes. The Institute of Indirect Taxation consultation meeting but we did have members onis a professional body representing indirect tax most of the sub-committees, and the impression theypractitioners, as its name suggests. We have about got was that the Revenue were not really interested in450 members—indirect tax is a very small field and consulting but what they were really interested in wasthat is quite a large number of them. We have finding out what sort of things people did so theysomewhere around 300 students and entry is by could make sure the legislation would block them.examination only. Our membership is quite varied—

probably half of them are ex Customs staV who have
gone into the private sector: the rest are accountants,

Lord Newbysolicitors and barristers, and we have quite a number
of serving Customs oYcers and a number of our 255. One of the questions that flows from the way
students are serving Customs oYcers. We do not yet the legislation has been introduced, and indeed the
have any Revenue oYcers but we hope that will come content of it, is the extent to which there is a lot of
at some stage. My background is that I am a scope for secondary legislation, and we had a witness
chartered accountant: I am one of these rather yesterday who said he reckoned there were 22 cases
peculiar people who specialise in tax, both direct and where secondary legislation might be required. I
indirect, so I can get a broad picture. I am with a would welcome your views about whether you think
three-partner firm of accountants and most of my the balance in the Bill between primary and
clientele are owner-managed businesses. Our secondary legislation is appropriate, or whether you
technical committee is mainly made up of would shift it one way or the other?
accountants and lawyers. A. I have not counted up the number of times but,

Chairman: Thank you for that. I will ask Lord in fact, Clause 109 basically says the Treasury can
Oakeshott to get us started, please. scrap the legislation and start again provided they do

not change the rate of tax, and so the powers to
change things by statutory instrument are really
unbelievably wide. It is obviously a matter of opinionLord Oakeshott of Seagrove Bay
to what extent one should use secondary legislation.

254. Thank you, Chairman. In our inquiries both Most professionals feel that it should broadly be
into Stamp Duty and other areas one of the themes limited to administrative provisions and particular
we are pursuing very strongly is the consultation complex areas, and it is very worrying the amount of
process—how far consultation has been carried; discretion given to the Treasury to change the
whether it should be done in a diVerent way; what legislation. Having said that, of course, having made
you feel about this particular process this time. We a decision that the tax would be introduced on 1
have had some pretty pungent views expressed about December, and the government not knowing what
that and I see indeed that you say this particular they want to do on very major areas of the tax, there
clause is a classic example of how not to introduce a is not a lot of choice other than to leave those areas
tax. How in your view could consultation be to be dealt with by secondary legislation.
improved so we do not reach this sort of situation?

A. Could I say, firstly, that I am not sure this is
typical Inland Revenue consultation because they do Lord Roll of Ipsdendo some very good consultations but this is not one

256. If there was a delay from the starting date ofof them. It was a very peculiar sort of consultation
1 December of this year, what would thebecause really what happened is there was a
consequences be for the Revenue?consultation document introduced at the time of the

2002 Budget, and they then set up a Steering A. I am not sure there would be any serious
consequences because, although the Revenue have aCommittee by invitation only, and it is not at all clear

who was invited or why. For example, the Institute worry about avoidance on existing Stamp Duty, the
Finance Bill itself tightens up the Stamp Duty rulesof Chartered Accountants who have about 110,000

members were not invited. They then held an open for the period between now and 1 December, so
leaving this over for another year would be veryday and people who went to the open day were asked

if they wanted to join sub-committees, but again unlikely to have an eVect on yield. Everybody would
welcome it because it would mean that Parliamentanybody who was not able to go to the open day was

really cut out of the consultation completely. The could have a look at the final legislation, whereas at
the moment it must be extremely diYcult forsub-committees mostly were supposed to meet
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Parliament because you only have half the legislation from the administration of the tax you think it is
probably reasonably all right, do you?here and we do not know quite what is going to be

brought in later. A. It is workable. The rules on leases are going to
operate very erratically depending on the terms of the257. We heard yesterday that the consultation was
leases. We definitely need something more ona little one-sided: that part of the examination here
complex commercial transactions, but I think thewas to probe and to discover what was going on
Revenue recognise that and we will get something.rather than properly consulting. Is that your view?
The Revenue have said they are consideringA. That is my view as well, yes. something more on sub-sale relief, because at the

258. So given that there is dissatisfaction with the moment the Bill just abolishes the existing sub-sale
consultation process—something that is not unique, relief, and I suspect we will get a bit more than that,
of course, because there could be some people quite so I do think it will be filled out. I do not have a big
prepared to spin it out for various reasons—and fear that it just will not be able to operate.
given that the date of 1 December, if it were to be
postponed, would have little eVect on the revenue,
this means a stronger case for postponement. Could Chairman
you quantify, even in the most rough way, the

261. But looking at it from the Treasury’s point ofconsequences for the revenue by postponing?
view, if you like, we had one witness who used theA. I find it very hard to do that because in a way,
expression the old Stamp Duty was a “voluntary”compared with Stamp Duty, bearing in mind the new
tax. What we now have, I gather, and I speak as aanti avoidance provisions for Stamp Duty, the real
total non expert, is a tax that is very unlikely to bearea in which the tax yield is likely to be diVerent is
voluntary but one that people will have to pay. Allon leases where the proposed tax charge on leases in
the people who thought it was voluntary before arethe Bill is very significantly higher than the existing
now going to think it is draconian but my answer toStamp Duty on leases, and the government have
that is “So what? I do not care now—you are beingbasically themselves said this is a sort of almost in
taxed for the first time.” If we separate out andterrorem provision that they will only bring in if
assume there are problems here and that these taxespeople cannot come up with something better in the
are being introduced for a purpose, is it not reallyinterim. Indeed, my understanding is that the sub-
surprising that in the early days there will becommittee which discussed leases had four options
diYculties?put before them as to which way it should be done,

A. No, I do not think we will be surprised atand the one adopted was the one everybody said was
diYculties but let me make two points on that. Theunworkable.
first one is that, although Stamp Duty was very much
a voluntary tax until three or four years ago, there
has been an enormous lot of anti avoidanceLord Sheppard of Didgemere legislation on Stamp Duty in the last three or four

259. I am almost coming at the same question in a Finance Bills, and it is much less a voluntary tax, and
diVerent way which is that assuming there is not a there is even more in this Bill even though the tax is
delay and the government decide to press ahead with about to be abolished. The other point I would make
the dates and so on, what is the administrative eVect is that last year, when the Revenue introduced new
going to be for some of your clients and your rules on taxing intellectual property, the consultation
colleagues’ clients? Is there likely to be a degree of spread over three years and produced a very good tax
chaos in the market place or not? that basically both the Revenue and taxpayers felt

A. There probably will not be a huge amount of they could live with. It made changes that people did
chaos because the legislation is workable, but it is not like but everybody thought they could live with
unfair in many areas and I suspect that between now it, and I just think it is a shame that the same thing is
and 1 December we will get some secondary not going to happen with Stamp Duty.
legislation even if it is not very satisfactory, so I do 262. On Lord Wakeham’s point, let’s assume therenot think there that it cannot be operated. I think the was more time to get into an excellent tax. How muchrisk is we are going to end up with a very poor quality more time?tax where, with a bit more time, we could have A. I think it could be brought in next April—inproduced a good modern tax. other words, if there was consultation between now

and Christmas the Revenue could issue new draft
clauses early in the new year to come into eVect at the

Lord Wakeham beginning of April. I do not think you need delay it
for a long time.260. That is the area where one can speculate about

how eVective the consultation was up till then but 263. But it would be primary legislation in the way
there is a certain amount of time before the Finance you describe it?
Bill becomes law—not much but some—and then A. Yes.
there is time before the regulations are brought in,
and I just wondered if you could indicate the areas in
which you think further consultation could produce Lord Wakehamsome improvement to the Bill? Which were the areas
where you are most concerned? Much of your 264. There were some things that came out of

people who were kind enough to come and giveevidence, as I read it, is about the unfairness of some
of the rather draconian powers, as you see them, but evidence to us before which I thought were quite
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interesting. There was the question of the lack of 267. Is this fundamental to the tax, or is it because
the Revenue will be working their way in andcertainty that arises now—whereas in the old days

you could get adjudicated by the Stamp Duty oYcer therefore there will not be enough experience? Once
the tax has been going for a year or two, will it not beand you knew where you were, now that does not

happen—to which someone very wisely said that it established broadly how these things will work?
means stamp duties are moving into the same sort of A. It is hard to say. I think that the Revenue seem
area of types of self-assessment happening across the to be feeling that they want to adopt self-assessment
board. Do you think that is a problem, or an as a matter of policy, and that they are going to use
improvement? the self-assessment rules for any new tax, so from

that point of view I can see it working in. I also thinkA. I do think that will present very big problems,
firstly because it is very important to business to get that in practice they probably will not take nine

months: they will probably look at them relativelya transaction registered at the Land Registry and you
cannot do that till you have put your tax return in, quickly.
and people would much rather, when they put the
transaction on the register, know where they stand.

Lord WakehamSecondly, no consideration it seems to me is being
given at all to the fact that a lot of United Kingdom 268. Is not the real issue in a sense that, when you
property purchases are by non resident companies have gone for most of your lifetime with a Stamp
and, if a non resident company buys and sells a Duty of around 1 per cent, 4 per cent is a very
property, by the time nine months go past and the substantial increase and views of what you can take
Revenue start asking questions, it is very hard to see a chance on may be slightly diVerent on a tax which
anybody answering their letters! is at a very low rate compared withwhat is now pretty

significant? That must mean the administration of it
must be more certain?

Chairman A. Yes. It makes the risk bigger.
265. Following Lord Wakeham again, one of the

things again that puzzles me is I can see the demand Chairmanfor certainty, we just like to know “What do I owe
269. Can I ask you something which certainlyand can I be certain, having told that is what I owe,

puzzled some of us yesterday? We were told by onethat that is what I owe?” On the other hand, the
of our witnesses that the way the Bill has been draftedquestion of amending the return also, as you know,
together with the start date means there will bewe raised as a question. Is there any conflict between,
certain transactions where people will end up payingon the one hand, a desire to be able to amend the
neither tax, and the words I think that were used werereturn, and a desire for certainty?
“there is a mistake in the Bill” and so on. Is it yourA. I am not sure there is because what people want
view that that is possible?is they want to pay their tax and get on with their

A. I am not aware of it. I know there is a theoreticallives. Under Stamp Duty, at the time you paid your
problem where you enter into an agreement for aduty and you executed the document and registered
lease before 1 December and you actually enter intoit with the Revenue, if you like, you either paid the
the lease after 1 December, but the Revenue haveduty, or you were in dispute and you knew you were
given assurances that they are going to sort that out.in dispute and you knew what the area of dispute

Chairman: So in theory it can happen but it will bewas. Under the new system you do not know you are
sorted out, because that rather threw me.in dispute for nine months, or for up to nine months

depending on when the Revenue look at it, and in
that sort of situation you probably need the ability to

Lord Sheppard of Didgemerehave a second thought yourself.
270. Am I right in thinking from what you have266. So at that point you accept that clearly you

said that you would agree, and I am not leading thecannot have certainty, given the nature?
witness, that there was a need for a fundamentalA. Yes. Even with existing Stamp Duty you did not
change in this area, and it is really how it has comeget certainty because very often the Revenue did not
about and the consultation? It is quite a fundamentalagree with your interpretation and cases went to the
change to rules that have been around a long time.House of Lords for a decision. But what did happen

A. It is a fundamental change from the Stampis you knew right at the beginning what the dispute
Duty rules. I think it is a bit silly that we now havewas and you could make a business decision “I may
two completely diVerent taxes to replace Stampneed to set aside this money”. With Stamp Duty land
Duty—one on shares and one on property—and Itax, you are going to have a situation, not only on a
think it would have been much more sensible to haveminority of cases, you know you have a dispute and
a single tax.you are going to have to set aside the money, but

Chairman: We might have one day.everybody is going to have that problem, and the
Stamp Duty can be quite a big figure. Even for a
fairly small business, 4 per cent on their new oYce

Lord Newbybuilding is a big thing. If they think it falls under an
exemption and it turns out it does not, that can be 271. You mentioned earlier that there were certain

aspects of the way in which the tax was going to bevery financially embarrassing and you really would
like to know that right at the beginning so you can administered which you thought was “unfair”, I

think was the word you used. It would be very helpfulbuild it into your budget.
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if you could give us an example of an unfairness in the Lord Barnett
Bill, and how that might be put right? 276. You refer in your paper to Clauses 17 and 18,

A. To be honest I cannot remember the context in and under Clause 18 you refer to something we
which I said it was unfair. There is a situation on discussed before with other witnesses, that is to say
leases, for example, where you will end up with a that Clause 18 enables Customs to impose joint and
diVerent result if you enter into a ten-year lease with several liability where the trader is thought to have
regular rent reviews, and at the same time enter into grounds to suspect that VAT was going astray, as
another ten-year lease to take eVect at the end of the you might say. One of the suggestions we have put,
other one as compared with entering into a 20-year and we have had put to us, is that we cannot discuss
lease. These are things that have not been thought the raising of the tax from the fraud, which
through properly, and so come to fairly erratic everybody agrees should be done anyway. It is not a
answers. matter for this Committee, as you know, from our

remit but we are concerned about the administrative
eVect of this. One of the suggestions was it could still
collect the same amount of money but the VAT

Chairman would be paid by the trader directly to the Treasury
as an answer to the problem. Do you accept that as272. Do I understand, and one or two colleagues
a possibility?have tried to explain this to me, that a lot of the

A. Yes, I think that could work. There are acomplications arise from the taxation of leases as
number of other ways it could be done. For example,opposed to just capital purchase of a property?
there is the special scheme for gold where certainA. Not so much a lot of the complications but a lot people are approved by the Revenue and thoseof what is perceived as unfairness arises from the people who are approved can enter into thetaxation of leases because where that happens the transaction without paying over the VAT and peopleRevenue have sort of taken a view that a lease is who are not included have to pay VAT upfront. You

equivalent to a purchase, and commercially that is could use that very easily I think in the
not right. telecommunications and computer field. You could

have a simple reverse charge. The real problem, to be273. That is exactly the reason, and I am wearing
honest, is that this is an EC problem, not a Unitedmy economics hat; you have put your finger on the
Kingdom problem. It arises because the EC hasfundamental question. What is the diVerence
decided that there should be no VAT on transactionsbetween buying a property once and for all, and
within the EC, and the most sensible thing in my viewbuying a 50-year lease on that property?
would be for it to be tackled at an EC level.A. Well, my Lord Chairman, there is probably no

diVerence between buying the property and buying a 277. I have seen a paper since we have been
discussing this from the Customs & Excise law50-year lease, but there is a huge diVerence between
enforcement area rejecting the idea because they say:buying a property and taking a lease with no
“It is our opinion that such a system would not helppremium and an open market rent.
stop the fraud because fraudulent traders who make

274. Even if you are committed to 50 years? transactions within such a supply chain who are
A. Yes. For example, if I go to my bank and say, known as ‘missing traders’ would not comply with

“I have taken this lease but I have to pay an open the system and the VAT would still be stolen”. Do
market rent for the next 50 years, please will you lend you accept that?
me the money to pay the Stamp Duty?”, they will A. It would not stop the fraud: it would
laugh at me. significantly reduce it. If instead of paying the VAT

element to the trader you paid it to Customs, it would
mean the VAT risk is the profit of the trader next in
the chain, not VAT on the turnover of the person

Lord Wakeham next in the chain. So it is able to reduce the problem.

278. It would deal with the remit then that would275. But that surely also presents another problem
aVect us—it would reduce the amount of tax raised?on open market rents. Somebody was talking about
So it is not a solution, then, as far as we arerents on hotels based on unoccupancy and the degree
concerned?of uncertainty that the proposed Bill at present

A. It would reduce the amount of tax raised, yes.includes for leases, because people do not know what
the value of the lease and what the income of the
lease is?

ChairmanA. That is right to an extent but they sort of duck
that by saying that you can ignore the increases on 279. I am a bit lost. Can you take us through the
rent reviews, but there are lots of rents, for example specific example? I am a trader; I buy something; and
in shopping centres, based on turnover, and at the moment I get a bill that includes the VAT so I
somehow somebody has to estimate what rent they write a cheque, or electronically transfer the amount
are going to get. of money, to the person that supplied me including

Chairman: I think there are economic issues here the VAT, and that, as we understand it, is where the
which I have a strong feeling I am not allowed to fraud might start. Now you are saying that I still
pursue, but I shall pursue them on my own at some write my cheque, not including the VAT, to the

person and I send a cheque or electronically transferpoint!
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to Customs, so I have got that far, and then you used not care less. I have written on behalf of a lot of
people and it is a general complaint. Customs say,the word “risk”. What now is the problem from my

point of view, which I gather is what you are “We know the problem but we are unable to deal
with it”. How do you control that?describing?

A. Sure. Suppose, for example, you sell me A. I do not think you can. The only way you can
deal with it is for Customs to say, “Okay, we will take£100,000 worth of computer. What happens at the

moment is you sell me £100,000 worth of computers responsibility to pay the customer his refund and we
will then go against the trader”, but they do not wantand you account for the VAT to Customs. I rush

along to Customs and say, “Please can I have this to do that because they see really that they are acting
as agent for the trader with these sort of VATVAT back that I have suVered”, and they hand it

back to me. Then, when I sell the computers, I have refunds.
to charge VAT. What happens in this missing trader
fraud, broadly speaking, is I collect my VAT cheque
from Customs and disappear. Lord Newby

280. That bit I understand. 284. Just to pursue the gold analogy to its
A. So if I did not collect the VAT cheque from conclusion, have you any sense about the number of

Customs, because you have paid it and they do not traders who are likely to be involved in this kind of
pay it back to me until I have made my sale, then the operation? It seems to me in terms of mobile phones
risk of losing by me disappearing is not the tax on my there could be thousands of companies up and down
turnover; it is the diVerence between the tax on the the country buying mobile phones and selling them
turnover and the tax they have not repaid to me. on, and if you could buy a ring you are only able to

take out 50 or 100 because those are the big
companies, and you would have a great number of
other activity which you would not catch?Lord Wakeham

A. I would accept that. I think, however, that if281. But if you had what I call the gold system you look at that big number a lot of them are retailerswhereby certain people do not pay the VAT as part and the problem does not arise at retail level. If youof the purchase price to the supplier because he might are simply looking at dealers I am not sure there is abe a bit dodgy and they produce a certificate and say, big enough number, but I do not have enough“We hand it direct to the Customs & Excise”, it experience.would work, but the reason it worked for gold was
because it was a very limited field, there were big
players in the market, and you could recognise them

Lord Sheppard of Didgemereand handle them and that was okay. If, however, you
were to do it in the way that is suggested you could 285. In their recent paper, Customs & Excise say
do it for mobile phones and things, is not one of the that some of the other Member States, notably
diYculties with that that only the big players would Germany and the Netherlands, have introduced
be able to enter into that sort of arrangement, so the similar measures to tackleMTIC VAT fraud. Do you
big players would be able to buy these telephones and have experience of that?
deal with it whereas the small players would not be A. No.
able to handle it for VAT otherwise it would become 286. Do they work? Or do you not know?massively complicated? A. I do not know.A. What happens with gold is if you are not within
the ring you have to use the normal VAT system, so
you would have to have some sort of dual system.

Lord Barnett
282. But would that not be a disadvantage to the

287. Could I come back to this whole question ofsmall man and a big advantage to the big trader?
the trader having reasonable grounds to suspect thatThat is the question.
something has gone wrong here because, as IA. I am not sure it would be because Customs are
understand it, under the draft legislation, if thenotworried about the big trader. The big trader is not
purchase price of mobile telephones is less than thethe guy who is going to disappear, and with the gold
price payable on any previous supply of these goodsscheme they approve the big trader so if he does
that would give “reasonable grounds to suspect”, butdisappear it is their approval procedures that are at
as I understand it the prices fluctuate hugely, almostfault. Their problem is with the little traders who
on an hourly let alone daily basis, so how on earthsuddenly enter into a huge transaction.
can a trader have “reasonable grounds to suspect”?
Is it not the fact that what happens is that a trader is
not willing to trade if he is joint and severally liable

Lord Paul in those circumstances? What I would like to know
is, if we could not deal with it without aVecting the283. Can I mention a very special case where I keep
amount of revenue through paying it directly to thegetting complaints and I keep writing to the Customs
Treasury, have you any other suggestion how it could& Excise and not getting anywhere? A lot of people
be dealt with?come from all over the world, they buy things, they

get an export form, they get it stamped at the airport A. The “reasonable grounds to suspect” is a very
good example because the legislation goes on to sayand send it to the dealer, and he does not send them

the money. The chances are he has taken that refund that it is a rebuttable presumption if you can prove
it is not connected with your transaction. One of thefrom the Customs. You talk to them and they could
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problems, however, of this legislation is in the very A. It is not an established phrase. Indeed, the
wide breadth of the legislation. Let me give you one Customs consultation document indicates that, even
example. Suppose, my Lord, that you have got if you studiously do everything they suggest you do,
50,000 mobile phones that cost you £250 each and that does not get you out of it. It reduces your risk,
suddenly the manufacturer brings out a new model, that is all. So if they are saying that they think, “Well,
and I say, “Well, you have got a big problem with you should have done this here but we did not think
these phones, I am prepared to buy them oV you for to put it in our document”, they could still come to
£50 each”, because I think I can sell them in Korea you.
for £100 each and that is a good business deal for me. 290. Have you raised that, or has your body, withAnd suppose I think, “Well, Lord Barnett made a bit Customs?of a stupid decision buying these phones in the first

A. We have not raised it with Customs on the Bill;place and he is going to become insolvent by buying
we will be raising it on the consultation document.them”, I am caught because, although there is no

question of fraud, I know that there is going to be tax 291. Can I also take you back to something else
loss because you are going to be going insolvent, and you said? I understand this is all to deal with fraud.
because that tax loss is in connection with my What you are saying is that it could be interpreted to
transaction I do not come into the let-out for the deal with more than fraud, so if I am trading with you
“taking reasonable care” because the word “fraud” and you sell me something and I think, “Well, the
or “evasion” is not mentioned once in Clause 18. It is man is an idiot, it is not my job to protect an idiot.
mentioned in Clause 17 but not in Clause 18. Now, He is not choosing the right price but if that is what
you could remove a lot of the uncertainty, you could he wants that is what I will give him”. Now, if you go
create a lot of protection for traders without aVecting broke and lose VAT and income tax and profits or
the tax yield, simply by altering the legislation to whatever, you are saying that this Bill can be
target it more closely at the sort of things it is really interpreted as saying, “I owe the money because you
aimed at. are an idiot”, and I ought to have told them, “I am

dealing with an idiot here so, subject to the laws of288. You are talking about altering the legislation
libel, I want you to deal with this idiot”?which is what we are concerned with here. How

would you alter the legislation in this respect? A. That is right.
A. Taking Clause 18, for example, I would narrow 292. I find it very hard to believe that that is whatit down. For example, where it talks about “loss of the draft had in mind.tax” I would say “loss of tax through fraud” because A. Clause 18 does not mention fraud; it talks ofthat is what they are after, and that would then

loss of tax. Now, it is perfectly possible for tax not tocompletely take out bad debts which they are not
be collected for reasons other than fraud—andafter but is within the legislation. I would I think try
insolvency is the obvious one.to limit someone having joint and several liability for

someone you do not know exists because you have a 293. And you are absolutely certain in your own
chain of twelve people and all you know is who you mind that the Bill can be interpreted thus?
bought from and sold to. I would do something A. Yes.
about the really funny situation that, if we are all a
chain of people, what joint and several liability says
is that I have joint and several liability with Lord Lord Wakeham
Barnet; I have joint and several liability with Lord

294. So are we talking about changing in draftingWakeham; but Lord Wakeham does not have joint
here to put this right? In both these clauses, if itand several liability with Lord Barnett, and so if
meant what we think it reasonably ought to mean, itCustoms pick on me to pay the tax I have no right to
could be dealt with by improving the drafting?recover any of it from anybody else in the chain. Now

A. Yes.that does not seem reasonable. Similarly, with Clause
Chairman: So you are saying that those of us who17 there is a lot of tightening up that you can do. For

example, Clause 17 is, if you think about it, quite adopt the W C Fields philosophy of “Never give a
horrific because what Customs say is “We will warn sucker an even break” would have to stop our
traders not to deal with you”. So the first thing is they activities as a result of this?
warn people not to deal with me and that is going to Lord Oakeshott of Seagrove Bay: It is called
very much damage my business—if not destroy it. I “profit maximisation”, Chairman, and it is how we
have no right of appeal—no right of appeal are all meant to work!
whatsoever. I have no opportunity to go to Customs
and say, “I am an honest trader. You misunderstood
what I have done. Although you think this is fraud it Lord Wakeham
is not because . . .”. I have no protection whatsoever

295. In your written evidence you referred toand, again, it would make it fairer, without aVecting
Clause 22 which is about the European Court ofthe tax they are seeking to collect, if they gave me
Justice and how we are opting out and so on. Couldappeal rights
you add to that? What is your concern here?

A. Basically what this clause is about is there is a
Chairman case called Lennartz v FinanzamtMunchen III, which

basically said that if I buy a house and I use the289. The words “reasonable grounds to suspect”
ground floor for my business and I use the upperappear in the document. Now you are a very
floor to live in, I am entitled to reclaim the VAT asexperienced person. Is that phrase normal in this area

of taxation, or is this a new departure? it was wholly for business but then each year I must
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charge myself for the private use. What this clause is which would include, of course, Stamp Duty and
Stamp Duty land tax and Stamp Duty reserve tax,saying is that we will override that and say the

Lennartz decision does not apply in the United and it is really not at all appropriate for Stamp Duty
and Stamp Duty land tax because the tax in thoseKingdom. Now, our concern about this is that we

have a system in this country where you read tax cases is generally paid by the company’s solicitor and
not by the company itself. Now, the Revenue havecases and think that they represent the law, and it is

going to be very diYcult for someone to know what said, “Although the Bill says any tax under care and
management of the Inland Revenue, it really justthe law is, particularly EC law which has direct

application, if the government pick and choose which means PAYE and subcontractor deductions”.
cases they want to apply in the United Kingdom and 301. Your conclusion, then, is you do not think it
which they do not. applies in the specific case but you have no problem

296. But are they able to do it unilaterally, or do with it applying elsewhere?
they have to get agreement from the European A. I am saying, my Lord Chairman, that as an
Union? indirect tax body we have no view on it.

A. The position is very unclear. They say their
lawyers have said that they are entitled to do it but we
think that is wrong, and most people I know on this Lord Sheldon
side of the fence think that is wrong because in the 302. Should there not be encouragement at anyLennartz case the European Court of Justice rate to do it in this way and influence the attitudes ofspecifically said that you cannot do it without a the companies concerned, so that at least youspecific derogation, but Customs say “We do not pressurise them or encourage them, and at somethink we need a derogation”, so that may come up to future date then you can turn to compulsion. Shouldlitigation at European level at some stage. there not be an incentive at the beginning or some

assistance to help them produce that electronic
payment, and then at some stage in the future moveLord Newby
over to compulsion? This is a normal process, given

297. Why are the government doing it in the first the technology concerned, so should that not be the
place? way to proceed here?

A. There is a big cash flow diVerence. If, for A. I would think, my Lord, that would be a
example, you take my house, if they have to give me sensible way to proceed. I may also say, however,
back all the VAT now and over the next fifty years I that one can think of instances where paying
hand them back VAT on notional rent, then there is electronically would delay the tax, and that would be
a huge cash flow disadvantage to the Treasury. It is a bit silly.
not particularly huge because these joint use Chairman: Lastly, going back to our VAT fraud
buildings are not generally huge buildings, but that is question, if all VAT other than by the final consumer
their concern. were paid electronically instantly to Customs, could

Lord Newby: So it is a revenue generation that not prevent the fraud? In other words, if you are
problem. a firm buying these phones, essentially you pay the

firm that is supplying the phones—with any luck
electronically—what they get net of VAT, and you

Lord Sheppard of Didgemere send the VAT directly to Customs. If you have a code
number then Customs, assuming they can run a298. Whether the change is fair is what we have
proper computer system—been talking about, but how eVective will it be? Do

Lord Barnett: Chairman, you cannot pay them netwe think the change that is being proposed will close
of VAT.oV a lot of the missing trader situation, or does it

Chairman: Why not?create another gap somewhere?
A. What the change is basically saying, to be crude,

is if we cannot collect tax from the people who owe it
Lord Barnettlet’s collect tax from somebody else, so yes, it should

result in the tax being collected. Whether that is fair 303. Under the present law, as I understand it, you
is another question. have to pay them the gross figure, have you not?

A. Well, you could change the system.
Chairman: No, but following what Lord

Chairman Wakeham and others have led us towards you can
change the nature of the system, and instead of299. If that covers that could I take us on to the one
getting through the liability you say, “I always meetother area we would like to explore which is the
my liability because my money gets sentmandatory electronic payment topic, which I gather
instantaneously to Customs. Therefore I have metyou have one or two views on.
my liability”.A. My Lord Chairman, I cannot particularly help

you on this one because this is not an indirect tax
issue.

Lord Wakeham300. So you do not have any views on it?
A. The only area I would like to raise is that the 304. That is right, but I was indicating that in the

gold area it was such a narrow field that it could beopening clause says that this shall apply to all taxes
under care and management of the Inland Revenue, done. If you were to do it across the board with every
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trader who might buy a mobile telephone, you would should sit on the government’s money for three
months!have to abolish the whole system since 1972 and start

again, and that is a pretty big undertaking.
Chairman: But it is probably worth remembering

Lord Barnettthat VAT itself was invented on the Continent to
avoid income tax evasion in the first place. The whole 306. What the Chairman is suggesting is that the
point of VAT originally as a tax was to deal with ideal system is you pay tax, quite rightly, straight to
tax evasion. the Treasury. You said before that could result in a

Lord Barnett: It was replace purchase tax in this loss of revenue under this anti fraud legislation.
country. A. What I was saying is that it would still result in

Chairman: For us, but the that was not why the fraud but you will reduce the fraud to the margin that
Continentals had it. They did not believe in paying the fraudster is going to make.
income tax. Chairman: That is a very important note on which

Lord Newby: There do tend to be major cash flow to end, so may I thank you again on behalf of the
problems with your solution— Committee. As I say to all our witnesses, we are here

to learn and you have been very helpful but if there
any more thoughts you have in the next few days on

Chairman the basis of what we have asked you or it suddenly
dawns on you that you wish you had said something305. I obviously have not thought it through. I am
to us, we would be very obliged to you for letting usjust trying to get some clarification.
know because we do listen to everything that is saidA. You would need a transition period but after
to us and try and make some use of it.that it would work. There is no reason why a business
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Memorandum by The Institute of Chartered Accountants in England and Wales

1. We are delighted to present written evidence to the Sub-Committee on what aspects of the Finance Bill
the Sub-Committee could usefully investigate.

Who are we?

2. The Institute of Chartered Accountants is the largest accountancy body in Europe, with more than
123,000 members. The Tax Faculty is the focus for tax within the Institute. It is responsible for technical tax
submissions on behalf of the Institute as a whole and it also provides tax services including the monthly
newsletter TAXline to more than 11,000 members of the ICAEW who pay an additional subscription.

Aspects of the Finance Bill Worthy of Further Investigation

VAT evasion provisions (Clauses 17 and 18)

3. The Committee should consider whether these clauses achieve a proper balance between combating
evasion and imposing properly targeted measures on businesses that are not burdensome and unfair. We
believe that combating VAT evasion is a laudable aim but we also believe the current proposals are an
inappropriate response and may be in contravention of the Human Rights Act 1998.

4. Clause 17 enables Customs to require security from a business where Customs and Excise suspects VAT
evasion on supplies made by or to that business. However, the clause is widely drafted and does not appear
to provide the safeguard that it will be triggered only after a warning (see Budget Notice 14/03). We are
concerned as to how a duty of confidentiality towards the suspected evader can be squared with warning the
innocent customer. We are also concerned as to whether this clause is compatible with Human Rights
legislation. The person who Customs think is likely to evade tax does not have to be told that his customers
are being “warned oV” by Customs and if he finds out, he has no right of appeal even though the eVect of
such warnings is likely to put him out of business.

5. Clause 18 allows Customs to impose joint and several liability for VAT on everyone within a supply
chain, provided that the trader it seeks to make liable “had reasonable grounds to suspect” that some or all
of the VAT . . . would go unpaid.” We are concerned at the wide ranging nature of this provision which may
catch ordinary commercial transactions. For example, Mr A believes that Mr B overpaid for goods and Mr
A can now buy them back from him cheaply because this has placed Mr B in financial diYculties. Under this
provision, Mr A could be made liable for Mr B’s VAT if Mr B is forced into insolvency. There does not need
to be the slightest hint of evasion. It is suYcient that Mr A suspects that Mr B may become insolvent and not
pay his VAT. Is it right that a trader should be liable for the VAT liability of another person in such
circumstances? The provision should be targeted more closely at the particular abuse.

IR35 and personal service companies (Clause 135)

6. The Committee should consider why it is now considered necessary to broaden the scope of the IR35
legislation to cover not just payments by businesses for services but any payments for services, thus catching
non-business/domestic services. At the time that the IR35 rules were introduced, the Revenue stressed that
they did not apply to very small businesses such as builders and plumbers providing services only to
householders. It is questionable whether legislation should be introduced on the back of such assurances and
then amended a couple of years later to remove them. Parliament might have taken a diVerent view of the
original legislation if the assurances had not been given. The Committee should seek evidence that service
companies are being used to engage domestic workers in order to save tax and NICs.
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Definition of a permanent establishment (Clause 147 et seq)

7. The Committee should question why the long established concept of a branch is to be replaced by that
of a “permanent establishment”, which is a far broader term than a branch. The change takes eVect from
1 January 2003 (see clause 150(5)), so it is being introduced with retrospective eVect. We do not see that the
change is so important that it justifies the comparatively rare decision to make an increase in tax burden
retrospective.

8. The Treasury Explanatory Notes indicate that the definition in clause 147 is in line with that used in the
UK’s double tax agreements. This is not correct in relation to clause 147(2)(h) which deems a building site
to be a permanent establishment. Under most of the UK’s double tax agreements, that only applies where
the site lasts for either six, or in some cases, 12 months. Under clause 147(2)(h), an overseas company which
buys a piece of land, starts to build a road on it, and immediately sells it, is likely to have a UK permanent
establishment if it is based in a country with which the UK does not have a double tax agreement (although
in most cases the UK domestic law will be overridden by our very extensive range of double tax agreements).
Why does UK law not follow the established norm?

Foster carers (Clause 175)

9. The Committee should consider whether it is justifiable to introduce over nine pages of legislation to
provide a limited income relief for foster carers. The benefits given to society by those willing to foster
children, together with the fact that the receipt will always come from a Local Authority or approved agency,
tend towards the preferred solution of exempting such income from tax altogether. This will align the
treatment of such receipts with the tax exemption for payments on adoption. Does the tax yield from this
justify either the extensive legislation or the costs of calculating the taxable amount?

Controlled Foreign Companies (Clause 197 and Schedule 42)

10. This clause and schedule extend the Controlled Foreign Company provisions to payment protection
companies. Does the outcome justify the complexity of the new provisions, introducing a new test of persons
who are “habitually resident” in the UK (as a source of tainted income in respect of payment protection
premiums)? Insofar as the payment protection companies are, for example, Irish IFSCs or 10 per cent
companies, this is yet another example (compounded by the removal of Ireland from the Excluded Countries
Regulations) of the UK Government apparently ignoring the EU treaty and ECJ case law by targeting the
establishment of payment protection businesses in another, lower tax, Member State.

Mandatory electronic payment (Clauses 201 and 202)

11. The wide ranging powers that these clauses give for legislation by Regulation gives considerable cause
for alarm, as does much of the detail.

Stamp Duty Land Tax (Clauses 42 to 129 and Schedules 3 to 20 inclusive)

12. Our initial review of this legislation has raised many serious issues which should be dealt with by the
Committee. We would like to submit further evidence on this new tax but in the brief space allowed, we can
only draw attention to the most fundamental headline concerns:

— the consultation was incomplete since many of the provisions, such as those for reliefs, were not
available at that time and have only been made available with the publication of this Bill;

— the Treasury has retained a wide-ranging power (Clause 109) to vary the cope of the tax by way of
regulation. Any changes to the scope should be included in a future Finance Bill and fully debated
in Parliament and not delegated to secondary legislation;

— the original objectives of modernisation were stated as “fairness and e-business”. There was no
expressed intention to increase the yield by imposing a new tax, but this is likely to be the impact
of these provisions;

— we regret the need to retain the existing volume of Stamp Duty legislation, none of which is to be
repealed. As a result, Stamp Duty on land will remain for many decades to come;

— although the clauses on contingent and deferred consideration are well thought through, the tax
would have been simplified if it had been based on the receipt of consideration rather than as a tax
on contract; and

— the new duty will be chargeable on VAT. We think this is wrong in principle.
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Follow-up

13. We would be happy to provide the Sub-Committee with further evidence on the above points, either
in writing or orally. As noted, we would like to submit evidence on Stamp Duty Land Tax.

28 April 2003

Examination of Witnesses

Mr Frank Haskew, Senior Technical Manager and Head of Faculty, Faculty of Taxation, Mr Simon

McKie and Mr John Arnold, Institute of Chartered Accountants in England & Wales, examined.

and today including the provisions on lease duty. WeChairman
would have understood it perhaps if it had been307. Gentlemen, thank you very much for coming necessary to introduce this new tax with great hasteto our meeting and, for once, we have even managed but nothing in the consultative document which wasto begin at a reasonable time. Apart from welcoming produced in November suggests the reason for haste.you and saying how grateful we are to you for The three reasons which were given for introducingcoming, it would help us very much firstly if you the new tax were modernisation, fairness and e-would introduce yourselves, which is partly also for business. E-conveyancing of course is not going tothe recording angel and perhaps will give us a come in for several years and I would have thoughtperspective on what you actually do. that fairness and modernisation were better served(MrHaskew) Mr name is Frank Haskew and I am by a proper period of consultation andHead of the Tax Faculty at the Institute of Charted consideration. Just to mention the arrangements forAccountants in England & Wales. I am here in my consideration, ad hoc committees were set up tocapacity as the head and I am also responsible for our which this Institute, which I think is probably theoverall technical work at the Institute and largest professional body concerned with taxation,submissions to the Inland Revenue and government was not invited. I understand from those who werebodies. on the committee that they found the consultation(MrMcKie) I amSimon McKie. I am here to speak particularly inadequate because there was not aon stamp duty land tax. I am a chartered accountant proper consideration of the policy options availableand barrister giving tax advice to clients. which the Government thought were within the

(Mr Arnold) My name is John Arnold. I am bounds of reasonable alternatives.
Chairman of the VAT Committee of the Institute of
Chartered Accountants in England & Wales and also 309. In terms of amending provisions that come
Director of European VAT Services for Ernst & out of the Revenue, either you are given the chance
Young based in The Netherlands. to do it at draft stage or you can do it at this stage, as

Chairman: Thank you very much for that. I it were, after you have seen the Bill. In your
assume that you have invented some division of experience of dealing with tax changes, which have
labour of your own but I hope that none of you will you been most successful with in terms of getting
feel constrained not to join in if there is an additional change and what has been the track record in
point, even if it is slightly peripheral to what your particular of getting change during the passage of the
designation as you have just described it actually is. Bill or any Finance Bill through Parliament on any
I have to say, as I have said to other witnesses, that tax at all as a result of representations you have
we have no expertise on this, so I hope you will bear made?
with us if some of our questions strike you as being (Mr Haskew) Our view is that particularly the
irritating. We are doing the best we can to learn and, Revenue and up to a point Customs & Excise have
at some point, we might even begin to understand! been quite good at consulting in recent years and we
You are doing the education and we are the students! welcome that. They have exposed a lot of legislation

beforehand for consultation. I think that with last
year’s Finance Bill, almost half the Bill was exposed

Lord Newby beforehand. I think that the track record of getting
changes with that process of prior exposure of308. Can you give us your view on the
material before we get to the FinanceBill has actuallyappropriateness and adequacy of the consultation
been quite successful in getting changes made toprocess which proceeded the publication of the
Finance Bills by the time they are published. I thinkFinance Bill.
that we are much less successful in getting changes(Mr McKie) Our view is that the consultation was
through in material that is first produced in thequite inadequate. This is probably the most
Finance Bill.significant new tax there has been for three decades

(Mr McKie) If you do introduce changes only atand most of the legislation which is now in the Bill
Finance Bill stage, then you are relying on gettinghas not previously been produced for comment.
those changes right first time. It is much better to beThere is an enormous amount of it: there are about
able to see an amendment as draft legislation and150 pages of legislation. It is quite impossible for the
then have a final opportunity to comment on it as youprofessional bodies to be able to review that amount
do for the Finance Bill process. The only other pointof legislation in detail in time to give their thoughts
I would make is that although only a minority of thisfor the Finance Bill to be considered by
legislation was published in draft, there was aparliamentary committees, particularly as I
publication of draft legislation in November of lastunderstand that some of the significant provisions

have been already debated in the House yesterday year on which this Institute did comment and we
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were very pleased that many of those comments were to deal with uncertainty. Uncertainty as to whether it
is actually going to be paid or uncertainty as to thetaken into account and the legislation has been

improved dramatically, I think, from the drafts amount which is going to be paid. That then brings
in the diYculty that first of all the taxpayer has towhich were published in November. Unfortunately,

it is only a small part of it. assume that a future contingency is going to be
satisfied, that deals with as to whether it is to be paid,
and the taxpayer also has to estimate the amount of

Lord Barnett the future consideration. Of course, that then leads to
a tax liability on money which has not been paid. So,310. In paragraph 12 of your paper, you say, as
to deal with that, you then have to have provisionsyou have just said, that the consultation was
which give the Revenue a power and a very impreciseincomplete since many of the provisions were not
right for the taxpayer to pay the tax on a deferredavailable to you until you got the Bill, but we are
basis. What we have said was that a tax which isconcerned here of course not with any yield of
calculated on consideration should be charged on theincidence of the task, we are only concerned, as you
payment of consideration, so that it is the payment ofknow because you have had a copy of our remit, with
consideration which triggers the tax charge and, bythe administrative changes that might be useful and
doing that, you do away with the necessity of dealingany simplicity changes that might be useful. You say
with future payments of consideration.in paragraph 12 that they were not available and that

therefore you were not able to do anything until you 313. This actually takes place in the area of leases.
got the publication of the Bill. What I would like to (Mr McKie) It is lease but it might not only be
know from you is, what changes would you like to see lease.
of an administrative kind, as I said, nothing to do 314. Leases based on, say, turnover or whatever.with the yield, that we could try to influence to make (MrMcKie) Yes. That is an important area, but itsure that we get? Could you tell us and, if you cannot will also be, for example, if you enter into a contracttell us in detail or in specific detail now, perhaps you to sell your house for development and the amountcould write and let us know. paid is going to be dependent upon the final value for(Mr McKie) I am sure that we could write with which the developed property is sold.those changes and we shall do. To some of the
questions which you have here, I have prepared
answers where we will refer to changes which might Lord Sheppard of Didgemere
have been made. Perhaps just on a purely

315. Going back to the question of consultationadministrative level, one of the areas which I think is
and so on, it seems to have started with high hopesgoing to cause great diYculty is the short time limit
and then suddenly was aborted half-way through.for putting in a self-assessment return.
What do you think triggered that? Were the
Government getting inputs that they did not want?

(Mr McKie) Remember that we were not actuallyChairman
involved in the consultation, but I do personally

311. Is this the 30 days? know the people who were. The answer is that we just
(Mr McKie) That is the 30 days even, where there do not know. There was a meeting which was

is uncertain future consideration. One substantive arranged which was cancelled at short notice and
matter, but again really to do with the ability of then re-arranged at short notice and I am not be able
taxpayers to administer their aVairs by knowingly to speculate as to why that was.
being able to estimate their tax liabilities, again to do

316. To do this job as eVectively as we would allwith uncertain consideration, there are going to be
want, where would one have to shift the 1 Decemberconstant adjustments needed when you are dealing
date to?with leases for annual rents where the annual rent is

(Mr McKie) Really, I think it ought to be shiftedto be adjusted each year according to the formula.
to the passing of next year’s Finance Act.

Baroness O’Cathain
Chairman

312. Bearing in mind that the only reasons we are
317. The following June or July?looking at this is from the administration
(Mr McKie) That is right. It has been suggestedclarification and simplification angles, I would take

that you could have an eVective date of 6 April ofup the point again, referring to Lord Barnett’s point,
next year but, as this is not a tax which relates to taxon paragraph 12. The penultimate bullet point there
years, I would have thought it would be moresays, “Although the clauses on contingent deferred
appropriate to have an eVective date of the passing ofconsideration are well thought through, the tax
next year’s Finance Act.would have been simplified if it had been based on

receipt of consideration rather than as a tax on
contract.” Do you think you could explain that?

Lord Sheppard of Didgemere(Mr McKie) Yes. The tax is triggered either by
conveyance or where there is substantial 318. Is anybody querying the fact that the whole of

the stamp duty excess and related issues did need aperformance without conveyance, it is triggered on
contract. The trouble with that is that where you thorough looking at, but is it a question that we

should not grab it and get it wrong? Is that right inhave future payment which is not paid by the time of
contract or at the time of conveyance, you then have terms of injustice or whatever?
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(Mr McKie) I think it is true that stamp duty a big divide between academic literature on taxation
and professional tax literature.needed modernising and revising. I do not think it is

true that you need to change from a tax eVectively on 323. I understand that, but it is just that I am trying
the registration of property rights to a tax on a to get a perspective on the consultation process
contract, to a transaction tax as opposed to a duty on because there is clearly a diVerence between
registration. So, it was not necessary to have such a consultation if the idea has been around a long time
radical change of the mechanism for the imposition and consultation where it is very novel, and you are
of tax in order to deal with the changes in saying that this somewhat took you all by surprise
conveyancing from the development of the Internet. when you first saw it.
Having said that, subject to the point I have just (Mr McKie) It was known that changes wouldmade about changing to taxing consideration rather have to be made because of e-conveyancing, but thatthan contract and conveyance, I do not think that we did not seem urgent and it did not seem to require thisfeel that what has resulted is other than quite a well- radical change of the imposition of tax.designed tax, if it is worked on a little bit more.

Lord Sheppard of Didgemere
Lord Sheldon

324. I was going to ask whether the consultation is,
319. Apoint has been made to us that if the starting to your knowledge either directly or indirectly, still

date were postponed by quite a considerable amount going on. For example, there has to be further
of time, the loss to the Revenue would be quite small. consultation about lease duty; has that only just
What is your comment on that? started?

(Mr McKie) First of all, we have not done a (Mr Haskew) I believe that the meetings have just
detailed analysis of that, but my feeling would be that restarted. If I can pick up on the point about
that must be correct. consultation, I think that there needs to be more

transparency about actually who is being consulted320. So, there is no hurry in other words? because the object lesson here for us was that we were(Mr McKie) We cannot see why there is a hurry, not asked to be on this group looking at it. In fact,no. Indeed, the published objectives of the reform in when we did ask to go on, we were very politelythe November consultative document do not include turned down. Admittedly it was some way into thethe need to raise additional revenue and there has proceedings, but I think there need to be clearbeen, of course, a continual development of anti- guidelines. The Revenue needs to be seen to consultavoidance provisions in stamp duty, so that widely and openly and fairly and if people want tostrategies which were eVective a year ago may be contribute to that debate, I do not think they shouldineVective today. be barred from being involved.
(Mr Arnold) I just wanted to make a very quick

point on what Frank said. We say that not out of a
Chairman sense of pique in any sense, but really because we

have seen on some consultations—I was not involved321. Can I just pursue the issue of consultation a in the stamp duty one in any way—that they do takelittle bit more. Is this a tax which is so novel that no a lot of time and they take a lot of voluntary time byone had thought about it beforehand? Let me give people in the profession and you need to feel that ityou an example. If suddenly the Government is a genuine exercise that is taking place. If not, thenintroduced a negative income tax, one would say that inevitably the quality of the response is going toeconomists have been arguing about that certainly suVer because people are not going to be prepared tosince I was a student 50 years ago and therefore, if put the eVort in if they feel that the other side are justthey introduce it or even if it were new, it would not going through the motions. That is quite a dangerousreally be new. Is what is being proposed here new in point because you need it to be a genuinethe sense that none of you had thought about this at consultation. I am sure that the government of theall beforehand? Is there no background to this until day will take decisions over rates and the impositionthe Government suddenly says, “This is what we are of tax but the detail, which is what we are talkingthinking of doing now”? about, the amount of eVort people put into that, can(Mr McKie) I hesitate to say that there is no be aVected, but we are not piqued.background, but I do not think that there had been a Chairman: That never entered our minds.great deal of debate until the consultation was
announced as to what replacements you might have
for stamp duty. I think that mostly in the profession

Lord Jonesstamp duty was thought to be a very old tax which
was now raising significant additional sums of money 325. On the consultation, you are not piqued but
and which needed tidying up and consolidating, but clearly you are disappointed. You believe that you
there was not a great deal of debate about it being have grounds for being disappointed.
replaced by a new form of taxation. (Mr Haskew) We are disappointed.

322. So there is no great literature that says that 326. Here is a great Department of State. Is this
lots of very brilliant people have analysed this subject Department of State with which you deal from time
and have said, “Let’s get rid of stamp duty”? to time losing its excellence? Is it getting ragged

around the edges or is this a one-oV and do you think(MrMcKie) Not in the professional tax literature.
The reason I am being a little hesitant is that there is that, on the whole, in your dealings with the
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Department, they consult well or are we seeing a Chairman
steady decline in consideration of bodies like 330. One remark that is often made about stampyourself? duty is that it was a voluntary tax and, certainly as an

(Mr Haskew) I think we should say here and now ordinary person, it has never seemed a voluntary tax
that the Revenue have tried very hard in I would say to me! I pay it. Therefore, if I am told that it is a
the last four or five years to consult openly and fairly voluntary tax for people who can aVord expensive
and the result of things like the stamp duty advice, then the sooner something is done about this,
consultation is particularly disappointing because I speaking just as an ordinary person, the better, and
think they have been trying very hard. I think what it the notion that there is no hurry does not appeal to
does show is that we need to have clearer guidelines. me as an ordinary person. What is your answer to
In fact, I would say more than that, that there is a real that?
obligation to consult as widely as possibly. Going (MrMcKie) I think the answer to that is that, some
back to your question, I think there is a problem with years ago, there were, in commercial transactions, a
the stamp duty here, that eVectively we have an old number of well-established techniques which had
established tax which has been around for hundreds been used for quite a long time and which did not
of years and, until the rate changes, not a lot had make it a voluntary tax in the sense that you could
really happened to it for literally hundreds of years, always avoid it as long as you paid a big enough fee,
although I appreciate that there have been piecemeal but it meant that, in certain clearly-defined
changes. I think the Revenue are having to, if you circumstances, it was fairly easy to avoid. What has
like, tool up again on stamp duty and I think that happened is that the rate of tax has gone up and
they are having to recreate expertise on stamp duty therefore there is more tax at stake and, over the last
and indeed we are as well. So, I think there is an few years, there has been a very considerable volume
element of us all having to learn again, if I can put it of anti-avoidance legislation produced. Of course,
that way round. the large firms of advisers are constantly trying to

find a way to avoid that, but it is no longer, I think,
as it were, a pushover. It is a very diYcult tax to avoid
and has become considerably more diYcult over the

Lord Oakeshott of Seagrove Bay last two or three years. Whether indeed Stamp Duty
Land tax will be harder or easier to avoid than stamp327. Just on this consultation point, it seems to me duty, we do not yet know.that transparency in consultation is also about being Chairman: We obviously need to make progressopen about who you decide to consult and why and but we have found that very helpful.I wondered whether you have asked. We have had a Lord Sheppard of Didgemere: I was going to asknumber of the leading firms of accountants coming in you—and perhaps we will not pursue it now becauseand saying that they were consulted and obviously we are trying to stay on the stamp duty part of it—

one is surprised that you as the rather independent the question, when we come to VAT and missing
professional body were not. What did the Revenue traders, if you could tell us how that consultation
say to you when you asked why you had not been went.
consulted? Was it that you did not go to an open day Chairman: Can we hang on to that question until
or something? My second question is, are you we get to VAT.
involved in the new ongoing round of consultation
that you have just mentioned that you thought was
now starting? Lord Jones

(Mr Haskew) The answer to your first question is
331. I heard Frank referring to having to “tool up”that we did not ask the Revenue directly. It was

on expertise; it was a reasonable response to theactually very diYcult; we did not actually realise that
question that I asked, so that there may well be in theit was going on!
future better consultations and indeed a better

328. Like weapons of mass destruction—diYcult department. What should be done to do that and I
to find them! was wondering if you had in mind that the section

(Mr Haskew) When we did find out that it was may be understaVed, it may be badly trained or
under qualified? Do you have in mind what might begoing on, we asked to be involved and we were told
proposed in order that consultation would be betterthat it would not be appropriate at that stage and
and that the Department delivers better in thethat we would have to wait for the next consultation
future years?document of draft legislation.

(MrHaskew) I certainly would not suggest for one(MrMcKie) To be fair, that was very, very near the
moment that the Inland Revenue staV dealing withend of the process and perhaps it was understandable
us are not suYciently trained. I think that the peoplenot to bring in a new member with new views on what
who are dealing with it are on a bit of a learninghad already been very, very diYcult discussions of
curve, but there is a lot of expertise in there. I do feeltrying to find any sort of consensus. I do not think
that one of the problems here is that we have all beenthere is anything sinister here.
finding our feet on it and therefore perhaps there

329. It is more of a cock-up rather than a needs to be more open consultation on both sides to
conspiracy, is it not? You wonder how it happens. actually arrive at a working tax. Going back, I think

(MrMcKie) I think it is more a matter of, as Frank the answer is that, particularly on this, there needs to
says, that this is an area of the Revenue which has not be a wide detailed consultation and that it should

take as long as it takes to get it right, within reason.had to cope with major change up to now.
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332. So there is suYcient leadership there? Chairman
(Mr Haskew) Yes. 337. In my case, it is the same. Can I take us on to

another related topic, very much a House of Lords333. And suYcient judgment by leadership?
matter. One of the witnesses have said to us that they(MrHaskew) Yes. It needs a guiding principle that
think the extent to which regulations are going to bewe are going to work together, that the Inland
used here is unusually large. Is that your view as well?Revenue will work with the professions to get this tax
You are very experienced; is it unusual?right and, if that takes a bit longer, so be it.

(Mr Haskew) I am sure that Simon will have some
comments on the stamp duty but, as a generality, the
use of regulations in the Finance Bill has increased
dramatically for a long period of time now, I wouldChairman
say 10 or 15 years, but we are at a stage now where a

334. To summarise, before we go on to other clause often merely provides for regulations to enable
aspects, your judgment is that this is not a tax that is the Revenue to more or less do whatever they like. I
demonstrably stupid or anything like that, it is am sure that Simon can give some more specific
simply that it could be made more workable, more examples of stamp duty.
sensible in some administrative interpretation, if (Mr McKie) It is certainly true. Clause 109, which
there was just a little more time and a little more is the general power to make change by regulation,
consultation, especially with you. has been widely criticised and we criticised it. We

must acknowledge of course that it does have a(Mr McKie) Yes.
predecessor in the stamp duty legislation which was

335. Is that a fair summary? not quite as wide and is also subject to whatever
(Mr McKie) That is it exactly, yes. changes are made lapsing after a maximum of 18

months. Nonetheless, what it enables to be done is
for changes to be made really on any aspect of the tax
other than rates allowances and thresholds. That is a

Lord Sheppard of Didgemere tremendously broad power to make changes by
regulation. As Frank says, as an Institute, we think336. Following on from what Lord Jones was
that substantive taxing provisions should not besaying, many Government departments now have
made by regulation because they escape propercodes of conduct. Is there not a code of conduct on
parliamentary scrutiny. Another example is thathow to go about a consultation?
Clause 112 actually extends that power to enable(Mr McKie) There is indeed a code of conduct as changes to be made to rates and the amount of taxto how to go about a consultation. Obviously when chargeable in relation to rents, but those changes

you have codes of conduct, they cannot lay down have to be made before the implementation date
exact rules for number of days etc, but it is the which is, as you know, 1 December. Nonetheless,
Institute’s view that this consultation did not comply that is a very broad power to make changes by
with that code of conduct in that there has not been regulation even in relation to rates that are now
suYcient time, for example, to review the legislation. chargeable. They are the two broad powers which the
The legislation should have been released fully in Bill contains, but you will find that there are littered
draft and so on. There is a diYculty of course with through it more restrictive powers to make
any code which is that, as Frank says, one of the substantive changes by regulation.
markers for the last few years is how much
consultation there has been and often that has
worked very well. The danger with a code is that you

Lord Barnettconsult without wanting to because you have a code
which tells you to do it and then you pay no attention 338. Nobody likes regulation actually in
to the results of the consultation. I am told—this is legislation that enables scrutiny until they become

ministers, then the view tends to change! As far as Isecondhand—from those who are on the committee
can see, you do not want any secondary legislation asdealing with leases, for example, that, of the eight or
far as I understand it. You certainly do not want theso diVerent approaches to applying stamp duty land
ones that are referred to in Clause 109; is that right?tax to rental streams, the least favoured by the

(Mr McKie) We certainly do not want the broadconsultative committee was the one which has now
power of Clause 109, no. It is not true that we wouldappeared in the Finance Bill.
not approve any secondary legislation; we think theChairman: That is very interesting. It is rather a
secondary legislation can be used properly in relationcontrast for us because, we having witnesses before
to what are purely administrative provisions.us, it is like a consultation process, but that is easy for

us because, at least in my case, I know so little and it 339. But you would specifically say here that any
is the only way in which we can possibly proceed. I changes to the scope should be included in future
have to tell you that, if I knew the answers to the Finance Bills. You are not too bothered about it
questions I am asking you, I would go through the being included in this Finance Bill if you can get it.
process but I would not be listening! So, I well (Mr McKie) Yes, I think that is right, but plainly
understand what governments do and why they do it! we want to get the legislation right before it comes

Lord Oakeshott of Seagrove Bay: Chairman, it is into law. So, to the extent that we identify necessary
knowing the answer you want, not necessarily changes, then obviously we feel that they ought to be

made as the Bill passes through Parliament but, if weknowing the answer!
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do not do that at the time and they emerge Lord Sheppard of Didgemere
subsequently, then we think they ought to be made 343. Can we just ask Simon if there are any pointsby primary legislation. that he really wanted to tell us about that we have

forgotten to ask him.340. Is that not why Finance Bills are so large?
(MrMcKie) What I would emphasise is that thereEvery year they are amending previous years’

is considerable concern over the areas which are stillFinance Bills.
open for consultation, that the eVects, for example,(Mr McKie) Yes. We acknowledge the problem
of charging both sides of a land exchange, the eVectsbut we do not think that the answer is to continue to
of not having a relief for sub-sales, that is where I sellin eVect make larger Finance Bills, but just put half of
to a person who sells to somebody else and thethem into regulations where they cannot be reviewed.
conveyance is directly from the first to the third, and
the uncertainty over the treatment of partnerships341. On the other hand, it is a bit more work for
are all very, very big areas and we do not know whatthe accountants.
the rules are going to be yet. So, this goes back to the(Mr McKie) Well, yes.
implementation date and consultation. A completely(MrArnold) If we are on regulations generally, it is
new tax is always to some extent unpredictable in itsquite extraordinary that, last week, the House of
incidence until you have had a chance really to run itCommons debated a statutory instrument which
through and analyse is but to have a new tax wherederives its legality from Clause 22 of the Finance Bill,
significant parts of it are still to be determined doesthe VAT clause, which was debated either late
create enormous uncertainty for commercialyesterday or this morning. So, the statutory
transactions. I would also say that a particular areainstrument was being discussed before the
of concern is the treatment of leases. There is goingsubstantive clause and, in Clause 18 of the Finance
to be further consultation on this and it has been saidBill that we have, there is power by regulations to
that, in many cases, leases will have the tax chargedextend the range of businesses actually covered and
on them increased by four to eight times. That is ofthat could be extended to all businesses. These are course to do with the incidence of tax and may bevery wide powers to go through. outside the bounds of this Committee, but there are

Chairman: I have been told—and I still have not considerable problems with leases not only with the
checked it—that there is a Lords Committee on absolute tax burden but also with the diYculty of
regulations but, as I understand it, it is explicitly calculating the tax burden. That has two sides to it.
precluded from looking at Finance Bills which, given First of all, if I could just explain, where you have a
what you and others have said, is an oddity given lease for annual rents which are uncertain, you put in
how much their lordships are concerned with your return and, if you have underpaid when it comes
regulations and one of the reasons we are asking to it when each year’s rent is finally calculated, you
about is because—and it may be an oversight—we have to put in a corrective return. That may mean
are not explicitly precluded from asking about that people are putting in corrective returns every
these matters. year for a period of many years. Of course, if it turns

out that when you then know what the rent is going
to be that you have overpaid, you then have the right
but not the duty to put in a corrective return. Many
taxpayers are going to find it simply not worth theirLord Newby
while putting in those tax returns. That is a

342. Just to comment on that, having looked at the considerable compliance burden which is being
report of the Select Committee on Secondary introduced under these new rules where you are
Legislation last week in respect of the Co-operatives dealing with leases for annual rents and that is, I
Bill where they argued that theTreasury were seeking think, an area which really does have to be thought
too great a power on, frankly, what looked to me to through much more carefully than has been done
be relatively minor points, I think that if they got so far.
their teeth into this Bill, they would be having quite
a lot of concerns about it, but I just want to really
underline a point that you made earlier because there Chairman
is a lot of concern about the length of Finance Bills 344. In an uncertain world, there is always going tohaving increased, but what you are saying is that not be that kind of uncertainty.
only have the length of Finance Bills increased but (MrMcKie) There is but it is the need for continual
the proportion of Finance Bill legislation that is revision of your estimates which is the diYculty.
actually in the Bill itself has decreased because there Other bases do not work on a net present value
is a greater order-making power in the Bill, so the calculation. The final area which is diYcult is just
whole body of the financial legislation has increased that, when you introduce a charge which is based
by a greater proportion than it has just in terms of upon a discounting formula, that is all very well for
Bills themselves. accountants like us and perhaps it will be a source of

(Mr McKie) Absolutely. new business, but, remembering that this duty is
(Mr Haskew) I think that the Finance Bill is just going to apply to relatively small transactions, I

the tip of the iceberg these days. think there will be real diYculties with conveyancing
Chairman: I think Lord Barnett made the main solicitors calculating the amount of tax which is due.

point, that it suits ministers! Is there any more in this Chairman: Then shall we move on to the other
main topic which is VAT.general area or can we go on to VAT?
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352. Yes.Lord Sheppard of Didgemere
(MrArnold) And I think it was about £2 billion the345. Did the consultation work better on the

previous year.missing traders and other points?
Chairman: We will talk about that in a moment.(Mr Arnold) As far as I am aware, there was no

consultation on it at all! So, it was quite unnecessary
to change any of the proposals as a result of the

Lord Sheppard of Didgemereconsultation process.
353. You have partly answered the question that I

was going to ask you. In the booklet that Customs
Baroness O’Cathain put out about the changes in VAT, they refer to

legislation in The Netherlands—you were just346. What does that actually mean?
starting to talk about that—and Germany and you(Mr Arnold) It did not take place.
were saying that The Netherlands has been going for

347. I gathered that. some time; has it worked?
(Mr Arnold) There could well have been good (Mr Arnold) No, I said that the Dutch were

reasons for this and perhaps I should not have combatting intra-community trader fraud and it
answered it in quite such a flippant way. does not actually have to be cross-border; you can do

it within one country and it can mutate. It is quite
scary in that sense. They have been combatting

Lord Sheppard of Didgemere actively since about 1994–95 which is just before I
went to The Netherlands and the published figure for348. You answered it from the heart!
three years ago was about ƒ500 million, £350(MrArnold) Because clearly one is looking at fraud
million, but the figure is believed to have increasedhere and clearly one is looking at very substantial
substantially since then again and has involved notfraud and one is looking at a system of fraud that can
only the types of goods we have here but also carbe done and grow with frightening speed. I have little
tyres.personal experience of this through clients in The

Netherlands though The Netherlands was dealing 354. But they have not done the type of thing that
with this back in 1995 and has passed laws much is now being proposed in the Finance Bill.
more restricted than the UK laws with which I have (Mr Arnold) They have done two things or rather
a particular objection and we had it in our if I compare and contrast very briefly. The Dutch law
submissions. I should have said that we have detailed firstly does not hold arbitrarily third parties jointly
submissions on the Finance Bill which have been sent and severally liable for VAT debts. That would be—
to the Committee; I am not sure if you have I am told and I am not an expert on it—very diYcult
received those. under the Dutch constitutional law because of the

rights of the individual and there is no requirement to
provide a guarantee for a third party either, but it

Chairman does attack people in the chain who had knowledge
or can be presumed to have knowledge of what was349. Yes, we have.
going on, but there have been no cases yet in the(Mr Arnold) The figures are very large and
courts and that legislation started from 1 January ofCustoms & Excise reported in a press release that
last year.someone had been jailed for a £37 million VAT fraud

which they had done in three months. These figures
are huge. Clearly Customs felt that it was necessary

Chairmanto take action or to take full powers because quite
clearly defrauding the Revenue has been an oVence 355. The Bill as drafted uses the word
for a very long time and they clearly felt the need to “reasonable”; do the Dutch have the same concept?
take further powers. As to whether these are the right (Mr Arnold) Yes but reasonable is used in a
powers, you have read our submissions and seen diVerent way, in the sense that when we say “has a
our view. reasonable knowledge” but then we take things out

that could be reasonable that are not and that is not
there in the Dutch legislation. Secondly, the Dutch

Lord Newby legislation excludes cases of bankruptcy or
insolvency which ours specifically includes, and350. Can I just ask you a question about the scale
Customs have commented that they—of the problem because in the background notes to

the Bill, it says the VAT evasion in terms of missing
trader inter-community VAT fraud cost the UK
between £1.7 and £2.75 billion in 2001–2002. Have Lord Sheppard of Didgemere
you any sense of what proportion of that might relate 356. Do you think deliberately includes it or doto the kind of trade that is covered by these clauses? you think it is just bad drafting?Is it all of it or is it— (Mr Arnold) No, I think it deliberately includes it.(Mr Arnold) I would have thought all of it or There was an article in The Tax Journal by the Headalmost all of it. of Fraud Policy for Customs where he made it

351. So actually we are talking about a potential perfectly clear that it was deliberately included.
loss of VAT of between £1.7 and £2.75 billion per Bankruptcy or insolvency can be part of the fraud
annum. but we do question whether, if my business were in

diYculty and I said to Frank whom I have known for(Mr Arnold) We are talking about an actual loss
of VAT. years, “Can you buy some stock from me cheap, I
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need some money,” and Frank pays me, then he is absolutely normal and what one does in business
without in any sense it being fraudulent. Is thisnot only paying me but guaranteeing that VAT to

Customs as well and there is no intent to defraud. So, fraudulent intention? How would you change it to
make it less onerous if I can put it that way?the Dutch legislation requires a fraudulent intent.

(Mr Arnold) I think I would go back and, if you
were to go back to 1985 and look at the history of the

Chairman VAT civil penalty legislation where the defences were
restricted and there were then over 2,000 cases that357. And your view is that ours will not require
went to the courts—I cannot remember the exactfraudulent intent?
number but it was a huge number of penalty cases(Mr Arnold) It does not require it.
and then gradually, in the late 1980s, the law became

358. We find this puzzling in the sense that it would amended to something that was more generally
not be wrong of you in trouble to say, “If you buy acceptable—there was the defence of a reasonable
this, that might get me out of trouble.” That seems a excuse and you left that to the courts to decide on the
sensible way for a business to behave and that is not facts of each case rather that determining what can
fraudulent on your part. Frank then does it because and cannot be a reasonable excuse within the law
he knows you and wants to be helpful and anyway it itself because the danger with that is that you,
seems a legitimate transaction to him, but you are particularly with the new Human Rights law but also
saying that once he has done it, if it turns out that you the concept of proportionality and equity and so on
were over-optimistic and you now go broke, he within European law, end up not only having it
becomes liable is what you are saying and our law challenged in the UK courts but ending up either in
will definitely be interpreted that way or it might be. the European Court of Justice in Luxembourg or the

(Mr Arnold) I think the precise words were that it European Court of Human Rights in Strasbourg
would be used against the fashion and construction and, while that is happening, nothing is happening in
industries for missing or insolvent traders, but one of your country. That seems to me to be the danger. If
the diYculties one has with legislation and you have a reasonable excuse, the court can decide it
particularly with VAT legislation is that it tends to be on the facts, “Am I lying when I did this transaction
introduced on a very wide basis; one receives with Frank or was Frank lying or not?” That seems
assurances but, over time, they are not always held to me to take a lot of the sting out of that
to. particular issue.

359. I understand that but it is just that since we all
start from the position that clearly something has to

Lord Sheppard of Didgemerebe done about the fraud bit and, secondly, it is very
diYcult to determine what is fraud as opposed to 362. One of the things I mentioned but I think it
broadly what was bad luck or incompetence or was actually after the meeting closed yesterday was
whatever, and we can only see the diYculty in getting that I was concerned that there was not a kind of
the policy right here but what you are saying is that “creep in” on this, that specified goods became
you do not disagree that we need to get the policy widened from phones and computers and allied
right, you are just very unhappy about the precise topics to other topics and you just mentioned
details. fashion, or did I misunderstand that?

(Mr Arnold) I am very unhappy at the breadth of (Mr Arnold) No, that was to be used on the
it and the removal of certain what I would consider insolvency, but you are absolutely right, it could be
to be legitimate defences. Of course, what it does not that. As I said, received wisdom in The Netherlands
do is that it does not actually attack the people is that car tyres are being used.
committing the fraud.

363. Car tyres?
360. But one can see the problem there. The whole (Mr Arnold) You see, all you need is goods that it

point about people who commit fraud is that they are is suYciently plausible to move around in large
the most diYcult of all to attack in the things we have quantities and that hopefully do not cost too much
had described to us. before you actually —

(Mr Arnold) There are other ways of doing it.
364. Car tyres before you dump them, obviously!Chairman: We will come on to that in a minute
(Mr Arnold) But it could well be other electronicbecause several of my colleagues want to come in

goods of any kind, cameras or anything that ishere.
suYciently plausible.

365. Can they do this under the Finance Bill if this
Lord Oakeshott of Seagrove Bay is passed?

(Mr Arnold) It can be done by statutory361. On this point—and the mechanics of
instrument — the Treasury can widen it. I wouldtransaction is something that we have explored with
expect, with the concentration on these classes ofother people—is there any reason why we could not
goods, that the fraud would move elsewhere.have a provision like fraudulent intention as it is in

Chairman: Absolutely.the Dutch legislation? The Chairman, being a very
kind person, is obviously saying, if Frank knows you Lord Newby: Just to be absolutely clear because I

had not realised that, now looking at the Bill, Sub-and wants to help you out, but it is perfectly normal
and legitimate business practice to want to buy from Clause 9 of Clause 18 does say that the Treasury may,

by order, “amend sub-section 1 above” just like that,people who are under a bit of pressure and therefore
want to sell things to you cheap, and that is so it could add anything it liked. I can see that there
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is an advantage in it in that, if the fraud moves, Lord Barnett
Treasury can move equally. It is quite a big power. 371. Do you have a draft as to how we can do that?You could double or triple the incidence of the Bill. (Mr Arnold) There are other things you can do. I

have not seen and, as I said earlier, there was no
consultation, so it is a little diYcult—

Chairman
372. You cannot consult on when you want to stop

366. It is the word “coverage” not “incidence”. the fraud quickly.
(MrArnold) It was done with gold in the UK in the (Mr Arnold) Well, no, but what I mean is that I

mid-80s and the gold scheme. have not seen it from the inside, so I do not know
precisely what Customs are doing and there is no367. One of the things that troubles me is that you
reason why I should. I am just saying that it is a littlewere about to tell us another way of doing it. At one
diYcult standing on the outside. It seems to me thatpoint you said that.
there a number of things that you could do. There is(Mr Arnold) Yes.
a variation of the gold scheme whereby you make
people pay VAT directly to Customs rather than to
the other businesses when they purchase goods.Lord Barnett
Normally, I buy goods from Frank for £100 and

368. You say at the end of your paragraph 5 on £17.50 VAT and I pay Frank £117.50. Under some
this—I must tell you that we have had lots of variation of the gold scheme but for specific goods,
evidence, both oral and written about the joint and I would pay Frank £100 but the £17.50 I would pay
several problem or, as you put it, the reasonable directly to Customs & Excise.
grounds to suspect—that provision should be

373. We have heard of that one.targeted more closely at the particular abuse. We, on
(Mr Arnold) Whether that would work in terms ofthis Committee, as has been said, are not concerned

the quantities of businesses, I do not know because Iin our remit with looking at anything that would
simply do not know the number that are actuallyreduce what the Government and Customs & Excise
involved. I think that Customs should beare trying to do to deal with this abuse because it is a
monitoring—and maybe they are already doing it—serious matter, but we are concerned, not if we can
the turnovers very closely in businesses because whatavoid it, from hitting the innocent and destroying the
you are seeing in these frauds is that the value . . .industry, which it looks like doing at the moment.
You have a business which has had £100,000You say that the provision should be targeted more
turnover quite happily for five years and suddenly itsclosely at particular abuse. What do you have in
turnover is £50 million. What on earth is going on?mind specifically because, if you have something in
At the moment, there is no control within the VATmind specifically, we might be able to make a
system as to what happens when that does take place.recommendation that would help?
Maybe you could have a controlled system where(Mr Arnold) There are two aspects here. Firstly, it
businesses were only allowed to recover input tax upshould be targeted against the people who were
to a certain limit unless they applied in advance inaware that something was going on.
these sectors. I do not know, it is a thought. Monthly

369. I would like to know how you do that. VAT returns, but that would not really help because
(Mr Arnold) Either you have a requirement that you would just do it faster and be gone in a month

you have to demonstrate on the balance of instead of three months. European countries have
probabilities fraudulent intent or you have a monthly VAT returns anyway as a normal thing. Or,
reasonable excuse defence, that is that the person you could bite the bullet and say, “Okay, we will not
who was involved has not even heard of the company charge VAT on these goods until it gets to the final
for which he is being assessed and there is no evidence consumer.”
that he was ever aware of it. This is the problem. It
applies right down the chain.

Chairman

374. Then it is not VAT.Chairman (Mr Arnold) Then it is not VAT, which is what the
370. It is the chain of supply. Germans were proposing.
(Mr Arnold) So that you could well be held liable 375. It is purchase tax.for something that I have done without even (Mr Arnold) Then it is purchase tax, but at leastknowing of my existence. That is a diYculty. You you are getting it until you have found a way ofsee, you have four categories of businesses here: you stamping out fraud and you can have a terminalhave those who are committing the fraud; you have market in it, but the extra icing on the cake for thethose who are actively helping them to commit the fraudster is the fact that there is a VAT gap and thatfraud; you have those who know that there is a fraud is not going to close for probably five or six years asgoing on and are not actually doing it themselves but a minimum because it is not until then that the VAT-are standing buy allowing to help it on its way; and free supply of goods between Member States couldyou have those who have no idea that there is any possibly change to where it is being taxed.fraud, and you can discuss the levels at which you

need to target the first three but not the fourth and, 376. A category of concern that you defined was
“they don’t know” and that was your fourthat the moment, we are targeting the fourth and that

is why we require more — category.
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(Mr Arnold) Yes. 382. We were also told by some witness that it
would reduce the amount of revenue raised by

377. My limited understanding of theBill is that we stopping the abuse?
divide “we don’t know” into two groups—“you (Mr Arnold) It probably would. If you do not
don’t know, end of story” and “you don’t know but charge people—if you do not assess and take money
you ought to have known.” It seems to me that what from people who were totally unaware there was a
the Bill is introducing—and I can see why—is that if fraud taking place, then you would get less money
you say that you knew nothing about it, I would say in total.
to you, “Why not?” There was a case in the paper

383. Yes. Because there is less fraud?about some chap who eventually was caught and the
(Mr Arnold) Not necessarily.thing that struck me is that it was obvious that the

people involved ought to have realised that this man
was, to put it mildly, a little bit dodgy. Do you accept

Chairmanthe concept that, if you are the purchaser—I am
talking about the immediate one, not miles ahead— 384. It cannot be right. It cannot be worse than
you really do have some responsibility? losing the fraudulent money. That is your bottom

(Mr Arnold) Yes. line.
(Mr Arnold) What I think is so essential is to378. Or do you not accept that? monitor businesses very quickly as to what is(Mr Arnold) No, I do accept it. happening, because a low level of this fraud would be

impossible to control, like any tax fraud, but it is379. So, your group of “don’t know” should
important to control these massive amounts buildinginclude some who do not know but really ought to
up very quickly, and you can do that even if you havehave tried to check first.
compulsory reporting but it does require extra(Mr Arnold) That is right. In the consultation
infrastructure within Customs to cope with it. If youpaper that Customs produced, there is what looks
do not do that you are never going to get near thelike—and we have not gone through it in complete
fraudsters because they have got ten or fifteendetail—a very reasonable series of tests and if,
companies, and if one gets suspected it will be out ofpicking on Frank again, he was the one in the supply
the chain and another one will be in.chain from me—I am trying not to include your

(Mr Haskew) It is risk analysis and targeting.Lordships in a fraudulent supply chain—so from me
Chairman: Yes, and this is certainly news to me,to Frank to Simon, then it is not unreasonable for

particularly your point about the insolvency side.Frank to have made normal commercial inquiries
Essentially, as someone whose main interest isabout me and Simon. What he cannot do is start
football, the discovery that it is perfectly legitimategoing much further.
for a firm to go into administration and avoid all its
responsibilities has shattered a number of us in the
last few weeks, so a distinction between what is
legitimate and what is not in this whole area ofLord Barnett
becoming insolvent has certainly started my mind

380. Can I just put to you the view of Customs & working in areas where I thought it was all very
Excise on this point that you made as one of the simple and straightforward, and that you can on
solutions that you pay direct, so the innocent trader purpose avoid your responsibilities by going into
cannot be in trouble either jointly or severally or administration seems to me—
anything else because he has paid the VAT straight Lord Oakeshott of Seagrove Bay: It is legal,
to Customs & Excise rather than to the person he is Chairman. Whether it is legitimate is a diVerent
buying it from, which might be the one who is matter.
abusing it. They say, “In our opinion such a system
would not help stop the fraud because fraudulent
traders who make transactions within such a supply Chairman
chain, while known as ‘missing traders’, would not 385. Yes, but you are clear that you can distinguishcomply with the system and the VAT would be legitimate insolvency from illegitimate insolvency.
stolen.” I do not quite understand that. Do you? (MrArnold) We have had to do that for a long time

(Mr Arnold) Not really because it seems to me it on questions like fraudulent preference and so on, so
would be stolen anyway. it is not new.

Chairman: What troubles me is that what is not381. I have this in writing here from Customs &
fraudulent, in the case I mentioned it seems to me, isExcise.
at least as bad as what is fraudulent but that is by(Mr Arnold) It is not my VAT, but if instead of
the way.paying the money to Frank I pay it directly to

Customs and I am an honest trader that protects
that. If Frank is dishonest and we are going to walk

Lord Sheppard of DidgemereoV with it, then it has prevented that happening. Now
I accept that if I am the dishonest one then I am not 386. This is probably going into too much detail
going to pay to anyone except myself but that is going but if you had this direct payment issue, could you
to happen anyway, and at least you are protecting the get it triggered by another party? If Frank thought he
honest traders in the chain which is where my was going to do this deal with you and buy these

things and drive you into insolvency, then he couldconcerns are.
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instruct you not do that deal unless you pay the VAT Lord Oakeshott of Seagrove Bay
direct. And the other way, if you thought Frank did 391. What percentage of that is take home? 2 per
not exist, is that then you would pay it direct. What cent? 1 per cent?
does that do? It gets to the stage that it would be part (Mr Arnold) It is about 4 per cent.1of your defence if you said you did not know (Mr McKie) It perhaps ought to be said that theanything about it. If you were that suspicious you scale of the problem really is not an area where wewould insist the payments would go through. But can speak as experts, because I hope none of ourthat is probably too much detail. clients are involved in this.(Mr Arnold) My instant reaction to that is that in
normal business relationships, if you are hoping to
build up a business relationship, it might be slightly Chairman
diYcult but the danger with the security as well is it

392. At this stage I ought to thank you but we wantwould put people out of business. You have not
to be positive ourselves in our response particularlyasked about that and we do not need to talk about it,
in this area, so that if you have any further thoughtsbut I think you have the point.
that you could as rapidly as you can write to us
about, saying “The precise suggestion we would
make is such-and-such”, it would be greatly helpfulChairman
to us and it might be helpful to you, if we in a sense387. We need to bring this to a conclusion but then underwrite it, someone might take notice of it.could I get your view on one point that has staggered In other words, we are keen to be positively helpfulme about the scale of the fraud, which Lord Newby to the government in an area like this so that if youmentioned, which is that in round numbers we are have got time—and I know you have jobs to do astalking £2 billion— well—within the next week or two to get back to us

(Mr Arnold) £2.75 billion. saying precisely “This is the main thing that could be
388. Well, I round that down to £2 billion because done”, we would be indebted to you.

it was £1.7-2.7 billion so that is my average, but it is (MrArnold) I will do that on the points I made but
in that general area. Is it not astonishing, the scale? they could well be rejected by Customs because they
Or do you think not, and that within the set-up as we have looked at it internally.
have it that is what you would have predicted? It is Lord Oakeshott of Seagrove Bay: But at least we
not a one-oV; it is £2 billion per annum. have a response.

(Mr Arnold) Yes, it is astonishing, but it has built Chairman: We have no diYculty with rejection
up to that over the years. It has not suddenly come ourselves in our experience as a Committee! Thank
from nowhere. you for coming today and we will do the best we can

to make a constructive contribution and it will be389. Taking the obvious thing, if the typical case
very much on the basis of those who have come to uswas a million, there are 2,000 firms every year that get
as witnesses.away with this.

(MrArnold) There are a lot of very wealthy people
1 Note by witness: According to the pie chart at Chart 1.2 in theapparently out there.
2003 Red Book, the projected VAT receipts are £67bn. If you

390. I am not denying the figures; I am just take the fraud at £2.7bn, the percentage is 4 per cent. If you take
expressing astonishment. Lord Peston’s figure of £2bn as referred to in paragraph 388,

the percentage is 3 per cent.(Mr Arnold) If you start adding it up round the
community because the United Kingdom is not
alone—

Supplementary evidence from the Tax Faculty of the Institute of Chartered Accountants
in England and Wales

Clauses 17 and 18 to the Finance Bill 2003

Requirement to Provide Security/Joint and Several Liability

In our paper to the Committee dated 28 April 2003, we set out our concerns that Clauses 17 and 18 were
not acceptable as they are too wide-ranging, contain insuYcient safeguards, and are therefore generally open
to challenge in law. We provided more detail in our formal representations to the Chancellor of the Exchequer
on the Finance Bill (TAXREP 14/03), also sent to the Committee.

We gave oral evidence to the Committee on Wednesday 14 May 2003. This paper is in response to the
request by the Chairman of the Committee (Lord Peston) to provide the Committee with more precise
suggestions as to how carousel fraud could be countered. We accept that there is no simple solution to counter
such fraud. However, we believe that there are steps that can be taken to counter such fraud which do not
penalise the innocent and which do not impose unreasonable burdens on businesses or on Customs and
Excise. We have set our suggestions in Section A.
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In Section B we set out our further views on the protection of legitimate businesses from the eVects of these
clauses (Questions 10 and 11 of the Committee’s Questions for Accountants and Legal Witnesses.)

In respect of the burdens placed on legitimate businesses, Clauses 17 and 18 place such heavy and wide-
ranging burdens on legitimate businesses that we consider that all of our suggested approaches merit detailed
consideration. All of the approaches will impose some additional administration burdens on businesses, and
some impose additional administration burdens on Customs.

A. Anti-Fraud Measures

1. Removing the VAT charge

The “VAT-free” cross-border supply of goods arises from the refusal of Member States to agree to
alternative methods of charging VAT proposed by the European Commission. The opportunity for carousel
fraud stems mainly from such VAT-free supplies as the fraudster then sells (ostensibly) plus VAT but does
not then pay the VAT over to Customs and Excise. One approach to reduce this fraud is to remove the VAT
charges in the supply chain until such time as it reaches a non-VAT registered consumer. Two ways of
achieving this result are as follows.

1.1 Reverse charge along the supply chain

To impose a “reverse charge” procedure along the supply chain between VAT registered businesses (ie until
the supply to the final consumer). This would mean that a business would not charge VAT to another VAT-
registered business. The customer business would instead charge itself VAT, which it could deduct in the same
VAT Return period. The system is already used for certain services received from abroad and, as we have
stated above, for intra-EC supplies of goods. It is also used, on security grounds, for domestic supplies by
non-resident businesses to resident businesses in Austria, the Netherlands, Spain and Sweden. A further
advantage of this proposal is that the supplies could be required to quote the VAT registration number of
the customer, thus providing a more secure audit trail.

Whilst this proposal would reduce the scope for charging VAT along the supply chain, it would not stop
the fraudster selling the goods to private individuals/non VAT-registered businesses in the domestic market
and pocketing any VAT. However, selling into the domestic market is unlikely to be viable given that these
carousels trade in transactions where the underlying subject matter consists of many individual items bundled
up into one transaction.

1.2 “Black box” or terminal market

The existing VAT rules allow in certain circumstances for no VAT to be charged on transactions between
members of certain defined terminal markets. A terminal market arrangement could be established for those
dealing in the particular goods subject to carousel trading. The members of this terminal market would all
require to be approved in advance by Customs and Excise. We accept that, unlike existing terminal markets,
the number of businesses involved may make this diYcult to operate. In addition, because fraudsters are
unlikely to be approved, they would still be free to charge VAT on their supplies and then disappear.
However, a major advantage of a terminal market arrangement is that it enables bona fide businesses to be
identified. This will then allow Customs to target their resources on those committing the fraud.

2. Earlier identification of fraud

2.1 Monthly or shorter VAT Return periods

Businesses in risk sectors could be required to file VAT Returns and payments monthly or even shorter
periods. For example, Russia had a 10-day VAT Return and payment period in the early 1990s to protect the
state from high inflation.

2.2 Copies of purchase and sales invoices

Businesses in risk sectors would be required to provide Customs with copies of their purchase and sales
invoices when they submit VAT Returns. (If electronic invoicing were compulsory, daily electronic reporting
of transactions could be required, providing Customs with up to date intelligence.) Customs already require
this as a control measure with the first VAT Return from non-UK businesses, and it has also been used more
extensively in the Netherlands.
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2.3 Reporting of unusually large transactions

Requirement for traders in risk sectors to report unusually large transactions (as, for example, under the
Money Laundering rules).

2.4 Approved turnover and/or input tax recovery limits

Customs to set approved turnover and/or input tax recovery limits for each business in the risk sectors.
Thus, for example, a business with a normal annual turnover of £500,000 could be given a limit of £800,000.
Businesses would have to apply in advance for permission to exceed the limit. Customs would need to respond
quickly so as not to hamper legitimate business activity.

3. Protection of Payment

3.1 Direct payment

Purchasers to pay the VAT charged on an invoice directly to Customs and Excise, as currently required by
the “gold scheme”.

3.2 Secure payment by special bank accounts

A variation of 3.1 above, used for construction industry PAYE/NIC in the Netherlands, requires the
purchaser to pay the VAT on an invoice into a specially-denominated bank account held in the name of the
supplier, but under the joint control of the supplier and the tax administration. The money in that account
can only be used to pay tax, unless the tax administration authorise the bank to release all (or usually part)
of it back to the supplier.

B. Adequacy of Administrative Safeguards

General Comments

1.1 We consider that administrative safeguards are always insuYcient. They are not legally binding, can
be changed with no further parliamentary scrutiny, and do not need to be followed in particular cases if
Customs decide otherwise. Whilst Customs could then perhaps be challenged by judicial review, the cost
would deter all but the largest businesses.

1.2 It is clear that Customs intend to use these new powers widely. In an article in The Tax Journal of 28
April 2003, the Head of Fiscal Fraud Policy at Customs and Excise estimated that some 2,000 businesses
would be aVected by the guarantee/security provisions, and 20,000 businesses would need to introduce or
strengthen their checking systems for the joint and several liability requirements. As Customs state on page 12
of their VAT Strategy: Joint and several liability, Consultation on reasonable checks, published in April 2003:

“How will Customs apply the measure?

Customs will send you a Notification Letter:

— if you have bought and/or sold the specified goods; and

— Customs believe that the transactions carried out through a particular supplier were traded within a supply chain
where VAT would go unpaid.

The purpose of this Notification Letter is to inform you that Customs consider you may be jointly and severally liable for
the unpaid net tax. It will give you the opportunity to demonstrate that you have a legitimate reason for the low purchase price
of the goods, or if there are other factors which you feel Customs should consider.

A Notification Letter will be sent to each known trade in the chain of supply. If after a period of 21 days a legitimate reason
has not been demonstrated, a Demand Notice will be issued for the unpaid net tax.”

All businesses in the supply chain can therefore expect to receive the Notification.

1.3 Customs’ Consultation paper lists possible reasonable checks which a business could carry out on its
immediate supplier and customer, but is silent on which checks could be carried out further up and down the
supply chain. This is perhaps not surprising, as it is diYcult to see what checks could in fact be done, even
though clause 18 holds taxpayers equally at risk from these remoter businesses.

1.4 Customs’ history in introducing and applying such provisions does not provide reassurance. We
referred when giving evidence to the early years of the civil penalty legislation (1985–90) where there were
many instances of judicial criticism before the law was changed and the penalties reduced. The method of
introducing and applying the three year gap in 1997 has similarly been criticised by the judiciary, with the
European Court of Justice deciding in 2002 that the UK law was “incompatible with the principles of
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eVectiveness and the protection of legitimate expectations”. (Marks & Spencer, Case C–62/00, ECR 2002,
I–06325)

1.5 More recently, the Finance and Tax Tribunals in decisions reported in 2003 have found against
Customs in a significant number of post-Hoverspeed decisions. The Hoverspeed cases concerned cross-
channel shopping for tobacco and alcohol. In July 2002 the High Court ([2002] 4 All ER 912) decided that
the procedures adopted by Customs in checking and detaining passengers arriving in Dover, and seizing
goods and vehicles were unlawful. The UK law was subsequently changed. Customs appealed on some minor
aspects, and were partly successful in a judgment of the Court of Appeal on 10 December 2002. What is
significant here is not that Customs did not succeed—a tax administration will inevitably both win and lose
cases—but the comments of the various Chairmen on Customs’ actions. We give four examples below. The
full texts of these Decisions and other cases are available from the Tribunal and selected cases are on the Court
Service web site (www.courtservice.gov.uk). The amendments in square brackets are ours, inserted for
clarification.

— It is a fact that most [Customs’] reviews coming before the Tribunal are defective in law.
(E00372, Creamer, para 9)

— It was [the Customs oYcer’s] function to consider all the circumstances and to come to her own
decision on the facts which were in the possession of the Commissioners. The review letter shows
that she did not do that. What she did was . . . to apply the Commissioners’ policy . . .

(E00374, Hacon, para 18)

— I considered imposing a penalty [on Customs] for non-compliance with the original direction and
would have done so if there had been no costs to award. This is not an isolated case, being one of
18 similar cases listed before me on 12 and 13 February for non-compliance. It seems clear that the
number of oYcers employed by the Commissioners to carry out reviews . . . is wholly inadequate.
In a number of other cases I have imposed penalties on the Commissioners, however I do not do so
in this case. It will be another matter if the Commissioners do not comply with the new deadline.

(E00386, Kett, para 27)

— We see the sense and justice in declaring [Custom’s] decision to be unreasonable and, as just stated,
we do so. However we see little point in giving directions to the Commissioners for the future except
to say that they should observe the law properly (and, we might add, instruct its oYcials to cease
behaving in a bullying and intimidatory way). (E00387, Dickinson, para 34)

These were excise appeals where there were some, but not full, judicial safeguards, and we could cite many
other examples. We are therefore concerned that internal safeguards will prove insuYcient.

Further Protection for the taxpayer

We consider that the following further legal safeguards should be introduced as a minimum.

2.1 No taxpayer should be required to provide security for the actions of a third party unless collusion in
fraudulent activity can be shown.

2.2 No taxpayer should be held jointly and severally liable for the VAT debts of a third party unless
collusion in fraudulent activity can be shown.

2.3 On appeal to the Tribunals, a taxpayer should be able to put forward an unrestricted “reasonable
excuse” defence.

2.4 The financial and operational consequences to a business of both clause are severe and could force it
to cease trading. In addition, where (under clause 17) security for a third party is required, any business
continuing to trade is liable to a criminal penalty of £5,000 for each supply (sale) that it makes whilst no
guarantee is in place. Since time will be of the essence, and Customs will already have all the necessary
information, we suggest that any appeal should be heard by the Tribunals within 14 days of the date on which
it was made unless the taxpayer requests otherwise. The normal waiting period is several months, but delays
of that length will render many appeals otiose as the business will have had to cease trading.

2.5 Consideration could also be given to requiring Customs to obtain the consent of a Tribunal Chairman
before they could require a business to provide security for a third party or hold them liable under the joint
and several liability provisions. Customs could make the applications on an ex parte basis, and would need
to demonstrate that the business involved was involved or complicit in the fraud.

Please let us know if you need any further clarification.

22 May 2003
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Memorandum by British Property Federation

The purpose of this submission is to focus on several key technical aspects of the new provisions which
require the attention of the sub-committee of the Select Committee on Economic AVairs. We intend to write
separately to Government in relation to our substantive comments on the regime to be introduced by the
Finance Bill.

1. Lease Duty

We are deeply critical of the current proposals for lease duty on account of the damaging eVects these may
have for the economy and are considering with our members what alternatives might be oVered. Apart from
these general reservations, we would like to make the following points regarding the machinery in the
legislation:

(a) Timing

The proposed new lease duty regime will not take eVect until 1 December 2003, but the announced
consultation regarding alternatives will leave an awkward period of uncertainty between Royal Assent and
1 December 2003 during which planned transactions may be delayed or suspended until the position is
clarified.

(b) Ongoing administration

We believe that the mechanics for collection of duty where consideration for a transaction is contingent or
uncertain requires urgent review. In the case of turnover leases or headleases geared according to
occupational rents, events will constantly occur which are relevant to computation of the charge and will
require notification. This will involve tenants and managing agents in endless tracking and administration of
lease portfolios. The legislation does not clearly absolve an outgoing tenant from these obligations after a
lease is assigned. Stamp duty has always been fundamentally a one-oV tax that has not required commercial
tenants to keep databases or conduct monitoring exercises and we believe this should remain an important
principle.

(c) Inflexibility

The new charge does not take into account that leases are often terminated early through no fault of the
tenant, who is nevertheless liable to pay duty in respect of the whole term of the lease. There is no current
mechanism for obtaining a reclaim of duty where, for example, a business landlord serves notice to terminate
a lease for its own commercial reasons. The absence of a reclaim will also discourage parties from reaching
consensual surrender arrangements.

2. Disadvantaged Areas Relief

On 21 January 2003 the European Commission determined that the abolition of the £150,000 cap for the
Disadvantaged Areas Relief exemption would not amount to State Aid. While this determination has been
a long time coming, it has been welcomed by the industry.

However, the European Commission has stated that the determination is eVective only until 31 December
2006. This has left property valuers in a diYcult position as they are unclear as to how properties are to be
revalued in light of the lifting of the cap. Only a permanent assurance that the cap will not be re-introduced
will provide land valuers with the certainty they require to provide reliable valuations. While uncertainty
remains, redevelopment projects could encounter diYculty in obtaining funding.

A similar diYculty arises for valuers in relation to alteration of ward boundaries. The eVect of such
alteration could result in areas which were once entitled to the relief being subject to stamp duty at full rates.
This casts a shadow of uncertainty over the value of land near ward boundaries.

The provisions relating to uncertain or contingent consideration also gives rise to diYculty in the context
of Disadvantaged Areas Relief, both in relation to its potential withdrawal and in relation to ward changes.
Here it is possible that an adjustment of the chargeable consideration will occur which will then have to be
notified to the Inland Revenue. In the case of ward changes this could occur without the purchaser being
aware of the obligation to notify. This is clearly unacceptable. The legal environment relevant to calculation
of duty should be that in force at the time of the transaction. The legislation needs to be clarified on these
points.
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3. Finance Bill—Complex Commercial Transactions

It was announced on Budget Day that further consultation would take place on the stamp duty land tax
treatment of complex commercial transactions to ensure the charge is levied fairly.

We look forward to seeing the Government’s proposals for reliefs relevant to these transactions as early
as possible to consider them in the light of existing and possible transactions. We sincerely hope that unlike
the situation with the lease duty proposals we will be consulted on realistic alternatives before a default regime
appears in draft legislation.

The current limbo position from Royal Assent to 1 December 2003 we believe creates uncertainty for these
transactions, and it is likely that persons may be discouraged from undertaking certain complex commercial
transactions until the relevant exemptions have been clarified.

4. Simplification

We believe that many of the stamp duty land tax provisions are unduly complicated and will prevent
property practitioners from dealing eVectively with transactions without regularly consulting tax specialists.

We fear that the ongoing return obligations in relation to transactions with uncertain or unascertainable
consideration will prove diYcult to comply with as mentioned above. Further, while on an initial view the
legislation regarding the notification and self-certification obligations is clear, on closer inspection we believe
attention is required to the application of these obligations in the context of some of the more unusual
property interests. In all, the notification obligations have widened considerably so that notification issues
will need to be considered in transactions where stamp duty was never an issue under the regime currently
in force.

28 April 2003

Examination of Witnesses

Mrs Liz Peace, Chief Executive, and Mr Eli Hillman, British Property Federation; and Mr Martin Poole,
Greycoat Estates, examined.

a regeneration of that area where we uplifted theChairman
whole area, and we did things like round what was

393. Welcome. It would help us very much, apart the old Nat West tower, now renamed Tower 42,
from my welcoming you, if you would tell us who you which should be in the public domain.
are and what you do, and more precisely what the

394. You have been told what our remit is, whichBritish Property Federation is and what it does.
is very limited and therefore there are matters I am(Mrs Peace) Thank you very much indeed for
sure that will concern you which we are interested ingiving us the opportunity to talk to this Committee.
but we are not allowed to go into, so we have to stickMy name is Liz Peace and I am the chief executive of
to our rules so that occasionally I might say to you,the British Property Federation. We are eVectively
“You cannot say that”.the trade association for the commercial property

(Mrs Peace) I am sure you will guide us when weindustry in this country, and by commercial property
have gone too far!we mean those people who own, develop, invest in

commercial property, property for rent. It can be
both commercial in terms of oYce, shops, factories

Lord Barnettand, indeed, a chunk of residential. The assets our
members manage overall are probably somewhere in 395. Good afternoon. On this question of lease
the region of £250 billion worth of assets which, if duty and on the timing issue, which we have heard a
you consider that probably the commercial property lot about from other witnesses as well, leaving aside,
stock in the country is about £600 billion, is quite as the Chairman has said, means of reducing the tax
substantial. In order to illuminate the discussion which is not something we are looking at—we are
today I have brought two colleagues me. Eli Hillman looking at administration and trying to improve it
is a lawyer with Decherts, also members of the BPF and improve the simplicity that you and others
but he is on secondment to the BPF at the moment to would be able to understand—how could the process
help with tax and legal matters arising from the of consultation have been improved, given the way it
Finance Bill; and Martin Poole is from Greycoat, was introduced and had to be introduced?
who are one of our members. (Mrs Peace) We have spent from April last year,

(Mr Poole) I am the finance director of Greycoat the last Budget, until just after Christmas having a
Estates. We are a property investment and very useful and meaningful consultation with the
development company. We have developed some 4 Inland Revenue, and this was something of a
million square feet throughout the United Kingdom, departure for the government on modernising stamp
mostly in London in terms of oYces but also in town duty as a whole, where we felt it was an excellent
centre retail developments, and to give you the opportunity for us to put our point of view and for
flavour of what we do, we did the development above the Inland Revenue to try out new ideas. We

understood why this had to cease in the run-up to thisCharing Cross Station which was to an extent at least
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year’s Budget but we were then rather concerned that Chairman
in the Budget proposals we see a lease duty

398. Why they could not have put it on the table?proposition which, frankly, we could have given a lot
(Mrs Peace) Yes, last November, and we couldmore sensible consideration to if it had been tabled

have had a couple of months talking about it andduring that preceding consultation period, which
explaining what we felt the impact would be.was eight months or so. As it is now, we are left with

eVectively only three or four months to have a 399. But you have no guess as to why?
consultation because the oYcials in Inland Revenue (Mrs Peace) No. I could speculate that I suspect it
will be busy seeing the Finance Bill through until is to do with having to put possibilities to ministers
July; they will have had to have made up their minds and waiting for ministers to come back and say how
sometime before December as to whether they wish far they are allowed to go for consultation, and our
to amend it; so we are going to have a very relationship with the oYcials in the Inland Revenue
concentrated period of consultation to do something has been very constructive and they have tried very
which, if it had been tabled in a much more leisurely hard, and I think sometimes they have to work within
fashion, we could have had a sensible dialogue about. the political process which is a problem which we

fully accept, but it is a pity. It was a missed
396. Can I be specific here because what we are opportunity.

looking for is for you to give us advice as to how you
400. You were in the consultation group?would change it. You refer in your paper in 1a) to this
(Mrs Peace) Yes.whole question of timing and the uncertainty. How

would you specifically change it? 401. So unlike the chartered accountants we have
(Mrs Peace) Probably this is an unrealistic just seen who were not in the consultation group, you

aspiration but the sensible thing would be to have a at least got in the door?
proper consultation to put this through the Finance (MrsPeace) The Inland Revenue set up a relatively
Bill 2004 as the Inland Revenue have suggested they complex consultation process headed by the steering
would do with any changes on stamp duty in limited group which had some fairly senior representatives
partnerships. So they have conceded to some extent of the property industry, including my President,
that there are some issues that need a longer the chief executive of Land Securities, and
consultation but, having failed to address the lease representatives from the Law Society—and I must
duty properly in their formal consultation period, admit I thought the Chartered Institute of Taxation.
now to rush it through this period between summer

402. It was the Institute of Chartered Accountantsand late autumn is I think going to be hasty. The
I was referring to.proposition they have come up with we believe is

(Mrs Peace) So the top level group was moresuYciently fundamental that it should be very
strategic, quite small, and we felt very valuable, andcarefully examined, and the reasons they said they
we had access to a very senior civil servant in thewant to change it we think also need to be examined
Revenue, and on one occasion the group met Ruthbecause we think they are fundamentally flawed and
Kelly, the Financial Secretary to the Treasury whichneed a longer time to be explored and for us to put
was good. Below that we had a raft of sub-our case to the Inland Revenue.
committees each doing a specific area—one lease
duty, one complex commercial transactions, one
special purpose vehicles, one residential—a lot of
them, so it was quite complicated and I think initially
it started oV as the Inland Revenue gathering

Baroness O’Cathain evidence, which was fine and we were perfectly happy
to help them understand how stamp duty worked

397. Do I understand from you that this was not and how the industry worked, but we had hoped
even mentioned in the consultation period from towards the end of last year that we might have seen
April 2002 to January 2003? some more specific ideas tabled, in terms of “This is

what we are thinking, let’s discuss”, whereas they(Mrs Peace) Well, the possibility that duty would
rather then went into a huddle and said, “We nowbe calculated on the basis of the full value of a lease
have to ask ministers what we can tell you we areand reduced to a net present value was in their
thinking”.original consultation document, and what they said

in that is you might apply as much as 4 per cent duty
to that which would have been a huge sum. We had a
specific lease duty sub-committee in the consultation Baroness O’Cathainprocess and it talked around all manner of options
but it never moved towards any specific conclusion 403. Would you clarify your point where you said
and the Inland Revenue never said, “Well, we think that the consultation would go on till December? We
this is where we are going to go and this is what we have been told the consultation cannot go on beyond
are going to put to ministers”, so we did not know the time of Royal Assent which would probably be

July, because then you talked about amendments, sowhat was going to come out of the consultation
are you under the impression or am I under theprocess at the end of it. It would be disingenuous of
incorrect impression that the Bill can get the Royalme to say that this was a total surprise but, on the
Assent, become an Act, and then be amendedother hand, I do not see why that proposal, not
between then, July and December?actually being rocket science, could not have been

put on the table somewhat earlier. (Mrs Peace) Yes.
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What they are now saying is that the Bill as draftedLord Sheppard of Didgemere
will apply stamp duty land tax across the board and404. Is that purely on lease duty or generally? then we have the period from July to December to(Mrs Peace) On lease duty and on reliefs for convince them that there should be some reliefscomplex commercial transactions. We were led to which will apply to certain other complexbelieve that lease duty would be introduced in the Bill transactions, so we are going to have to get our skatesas drafted, receive Royal Assent in July, and then on and use clever guys like Martin and Eli to workthey would be prepared to debate until such time as out how we persuade them to apply a relief to, say, aDecember, possible changes. leaseback deal or a PFI deal or securitisation.

409. On the on-going process of consultation or
Lord Wakeham involvement and so on, are you busy lobbying the

House of Commons and MPs, or not?405. And then they could be brought in by
(Mrs Peace) That is an interesting question fromregulation?

Lord Sheppard because if we go too far with the(Mrs Peace) Yes, and the Bill contains provision
lobbying at this stage the ministers in the Commonsfor those regulations.
will simply turn round and say, “Ah, but we have said
you can spend the rest of the year consulting on these
points”, so in a way they have nicely sewn that oneBaroness O’Cathain
up. We have nevertheless put forward some

406. So Parliament will not debate those at all? suggested amendments through spokespersons of
(Mrs Peace) That is right. both the Liberal Democrats and Conservatives in the

Commons to tidy up some of the points.

410. If we have not seen those I think we would beLord Newby
interested in seeing them. I know we can read them

407. And the regulations would have to, as it were, in Hansard but we might as well get them from the
disapply bits of the Bill, so the regulations are not original source.
amplifying but changing primary legislation? (Mrs Peace) We will give a copy to the Committee.

(Mrs Peace) Yes. There is no problem with that.
Baroness O’Cathain: Is this normal?
Lord Wakeham: No, it is not very normal. It can

probably be done and I expect in the Bill they will Lord Oakeshott of Seagrove Bay
leave spaces in order to do it, knowing they are going

411. My question is also on consultation processto have to.
on disadvantaged areas relief, which also doesChairman: You two have decided to become
impinge obviously on lease duty because it abolisheswitnesses, have you?
lease duty in a large number of areas. Can you
describe the consultation process on that?

(Mrs Peace) That would be quite brief. We haveLord Sheppard of Didgemere
had no consultation per se on the disadvantaged

408. Most of your comments about the areas relief. We had a consultation with the Inland
consultation procedure or lack of it are on lease duty. Revenue over 15 months ago about the definition of
How do you feel about everything else? Do you feel commercial and residential, because their first relief
properly consulted? applied to all property. Their subsequent relief taking

(MrsPeace) I think the comments about lease duty oV the £150,000 ceiling applies only to commercial
apply also to what is further down on your list of property and we persuaded them the definition of
possible questions on complex commercial “commercial” should be expanded to include rented
transactions, because it is exactly the same issue. We accommodation where more than six units were
spent eight months in detailed discussion about how involved—in other words, our members who were
and whether you should apply a reformed stamp dealing in blocks of flats would be able to claim the
duty to complex commercial transactions such as same sort of relief as commercial. That is the only
PFI, securitisation, sale or leaseback. Part of the consultation we have had with the Inland Revenue
issue we debated at great length with the Inland on any aspect of this issue.
Revenue is how you define a land transfer. Basically

412. Would you have liked to have been consultedthey wanted to turn stamp duty from being a stamp
on what the eVect would have been on your membersduty tax into a transfer tax applied to the transfer of
of abolition of stamp duty, because we are talkingproperty, and they were looking to see how you
about something like three quarters of the countrydefined “transfer” and whether it included things like
being on one side of the bar and a quarter on thesecuritisation. We spent a lot of time pointing out to
other on these duties?them that, if they started to apply it much more

(Mrs Peace) I would have to confess that we knewwidely than stamp duty applied they would
this was on the cards; we did not see for some timeeVectively have a new tax, and be taxing a lot of
how it would be applied in terms of wards.things that had never been taxed before, to the huge

disadvantage of the functioning of the property
industry—particularly the financial aspects of it.

ChairmanNow they have to some extent taken that on board in
413. Are these wards in the political sense?that they have decided not to apply the new stamp

duty to special purpose vehicles, which were one of (Mrs Peace) Yes, how the boundaries are drawn.
We tended to the view—and with hindsight perhapsthese complexities, but that is the only thing they

have so far ruled out as a result of our consultation. we should have looked a little more closely—that this
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would be a good relief in that my membership is the old stamp duty was that at least you had a degree
of certainty because you could go and get itextremely keen to be able to help the government

with regeneration and do developments and projects adjudicated and you knew where you were. Under
this new system it is going to be much more diYcultin areas where basically economic considerations

cannot apply—where you simply would not go if it and that is one area. We are really interested in trying
to form a view as to what changes in the way this iswas a straightforward case of economic viability—

and we have always made the point to the going to operate would be helpful to you, and not
particularly whether the government at the end of thegovernment that if they want to encourage

development in these areas it is better to do it by fiscal day is going to come up with the right solution. We
are going to encourage them to come up with theincentive rather than grant, because grant type

systems are so complicated that it puts our guys oV right solution, but in order to do so we need to know
what you want.applying; they have not the time or resource to work

through the administration. So in principle we have
always been reasonably comfortable with this
concept of some sort of relief for disadvantaged areas Lord Sheppard of Didgemere
and, until the final agreement came, we had not really

419. Which are presumably some of thelooked at the detailed eVect of it. So there probably
amendments you are putting forward to the otherwas not a great detail of consultation we felt we had
place?missed out on.

(Mrs Peace) Indeed.
(Mr Poole) In terms of lease duty one of our larger

concerns, apart from quantum which is perhapsLord Wakeham
something we are allowed to debate in terms of the

414. Listening to the answers, we had witnesses level of the tax, putting that on one side, is that lease
earlier who indicated to us that the process of duty might be something that we have to re-calculate
consultation was going quite well with the periodically, in particular if we have leases which are
government and then it suddenly stopped. Do you encouraged in things like shopping centres where we
confirm that? That it unexpectedly stopped? have turnover related to leases and we get a share of

(Mrs Peace) It was not unexpected. OYcials had the turnover rent and we as a landlord will collect
always warned us that there would come a point of that, and if we have a head lessor, somebody that
pre Budget purdah, and that they would indeed not owns the freehold above us, we will be passing on a
be able to carry on consultation. We were surprised proportion of it. So what we pay by way of our rent
that it came a bit early. depends on what rent we collect and what rent we

collect relates to the turnover of those businesses, and415. Some of us have been on both sides of the
we can see there is going to be an on-goingfence over the years but purdah never stops you
requirement as those businesses do well or badly,listening, by the way! Anyway, it was stopped?
although we will have made a reasonable estimate(Mrs Peace) It was.
upfront and paid lease duty on the back of that

416. You have made a number of suggestions. I estimate, and we are going to be constantly, perhaps
want to get much clearer in my own mind what you every quarter if we collect our rents quarterly, having
would have asked them to do if you had gone on to re-calculate what that lease duty is and maybe
telling them. What is it specifically you want out of paying a little bit more over or trying to reclaim a bit
the process? You have given us an indication of the more, and we see that as very onerous process.
areas you are unhappy about, but what is it you

420. What would you do to stop that?expect them to do if they listen to you?
(Mr Poole) It is relatively easy to stop in that what(Mrs Peace) What we had hoped, and I will take

we could do is there could be a requirement on us tothe example of lease duty, was they would come back
do the calculation every three years halfway throughwith a specific proposition saying, “We have listened
the lease, at the end or whatever, so the governmentto the industry; we have sought political advice; this
is still getting the same amount of tax but we are notis what we think we want to do; this is what we are
having to re-calculate each quarter as those turnovergoing to recommend to ministers”.
figures come in. We could do it with our annual417. I think that is not an answer to the question, accounts at the end of every third year or somethingif I may say so. What is it you want them to say to like that, as a catch-up. It would save an enormousyou, not that “We have listened and come to a amount of administration from our point of view,proposal”. What action do you want? What are the and indeed quite complex administration becauseproposals you would like to see them come up with? typically a property investor will have a number of(Mrs Peace) I rather thought that would have diVerent functions—portfolio management; it willcome into the category of wanting a change to the have somebody in charge of rent collection, and weproposed legislation. contract that out to third parties, so a lot of this

418. We are not against a change to the proposed information we see in arrears and we have to change
legislation; we are not involved in the rates or the the whole thing round; we also have an accounting
economic eVects but we are interested in how it function and a tax function all separate, and this will
would work. We cannot abolish it but we can bend it. cause a great deal of work for us for possibly quite

(Mrs Peace) I understand. small amounts which we are prepared to hand over
but on a less regular basis, particularly as it requiresLord Wakeham: For example, let me give you an

example of the sort of things people have said to us. not just looking at the turnover and rents coming in
and the proportion we have to hand over but thereSome people have said that one of the advantages of
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could well be a requirement to look forward. If the unexpired years of the lease could be the subject of a
claim for a refund on that transaction.increased level of turnover means our anticipation

for future rents has also gone up, then when we are Lord Barnett: Has that perfectly reasonable
looking at the lease duty it could become a very suggestion been rejected?
complicated calculation. It is not just passing over Chairman: Wait a minute. I am not at all
something we see for this quarter: it might mean we convinced that it is reasonable, as an economist!
have to reassess what we are likely to receive in the
future.

Lord Newby(Mr Hillman) Indeed, it is very diYcult to
understand why the Inland Revenue themselves want 425. Chairman, I was wanting to go back slightly
to pursue such a fine-tuned approach when not only to the earlier point about the frequency with which
is it going to involve all that extra administration for you are going to have to submit returns. Does the
diVerent companies and departments dealing with frequency specified in the Bill as it stands say that
their property portfolios and their finance matters, whenever the amount varies you have to submit a
but also for the Inland Revenue to have to process return, or is this something that will be specified in
what seems likely to be a very lengthy land subsequent regulation which you will have a chance
transaction return being submitted potentially as to comment on?
often as monthly intervals in certain cases. (Mr Poole) What the legislation as drafted says is

we have to make a reasonable estimate up front, and
if that changes then we need to submit another
return. If factors arise which mean that reasonableChairman
estimate changes and we have reason to believe it

421. Accepting, therefore—which I must admit I should be more or less, then we have to submit a
do—that the lease duty is a good idea and why as an further return. Indeed, the very receipt by us of a
economist I regard a discounting cash flow approach further turnover rate which might be higher than our
as always the correct approach, your only point is to original expectations might mean, therefore, that we
do with administration. What you are saying is you expect the reasonable estimate to have been incorrect
could do this with a diVerent time interval which once in the first place, and that the estimate should have
the system had settled down presumably would not been higher.
even aVect the cash flow to the Treasury, because Lord Newby: But it sounds to me as though
some companies would be ahead and some behind so exactly how you do it could well be dealt with by
it would average out anyway. That is the kind of regulation and therefore you do have scope in the
point you are making? consultation process on regulation to get as you

(Mrs Peace) Indeed. would see some more sensible—
Lord Sheppard of Didgemere: If somebody is422. Is it the point you have made to people you are

listening.trying to influence in the other place?
Lord Newby: Well, yes. On that assumption.(Mrs Peace) In the House of Commons? Yes, we

have made these points in our proposal.

423. And they are pursuing it? Chairman
(Mrs Peace) We hope so. They have not had a

426. Going back to Mr Hillman’s point, if I buy achance to so far in the committee of the whole House.
house and pay the stamp duty, I certainly cannotChairman: Although we have former Treasury
argue if I sell the house in two years’ time that I wantministers here I am not one of them so I have no idea
the stamp duty back—or nobody would listen towhat goes on!
me—because I pay stamp duty on the value. Now if
you buy a lease, what you are saying is if it was a 30
year lease, which means if we did the discounted cash

Lord Wakeham flow the liability might be exactly the same as my
house, and you give up the lease, then you want some424. That is a very helpful statement. Are there any
of the money back. Tell me why you should? Whatmore of that sort in other areas where you want to
economics tells me that the DCF approach to leasessee changes?
should be any diVerent?(Mr Hillman) Perhaps the next point which we

(Mr Poole) There is a distinction and thehave been asked to comment on is the issue of lease
distinction is that when you sell the freehold you aredetermination, where a lease is brought to an end. At
paid a consideration which represents the value,present the legislation provides no machinery for the
therefore it does not matter that you have notreclaim of such amount of stamp duty as relates to
enjoyed what you have paid for for very long,the unexpired part of the lease and it seems that if the
whereas in the case of a lease you have paid stampaim is to promote greater flexibility in leasing and in
duty on the basis of a value to you which is thethe relationship between a landlord and tenant, the
occupation for the term.ability of a tenant to be able to reclaim duty in respect

of a proportion of the lease which he has not enjoyed 427. But on economics I buy the house on the value
to me of the value of the house over the time horizon.or occupied seems a very important change to make.

As far as a practical solution for doing this, the way Let’s assume there was a market for renting and
buying houses. From my recollection of economicsthat the lease duty is calculated in the legislation

makes it fairly simple from a legislative point of view the discounted net present value should exactly equal
the discounted—to provide that the calculation in relation to the
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Lord Sheppard of Didgemere: Chairman, it is Lord Oakeshott of Seagrove Bay
impossible for the accountants round the table to 430. But not 3.5 per cent?
agree, and if we are going to get the economists to (Mr Poole) No. A typical cost of capital for aagree— property company such as ourselves is more like 9

Chairman: I am merely making the point which is per cent.
at least worth reflecting on that it is not so clear-cut Lord Wakeham: We have had three complaints
that you should get your money back if you are that you articulated. Are there any more you would
looking for what an economist would call full like to see done?
equilibrium in this.

Baroness O’Cathain: But it is two completely
diVerent transactions. It is apples and pears: one is a Chairman
house and the other is something else. Quite

431. Before we go on, is that one that you did againseriously, just because you live in both they are
write to the Inland Revenue about?completely diVerent concepts.

(Mr Poole) No. It is reserved for the subsequent
period between the Royal Assent and 1 December.

432. You have been in touch with them on that?
(Mrs Peace) We have discussed with the InlandChairman

Revenue how we might take that consultation
428. No, I do not think you understand. Let’s do forward and the sorts of issues we will raise with

it as a firm then. The firm either buys the property, in them. We did not see any point in attacking that one
which case it will pay stamp duty upfront at the now in advance.
beginning, or it leases the property, and what you are 433. No, but it does happen to be a particularly
saying is if it buys the property and then sells it, it interesting question.
does not get any stamp duty back, but if it leases the (Mrs Peace) Indeed it is, and we will be pursuing it
property you are saying it should. with great vigour when we debate the whole issue of

(Mr Hillman) The diVerence is that what stands in whether you should do lease duty like this at all, and
the place of the right of enjoyment which is forfeited whether this is an appropriate way of calculating
where a lease is terminated early is the consideration lease duty. We will certainly be pursuing it.
you get when you sell that land on. That is the capital
value in the asset which stands, according to the way
I would understand it, in the same place as the right Lord Wakeham
of enjoyment which is forfeited for the unexpired 434. I wanted to get the overall picture of what youterm of the lease. would like to see improved. We have three points on

Chairman: It is not obvious to me but anyway—I leasing but are there others? What would you like to
do not want to prolong this. see them do?

Lord Oakeshott of Seagrove Bay: The point really (Mrs Peace) On leases that is it, because our
is that after two years if you sell it then that is the end primary focus of lobbying for the next months
of the transaction—you have had your money back, following July were on the whole issue of how they
or a bit more or a bit less. Normally, with a are proposing to institute lease duty.
commercial long lease, assuming nothing much has

435. What about complex commercialchanged, you do not pay any capital sum at the
transactions?beginning, you enjoy it for two years, you pay two

(Mrs Peace) On those we do not at the momentyears’ rent, then you pass it on probably virtually for
have any points of detail because eVectively what thenothing, so in that case I think it would be wrong to
Inland Revenue have said is that it is up to you topay for the full thirty years’ use which you have not
come back and argue to us for the reliefs, so we havehad. That is how I see it.
started the process within our membership of saying
let us get together a list of those things which we think
are essential to be relieved from stamp duty under the
new proposal.

Lord Wakeham

429. We have had two suggestions, Chairman. Are
Lord Sheppard of Didgemerethere any more?

436. Have you time to do that?(Mr Poole) Finally, on lease duty—and again you
(Mrs Peace) We do have time but not as much aswill rule me out of court so to speak in terms of it

we would have liked, because if we had knowngoing a little bit too far—in terms of the discount
precisely how they were going to frame the legislationrate, clearly the discount rate which it is suggested
we would like to have started this last year. We haveshould apply is not remotely close to what I as a
a fair idea.finance director of a property company have as my

cost of capital. Whereas I agree that, discounted, the
net present value route is a very good one to go down

Lord Wakehamfrom the economic viewpoint, if you like, I do think
that the discount rate that should be identified is 437. Mr Poole, you are getting involved in some
more the discount rate applicable to that kind of pretty complex transactions, and have done over the

years. What would you seek?property.
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(Mr Poole) In terms of that sort of thing, although think we would be somewhat hesitant in terms of
what the ultimate cost is going to be to us when wewe have not done it, things like securitisation which is

a financing transaction using a diVerent method from want to put all of that land into the development
vehicle, because these things take a long period ofjust going to knock at your bank’s door, and that

should be something outside the scope— time. One aspect of development is it is a very lengthy
process: we have to be looking forward two or three438. What about subsales?
years, and in terms of site assembly it can take us 12(Mr Poole) Subsales are very important to us. We
or 18 months to put together a site, sometimes a lotare very much a developer and for us site assembly is
longer than that. So if we are looking to dosomething that clearly we do a lot of and subsale
something like that now we do not know quite whatrelief is very important to us, because we are
it is going to cost us and, therefore, it aVects clearlyacquiring sites and then maybe with an adjoining
our view in terms of the viability of any particularowner would look to do a development and with
development proposition.both our site and the adjoining owner’s sites that they

441. So you would withhold doing the work onhave contracted to buy we would ask the joint
this? There would be a reluctance?developer to complete on the acquisition, so in

previous times that would have given us subsale relief (Mr Poole) Yes. We would be more inclined not to
for that sort of transaction. Indeed, in order not to than perhaps we otherwise would.
end up with a ransom strip situation, sometimes we
use others to front transactions for us and then we

Lord Sheppard of Didgemerecomplete on the contracts, and again do subsale relief
for that—all normal commercial transactions which 442. On new policy, how would you get round
facilitate development, and it is those sorts of things some of those problems?
we would not want to see within the new reliefs, if we (Mr Poole) It is very diYcult to get round it
have the opportunity. Clearly the diYculty is because it has been introduced in eVect as a blanket,
drawing the line between those and us buying and so that the legislation as drafted will catch everything
selling properties. unless we can persuade that there should be reliefs

given to us for the equivalent of subsale relief, or
subsale relief, or securitisations, etc, so we need toBaroness O’Cathain
have the legislation amended to introduce these

439. In your paper you talk about complex reliefs. There is the facilitatory mechanism there to
commercial transactions and about the current limbo allow that to happen but I am afraid it is going to
from Royal Assent to 1 December which creates have to happen between the period of Royal Assent
uncertainty for transactions and it is likely that and 1 December.
persons may be discouraged from undertaking (Mrs Peace) But we are not asking for it to be
certain complex commercial transactions until the speeded up because it might come to the wrong
relevant exemptions have been clarified. Is there answer if it is done too quickly. This is not going to
anything within the area we are looking at, be an easy consultation between the summer and
administration, clarification, simplification, that we November. These are hugely complex deals, and last
could action, or that you suggest we could do, to year we discovered during the longer period of
overcome this type of problem? Has it always been consultation the diYculty of arriving at a sensible
like this, that you have an uncertainty, a limbo, outcome on these sorts of things. It slightly worries
before things become law? me that we could not arrive at a sensible outcome

(Mrs Peace) In procedural terms this is the first with Inland Revenue oYcials in eight months, but
year in our experience where we have had this long they have now given us three or four months.
period. Normally we have the period between April
and the Budget and the actual Finance Bill where
there is a possibility that there might be some change Lord Barnett
or amendment but not very much, but now this is

443. There are so many diYcult complex deals thateVectively extended to the end of the year which is
you do, how could the Revenue ever keep up with itunprecedented.
without you avoiding, as opposed to evading which

440. And this is the unknown quantity about the I am sure you would not do, tax?
regulations that will be coming up? (Mrs Peace) This is why they wish to do it this way

(Mrs Peace) Yes. round and have a blanket provision.
(Mr Hillman) In relation to complex commercial

444. So they have certainty, but you do not?transactions the particular concern, and why this
(MrsPeace) That is right. They are transferring thegives rise to particular problems, is the starting point

uncertainty to us. Needless to say we suggestedin the legislation which is a blanket charge that will
during the earlier parts of the consultation that wegive rise to at least one charge to stamp duty in most
would rather see that reversed but that did not cutcomplex commercial transactions, and may, because
any ice I am afraid!of the way these transactions are structured, give rise

to more than one charge to stamp duty land tax
which may make those transactions commercially

Lord Newbyunrealistic in that period.
(Mr Poole) Talking of site assembly, if we are 445. I am grappling with the principle which

underlies the relief for complex commerciallooking at the moment to contract to acquire land for
site assembly to put a site together to redevelop it, I transactions and why you want the relief in certain
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circumstances. Is it because it is all so complicated it Lord Wakeham
would be impossible to work out what a fair level of 450. I would just like to be able to check the recordtax would be or what the coverage of the tax would on this: if it is correct that the government have saidbe in that case, or that you are wanting to avoid that this change is not designed to increase revenue,double taxation? and if that is on the public record, I would love to

(Mr Poole) It is both. It depends on the situation. know where.
In terms of a site assembly we want to avoid double (Mrs Peace) It is in the minutes of the high leveltaxation. We only want to pay on ultimate steering group, the top level consultative group,completion of the purchase, and although we route it where my President asked the Inland Revenue tothrough another company and the ultimate state what the intention of the modernising stampdeveloper completes, we only want to pay once. For duty project was, and these minutes are on the Inlandfinancing type transactions, which are just that, we Revenue website, but I will arrange to send them toare raising money but we are doing it through a you.property route rather than a straight bank loan.

451. So they are public documents?
446. So it should be outwith the tax altogether? (Mrs Peace) Yes, and there is a line that makes
(Mr Poole) Yes, as indeed they were before. that point.
(Mrs Peace) Our concern last year, and one which

452. It makes your case much stronger, because Iwe flagged up to both Inland Revenue oYcials and
can see perfectly well that if you are assembling bitsTreasury ministers, was that if they turn stamp duty
of property for a site and you are going to have to payinto a transfer tax and they define land transfer so
the duty twice where you have not had to do that,broadly that it caught the financing deal, it would be
there is clearly going to be an increase in revenuechanging fundamentally the application of the tax.
there and you have a legitimate complaint, I wouldYou would be bringing a large number of new
have thought. One of the problems we all have,transactions in which we do not feel they should do
however, is the Finance Bill is going to be goingbecause of the eVect on the market, and because they
through very quickly with no chance of amending it;said upfront that the modernisation of the stamp
we then have regulations which we hope will be anduty exercise was not primarily about raising more
improvement in the situation, but regulationsrevenue.
themselves are a very diYcult parliamentary process
because they cannot be amended, so I would
anticipate that next year’s Finance Bill is going to

Lord Sheppard of Didgemere have to put right that which has come out of the
regulations. So no change, but the regulations will447. And maybe even stopping transaction tax?
not be the end of the matter.(Mrs Peace) Yes.

(Mrs Peace) I think that is a very fair assumption
especially given the diYculties we have already had in
the consultation process in defining what it is we areLord Oakeshott of Seagrove Bay
all talking about. With these complex commercial

448. On that same point, I perhaps was not transactions that is one of the fundamental
listening as carefully as I should have been but I problems. There is such a broad ring of possibilities
thought I heard you say as if you were criticising that that may not end up within the scope of the
in every case they are going to get one charge of Finance Bill.
stamp duty and in some cases even two. We all Lord Barnett: You might want to defer it for ever
understand about avoiding subsales but I hope you because you might keep finding new complex
accept that it is reasonable for the Revenue to make commercial transactions.
a simple eVort to ensure that in all cases one bit of
stamp duty is paid.

(Mrs Peace) Indeed. For a property acquisition Lord Sheppard of Didgemere
that is absolutely right and I have no concerns about 453. If I understand you correctly some of the
that, but for a financing transaction I am not sure interpretations of this will mean that what is a
that it should be one, although it has been in the past. property transaction will change in definition and get

into securitisation and so on. Are large parts of the
City upset about this?

Chairman (Mr Poole) I am sure a large part will be.

449. Is the expression “complex commercial 454. Have they registered this?
transactions” a term of art which everybody in this (Mrs Peace) Certainly various trade associations
room understands but me? representing the bankers and the insurance industry

(Mrs Peace) I think it came from the Inland were involved in the consultation last year, and
Revenue. When it set up the consultative committee indeed joined us in seeking this clarification about the
process they needed a name for the one that was purpose of the modernising project and whether it
going to look at this raft of things such as was all about extending the scope of the stamp duty
securitisation and it became called complex in order to raise more money, and I am sure when
commercial transactions and it has sort of become a they have realised the full enormity of this further
term of art since then. consultation we are going through, because it was

quite well hidden in some of the announcements atChairman: So I could be forgiven for not knowing
what it is about! the time of the Budget, I have no doubt they will be



84 minutes of evidence taken before the

Mrs Liz Peace, Mr Eli Hillman14 May 2003] [Continued
and Mr Martin Poole

Lord Sheppard of Didgemere contd.]

happy to join us in pushing hard not to extend stamp What the documentation put out since the Budget
has said is that there were four reasons for looking atduty land tax from where it is at the moment.
this duty: one was to get rid of distortion though itChairman: That is certainly something we all need
did not define what was meant by “distortion”; theourselves. I am rather taken aback by this piece of
second was to stop people using lease duties as meansevidence that says they are not trying to use it to raise
of avoidance, which is something we would challengemore money. It is not our business but it seems very
anyway; the third was to bring it more into line withodd that extending the tax does not raise more
current and future accounting practices; and themoney. I find it diYcult to do the arithmetic.
fourth was to bring it more into line with how
property transactions sales are conducted. Those
have been given as the four reasons for pursuingLord Oakeshott of Seagrove Bay
changes to lease duty.

455. Can I ask exactly what it was referring to?
457. As a reason for clarification, it is made quite(Mrs Peace) May I oVer a little clarification on

clear in the papers accompanying the Budget, thethis? This all came under the umbrella of something
Red Book, that it is intended to raise quite significantcalled the modernising stamp duty project
amounts of extra revenue, so that is why I asked theannounced last Budget, not the one just gone, and the
question in the way I did!Financial Secretary to the Treasury made the point

(Mrs Peace) And that was not a point made lastthat this was being done primarily as a means of
year.cutting out avoidance, which was seen to be

Chairman: Happily we are not allowed to talkwidespread in the property industry—which we fully
about it.accepted was a perfectly legitimate objective for a

government to have. Obviously in cutting down
avoidance you increase revenue, which is one aspect

Lord Sheppard of Didgemereof it. One of the ways of cutting down the avoidance
was to look at what special types of complex 458. You also make comments in your paper about
transactions were used to avoid the duty, and again simplification and say that some of the clauses on
we fully understood that, but you then reached the stamp duty land tax will slow down the property
point where, in trying to catch all those, you catch process because they are unnecessarily complicated.
other things as well and then you start to catch things Do you want to elaborate on those?
which are not being done to avoid but are being (Mr Hillman) In part they have been covered in
done as perfectly legitimate business financing that in relation to simplicity we have made the point
transactions by property companies and by that the provisions for contingent and uncertain
institutions in the City, and we began to feel that the consideration will give rise to considerable
way the consultation was going suggested that the complexity in property occupiers and owners having
government was trying to bring all these together, to submit returns. That has been covered. The other
which would have had the objective of raising the issue is the width of the notification provisions. The
revenue way beyond what you would get simply by legislation does not require only that taxable
closing loopholes and stopping avoidance. That is transactions are notified but all transfers of a major
when we sought clarification from senior oYcials in interest. So if, for example, a freehold is transferred
the Inland Revenue who were prepared to go on for a pound, which can happen often in the context
record saying, “That is not the purpose of the of commercial property transactions, that has to be
modernising stamp duty project”. We accept that notified. There are a whole range of more unusual
Treasury ministers may decide at any time to raise types of property interest where a transaction in
revenue—that is fine—but that was not the purpose relation to those will also have to be notified. This is
of the modernising exercise. greatly expanding the scope of types of transactions

Chairman: It is outside our remit but it is just a bit that have to be notified, and if one looks at the
odd that if you remove avoidance in any tax you procedure in self-assessment for individuals in direct
would expect by definition to get more revenue, but tax, one only submits a tax return to the extent that
it may be well be that what they meant was not that there is tax to declare, whereas here the principle
they were not raising more revenue from that tax but seems to be the Inland Revenue want to know about
they were not going to raise more revenue in total any transaction that is at all material of any kind,
from the whole tax system—in other words, there even if it is for nominal consideration. It is very hard
would be oVsets elsewhere. But we are well out of our to see why this is necessary except for some general
own remit here and I had better stop! tracking exercise that should have been notified in

the consultation.

Lord Oakeshott of Seagrove Bay
Lord Wakeham456. Specifically, was putting on the new lease

duty, as you understood it, part of the modernising 459. Putting myself into the Revenue’s position,
hearing what you have said, presumably what theystamp duty project, or not?
would be concerned about is, if a property is(MrsPeace) Yes. Looking at lease duty was part of
transferred for a pound—as does happen—there isthemodernising project, but the rationale for looking
something more to the story that they do not knowat it that was given was that there were distortions in
about.the current lease duty approach, particularly around

the diVerent levels, what is called the slab system, and (Mr Hillman) That is the case but, in virtually all
situations one can imagine where property interest isthat primarily the objective was to cut out distortion.
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transferred for a pound, where you are dealing with discuss the issue of the rate with us, which is hugely
important to the industry. I appreciate this is gettingarm’s length parties, that will be in the context of a

transaction where some other interest is being beyond your terms of reference because it is a more
general point, but what we have always said is thattransferred which would be for a substantial

consideration and for which stamp duty land tax far less of the industry would bother with the
avoidance schemes if the rate was at what wewould be paid at full rate under the principles in the

legislation. considered a more relevant level, so we had many
interesting discussions with ministers around this!460. I am no expert at this but I can imagine you

putting together a property with a shop in the middle
that you want to acquire and there is a property Chairman
across the road that you own, and the deal is you sell

464. That would not wash with me! But still, onethis guy the property across the road which is outside
can at least see the argument that this is a new tax andyour development in order to acquire his property
it is one that seems to have taken you by surprise,which is right in the middle of what you want. It is
which surprises me, therefore in a sense is it not rightvery simple because, if they are both of the same
the government does have a choice of strategies? Itvalue, you sell each for a pound. Now the Revenue
can either underkill and move upwards, or it canmight say to themselves, “There is an awful lot of
overkill, which is what you are saying it is doing, withstamp duty that we are missing out on both these
a view gradually of coming in to what you might intransactions”.
due course regard as a reasonable outcome. So you(Mr Hillman) That would be right but the
are saying that they are overdoing it and asking forlegislation has anticipated this type of problem with
too much, but if you put yourselves in the position ofa charge on land exchanges, where the market value
ministers and say, “Well, I am doing this, what shallof the property transferred is taken into account.
I do—too much or too little”. Are you not likely to

461. So it is the market value rather than the say, “Well, I will start with too much and then go
pound— down rather than too little and go up”?

(MrPoole) Yes, and therefore we would have to do (Mrs Peace) I think you are right and if I was in
a return. Ruth Kelly’s position I would have taken exactly the

same view, and we accept that the government can
impose, subject to parliamentary discussion,

Chairman whatever tax it likes and we have to fit in with that.
What we would ask is that the government look at462. So your example of the one pound is that its
the implications of what they are going to do firstmarket value was one pound?
before they impose the tax, and we want to work with(Mr Hillman) Yes.
them to show them that. If, having heard theLord Oakeshott of Seagrove Bay: In my
implications, they still want to do it—fine. What weexperience, on the normal basis, you sell a freehold
are saying is that, in seeking to apply this blanketfor a pound because you previously sold a 999 year
approach and make the seeking of reliefs diYcult andinterest ten or fifteen years before quite normally at
going through some truncated process to do it, therethe full market price and this is just a tidying-up
are some transactions that would benefit the policiesexercise after you have finished taking the capital
that this government wants to see happen that willallowances. That was one of the great avoidance
not now happen because of it, and that is why we areschemes that went on for years, and is just a tidy-up!
trying to carve out those things which should
genuinely be carved out. I have to say, by the way,
that I was not surprised by any of this because weLord Barnett
have been consulting with them. I think it is just a

463. You would not be surprised to know that the pity the consultation had not embraced their more
Inland Revenue generally would be assuming that specific proposals.
you would be trying to have the maximum tax

465. We understand that, and we are not criticisingavoidance and therefore will be looking very
you at all.carefully at any of your proposals for change,

(Mrs Peace) I appreciate that.because they are constantly looking at tax avoidance
Chairman: You clearly have a job to do. I amissues. It is perfectly legal for you to seek—and I

simply making the point that there is the other sidewould be astonished if you were not seeking—tax
as well.avoidance, indeed it would be very remiss of you if

Lord Sheppard of Didgemere: Could we ask ifyou were not, but equally it would be very remiss of
there are any points you want to make to us?the Inland Revenue not to watch what you are doing

to see whether it is leading to an excessive amount of
tax avoidance.

Chairman(Mrs Peace) Last year, when Ruth Kelly made it
466. Is there some nugget you want to give us?absolutely clear that the government would not carry

on accepting the level of avoidance, we accepted the (Mrs Peace) We would like to register a couple of
points of technical detail on the disadvantaged areagovernment’s position and, indeed, undertook to

work with them to see a sensible outcome because the of relief and how it is going to work in practice,
because this has formed the subject of some of ourTreasury and Ministers made it clear that, whilst so

much of our industry was avoiding legitimately the specific amendments that we put to members in the
other place.payment of the tax, the government were unwilling to
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(MrHillman) We are particularly concerned about (Mr Poole) Except that we might not start a
development, whereas everybody else has probablythe manner in which disadvantaged area relief has

been introduced where there are few areas of already got the problem. So from our viewpoint we
have an option as to whether we develop in auncertainty. One key area of uncertainty is what will

happen on 31 December 2006. Will disadvantaged disadvantaged area or not, which presumably we are
being encouraged to do, and if we are uncertainarea relief be withdrawn, or a cap in relation to

commercial transactions be reintroduced? Further, about what the outcome is going to be then we are
less likely to develop. We have the choice.as far as the geographical certainty is concerned, at

the moment if you want to take advantage of Baroness O’Cathain: Otherwise you just become
disadvantaged area relief and you have a postcode civil servants and take no risk.
you are protected according to the legislation.
However, if we are talking about bare land to which

Chairmana postcode has not been attributed, you have to rely
on the wards listed in the regulations and there is 470. Is the point that you do not know it is a
nothing oYcial from the Inland Revenue to indicate disadvantaged area?
which ward maps are going to be conclusive for the (Mr Poole) No. The point is it is another risk for
purposes of the relief. It is hard to suggest how this us to evaluate whether we are going to continue to
situation could be clarified in relation to transactions benefit from disadvantaged area status when our
with a horizon beyond 31 December 2006. However, development is finished.
we might suggest that there could be some form of

471. Because it might cease to be a disadvantagedclearance procedure where a developer who is laying
area?out substantial monies in obtaining planning

(Mr Poole) It might cease to be a disadvantagedpermission and commencing construction works so
area.that the land in the event of on-sale will be entitled to

the relief could apply, showing relevant information,
to the Inland Revenue for confirmation that the relief

Lord Oakeshott of Seagrove Bayas it applies to that land will not be withdrawn at least
472. They want it abolished for ever. That is reallybefore 31 December 2006.

the point.(Mrs Peace) Perhaps as a ward boundary change
(Mr Poole) Yes. Ideally, at the time we commenceor something like that.

the development, we want to be able to display the467. So are you telling me that there are parts of the
facts and say, “This is the development we intendcountry that do not have a postcode?
starting because it benefits from disadvantaged area(MrHillman) There are parts of the country where,
relief, here are all the facts, would the Inlandbecause there is nothing on the land, no postcode has
Revenue please confirm, within a time frame whenbeen assigned.
we have finished this, that we will get the relief”.

468. I did not know that. So if I put a tent up would Chairman: Clearly there is the logical paradox that
they immediately give me a postcode? if your development was successful the area would,

(Mr Poole) Clearly from a developer’s viewpoint by definition, cease to be disadvantaged! Well, that is
our time horizon is two or three years in any event, a fascinating point on which to end. As you can see,
so for us December 2006 is already relevant. Clearly we find all this very interesting even though we are
it is diYcult because it is not within the government’s coming somewhat from a position of ignorance, but
control in terms of what happens at the end of we are trying to learn and make a contribution. You
December 2006, but from our viewpoint it is very have given us some examples but if in the next week
relevant what the position is then in terms of stamp or two, which is all we have left, you have any more
duty when developments are completed and we want specific ideas you think would be helpful to us in our
to let them or sell them. That is the relevant time as deliberations that we could include in our report we
far as we are concerned, not today. would very much like to hear from you. Thank you

very much, all three of you, for coming.

Baroness O’Cathain

469. Can I just make the point that this is special
pleading, of course, and quite rightly, but you will be
hit just the same as everybody else will be?

Supplementary letter and memorandum by the British Property Federation

As promised following the giving of evidence yesterday to the Finance Bill Sub-Committee, I have pleasure
in enclosing a copy of the Inland Revenue’s minute on the Modernising Stamp Duty Steering Committee held
on 20 September 2002 (Annex A). I also enclose comments that we made on the Finance Bill clauses
considered by the House of Commons on 13 and 14 May 2003 together with some suggested amendments. As
you know, Clauses 42, 56, 57 and Schedules 5 and 6 were not debated by the Committee of the Whole House.
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British Property Federation—Comments on Finance Bill Clauses to be Considered Before the House

of Commons 13–14 May 2003

Clause 42: The Tax (Stamp Duty Land Tax: Introduction)

No comments.

Clause 56: Amount of Tax Chargeable: Rent

Please see comments on Schedule 5.

Clause 57: Disadvantaged Areas Relief

Please see comments on Schedule 6.

Schedule 5—Stamp Duty Land Tax: Amount of Tax Chargeable: Rent

1. The Inland Revenue has explained the current lease duty provisions on the basis that it intends to bring
the taxation of leases in line with the direction being taken in accounting for leases under proposed accounting
standards. We accept that this will mean that in many cases a tenant will recognise an asset in its balance sheet
in respect of a lease. However, we would point out that under the new standards, in the case of occupational
leases the amount to be recognised in a company’s accounts will generally be oVset by the liability to pay rents
for the term of the lease. This reflects the position that occupational leases are generally regarded as having
no value in the hands of the tenant. Accordingly we propose the following amendments:

Page 161, line 6, paragraph 2(2) after “the net present value” insert “of the lease as recorded as an asset in
the accounts of the purchaser minus the net present value”.

Page 161, line 14, paragraph 2, insert “(4) Where a person liable for tax under sub-paragraph (1) is for
whatever reason not required to prepare audited accounts or bring the lease in question into account in its
audited accounts tax shall be charged under that sub-paragraph on the assumption that such person was so
required.”

2. The eVect on leases of the procedures in relation to uncertain or contingent consideration may be
particularly onerous in the case of geared rent leases, where the rent on a headlease is dependent on the rental
income of the underleases. In many cases this can lead to an obligation to submit a revised land transaction
return at monthly intervals. A similar diYculty can occur with turnover leases. We would suggest the
following amendments to reduce the administrative burden on tenants and the Inland Revenue:

Page 162, line 14, paragraph 4(2) after “Subject to” insert “sub-paragraph (4) below and”.

Page 162, line 21, insert new sub-paragraph “(4) In the case of leases specifying a rent calculated in whole
or in part by reference to the rents passing under another lease or leases and leases calculated in whole or in
part by reference to the turnover of the purchaser or a person connected with the purchaser (within the
meaning of Section 839 of the Taxes Act 1988) section 80 shall only have eVect to require a return to be made
at the third anniversary of the lease or lease termination, whichever is earlier.”

3. There appears to be no justification for excluding leases from the provisions allowing deferral of
payment of SDLT where the consideration is contingent or uncertain.

To the extent that there is a fear of avoidance by the grant of leases at a depressed initial rent, we would
say that it is rare that a straightforward lease is granted to an arms-length tenant on such terms unless there
is a capital payment passing between the parties that would be subject to lease premium duty. If a lease was
terminated early and the tenant were to rely on the paragraph suggested below to claim a refund of duty, this
would not absolve them of liability for any outstanding duty for which a deferment was claimed.

Page 162, line 16, paragraph 4(2), leave out from “but no application may be made” to the end of the sub-
paragraph.

4. There needs to be a provision to allow the reclaim of SDLT on rents if a lease is terminated early.
Without this, a tenant who has enjoyed occupation for a fraction of the term will be taxed as if they had
enjoyed occupation for the whole term. This is particularly unfair where a lease has been terminated through
no fault of the tenant or where the tenant has reached a surrender agreement with the landlord.

Page 163, line 21, insert as a new paragraph 6(6) of the Schedule:

“Where a lease comes to an end otherwise than at the end of the term as defined by the provisions
of this paragraph, the amount of tax paid by virtue of paragraph 2 equal to the total of (v) (as defined
by paragraph 3) for each whole unexpired year of the lease shall be repaid by the Inland Revenue.
Repayment must be claimed by amendment of the land transaction return made in respect of the
lease”.
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As an alternative to the above amendment, the Inland Revenue could be asked to confirm whether the
termination of a lease would fall within the contingency principle and give rise to a right to reclaim SDLT
under clause 80(4).

Schedule 6: Stamp Duty Land Tax: Disadvantaged Areas Relief

There needs to be a procedure whereby greater certainty can be obtained as regards whether a particular
parcel of land will benefit from the relief. We suggest a procedure whereby a person such as a developer could
apply to the Inland Revenue for confirmation that a parcel of land which currently benefits for DAR will
continue to benefit from the relief for a specified period notwithstanding changes in the boundaries of
disadvantaged areas or withdrawals of the relief. This would allow developers to have suYcient confidence
in the relief in order to make substantial outlay in obtaining planning permission and commencing works. It
is recognised that despite the fact that SDLT is a charge on the purchaser, development may often be
commenced without a particular purchaser in mind, and thus any ruling should be at the vendor’s application.

Page 168, line 20, insert new Part 3:

“Inland Revenue Determination

11 (1) On the application to the Commissioners of a person who holds an interest in land in a
disadvantaged area at the date of application the Commissioners may where the condition specified in
sub-paragraph (3) is met notify such person that the land identified in that application will continue to
be entitled to relief under this Part for the period specified in the notice.

(2) A notice under this paragraph shall remain valid notwithstanding any alteration in the areas
entitled to relief under this Part (by re-designation of the boundaries of wards specified in the Stamp Duty
(Disadvantaged Areas) Regulations 2001 or otherwise) or any withdrawal or restriction of such relief
occurring from the date of commencement of this provision until and including 31 December 2001.

(3) The condition applying to this paragraph is that it has been shown to the satisfaction of the
Commissioners that the applicant would be materially adversely aVected by a re-designation of the land
specified in the application as wholly or partly outside a disadvantaged area or by the withdrawal or part
withdrawal of relief under this Schedule.

(4) Any application under subsection (1) above shall be in writing and shall contain the following:

(a) a detailed plan of the land which is the subject of the application;

(b) particulars of whether the land is residential property or non-residential or partly one and
partly the other;

(c) particulars of any intended construction works including plans and details of any planning
applications made or to be made;

(d) a financial statement of the proposed expenditure in relation to the land and the expected
proceeds of any land transaction in relation to the land; and

(e) the period for which the relief is required.”

As an additional matter, we would be grateful for an appropriate amendment to confirm that the re-
designation of an area as no longer disadvantaged for the purposes of the relief, or the withdrawal or
restriction of the relief after the relief was claimed would not aVect the consideration for the transaction for
the purposes of clause 80(1)(b).

Schedule 19: Stamp Duty Land Tax: Commencement and Transitional Provisions

No comments.

12 May 2003

Annex A

Minutes by the Inland Revenue Steering Group

1. Introduction

Dave Hartnett welcomed everyone to the meeting. He explained that he viewed MSD as a reform agenda.
Although the modernised regime would therefore feel like stamp duty insofar as it will be a tax associated
with interests in UK land and buildings, how we go about that is likely to feel very diVerent in places.

MSD will be about taxing interests in land and buildings, not the documents which eVect such transfers.
Inland Revenue will no longer wish to see those documents but instead a notification form will be mandatory.
There will be items moving out of scope of the revised charge and we have already made a start on this by
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removing goodwill from scope in Finance Act 2002. Similarly, there will be items coming into the scope of
the charge such as indirect transactions in land and buildings.

Inland Revenue takes the view that modernisation is also about improving the way in which we deal with
customers and their agents to make the process more eYcient and compatible with modern ways of doing
business. Land registries across the UK will be introducing e-conveyancing systems over the next few years
and the modernised stamp duty regime must be compatible with those systems. However, not all transactions
will be within the scope of all these systems and so we should not consider the new process for collection of
stamp duty to be an interim solution.

Dave Hartnett added that the consultative committees had produced helpful discussion on key points to
be addressed. He welcomed continued input over coming months.

The Steering Group said that it had been diYcult to see the Inland Revenue’s overall vision for the
modernised regime where more detailed work, including drafting clauses was taking place before the overall
direction was clear. Inland Revenue were asked whether there was an objective of increasing the overall yield
from stamp duty, beyond addressing current avoidance schemes.

Inland Revenue emphasised that modernisation is aimed to go beyond the development of anti-avoidance
legislation but that Ministers had not commissioned any work as a part of this activity aimed at raising
additional revenues. IR acknowledged that there was a need to have a clear view of the outcome of
modernisation and was conscious of the need to avoid asking stakeholders to endorse individual elements of
the regime without being clear on the overall direction.

Action: Inland Revenue will prepare a paper outlining the outcome envisaged for Modernising Stamp Duty
in advance of the next meeting of the Steering Group. They will also arrange a further meeting of this group
in advance of the next scheduled meeting on 24 October.

2. Modernising Stamp Duty Overview of Progress

The Steering Group noted the contents of an information paper provided in advance of the meeting by way
of update on progress across Modernising Stamp Duty.

3. Modernising Stamp Duty Statute Project Progress Update

A paper outlining progress on statute development had been circulated in advance of the meeting.

Steering Group commented that draft clauses together with the “vision” paper discussed earlier would be
very helpful. It was suggested that there might be scope for adopting a restrictive scope but with a clear
message that the Government would move very quickly to close down any loopholes being exploited for
avoidance under the modernised regime. The group considered that other tax policies have adopted this
approach to a degree of success. It was also noted that IR would need to take into account that investment
decisions are often taken not only on the basis of the price being paid for the imminent purchase but also on
the basis of the likelihood of being able to sell the property at a later date.

The Steering Group noted that stakeholders would be disappointed to see key issues being removed from
Finance Bill 2003 to be addressed in statements of practice or other non-legislative forms of guidance. Inland
Revenue confirmed that the intention was to legislate in Finance Bill 2003 and not to patch gaps in legislation
with other approaches. Other than statute, Inland Revenue will also be working to put in place the new
administrative process for notification and payment of stamp duty in time for implementation in late 2003.

Inland Revenue noted that the intention was to test draft clauses on key issues against commercial
transactions, assessing economic impacts and ensuring that the legislation facilitates the achievement of
policy objectives.

Steering Group asked whether they could have sight of instructions to Parliamentary Counsel issued by
Inland Revenue.

Action: Inland Revenue will check Departmental policy and precedent on sharing instructions with
external stakeholders and advise the Steering Group whether this is possible.

Steering Group asked for a clear statement to be prepared on the policy on lease duty since it was proving
diYcult to grapple with alternatives without having a clear idea of the intention of the policy. Inland Revenue
explained that a range of issues around lease duty were currently being put to Ministers. It was also noted
that the earlier discussion regarding the definition of “transaction” was important in the context of lease duty
and IR would need to address this.
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4. MSD Process—Overview of Progress

A paper had been issued to the Steering Group in advance of the meeting.

Inland Revenue explained that much of the process by which stamp duty is collected is very outdated and
the intention for MSD was to ensure that the process is compatible with the way in which customers do
business.

In addition to designing and implementing new processes for the collection of information about and
payment of stamp duty, MSD would also bring with it a need for a compliance regime for stamp duty for the
first time. There were side issues to consider such as the links to be made between Stamp Taxes and other
parts of the Department which deal with our customers on other taxes.

5. Customer Education

Steering Group noted the contents of an information paper provided by Inland Revenue in advance of the
meeting. Inland Revenue stressed the importance being attached to this area of activity since although the
aim remains to control the impact of the modernised regime, there will clearly be changes for customers and
a need to ensure that they were fully aware of those changes and what they need to do under MSD to meet
their obligations.

6. Any Other Business

Steering Group said that it had been helpful to have the range of consultative committees to date while
much of the discussion was related to fact-finding but that there may be scope for restructuring the
committees in future. In particular it was felt that there was a degree of overlap between Fairness and
Complex Commercial which might suggest that these could be merged.

Inland Revenue explained that the Complex Committee had not been envisaged as a long-term group with
standing membership. It was considered that it would be helpful to retain the group for testing of clauses
against commercial transactions but Inland Revenue is open to suggestions that this activity take place under
a new, merged committee if that approach would be more helpful to stakeholders.

The Steering Group also asked whether the Modernising Committee might be used for better purpose, as
there was some confusion about its role. Inland Revenue explained that this committee is regarded as the main
committee with an oversight of all the key issues. If the Steering Group proposed that one committee should
review all draft clauses, Inland Revenue would consider Modernising to be the appropriate committee for
that purpose.

Action: Inland Revenue to prepare a short paper on committee structure for the next meeting of the
Steering Group.

20 September 2002

Further memorandum by the British Property Federation

The comments below relate to the Stamp Duty Land Tax aspects of the Finance Bill printed 14 April 2002.

Clause 44—Contract and Conveyance

We await formal guidelines regarding the meaning of “substantiallly the whole” of the consideration. We
assume that the guidance would follow that given in the context of extensions to the time limit for stamping
contracts in the “resting on contract” provisions in section 115 of the Finance Act 2002.

Amendment

Page 31, line 12, paragraph 44(6)(a) leave out where the whole or substantially the whole” and insert “90
per cent”

Clause 45—Contract and Conveyance: Effect of Transfer of Rights

We would be interested to know why the Government has chosen to abolish the general sub-sale relief and
to consult on possible targeted exceptions to the charge. The avoidance transactions that relied on sub-sale
relief in section 58 Stamp Act 1981 will be ruled out in any event by the operation of SDLT which concentrates
on transactions and their “substantial performance” as opposed to documents. We are concerned that a range
of innocent and commercially useful transactions may not be envisaged in the consultation and would then
be ruled out by multiple tax charges. Surely it would be fairer to reverse the approach and to allow a general
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relief which could be cut down using the powers in clause 109 if avoidance transactions came to light which
were not otherwise caught by the legislation.

Furthermore, as the legislation is currently drafted it appears to go further than revoking sub-sale relief
and could be interpreted as imposing on a sub-purchaser liability for the tax on the consideration flowing
under his contract and also that of the original purchaser.

Another issue raised by this clause relates to lease assignments. In land law an assignment gives rise to a
fresh contract between the landlord and the incoming tenant, and thus the clause could be interpreted as
imposing two charges, one on the assignment and a further charge to lease duty. This should be clarified.

Amendment

Page 32, line 9, insert after “transfer of rights” “except that no purchaser shall be liable for tax in relation
to consideration passing under a contract to which it is not a party”.

Clause 47—Exchanges

Under the current regime, exchanges should not generally give rise to a double charge. The IR Tax Bulletin
3 August 1995 states that where the consideration is expressed as a sum which could be satisfied in part by
transfer of a property, this may be viewed as only a single conveyance on sale. The way in which clause 47(2)
is worded, there will always be a double SDLT charge. According to the logic of SDLT which imposes a tax
on transactions, only one charge should arise on exchange as only one transaction will have taken place.

Amendment

Page 33, line 3, leave out from “another land transaction” to the end of that sub-paragraph, sub-
paragraphs (2), (3) and consequential provisions and insert “an acquisition by the vendor of a chargeable
interest in land, the purchaser shall be liable to tax by reference to the market value of the interest acquired
by the vendor plus any other consideration provided by the purchaser save that the acquisition by the vendor
of the chargeable interest shall not itself give rise to a chargeable transaction”.

Clause 48—Chargeable Interests

The term “power in or over land” in clause 48(1) is particularly wide and could cover the right of persons
to access land. This could bring back into charge certain instances of licences excluded from charge under
clause 48(2). This could create diYculties in the context of development transactions.

Amendment

Page 33, line 19, clause 48(1)(a) leave out “or power”.

Clause 51—Contingent, Uncertain or Unascertained Consideration

Clause 51, applied in conjunction with clause 80 gives rise to a number of concerns.

Firstly, the need to submit a lengthy land transaction return on the occurrence of a range of events places
a significant duty on tenants and occupiers to maintain databases and employ additional staV, as well as
keeping in constant contact with their advisers. In the case of turnover leases, a land transaction return may
have to be submitted every year throughout the term as the annual accounts of the occupier are finalised.
Worse, in the case of geared rent leases which adjust according to occupational rent flows, a notifiable
adjustment could occur as frequently as every 30 days.

Secondly, as drafted section 80 does not make clear that an adjustment in the legal environment, such as
an adjustment of ward boundaries in the case of a disadvantaged area, would not trigger a notifiable
adjustment in the consideration where the consideration for the transaction was uncertain.

Thirdly, we cannot see the justification for distinguishing between lease duty on rents and the rest of SDLT
as regards the entitlement to request a deferral of payment of tax where the consideration is contingent or
uncertain. While it may be possible to imagine cases of avoidance involving leases and the deferral of duty, it
is rare that an arms-length landlord would grant a lease for a depressed initial rent simply to avoid stamp duty.

Finally, as the legislation is drafted, there is nothing to prevent a tenant who has since assigned eg a lease
continuing to be liable for tax in relation to adjustments to contingent or uncertain rents arising from the
assignee’s occupation. Clause 80 should restrict the liability to file an amended return to the person having
the benefit of the land interest for the time being.
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Amendments

Page 162, line 14, paragraph 4(2) after “Subject to” insert “sub-paragraph (4) below and”

Page 162, line 21, insert new sub-paragraph “(4) In the case of leases specifying a rent calculated in whole
or in part by reference to the rents passing under another lease or leases and leases calculated in whole o in part
by reference to the turnover of the purchaser or a person connected with the purchaser (within the meaning of
Section 839 of the Taxes Act 1988) section 80 shall only have eVect to require a return to be made at the third
anniversary of the lease and at lease termination or assignment, or only at lease termination or assignment
if this is earlier.”

Clauses 53 and 54—Deemed Market Value where Transaction Involves Connected Company

The exceptions in clause 54 do not include bare trustee or nominee companies which may be used not for
SDLT avoidance but for legitimate commercial reasons, particularly in the property finance context.

Further, the interaction of clause 54 and Schedule 16, paragraph 3, needs to be clarified.

Amendment

Page 36, line 6, clause 54, insert sub-clause (2) “Case 1 is where the vendor or the purchaser holds the
property as nominee or bare trustee for the other”.

Clause 77—Notifiable Transactions

The obligation to notify will widen the list of transactions for which stamp duty needs to be thought of. A
freehold transfer for £1 triggers a notification obligation and cannot be dealt with by self-certification. Under
the current regime, such a transfer does not need to involve the IR/Stamp OYce and can be submitted straight
to the Land Registry. We believe that avoidance transactions would be detected through the obligation to
notify the transaction pursuant to which substantial consideration passes which would accompany any
transaction for nominal consideration.

At present, the obligation to notify is tied to the concept of a “major interest” in land. The term “main
subject matter” in clause 43(6) is no longer needed in the legislation.

Amendment

Page 52, line 6, clause 77(2)(a) at end insert “however where the consideration is not more than £100 and
the lease is part of another transaction which is notifiable on a land transaction return, the transferor may
self-certify the transaction as being a non-notifiable event”.

Line 14, clause 77(3) insert after “major interest in land” the words “other than for a consideration of £100
or less”.

Schedule 4, Paragraph 8—Debt as Consideration

As currently drafted, paragraph 8 appears to treat the purchaser as assuming debt even if it has been
expressly agreed that the vendor will remain liable.

Paragraph 8(c) does not make it clear that the “principal amount” is the amount as amortised.

Amendment

Page 157 line 40, insert at end “except where the parties have agreed expressly or otherwise that the vendor
shall remain liable for such debt”.

Page 158, line 11, clause 8(3)(c) leave out all references to “payable” and replace with “outstanding”.

Schedule 4, Paragraph 10—Carrying Out of Works

As currently drafted this paragraph appears to cover a situation quite diVerent from that in Prudential
Assurance Co Ltd v CIR [1992] STC 863. The clause relates to a situation where the works are carried out as
the whole or part of the consideration for a land transaction, whereas the situation inPrudential (as discussed
in several Statements of Practice) relates to a situation where the stampable amount can be manipulated by
delaying vendor’s building works until after contract. Is the Prudential position left unchanged by this clause,
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and if the clause is introducing a separate charge on purchaser’s works, should this not be the subject of a
separate, clearly defined clause? Furthermore, the Explanatory Notes should make it clear that the scope of
duty is being widened to cover purchaser’s works.

Amendment

Page 158, line 37, leave out sub-paragraph 10(2)(c).

Schedule 4, Paragraphs 11 and 13—Provision of Services and Obligations under Lease

Paragraph 11 sets down a valuation principle for non-monetary consideration which, as it stood in the
November draft could have imposed duty in relation to the benefit conferred by standard leasehold
provisions. In this context, the exclusion for leasehold obligations in paragraph 13 is to be welcomed.
However, commonly contractual obligations are undertaken by landlords as opposed to tenants and these
fall outside paragraph 13. We believe these should also be excluded.

For example, it is not unusual for a purchaser of a let property (a reversionary interest) to agree to collect
arrears or rent to or take over an ongoing rent review. Are the value of these covenants now to fall within the
scope of the tax? It is also standard in such transactions to agree expressly as consideration to observe the
covenants in the headlease—is the value of such a covenant to fall within the charge?

We are also concerned as to how paragraph 13(1)(c) would be applied in practice. This category raises
uncertainty regarding lease obligations other than those specifically mentioned in the paragraph, and such
uncertainty may be resolved only by referring the lease to valuers. The types of lease clauses which do not
increase the taxable consideration should instead be individually identified in place of this catch-all provision.

Amendment

Page 160, line 7 insert new clause 14:

“Obligations associated with assignment

14(1) No undertaking to the vendor by a person taking a transfer or assignment of a lease or freehold shall
count as chargeable consideration”.

Schedule 4, Paragraph 14—Surrender of Existing Lease in Return for New Lease

We welcome the provision which provides complete exemption from duty in certain circumstances such as
where a modern commercial lease is granted in place of a lease with outmoded drafting but which relates to
the same plot and is for a similar rent and term. However, there is a much broader set of circumstances in
which a surrender and regrant should be partly relieved so that there is only a single charge as opposed to a
double charge. As presently drafted the dutiable consideration for a new lease would include the value of the
surrender of the old lease which under the existing regime would be relieved by section 77 of the Stamp Act.
Where a new lease is granted relating to an increased plot and/or increased rent or term, the total duty payable
on such surrender and regrant should reflect the excess of the rental flow throughout the term of the new lease
over the outstanding rental flow under the old lease.

Amendment

Page 160, line 8, leave out clause 14 and insert:

“Where a lease is granted in consideration of a surrender of an existing lease stamp duty land tax shall only
be charged on any additional rent paid for the new lease above that charged on any previous lease to the extent
that (v) on the new lease exceeds (v) on the previous lease as (v) is defined in paragraph 3 of Schedule 5”.

Alternatively consider deleting only sub-paragraphs 14(1)(b) and (c).

Schedule 5, Paragraph 6—Term of Lease

There appears to be no general mechanism for a reclaim of duty paid where a lease is terminated early. This
is particularly unfair as this may occur where a lease is terminated through no fault of the tenant. There needs
to be a reclaim procedure as otherwise the tenant will have paid duty on the basis of eg 20 years right of
occupation but may only have enjoyed the right for eg two years.

It is arguable that in relation to break notices and rights of forfeiture the reclaim procedure in clause 80(4)
would apply as such contractual terms could be regarded as a contingency. If so this should be made explicit.
However, this would not cover the termination of a tenant’s occupation for reasons external to the lease such
as surrenders and assignments. The reclaim procedure should also cover these events.
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Amendment

Page 163, line 21, insert as a new paragraph 6(6) of the Schedule:

“Where a lease comes to an end or is assigned otherwise than at the end of the term as defined by
the provisions of this paragraph, the amount of tax paid by virtue of paragraph 2 equal to the total
of (v) (as defined by paragraph 3) for each whole unexpired year of the lease shall be repaid by the
Inland Revenue. Repayment must be claimed by amendment of the land transaction return made
in respect of the lease.

Schedule 6—Disadvantaged Areas Relief

Much eVort has been put into clarifying the distinction between residential and commercial property for
the purposes of DAR and this is to be welcomed. However, major areas of uncertainty remain, in particular
in relation to the definition of the disadvantaged areas. One issue is that in relation to bare land, there may
not be a postcode and the boundaries of the disadvantaged areas will depend on ward boundaries. These
boundaries change from time to time and the Inland Revenue guidance should oYcially clarify which ward
maps are authoritative. Further, in order to allow planned developments to go ahead before a land
transaction, the Inland Revenue should confirm for how long the current maps will remain authoritative,
particularly in view of any changes following the 2001 Census. An alternative approach would be to provide
in the legislation a mechanism for obtaining a time-limited confirmation that DAR will apply to a parcel of
land, even if the ward boundaries do in fact change or the relief is withdrawn or curtailed prior to 31
December 2006.

Without this degree of certainty, the incentive eVects of DAR will not greatly aVect market behaviour,
particularly in relation to land near ward boundaries.

As referred to above, clarification is required that the re-designation of an area as outside a disadvantaged
area will not give rise to an adjustment of the consideration in relation to a transaction for uncertain
consideration which was entitled to the relief at the eVective date. The appropriate clarification needs to be
made to clause 80(2), and this should also clarify that overage payments will not be aVected by a loss of DAR
after the eVective date.

Amendment

Page 168, line 20, insert new Part 3:

“Inland Revenue Determination

11(1) On the application to the Commissioners of a person who holds an interest in land in a disadvantaged
area at the date of application the Commissioners may where the condition specified in sub-paragraph (3) is
met notify such person that the land identified in that application will continue to be entitled to relief under
this Part for the period specified in the notice.

(2) A notice under this paragraph shall remain valid notwithstanding any alteration in the areas entitled
to relief under this Part (by re-designation of the boundaries of wards specified in the Stamp Duty
(Disadvantaged Areas) Regulations 2001 or otherwise) or any withdrawal or restriction of such relief
occurring from the date of commencement of this provision until and including 31 December 2001.

(3) The condition applying to this paragraph is that it has been shown to the satisfaction of the
Commissioners that the applicant would be materially adversely aVected by a re-designation of the land
specified in the application as wholly or partly outside a disadvantaged area or by the withdrawal or part
withdrawal of relief under this Schedule.

(4) Any application under subsection (1) above shall be in writing and shall contain the following:

(a) a detailed plan of the land which is the subject of the application;

(b) particulars of whether the land is residential property or non-residential or partly one and partly
the other;

(c) particulars of any intended construction works including plans and details of any planning
applications made or to be made;

(d) a financial statement of the proposed expenditure in relation to the land and the expected proceeds
of any land transaction in relation to the land; and

(e) the period for which the relief is required.”
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Transitional Provisions

Page 240, line 20, paragraph 3(3)(a) leave out the words “or assignment of rights”.

This amendment is required to prevent the legislation having retrospective eVect.

Amendment to Schedule 5, Clause 2

Page 161, Schedule 4, clause 2, line 21.

Delete “1%”.

Insert “0.25%”.

The Inland Revenue told the Modernising Stamp Duty Steering Committee on 20 September 2002 that
Ministers had not commissioned any work as part of the Modernising Stamp Duty project aimed at raising
additional revenue. Clearly stamp duty charged on a net present value of 1% seriously increases lease duty
particularly for modest sized organisations operating in the South East and in turn substantially increases the
cost of using property.

(This last amendment is intended as a probing amendment to try to establish why the rate of lease duty is
being increased so substantially.)

20 May 2003
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Memorandum by the Law Society of Scotland

The Law Society of Scotland welcomes this opportunity to suggest issues that the Sub-Committee on the
Finance Bill might want to consider.

The Tax Law Committee of the Law Society of Scotland (the Committee) has had the opportunity to
consider the provisions of the Finance Bill and suggest that the following areas should be looked at:

1. Simplification of Tax Laws

The Committee is participating in the initiative with the Inland Revenue to examine strategies to simplify
our tax legislation. The Committee believes that a simpler tax system would help to achieve the Government’s
stated aim of making the UK the most competitive country for business by 2005. In addition, the Committee
believes that by reducing the complexity of our tax laws, a number of benefits can be passed on to both the
tax payer and the Inland Revenue. The Committee also feels that the introduction and use of the self-
assessment system requires that the issue of simplifying tax legislation be seriously examined. In the opinion
of the Committee, the Finance Bill adds to this complexity.

2. Mansworth v Jelley

Clause 157 of the Bill amends the legislation relating to capital gains on the disposal and acquisition of
shares under share options to reflect what the position was thought to be, by both the Inland Revenue,
taxpayers and their advisers, before the decision in Mansworth v Jelley. In broad terms such disposals/
acquisitions are on a no-gain no-loss basis.

Clause 157 only aVects options granted on or after 10 April 2003. The Committee believes that Clause 157
should have retrospective eVect; otherwise there is a possibility that a significant body of taxpayers have been
unfairly treated.

Following the decision in Mansworth v Jelley in December 2002, the Inland Revenue issued a note on
8 January 2003 that trustees who had made their tax returns before 12 December 2002 on the pre-Mansworth
v Jelley basis would not have their returns questioned by the Inland Revenue but those made their returns
after 12 December had to make those returns on the basis determined in Mansworth v Jelley (ie a disposal at
market value). It is possible that many trustees have faced significant unexpected capital gains as a result of
this. Only trustees who were non-UK resident would escape this tax burden.

3. Business Assets Taper Relief

The Committee notes the active date specified in Clause 159(5) of the Bill is the 6 April 2004. The
Committee feels that the delay in the introduction of these provisions will result in further complexity of the
law in this area that could easily be avoided. The change could even be made retrospective rather than
prospective.

4. “Flip-Flop” Provisions

The Committee notes that the significant change to Capital Gains Tax in Clause 162(4)(a) and is concerned
that this retrospective change might cause undue diYculties for those persons who have validly used the 2000
legislation for the last three years. The Committee would like clarification as to the intention of this Clause.
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5. Stamp Duty Land Tax (SDLT)

The Committee is concerned that the diVerences between Scots and English law have not been adequately
recognised by the SDLT administrative provisions. In Scotland registration of title is key to obtaining a real
right to property and this is likely to become even more important in view of proposed land law reform. It
is essential that the SDLT procedures can accommodate the requirement to register within a period of 14 days
following execution of the disposition, as envisaged by the land reform process in Scotland. With particular
reference to the possible insolvency of the seller, it is imperative that the registration process, carrying the real
right to the purchaser (and any lender to the purchaser) should not be delayed by procedural issues relating
to SDLT, including the requirement in Clause 79 of the Bill that a land transaction cannot be registered unless
a Revenue certificate has been issued that a correct and complete land transaction return has been submitted
to the Inland Revenue.

The Committee welcomes the relief granted to crofters in Clause 75 but notes that no such provision is
allowed the community right to buy scenario.

In view of the Committee, the SDLT legislation contains too many issues of value judgment on which there
could be too much room for dispute. Examples are: Clause 44 and substantially performed; Clause 51(2) and
reasonable estimate: Clauses 55 and 116 and the distinction between residential and non-residential property;
Schedule 4, paragraph 4, and just and reasonable; Schedule 4, paragraph 10 and the value of works; Schedule
4, paragraph 11 and the open market value of services an Schedule 6, paragraph 7(2) and just and reasonable.

It is undesirable for new legislation to include so many unclear areas, particularly legislation where tax
liabilities are self-assessed. In the opinion of the Committee, if there are to be such value judgments it must
be made clear that diVerences of view however extreme do not give rise to penalties provided that the
purchaser has disclosed on the return that a value judgment has been made. The Inland Revenue can then
challenge the judgment made, having been informed that there is an issue at which it can look.

The Committee hopes that the above issues will be of interest to the Sub-Committee. The Committee is
delighted to have this opportunity to assist the Sub-Committee in its deliberations on the Finance Bill and
will look forward to receiving the forthcoming call for detailed evidence.

28 April 2003

Examination of Witnesses

Mr Stuart Drummond, Law Reform OYcer, Law Society of Scotland, Ms Isobel D’Inverno, Convener of
the Society’s Tax Law Committee, Mr Martyn Jones and Mr Alan Barr, Members of the
aforementioned Committee, examined.

Chairman: Good afternoon. We know who you all came to a shuddering halt and we felt that this was
an extremely poor climax before the legislation itselfare. Our normal procedure is that we indicate to you

the general areas on which we are going to ask appeared. The position was particularly bad, we felt,
in that there were consultation meetings scheduledquestions and we hope that everybody amongst you

joins in if you feel you have got something to say. We right into the new year, 2003, of the various
committees that had been looking at parts of thedo not like what I might call al hierarchal structure

where one of you talks and no-one else gets in. stamp duty legislation, and just about as soon as
draft legislation had been issued this was stopped and
stopped in a piecemeal fashion and then eventually it
was said, “There will now be no more consultationBaroness O’Cathain until the Finance Bill itself is out following the
Budget”, so we felt that was a poor finish to it. In473. What is your view on the appropriateness and
particular, when the draft legislation appeared, it wasadequacy of the consultation process, particularly in
limited in what it had in it and again, from our owndealing with Stamp Duty Land Tax, both in relation
point of view, the Scottish legislation proposed wasto the matters now in the Finance Bill and in respect
never exposed in that form, so we had no opportunityof ongoing matters?
to comment on that in advance of it appearing in the(Mr Barr) We felt that the Inland Revenue made
Finance Bill. Moving on to the current stage ofan extremely good start on the consultation and that
looking at the finance legislation, it is very diYcult inthey were trying as individuals to understand what
the timescales available to look at the kind of detailour concerns might be. From our constituency of
that is required, particularly as there was a great dealScotland we were particularly grateful that, for
of change, not always as a result of the consultation,instance, they took the trouble to come to see us in
if I can put it that way, in what appeared in the draftScotland, which has not been common in respect of
clauses and what then appeared in the Finance Billother Revenue consultations, and they were notably
itself. The general feeling was that from a good startsympathetic to the problems of imposing a unitary
the process declined. In terms of ongoing matters,tax system over more than one legal jurisdiction,
again we have come this morning from a meetingwhich is always a great concern of ours. The need to
with Inland Revenue oYcials which was similarlydeal with Scottish specialities and the problems
sympathetic and empathetic to our concerns, butgenerally we felt were recognised from the start and

from the issue of the consultation document. It then again we feel immense time pressure on things that
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are by their very nature extremely complex. We are Lord Sheppard of Didgemere
also aware of further consultation that has come in 478. With regard to what you said about therelation to ongoing matters but we find it hard to see consultation in this particular case, other people havehow that is going to aVect the parliamentary process commented similarly. Is that fairly typical of Inlandand if it is not going to aVect the parliamentary Revenue consultations or is this a rare occurrence?process it seems incredibly wasteful for consultations (Mr Barr) Do you mean the good start or theto go on that may, if it is successful at all, result in collapse?necessary changes in the legislation, perhaps before it

479. Both.comes into eVect. That sums up our general feelings.
(Mr Barr) Our initial impression, I think it is fairWe have specific feelings about the way the

to say, was that this was a model of what should beconsultation has gone, that is to say, we were
the consultation on what is to be a major change inparticularly impressed with the civil servants
the tax system. As I say, one of the things thatinvolved and, as to what has come out of the Finance
annoyed us most was that there were meetingsBill, that probably gets into detail that we would not
scheduled with dates attached to them and subjectswant to get into but, to take the example of the
attached to them right up until March, so we had anmeeting in relation to lease duty in particular, which
expectation that the process would be carriedthen was not exposed in draft legislation, what
through, perhaps not to the fullest extent that itappeared to have come out of that was an option that
might have been (it never could be), but to a greaterwas, as I remember that meeting, supported by none
extent than had ever been the case in the past. Theof the people present at the meeting, so we are slightly
ending of it was particularly surprising. I think it iscynical about the results of some of the consultation,
fair to say that it may be unique to this because webut that is perhaps going too far into the general
have never had this level of consultation for this kindprocess which we thought was good until it came to
of change. I do not think it is typical. The initiala halt.
extent was uniquely good but the collapse was at that
moment uniquely bad.474. The shutters came down very rapidly, in

January, I am told by other people. Has anybody
said to you why this happened?

Lord Wakeham(Mr Barr) No, not directly.
480. What I am really interested in is this. Having475. If you were having ongoing consultations got to where we are, and the consultation was not asshould you not have asked them? long as it could have been, where are the areas in

(Mr Barr) We were told that it was to do with the which you feel that what you had to say has fallen on
preparation of the legislation being in, as it were, pre- deaf ears? What are the issues which have not so far
budgetary purdah. been revealed either in the Bill or you suspect might

be in regulations that you think need reforming? In
particular, of course, there are some areas where
Scottish law is diVerent from English law and I was
just interested in whether you had any feeling thatLord Barnett
they understood the diVerences that you were trying
to point out, because they seem to be quite476. You are aware, of course, of our remit which
important.means that we must not consider anything, and we

(Mr Barr) Yes. I think it is fair to say that theare not going to consider anything, relating to the
meeting we were involved in this morning involvedlevel of incidence of tax, assuming that we get a
the Inland Revenue Solicitor’s Scotland OYce andproper definition of the word “incidence”?
from the start they asked us what the diVerences were(Mr Barr) Yes.
and they accepted that there were diVerences. I think
it is probably fair to say that the diVerences were not477. We have been told before by other witnesses
fully understood from the start but increasingly itthat the whole consultation period should be delayed
was felt that they were understood. They haveand that that would not necessarily aVect the level of
accepted most of the points that we have made. Ittax yield. Do you agree with that and, if so, why?
does not mean that they necessarily will change them.(Mr Barr) I think it is possible. I would not like to

comment on the overall economic yield of what 481. But how would you like them to recognise
might be aVected by the changes. While this is a new them in the new legislation?
tax, it is of course replacing an existing one, so I think (MrJones) There are two types of diVerence. There
it is certainly possible that the current system could are first of all the terms and definitions. That can
go on and the yield would not necessarily be greatly probably be dealt with fairly easily, and I believe that
aVected. Our impression is that, at least in some the Revenue are taking our comments seriously on
areas, the new tax is intended to increase the yield. that matter. The second area, which is much more
That increase would then be delayed, if that is indeed diYcult, is where you have a substantive diVerence
the intention. In terms of the technicalities of what is between Scots law and English law. For example,
involved, we would very strongly support the notion under Scots law, if you wish to grant a security over
that it should be delayed because if it is introduced as a lease, the lease must be of at least 20 years. I
planned then the diYculties will be fairly immense for understand from English colleagues that you can
those who have to implement it, and I suspect that grant a security over an English lease of any number

of years. That means that Scottish businesses whichthat is on both sides of the taxpayer fence.
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are trying to raise funds will have to have leases along, or would what you are talking about be
quite normal?which are longer than their English equivalents and

so the Scottish taxpayer will pay more duty. How you (Mr Barr) This was by this stage specifically on
resolve that type of diYculty is much harder for us to provisions in the Finance Bill, in other words there
see, but we have told the Revenue and they have were direct references to clauses and paragraphs
listened. which we were discussing. Again, it is a mark of the

individuals involved that, as well as points we had482. What about protection from insolvency?
made, they had selected points on which they(Mr Barr) That is a point which we were going to
appeared to genuinely want further guidance as todeal with in a later question but, taking that now, we
the situation, but today was specifically on draftraised that potential diYculty as early as possible. I
legislation which simply was not available monthsthink it is fair to say that the point is only now really
ago.being got over to them, that one of the diYculties

with this is the administrative point, that in Scotland
ownership and therefore protection from insolvency Lord Newbyis dependent on registration as opposed to obtaining

487. You refer in your evidence to quite a numberan equitable interest in the land being purchased, and
of unclear areas in the Finance Bill as it is drafted. Doregistration in turn will be dependent on the issue of
you envisage that these areas will be clarified bythe Stamp Duty Land Tax certificate. Delays in
secondary legislation or will there remain in yourScotland may have a considerably greater eVect than
view areas where there is still a lack of clarity and indelays in England and Wales. We have got this point
respect of any such secondary legislation do youover to them. This is the diVerence, as Martyn was
believe that you will be adequately consulted on thatsaying, in the underlying laws of the country that is a
in any sense about how the Revenue are setting aboutlot more diYcult to solve, if indeed it is to be solved.
this consultation on secondary legislation?483. How would you solve it if you were the Inland (Mr Barr) Certainly there will remain areas thatRevenue? will be unclear. Martyn may refer to some in response(Mr Barr) If I were allowed to as the Inland to later questions in particular. Secondary legislationRevenue, then I think our solution would be that may go some way to clarifying them but other areas,registration would be from the other direction. In we suspect, will only be clarified, if at all, by means offact, it would be that registration should not be Inland Revenue guidance as to things like reasonabledependent on the issue of certification by the Inland apportionments, allocation of price, the exact formRevenue as to the Stamp Duty Land Tax position. of the information form to be completed by
taxpayers. We feel that consultation on secondary
legislation is not likely to be as great and that theLord Sheldon timescale tends to be even shorter on our past

484. Did you discuss the consultation process with experience.
any of the other bodies that were being consulted? (Ms D’Inverno) The impression that we have

(Ms D’Inverno) We did, yes. I think the general gained is that the Revenue are very keen to consult
feeling was that, whereas the consultation process with us if at all possible and are making every eVort
started very well, it finished far too soon and the to do so, but time is against everyone with this 1
complexity of the legislation which is under December post-implementation date.
consideration is far too great to have been subjected (Mr Jones) There is one major area of concern for
only to that short period of consultation. There is a us and that is the exemption granted for licences. The
general feeling that the consultation, which was very policy in Scots law is to grant protection to those who
good to begin with, was inadequate. use land, so the policy of Scots law is to categorise

agreements relating to the use of land as leases rather485. How far do you normally discuss these
than as licences. Clearly we are concerned that therematters with other bodies to make sure that you are
may be transactions in Scotland equivalent to thosenot omitting some important aspect in these
in England which are not subject to exemptionconsiderations?
because of the policy of the Scots law in granting(Ms D’Inverno) I should say that many points are
protection to those who use land. We see this as beingdiscussed but many points are specific to the body
a major issue because it is extremely diYcult, we areconcerned. For example, the Scots law points are
told, to define “licence” in English law, but then thereclearly of interest primarily to us but on other points
are many activities in Scotland which would possiblyabout practice relating to solicitors generally we
come down on the side of saying, “This is a leasewould consult with colleagues from the English Law
where tax could be paid, but those in England whoSociety, for example.
categorise their contract as a licence may escape the
tax”.

Lord Oakeshott of Seagrove Bay

486. You will probably be relieved to know that Lord Wakeham
those words you are using about the consultation

488. How would you resolve it?process are almost identical to those of every other
(Mr Jones) This is a point we have taken right atwitness. You are saying you had a meeting this

the start because we think it is extraordinarilymorning which was sympathetic and empathetic and
diYcult, if not impossible, to resolve it.so on, but could not and should not all of this had

been done months ago before the Finance Bill came 489. End of discussion.
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(Mr Jones) First of all, there is no way of (Mr Barr) Yes indeed. I think, however, that a
distinction could be drawn, and indeed you haveadequately defining the concept of licence so that you

know the limits of this exemption. That is the first drawn it yourselves, between the substantive rates of
tax, the scope of tax, that kind of thing, and theproblem. The other way of resolving it would be of

course to list the relevant activities, perhaps landing technicalities where continued consultation, even as
late as March and that kind of timescale, would notrights at airports, perhaps use of piers, perhaps

certain contracts relating to forestry, but that list necessarily have lost anything. In other words, of
course, there needs to be a production process, andwould be enormous.
of course we are well aware of that, but drawing a
distinction between technicalities and the substantive

Lord Sheldon law is a reasonable one. Others have raised the
possibility of technical tax legislation being separated490. But you have had six months to discuss this.
from substantive rates and this might have been anWould another year have helped?
issue where that might have been done.(Mr Barr) With that particular point, perhaps not,

495. Lord Barnett, who was Chief Secretary to thethough, to take that example, in the draft legislation
Treasury, told me that you know that every Financeas proposed initially the list from legislation as a
Bill is going to be changed the following year and, towhole was suggested as one before. They would list
go back to Mr Jones’s point about application, somethe transactions that they intended to make taxable
of this will be worked out when you try and apply it.rather than making general land transactions
Is that not normal with tax legislation?taxable. As part of that process we supplied a very

long list of potential transactions that would have to (Ms D’Inverno) This is not just a Finance Bill
be considered on one side of the line or the other. It though. This is a new tax, an extremely complex new
is true to say that if that approach had been followed tax, and in devising new taxes it is probably better to
and developed then a bit longer time to do it would take enough time to make it a coherent whole rather
have been useful, but on the approach that was taken than to rush it into legislation in a manner which is
in the Finance Bill itself it would be more diYcult ill-formed and probably will not work in practice.
because you are dealing with conceptual problems Chairman: Was it Pitt who introduced income tax?
rather than categorisation as such. I take it he did not consult or decide to work out all

the details. He just said, “I think we will tax income
now”.

Lord Jones

491. Having heard your views on consultation,
Lord Sheppard of Didgemerehave you found the actual draft of the Bill clear and

496. Presumably the courts will then have tosimple? Is it up to scratch year by year? Has it
interpret what was intended if it is not clear.improved?

(Mr Jones) Yes, the courts will have to interpret(Mr Jones) I think it is up to scratch because it is
what is intended, but of course this is a transactioncomplicated.
tax. If you do not know the costs of the transaction492. It is not clear and simple? you may not be able to enter into the transaction.(Mr Jones) It is neither clear nor simple. This is not a tax on profit; it is not a tax on gains. It is
a tax on costs and that, I think, is a major diVerence.

Chairman

493. I think what you are being partly asked is, Chairman
taking the past as the norm, is it clearer and simpler? 497. We normally, as you know, ask about the

(Mr Jones) When I first read it, it looked like start date. Are there any particular thoughts you
excellent legislation, but once you start trying to have on that?
apply this to complex commercial transactions some (Ms D’Inverno) In terms of the start date, as
of the diYcult gearings which go on in land, and all you have probably gathered, we do not think that
human activities bar space take place on land, then 1 December is an appropriate start date because too
one begins to think that this is going to be diYcult to much remains to be done. There is still to be
apply in many instances. consultation about the lease duty, so we do not at the

moment know what form the lease duty will take.494. You were talking about meetings as late as
March. The Budget appeared when it did in April There is still to be consultation about complex

commercial transactions, so again we do not at thisand then we all rose. How can the Government, since
it has then to produce the Finance Bill for the other stage know how complex commercial transactions

will be taxed. There are errors in the transitionalplace to debate, possibly go on consulting with you
as late as you want them to? The Government is a provisions, for example. All these are indicators of

the fact that the legislation has been drafted toodemocratically elected government of our country
and there comes a point when they say, “We know hurriedly, and in order to make any meaningful

inroad into these areas which require clarification athe tax we want to introduce and we have got to make
up our minds”. As a former academic, I know we can delay until next year would be more beneficial. A lot

of the points that have come up are only points thatgo on talking endlessly but there are people who say,
“We have actually got to decide something”. I accept can really be discussed against the background of

draft legislation rather than in the abstract and thereyour point but I hope you accept the point that
governments eventually have to govern. just has not been enough time for draft legislation
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being introduced for the first time in the Finance Bill Chairman
to do that, so we do not think that 1 December is
appropriate. 501. Is your point with an example of that kind

that you do not know or that the Revenue do not
know, or there is no-one on this planet who could
possibly know? What is your point? The fact that you

Lord Oakeshott of Seagrove Bay do not know I have to say means that you have to do
some more work. The real point is that the lack of

498. Do you think that the new provisions are knowledge is intrinsic.
going to provide suYcient certainty? You made some (Mr Jones) Chairman, if you take, for example, a
points about Scottish law. Are you actually saying mussel farm with a turnover rate as yet there is
that you will be reassured or are you saying that it insuYcient data to make any predictions as to what
actually needs amendment for the specific Scottish the rent may be, and the turnover may vary from loch
provisions? to loch and depend on the condition of the water. In

(Ms D’Inverno) We think there are a number of trying to estimate what the turnover rate is we simply
areas in which it will need amendment for the specific do not know. In other words, particular diYculties
Scottish provisions. As we have mentioned, none of are created for those who are trying to do new things.
them was exposed to us before so the Bill has come If it is perhaps somebody taking over a motorway
out without any real input by us into the detail of the service station it may be possible to make an estimate
Scottish provisions, so yes, there are areas which will because there may be past experience which provides
need amendment, but again there are general areas of some guidance for the future. In the area of new
uncertainty and ambiguity in the rest of the wording things there is, of course, no guidance and no one in
of the Bill. planning can know.

Chairman: If you are saying that you are taking us499. Lease duty is particularly mentioned, and out of our remit. What you are saying is this tax
obviously this is a United Kingdom point. How far under no circumstances can give you certainty in that
do you feel that the provisions are, with now having kind of example. That is what you are saying. I am
a new basis for stamp duty, on leases that are afraid you may be right but we cannot talk about
stamped at present value for what in many cases are that. The uncertainty is in the intrinsic nature of the
turnover related leases? How far do you feel that is transaction to start with.
going to provide simplification and clarity or Baroness O’Cathain: Surely we can actually point
otherwise? out that it is not in our remit to point out that this

(Ms D’Inverno) Clearly it will in no way be a does seem a nonsense in terms of administration,
simplification of the existing provisions. It will make clarification and simplification. The administration
things more complicated. It will be extremely diYcult is impossible.
for the ordinary taxpayer, or indeed the ordinary Chairman: I must call you out of order, we cannot
solicitor, to even calculate the duty payable on leases in any way query the tax case, that is outside our
and consequently it will make it diYcult for clients to remit.
decide whether to enter into transactions or how Baroness O’Cathain: We can do it on the basis of
much rent can be paid and so on. We do not think how it is administered.
that the proposals as currently in the Bill will really
work in practice. As we have said, they appear to be
the ones that found the least favour amongst the
people consulted earlier on lease duty.

Chairman
Lord Newby

502. No, we cannot. This is the way the tax works.
500. Could give us one very specific example of I do rule that out of order. There is no way that can

something that will not work in practice, and if be discussed. I would like to discuss it, that is another
possible some idea of how you might tackle it in matter, but we cannot do it.
another way which will enable it to work, in relation (Ms d’Inverno) I was going to add to Martin’s
to lease duty? comments that in terms of these turnover rents or

(MrBarr) An example would be a turnover rent or rent based on a relative area and so on and so forth
perhaps a rent that is partially tied to turnover. We if the tax requires the taxpayer to guess what the rent
think that it would be extremely diYcult to calculate is going to be at the outset and to pay on one per cent
exactly what was intended to be due from the of the net present value of his guesstimate he can be
formula. I confess, having seen the formula that is in wildly out. If, for example—and this is not
the legislation, and not being a mathematician, that necessarily our preferred route—it is said at the end
I cannot apply it yet in respect of even hypothetical of each year you pay one per cent or half a per cent
leases. I am told that I can be told how to do that of the rent paid in that year that would make a lot

more sense and give greater certainty.relatively simply but that is the basic formula. By the
time you introduce variables such as rent-free Chairman: I am not saying anything you say is
periods, turnover rents, that kind of thing, it becomes wrong, I am just concerned with what we are allowed

to ask you about.even more diYcult.
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advance of that meeting a selection of clauses andLord Oakeshott of Seagrove Bay
sub-clauses within the Bill and asked whether these503. The mussel farm is fascinating but more worked and if not how could they work. Wemainstream, property investments like shopping answered that as best as we could. We agreed to talkcentres, are the most common example of turnover- to them on some to which we could not give a directrelated lease rents in the UK. On the administrative answer. The problems only emerged in discussion.impact on that, the eVect on managing agents over a An example of that is the deed of completion of along period, am I allowed to ask whether that could Scottish lease, which moves away from the esoteric tohave administrative significance? the very, very basic. We learned that today. That

(Ms d’Inverno) Clearly it could do. These matters would probably be understood by 99 per cent of
are complex. The clients who enter into these English lawyers, but it would be understood
transactions obviously take a commercial view of diVerently inasmuch it would not be understood at
whether it would be a good deal or whether it will all by Scottish lawyers. What we need to do is to get
not. If the Stamp Duty is too diYcult to deal with it a definition of that that is suitable for Stamp Duty
will cause real problems in practice. purposes. We made some suggestions and we are

Chairman: As I say, the problem is not that, the going to get some drafting out of that.
problem is what we can ask.

506. Do you have the same problem about
adjudication of value, with the old Stamp Duty you
go along, you get a document adjudicated and youLord Newby
had a degree of certainty. With this sort of system of

504. I was just going to suggest, Chairman, those self-assessment it may be a very good system but it
answers suggest that there is an administrative way of does produce a degree of uncertainty. Is that a
taxing turnover leases but it is not the way that has problem?
been set out in the Bill and therefore it is not a (Mr Barr) We feel very strongly that is a problem.
question of whether the tax is a good idea or a bad
idea or whether the tax per se is workable, it is
whether the current administrative arrangements
could be made workable if a diVerent approach was Lord Barnett
adopted. Is that a summary of what you are saying?

507. Could I follow Lord Wakeham, you have(Mr Jones) That is the point. The tax is when the
already told us just now that you have madeturnover rent was determined, because you are
suggestions to the Inland Revenue, who are verytaxing somebody by reference to the estimate of
sensitive souls on these matters, did they express anyturnover, of which they do not have the benefit.
response in the sense that did they say: “We tookUnlike capital gains tax, this is a tax on the
your advice, it would eVect the incidence of the tax”,“purchaser” and not on the seller or the landlord.
which is usually their response. Is that what you felt?The tenant is having to fund his tax by reference to

(Mr Barr) In the context that we were askedmoney he has not yet got.
specifically. Most of the things that we were(Mr Barr) And may never get, depending on the
discussing today at least related to what might beaccuracy of your estimate.
called translation diYculties.

508. This Committee would very much like to see
Lord Wakeham the amendments you suggested to the Inland

Revenue for us to consider ourselves in pursuing it505. That is not what I wanted to ask a question
further. I wonder if you could let us have that inabout. It is not unknown in our taxing systems for
writing?taxation to be based on an estimate, that happens

(Mr Barr) Yesquite often. It certainly happens in controlled sales
Chairman: Anything of that sort, which would bebetween properties and things of that sort, even in the

in our remit.days when I used to do some of these things. The
Lord Barnett: We need to have it quickly.question I am really interested in is—and I can ask

this as a supplementary to virtually everything—you
have quite rightly told us of all sorts of diYculties you
see in this process, what I am really anxious to know Lord Sheppard of Didgemere
is whether you feel it is part of what you are doing

509. I have a very quick question, but I willrepresenting the solicitors of Scotland to make sure
probably not be allowed to ask it anyway. I am notthat the Inland Revenue actually know what you
asking you the economic consequences of thethink the solution should be. I get a slight impression,
Finance Bill, because that would get into issues weI am trying to be polite, that you are too polite to say
are not allowed to discuss, the chaos that you haveto them: “This is what you should be doing”. You say
described, a lack of certainty, etc given the fact thatto them: “This is the problem”, and you leave it to
all of these complex transactions take some time, youthem to work out. They are not going to be able to
cannot put them together in week, are we alreadywork it out. It is very diYcult in many cases. You are
getting into a degree of people holding back in thethe ones who might be able to put a suggestion to
market place and putting back doing transactions?them, I would like you to be able to assure us in all of

these areas you have at least a shot at telling them (Mr Jones) There are also people seeking advice
what you think they should do in the circumstances but it is very diYcult to give advice in the context
they are in. that legislation could still change. The start date is

1 December. When the Finance Bill finally goes(Mr Barr) We have. We have come from this
morning’s meeting where they produced for us in through in July that will give us enough time to give
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advice for transactions which should be caught by is there was appropriate in these circumstances.
Again we have made one or two drafting suggestionsthis tax.
as to how that might change. To be fair this seemsLord Sheppard of Didgemere: Okay.
further down the line of certainty as to how Customs
& Excise wish to proceed. They may be less open to

Chairman hear these suggestions.
510. That would be unusual in terms of this tax as 513. Is one of the reasons why you say you had no

opposed to other tax legislation you have seen over personal experience of this form of abuse is that it
the years. You have been emphasising the novelty of only occurs in England and Wales?
all this and special diYculties. Many years ago the (Mr Barr) I suspect not. We have had a lot of
Labour government, with which I had some slight evidence on this, particularly on mobile phones and
connection, introduced a daft tax, Selective computers, where they are mainly for export, but not
Employment Tax, no one was remotely consulted on entirely for export, and the trade has virtually been
it, it was kept deadly secret until Budget Day and destroyed because of this problem of joint and
then it was just announced for people to work out several liability and innocent traders not knowing
what to do. Your description of your experience of whether the person in the company they are buying
what happened is just fantastic. In those days no one the product from have properly paid the VAT over,
was consulted, nobody knew anything, the that is the major part of the abuse, and they could be
government just announced this was the tax. It may held responsible on this joint and several liability.
well be that they were not consulting enough, at least One of the solutions suggested to us, and some but
they are consulting now. not necessarily all of our witness have agreed, would

(Mr Jones) We have a lot of praise for what the be that instead of paying the VAT directly to the
oYcials have sought to do and for what the person supplying goods to you you pay it directly
Government have sought to do. The fact that the tax either to Customs and Excise or Treasury. That
has been postponed until 1 December is very would seem to absolve everyone and deal with the
welcome, because it is a very complicated matter problem. I do not know whether are you more expert
and will aVect business costs. There is concern that than the people in Customs & Excise, do you agree
1 December may be too soon but we recognise the that would solve the problem or is that too simple a
right of the Government to say that must start on a solution?
given date. (Mr Jones) I think it creates another problem. The

Lord Sheppard of Didgemere: It is an interesting VAT paid to the Treasury is a net amount, outputs
principle which we do not have the time to discuss, less inputs. That only deals with one side of the
whether the House of Lords would be better to be taxpayer’s responsibility. The reason that the
overruled on raising something which since 1911 we taxpayer pays tax to the Treasury is because the
have not got the right to say— taxpayer deducts his inputs from his outputs and I

Chairman: Take it from me you would be better think there would immediately be a cashflow
not to. problem for those who were supplying the goods.

Lord Sheppard of Didgemere: If a tax is a bad tax (MrBarr) I think that is the real problem. I wonder
it is unfortunate that nobody raises the issue. about the possibility that in fact under the authority

Chairman: You have many opportunities to of European law would exist to do that even as an
broach this subject— anti-abuse measure because it would seem to take out

Baroness O’Cathain: You can ask a question. too much of the price by paying it directly to
Customs & Excise.

Chairman
Mr Barnett511.—you cannot do it on this Committee in this

form, for very obvious reasons. We get plenty of 514. Do you have any other specific proposal to
opportunities in the House on these matters. We amend the legislation or tell Customs & Excise in the
ought to on to the VAT aspect, which of you is taking consultation document in which they are now
the lead on that? involved how to change the system without aVecting

(Mr Barr) I am. the attack or the abuse?
(Mr Jones) Our proposal would be that Customs512. If you could just start in a broad way of

have to demonstrate that a person knew of the abuse,putting us in the picture about your general thinking.
not suspected or had cause to suspect or might haveDo you agree this is a major abuse that needs to be
had cause to suspect but actually knew of the abuse.dealt with?

(Mr Barr) Apparently, yes. I have no personal
experience of it but I have every reason to expect Lord Sheldonthere is a major abuse here and therefore we accept

515. Would that be diYcult to prove?that there is a need for a response to it. Our general
(Mr Jones) I think in many cases that would befeeling was that the response was extremely wide and

extremely diYcult to prove. The abuse is normally bythat it may indeed catch innocent taxpayers to quite
people who are knowingly trying to evade VATa significant extent. “Catch them” is perhaps the
responsibilities.wrong phrase, it may be aVected by it unduly. We

questioned whether the onus was the right way (MrBarr) There could be an element of objectivity
introduced to it by “ought reasonably to haveround, whether the onus of proving they were

innocent of involvement in that abuse that we know known” or that kind of test, which is what we are
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suggesting, as opposed to merely having a suspicion. (Mr Barr) They can argue that. The question is
whether the onus should be put on them in the waySome of the grounds they are suggesting that

suspicion should automatically arise strike us as very it has been in this legislation.
wide indeed. For example, the fact that it is lowest (Ms d’Inverno) It is really going too far. It is almost
price the open market would have. The fact that it is saying if you manage to buy something at the lowest
lower than they have ever paid for any supplier for possible price—which is what one generally does,
the material they are buying. They seem to me to be particularly in Scotland—you are automatically
very, very low threshold tests to bring people in to open to this risk of being jointly and severely liable
this kind of legislation. for VAT.

520. The reason I ask is I am interested, you are
defining problems with no solutions and what you
are coming up with is again there is this problem butChairman
every time anyone comes up with a solution you say

516. If you look at the Bill the Bill does use the no. That is what is troubling me.
word “reasonably” in this general area. If you try and (Mr Barr) What we are saying is that we accept
work out the principle of what is going on here what there is a problem. Yes, we accept there needs to be
they are saying is that business essentially demands at legislation for it. What we then say is in the next stage
one stage we would have to accept some of the process that the legislation swings the
responsibility in this area, that it seems to be the pendulum too far in the other direction as regards the
underlying principle. By simply saying “I do not honest trader.
know” the answer is “Well, why did you not try and

521. Can you now tell us the solution?find out? Within reason maybe you should have at
(Mr Jones) I think Customs should have toleast given a little thought to that”, and so on. Is that

demonstrate actual knowledge. Customs havenot an area whether the alternative would be such a
considerable powers to chase dishonest tax payers,draconian system invented by Customs themselves
Customs have powers to ask questions which wesimply saying, if you do not make them, we are going
cannot not ask and to impose assessments on peopleto have every individual firm in detail on their return.
who do not answer them. They already have a wholeIs there not a possible argument here of simply saying
raft of powers. They make it an additional powerthat business does not accept enough responsibility
here, we accept that, but they should be required togiven the scale of fraud?
demonstrate actual knowledge.(Mr Jones) I think the problem is that as a citizen

of this country I have no rights to investigation into
another person’s aVairs. If I am purchasing goods

Baroness O’Cathainfrom a person I can ask them questions but I have no
522. In the consultation you have been havingright as a citizen to demand who will give me the

since the Finance Bill was published have you raisedanswer. I have no right to look into somebody else’s
this? If you have, have you said to them: “This isbank accounts. I have no right to speak to somebody
absolutely going against all the tenets of beingelse’s bank. In those circumstances my ability to
innocent until proven guilty, now it is suggesting thatdetermine somebody’s honesty is very limited.
people are guilty until proved innocent”?

517. You are solicitor, are you not, or lawyers? (Mr Barr) In this our consultation was limited to
(Mr Jones) Yes, and we recognise that we do not written submissions on the Bill, which have just been

have the right to grill the public unless they are submitted.
brought to a court of law.

523. Do they not talk to you about it?
518. I knew nothing about this until two weeks (Mr Barr) Part of the open day was available but

ago, we were shown a case and anybody who saw the we cannot travel to every meeting that Customs hold
case and did not realise that the person was dodgy on this, we were not represented at that one in
deserves anything that hits them. particular. We have made written submissions. To

(Mr Barr) That is not how the legislation is answer your point, we have made specific suggestions
drafted, it is not to catch the innovative who would as to wording. For instance as opposed to having a
have known the situation, it is drafted to catch reasonable suspicion we suggested known or ought
innocent taxpayers as well, innocent recipient of reasonably to have known, we have gone one stage
suppliers who may not make enough checks. By joint further from my colleague Mr Jones’ suggestion. We
and several liability what they are potentially doing is are not wholly negative. We think that the legislation
customs are in a position to collect a tax of joint and swung too far in this direction.
several liability from the innocent taxpayer and they Chairman: If we could see some of that
may make the eVort because it is a lot easier to collect documentation that would help us very much.
from the innocent taxpayer than the fraudster
because Customs will not have to make any eVort to
find them. Lord Newby

524. I wanted to come back to the alternative we519. Are you arguing that the modest businessman
could not argue that he behaved honestly in the way discussed and raised earlier about the possibility of

paying the input tax direct to Customs in these cases,that honest businessmen always behave and
therefore cannot possibly owe any money. You are you raised a diYculty I was not clear about. I buy

these components or mobile phones, as it were, oV ansaying on this legislation they with lose in a court
of law. invoice. I would normally at the point I purchase
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them pay that amount to the supplier, in this case the will look for other situations they can exploit beyond
this one in due course.suggestion has been I do not pay the supplier at that

stage I put it into my VAT return and it becomes an 528. I n that case, are we not looking at a veryelement of my VAT return and I pay that amount at diYcult problem indeed, if we are not going to gothe time when I pay my next VAT return. The along the path of paying directly to the Treasury? It isaverage period between making a purchase and going to be almost impossible to solve in many cases.paying that amount over to Customs & Excise would You are going to accuse a person of fraud when theybe six weeks, I do not see why that gives me a might not be, and this is quite unacceptable.cashflow problem compared to my normal process? (Mr Jones) Look at it from another point of view,(Mr Jones) It gives the person with whom I am my Lords. Supposing 10,000 people were to buydealing a cashflow problem. Let us suppose computers at the lowest price, does each person paysomebody has acquired a computer for £100 and they £100 to the shop and each person go to Customs andspend £17.50 on VAT, they sell that to me for £200 the Treasury with a tax return of £17.50? Where doesplus £35 VAT. If I paid that £35 VAT to the Treasury this stop? For every business that buys a computer, itand not to the person who sold the computer to me would be an impossible burden on the Treasury ifthat person is now out of pocket for his input tax. they were all accounting for VAT and then that VAT
has to be tied into somebody else’s tax return for the525. Will the same not apply to him if he has
purpose of allowing inputs against outputs andbought a computer under this scheme, he would be
measuring whether or not there is a recovery on aaccounting his input tax in the same way I am.
payment. If there were a million such purchases you(Ms d’Inverno) It would have to be excluded on
could have a million bits of paper flying around theboth sides for it to work.
system. I do not think it is possible.(Mr Jones) The problem with that is as you move

(MrBarr) If I could add, again on the positive side,back you must have something that is not a computer
one of the suggestions that we have seen in Customsand parts, you must have somebody paying rental in
issued consultation, which is still ongoing on this,the factory in which at least one bit of it was made. It
seems to involve checking on the reliability of thebecomes a problem of defining at what point do I
shop, of your supplier, directly with Customs. Thatmove from the non-computer to a computer.
seems to me to be a preferable system than businesses
themselves being expected to undertake checks on
suppliers which on balance they probably would notLord Wakeham
normally do. There may be other civil liberties issues

526. This is the problem, the gold system worked around that but from a practical point of view that
for gold because it was identifiable as gold, you can might be better.
treat it as a special case. This is over a range of Chairman: One last example that we have been
products where problems of definition would come given two or three times is that you come to me and
in, even if you did not have this system of accounting say “I am in a bit of economic diYculty. . ..” I am
direct to the Inland Revenue for it. You could you sorry, if you could hang on for just a few moments.
not work out all of the chips and diVerent products
that these things can be subject to this fraud.

(Mr Barr) To me it is a more complex process, The Committee suspended from 4.41 pm to 4.49 pm
whether you are only engaged in reselling it certainly for a division in the House.
you were involved in putting it together, including
putting it together as a package from the individual Chairman
components. It is more complex.

529. Can I put my last example which seems to me
is germane to the kind of argument we were putting
forward and we get free legal advice from you, whichLord Sheldon is what we are really about anyway. The example that
we were given was of a firm, say you, saying “I am in527. Is this not mainly a problem with articles

where prices are fluctuating quite dramatically. Quite a bit of trouble. I have got this stuV, will you buy it
from me cheap? It will solve my cash crisis”. It seemsa good example is computers, which have been

coming down very rapidly in price. Somebody could fair to me and I want to help, so I say yes. Then you
end up broke anyway, you become insolvent, andbe oVered a few hundred computers at a very low

price because they cannot get rid of them and it is you do not pay your VAT because you do not pay
anybody. We were told that the legislation wouldvery diYcult to prove they have not paid the VAT

themselves, the people supplying these computers. then make me liable. I just wanted your view as to
whether that is your interpretation because thatThere is only a limited range of such products which

are fluctuating widely and is it not possible perhaps would be a worry to us, that someone behaving
totally honourably by trying to help someone whoto identify some of those instances in the actual

practice, not in the legislation, obviously, of had been a regular supplier, say, for many years, and
no-one was behaving with any illegality in mind,implementing the legislation.
could be caught by this legislation. Is that your(Mr Barr) I think that is possible. I think the range
interpretation?of products aVected with such price fluctuation is

possibly quite large, depending on economic (Mr Barr) If Customs had issued to me, the
customer, the notice that they are required to issuecircumstances. The ones eVected at the moment may

be in the hi-tech area of products, that will not, I that I would be jointly and severally liable, then yes.
At that stage I would be able to explain why, or to trysuspect, be always the case. I suspect that fraudsters



106 minutes of evidence taken before the

Mr Stuart Drummond, Ms Isobel D’Inverno,19 May 2003] [ContinuedMr Martyn Jones and Mr Alan Barr

Chairman contd.]

and explain why, this was not an attempt by you to 532. Yes.
evade VAT, but the onus would be on me to (Mr Barr) I think largely, yes. There are not
demonstrate that was the case. It would not happen ostensible diVerences in contract law and land law.
automatically that I, the customer, would be liable Chairman: I think that more or less covers what we
but the potential would be there to make me liable. wanted from you, for which we are most indebted.

We have given you some more work because we have530. In this case doing what would seem to be the
asked you to send us some other documents. We dodecent thing could be interpreted as an illegal act in
take our responsibility seriously in the sense that ifsome sense?
you could send them to us quickly so we can read(Mr Barr) Yes.
them before we write the report, we will at least tryChairman: I just wanted to ask you that as an
and follow what you say. I also add at the end, as wellexample. We plead, for once, not guilty over the time
as thanking you, that if when you go away youwe have taken today. I think we have more or less
suddenly think “I should have made this point or thatcovered the ground we wanted to cover.
point”, again, as long as it is with us soon, we would
be obliged if you would say “I did come up with a
clearer argument to make the point I was trying toLord Shepphard of Didgemere
make”. This is not like an exam where once the

531. I was going to ask if there were any particular student has put the paper on the table, that is it. If
aspects of contract law in Scotland or insolvency you have any more thoughts more generally we
which have been ignored in this particular aspect. Is would be grateful if you get back to us. Subject to
the problem the same in English law as in Scottish that, thank you for joining us today.
law?

(Mr Barr) In the VAT provisions?

Supplementary memorandum by the Law Society of Scotland

Introduction

1. The Law Society of Scotland (“the Society”) welcomes the opportunity to comment on the Stamp Duty
Land Tax (SDLT) provisions published in the Finance Bill 2003.

2. The Society is concerned that an implementation date of 1 December 2003 for the new legislation will
not give suYcient time for proper consultation about the new legislation, nor for adequate training of those
who will have to apply it in practice. Implementation should be postponed until 2004 to give time for proper
consideration of the new measures.

3. In Scotland registration of title is key to obtaining a real right to property (ie one that is enforceable
against the world at large, rather than a personal right, which is enforceable only against the vendor). The
Society remains concerned that the SDLT regime will not be able to accommodate the requirement to register
quickly. We understand that in England and Wales, the delivery of a conveyance will give an equitable right
to the purchaser. This is not the case in Scotland. If the seller becomes insolvent before the transfer of title
has been registered, the purchaser will lose high right to the land. It is essential that SDLT does not prejudice
the rights of Scottish landowners.

4. Given that Scots law may move to a statutory 14 day period for registration1and that in current practice
speed of registration is the utmost importance for legal and professional practice reasons, the Society remains
concerned that even where the return is dealt with by the Revenue within say five days, it may not be possible
for a solicitor in one of the Northern Islands of Scotland to send the land transaction return by post, receive
the certificate by post and then send the disposition and the certificate by post to the Land Register within
the very limited timescale.

5. The Society believes that it would make more sense for the implementation of SDLT to be deferred until
the major Scottish land law reforms which are in prospect have been introduced so that the new legislation
can take these into account.

6. Large parts of the detail of SDLT are to be introduced by way of regulation, and the legislation contains
wide powers for amendment to be made by statutory legislation. It is imperative that such large parts of the
new tax are given adequate parliamentary scrutiny and adequate consultation.

7. It is diYcult to comment in detail on many of the provisions in the absence of a draft of the land
transaction return and also the various regulations which will be required. Given the complexity of the draft
legislation, the Society reserves the right to make further comments on the provisions, particularly in relation
to Scots law issues. We welcome the opportunity of discussing these with you.

1 Scottish Law Commission Discussion Paper No. 114 Sharpe v Thomson paragraph 1.11. See also Burnett Trustees v Granger
(2002 SLT 699), due to go to appeal sometime in late 2003.
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8. Although the procedures borrowed from income tax and corporation tax may, as suggested in the Note
on Clause 10 and Schedule 10, be familiar to tax practitioners and the Inland Revenue, they are not familiar
to solicitors involved in conveyancing per se.

9. Concessions similar to those currently published in the Tax Bulletin should be retained for PFI/PPP
transactions (including the treatment of leases and licences, and the contribution of surplus sites).

10. The legislation contains too many issues of value judgment on which there could be too much room
for dispute. Examples are: Clause 44 and substantially performed; Clause 51(2) and reasonable estimate;
Clauses 55 and 116 and the distinction between residential and non-residential property; Schedule 4
paragraph 4 and just and reasonable; Schedule 4, paragraph 10 and the value of works; Schedule 4, paragraph
11 and the open market value of services and Schedule 6, paragraph 7(2) and just and reasonable.

11. It is undesirable for new legislation to include so many unclear areas, particularly legislation where tax
liabilities are self-assessed. If there are to be such value judgments, however, it must be made clear that
diVerences of view however extreme do not give rise to penalties provided that the purchaser has disclosed
on the return that a value judgment has been made. The Inland Revenue can than challenge the judgment
made, having been informed that there is an issue at which it can look.

Detailed Comments on Clauses

Clause 43: Land transactions

12. In Scotland, the conversion of feudal burdens to non-feudal title conditions as a result of the abolition
of the feudal system is likely to give rise to some transactions which could amount to the creation of a
chargeable interest under this clause. It will be important to ensure that the SDLT implications of these “new”
land transactions have been clarified in advance of the abolition of the feudal system and the introduction of
SDLT. The Society will forward a list of such transactions shortly.

13. Where a gift takes place, is a donee a party to the transaction for the purposes of this clause?

14. Is the use of the words appurtenant or pertaining intended to include only heritable rights, or is it
intended also to include non-heritable rights, for example to include the right to fell trees with a lease of land?

15. It is not clear whether the renewal of a lease by tacit relocation is the acquisition of a chargeable interest
within the meaning of this clause. If it is, then this will cause diYculties, as in most cases it occurs without an
action on the parties and without the knowledge of professional advisers. Parties will be entirely unaware of
the fact that a land transaction return is required, and that penalties may be charged for failure to make the
return. An exemption should be introduced where leases are renewed by tacit relocation.

Clause 44: Contract and conveyance

16. Why have the phrases “substantially the whole of the subject matter” and “a substantial amount of
the consideration” not been defined in primary legislation? These are triggers for the date of notification of
a land transaction and payment of SDLT and it is essential that taxpayers have certainty about when taxation
obligations arise.

17. It is lacking in certainty to define “possession” as meaning when the purchaser becomes entitled to
receive rent. Surely it would be clearer to define possession as including the situation where the purchaser
receives rents.

18. In clause 44(5)(a) it would be appropriate to provide that in Scotland “possession includes civil
possession” (as was done in the Prescription and Limitation (Scotland) Act 1973 section 15(1): definition of
possession).

19. The concept of “possession” does not work in the context of a negative servitude or its replacement
title condition under new legislation. An alternative definition of “substantially performed” is required for
such cases.

20. In sub-clause 44(6) does “paid or provided” in this clause include the situation where money is placed
on joint deposit receipt?

21. Clause 44(8) requires a repayment of SDLT to be claimed by amendment of the land transaction return
submitted in respect of the contract. Given that a land transaction return requires, in terms of Schedule 10
paragraph 6(3) to be amended within 12 months, how is duty to be repaid where a contract is annulled or
rescinded later than 12 months after submission of the return because, for example, of the delays in a court
action?

22. It is proposed that the time limit in clause 44(8), which is in eVect 12 months, should be abolished as
the process of annulling or rescinding a contract may take much longer. There should be no time limit and
if the contract is no longer being implemented the purchaser should in the interim be allowed to recover the
tax. To have to fund two amounts of SDLT (one on the original contract and another on a new contract for
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other land) and fund a court battle is extremely harsh. Likewise there should be a similar provision governing
dispositions and leases which are subsequently subject to a process of annulling or rescission whether by
agreement or through the courts. A transaction tax must not become a tax on a non-transaction.

23. Relief should be available where a conveyance or disposition is declared a nullity as in Anderson v
Lambie or Anderson v Anderson the transaction is treated as not having taken place.

24. Given that an option is a contract, how do clauses 44 and clause 46 interact? For example if a
landowner grants to a developer for £100,000, an option to buy land for an option price of £1 million payable
and the developer then exercises the option and the purchase of the land is completed by a conveyance to the
developer, Clause 46 presumably applies so that SDLT is chargeable on the £100,000 at 4 per cent. Does
Clause 44 apply to a “deemed” contract to buy land for £1 million concluded when the option is exercised?
Or does Clause 44 apply to the option itself?

25. If A contracts to buy a property for his son but this is not revealed in the contract, and directs that the
conveyance is made to his son, is this completion between the same parties, in substantial conformity with
the contract as required by sub-clause (9)? Otherwise, there would be a risk of SDLT on the contract and also
on the conveyance.

26. If a contract is completed in stages such that after six stages 90 per cent of the land has been conveyed
to the purchaser, duty will be paid on the dispositions granted in respect of each stage. But when the 90 per
cent limit is reached the contract becomes chargeable. What provision is made to enable the setting oV of the
duty on the dispositions against the duty on the contract? Clause 44(7)(a) operates on the assumption that
the contract is stamped before he dispositions but in this case it works the other way round.

27. The introduction of a charge on contracts substantially performed is likely to have a considerable
practical implication for agreements for lease. Currently, although agreements for lease are stampable, in
general the agreements for lease are not stamped as they are presented (if at all) at the same time as the
executed lease. The draft SDLT provisions will impose an SDLT charge when the tenant takes possession of
the property rather than when the formal lease is executed. It will take some time before practitioners become
aware of this change, and it is hoped that the Revenue will operate a “light touch” in relation to penalties and
SDLT at least for the first year following its introduction.

Clause 45: Contract and conveyance: eVect of transfer of rights

28. Sub-sale relief should be retained in a wider form, to cover situations where a purchaser of land sells
part of it on without taking any profit, or where a group company sells on inter-group in a situation where
group relief is not available.

29. Is nomination of another party to take title to land a transfer of rights within the meaning of this clause?

Clause 46: Options and rights of pre-emption

30. It is not clear what sub-clause (4) is intended to deal with.

Clause 47: Exchanges

31. Where a landlord accepts a renunciation of a lease for no cash consideration but as part of a deal to
provide the tenant with a new lease at market value rent, it is not clear how clause 47 and Schedule 4 apply.

32. Suppose that A renounces (English, surrenders) a lease to B and as part of the transaction B grants a
new lease to A over a new building. Paragraph 5(3)(a) of Schedule 4 seems to suggest that if B’s interest in
the lease which is being renounced has a value then the renunciation will be taxed on that value and that the
new lease will be taxed on the rent. Schedule 5 then governs the taxation of the rent. If the renunciation were
seen as a supply of services it would create chargeable consideration for the purposes of paragraph 9 of
Schedule 5 and the market value of that chargeable consideration would become taxable possibly again at 4
per cent. It is suggested that cannot be intended and for the purposes of paragraph 3 of Schedule 4 the rent
should not include the value of a lease subject to a renunciation.

33. There should be an exemption for exchanges where no monetary consideration is changing hands.

Clause 48: Chargeable interests

34. The use of “power” in connection with land is not a term of land law in this context, and it should not
be used. The inclusion of “power” in Clause 48(1)(a) is far too wide and risks bringing into charge to SDLT
many transactions which the property lawyer would not consider to be transactions in land.

35. It is not clear what Clause 48(1)(b) is intended to cover.
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Clause 50: Chargeable consideration

36. The Society believes that VAT which can be reclaimed by the purchaser should not be included as part
of the chargeable consideration.

Clause 51: Contingent, uncertain or unascertained consideration

37. The Society welcomes the change from an SDLT charge based on the “best estimate of the likely
outcome” to “a reasonable estimate”, but remains concerned about the practical diYculties of arriving at a
reasonable estimate. SDLT should only be payable when funds are available to pay it, and deferment of
payment of SDLT should be available automatically, rather than at the discretion of the Revenue.

38. The definition of “uncertain” is not suYciently wide—some uncertain consideration depends not only
on uncertain future events but also on uncertain future amounts, for example where consideration depends
on the rental income form a let property which could depend not only on how many units are let but also the
lettable area which is achieved and the passing rent.

39. Given that these types of payment involve genuine uncertainty, it is essential that taxpayers are not
penalised in the event that the Revenue’s view, with the benefit of hindsight, of what would have been a
reasonable estimate, is diVerent from the taxpayers view.

Clause 56 and Schedule 5: Amount of tax chargeable: rent

40. The proposed method of charging lease duty is likely to lead to considerable increases in duty in many
transactions where longer leases are a commercial requirement. The Society is not aware of situations where
taxpayers decide to take a lease of property rather than buying it outright purely to achieve a stamp duty
saving. Businesses make these decisions for other commercial reasons.

41. The Society does not believe that the tax system should be used in order to pursue a “short lease
agenda”.

42. For long leases with substantial rent, the new basis of charge will increase the duty by a factor of eight
or 10 times. In some cases the duty could exceed that which would be payable on an outright purchase of the
property. SDLT charged on rent should never exceed the SDLT on the market value of the property.

43. The Society believes that it is inequitable to collect such a large amount of duty at the outset of the
lease. If it is the Government’s intention to radically increase the stamp duty “take” from lease duty, the duty
should at least be payable as and when the rent is paid—for example an SDLT charge based on the rent paid
in the previous 12 months.

44. The Society is aware that there is to be further consultation about the proposed basis for lease duty.

45. In the meantime, the method of calculation of duty is extremely complex and will cause real practical
diYculties for many practitioners.

Clause 75: Crofting community right to buy

46. How does one calculate the rate under clause 75 if some of the crofts are non-residential and some
residential?

47. It is proposed that clause 75 should be extended to the community right to buy under the above
legislation. One cannot see a basis for preferring crofters.

Clause 76: Duty to deliver land transaction return

48. The 30 day time limit is far too short for completion of what may not be a simple form. Penalties should
not be imposed automatically where the form is submitted late. As explained further in paragraphs 49–57
below, we remain concerned that if the return is not radically simplified, the completion and submission of
the return and issue of the certificate will cause real diYculties in Scotland.

Clause 79: Registration of land transactions etc

49. Is the reference to a certificate of compliance with the administration provisions intended to mean a
certificate that a land transaction return has been submitted to the Revenue, or that a correct and complete
return has been delivered within the meaning of Schedule 10, paragraph 2(2)?

50. If the latter, the Revenue should ensure that it has the resources to check returns have been “delivered”
so that certificates can be issued quickly enough to ensure that taxpayers in Scotland are not deprived of the
real right to land due to the intervening insolvency of the seller, and can register transfers of land within the
limited timescale currently demanded by professional practice (14–21 days) but which might become
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statutory in Scotland (in light of the recommendations in Scottish Law Commission Discussion Paper
No 114).

51. If the proposed changes to land law in Scotland are carried out, it is expected that registration will be
essential in order for a purchaser of land to obtain a real right (ie one which is valid against the world at large,
rather than a personal right which is enforceable only against the vendor). The mere execution and delivery
of a disposition will not give the purchaser a real right. It is likely that the purchaser will have a limited
protected period following execution of a disposition in which to register his title.

52. We remain concerned that even where the return is dealt with by the Revenue within say five days, it
will not be possible for the return to be sent to the Revenue, processed and the certificate issued in suYcient
time to allow the disposition to be presented for registration with the certificate within the limited timescale.

53. Clause 79 should be amended so that the requirement is simply for the Revenue to acknowledge that
a return has been received, rather than “delivered”. The Revenue surely cannot certify that a correct and
complete return has been submitted without looking at the return, and it is hard to see how there will be time
for that to happen before the transfer has to be registered.

54. The requirement to deliver an LTT return could cause practical diYculties in some cases for example
where the purchaser had died before the LTT had been prepared, but without a certificate of delivery of the
LTT return the land could not be registered by the purchaser’s executors. Provisions should be included to
ensure that the purchaser’s executors could complete the LTT return so that the land could be registered
by them.

55. Given that the SDLT is a self assessed tax on transactions, the Society does not consider that the link
between stamp duty and registration of transfer of title to land, which made sense in the context of a tax on
documents is appropriate for SDLT.

56. The Revenue’s powers of audit and assessment under the new regime mean that the “gatekeeping” role
of the Registers is no longer necessary. Land registration is not conditional on the payment oV or making
returns in relation to capital gains tax and VAT, nor should it be conditional on the payment of SDLT or the
making of SDLT returns.

57. Links with the land registration process will be necessary for collection purposes only as and when the
Keeper of the Register of Sasines/Land Register assumes responsibility for collection of the tax once the
electronic systems such as ARTL (Automated Transfer of Title to Land) are in operation. The Society points
out however, that in Scotland at least these electronic systems are only intended to be available for “simple”
conveyancing transactions, and in any event will not come into operation until some considerable time in
the future.

Clause 80: Adjustment where contingency ceases or consideration is ascertained

58. It is not clear when additional SDLT returns will require to be made under this clause. For example
if a let property is sold with consideration based on the net lettable area, parts of the property may be let at
diVerent times. The requirement to make additional returns and to pay additional amounts of SDLT should
be linked to the date or dates on which additional amounts of consideration become payable.

Clause 82: Loss or destruction of, or damage to, return etc

59. Given the importance, particularly to Scottish taxpayers, of the requirement for a certificate that a
return has been delivered so that transfers of title to land can be registered, if a return has been lost by the
Inland Revenue, the Revenue should not have the power to treat that return as if it had never been submitted.

Clause 86: Payment of tax

60. Sub-clause 86(3) should be amended to make it clear when additional tax payable as a result of an
amendment to a return should be paid.

Clause 90: Application to defer payment in case of contingent or uncertain consideration

61. The Law Society of Scotland is of the view that the Bill is defective in its treatment of such
consideration.

62. Clause 90 does not deal with deferred but certain consideration. If consideration is certain but deferred
say over a three year period because the purchaser will only be able to realise the funds over that period, surely
clause 90 should allow the tax to be paid as and when payments of the consideration are made.

63. Payment of SDLT should be linked to payment of consideration, and there should be no requirement
to pay SDLT in advance of receipt of consideration. Payment by instalments should not be at the discretion
of the Revenue but should be available as of right.
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64. The 18 month period in clause 90(1)(b) is inappropriate. The key issue regarding the capital gains tax
period of 18 months in section 280 TCGA 1992 is that the date for paying the tax is either 31 January
following the year of assessment of the disposal or nine months after the end of the accounting period. As a
result, even if the disposal occurred towards the end of a year of assessment or accounting period the taxpayer
has only to fund the tax (limited to tax on the gain, not the consideration) for a maximum of nine months
after the end of the accounting period. As a result, even if the disposal occurred towards the end of a year of
assessment or accounting period the taxpayer has only to fund the tax (limited to tax on the gain, not the
consideration) for a maximum of nine months and in many cases for a shorter period of time. Here the
payment date is 30 days after the relevant date and the funding gap can be considerably longer than the
maximum possible under the other taxes. Secondly, the person paying the capital gains tax or corporation
tax is the seller who will normally have received some money and probably enough money to pay the tax.
Under SDLT, the tax is on the purchaser who has entered into a deferred payment arrangement because the
funds to pay the price are not yet available. The tax take comes before the funds are available. Deferment of
payment of SDLT should be available as of right if the consideration is payable more than six months after
the eVective date of the transaction.

65. The valuation of contingent and uncertain consideration is extremely diYcult and reasonable
assessments can diVer by multiples of 100 per cent. The intriguing anomaly is that in many cases the Inland
Revenue collects more tax by agreeing a low value for the purposes of capital gains tax while in the context
of SDLT a higher value should produce more tax. While we would accept that, in giving notice of the
transaction to the Inland Revenue, the taxpayer should inform the Inland Revenue of the deferred payments
(whether certain or contingent), the taxpayer should not be asked to value such a right.

66. The tax charge should be linked to payments made. That would simplify the legislation. There would
be no threat to the Treasury through this proposal because the one thing that is certain in commercial deals
is that sellers want their consideration. People may try to disguise it but clauses 51 and 90 do nothing to
prevent that. But people do not delay receiving consideration without exceptionally strong reason.

67. At very least there should be a provision to the eVect that provided the purchaser when notifying the
Inland Revenue of the transaction identifies the fact that there may be future consideration, the purchaser
will not be subject to any allegations of negligence or fraud over any disagreement as to the value of such
consideration.

68. Clause 51(2) provides that where consideration is uncertain or unascertained its amount or value is
determined on the basis of a reasonable estimate, and Clause 80(1)(b) provides that where the uncertain or
unascertained consideration becomes ascertained, a further land transaction return is to be made and any
additional SDLT paid. Where consideration is contingent or uncertain, Clause 90 allows an application to
be made to defer payment of the SDLT, but Clause 90 does not appear to apply to unascertained
consideration. Clause 90 should be amended to allow similar treatment for unascertained consideration.

Clause 109: General Power to vary this part by Regulation

69. The SDLT legislation should only be amended following full Parliamentary scrutiny.

Clause 117: Meaning of “major interest” in land

70. In sub-clause (3)(a) the definition of a major interest should be “the right of an owner of land”. The
use of “interest” in a purely Scottish definition makes no sense at all.

71. In sub-clause (3)(b) the definition should be amended to read “the right of a tenant under a lease”. The
current definition does not make it clear that it is the lease that confers the right.

72. The distinction between leases and licences is not one which has not previously had to be considered
in many cases. The distinction between leases and licences is not clear, and the Society is concerned that there
will be many cases where there will be uncertainties as to whether a transaction is or is not subject to SDLT.

73. Concern continues to expressed that no provisions have been published to demonstrate how Scotland
and England will be treated equally. The concept of lease is wider in Scotland than in England and the concept
of licence is less well developed in Scotland than in England. The Society believes that the proposed legislation
needs an adequate definition of the tax base to be workable. The full scope of this tax is not clear but it is
possible that it creates new charges on industries as diverse as transport and shipping and forestry. Clarity is
required.
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Clause 124 and Schedule 19: Commencement and transitional provisions

74. It should be made clear whether the reference in Schedule 10, paragraph 3(1) to “contract” includes a
“conditional contract”.

Schedule 10: Stamp Duty Land Tax: Returns, Enquiries, Assessments and Appeals

Part 1: Land Transaction Returns

75. We commented on the draft return form in some detail at an earlier stage, perhaps before it was
appreciated exactly how crucial its completion would be to LTT and consequently to the registration process.
We noted that at least some of the basic requirements were unduly technical, onerous and impractical in at
least some transactions. In this context we re-iterate the point that correct completion of the form and
payment of SDLT must not unduly hinder registration, especially where unimportant omissions or
technicalities are involved.

76. It is important to bear in mind the experience of self assessment in other areas such as income tax, where
the tax return form has been found by many to be too complex to complete without professional help, and
where the Revenue are now introducing a four page simplified form to deal with the problems caused by the
complexities of the standard form.

77. The legislations contain to many issues of value judgment on which there could be too much room
for dispute.

Examples are:

— Clause 44 and substantially performed;

— Clause 51(2) and reasonable estimate;

— Clauses 55 and 116 and the distinction between residential and non-residential property;

— Schedule 4, paragraph 4 and just and reasonable. Most contracts, including deals relating to
residential properties, will be subject to this provision whether in respect of moveables, goodwill,
IPR, debtors or other assets;

— Schedule 4 paragraph 10 and the value of works;

— Schedule 4 paragraph 11 and the open mrket value of services;

— Schedule 6, paragraph 7(2) and just and reasonable.

78. In this connection it would make sense to introduce a “rule of thumb” for moveables in houses, which
would remove at least one area of judgment.

79. It is diYcult to think of a contract or transaction which will not involve a potential dispute on
valuation. Once more we would propose that if the purchaser should intimate on the return that an
apportionment or value judgment has been made that should relieve the purchaser of penalties. There is too
much room for honest and substantial diVerences.

80. Furthermore, there needs to be system whereby a transaction can be the subject of a pre-transaction
agreement. Commercial life does not operate on the basis that 4 per cent of unknown values can be added to
the price and where there is uncertainty that uncertainty must be removed.

81. Given that Scots Law may move to a statutory 14 day period within which registration must take place
in order to protect a purchaser (in light of the aforementioned Scottish Law Commission Discussion Paper),
we remain concerned that one will not be able to register a document before dealing with the notification
procedure. Given the possibility of the introduction of a statutory limited period for registration and the fact
that current requirements impose a practical limited timescale of 14 to 21 days, anything which interferes with
the process of registration is unwelcome. Any delay or failure on the part of the Inland Revenue could
jeopardise a purchaser’s title and a lender’s security. While we acknowledge that Inland Revenue try to be
eYcient and quick in dealing with documents there are on a few occasions unacceptable delays and for this
reason we continue to reject the proposal.

82. It will be essential to ensure that the land transaction return can be submitted by fax or electronic means
and payment of duty made by electronic means and the inland Revenue certificate issued fax or by other
electronic means. Otherwise the position of Scottish purchasers of land and houses will be prejudiced. It will
simply not be possible for a solicitor in, for example, Stornoway to send the land transaction return by post,
receive the certificate by post and then send the disposition and the certificate by post to the Land Register
within the limited timescale which is required in Scotland.
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Part 2: Duty to Keep and Preserve Records

83. Current practice is to permit the destruction of a sale file two years after the transaction has completed.
The new SDLT rules would require files to be kept far longer than current Society rules require.

84. It is not clear why taxpayers are required to retain records for six years, given that the enquiry window
is only nine months.

Part 3: Enquiry into Return

85. One of the problems with the proposals in the context of house buying is that the cost of compliance
has to be met. This is a particular aggravation when a person has properly complied with their statutory
responsibilities and the State is carrying out a random audit rather than accepting the presumption of
innocence. After buying a house, many families struggle for two or three years with debt and cannot aVord
the costs of recovering documents from solicitors or lenders and in a matter with which they would be
unfamiliar seeking legal advice or help. It is easy to see how the costs could reach many hundreds of pounds.
It is unfair that some taxpayers should be subject to what is in eVect a random further expense of their land
transaction.

86. The Inland Revenue should be able to police the tax but a better way must be found. The Society asserts
that the practice should be inspection at the time of the deal when the relevant papers could be submitted to
the Inland Revenue. That way fees could be reduced and certainty obtained. Such a procedure similar to the
present adjudication system should be incorporated in the legislation and should be accepted as the exception
rather than rule. This is particularly important as there are many areas of uncertainty such as moveables and
building contracts which are not made clear by the proposed legislation.

Schedule 13: Information Powers

87. In paragraph 1(1)(a) it may not be clear what documents are in a person’s possession or power. In a
land transaction, the documents may be held by a variety of persons each with diVerent interests. Some may
be subject to liens and other rights and in this context the borrowing of a phrase from other taxes shows a
lack of commercial understanding. If documents subject to a lien are to be demanded some means must be
created for preserving the lien.

88. The records required in paragraph 1(1)(a) are extensive. If the records relating to a commercial
transaction include the e-mails and faxes which were part of the negotiations then they could extend to 1,000s
of pages. In many cases the Purchaser will not deal with the money. Having sold a dwelling and obtained new
finance the funds flow through the solicitor. This is an example of the fact that records are kept by various
persons in conveyancing transactions and one of the reasons why the Society is concerned at the burden and
cost of the proposals.

Part 4: Restrictions on Powers under Parts 1 to 3

89. The Society is concerned at the definition of legal privilege. We believe that it is unnecessary as this is
a developing area of human rights law and any definition is challengeable.

Schedule 16: Stamp Duty Land Tax: Trusts and Powers

90. In Scotland a bare trust is a simple trust. It is not clear whether paragraph 2, which is based on confused
legislation in income tax law, is designed to tell a Scottish lawyer how the tax operates or an English lawyer.
We suggest that its meaning will be unclear to Scottish lawyers. For example, it is not clear whether it is
intended to deal with a Scottish trust of Scottish property, a Scottish trust of English property or an English
foreign trust of Scottish property. The income tax provision has defied the attempts of our best counsel to
understand and defeats the English Bar.

91. We recommend that this provision needs to be redrafted so that its meaning is clear to Scottish lawyers
and their clients. As currently drafted in Scotland not only do we not know when a beneficiary would have
an equitable interest if the trust took eVect under English law but we are uncertain as to what is meant by a
trust under the law of Scotland and a trust having eVect under English law, as trusts can eVect according to
domicile and situs.

92. We would be happy to work with the Inland Revenue in the development of suitable terminology for
this schedule.
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Schedule 17: Stamp Duty Land Tax: General Commissioners and Appeals and Other Proceedings

93. The Society welcomes the fact that certain appeals may be determined by the Lands Tribunal for
Scotland, but remains concerned that in those cases where appeal to the Lands Tribunal is not available or
not appropriate, the appeal should be to Commissioners qualified to practise in Scotland with appeal to the
Court of Session. The position for issues arising in England should be likewise that the Commissioners are
qualified to practise in England with appeal to the High Court. This is important because of the diVering
systems of land law and conveyancing practice.

Schedule 19: Stamp Duty Land Tax: Commencement and Transitional Provisions

94. The transitional provisions appear to be defective in a number of respects.

95. If a contract is entered into prior to Royal Assent, so that no SDLT is chargeable and the disposition
is executed after 1 December 2003, it would appear that the disposition is not stampable as stamp duty is
abolished for transactions after that date.

96. If an agreement for lease is entered into prior to Royal Assent, but the lease is executed after Royal
Assent, it would appear that the provisions allowing the agreement to lease not to be stamped if presented
with the lease will not work. There could thus be a double charge to duty with stamp duty being chargeable
on the agreement for lease and SDLT on the lease.

May 2003

Further memorandum by The Tax Law Committee of The Law Society of Scotland

The Law Society of Scotland would like to take this opportunity to present its observations on the Finance
Bill 2003, prepared by the Society’s Tax Law Committee.

In this paper, we have focused on commenting on the provisions relating to Corporation Tax, VAT,
Capital Taxes and Income Tax. Our comments on Stamp Duty Land Tax (“SDLT”) are not included in these
observations but will comprise a separate paper.

The Society comments on the Finance Bill as undernoted:

VAT

Clause 17: Requirement of Evidence of Security

1. The Society is concerned at the wide application of this provision. The Society believes that the intention
is to prevent “carousel fraud” but feels that the provisions here do not restrict themselves to this prevention.
The Society is of the view that where reference is made to “goods and services” it should be made clear that
this is a reference to the same goods and services. We also believe that this change in wording would focus
the provisions on achieving the desired outcome and reduce the chances of innocent traders being penalised.

Clause 18: Joint and Several Liability for Unpaid VAT of another Trader

2. As with clause 17 the Society is concerned at the potentially wide application of this provision.

3. The Society believes that the wording of new clause 77A(2)(b) should be altered to remove the words
“reasonable grounds to suspect” and have the wording “ought reasonably to have known” inserted in their
place. The Society is of the opinion that the wording “reasonable grounds to suspect” is too strong. As with
clause 17 the Society would like to see the reference to “goods or services” clarified to reflect the fact that they
intend to mean “same goods and services”.

4. The Society questions whether it is realistic to expect people to be suspicious based on the price of the
goods alone. Therefore, we believe that new section 77A(6)(b) should be deleted as it is unclear in its scope.
We hold the view that it is commercially unrealistic to expect a supplier to reveal his margins. The Society
feels that to have this as a legislative presumption could make an individual liable for a fraudsters tax and
this could unfairly penalise legitimate businesses. Therefore, the Society is of the opinion that this is not the
correct approach to take.

Clause 20: Supplies arising from prior grant of fee simple

5. The Society observes that the feudal system is due to be abolished in Scotland on 28 November 2004
and feels that there is suYcient time to prepare legislation to provide a smooth transition from the old regime
to the new regime.
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Part 3: Taxes and Duties on Importation and Exportation: Penalties

6. The Society is concerned that although these provisions will assist businesses to be compliant, it will also
increase burdens on those businesses.

7. The Society also notes that as well as assumed removal of criminal prosecutions in these provisions,
there is also a reduction in the burden of proof on Customs.

Corporation Tax

Clause 140 and Schedule 23: Corporation Tax Relief for Employee Share Acquisitions and Clause 142 and
Schedule 24: Restriction of Deductions for Employee Benefit Contributions

8. Although the desire to counter avoidance of tax through the use of Employee Benefit Trusts is
appreciated, the new provisions go too far in denying relief for contributions made by private companies to
bona fide employee trusts set up to act as warehouses in a company’s shares in conjunction with employee
share schemes. Corporation tax relief will not be available in such cases as the provision of shares to
employees will not attract an NIC charge, as the shares are not listed.

9. It is understood that relief may be available in such cases under clause 140 and Schedule 23, but the
interaction of the two clauses is extremely complex and the availability of the relief is not clearly signposted
in the legislation.

10. The tax relief under Clause 140 and Schedule 23 works in an anomalous way. For example, a company
makes a contribution to an Employee Benefit Trust of £50,000 to allow the EBT to purchase shares from
employees at their then market value of £50,000. If the EBT grants options to other employees to acquire
shares from the EBT at their then market value of £1 per share, and the options are exercised at a time when
the shares are worth £500,000, it would appear that the company can claim a corporation tax deduction of
£400,000.

11. Conversely, if the EBT transfers the shares to employees for no consideration at a time when the value
of the shares has fallen to £75,000, it would appear that the company can only claim a corporation tax
deduction for the £75,000.

12. In addition, it appears that Schedule 23 allows the company to claim a corporation tax deduction
where the acquisition of shares by the EBT has been funded by way of a loan from the company.

Clause 163: Avoidance AVecting Proceeds of Balancing Event

13. The Society is concerned that this anti-avoidance provision has been drafted too widely and to some
extent negates the benefits of the simplification of the capital allowance legislation in the Capital Allowances
Act 2001.

14. The Notes on Clauses indicate that the concern, which is being met by this provision, is a particular
tax avoidance scheme relating to transfers to connected persons. In that case, the Society suggests that the
provision be drafted to catch that particular scheme rather than being drafted widely in a way that could aVect
genuine commercial transactions between third parties.

15. In particular, the society believes that the definition of a “tax avoidance scheme” as a scheme or
arrangement “the main purpose, or one of the main purposes, of which is the obtaining of the tax advantage
by the taxpayer” is too wide and could catch innocent transactions. Given that a transaction can be a tax
avoidance scheme where only one of the main purposes is the obtaining of the tax advantage, does this mean
that any commercial transaction could be caught where just one of the purposes of the particular structure
adopted is to minimise tax liabilities? The Society would suggest that it would be preferable at least to restrict
a “tax avoidance scheme” to one where only the sole or main purpose of which is the obtaining of the tax
advantage.

16. Another concern of the Society, especially if the broad definition of “tax avoidance scheme” remains,
is that taxpayers will be unable to obtain certainty about the treatment of their transactions. The Society
believes that a pre-transaction clearance system should be introduced to give certainty to taxpayers in relation
to this provision.

Clause 164: Extension of First-year Allowances for ICT Expenditure by Small Companies

17. The extension of these allowances is welcomed by the Society, although there is concern that the
general ongoing trend for introducing and extending first-year allowances on a year by year basis results in
uncertainty for businesses, especially small businesses, and makes it diYcult for them to plan their capital
expenditure.

18. In particular, the Society is concerned that the extension of the first-year allowances for ICT
expenditure by small companies was not announced until Budget Day on 9 April 2003, whereas the previous
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first-year allowances for such expenditure expired on 31 March 2003. The lack of forewarning on the
extension of the allowances increased the likelihood that small companies had to rush to make decisions on
investment expenditure before the end of March 2003 as they did not have any certainty that the extension
would be made.

Clause 166: First-year Allowances for Expenditure on Environmentally Beneficial Plant or Machinery

19. This provision is welcomed by the Society in encouraging businesses to incur expenditure on
environmentally beneficial plant and machinery. However, the Society’s impression is that the enhanced
capital allowances already introduced for energy-saving investments have not been fully taken up by
businesses because of the complexity of the legislation and the lack of awareness of their availability. We
would therefore suggest that the legislation and application of this new first-year allowance should be kept
as simple as possible and that its availability should be well publicised.

20. In particular, the Society believes that it should be clear from the Inland Revenue’s website that first-
year allowances are available for this type of expenditure. Furthermore, an up-to-date list of the specific assets
qualifying for the allowance should be maintained on the Inland Revenue’s website so that businesses can
find out with certainty whether their expenditure will qualify.

21. With regard to the draft legislation in Schedule 30, the Society is concerned that, in respect of some
items of plant and machinery, the availability of the allowances depends on a certificate to be issued by the
Secretary of State (or other authority), which can be revoked retrospectively. The Society believes that this
is unfair for taxpayers who have based their investment decisions in good faith on the availability of the first-
year allowances on a particular piece of expenditure who have checked that the certificate is available for the
item in question, and who then find that a certificate is later revoked and treated as if it had never been issued.
Furthermore, it is unfair the onus should then be on the taxpayer to notify the Inland Revenue of the
withdrawal of the allowances following revocation of the certificate. If allowances are to be dependent upon
the issue of a certificate, then the certificate should only be able to be revoked in respect of future expenditure.

Clause 167: Relief for Research and Development

22. The society generally welcomes the tax credits available for expenditure on research and development
and in particular the improvements now introduced through this clause. However, the Society believes that
the legislation remains too complex and that the changes now being introduced merely add to this complexity
for businesses. The Society is concerned that businesses will be unable to determine whether or not allowances
are available to them without obtaining professional advice, which is particularly unfortunate in the case of
smaller businesses which are loss-making and who therefore wish to try to take advantage of the rebate for
Research and Development expenditure.

23. Specifically, on the draft legislation, we are concerned that only 65 per cent of the expenditure can be
claimed (paragraph 34 of Schedule 31). The Society seeks clarification on why the claim cannot be made on
the full cost of the staV to the claimant company, which would be the position if the claimants were to take
on their own staV to carry out the research and development.

24. On a related point, the Society believes that there could be practical diYculties in relation to making
an election to treat a company and staV provider as connected. In order to make an informed decision on
whether an election would be beneficial, it will be necessary for the company to obtain information on the
third party staV provider (for example, to see the staV provider’s accounts which may not yet be available).
The Society wonders whether it would be possible to introduce an exception to the requirement to make an
election in the case of bona fide staV providing agencies?

25. Notwithstanding these comments, the Society believes that the research and development tax credit is
a valuable relief for businesses, and that the Revenue should do more to publicise its availability.

Clause 192: Companies Acquiring their Own Shares

26. The Society notes that the stated intention of this legislation is to put companies purchasing their own
shares to be held in treasury in the same position as companies which purchase their own shares and
immediately cancel them. On this basis, why is there an additional £5 fixed stamp duty cost on the subsequent
cancellation or transfer of shares held in treasury in addition to the 0.5 per cent charge on the repurchase
itself?

Clause 193: Companies in Administration

27. Whilst these changes are generally recognised by the Society as being necessary as a result of the
introduction of the Enterprise Act 2002, we note that the legislation does not seem to deal with the position
where a company in liquidation subsequently moves into administration. The Society understands that under
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the current system, a company going into liquidation loses “beneficial” ownership of its assets whereas a
company going into administration does not. If under the new system a company loses ownership of its assets
on commencement of a liquidation, what will happen to its assets if it subsequently goes into administration?
If it continues to have lost ownership of its assets then this could prejudice the company as compared with the
position where it has not first been in liquidation. The Society recommends this be clarified by the legislation.

Clause 201: Mandatory Electronic Payment by Large Employers

28. Our principal comment on this provision is that it would seem to be unnecessary. Many large
employers already make their payments electronically. Those employers who have not moved over to
electronic payment will no doubt have good commercial reasons for doing so, in which case they will be
adversely aVected by being obliged to make electronic payments. It would seem preferable to us not to
penalise employers who, for good business reasons, decide not to make their tax payments electronically, but
instead to oVer incentives for this method of payment.

29. The Society is also concerned that, although this provision has been announced as relating to PAYE,
it is drafted more widely and allows regulations to be made in respect of “any tax” under the care and
management of the Inland Revenue. The Society recommends that the legislation be drafted so that it applies
only to PAYE.

30. Another concern the Society has is that much of the detail is being delegated to secondary legislation
and furthermore that many of the powers under the legislation are being left to the discretion of the Inland
Revenue Commissioners.

31. The Society also notes that the regulations may make provision for the application of conclusive
presumptions against the taxpayer (clause 201(4)). This could be used unfairly against taxpayers, for example
a presumption that a payment has not been made if the electronic form does not reach the Inland Revenue.
If a taxpayer has tried to make payment but the payment has not reached the Revenue due to a computer error
on the part of the Revenue, it should not be presumed that payment has not been made when the taxpayer has
done what was in his or her power to eVect payment.

32. Even if it is the taxpayer’s “fault” that electronic payments does not reach the Revenue (eg due to
computer failure on the part of the taxpayer), it seems unfair that the default charge applies for that failure
even if, for example, the taxpayer takes other steps to ensure that payment reaches the Revenue by the
required date (for example if the taxpayer makes payment by an alternative means). If no loss has been
sustained by the Revenue the Society questions the reason for a surcharge being applied.

33. Another area with which we have concerns is how a “large employer” will be defined in the regulations.
For example, clarification is required on what will happen where employees leave and join a business during
the year but where the total number of employees never exceeds 250 at any one time. Guidance is required
on what will be the position in relation to employers, who may well consider themselves small employers, with
a high staV turnover (for example, business which mainly employ temporary or casual staV).

Clause 203: Admissibility of Evidence Not AVected by OVer or Settlement etc

34. The Society does not object to this provision in principle but believes that its scope is too wide. The
notes on Clauses say that the substance of the legislation is unchanged but we note the requirement in clause
203 that a full confession be made of all “tax irregularities”. The equivalent provision in section 105 of the
Taxes Management Act 1970 referred only to the need to disclose “fraudulent conduct” which is clearly
narrower than “tax irregularities”. This means that a taxpayer would be required to disclose any irregularity
in relation to tax even where the matter was merely an administrative error and did not result in any loss to
the Revenue.

Capital Taxes

Clause 158: Reporting Limits and Annual Exempt Amount

35. The Society notes that in many cases there will still be a burden on the taxpayer to complete the
necessary calculations to determine if he falls within the reporting exemption, even if the forms do not require
to be submitted.

Clause 159: Taper Relief: Assets Qualifying as Business Assets

36. The Society broadly welcomes these provisions but notes the eVective date specified in section 159(5)
is 6 April 2004. The Society feels that the delay in the introduction of these provisions will result in further
complexity of the law in this area which could easily be avoided. We suggest that the change should be made
from 6 April 2003.
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Clause 183: Authorised Units Trusts, OEICs and Common Investment Trust Funds

37. The Society questions why these provisions have been restricted to these particular categories of
collective investment. We suggest that they should be extended to all collective investments, including tested
investment trusts.

Income Tax

38. The repeal of the tax charge on the increase in value of shares in dependent subsidiaries (section 453
of the Income Tax (Earnings and Pensions) Act 2003) is to be welcomed. However, the Society notes that the
old rules continue to apply up to and including 15 April 2003 so there is some concern that there is still scope
for the unfairness in the rules to have aVect.

May 2003

Further memorandum by the Law Society of Scotland

Introduction

1. A number of clauses of the Finance Bill require amendment to deal with Scots property law issues. We
set out below our suggested amendments to deal with these issues.

Clause 48(2)(b)

Requested Amendment

2. Clarify that no duty would be chargeable on a transaction which is a lease in Scotland, but in England
would constitute a licence.

Explanation

3. Licences are exempt from SDLT by virtue of clause 48(2)(b). Scots law tends to treat contracts to use
land in return for a rent or grassum as leases provided that there is an end envisaged to the contract.
Accordingly there are many situations where there would be a licence in England but a lease in Scotland. It
does not seem appropriate for equivalent transactions to be taxed more heavily in Scotland than they are in
England.

Clause 48(2)

Requested amendment

4. Include an exemption for leases renewed by tacit relocation.

Explanation

5. The imposition of a charge on leases continued by tacit relocation will be unworkable in practice as
tenants will unknowingly incur a tax charge. In addition, we understand that no SDLT would arise in the
equivalent situation in England, as tenants of expired leases “hold over” under the 1954 Landlord and Tenant
Act, which gives them a statutory right to a new lease. During the period in which they continue in occupation
their right is conferred by statute and is therefore free of SDLT.
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Clause 56 and Schedule 5 Amount of Tax Chargeable: Rent

Requested Amendment

6. Amend the proposals so that short leases are not favoured over long leases.

Explanation

7. In Scotland where a tenant can only grant security over the tenant’s interest in a lease if it is a lease for
more than 20 years. We understand that in England it is possible to create a security over a lease of any length.

Clause 72 Alternative Property Finance: Land Sold to Financial Institution and Leased to Individual

Requested amendment

8. Include a sub-clause (8)(a) wording to cover the period before the abolition of the feudal system in
Scotland.

Explanation

9. Sub-clause (8) has been drafted on the basis that the feudal system has already been abolished. The
feudal system is not scheduled to be abolished until November 2004. Provisions need to be inserted to cover
the intervening period.

Clause 75 Crofting Community Right to Buy

Requested amendment

10. Extend this exemption to include purchases under the community right to buy provided by Part 2 of
the Land Reform (Scotland) Act 2003.

Explanation

11. Clause 75 provides that where crafting communities purchase crofts under the crafting community
right to buy, the rate of tax payable will be the same as if the crofts had been purchased by individuals, ie
taking advantage of the nil rate and lower rates of SDLT. We believe this treatment should be extended to
cover purchases under the community right to buy.

Clause 79: Registration of Land Transactions etc

Requested amendment

8. Remove the requirement for a certificate of compliance with the administrative requirements to be
issued by the Revenue before land transactions can be registered or recorded.

Explanation

9. Clause 79 creates special diYculties for Scotland. In Scotland a purchaser only acquires full title to
property when the transfer is registered. Until that point the purchaser’s title is at risk. This risk is currently
borne by the legal profession through the grant of letters of obligation. The seller’s solicitor undertakes that
for 14 or 21 days the seller will not do anything to defeat the purchaser’s title. The Scottish Law Commission
in a Discussion Paper No 114 on Sharp v Thomson has suggested that the law should be changed so that if
a transfer is registered within 14 days the purchaser’s rights will not be aVected by anything done to the seller,
such as bankruptcy or anything done by the seller.

10. Our understanding is that England the doctrine of beneficial ownership has the eVect that a purchaser’s
title is not subject to the same peril as in Scotland.

11. There is no reason why a transaction tax, as distinct from a documents tax, should be enforceable by
denying a purchaser registration of title until such time as a form with the tax has been delivered to the Inland
Revenue and a certificate has been sent back to the purchaser. We aware that the Inland Revenue would like
to be eYcient and create as swift systems as possible but any delay on the part of the Inland Revenue over a
holiday period or for other reasons could destroy a purchaser’s title. Accordingly clause 79 should be
removed.
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Clause 117: Meaning of “Major Interest” in Land

Requested amendment

12. Change the definition of a major interest in land in Scotland to “the right of an owner of land” in sub-
clause 3(a) and to “the right of a tenant under a lease” in (3)(b).

Explanation

13. Scots property lawyers prefer the use of “right” rather than “power”.

14. The current definition in (3)(b) “the right of a tenant over property subject to a lease” does not make
it clear that it is the lease that confers the right.

Clause 121 Minor Definitions

Requested amendment

15. Amend to provide that the date of completion of a lease in Scotland is the last date of execution of the
lease (or missives of let), but with the following exceptions:

— the date of entry where there is no written document or a written document is last executed more
than 30 days after the date of entry; and

— or the date of entry where this is more than 30 days after the date of last execution.

Explanation

16. The eVective date, ie the date on which a land transaction return has to be submitted to the Inland
Revenue and SDLT paid, is currently defined as being the date of completion. We understand that this makes
sense to English lawyers, but it does not to Scots lawyers, and a definition is required.

Schedule 16 (Trusts and Powers), Paragraph 2

Requested amendment

17. Amend this provision so that it does not require a Scots lawyer to know when an equitable interest has
arisen under English law.

Explanation

18. This provision is intended to ensure that the purchaser of an interest under a trust which has land assets
acquires a chargeable interest for the purposes of SDLT so that SDLT will be payable on the purchase. It
provides that where an equitable interest would have arisen in England, the beneficiary is treated as acquiring
an interest in trust assets. The provision is unintelligible to a Scots reader.

May 2003

Memorandum by the Tax Law Committee of the Law Society of England and Wales

Introduction

In 2002 we welcomed the fact that much of theFinance Bill had been circulated in draft prior to publication.
This year a very significant proportion of the bill consists of complex legislation which had not been
previously published. This might not have been a concern, had agreed policy intentions been translated into
clearly worded statutory drafting. Regrettably, this appears not to be the case in a number of areas. These
failings are compounded by the extremely limited time available for consideration, both by professionals and
by Parliament and the poor quality of many of the Explanatory Notes.

A completely new tax (stamp duty land tax) is being introduced on an unacceptably tight timetable.
Around 150 pages of legislation are to be rushed through Parliament with the prospect of 10 statutory
instruments to be introduced before implementation in December 2003. These provisions do not represent
the totality of the legislation, and a power has been reserved to continue to introduce further legislation by
regulation following Royal Assent to deal with various aspects of the legislation which have been
inadequately or incorrectly drafted. This is a deeply unsatisfactory state of aVairs. It demonstrates that the
timetable for the introduction of stamp duty land tax is unrealistically short, that despite valiant work by the
Inland Revenue there are significant areas that have not yet been properly thought through and that little
more than lip service appears to be paid to the authority of Parliament. We would urge the Government to
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defer the implementation of stamp duty land tax until 2004. This would allow proper scrutiny of the draft
legislation and adequate consultation on the significant policy issues and would ensure that the finished
product is both workable and watertight.

Clause 139 and Schedule 22 was introduced without any warning and inadequate explanation in the Budget
Day Press Release. Over 80 pages of legislation completely re-write rules which have developed over the last
15 years and more. That legislation had been re-written in the “tax law re-write” style (which we fully support)
in the Income Tax (Earnings and Pensions) Act 2003, which came into force on 6 April 2003. It is particularly
unfortunate that this Finance Bill replaces extensive tranches of that newly re-written legislation with some
extremely opaque drafting, most of which is not in the new style.

The explanatory notes this year are disappointing in many respects. Too often they simply reiterate the
contents of the clause without any additional explanation. One major mistake in the notes has been publicly
acknowledged. In a number of other places the Notes either wrongly describe the legislative provisions or
are themselves inaccurate or confusing. Particularly in years where there is pressure on time the need for the
explanatory notes to provide clear and accurate descriptions of the provisions themselves is essential.

The time pressure under which all those involved in the Finance Bill process have to operate has been
exacerbated by the late date of the Budget this year and in 2002. A number of real diYculties flow from a
Budget which falls after the beginning of the financial year. We would urge the Government to prescribe a
fixed date for the Budget early in March with an associated Finance Bill timetable so that all those involved
can plan accordingly.

Despite all of these criticisms, we would thank the many Inland Revenue and Customs and Excise oYcials
who both during recent weeks and throughout the year have made themselves available to discuss draft
legislation, consultative documents or problems that arise in practice. They have, almost without exception,
been courteous and helpful in dealing with the many issues which we have raised.

PART 2

VALUE ADDED TAX

Clause 17: Requirement of Evidence or Security

While we fully support HM Customs’ attempts to minimise the loss of tax due to criminal behaviour on
the part of certain parties to transactions, we believe that clause 17 (and clause 18) as currently drafted confer
too much discretion on HM Customs and could severely threaten the livelihood of taxpayers whose
culpability has not been established. In our view it is no answer to the suggestion that the clauses are too
widely drafted to say that in practice they will be operated in a responsible manner by HM Customs.
Taxpayers should be taxed by law and not untaxed by concession: hence the need to clarify the drafting.
Accordingly, we strongly recommend that clause 17 is radically redrafted as follows:

1. New paragraph 4(1) of Schedule II VATA 1994 (inserted by clause 17(3)) could permit a significant
delay in allowing input tax against output tax. While paragraph 4(1) currently permits HM Customs to
require documentary “evidence” of entitlement to input tax before allowing input tax or repayment of input
tax, we believe the extension of the requirement to provide any evidence should be limited to where a
repayment trader is involved.

The Bond House Systems decision (MAN/02/534) makes it clear that certain transactions that have no
economic substance do not attract input tax recovery. HM Customs merely have to provide suYcient
evidence to demonstrate that lack of substance to preclude recovery of “tax”; they do not need the wide-
ranging powers conferred by the wording of paragraph 4(1) in its currently redrafted form. Accordingly,
paragraph 4(1) should be amended to read “as a condition of repaying input tax . . . as they may specify and,
as a condition of allowing input tax to any person, require the production of such documents relating to VAT
as may have been supplied to him”.

2. New paragraph 4(1A) of Schedule 11 VATA 1994 (inserted by clause 17(3)) should make it clear that
the amount of security required to be provided is proportionate to the amount of tax at risk (as is stated in
paragraph 2 of the Explanatory Notes).

3. New paragraph 4(1A) should only authorise the requirement for security as regards future input tax
claims. As drafted, a business could seek to recover VAT and at that stage be informed that security is
required in respect of a prior transaction.

4. In paragraph 4(3) of Schedule 4 (inserted by clause 17(4)) “relevant goods or services” are not identified.
We understand that HM Customs are to put out a Statement of Practice which will indicate that the supplies
to which they wish to apply these enhanced security provisions include oil, fashion goods, computers, phones
and accessories thereto. Nevertheless, as it would be possible to extend the types of goods aVected by the
enhanced security provisions by an amending statutory instrument, we would prefer the legislation to set out
the goods and services in question.
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5. That no penalty for breach of section 72 VATA 1994 (as modified by clause 17(5)) can be imposed until
there has been opportunity for an appeal against a decision to require security. A trader could have purchased
relevant goods and, before they have been sold to third parties, be served with a notice requiring him to
provide security before he can sell them (which if he does not do so would involve a breach of section 72).

Alternatively paragraph 4(2) could be modified so that the requirement to provide security is only in
relation to VAT on supplies made after notification of the requirement to provide security.

6. That “relevant goods or services” is clarified. It is not clear whether if trader X has acquired 1,000 goods
of a particular kind of which 100 have been sold to Y that Y could be required to provide security referable
to the tax at risk in respect of X’s dealings in 1,000 goods not just the 100 supplied to Y which he might sell
to third parties.

7. That the right of appeal against the decision to impose a security requirement is direct to the High Court.
As noted above a significant requirement for security could put legitimate, if perhaps unthinking, traders out
of business: it is important that businesses have an opportunity for HM Customs’ decision to require security
to be tested before a body capable of awarding costs against questionable decisions.

Separately we deplore the reference in new section 84(4E) (inserted by clause 17(5)) to evasion of tax when
new subsection (4F) makes it clear that evasion is obtaining a sum which is diVerent to that which HM
Customs think is due to the trader. Evasion, properly used, connotes knowing deprivation of HM Customs
of tax which is lawfully due to them.

8. We suggest that clause 17(7) adds a paragraph (4E)(c) requiring Customs to prove on appeal that the
taxpayer knew or had reasonable grounds to suspect that evasion was involved. This mirrors the knowledge
test in clause 18.

9. We do not believe that the interaction of the sections 77A(1) and (10(a) works properly, as the supply
of a joint interest in or possession of telephones is a supply of services by Schedule 4 paragraph 1 and needs
to be covered by these rules but the supply of telephone services generally does not.

Clause 18: Joint and Several Liability for Unpaid VAT of Another Trader

We recommend that new Section 77A is re-drafted for the following reasons.

1. In its current form it applies to a person who knew or had reasonable grounds to suspect that VAT on
transactions already entered into or that may subsequently occur will not be paid. However, there is a
presumption (albeit rebuttable) that that person has reasonable grounds for suspecting that the VAT will not
be paid if the goods oVered to him have been oVered for a price less than paid on any previous supply of those
goods. As drafted, if A sells goods for £1,000 to B who sells them for £1,050 to C who sells them for £900 to
D, D is presumed to have reasonable grounds for assuming that VAT will not be paid. There may be many
reasons why C is prepared to sell the goods to D at that price which are not tax evasion driven. More
importantly, commercial confidentiality makes it very unlikely that D will be able to find out the terms of the
bargain between A and B and between B and C. We suggest that clause 77A(6)(b) could only operate where,
in this example, D has knowledge of the prices previously paid in the supply chain.

2. We recognise that carousel fraud involves dealings at prices which reflect that VAT is unlikely to be paid
on an earlier or later supply, but as drafted the test contained in new section 77A(6)(a) is imprecise. The test
should be by reference to the market in which they are supplied. The prices at which goods might be
transferred between manufacturer and distributor, or wholesaler and retailer are likely to be lower than retail
supplier. Bulk discounts, payment terms etc could aVect prices.

3. If the intention is that clause 77A(6) is meant to apply only to a previous supply of the very same goods,
(not diVerent goods which happen to be identical) to a customer, the drafting does not make this clear.

4. HM Customs have agreed that this provision could apply where due to the insolvency of a previous
supplier in the chain, tax is unpaid where (perhaps for reasons connected with cashflow) the insolvent supplier
has sold the goods at a price lower than that paid by a person in the supply chain. There seems to be no reason
why an innocent party should have to rebut the presumption that it had reasonable grounds for suspecting
VAT would be avoided in such circumstances and even more so if the failure to pay the VAT was by a person
to whom the goods had been sold by the taxpayer or his successor in title. We find it deeply unsatisfactory
that HM Customs have such a wide-ranging power, albeit intended to prevent fraud or evasion, but for
taxpayers to have to rely on a statement of practice and administrative guidelines governing the way in which
the clauses would be operated by HM Customs. The burden of proof should firmly be on Customs to
demonstrate dishonest evasion, not the trader to rebut a presumption. It is inconsistent that so soon after
Crown preference was abolished under the Enterprise Act, a diVerent mechanism preferring HM Customs
as a creditor is introduced.

5. We also recommend that new clause 77A(3) makes it clear that where a joint and several notice has been
served, it cannot be enforced against the taxpayer sought to be made jointly liable without an attempt having
first been made to recover tax from the person due to pay the tax. Clause 77A(2) should also provide a
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statutory right of recovery on the taxpayer (on whom joint and several liability has been imposed) against
the person who should have paid the tax.

6. We also recommend that new clause 77A(9) can only bring additional classes of goods into the ambit
of clause 77A as regards supplies made after the date upon which the draft order has become finalised (or at
least the date upon which the draft order was first tabled and adequate publicity given of it being tabled).
Otherwise there is a risk that a supplier could be dealing in goods and find a joint and several liability order
imposed on it significantly after the time at which it dealt with those items.

7. New clause 77A(4) does not operate proportionately. Suppose trader X enters into five transactionswith
traders A-E with gross output tax of £500,000 and input tax of £400,000. So the net tax at risk is £100,000.
Arguably trader E could be liable for VAT by reference to £100,000 when the net liability on the supply to
E is £20,000. The disproportionality of this may well be in breach of the provisions of the EC Sixth VAT
Directive challenge, even though Article 21 does permit joint and several liability in certain circumstances.

8. The legislation should provide that in determining whether an appeal can be made against a notice
served under clause 77A(2), the tribunal shall disregard any pending criminal hearing or prospect of a hearing
(which might substantiate a “reasonable grounds to suspect” allegation) in determining when an appeal
should be heard by the Tribunal.

Clause 22: Non-business Use of Business Property

We understand that HM Customs believe that they do not need a derogation to “opt out” of the Lennartz
decision based on the wording of Article 6.2 of the EC Sixth VAT Directive.

However we believe that to be the case only where the derogation is not distortive of competition. We
believe that a comparison between a trader who acquires an asset, uses it for limited private use in years one
to six and then puts it fully to business use in year seven-14 (outside the six year period for adjustment under
regulations 105–110 VAT Regulations 1995) and a trader who uses it for business use in years one to six and
then puts it to private use in year seven over the next seven years will demonstrate a diVerent VAT recovery
pattern which is distortive. We therefore believe that a derogation will be required.

PART 4

STAMP DUTY LAND TAX

General Comments

Although there has been consultation over the introduction of Stamp Duty Land Tax (“SDLT”),
significant amounts of the draft legislation included in the Finance Bill have not been reviewed as part of that
process. In addition, some major areas have not been addressed at all and are to be consulted on further.
These include complex land transactions such as sale and leasebacks, lease and leasebacks and property
securitisations. Transfers of land into and out of partnerships has been excluded from SDLT entirely and left
subject to existing stamp duty rules.

A new tax should not be introduced in such an incomplete form. We find it astonishing that it appears to
be contemplated that SDLT may be introduced without provisions dealing with complex commercial land
transactions. We, therefore, recommend that the introduction of SDLT should be deferred until 2004 in order
to give a proper time for review of the draft legislation and for consultation so as to ensure that when it is
introduced SDLT represents a comprehensive piece of working legislation which applies properly to all
transactions, simple and complex. In this event, SDLT could be introduced without the extensive recourse
the draft legislation makes to the use of secondary legislation to complete what is presently an incomplete
picture and to enable the correction of errors which would not have appeared in the legislation had a proper
consultation and legislative process been followed.

Whatever date is chosen for the introduction of SDLT, we recommend that detailed guidance is made
available by the Revenue to solicitors and taxpayers generally. We also recommend that, as was the case on
the introduction of corporation tax self-assessment, a “light touch” is taken to the imposition of penalties.
We would be happy to work with the Revenue to enable them to produce guidance which fully meets the
needs of our members and their clients.

We also suggest that, at least in the early years, a system of pre-transaction clearance of transactions is set
up and that, adjudication of documents not now being possible, an eYcient system of post-transaction rulings
is also established. As will be appreciated the adjudication process currently existing for stamp duty has been
essential to give parties certainty of the liability for this tax.

We would also point out that if SDLT is introduced in December 2003 this will be shortly after the major
changes to conveyancing which will occur in October 2003 under the Land Registration Act. The changes
which will be introduced by that Act when combined with the introduction of SDLT would place an
intolerable burden on solicitors.
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Land Transactions

Clause 43: Land Transactions

Clause 43(5)

The definition of “Purchaser” includes a person who is a party to a transaction even though he has given
no consideration. This is an extremely wide definition and we are concerned that this could result in persons
having a liability to tax under clause 85 in unforeseen circumstances.

If, for example, a lessee requires landlord’s consent for the grant of a sub-lease and as a result of giving
consent there is an increase in the value of the landlord’s interest (as might be the case if the incoming tenant
represents a stronger covenant than the existing tenant), this will constitute an acquisition of a chargeable
interest under clause 43(3)(c)(i) by the landlord, who will become “purchaser” notwithstanding that he has
given no consideration. If, in these circumstances, the landlord and lessee are treated as joint purchasers under
clause 103, the landlord will be jointly liable for any SDLT chargeable on the lessee even though the landlord
has paid no consideration.

It may be that it is intended in these circumstances that two, separate, land transactions would have
occurred with the result that the landlord and lessee would not be treated as joint purchasers and the landlord
would have no liability to SDLT. If so this needs to be made explicit in the legislation, perhaps by a further
sub-clause to clause 43.

We would seek clarification that in this and similar circumstances the parties would not be treated as joint
purchasers.

Clause 45: Contract and Conveyance

In view of the very wide meaning given to the word “consideration” (clause 45(3)(b)(ii)) it should be made
clear that the reference to consideration in this paragraph excludes any amount taken into account in
paragraph (i) of clause 45(3)(b). We would also welcome an analysis of how it is considered that the provision
applies to tax the purchaser under the original contract (who is not a purchaser in the sense that he does not
acquire anything except rights under the contract).

Generally examples as to how the clause is intended to operate both in the case of assignments and sub-sales
would be welcome. This is particularly so given that the example in paragraph 9 of the Explanatory Notes is
extremely confusing as a result of the references to A and B after the first line being transposed and the figure
on which tax is due by C also appearing incorrect.

Clause 46: Options and Rights of Pre-emptions

Clause 46(1) provides that an option and the exercise of the option “may” be “linked transactions”. This
leaves completely unclear the circumstances in which an option would or would not be treated as linked with
its exercise. This is particularly relevant in determining the rate of tax to be charged on the grant of an option.
We would suggest that the tax chargeable on the grant of an option should be calculated by reference to the
consideration for the option alone on the basis that if the option is exercised duty should be paid at that time
on the aggregate of the consideration for the exercise and the grant but with credit for the tax paid on the
grant of the option.

Clause 47: Exchanges

We question whether clause 47(1) is necessary given the wide meaning of “consideration”. Assuming it is
necessary for the avoidance of doubt, we question the necessity for the provisions in paragraph 5 of Schedule
4 and would be grateful to understand the purpose of that paragraph.

It should also be made clear that exchanges are not “linked transactions”.
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Chargeable Interests, Chargeable Transactions and Chargeable Consideration

Clause 49 and Schedule 3: Chargeable Transactions

Paragraph 3

The reference to a “transaction” should be to a “land transaction”.

Clause 50 and Schedule 4: Chargeable Consideration

It is assumed that where a lease is granted and no option to charge VAT has been made at the date of the
grant of the lease, the net present value of the rent under the lease should be calculated on the assumption
that no option to charge VAT will be made in the future. We would be grateful if this could be confirmed.

Schedule 4, paragraph 1

The definition of consideration is very wide and will cause many diYculties in complex commercial
situations which must be addressed in the consultation.

Schedule 4, paragraph 2

We have previously expressed the view that stamp duty should not be payable on the VAT element of
consideration. We would repeat this comment, which applies equally to SDLT.

Schedule 4, paragraph 10 and 11

We remain of the view that charging SDLT on the value of carrying out works or the provision of services
is likely to lead to considerable practical diYculty in assessing tax. We would suggest that the measure of
charge under paragraph 10 should, in any event, be on the cost of doing the works rather than their value.

As a drafting matter, it is unclear whether the reference in paragraph 11 to “works to which paragraph 10
applies” is intended to be a reference to “works of construction, improvement or repair of a building or other
works to enhance its value” or a reference to such works which fulfil the conditions set out in paragraph 10(2).
The Explanatory Notes suggest that the former interpretation is the correct one. This should be clarified.

Schedule 4, paragraph 13

The implication of paragraph 13(1) is that undertakings or other obligations in a lease other than those
specified in that paragraph will constitute consideration for the grant of the lease. As rent is not referred to
in this paragraph, the eVect of paragraph 13(3) is that on an assignment of a lease the obligation to pay rent
in the future would count as chargeable consideration. It should be made clear that this is not the case. There
may be other commercial terms in some leases, too, and we are puzzled as to why it is thought necessary to
enumerate these provisions.

Schedule 4, paragraph 15

It appears to be assumed by this paragraph that a reverse premium would only be paid on the grant or
surrender of a lease. However, a reverse premium might also be paid on the assignment of a lease. Paragraph
15 should, therefore, apply to such a reverse premium.

Clause 51: Contingent, Uncertain or Unascertained Consideration

Where the consideration for a transaction is uncertain or unascertained, the legislation requires a
reasonable estimate of the value of the consideration to be made. It does not, however, provide for the date
on which that estimate should be made. It should be made clear in clause 51(2) that the reasonable estimate
is to be made at the eVective date.

Clause 53: Deemed Market Value where Transaction Involves Connected Company

It is assumed that where the legal interest in property but not the beneficial interest is transferred in
circumstances where clause 53(1) applies, the subject matter of the transaction will be the legal interest alone,
which will have a nil or nominal value and, accordingly, no charge would arise. We would be grateful if this
could be confirmed.
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Clause 54: Exceptions from Deemed Market Value Rule

It is understood to be the intention that the distribution of land by way of a dividend in specie should be
treated as for no consideration and therefore not give rise to a liability to SDLT. One reading of the Stamp
OYce Manual suggests that the liability to stamp duty on dividends in specie depends upon the wording of
the dividend resolution and that a charge to stamp duty could arise if the resolution were expressed as a
dividend of £X to be satisfied by the transfer of the relevant property. We do not consider this to be a correct
statement of law but, in any event, it should be made clear that there is no liability to SDLT regardless of the
wording giving rise to the dividend.

Amount of Tax Chargeable

Clause 56 and Schedule 5: Amount of Tax Chargeable: Rent

The calculation of the net present value of rent is a complex matter, particularly where leases of any
significant length are involved. We would, therefore, recommend that a method of calculation in
straightforward cases at least is made available by the Revenue to taxpayers over the internet.

We question why a diVerent treatment is accorded to 999 year leases as compared with leases for an
indefinite term.

Reliefs

Clause 58: Part-exchange of Residential Property

This clause provides an exemption from SDLT on a part-exchange where the new dwelling has a market
value in excess of the old dwelling. There is no justification for restricting the relief in this way. An elderly
couple, for example, may wish to exchange their large property for a smaller one of a lower value. In these
and similar circumstances the relief should be available. We recommend, therefore, that the requirement that
the new dwelling has a market value in excess of the old dwelling be deleted.

Clause 59: Relocation Relief

This clause applies only to relocation companies as defined in sub-clause (5). However, a number of
companies supply services similar to relocation companies but would not satisfy the definition in sub-clause
(5) either where there is a relocation of employment or in other circumstances.

For example, some house-builders specialising in retirement homes out-source their part exchange
schemes, so that what occurs is not strictly a part-exchange. As a result of house builders not wishing to tie
up resources in part-exchange transactions, the “outsourcing” company would act in exactly the same way
as a relocation company falling within clause 59. However, the relocation would not occur as a result of a
change of employment and the relief in clause 59 would not then be available. The amendment which we have
proposed in relation to clause 58 above would deal with the situation where an elderly couple were “trading
down” but would not deal with the situation where the house builder was unwilling to enter into the part
exchange transaction itself and therefore introduced another company to fulfil the role of purchaser of the
relevant property in order to enable the homeowners to purchase the house built by the retirement house
builder. The ability of companies to operate with retirement house builders in this way is of great assistance
to the elderly as it provides the same ease, certainty and speed as a part exchange falling within clause 58.
Clause 59 should, therefore, be amended to deal with this type of situation.

Another area in which such companies become involved is to act as “chain breakers” where a chain of
transactions is in danger of collapse and can only continue with the intervention of such a company. The
service provided to the public is one of liquidity and mobility.

We would also note that the exemption in this clause does not appear to cover the situation where the
dwelling is acquired by a group company which is not the employer of the employee concerned, for instance
where group employees are employed by a group service company. Where, therefore, the employer is a
company, the clause should apply where the property is acquired by the employer or another member of the
employer’s group.
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Clause 62 and Schedule 7: Group Relief and Reconstruction or Acquisition Relief

Schedule 7, paragraph 3

This withdraws group relief where a company ceases to be associated within three years or in pursuance
of arrangements entered into before the expiry of the three year period. Having extended the clawback period
from two to three years we would question whether it is necessary to further extend it to include a
disqualifying event occurring as a result of arrangements entered into before the end of the three year period.

Schedule 7, paragraph 3(4)

Paragraph 3(4) uses the term “arrangements” in paragraph 3(4) as opposed to the use of the word
“arrangement” in section 27 Finance Act 1967. Does this imply that “arrangements” should be interpreted
in a manner similar to that which applies for the purposes of section 410 Taxes Act 1988. If that is correct,
does it follow that SP3/93 will apply to determine when arrangements come into existence? That statement
of practice addresses the question of when arrangements come into existence in the context of a change of
control and may, therefore, assist in deciding whether arrangements are in existence for the purposes of
paragraph 2(1) of Schedule 7. The statement will not, however, be of any assistance in deciding whether
arrangements are in existence for the purposes of paragraph 2(2)(a) of Schedule 7. Is it intended that SP3/93
will apply for the purposes of paragraph 2(1) but that SP3/98 (which relates to “an arrangement” rather than
“arrangements”) will apply for the purposes of paragraph (2)(2)(a) or will a new statement of practice be
issued?

Schedule 7, paragraph 4

Group relief is not withdrawn under Schedule 7, paragraph 3 if the disqualifying event is a transaction
which is itself exempt under section 75 Finance Act 1986. It seems, however, that if at the time of the intra-
group transfer there were arrangements for an exempt transaction to take place subsequently under section
75 Finance Act 1986, paragraph 2 of Schedule 7 would deny stamp duty relief at the time of the original
transfer. This is clearly anomalous given the provisions of paragraph 4 of Schedule 7.

It is understood that, in practice, an arrangement to carry out a transaction which is exempt under section
75 Finance Act 1986 is not treated by the Stamp OYce as causing a disallowance of relief under the provisions
of section 27 Finance Act 1967. It is assumed that a similar practice would be applied in relation to paragraph
2 of Schedule 7. It is, however, unsatisfactory, to rely on an unpublished practice and we would recommend
that legislative eVect is given to this practice both in relation to section 27 Finance Act 1967 and in relation
to Schedule 7 of the Finance Bill.

Schedule 7, paragraph 7

This paragraph contains provisions similar to those contained in section 75 Finance Act 1986. However,
paragraph 7 contains a relaxation in the conditions to be satisfied as compared by section 75 Finance Act
1986 in that the proportion of shares to be held by a shareholder in one of the companies is to be the same
“or as nearly as maybe the same” as the proportion of shares held in the other company. The introduction
of the words “or as nearly as maybe the same” is welcome given the representations which the Law Society
have made in this area in the past. The validity of these representations having been recognised we would
urge that similar amendments are made to section 75 Finance Act 1986 and in relation to section 77 Finance
Act 1986.

Clause 65: Incorporation of Limited Liability Partnership

Is this anti-avoidance provision (clause 65(4)(b)) necessary?

Clause 68 and Schedule 8: Charities Relief

The disallowance of relief (paragraph 1(3)) where a transaction is entered into for the purposes of avoiding
tax not only by the purchaser but “any other person” will introduce an undesirable lack of certainty in relation
to the application of the relief.

Clause 78 and Schedule 10: Returns, Enquiries, Assessments and Related Matters

The form of a land transaction return remains to be prescribed. We would repeat our previous
recommendation that the return should not require information to be provided which is greater than is
currently provided under the PD procedure.
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Schedule 10, paragraph 9

We would repeat the comment which we have previously made that the obligation to keep records is very
likely to pass, in practice, to solicitors, resulting in their having to keep documents for six years. In the light
of the very low margin which applies to much domestic conveyancing. If solicitors have to keep significant
records, this will have a significant eVect on the economics of transactions and is likely to result in an increase
in conveyancing charges.

Generally as regards record keeping, we recommend that guidance is issued as to the documents which
should be retained.

Returns and Other Administrative Matters

Clause 82: Loss or Destruction of, or Damage to, Return etc

It is not acceptable that if a return or other document which has been properly delivered to the Revenue—
and which the taxpayer may be able to show has been delivered—is subsequently lost by the Revenue, the
return or other document is treated as never having been delivered in the first place.

Liability For and Payment of Tax

Clause 90: Application to Defer Payment in Case of Contingent or Uncertain Consideration

Given that SDLT is due 30 days after the eVective date of a transaction, it is unreasonable that an
application to defer payment of SDLT can only be made where part of the consideration falls or may fall
more than 18 months after the eVective date. The period of 18 months should be reduced to a much shorter
period, say, six months.

Compliance

Clause 93 and Schedule 13: Information Powers

Paragraph 35 seeks to define the term “subject to legal privilege”. In our view, no definition of legal privilege
is appropriate. The decision of the House of Lords in Morgan Grenfell and Co Limited v the Special
Commissioner [2002] STC 786 that legal privilege is a fundamental human right long-established in the
common law obviates the need for a definition. The definition provided cannot, as a matter of law, restrict
the general meaning of privilege, and we do not believe that it is intended to extend it.

Application of Provisions

Clause 104 and Schedule 15: Partnerships

Under paragraph 6(2) of Schedule 15 liability for SDLT may fall on a partner who joins the partnership
after the eVective date of the relevant transaction. This is inequitable.

Clause 105 and Schedule 16: Trustees

The same point arises under paragraph 5(3) of Schedule 16 in relation to trustees as is made above in
relation to partners.

Clause 106: Persons Acting in a Representative Capacity etc

This clause makes a personal representative responsible for discharging unpaid SDLT of the deceased.
While such a provision may be appropriate for income tax, it is not appropriate in the case of a transaction
tax. SDLT payable is respect of a transaction by the deceased should be treated as a debt of the estate in the
same way as a penalty is treated under paragraph 4(b) of Schedule 14.
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Supplementary Provisions

Clause 108: Linked Transactions

We have previously commented that this definition is too wide and remain of this view. See also our
comments above in relation to clause 46 and options.

Clause 109: General Power to Vary this Part by Regulations

We have referred in our introductory comment to the unacceptable extent to which it appears to be
envisaged that supplementary provisions and amendments may be made to the legislation by secondary
legislation. This would not be necessary were a proper consultation and legislative process to be carried out
before the introduction of SDLT. If this is not to be the case with the result that powers as wide as provided
for in clause 109 are necessary, we would recommend that those powers should at least be limited in time so
as not to be exercisable after, say, 1 April 2005.

Final Provisions

Clause 124 and Schedule 19: Commencement and Transitional Provisions

The press release IR 55/03 suggests that a transaction eVected in pursuance of an option granted before 16
April 2003 will be outside the scope of SDLT. However, the eVect of paragraph 3(3)(b) appears to be that if
an option granted before 16 April 2003 is exercised after the passing of the Finance Act 2003, completion of
the transaction will fall within the new regime. This is contrary to the press release and should be corrected.

May 2003

Examination of Witnesses

Mr Edward Troup and Mr David Lewis, Law Society of England and Wales, examined.

is if you can get a word in between us arguingChairman
amongst ourselves.

533. Mr Lewis, Mr Troup, thank you very much. I (Mr Lewis) We will do our best.
saw you sitting there so you have at least some vague
notion of what we are doing and what a bunch of
pussycats we are when it comes to asking questions. Lord Shepphard of Didgemere
Clearly you have had an indication of the general line

536. You probably heard the debate onof questioning. Are you both lawyers?
consultation, so I will not repeat the question. Can(Mr Troup) My Lord Chairman, shall I introduce
we have the English version of the answer?ourselves?

(Mr Lewis) You can indeed. Our experience was
534. That would be very helpful. that the consultation did seem to be, and I think was,
(Mr Troup) I am a partner at Simmons and a genuine attempt to obtain our views and the views

Simmons. David is a partner at Allen & Overy. I am of the other representative bodies so as to achieve
Chair of the Law Society’s Tax Law Committee and workable legislation which from the Revenue’s point
David is on the committee with responsibility for of view got them what they wanted and from our
Stamp Duty, which is why he is here today. I would point of view produced something we could actually
just say by way of opening comment that I apologise apply in practice, that solicitors could operate and

that taxpayers could understand. It was a very usefulthat we did not get anything to you until extremely
exercise. However, even at the outset when we heardrecently. This was nothing to do with your Clerk, this
the proposed timetable at the first meeting wewas entirely the fault of the Law Society, for which I
said that we thought that the Revenue hadapologise. We will aim to be brief in our answers. We
underestimated the task that was ahead of them, thathave heard what the Scots have said and by and large
we did not think that it would be possible by thewe agree with most of it. I would also say that the Tax
Finance Bill 2003 actually to have drafted legislationLaw Committee very much welcomes this initiative
which would deal with the introduction of a new taxof yourselves in looking at the Finance Bill. We think
of this sort. I am afraid that is precisely what hasthat any additional scrutiny of the Bill in Parliament
happened. The evidence for that is we haveis a good thing. Equally, I do recognise the
legislation now in the Finance Bill which does notconstraints under which you work and in particular
contain some of the most crucial parts of theI thought Lord Barnett’s comments about the
proposed new tax. In particular, the complexdiYculty of determining what was an issue of
transactions have always seemed to us an extremelyincidence and what was not is an acute point which is
diYcult area and we have seen nothing in legislationvery diYcult. I hope that we will find some comments
on that front. The other evidence is that originally itwhich you can use in your report or elsewhere.
was intended that there would be a charge on

535. That is most kind of you. You heard me also property owning companies and, in fact, I assume
that is where the Revenue thought the greatestsay that we expect both of you to join in, please. That
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Lord Shepphard of Didgemere contd.]

increase in revenue for the Revenue would arise but yield on leases or not, and that is a question you
might ask, which actually could be introduced just asthat has been abandoned because, I suspect, it was

just found, as we anticipated and warned them, too well into Stamp Duty on a temporary basis anyway.
Apart from that, I think the answer to your questiondiYcult to do in the time available. Partnerships have

been found too diYcult to deal with, so they have is that there would not be any significant diVerence in
the tax yield and there might actually be slightly morebeen left out of Stamp Duty Land Tax and have been

left all by themselves in Stamp Duty. There is this because I have no doubt that the introduction of this
tax is going to cause quite a lot of inadvertent lossenormous power taken to legislate through

regulation, which eVectively means that having because of the practical problems of applying an
entirely new tax in a very short time. I would hopeenacted the Finance Bill, having got the Finance Act,

we just continue as before. So although our that your Lordships will press, if you are able to, for
a postponement of this tax.experience was that this was a very, very good eVort

at consultation, better than anything I had ever come Chairman: That gets us very close to the line of
across before, the Revenue went into it in good faith where our remit ends. At least we can reflect on that.
and we went into it in good faith, for whatever the
reason the amount of time made available for
introducing a brand new tax like this was never going Lord Newby
to be suYcient, and that is precisely what we have

539. I wanted to take you back to yourseen.
introductory comments. You made a comment thereBaroness O’Cathain: I was going to follow up the which I do not think other witnesses have madepoint that Mr Troup made when you asked whether about the language of the Finance Act. You say thatthey agreed with the evidence that was submitted by the draftsman had reverted to the old style ratherthe Law Society of Scotland. Instead of us going than the tax rewrite style. We had a number ofthrough all of that, can you tell us where you disagree debates in this House about the tax rewrite proposalwith them? and Lord Howe of Aberavon spent a huge amount ofChairman: They are sitting here still. time, along with others, getting this right. I does seem
on the face of it, as you say, an extremely
unsatisfactory step that the language and the method

Baroness O’Cathain of drafting has reverted to a previous style when I
thought there had been agreement that from now on537. I know. I did look.
Finance Bills would be in the rewrite style rather than(Mr Troup) I did not actually take any notes. I was
the old style. That is your view, is it?referring to some of the comments on VAT, so

(MrTroup) This is a very summary comment here.perhaps we should come back to those.
Can I ask David to make some comments about the

538. But not on Stamp Duty? Stamp Duty Land Tax style.
(Mr Troup) I think on Stamp Duty we are as one. (Mr Lewis) In fact, the Stamp Duty Land Tax has

I would just echo what David said about the way the been done in a reasonably clear manner. We have not
legislation has come in. It is a theme which is also seen the complicated bit. It is sometimes easy to do
relevant to VAT. There is a growing sense that the the easy bits in simple terms but sometimes a bit more
publication and enactment of legislation appears an complicated to do the complicated bits, so we have to
unwelcome distraction to the real business of reserve judgment to some extent. In general terms I
Revenue, Customs and to the Government more thought that a good eVort had been made there on
widely in trying to raise tax. It is a distraction because the Stamp Duty Land Tax provisions. I think
they are out there trying to raise tax but, Edward’s comments were directed to other areas.
unfortunately, it is what underpins taxation and the (Mr Troup) We recognise during this period when
ability to raise it, and certainly our profession in not all the tax law has been rewritten that it is diYcult
trying to apply the law and uphold the law does to introduce new provisions. What particularly irked
regret very much the way that the parliamentary us was Schedule 22, which is something like 50 pages,
process is being sidelined. David referred to Clause which not only comes in and amends a rewritten Act
109 and we think it is not much short of a disgrace to which came into force only nine days before the
eVectively say “We have not got time to get this all in Budget, the Income Tax (Earnings and Pensions)
now, so we will reserve the power to go on legislating Act, but does so in a way which only nods towards
after the Bill has been enacted in order to get this the rewrite by suggesting at the beginning of each
done in time”. I am sorry, but if it was not possible to section that there is a nice purposive phrase which
get it done in time it should be put back. In response describes what this section does, but the draftsman,
to the question you put to the Scots, and in a sense who I understand may not have been leading
echoing the point David made, I would say that the rewriter, then lapses into his old habits, so we have
real revenue raiser here originally had been the got 50 pages torn and bleeding thrust into a newly
indirect charge, so I do not think that putting this rewritten Act which is what we find most
back to, let us say, 1 April 2004 so that the full unsatisfactory in this Bill.
legislation could be included in next year’s Finance
Bill would have a material eVect on the tax yield
because most of the revenue raisers in this tax are

Lord Oakeshott of Seagrove Baymeasures which are eVectively mirroring provisions
brought in for Stamp Duty, the old existing tax now. 540. Just a quick factual point relating to the

question of whether the delay could lead to a loss ofThe possible exception is the new Lease Duty where
it is not clear whether the new duty does increase the revenue. I think, Mr Troup, you said you had to ask
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whether these were intended to raise revenue and it is concerned about is to make sure that we have
made quite clear in Budget documents it is going to something which we can actually operate and that
raise, I think, £200 million to £300 million a year people understand. I am not saying it is so novel that
extra. That is clearly stated. you cannot get it right, I think you can get it right,

(Mr Troup) Thank you. there is no doubt about that, just that it takes a little
bit longer than has been allowed.

(Mr Troup) I am not sure I wholly agree that you
can get it right. The problem with Stamp Duty wasLord Wakeham
that it was a duty on documents and the reason it was541. In your written evidence that you have sent
becoming diYcult to collect was it was possible to doyou talk about pre-transaction clearances. We have
things without documents or with documentshad others who have told us, indeed we were talking
overseas or in diVerent ways and it was clearly anto the Scots, about the diYculties of the Stamp Duty
inappropriate way of raising tax in the 21st Centuryand so on. Do you think that is a runner? Do you
and it was, therefore, right to reform it. What isthink they ought to do that? Do you think the tax
wrong with the tax that is proposed, and I fear this isman would be prepared to contribute to the cost of it
well outside this Committee’s remit, is that it doesif they could get clearance and had to pay the
away with the concept of documents but it still triesappropriate fee to get the clearance?
to tie the tax to the concept of a land transaction. As(Mr Lewis) I think there would be room for
you have heard from the Scots, and the position in apayment for pre-transaction rulings, and possibly
sense is no diVerent in England, defining a landpost-transaction rulings as well to some extent, but in
transaction is an extremely diYcult thing to do. Yougeneral terms in particular I am concerned that it is a
can identify a flow of money, you can identify annew tax, new concept, and I would have thought
accretion of value, but defining a land transaction iseverybody who applies this tax is going to need all the
a very hard legislative task. There are a lot of otherhelp they possibly can just in making sure that they
ways to raise tax on property. You could have got itcomply with their statutory obligations. I can
through eVectively the cash flows under the rents inimagine a situation where in the early years you could
a role like VAT charges tax eVectively on the value ofhave pre-transaction rulings and post-transaction
the flows. You could have got it on an annual chargerulings for which there was no charge.
like a business rate. The Government has chosen to

542. You would leave the rest long-term to see how go down a route which in a sense is a rather
it goes? unsatisfactory compromise between not taxing on

(Mr Lewis) To see how it goes. Again, and this documents but not taxing on cash flows either. It has
perhaps comes on to one of the other later points, in created a very hard definitional task. I am not sure I
relation to penalties and interest one would hope that completely share David’s optimism that this can be
as an administrative matter in the early days there is got right, but is it going to be got as right as it could
going to be a lighter hand, a more lenient hand, on be in the next few weeks? I think the answer to that
charging penalties and interest when people are is definitely no. Could it be got as right as reasonably
going to have quite a diYculty in getting to grips possible in about ten months? With a bit of goodwill
with this. I think the answer to that is yes.

543. Would this help in dealing with the absolutely 545. Before we proceed could you clarify one thingclear question that has been put to us about the which arose from the Scots and left me a littleuncertainty of evaluating what a lease is where it is confused. One concept of getting it right is doing thebased on turnover and things of that sort?
best you can in the circumstances and, having saidPresumably that will have to end up by making a
that, you say the only other way we can get it betterreasonable estimate. Pre-transaction clearance
is to apply it and see what kind of cases arise. Do youwould presumably help.
accept that the latter would be intrinsic of any(Mr Lewis) It might help. The diYculty in those
novelty no matter what you did, that doing all theexamples, and I agree with the diYculty about them,
work you did a priori you would still have to learnis that actually agreeing a value in that sort of
from experience? I think that must be the case.situation in advance is going to be quite a diYcult

(Mr Lewis) I think it is the case. In fact, ourexercise.
original proposal to the Revenue was that the
legislation should have a reasonable introduction
date but that we should run trials with solicitors andChairman
anybody else who wanted to get involved to try and

544. Could you just say a bit more about the apply the legislation for six months, say, so that
novelty aspect. Is this tax so novel that until it was anything could be sorted out in that period with a
announced for the consultation no-one you know of, view to actually having it working at the relevant
economists, accountants, lawyers, ever thought that time.
there would be a tax of this sort?

546. The sorts of cases that the Scots described,(Mr Lewis) No, I do not think so. It has got
and we have had others, are of complexity and untilsimilarities to Stamp Duty Reserve Tax. It is possible
you actually get a real one you will not be able to sayto have a tax on transactions and, to be honest, I
what ought to be done. Once you have seen the realcertainly do not think that we object in principle to
one, or more than one, then you get the hang of it. Ithis tax. Stamp Duty has been crying out for reform
do not mean just you as lawyers but the other side asfor many, many years and it is a point the Law

Society has made over and over. All we are well, the Customs people.
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(Mr Lewis) I think that is right but, on the other (Mr Lewis) I was not on the Lease Duty
Committee but I would be astonished if they werehand, and indeed you can talk about things

indefinitely, we all know that, you have to allow a not.
reasonable amount of time to get to the point where (Mr Troup) I think so.
you have a system which is reasonably workable, 552. There has been no consideration of this?although it will take a lot of interpretation.

(Mr Troup) I believe that the Revenue have beenUnfortunately I think we have not even got to that
thinking about this very hard. I would not suggestpoint.
that the Revenue have been doing nothing and

547. You take the point I am trying to get to. twiddling their thumbs, they have been thinking
(Mr Lewis) Yes. about it very hard, but it has proved, as we predicted,

extremely diYcult. They have had to focus on getting
the core of the legislation out for the Finance Bill and

Lord Shepphard of Didgemere such thinking as they have done on these other topics
has not yet seen the light of day in the shape of any548. I was going to go back to your point about
firm policy proposal or any firm legislative proposal.when is a transaction a transaction. Some of our

witnesses have said it would pick up some of the 553. What would happen in such a case where
financial instruments for securitisation and that type taxes are charged and the basis of the tax is not
of thing but it was not very clear whether that had known by either the Revenue or possibly even by the
been fully thought out. taxpayer?

(Mr Troup) Indeed, conversely, a transaction in (Mr Troup) I think that with retrospective
land can be not a transaction in land because in legislation there is no liability. Our concern is that the
reality it is a financing and that is one of the areas drafting of the basic charging provision is so wide
which has left the consultation, but potentially it is potentially that commercial transactions which are
very damaging not to have this clarified before the not intended to be caught will in fact be subject to
date on which the tax comes in. liability and taxpayers will eVectively be unable to do

the transaction or unable to do the transaction
without some sort of approval or confirmation from

Lord Sheldon the Inland Revenue that they intend to bring forward
legislation to make sure that tax does not arise.549. You say in your document that no legislation

has yet been published dealing with the complex
transactions. How much do you expect further
clauses to be added to the Bill to deal with complex Lord Barnett
transactions? It could be enormous. You could be

554. You mentioned the word “regulation” and, asfaced with a situation where people will be taxed on
you know, under our remit we cannot discussionmatters that are not in the Finance Bill at all.
regulations that aVect the incidence of tax. You(Mr Troup) Yes.
mentioned a number of administrative problems but(Mr Lewis) I think what is not clear at the moment
how do you feel about regulation? Do you mean byfrom what I have read is whether it is certain that this
“regulation” the correction of administrative errors?new legislation, the legislation dealing with complex

(Mr Lewis) I think there is scope for regulationland transactions, will actually come into eVect on 1
certainly. One of the diYculties with a new tax is thatDecember at all, assuming we stick to 1 December, or
if, as is the case, one of the areas which is left towhether there will be a period when people will be
regulation is the form of the land transaction returndoing transactions on the basis of the basic
that actually could be a very important element, inlegislation we have got now and then with the
particular for solicitors, as to what sort ofcomplex land transactions to be dealt with in the next
information needs to go in there. In the originalFinance Act. I am honestly not sure what the
consultative document it was suggested that theintention is but it does seem an extraordinary state
amount of information that one would have to put inof aVairs.
was very considerably greater than the information

550. Have there been discussions about the kind of that previously had to be supplied. To that extent I
complex transactions that need to be covered by think that is something which, although regulations
legislation because you say that there are these often deal with returns and forms, is something that
matters on a number of these matters and you need it would have been much more satisfactory to have
clauses and sub-clauses dealing with them? seen dealt with in the Finance Bill itself.

(MrLewis) Yes. The consultative process involved
555. They often make mistakes on the amount ofa number of diVerent committees looking at diVerent

stuV they put in or do not put in, as you know.aspects of the new tax and there was one dealing
(Mr Lewis) One would have to say that, again, it isspecifically with complex transactions, so there

an indication of the fact that this is notwould have been a series of discussions about the
comprehensive legislation that really the Revenuetypes of areas that needed to be covered and I suspect
have recognised that they will have to make space inthat those discussions indicated that there were such
next year’s Finance Act to correct what is not right indiYculties in those areas that it was not possible to
this one.produce anything in time for the Finance Bill.

556. It happens all the time.551. There is this case of where a lease is covered
by adjustments to the charges based upon turnover. (Mr Lewis) It does happen all the time but we do

not normally have it confirmed in advance.Were these matters discussed with the Revenue?
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which it may be possibly to do under existing lawLord Wakeham
without incurring a charge for Stamp Duty. The557. I have listened in these diVerent sessions to existing law is not very explicit on this but because weexpert professional advice telling us how complicated have a duty on documents it is possible to engineerall this legislation is going to be with slightly mixed quite a lot of transactions without paying duty, notviews. Somehow I think they are going to survive in in the sense of trying to avoid the charges, but achievespite of it. What I am interested in is this area of a financing transaction without triggering a chargeStamp Duty where I read the comment on the serious which would otherwise apply on sale. Because thispossibility that things that would otherwise have charge is potentially much wider, the opportunitieshappened simply will not happen. Complicated for ensuring that what would otherwise be atransactions, putting transactions together, some of financing transaction (say, in a lease back or morethis is really going to change the nature of the way the complicated securitisation transaction) is completedworld is, is it not? without incurring a tax, without an explicit(Mr Lewis) Certainly in the short-term that is acknowledgement in the legislation, a specific carve-bound to happen in the sense that unless we do out for financing transactions, it will not be possible.get clear legislation in these complex areas the If either of our firms are advising lenders, thevast majority of straightforward conveyancing financiers, we will not allow the transaction to gotransactions will obviously just go on as before, but ahead unless security for that duty is put down on thein the complex area people will hold back unless they table or it is actually paid, and until we have certaintyhave certainty because charging four per cent on that there is no tax due in those circumstances it willconsideration turns a good commercial deal into a have a significant eVect on the willingness ofbad commercial deal and they just will not happen. If financiers to do those sort of transactions.the legislation actually comes out even in a form (Mr Lewis) I would agree with that entirely.which is clear but charges tax where none, one would

Lord Oakeshott of Seagrove Bay: If it is very clearhave said, commercially should be charged then,
in the transaction that the economic interest isindeed, transactions will not happen which
changing then you have to pay Stamp Duty. That ispreviously would have happened.
what the Government is trying to get in terms of the
coverage.

Lord Shepphard of Didgemere

558. I presume there is nothing in what we are Lord Newby
about talking about which alters—this is probably 561. On these complicated transactions, at thethe wrong legal term—the residency of a transaction? moment there is complete confusion as to what is inHaving said that, if some of these complex the Government’s mind or the Inland Revenue’stransactions will be multinational, are we putting our mind as to whether they should be caught or notlegal profession or our accountants or our property caught. You read the Bill and you cannot tell. Whatspecialists at a disadvantage? process do you think the Revenue is going to follow(Mr Lewis) There was a concern initially in the that is going to produce some certainty and by when?sense that transactions between non-residents are What happens next?chargeable under this legislation, however, as far as (Mr Troup) As I understand it, the consultativeI am aware, there is no way of collecting the tax, and committee which was meeting to discuss this, whichthere was a concern at one stage, which the Revenue convened before the Budget and talked about thehave assured us is not a concern, that solicitors acting sort of transactions which gave concern will bein those types of transactions might themselves incur reconvened. There may be meetings fixed alreadysome type of liability. The Revenue have assured us which will try to identify with more precision the sortthat that is not going to be the case. Personally I still of transactions that we should not be subjecting tohave a concern about any tax which purports to the full rate of duty or even those that we should becharge itself in circumstances where it cannot be subjecting to the full rate of duty, and an attempt willcollected, but I do not think that there would be a be made to legislate for those categories ofdisadvantage arising to solicitors or UK advisers. transaction. Of course, as with any definition in tax,

559. Otherwise you would get really worried! there will be grey areas. At the moment we have not
(Mr Lewis) We would have certainly made the even got a broad indication of what transactions

point. should be in or out.

562. On the assumption that agreement can be
reached, can those types of transactions be specified,

Lord Oakeshott of Seagrove Bay in your view, in secondary legislation, ie, by the time
the tax comes in at the beginning December, or will560. I am getting a bit lost, I am afraid, as to
it have to wait until the next set of primary legislationexactly what transactions you are talking about or
next year?not talking about, and we are about talking property

purchases here. Mr Troup, I think you said that you (Mr Troup) The Bill contains clause 109 which
gives power by regulation to do almost anything. Itfeared that there would be normal commercial

transactions that would be caught for tax that should is technically possible to have discussion, identify the
categories, write the definitions, and it is possible tonot be, or words to that eVect. Can you tell us what

sort of transactions you are talking about there? legislate by 1 December. Our concern is that is a
relatively short time with the summer and everything(Mr Troup) I am concerned principally about
else, but it is possible.transactions which are in essence finance raising

which may want to be structured in a way which Chairman: I think we ought to move on. Can I
make a remark. One thing that we discovered theinvolves an actual transfer in property interest
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Cabinet was not short of was lawyers, including lots We think in terms of the drafting, as David has said,
that this is quite well written. If an intelligent personof Scots. What it seems to be short of is economists

and accountants. I am therefore very puzzled that we sits down with the Finance Bill they can actually
understand it. It is not badly written. There are ashould be having this kind of argument considering

how many Ministers are not exactly untrained in number of points here in relation to Stamp Duty and
complexity which you should keep separate.what we are talking about.

Lord Oakeshott of Seagrove Bay: Perhaps
565. That upsets me because I have to tell you thatcommercial lawyers they are short of. I do not see

most of our economists are out of work.much evidence of that.
(Mr Troup) I did refer to the Stamp Duty LandChairman: Certainly if there were economists

Tax because it is reasonably self-contained, whichthere would be no problem at all?
the rest of tax legislation is not.Lord Sheppard of Didgemere: We would wait

another ten years for the legislation. 566. Let’s go on otherwise you will be here all
Baroness O’Cathain: None of us would agree. night. Can I take us to the other side of things. Again

when we were speaking to the Scots I asked them if
they would like to kick oV with any main points and

Chairman then we will come back to develop points that
interest us.563. Can I ask you before going on to the next

(Mr Troup) I will not add much to what the Scotstopic, are there any points that we ought to have
have said on this because there has clearly been lotsasked you about in the Stamp Duty area that you
of discussion. I would say that we recognise there iswanted to make?
a need for action in this area. The principal cause of(Mr Lewis) There is probably one point which is
our concern, which is again something identified byparticularly relevant to the solicitors and which again
the Scots, is the power this gives Custom and Excise.goes to the start date. I am thinking here of not
When you unpick all the detail of clauses 17 and 18necessarily the large city firms but the vast majority
this is eVectively a shift in liability from the taxpayerof conveyancing solicitors. There are changes being
to a third party, to someone with whom he has doneintroduced to conveyancing through the Land
business. We believe that when you do that it requiresRegistration Act which comes in in October and to
not a lower standard of proof but a higher standardhave those changes combined with the introduction
of proof than when you are collecting the tax fromof this tax is going to make things very diYcult for
the primary taxpayer. We do not, I am afraid, havesolicitors. I think the other area of concern is that the
any real confidence in Customs and Excise. TheirLaw Society tries to train solicitors when something
record of administrating discretionary powers isnew like this is introduced, and indeed the Revenue
somewhat dismal and we think this is giving them farhelp with that, but again because, of course, large
too much discretion with inadequate scrutiny. Wesections of the new legislation are missing, it is very
certainly agree for the hard cases we have seen thatdiYcult to train people on what you do not know
these people should be pursued because they areyourself, and again the 1 December start date is
dodgy, as somebody said, they are “guilty”, but wemaking that particularly diYcult for lawyers and for
do not think the way this has been done has gotthe Law Society.
adequate safeguards and we are not happy with the

564. I meant to ask one other question. I will ask extent with which it gives discretion to Customs
you it and I hope the answer is yes. One part of our and Excise.
remit is simplicity and clarity. Do I understand that
what you are saying just on this specific tax is that if
you were a businessman in this area you would have

Lord Barnettno hope at all of understanding how this aVected you
without legal advice? In other words, if you were a 567. Assuming I can aVord to come to you as
business man and you simply said, “I am running this lawyers, being aware of the amount per minute you
business, I really ought to know what this is about”, are charging —
the answer is you would not have a chance? (Mr Troup) Not this afternoon, I am afraid.

(Mr Lewis) I do not think you would really have a
568. To get free advice this afternoon is verychance, no.

helpful! As you will almost certainly be aware, the(Mr Troup) Let me answer that. I do not think too
information I have received is that there are people inmuch should be read into that. Without any
the mobile phone industry, for example, who are nodisrespect to businessmen or anyone else, tax law is
longer trading even though they traded to acomplicated because life is complicated. We at the
substantial degree last year because of the joint andLaw Society do not go on about complexity because
several liability and all the rest of it. How would youwe recognise that a lot of things which are necessary
advise those people?and businesses ask for in order to make their life

better, to make the taxes fairer, if I may use a word (MrTroup) That is not an easy question to answer.
They have probably done the right thing. Whetherthis Government is fond of, actually make the tax

laws more complicated. We are not pleading for they have done the right thing because they were
dealing at the margins of the law and should not havecomplexity because it creates us work, there is plenty

of work for us anyway, but, equally, I would not say been trading or whether they have done the right
thing because they are faced with an oppressivethat this tax, given the policy base on which it started,

is any more complex than VAT, Corporation Tax power which subjects them to an unjust liability, I
cannot say, but if they are being subjected toand Capital Gains Tax. Complexity is a fact of life.
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oppressive power without justification I would tell Chairman
them to come round and talk to yourselves.

571. This is very much a House of Lords typeChairman: That is our division bell again. I think
question. It is exactly the sort of thing that exercisesthey are just trying to ruin our Committee. We have
their Lordships enormously, particularly the notiongot to go away for another seven minutes.
that in a sense you are liable for something you hadThe Committee suspended from 17.33 to 17.41 for a no connection with at all, the long chain situation,division in the House. which I am trying myself to think through because I
make the assumption that maybe Customs actually
know what they are doing. At least I would like to
start from that position. You buy a computer, and letChairman
us assume the fraud occurred on VAT on the fan, it
is quite likely I would not even know the computer569. Let’s get back to work. I am not sure whether
had a fan, let alone anything else. I cannot see howyou had finished, Mr Troup.
through any logical analysis you can put up a case to(Mr Troup) I think I had finished my answer. I am
say that I ought to have known. I do not regard thatnot sure if I am allowed to ask Lord Barnett a
bit as anything to do with me. In your judgment,question as to whether the person he know falls into
what would lead someone to say that you ought tothe first or second of my categories.
look at that part?

(Mr Troup) Do you mean what test should be
applied to determine whether the person buying the
computer should be regarded as somehow complicitLord Barnett
in the fraud of his supplier?

570. Could I follow it up with one brief question Chairman: No, no, I have no diYculty with the
which relates to an answer we got from our previous immediate supplier problem. Well, I have diYculties
witnesses. One of the possible solutions we have been but at least I can see the logic. Let us assume that it
told about was in this circular situation where there was the man who made the aluminium that went into
is fraud in the middle that the person paying over the the computer, as far as I can see, that would still be
VAT should pay it directly to the Treasury, and one part of the supply chain. Let us assume you are a
of the reasons, which sounded very sensible, was the retailer who buys a computer to use in your small
argument that the other trader paying the import tax retail business. How on earth you would have any
would not be able to repay it. Surely you could allow knowledge of the technology of that fan? My reading
for that as well? of the Bill is, yes, if there was a fraud connected with

(MrTroup) Can I pick up on that. That is the point production of metal—
I think I disagreed with in some of the comments that
were made previously. The whole point about VAT
is that somebody who is in business charges VAT on

Lord Sheppard of Didgemereeverything he sells. He does not have to identify
whether he is selling it to a consumer who will pay the 572. It might not be a fraud, it could be the persontax or to a business user who will pay it and then had gone insolvent.recover it. That is the whole principle of VAT. It did (Mr Troup) The person knew or had reasonableaway with the old purchase tax, which of course grounds to suspect that some of the VAT had notsuVered from that deficiency. So to move from that been paid? I think that Customs and Excise wouldtowards a basis where you diVerentially decide in say, with some justification in your case, that could
relation to some suppliers the supplier will not pay not apply simply because no body of commissioners
VAT but the eVective purchaser, the business, will or appeal tribunal could say in that example there
pay it, although he would not pay it because he would could be reasonable grounds to suspect that VAT
have credit (it would be like importing the account had not been paid. I would not be too concerned
for the VAT but immediate recovery) and that about that. Our concern is the situation where there
undermines the whole process of VAT. It is not to say has been a fraud by the direct supplier and there has
that you cannot create a perfectly workable VAT been a certain amount of carelessness and negligence
destination-type tax along those lines, but it was a but not amounting, in our view, to culpability, and
very diVerent tax than the one we have at the making that person liable for the tax, eVectively
moment. I think reference was made to the Gold penalising him disproportionately for what may be
Scheme which did operate in a very limited field for no more than a bit of carelessness. It may be it is a
some years along these lines to deal with fraud, but situation where he was not careless, he may have
I have to say my response to these provisions is that been reasonably careful but Customs and Excise,
Customs and Excise are looking in the wrong place, have very considerable powers and appeals are very
they are not collecting tax eVectively from people diYcult to fight. The appeal has to go to the
who are genuinely making supplies and who should commissioners who do not have the power to award
be paying the tax and they are looking elsewhere to costs. EVectively, if Customs and Excise take against
collect the same amount of tax. I know they are you on this, you are going to be subject to a
devoting more resources to general enforcement and significant degree of cost to fight them. Our concern
I would encourage them to go on doing that, not to is where there is a degree of carelessness, there will be
look around for somebody else who happens to be in disproportionate penalisations through clause 18
the vicinity at the time the illegality took place, which and, secondly, in cases where Customs and Excise

simply get the wrong end of the stick, as I said before,I think is our main objection to both these clauses.
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which they do quite often, it is likely they will be therefore the main emphasis would in practice be on
your immediate supplier?penalised. It may be that this is Lord Barnett’s case.

Chairman: But you are still looking at the (MrTroup) I think so because anyone who deals in
immediate supplier. What intrigues me is the business is always at risk that the Revenue
additional bit of the Bill, the long supply chain bit, authorities might get it wrong in relation to his aVairs
that must be in for a reason, it must have a purpose. and we cannot eliminate that risk. What we want to

make sure is that the extent to which he is penalised
is, as far as possible, proportionate to the degree of
his oVence and to the extent that Customs and ExciseLord Barnett
or Inland Revenue make a mistake, the chance of

573. Those are the ones doing the fraud. making a mistake is minimised and his ability to get
(Mr Troup) You are slightly testing my knowledge out of that mistake and to appeal against the decision

of exactly how this works but I thought that is as swift and cheap for him as possible. We do not
“reasonable knowledge or suspicion” had to apply to think these clauses achieve that.
the supply chain, if there was a supply chain.

Lord Wakeham: Let me ask you about this:
somebody puts two or three phony companies in the

Lord Sheppard of Didgemerechain and then the eventual one at the end of the day
says, “It was not me, it was somewhere down the 577. I have got a question in that area. It is likely
line”, and you can see how the Revenue would need that it is just me who does not understand this issue.
to protect themselves in an obvious anti-avoidance At the present moment this set of regulations or law
case, so they have got to have some powers in that and regulations applies to computers and telephones
direction. and allied components, et cetera, et cetera, et cetera. I

am concerned about how that could creep into other
categories, whether it can be done by regulation or

Chairman whether it involves primary legislation, I am still not
clear about that.574. So you are saying we should not fuss toomuch

(Mr Troup) I think in our comments on the Bill inabout the long supply chain?
our general memorandum we have made exactly that(Mr Troup) Absolutely, it comes back to my
point. We are concerned that this is the thin end ofopening comment. It is not an attempt to get people
the wedge. I do not want to be too alarmist about itwho in a sense were conniving in some way in the
but you have to say why if I pay my builder and Ifraud but the degree of protection and degree to
have a pretty good idea that he is not paying his tax,which it switches the burden of proof and the test of
should the Inland Revenue not come and ask me if heculpability too much in Customs and Excise’s
does not pay his tax? There is an issue as to the extentfavour.
to which as a general point liability for one person’sLord Wakeham: We draw from what you say that
payment of tax should be visited on someone elseif they go along this line then the taxpayer ought to
who is not assisting him in that fraud.be able to get his costs if he wins?

Lord Sheppard of Didgemere: It is a fundamental
point.

Lord Barnett

575. We are not dealing with a single person Chairmantrading, buying a computer or mobile phone, we are
dealing with wholesale fraud in the chain. That is 578. We talking about joint and several liability
why the Inland Revenue have been losing hundreds now. Are there plenty of other examples of that in
of millions, if not more, and that is why they are English tax law?
introducing this legislation. (Mr Troup) No.

(Mr Troup) Again, we understand the problems
579. This is itself unusual?and are sympathetic to the problems; we are just
(Mr Troup) There are quite a few in relation toconcerned. In response to the question you put to the

economic groupings of companies, there are a lot ofScots, we have proposed some amendments. It is
instances where if you elect for group treatment or ifquite diYcult to deal with this without rewriting all
you happen to be a group of companies, which is inthe law. As a small plug for our publication we have
a sense one economic unit, there is joint and severaltaken all of our comments in the Law Reform
liability within that group. There are a number ofmemorandum and translated them, as far as we can,
instances where shareholders can be made liable forinto amendments.
the tax debts of their companies, but apart from thatLord Barnett: We have got that. We are not short
they are unrelated parties.of reading material.

Chairman: This seems to be a completely diVerent
phenomenon, your word was “unrelated”.

Lord Oakeshott of Seagrove: It is a form of
Chairman collective punishment.

Chairman: Some of us who believe in punishment576. To go back to Lord Wakeham’s point, you
believe in collective punishment.feel that they can deal with the multiple level fraud,

which is the way you describe it, without protecting Lord Oakeshott of Seagrove: It is an important
point.the honest business man in the long supply chain and
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think it is a question for Customs and Excise and theChairman
Revenue to answer.580. Anything more on that?

Chairman: You are, if I may say so, taking a(Mr Troup) Our answer on that is that we cannot
balanced view. What you are saying is when mostthink of any other. If we do we will come back to you.
businesses are able to do it without a lot of trouble itChairman: That would be immensely helpful. would not be prima facie unreasonable for theLord Sheppard of Didgemere: In our summary so government to say if most businesses can do itfar we seem to have lost that somewhere altogether. without trouble we give notice that within x years all
businesses do it that way. That seems to be what you
are saying. That leaves slightly blurred how youBaroness O’Cathain
define the trigger point.

581. We did warn you that we wanted to talk about
mandatory electronic payment by large employers
and really the point about this is how onerous a Baroness O’Cathain
compliance cost is this likely to be and do you think 583. And what is the cut-oV point in terms of sizein the drafting of the Finance Bill these provisions of business.are clear and simple? In other words, is the (Mr Troup) It used to be the case it was possible toadministration going to be okay and is it clear pay in postage stamps. At some point that ability wasenough and is it simple? dropped quietly although I suspect that was left a bit(Mr Troup) On the latter point first, I do not think late. Your specialist adviser may be able to answerthe drafting of the legislation is too material; what that question, it is the same thing.matters is what applies in practice because it is very Chairman: It is what I used to tell my studentsmuch about administrative requirements and the when discussing what legal tender was. If you turn upmatter of e-filing that the companies have to do. By with an enormous box of £5 notes, although it is legaland large, companies do not read tax law, they leave tender, it would not be my advice to you to pay ait to their advisers to consider. I am afraid I cannot large bill that way, and they understood that thereoVer any real answers to the question of what the was more to the question of discharging their debt.compliance burden is going to be. That must be a
question that you address to business. I have to say
that I would be surprised for the companies involved Lord Oakeshott of Seagrove Bay
if it were particularly onerous, but I think the tenor

584. They call it money laundering now. The bankof the questions, certainly the printed questions
would not take it.which you circulated, contains a good point, which is

(Mr Troup) To be a little less than impartial, Ito what extent is the electronic revolution about
would say these provisions give the impression ofenabling people to do things better or finding ways of
some haste in the introduction of electronic filing.forcing them to do things which cost government
Whether it in fact turns out to be haste depends onless, and certainly I do not think we would support
how it is implemented and who it is applied to.this measure if we felt that it was going to have to be

Chairman: Working with nut case like me, if yousomething imposed on the majority of the businesses.
use the word electronic you just say yes.Equally, tax systems have to be administered. We do

Baroness O’Cathain: You are alright, you are onenot allow taxpayers to write their cheques on the
of the few.back of cows. We do say that payment has to be made

in specified ways under the existing system. When the
majority of businesses are able to file electronically,

Chairmanit is not necessarily wrong to compel a small minority
to do the same. Whether we will be a position where 585. It is called keeping young, despite everything!
a majority is being compelled or a minority is being I have to ask you whether there are any points you
compelled, I do not have the answer. It seems to me ought to have made on any of our topics that we have
that is the question to ask. prevented you from making?

(Mr Troup) I think we have covered all the points.582. There is another question to ask surely, is the
Chairman: Lastly, as you heard when we spoke toreceiving authority, for example Customs and Excise

the Scottish witnesses, if when you go away youor the Inland Revenue, going to be competent to deal
suddenly realise that there are points you ought towith electronic payment by large employers because
have told us about, particularly anything that comesthere is no question about it practically every week
to mind that you feel would help us, and we are underthere is another cause célèbre of a government
tremendous time constraint because we have to getdepartment which has completely messed up an
finished before the Commons starts again on that,electronic task.
but any points of that sort we really would be(Mr Troup) This risks getting rather into politics.
indebted to you if you suddenly said, “Why don’t youIt comes to the question of whether the Government
make this point as well?” Other than that, thank youis simply trying to make its own machinery and
very much for joining us, we are very much in yourbusinesses comply with its will or whether it is
debt.actually trying to make things work more simply and

eYciently. Again, I decline to answer that question. I
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moment is eVectively a half consulted upon amountChairman
of legislation and where there are consultations

586. Thank you very much for joining us. Not ongoing in what are perhaps the most important and
surprisingly, given our main interest is economic diYcult areas of the tax.
aVairs, we are seeing for the first time a lot of lawyers
and accountants, the sort of people we do not usually
meet, but that does not mean that you are not Chairmanparticularly welcome. You know broadly what we

589. One thing that slightly worries us, and weare going to ask you about. Perhaps you would tell
have had a lot of similar evidence on this so I do notus briefly a little more about yourself to put it in
want to prolong it, is people have said the sort ofperspective terms for background.
thing you have said and particularly emphasised the(Mr Gammie) Thank you, my Lord. I am a
fact that the process is continuing. We have the Billpractising barrister by profession and I was
plus the continuing consultation. How do youpreviously a solicitor, so I have seen some of this
interpret the continuing bit and what is its function?from both sides of the profession. I work also for the

A. I think there are a number of areas in relationInstitute Fiscal Studies where I am the Research
to the discussions that took place last year whereDirector of their Tax Law Review Committee. I have
there is no satisfactory resolution yet as to how theybeen associated with the Institute over many years.
should be dealt with. Obviously the legislation weChairman: Of course we are aware of your
have at the moment includes provisions whichexistence and I think we have all been educated
purport to deal with those sorts of areas but I thinksomewhat by all the material that you have initiated
there is a clear sense, both in the Revenue and in theand published and you make a very important
Government, that those provisions may not becontribution in these areas. I will ask Lord Jones to
particularly satisfactory in their operation andget us started.
in their impact in particular areas, especially
commercial property, and that, therefore, it is
necessary at least to discuss further what the impactLord Jones
of those provisions will be on the industry.

587. Mr Gammie, it is the question we have asked
all the other witnesses when they have come in, if I
may put it to you formally. What is your view on the Lord Barnett
appropriateness and adequacy of the consultation

590. Good afternoon. I should perhaps declareprocess, both in relation to matters now in the
some interest in that I served on a working party withFinance Bill and in respect of ongoing matters?
Malcolm. You know the extent of our remit, we areA. I assume in particular you have regard to the not looking at anything to do with the raising of taxStamp Duty Land Tax. or the remitting of tax or whatever. If the provisions
were withdrawn and reintroduced in 2004, as some588. Indeed.
people have suggested, in your view would that aVectA. I do not think there is any doubt about the
the revenue at all?Inland Revenue’s commitment to consult in this

particular field and obviously there has been ongoing A. I would very much doubt it. In a sense the
debate about consultation and whether or notconsultation since last year, and indeed discussions

that have extended over a longer period of time, provisions should be enacted this year or next goes as
much to the proposed implementation date asabout the appropriateness of Stamp Duty on land

transactions. Clearly the issue in relation to the anything else. Given that these provisions are to be
implemented from an appointed day, there is noprovisions in this year’s Finance Bill is whether or not

it is appropriate to legislate at a time when I think reason why they should not be enacted this year,
amended next year and then implemented. I wouldeverybody would admit that consultation is ongoing.

Obviously the Government may have particular find some diYculty in suggesting that they should be
withdrawn from this year’s Bill, if only because thatreasons for wanting to legislate this year, or at least

initiate some of the legislation this year, rather than puts pressure on the space in the 2004 Bill. If the basic
framework is there and what we are discussing is thewaiting until consultation is complete, but it is

unsatisfactory that what is before Parliament at the detail in particular areas, then there is no reason why
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the framework should not be put in place this year, involve a direct transfer of the land itself. That is
something that has been discussed by the Revenue,amended next year and then the legislation brought

into eVect through Statutory Instrument. but I think it is fair to say they have not yet seen a
solution to the diYculties of dealing with that.591. The other reason given to us by witnesses is

that any delay would not necessarily reduce the yield
of the tax because of the extent of the recent anti- Lord Newby
avoidance legislation. Is that the reason why you

595. You refer to four areas—Lease Duty,think there would be no eVect on the yield?
complex commercial transactions, partnerships andA. For the most part, of course, what these
other regulations—are all of those to be dealt with byprovisions aim to do is to implement the existing
secondary legislation or in the case of complexStamp Duty in a new form, particularly in a new
commercial transactions, for example, willadministrative form, so the areas where it is going to
exemptions there have to be dealt with in next year’shave an impact on yield would obviously be the sorts
Finance Bill, or indeed do you expect there might beof changes by removing sub-sale relief and its impact
amendments made at a later stage this year in theupon, for example, assemblies for development,
Commons?assembling land where maybe there would be more

A. I do not think it is envisaged that any changescharges to tax under these provisions than there are
coming out of those consultations will be able to beunder the existing Stamp Duty provisions. Of course,
enacted in this year’s Finance Bill, so there will nota lot of the avoidance that has gone on over recent
be amendments this year. In relation to Lease Duty,years has involved packaging land in other entities,
I think the Revenue have in mind that they may beparticularly companies, partnerships and the like,
able to make amendments under Clause 112, whichboth oVshore and onshore, and that is not an aspect
provides for regulatory changes before the tax isthat is tackled by these provisions at all, so it is
enacted. In relation to the complex transactions, IdiYcult to see that these provisions would aVect the
think they probably reckon that they would have toyield insofar as other entities are concerned.
have primary legislation and, therefore, they would
be looking to amendment in next year’s Bill.

Lord Newby: What happens in the meantime?Lord Wakeham

592. Insofar as you say that there has been some
pretty genuine consultation, there are clearly some Baroness O’Cathain
areas that are left unresolved which further

596. Exactly.consultation may or may not resolve. I wonder if you
A. I think that is the unresolved issue. It may becould indicate areas where you think that there is

that as part of these consultations the Inlandscope for further consultation and what sort of
Revenue will indicate more closely what it proposessolution you would hope to come out of that?
to do, but at the moment if it is implemented on 1A. I think the Inland Revenue themselves
December I assume there will be a period when theseacknowledge and, indeed, have initiated consultation
provisions, unamended provisions, will apply toin four particular areas: in relation to the Lease Duty
transactions before amendment in next year’s Act.aspects of the provisions; the complex commercial

597. I want to come back to this point about thetransactions, particularly site assembly and
consultation because some witnesses have said thatdevelopment; in relation to partnerships where, of
they were surprised at the level of consultation, whichcourse, the provisions of the Bill leave Stamp Duty in
was excellent and they were delighted, but they wereplace for land transactions involving partnerships;
devastated—not quite devastated but veryand then there is a whole raft of consultation to go on
surprised—when suddenly the shutters were broughtfor the regulations that will be needed to implement
down in January. The consultation process has beena lot of the aspects of these provisions, which is
restarted and we had witnesses yesterday who saidprobably a detail that flows out of the legislation
that they have been discussing this. What has beenrather than part of the fundamental structure of the
the reaction of the oYcials when they reopened thetax.
consultation about the fact that the consultation had593. Do you think the leases and complex stopped? Was any reason given? Was it that they justtransactions can be resolved in a way that would be wanted to ride roughshod by bringing in this Stampsatisfactory to the Revenue and reasonable from the Duty Land Tax, including Lease Duty, and then seetaxpayers’ point of view? what the result would be rather than spendingA. The simple answer to that is no in the sense that endless hours, endless weeks and endless monthsthe Revenue’s interest is collecting revenue and the consulting?commercial sector’s interest is not to hand it over. A. I cannot speak for the oYcials because I have

594. The Revenue also have a lot of complications not actually been in the meetings. In fact, I think the
to come because they want to make it fair. very first meeting was held this morning at which I

was not present. It is perfectly true that theA. It is quite diYcult to talk about fairness in the
context of this tax. Fairness in the context of this sort consultations last year, which comprised several

meetings of diVerent working groups, were regardedof transactions tax is making sure that similar
transactions bear similar amounts of duty. as very positive in the sense of being able to discuss

the issues, but the issues were discussed withoutObviously one of the problems and issues about that
is the failure as yet to deal with transactions that particular solutions necessarily being put forward

and then, as you say, the shutters came down in theoccur through other entities and, therefore, do not
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sense that the Revenue went away, presumably to A. Certainty is a virtue, I think, for most taxes. As
to whether it is a greater certainty for this tax I do notconsult amongst themselves and with Ministers as to

what approach they should adopt. I think it was a have strong views about. It is perfectly true that as it
is a transactions tax you want to know what the costssurprise to many that they decided to legislate this

year given that they had missed out the central part will be but, on the other hand, under the previous
system of Stamp Duty it was very diYcult, you couldof consultation, of actually putting forward specific

proposals for consultation, specific proposals turned not normally get pre-transaction clearances from the
Inland Revenue. You could obviously send ainto legislation in this year’s Bill. I am sure that the

Inland Revenue oYcials recognise that what they document to be adjudicated once it had been
executed, the diVerence eVectively was that you couldhave got is not entirely satisfactory and will require

amendment both in its technical detail and its always withdraw a document from adjudication and
practical implementation. not proceed. That was a reflection of the fact that it

was a voluntary scheme in the sense that you did not
have to stamp the document if you did not want to
unless you wanted to rely upon it for any reason.Chairman That has changed in the sense that it is now an
absolute obligation to pay the tax, but I am not sure598. Just to jump ahead a little bit, is there not a

logical connection between continuing consultation, that alters fundamentally the relative balance
which you say is happening, and then having these between whether or not under this tax you need a pre-
regulatory powers because would it not follow from clearance procedure whereas under Stamp Duty you
the desire of the Government to respond to the did not. I am not sure that is a distinction that I
continuing consultation as soon as possible so the would necessarily see.
thing can work better that it would have to find a way
of responding and the only way that is available in
the short-term is regulation? In other words, even
though we have had witnesses saying there is a lot of
regulation that might emerge, which looks bad, the

Chairmanplus side of that is they are continuing to consult and
would really like, with any luck, to implement what

600. Another aspect of this is the time limits. I doit hears that sounds reasonable.
not know whether you have a view on the time limitsA. My Lord, I am sure you are absolutely right in
question at all. Between ourselves we are not totallythat if there had been a longer period of consultation,
clear what the fuss is all about.and particularly consultation on specific proposals,

A. The main time limits, of course, are 30 days,then the need for regulatory powers would have
which is pervasive through the legislation, and that isbeen less. Obviously a lot of the regulation in the Bill
the same as Stamp Duty. The diVerence, if there is ais to do with the administration of the tax and I
diVerence, is that previously because it was ado not think too many people would object
transactions tax and it was a Stamp Duty onto administrative provisions being covered by
documents when executed, you eVectively had a veryregulatory provisions. Maybe the one regulatory
clear point in time when you knew “I now have 30provision that people take most exception to, which
days from this point in which to stamp theis in Clause 109, which is eVectively the power to
document” and obviously solicitors and the likeamend the substantive provisions, is something
dealing with these transactions were very clear aboutwhich is a carryover from existing provisions which
that. That does not alter under this tax so long as thewere implemented in 2000 or 2001 for anti-avoidance
30 day limit is still running from that fairly clearlyreasons. Certainly some of the regulatory powers
defined point in time. I think where people get morecould disappear and that may indicate the
concerned is when a charge to tax might arise at aGovernment’s approach to consultation. As I say, I
point in time when there is not that clearly definedthink the debate about consultation has to be seen in
transaction, so particularly where you havethe context not just of the fact that legislation is in the
contingent or deferred consideration where you mayBill at the moment but the proposed implementation
have a supplementary obligation to make a returndate which, given the state of this provision, is
and pay tax but it may not be immediately apparentprobably too early.
to the taxpayer at what point in time that obligation
has arisen or it may not trip in his or his adviser’s
mind that they then have a 30 day period running

Lord Wakeham against them. I suspect that is the concern that has
been expressed.599. Some people have said to us that because

Stamp Duty is a tax on costs certainty is a pretty
601. Rather like Lord Wakeham’s previousimportant factor in determining it and under the old

question, this is an uncertainty question rather thansystem of taking documents along and having them
anything else?adjudicated you had a degree of certainty which is

A. It is an uncertainty on the point in time at whichless clear now under the old system. The suggestion
the 30 day period starts running. For example, withinwas that the Inland Revenue might be encouraged to
income tax or corporation tax it is very clearlyrun some system where you can get pre-transaction
defined by reference to the end of the tax year or taxclearance even if the taxpayer has to pay to get the
period. It is that need for definition as to when theadvice. Do you see any merits in that or any

diYculties in it? time starts running.



economic affairs committee 141

21 May 2003] Mr Malcolm Gammie [Continued

Lord WakehamBaroness O’Cathain

606. I just wonder if you would like to comment on602. Moving on to another tack on this Stamp
this area. Some people have told us that there areDuty Land Tax. There seems to be huge recourse to
going to be problems over transactionswhich involvethe regulation making powers and some of the
land but are not a transfer of land, like securitisationwitnesses have actually said this is probably not a
and so on of the Stamp Duty. Do you envisage thatgood thing. What is your view?
sort of problem arising that is unresolved yet?A. In relation to administrative matters obviously

A. The answer to that is yes because when you areit is entirely appropriate for the Revenue to have
rewriting a tax on this basis, even though the aim is toregulation making powers. I f you look at most of the
replicate very substantially the charge that currentlyregulation making powers they do really relate to
exists under Stamp Duty, you are bound to raiseadministrative matters. The substantive powers to
questions about what is meant by interest in land andchange things are obviously you have got Clause 112,
when a transaction in land occurs. That may just bewhich deals with changes before the tax is
a transitional point in the sense that it will becomeimplemented, and you have got Clause 109, which is
clear with practice and as transactions develop whereeVectively a Henry VIII power to change that and for
the boundaries lie in the doubtful areas.that to have an eVect for an 18 month period, which

one does not regard as ideal. The reason why I think 607. Would it end up in the courts to be fought out
that power was originally implemented was a or would it be easier than that?
recognition that with a transactions tax where a A. To an extent that will depend upon the Inlandparticular avoidance device emerges you need to act Revenue’s approach to this tax and the amount ofquickly to be able to stop any loss of revenue and guidance they are prepared to give and where theythere are legally some reasons then for having that seek to apply the tax where perhaps it did not applysort of power in the context of this sort of tax. previously. Inevitably there will be some things

litigated, yes.
Chairman: That has got to be good for lawyers,

has it not?Chairman

603. Can I just revert back to show my ignorance
on the time limit question. Do the sort of firms we are

Lord Barnetttalking about have something called their own tax
oYce that they are in touch with? Do these firms have 608. Again, as you will know, or you may not
a tax oYce in the sense that I have a tax oYce? know, we have had lots of witnesses who almost to a

A. What I think is interesting about this tax is that man and woman agree that Customs and Excise are
some of the administrative provisions move it very right to try and stop the abuse and fraud that has
much on to the very detailed basis that you find for been going on in this area that we are talking about.
income tax and corporation tax but, of course, the On the other hand, because of what is described as
people who deal with this tax are principally joint and several liability and the way the chain
solicitors and others who have no other tax works, for example in the case of sales of mobile
awareness and who are obviously used to dealing phones primarily abroad, as I understand it, it has
with Stamp Duty in the context of conveyancing meant that honest traders have not now been able to
transactions but who otherwise are not at all familiar trade for fear of that joint and several liability. We
with income tax or corporation tax provisions and have not heard any clear evidence that action that
the administrative aspects of that. You can make might be taken would not reduce the amount of anti-
exactly the same comment of the Inland Revenue fraud in the legislation, if you know what I mean.
itself. I assume that this is going to have to generate a That is something that we in our remit cannot deal
very significant change in the Inland Revenue Stamp with because we must not cross the line relating to
OYce for administering this tax. tax. We are talking about trying to do the balance

between dealing with the fraud whilst not aVecting604. If I were a firm worried about exactly the thing
the amount of tax that would be there. At theyou have described, can my solicitor not pick up the
moment, as I understand it, no tax is being broughtphone, ring the relevant bit of the Inland Revenue,
in because there is no trade. Perhaps you have someand ask “Has the clock started ticking?” If I have got
more information on this. More importantly, cana problem, and I agree I am very minor, if I cannot
you come up with some specific amendment thatfill out part of my tax form because I cannot
would deal with the administrative problem that isunderstand a question I just pick up the phone and
aVecting the honest trader now?say “I cannot understand this question” and

A. That is obviously very diYcult. When you looknowadays they are extremely kind and helpful and
at the provisions, on the face of it nobody couldtreat me like the idiot that I am and say “All it needs
object to these sorts of provisions which are designedis this”. Is there not someone you can ring up and say
to protect the revenue. What it all comes down to is“Can you advise me when the clock has started to
where you draw the boundaries in terms of thetick”?
various assumptions that legislation makes andA. I suspect without a very significant change in
where it places the burden of proof. When, forthe Inland Revenue’s own organisation in this
example, the provision talks about whether or notparticular area, and some change in their attitude,
you have got reasonable grounds for suspectingthe answer to that is no.
something then obviously the key issue is what are

605. So they would be bound to say “We just do the assumptions that legislation makes as to when
not know”? you have reasonable grounds for suspecting. If the

legislation said “If you get out of bed in the morningA. I think that is probably right.
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you must have reasonable grounds for suspecting” decision is upheld then there will be existing issues
within the current system to be looked at before youthen everybody would say “We will stay in bed”.

That is the diYculty, because the words that are used look at the Finance Bill provisions.
by the legislation, on the face of it, are innocent and
entirely supportable but then when you have general

Chairmanpresumptions that if the price is less than the lowest
price or less than the price paid on a previous supply 612. And there will still be a VAT tribunal that
theoretically, at least, it requires any trader to make applies in this case?
appropriate inquiries if he finds himself in that A. Yes. Taxpayers will have rights of appeal, but
situation. Indeed, he may not even recognise himself how the VAT tribunal can deal with it will depend
in that situation and then he is opened up to the risk upon where legislatively the provisions put the
of liability under these provisions. I find it very burden of proof and what level of proof they
diYcult to say where that line should be drawn. establish.

Chairman Lord Wakeham
609. We have had rather more criticism of what 613. This is a problem which other countries have

might be done here to deal with the problem and very also had to tackle. I do not know whether you have
little by way of answer. How would you solve the evidence of other countries that have found
problem? Presumably you are aware of that yourself. satisfactory ways of dealing with this problem.

A. Absolutely. The principal solution to the A. I am certainly not aware of any, no.
problem in a sense is the actions that Customs and
Excise take themselves to track down the traders who
are genuinely trying to defraud the Revenue and Chairman
disappear with large amounts of VAT. Inevitably the 614. One witness said that even with recourse toconcern of innocent traders is that they will be caught law at appeal a firm could go through a liquidityup in other people’s fraud when they had no real way crisis because this can go on for a long time. In yourof knowing that fraud was involved. legal experience is that something that does tend to

610. Certainly a bit of the evidence we have happen, a firm that is going to win in the end still gets
received is that the fraudsters are actually very clever into major diYculties because it has to finance itself
and therefore, whatever one says about Customs, through this diYcult period?
they only find out almost by definition when they can A. Yes. Obviously one more concerning aspect of
do nothing about it, the guilty party has already gone this is that if you are dealing with a trader then the
free. Presumably you have had experience of that reason why the VAT may not be paid is because of
yourself. the risk of insolvency without there being necessarily

A. Inevitably people who are out to defraud the any fraud behind it. One can understand that the
system are one step ahead of everybody else. implicit risk involved in these provisions may

Chairman: Exactly. precipitate the person into insolvency where they
might otherwise have survived financial diYculties. I
think that will be very much a matter of how

Lord Wakeham Customs and Excise actually operate these
provisions and what they will accept as being a611. I think that is a very interesting argument. The
genuine recovery situation.thing that has come out of some of the evidence is

that at the moment a taxpayer who may not even
know of the existence of the person who committed

Baroness O’Cathainthe fraud at the time it happened could be held liable
for the tax that they could have got and that is not to 615. If there is a genuine recovery situation, based

on what you have said about the case before the VATbe in any way unsympathetic to Customs and Excise
needing to catch up with it, but we have got to get the tribunal, it does not look terribly hopeful for

somebody in that situation, does it? It does seem asbalance right for the absolutely innocent person who
has no idea or no knowledge. It is the phrasing of the though it is in the “all too diYcult basket” to try and

get to the bottom of this and therefore, willy-nilly,regulations which I think is going to be pretty crucial
in that. Customs and Excise are going to have their money

and it does not really matter who is going to be hit,A. Yes, it is that balance. Obviously to the extent
whether they are guilty or innocent. If they are guiltythat Customs and Excise themselves can put out
it does not matter because they will be proved guilty,guidance to traders as to what sort of steps they are
but an innocent trader stuck in the middle could loseexpected to take, I think that must be helpful to
all his business on account of this.traders because then they know at least the

framework within which Customs and Excise are A. Yes. Inevitably these provisions must involve
some risk to innocent traders and that is why oneoperating and where they must take care. The VAT

tribunal has recently had a case come before it in needs to try and strike the right balance. It is very
much in a criminal context the question of where yourelation to this type of carousel fraud where

somebody who was an innocent person in the middle put the presumption of innocence in a way, it is very
similar to that and I think these are areas where it isof these transactions was unable to oVset his input

tax and therefore suVered from this fraud even very diYcult to strike the right balance. Of course one
always has to remember that VAT is a matter ofthough he was innocent. If that VAT tribunal
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European law and there are obviously issues as to 622. Do you have a view or does IFS have a view
on electronic payments themselves and whether atwhat extent these provisions if implemented fully

would be compatible with European law. some point they ought to be mandatory?
A. I am not sure. The IFS has no corporate view.Chairman: You will be happy to know we are

trying to keep away from European law. As to my own views on this, one would have thought
if it is easier to make payments electronically most
businesses will make them electronically and it seems
to me a rather odd consequence of making itBaroness O’Cathain
mandatory is that presumably the Revenue can be616. That is an eye opener to me. So there is a paid all the tax they are due and because it has beenEuropean locus in this, is there? paid other than electronically they can stillA. Obviously. VAT is wholly European law and it theoretically impose a penalty for not having paid inis implemented in each Member State possibly by the right way, but no doubt the Inland Revenue havedomestic provisions, but our domestic provisions their own administrative considerations for wantingtake eVect subject to the requirements of the sixth to force people to make payments electronically.VAT Directive and, in particular, that Directive

623. You used the word administrative, so youspecifies who is liable for the tax, therefore an
think that would be what lies behind this rather thanattempt to impose liability for that tax on another
anything much more subtle than that?party in certain circumstances may not be within the

A. That has been my assumption. I cannot reallysixth VAT Directive.
see anything more subtle to it. Presumably they have
systems in operation which mean it is much easier for
them if they receive payments electronically to sayChairman
that is the way in which they would like to see

617. I presume if there is a tax then there is some taxpayers behave.
presumption that the taxing authorities at least have

624. All this is predicated on the notion that thesome kind of obligation to try and collect the tax, the
Revenue themselves have a proper system in place inphilosophy underlying the whole thing that we are
the first place. In other words, one of the things thattalking about here.
would worry you is if you pay electronically and theyA. Absolutely, yes, but it is a separate question as
are not running their system properly you couldto who they can collect it from, of course.
suddenly be told you have not paid. You are making

618. If you ask Customs what they are up to, they the assumption their system is working perfectly.
are just collecting the taxes. A. I do not think it has ever been a presumption of

A. Absolutely, yes. paying tax that the Inland Revenue have to be well
enough organised to recognise you have paid.

625. That is interesting in itself.Lord Wakeham
A. My Lord, in the Stamp Duty Land Tax

619. As I understand it the categories of goods that provisions I think there is a provision there that says
can be subject to these provisions can be altered by if you submit a land tax return and the Revenue lose
Treasury Order. Does that give you any concern or is it you are deemed never to have submitted it, which
that the way you think it should be done? is a rather similar eVect.

A. I think one naturally is rather resistant to that
626. I always make a photocopy of my tax return.sort of Treasury power. On the other hand,

Are you saying that is pointless because if they saylegislatively it could have said any goods or services
they have not got it the fact that I have got aand therefore opened up the whole of the VAT field
photocopy will carry no weight at all?to this. They have obviously started oV in a particular

A. Under the Stamp Duty Land Tax provisions Iarea where they have had considerable problems
think that is correct, yes.with this sort of fraud and they have retained the

scope to broaden it into other areas presumably as
fraud becomes apparent in those other areas.

Lord Wakeham620. You can see the concern over the very wide
627. You did not actually say whether youranging powers and the capacity to extend it by

approved of that or not.Order is something certainly some of the witnesses
who have been before us have shown some concern A. I certainly do not approve of it insofar as you
about. can show that you have made the submission. The

fault lies with the Revenue. No matter what theA. Absolutely, and I think many people would be
legislation may say, that does not mean if the Inlandconcerned at that sort of ability to broaden the scope
Revenue were shown to be at fault they would beof the provisions without coming back to Parliament
immune from a complaint either to the Inlandto seek its approval.
Revenue Adjudicator or the Ombudsman.

Chairman
Lord Newby621. Am I right in saying that in the Netherlands

their law on this only connects to fraud per se and 628. Presumably the attraction of going to
does not look at insolvency and bankruptcy aspects? mandatory automatic payment from the Revenue’s

point of view is that it brings certainty and speed toA. I am not familiar with the Dutch provisions.
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the process. You are not going to have problems with Chairman
cheques going missing in the post or the problems 630. We always ask our witnesses whether there
that Lord Wakeham alluded to of people finding the are questions we ought to have asked you and
postbox which had the longest delivery time of a prevented you answering. Is there any more on the
cheque going from it and wherever the Revenue oYce limited ground we covered you felt we should have
was to which the cheque was being sent. asked you to say more about?

A. I am sure that is right, but that relates to the A. My Lord Chairman, I think we have covered
administration of the system by them. In a sense it is most of the points that I would make. If I may just
easier for them, but by making it mandatory at least say, this is obviously a very worthwhile exercise and
theoretically it becomes the position that if you have I hope that this Committee will sit again in future
sent the cheque by the right time so that the Revenue years.
had the money at the right time you would Chairman: Thank you for those kind remarks. Wenevertheless be subject potentially to a penalty under have not been getting many kind remarks. We arethe provisions because you had not paid it very pleased to get these. The down side of that forelectronically. you is that if we sit in future years your body will be

Chairman: It is a good and interesting point. sent for at regular intervals. This is the first time we
Lastly, this question of clarity and simplicity of the have met but I am quite sure it is not the last time.
drafting of Finance Bills generally but particularly
this one. We were told about old style and new style
drafting. Would you like to ask the question? Lord Barnett

631. I know Malcolm Gammie and his work
because I served on it on one party. You are regularlyLord Wakeham
coming up with administrative changes you would

629. I think the question as I understood it was that like to see. It would be helpful to us as a Committee,
there has been a tremendous amount of eVort on the as we are likely to be meeting again, if well in advance
committee which GeoVrey Howe has been chairing of the next Finance Bill you could let us know if you
to get the taxing statutes in language we could have got specific amendments you would like to see
understand and some people have complained to us introduced.
that some of this new legislation is drafted in what A. My Lord, I will certainly help you on that if Imight be called “old speak” and complicated can.language and it was whether that was necessary or Baroness O’Cathain: If there is anything in thenot. Does that complaint ring any bells with you? general area of administration, simplification,A. Inevitably diVerent parts of the Bill will be clarification where it might be good to get a bit morewritten by diVerent draftsmen who will each have visibility then tell us where we might be able to gettheir own style to some degree and who will have that visibility from as I think that would also bebeen exposed to the new style to a greater or lesser helpful.extent. My own impression of the Stamp Duty Land
Tax provisions is that on the whole they are well
written in the sense that you can sit down and read Lord Barnett
them. I may not be a very good judge of that because

632. You would not want to make it too simpleI spend my life reading legislation so I am very
because you would do people like yourself out of afamiliar with its expressions, but I do think the
job.Stamp Duty Land Tax provisions on the whole are

A. I am sure we would be very happy to take anfairly clearly expressed and mainly in the new style.
easier life than coping with 450 pages of FinanceThere are obviously a lot of provisions in the Bill
Bills.which deal with share schemes for employees where

Chairman: Thank you very much.indeed part of Lord Howe’s new Act which came into
force on 1st April is replaced from about 10th April
and those provisions are in parts obscure, which I
think is a great misfortune because the eVort that has
gone into rewriting the provisions has eVectively
been lost at the first attempt. This obviously reflects
the subject matter as much as the drafting style.

Memorandum by the Royal Institution of Chartered Surveyors

The Finance Bill 2003—Stamp Duty Land Tax

1. We welcome this opportunity to comment on the Finance Bill 2003 in written evidence to the House of
Lords Select Committee on Economic AVairs. We have noted the direction to comment on matters of
“administration, clarification and simplification” and have sought to follow these guidelines.

2. The Royal Institution of Chartered Surveyors (RICS) is regulated by its Royal Charter with the
objective of promoting the public good. This allows RICS to comment independently on matters that it
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perceives to be relevant to its profession. The RICS numbers over 100,000 members who work in both the
public and private sector and cover all aspects of land, property and construction.

3. Our comments concentrate on the introduction of Stamp Duty Land Tax (SDLT) to replace the current
stamp duty regime. This reform covers over a third of the Finance Bill and has major implications for the
commercial property industry.

Tax Law Burden

4. The Bill encompasses 214 clauses, 43 schedules and 447 pages—with over 87 clauses and 17 schedules
dedicated to the stamp duty land tax. This is once again a huge burden for the taxpayer to make sense of and
we believe the government must in future strive for greater transparency in financial legislation. We question
whether the size of this legislative reform should not have been the subject of separate primary legislation,
especially in view of the outstanding issues on partnerships, complex commercial transactions and lease duty
that are as yet unresolved or remain unclear within the Finance Bill.

Avoidance or Limiting Stamp Duty Liability

5. We recognise the government is concerned at the level of stamp duty avoidance that has occurred since
the fourfold increase in the to rate of the tax to 4 per cent. Before this, stamp duty was a less significant factor
in commercial property transactions and there was less incentive for companies to consider complex
mechanisms for limiting their stamp duty tax liability.

The Modernising Stamp Duty Consultation Process

6. On the announcement of the Modernising Stamp Duty initiative in last year’s budget the government
established an elaborate series of consultative committees to explore in detail their policy proposals.
Professional and industry bodies welcomed this dialogue and engaged fully in this process.

7. Before Christmas 2002 it became obvious that two major planks of the Modernising Stamp Duty
programme had not been resolved in consultation discussions. These included complete commercial
structures and lease duty. On both of these subjects RICS submitted to government that it must consult
further before drafting and introducing legislation.

8. Consultation in these areas was abruptly suspended in eVect from 21 January 2003 on the initiative of
Ministers. Subsequent press commentary suggested the suspension was due to the pressures of the budget and
other reviews. Notwithstanding these factors, RICS was dismayed therefore to see the lease duty legislation
announced in the budget without any further industry consultation.

Private Finance Initiative

9. We believe that Private Finance Initiative (PFI) contracts should be exempt from Stamp Duty Land
Tax. We fear that the Finance Bill as drafted may inadvertently catch certain PFI contracts for SDLT, though
we do not believe this is the intention of the government. Our concerns arise because there is no specific
exemption from SDLT for PFI contracts, even though certain PFI contracts will require the provision of land
to a contractor for the purpose of the service required by the public authority.

10. We believe there may have been the intention of exempting PFI contracts in Schedule 4, paragraph 10
but we don’t believe this is eVective. Similarly, we are concerned that the definitions of a “benefit of an
obligation” in the Finance Bill under Clause 48(1b) may pull in certain PFI contracts who do not qualify as
exempt from an interest under Clause 48(2).

11. Despite the apparent intention of excluding PFI contracts, our initial view of the legislation is that it
may not have been drawn clearly enough to ensure that this is the case. We believe the government should
have given itself suYcient time to introduce this legislation without the threat of confusion between the
private and public sector in relation to stamp duty liability.

Lease Duty

12. The new lease duty reform package is perhaps the most significant single legislative proposal for the
property industry within the Finance Bill. RICS believes that as a result of the suspension of consultation the
government has introduced legislation that will be a significant burden to both the Inland Revenue and the
taxpayer.

13. One example of the practical diYculties of the lease duty charge is its application to turnover rent,
where the rent is linked to the business turnover. This has many merits for a business, but does not make
the calculation of lease duty diYcult. With lease duty having been of limited importance before the proposed
reforms, which greatly extends the amount liable for occupiers, this was not of major concern. Under the new
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lease duty legislation a charge will be payable by an occupier, who will be obliged to make a reasonable
estimate of the turnover his business is expected to achieve (the Finance Bill views this as unascertainable
rent). To a degree this will of course be a highly subjective estimate and may result in either significant over-
payment or under-payment.

14. The compliance legislation on “unascertained rent” goes even further. There will be a requirement on
the taxpayer that whenever the taxpayer is made aware of an increase in liability they must notify the Inland
Revenue. For retailers in turnover rents, this could mean returning lease duty on a monthly/quarterly basis,
which is a significant and onerous burden for the taxpayer.

15. We are also concerned with the discount rate employed by the new lease duty formula and question
the basis upon which it was founded. Furthermore, we question how the change to the lease duty formula,
which penalises longer length leases complements the policy of the OYce of the Deputy Prime Minister in
seeking flexibility and choice in the commercial lease market. Whatever the policy decisions within
government in this area we are also concerned that important information relating to the eVective dates of
the new lease charge appear contradictory between the legislation and government press notices.

Withdrawal of Sub-Sale Relief

16. We are concerned that under further proposals due to be brought forward the government may well
be imposing a double tax charge on certain transactions. This relates to the planned withdrawal of sub-sale
relief for stamp duty land tax and is explained by the examples below. The problem arises because of the
termination of sub-sale relief and anti-avoidance legislation brought in to counter any schemes. Examples
1and 2 explain how sub-sale relief worked and the eVect of it termination while Example 3 looks at the impact
on leases.

Example 1—Under sub-sale relief:

— A contracts to sell to B, say for £100; B pays a deposit of say £10; B contracts to sell to C and A
conveys directly to C for £90. Stamp duty with sub-sale relief is only paid on the conveyance from
A to C. Stamp duty would have been paid on £100 only.

Example 2—with sub-sale relief withdrawn:

— once sub-sale relief has gone it is likely that B would want to assign his contract to C rather than
enter into a further contract with C;

— A contracts to sell to B, say for £100; B pays a deposit of say £10; B onsells the benefit of the contract
with A to C for £20 and then C takes a conveyance direct from A for £90;

— the total consideration passing is £10 plus £20 plus £90 % £120;

— the SDLT is calculated as follows: B is required to pay SDLT on the consideration which will pass
on the contract (ie not just deposit) ie on £100; C pays stamp duty on consideration given to B to
acquire contract of £20 plus £90 (the consideration given to A). Stamp duty is levied on £100 plus
£20 plus £90 % £210.

Example 3—Termination of sub-sale relief also aVects lease rental duty:

— E grants an agreement for lease to a developer D, where the rentals payable are expected to be £200
over the life of the lease; D undertakes construction work and sells the benefit of the contract to F
which completes the lease direct with E; and

— D pays lease rental duty at 1 per cent of the NPV of the £200 rentals and then F also pays lease
rental duty at the rate of 1 per cent of the NPV of the rentals payable under the lease. The result is
a double charge.

Disadvantaged Areas Relief

17. This policy was first announced in budget 2001 and then partially implemented on 30 November 2001.
RICS welcomed the initiative as a significant boost to regeneration policies and look forward to gauging its
impact, which we understand is being monitored by the OYce of the Deputy Prime Minister. Certainly the
policy attracted the interest of a number of surveyors who contacted RICS seeking details of when the policy
might be introduced.

18. The budget announcement therefore related to the second phase of disadvantaged areas relief, where
non-domestic transactions were exempted from stamp duty in the 2,000 defined disadvantaged areas. The
delay in implementation is due to the need to obtain clearance from Brussels on State Aid grounds. This was
achieved but subject to a time limitation of 31 December 2006, though this time limitation has appeared only
fleetingly in government advice and press notices. We question why no mention of the 2006 time limit was
made in the government papers accompanying the budget and, what interpretation the government has of
the time limit and its implications for stamp duty exemption. Valuation professionals in particular are
concerned by the time limitation of the exemption.
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19. This policy has since received criticism because it allows certain properties within the defined
disadvantaged wards to be exempt form stamp duty. The argument is that the exemption includes obviously
successful property areas, for example Canary Wharf and may as a consequence distort the commercial
property market. This makes the policy as it relates to England and Wales perhaps to blunt in its
implementation. While RICS believes this should not detract from the concept of providing incentives for
commercial property investment where no such development has taken place, it might be considered that
Scotland oVered a better system through limiting the relief to Postcodes rather than wards.

20. We would be pleased to explain our concerns with the Stamp Duty Land Tax legislation in greater
detail at your convenience.

16 May 2003

Examination of Witnesses

Mr Graham Chase, Chairman, RICS commercial property faculty, Mr Chris Doyle, Chairman, RICS Tax
policy panel, Ms Ros Rowe, Member of RICS Tax policy panel with a particular interest in Pfi matters,
Mr David Melhuish, Senior Policy OYcer, RICS, Policy Unit, examined.

interpretation. So we thought it was a real lostChairman
opportunity and it was very sad it came to such an633. Welcome. Since you have been sitting in you
abrupt end.will appreciate that this should not be a frightening

experience for you because we are incredibly nice. 637. If they had done that how much of a delay
Your interest is slightly narrower than the whole would that have entailed in your view?
range of things we have been asking. Just two things, (Ms Rowe) Most of this is the legislation on stamp
one is it would help if each of you said who you were duty and I would think that it is probably not much
and what your provenance was. Secondly, we really more in terms of volume than the existing legislation.
do like all our witnesses to take part and I hope not So I really do not think it would have taken that long
one of you has decided you are going to do all the to pull it together because it was such a radical
talking and the rest should keep quiet. approach anyway. By introducing Stamp Duty Land

(Ms Rowe) I am Ros Rowe from Tax—I do not think it would have taken too much
PricewaterhouseCoopers. I am representing the more time to get to something which was actually
RICS on the RICS taxation policy panel. workable and easily understood. I think the real

(Mr Doyle) I am Chris Doyle. I am from Deloitte problem is not for the likes of PWC or for those who
and Touche. I Chair the RICS Taxation policy panel. are advised by large firms but for the smaller chap

(Mr Chase) I am Graham Chase of Chase and who is doing a transfer ‘intra-group’ and who does
Partners, a firm of private practitioners and I am also not know if it is two years because last year it was two
Chairman of the RICS commercial property faculty. years and this year it is three years1. How is he going

(Mr Melhuish) I am Senior Policy OYcer at the to remember where to look? He has got to search
RICS and I am responsible for coordinating RICS back and know the legislation and I think that is also
tax policy and also commercial property. true of some of the smaller law firms. I think it will

be diYcult if people are going to be tripped up, not634. Are you all chartered surveyors?
because they want to evade or avoid paying tax but(Ms Rowe) Sorry, I am a chartered accountant!
because they do not know where to look to get the

635. One of you at least is a chartered accountant, answers.
but none of you has a degree in economics?

(Mr Chase) No. 638. Did you suggest that approach to the
Revenue?

(Ms Rowe) At the time? No, because we did not
Lord Newby realise it was going to come to such an abrupt end.

(Mr Chase) In essence there are two pretty vital636. The sort of starter that we have been asking
matters which were left in the air as a consequence,all our witnesses has to do with the consultation
they were lease duty and complicated commercialprocess and the extent to which the consultation
transactions. The disappointing aspect there is theprocess in your view worked and the extent to which
consultation process had been a very good one, thereit could have been improved.
was a lot of enthusiasm from all those who took part(Mr Doyle) We certainly welcomed the
and it was quite clear that the Inland Revenue wereconsultation process and the RICS contributed fully
going through a very steep learning curve because weto it. We were perhaps a bit disappointed that there
felt that they were beginning to come across matterswas an abrupt ending to it and that there was little or
which arise in the market place in property for theno consultation on some of the larger issues that were
very first time. Matters that I regard as day-to-dayintroduced in the Finance Bill.
regular matters were of some surprise. Consequently,(Ms Rowe) We also think that the Government or
for it to be stopped at a time when the two matterswhoever, the Inland Revenue, missed a good
which I felt were possibly at the heart of looking atopportunity to bring together all the tax legislation
the tax from a new point of view were stillfrom the Stamp Act and just encapsulate it into one

Act. Had they consulted with the industry more fully
in terms of the drafting of the legislation we would 1 This refers to the new provisions regarding clawback of

Stamp Duty.not have had some of the problems we have had with
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outstanding—the Chancellor had set out that he want them to pay more tax than they ought. There
was a committee set up as part of the consultationwanted to take a new approach to look at tax—

meant opportunities were missed to deal with those process called the Fairness Committee, which is you
pay your fair share of the tax and we would not wanttwo particular aspects. Now we are going to be

looking at lease duty without the benefit of that them to pay more because we misinterpreted
something or because the legislation bringsconsultation process having been completed and if

matters move forward on complicated commercial everybody in and then by looking at a statutory
instrument or a bulletin or statemented practicetransactions which take into account the important

processes of development and regeneration without certain people are taken out again and you do not
know whether you are in or out, it is like a game.an understanding of how the market works and

adapts to the processes then we may find ourselves There are certain rules and maybe we do not like the
rules, but we would like to know what the rules aredealing with legislation that does not fully

understand how the market operates. I would have that we can follow.
thought that no more than another two months 640. I understand that entirely. Many years ago Iwould have been necessary to deal with those two used to try to prevent the Revenue taking too muchimportant subject matters. tax from clients. That is not our function at the

(MrMelhuish) We did urge and I believe a number moment as I explained. If you have got any specific
of other industry bodies did urge the Government to suggestions now or if you think of any later, we
think again before pressing ahead with legislation in would be glad to have them.
its Budget because those areas were outstanding at (Ms Rowe) In terms of clarification, if you want to
the time of the consultation they did have which was talk technically, then we do need to do something
after the Pre Budget Report, but then the process of about PFI very quickly and I have raised this with
formal consultation ended on 21 January on the the Inland Revenue already and this is about
insistence of Ministers. Had they waited for a few the interpretation predominantly of Schedule 4,
more months and perhaps for the next Parliamentary Paragraph 10, which is the contract for services. I
session then we feel they could have got a lot of issues have also raised this with the Valuation OYce.
out in the open and properly consulted on which are Basically there is a misunderstanding of how PFI
beginning to come forward now. I had one this works and very simply, because I do not want to
morning from a member asking about leases granted waste your time this afternoon, if you have a project
on mineral rights, not being consulted or considered for PFI normally there is a grant of some kind of
at all, but there are a number of complexities there lease, but the final lease is only passed over when the
which are obviously leaving a number of members in works are carried out. The legislation is predicated
limbo as to how it is going to operate with the new on the basis that the lease is granted first and then the
tax charge in December. A bit more time to get it works are carried out, there is a misunderstanding.
right would certainly have been helpful. Those are the kinds of things. In fact I think we have

made representations to various people and we will
also be notifying the Revenue of those and that is
where it is diYcult to understand what is meant. WeLord Barnett
think we know what is meant and not what is there.

639. Your function, perfectly properly, mainly is (Mr Chase) As a chartered surveyor my job is not
to try and reduce the tax burden on members of the to reduce the incidence of tax per se, what I am trying
Chartered Institute. Our function, unfortunately for to do for my members is ensure that the property
you, has to be the exact opposite. We are not allowed industry is an eYcient one and it can work to serve all
under our remit, as you may be aware, to deal with of those who are players in it whether they are
matters that will reduce the burden of tax for your developers, investors, owners or occupiers. Another
members. What we would like to know from you, point I would make is that 17 per cent of chartered
recognising the problems that you set out perfectly surveyors work in the public sector. Our approach is
properly and understandably, is what amendments very wide in terms of how we are looking at this. We
specifically you would like to see that would help on have not made any approach to reduce the burden of
the administrative side because that is our function. tax, we have tried to understand what the incidence
I am sorry to have to tell you, we are not trying to do and approach is to applying the taxation process.
anything that will reduce the burden of tax for your
members. Do you have any specific suggestions on
the administrative side?

Lord Oakeshott of Seagrove Bay(Ms Rowe) I think what we need first of all is clear
641. My question really is on that point and on thewords. I am a tax practitioner of some experience,

previous point you were making and this is towardsabout 20 years and I have read the legislation and I
the end of your evidence where you are talking abouthave looked at it and I have puzzled over it and what
the eVect of lease and stamp duty and the boundariesI have found is I think there are things that the
of disadvantaged areas and you are talking aboutGovernment does not intend to happen. For
possibly distorting the commercial property market.example, on PFI, which is where I have quite a lot of
From your experience in the market place whatexperience, my understanding is that the
consultation was there on that and what views haveGovernment would not want to prejudice that by
you on this as to the boundaries? We are not talkinglevying additional taxes in the way that you might
about overall amounts of tax raised.construe it from reading the legislation. I think the

diYculty is of course I am here to reduce the burden (Mr Chase) The proper answer and a very blunt
one is none whatsoever. Regrettably, we find it a veryof tax on my clients but at the same time I would not
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blunt instrument that has been used and one which (MrChase) They are two very diVerent areas, lease
duty and stamp duty on complex transactions.does come as a surprise to practitioners because the

approach has very little logic that we can follow Kicking oV with lease duty, of course it is a diYcult
nut to crack because the focus might well end up ininsofar as the boundaries that have been drawn upon

old wards which we do not recognise or understand, the company finding itself in a totally diVerent
bracket of tax. For instance if it is taken as anbut if we are told to accept them then of course we

will. They are also boundaries where there are no appropriate approach to a charge tax based on the
rental value and the annual value added it may bebounds in terms of the assistance that is required. If

we take Meadowhall in SheYeld where there is no necessary, especially if that rental value changes, to
make a charge on an annual basis. The problem theredoubt, given its very old industrial past and its need

for regeneration, there is still a lot of work to be is whether it is really a lease duty or is it then seen by
the market place as a second occupational tax akin todone there between SheYeld and Rotherham.

Nevertheless, it also houses the most successful rates. It is entirely up to you to decide how you want
to tax and it is for us to listen.regional shopping centre in the country,

Meadowhall, without question. Therefore, what
ought to happen here is that the market will distort
quite considerably not just within that particular Chairman
area but between a very successful core which already

644. It is not up to us.has all the advantages that it needs and does not need
(Ms Chase) I am saying in the bigger picture.any support and that could possibly suck in the

regeneration from the immediate surrounding areas
because the property market takes the line of least

Lord Wakehamresistance, and if it has got somewhere where it is
already successful and has all the relevant tax breaks 645. We used to be able to control it but not any
that is where it will go rather than leave its more.
surrounding area. The other area is Canary Wharf. (Mr Chase) It is entirely up to the Government to
Some might argue that they need assistance there at decide how they want to tax. The market place view
themoment. On the other hand, again one can see the is that you would immediately change it from being
general thrust of choosing the area and the remainder a transfer tax to an occupational tax and I think that
of the docklands to be regenerated because of what is would have very unfortunate consequences in terms
remembered as the Eastern Gateway. I cannot of the employment of people and the use of buildings.
believe that it is sensible or helpful or appropriate Alternatively, if you look at the way that is being
that Canary Wharf itself receives a huge number of dealt with at the moment and you apply net present
tax breaks on the basis suggested here. value to all the analysed rents that seems to me to

bring forward its own unfairness. Why choose 3.5 per642. You suggest here and say indeed that
cent as the net present value figure? Why use that?Scotland is much more focused by just using
What is appropriate about that particular figure?postcode areas. Have you any idea why that has been
Further, what happens on assignments? The firstdone? Have you asked any of your contacts?
party to the lease pays the tax. Subsequent(Mr Melhuish) The concept of stamp duty
assignments only pay on any additional premiumexemptions within targeted areas complemented by
value that may arise from that assignment. If thefour or five other fiscal incentives which were first
legislation does go through as proposed it creates aoutlined in the 2001 Budget was welcome. It was a
two-tier market. I am occupying premises on an 11-regeneration initiative, but I think it is in its execution
year lease. That lease will actually be more valuablewhere it has been based on the ODPM index of
than a lease which is granted under the new regimedeprivation which is where it has become more in
and that makes the whole process that much moredoubt in England and Wales. We do not know why
complicated. We did not have the opportunity tothey used that index, we can only presume that it was
discuss those matters of detail at all in thethe best they had to try and focus, and in Scotland
consultation process. We raised the particularthey adopted the postcode approach. I think we had
problems. Another way of looking at it is the type ofsuggested postcodes to the Revenue in various
industries and business which the tax hits. Foodconsultations.
superstores and food stores generally whether in
town or out-of-town tend to be such that the
operators like taking long leases, 25 to 35 years.Lord Wakeham Manufacturers who invest in plants and machinery,
often quite expensive, like to take long leases because643. It seems to me that certainty is what you have

to have in this thing, you have to know where you they need to get their return over a relatively long
period of time from that investment. It seems to meare. I want to follow on from where you started. You

said the two great areas were leases and complex that on this approach the two areas which are going
to be hit hardest, and there are others, are the sale oftransactions and the discussion stopped, but the fact

that the discussion stopped does not stop you food and the manufacturing industry. They will bear
a very considerable element of cost because of thethinking what you would like to do. There is clearly

a problem over the Government deciding to tax way they need to occupy buildings and take long
leases. It seems to me to be surprising that theleases in this way and that is absolutely their

prerogative to do so. How would you end up with a Government would want to oVer a tax which
deliberately hit those two areas, the sale of food andfair system for leases and what would you do about

complex transactions if you were given a chance? the manufacturing industry in this country.
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648. You said that you have been making
presentations to the Revenue. Have you been raising646. We have absolutely no taxing powers
these specific points? Obviously you have not madeourselves. Also, since we are not elected we have to
them about that form because that form only camerecognise that those who are elected are the people
out the other day.who take the decisions and Ministers must have their

(Ms Rowe) Yes.own reasons, which we are not able to query, as to
why they feel the time has now come for action. The 649. Are these points under the heading of “We are
question that puzzles me is that we must assume the here to try and help you rather than the Government
Inland Revenue are sensible people within some trying to help you” in terms of showing them the
ordinary range, that they are perfectly capable of practicality of the conceptual way that they have
doing the analysis that you have just given us and, taken it and how it actually can get from concept to
Ros, your point, some of the worries that you had practice? That falls right within the area that we are
about small businesses, they have had vast looking at in terms of trying to draw attention to the
experience probably, they will know about that. Why fact that perhaps the Finance Bill should be easier to
would one make the assumption that they really want administer, more clear and more simple.
to do something this year? There may be all sorts of (Ms Rowe) I totally agree with your final
reasons that we know nothing about. Why would comments, it should be more clear and simple and I
you assume they will not try and do the thing as well think the Revenue are listening. At the meeting last
as they can rather than as badly as they can? Friday I raised my concerns about turnover rents and

I was told, “There is a consultation process, you will(Ms Rowe) To be fair to the Inland Revenue they
come along and we will talk it through”. I think theredid start along that path, but I think there was a very
is a willingness on their part.steep learning curve and I think that is the problem

and it comes back to the point we were making at the 650. Will there be action?
beginning about them not being fully aware of the (Ms Rowe) The hope is that there will, but the
issues. Let me just show you this form, which is a diYculty is that one can see that they have a need to
form that was presented last Friday by the Stamp raise money and extra burden on the taxpayer may
OYce. They gave a presentation to people who were not feature too highly in that, but at the same time the
interested in stamp duty and Stamp Duty Land Tax taxpayer needs to understand what it is he is being
and how it is going to apply. They are talking about required to pay, by when and how and whether or not
simplifying things and yet you have to complete this he is within the charge in the first place, and I guess
form, you cannot do it electronically because it has to the purpose of this Committee and the comments we
be scanned in by a piece of software. It has to have a are making is actually dealing with that point, that
unique bar code number in it. So I raised with the we are concerned and we cannot read it, we do not
Stamp OYce on Friday my concerns that if I were a understand it, we can interpret it a number of ways
hotelier or a retailer paying turnover rent then when and therefore it is particularly dangerous for
the lease was granted I would fill out my first form taxpayers to make sure they do not end up paying
and then if my business did not perform and perhaps more than they ought.
I would like to get some of my lease duty back I (Mr Doyle) The key to the success of it will be the
would send another form. The fact I would be paying next phase, the consultation phase and ensuring that
rents on a monthly turnover basis, does that mean consultation is invited from all the appropriate
that I then increase the employment of the country by groups, be it representative bodies or industry
employing five people who need to fill out forms groups, what have you, because practical experience
every month? You can have a retailer with 500 stores. has got to be the key to ensuring smooth transition
How do they cope? I think the Revenue are very good into this new legislation.
at conceptualising things and I think we are trying to
bridge the gap between the concept and the practical
application, but unfortunately the bridges came Chairman
down on 21 January and we are sort of hanging at the

651. How does the consultation work? Does themoment. The consultation process starts again
Revenue write to you to say, “We would like totomorrow and we will be raising these points with
consult you” or do they issue a general thing sayingthem, but there is this diYculty of how do you get
“Would all interested parties who want to beover the additional administrative burden that will
consulted write in to us”?fall on the taxpayer, it will not fall on the

(Mr Melhuish) They do both.Government.
652. So either way you would certainly be

competent you would be consulted?
(Mr Melhuish) Yes. There is a lot of information647. Others have made that point to us. I am

which is publicly available as well on the Revenue’sslightly perturbed by the view of some, maybe it is
website which is helpful.not your view, that the Inland Revenue are not very

keen to get this right. 653. I asked the question and I felt a bit that we
were liable to the same charge as you have levied(Ms Rowe) I do not think we are saying that, no.
against the Inland Revenue, you had got so far with

(Mr Chase) What we are perturbed about is that the answer and then we cut you oV before you got to
they had the opportunity to get it right. We were on the bit that was really, if I might say so, the most
the way to doing that and they stopped the process at interesting. I asked about leases and complex
what was a crucial moment in time. transactions. Leave complex transactions to one
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side, let us follow the lease thing. You indicated to us Chairman
some of the diYculties, but the real question that I am 656. So you would recalculate after five years?interested in is whether they are listening and whether (Mr Chase) I would say that is it.we are listening. What would your solution be? How

657. Would the Revenue not have to raise the ratewould you deal with turnover rates, which is
at which it is taxed on its side to oVset the possibilityobviously at the heart of some of this lease problem,
that they would lose out because of doing it theirand how would you make it simple to understand?
way?The diYculties you have indicated. We are listening.

(Mr Chase) The alternative would be to look at itTell us how you would solve those problems if it were
as an assignment and then you might look at a tax atleft to you.
that point in time.(MrChase) Certainty is the most important matter

Chairman: I understand.that we are looking for and the clearest area we can
come up with is what is agreed in the market as a rent.
Therefore, in the first few years of a lease we really

Lord Oakeshott of Seagrove Bayknow what is going to happen subject to dealing with
any rent free periods or any capital inducements 658. Accepting the fact that if the Government
which are paid. It is at that point in time that if any wants to raise more money from it they put the rates
lease duty is going to be paid it should be made on the up, is the present system so wrong where you have a
basis of what happens in the market at that moment stepped increase that seems to work reasonably
and as you try and move forward and assess duty eYciently in the market? Would one option not just
over a longer period of time so I think you create be for the Government to put up the rates of duty on
greater distortions in the market place. The the present structure?
Government itself has made it quite clear, because of (Mr Chase) It has worked perfectly well and it has
matters relating to the Code of Practice for not caused any problems so far except that we have
commercial leases where they are looking at the been told that this is a modernising approach—in
relationship between landlords and tenants and how fact when I review our salaries at the oYce I will call
leases are created in this country and how the it modernising the salary structure. If it does really
agreements are structured, that they want more look as if it is the way to go how can we secure more
transparency and they want a simpler arrangement income in the property market.
and part of that is to have choice. The diYculty we (Ms Rowe) If one accepts, and one does not want
have in trying to come up with an answer is that if the it to happen, that there has to be this tax on rent,
Government at the moment is saying we want choice rather than getting people to pay up front for a lease
as long as leases are very short then it seems to me that they may not occupy for the whole length of it a
that you do not oVer much choice, but that would fairer way might be to go back and charge them some
give the answer for looking at how you charge lease sort of annual charge. After all, it is an annualised
duty. The diYculty is, and I have given some charge that they are charging but with risk in the
examples where long leases are required, that there is future. Instead of the Revenue having their money up
no reason why those leases should still not be agreed front having it spread over a period of time.
and taken on board and should be legislated or (Mr Chase) But then an occupational tax and seen
prejudiced against, but as soon as you start looking on diVerent terms.
at the longevity of the lease in trying to assess what
they can pay in terms of the lease duty you open
yourself up to far more uncertainty and unfairness. Chairman

659. We are moving away from our permit,
fascinating though it is. The Chairman had never
heard of complex commercial transactions until we
started doing this and it seems to me to be complex in
every conceivable way. Just so I am sure I understand
your answer to Lord Wakeham, this is a complexLord Wakeham phenomena and therefore whatever you do,
probably there is not a simple way of doing it, it is

654. Having said that, this is what the Government going to be complicated.
has said it is going to do and it is not our job to say (Mr Chase) That was not complex commercial,
they should not do it. It does seem to me there is an that was lease duty. Complex commercial really deals
opportunity for you to say okay, if that is what they with transactions which go beyond normal transfer
want to do, they want to have a duty on long leases, of interest and, in particular, looking at the
how are they best do it. development process and how schemes or

(Mr Chase) The best way of dealing with it is to developments are financed and where the incidence
deal with the rent over the first five years of the term. of tax rises in respect of those transactions.

655. And then estimate it for the rest?
Lord Newby(Mr Chase) No. I think you have to accept that

that is a lease duty paid for that right to occupy the 660. On the form, you say you were summoned to
a meeting and with great pride the Revenue said hereproperty at the time when the agreement has been

struck. What happens after five years is just too is this form which is going to sort out how you
account for taxes, you are doing it on that form. YoudiYcult to foresee.
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saw immediately what were pretty major may never own it because it goes through the process
of being purchased and financed by anothershortcomings in the form which you no doubt said.

Is it your belief that the Revenue feel they have development, by a third party but, on the other hand,
it might be purchased up-front and Stamp Duty isentered into a process where they might redesign the

form as a result of the comments you made or was it paid at that moment in time, and it may be a
relatively small sum of money, but at the end of thelargely on a take it or leave it basis?
day a very large and valuable development exists on(Ms Rowe) We have not tested that. We have
top of it. I think the question that came through fromraised the issue with them and through the
the consultation process is at what point is it fair toconsultation process we will bring it to their
make the charge? Do you look at it at the veryattention. I think it is time for a radical overhaul of
beginning of the process and make a charge based onthe Inland Revenue.
what was then paid for the land? Do you look at it at
the beginning of the process and make an estimate of
tax charged on the estimated completed value of theChairman
scheme when you may not even know what the

661. Did you say a radical overhaul of the Inland completed scheme is going to be? Do you wait until
Revenue? That has got to be outside our remit. the end of the process and with everything in front of

(Ms Rowe) You were looking for suggestions. So you make a charge on that profit? We had only got
this is the big picture. If I were an employer in a to the point of raising those issues when the
company I would have a corporate tax number, I consultation process came together.
would have an income tax number, I am now going Lord Wakeham: Tell us now what you do about it.
to have a unique bar code number for every
transaction I carry out and yet at the same time I am
being told by the Inland Revenue that this is all to Chairmanbring us in line with self-assessment. Why not just

665. Just slightly ahead of that question,have a unique number per company? Every
presumably the Inland Revenue has to question astransaction is then captured. I cannot see why the
you have put it for itself and has to know the answer?Inland Revenue software cannot speak to each other

(MrDoyle) It has to provide a definition of what isso that if I post this oV in good faith and it does not
a complex commercial transaction as a startingarrive I do not get penalised because once the form
point.has disappeared it has disappeared, or if I have to

amend it I have to go and get another form whereas 666. Since it has got to know the answer to the
with a corporation tax return I print another one oV question, do you know whether it has made up its
my system, I change the numbers and I send it oV. I mind, let alone what you would do, have you any
think that is the problem we have, but it is diYcult to knowledge of whether the Inland Revenue have
understand something which is brilliant because decided what they are going to do?
nobody has to sit and type the information in now, it (Mr Doyle) No.
is going to be scanned in using leading edge

667. They are going to have to decide and they aretechnology, and yet you have still got to fill out the
going to have to tell you?form in the first place. There seems to be a loss of

(Ms Rowe) Yes.opportunity.

662. On the other hand, that one is rectifiable.
(Ms Rowe) One would hope so. Lord Wakeham
663. You could at least prescribe something that 668. I think you have an opportunity, particularlycould be done and you will know what to do and that if they have not made up their mind, to influence theis worth thinking about. We have got to make a bit argument as to what they are going to do. It may wellof progress. Have you said all you want to say on be as blank as the blank piece of paper. It seems tocomplex commercial transactions or is there any me within it there are potentialities for making somemore you would like to tell us? of these complex transactions not doable. People will(Mr Chase) We have not touched on complex say it is too complicated, there is too much doublecommercial, but on lease duty we have covered the tax, like in the sub-sale you mention in your paper.ground. How do you think the tax should be administered to

deal with these complex arrangements?664. What about complex commercial?
(Mr Chase) That goes back to the question the (Mr Chase) Confidence in the tax system comes

from, first of all, simplicity and, secondly, a tax onBaroness raised about where do we stand and how
are we going to take it further forward. When we got something that is tangible that can be seen as an

actual. Nobody likes paying tax on something whichthe draft legislation through following the
consultation process, in very simple terms, we had a may never happen or which may never be successful

or which may end up costing them money. I amheading “lease duty” and “complex commercial” and
then blank spaces, so to know how to respond to that concentrating a little bit on the development process,

which is where most of the commercial transactionsis very diYcult. The fact is we do not know where the
Inland Revenue have got to in terms of their come forward, but that is only one part of complex

transactions. It seems to me that to charge a tax at theapproach to complex commercial. The main areas of
diYculty relate to the instance of taxation, where it is commencement of the development process and

make an assumption as to what its end value wouldpaid and how it is valued, particularly with regard to
developments where a developer will secure a site but be, would be unfair and inappropriate, but that
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charging a tax right at the beginning on those values when the measure came into force. On the question
of clarification and simplicity and transparency, wewhich have been made, which is the current position,

is perfectly satisfactory. Alternatively, it is certainly feel the Government has let the industry down on
that score. That has practical consequences in termsan opportunity to look at whether, regardless of

whether the land is purchased separately by a of evaluation as well, which Graham will know more
about than me, but which is a real concern todiVerent party and financed through the scheme, that

on completion of the development the final value can members. That would be one point. On a similar
point, there are also some slightly contradictorybe assessed and tax applied at that point in time. That

would be truly modernising the application of tax on messages around the actual Budget. The Budget
Notices are something which are hungrily taken upproperty through a Stamp Duty assessment. To do

anything which guesses what the position is or simply by all businesses and professional advisers because
they are so time urgent. At that time there was ato take a point in time and say “pay us now”,

regardless of the outcome, would not give any question of whether contracts which had been
entered into which were varied but not completed byconfidence and would certainly damage an industry

where the development side is an extremely diYcult 1 December would be caught with a variation. There
seemed to be two conflicting dates, Royal Assent,one because it goes through several phases and

usually at least two economic circles on anything which would be mid-July I would guess, or 17 April,
and as Graham has mentioned, these developmentsmajor. That would only take away confidence in the

process as well. One thing we are looking for in the are going on all the time and works are being created,
and that is a very time urgent issue which reallyproperty industry is a relatively straight line, trying

to avoid the booms and slumps that property has should have been made very clear, and was not, at
the time.suVered in the past.

(Ms Rowe) I would like to make a point there,
which is if one has a value which increases because of
work which has been done to the property and at the Lord Wakeham
end of that there is an increase in value, then

670. I was going to say is it possible you could sendgenerally that is catered for in tax terms through
us the two contradictory notices you received so wetaxation of income and I think another level of tax
can read them because it is an important point.would be unfair, in the same way at the moment that

(Ms Rowe) Can I pick up on that one point on theif a person transfers a property for a premium and
end date for regeneration. I was involved in thecharges VAT and then Stamp Duty is paid on the
Urban Regeneration Working Party for theVAT. Again, I think that is unfair because the
Government a couple of years back under Lordgovernment gets two bites of the same cherry.
Rodgers, the Urban Task Force, and we wereSomebody has got to finance that so something that
particularly concerned to ensure that money wascosted 100 costs 1171

2 and 4 per cent is levied on 117
drawn into these areas to regenerate them. My1

2. Again, given there is already a risk element which concern is if we are looking at the regeneration
is taken when somebody is financing a project up- process, certainly in a disadvantaged area, then three
front, it is enough they have bought the land and are years is not long enough and our concern is that no-
paying for the land and paying tax on part of that risk one will put their money there because by the time a
up-front, and it seems to me grossly unfair if they development is up and running that would benefit
then add value by the things they are doing and then from Stamp Duty relief, the time will have passed and
are paying tax on the value they have added anyway. why would you put a four or five or ten-year
To add another slice of tax on top looks to me like development plan in place if you know that after only
double taxation. three years you might buy a property cheaply to

begin but nobody would come into that because the669. Double taxation is not exactly an unknown
whole point is about inward investment and no-onephenomenon in the current tax system! I am not sure
will come in because they can only come in in thatfairness is within our remit. We have covered a lot of
short window. It is not good news.ground. As you know, you are the teachers and we

are the students on this. You may have heard me say 671. We had that point made earlier as well so you
to previous witnesses, there may well be points that are not alone in having that concern. Graham, you
you came here to make which we have not been can have the last word.
bright enough to ask you about. First of all, are there (Mr Chase) It is very much a general point but I
any points that you are burning to make before I think it is one worth making and that is we try and
bring this to a close? Secondly, let me add that if you get across, especially to those who do not really work
cannot think of them now, if you do it rapidly in property on a daily basis, the point that property
because we are about to write the report, if you go is not like most other industries. It is a factor of
away and say, “We should really have told them that production, it is a market place, it is an asset, it has
as well”, we would very much like to hear from you. diVerent qualities which make it very diVerent to
Back to my first question, is there some burning point anything else. We commissioned a report in 2001 by
that any of you want to make? the economist Roger Bootle, who looked at the UK

(Mr Melhuish) There is a point on the time limits property industry very carefully for us because we
on disadvantaged areas which I do not think was were concerned about wastage and ineYciency in the
mentioned. This is an issue which we are particularly market place generally. He came out with some
concerned about and we have had to bear back to the fascinating findings about the industry and it might
European Commission approval in January, and be helpful to send a copy of that report. In particular

two matters came out. Commercial property in thethat received little or no prominence at Budget time
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United Kingdom now accounts for about 15.6 per will be writing our report in the next ten days or so,
and to reiterate, if suddenly something leaps up atcent of GDP and that puts it pretty much on a par

with manufacturing industry in this country and, you and you say, “We really ought to have
mentioned that”, there is just about time as long assecondly, he found that the combined instance of tax

on commercial property is virtually the highest in the you ensure it is within our rather narrow remit. We
have found what you have had to say particularlyworld. Our concern is not to avoid tax or to reduce

it but ensure that UK industry, which needs to move interesting, unfortunately some of the stuV we are
not allowed to respond to we found especiallyforward and adapt and be able to satisfy all the

requirements placed on it, is not held back because of interesting. Thank you very much for coming to see
us today. It has been a worthwhile experience for usan unfair or over-burdening level of taxation which

does not allow property to prosper and therefore to and I hope you found it useful for yourselves.
generate what United Kingdom plc requires from it. (Mr Doyle) From our point of view we have been

very grateful to have been invited and we do look672. That definitely goes well outside our remit,
forward to contributing to the next stage of thewhich you can do because you do not have a remit.
consultation process.(Mr Chase) No, I do not.

Chairman: Very good. I am sure there will be a
673. Much as we would like to pursue that, we are next stage.

not allowed to. If I could thank you all. As I say, we

Letter from Mr David Melhuish, Senior Policy OYcer, RICS Policy Unit

I write further to your request for information in respect of conflicting public statements issued by the
Inland Revenue for this year’s budget and Finance Bill.

Cut oV point for liability for new stamp duty land tax—transactions entered into but not completed by
1 December 2003

I enclose for your information copies of the documents with which we are concerned. For sake of reference
these are lettered documents A, B and C.

— Document A is the Budget Press Notice relating to Modernising Stamp Duty which included the
comment that “transactions enabling contracts entered into on or before Royal Assent will broadly
always be chargeable under the existing stamp duty regime, no matter when completed,”.

— In Document B, the Finance Bill press notice, this appears to change slightly by pronouncing that
“the full reform package will be implemented on 1 December 2003 for all land transactions
completed on or after that date, unless they relate to certain contracts entered into before Royal
Assent”.

— Document C, the Inland Revenue Regulatory Impact Assessment, becomes much broader and
suggests in paragraph 67 that “transactions entered into before 17 April and not subsequently
varied” will not be caught for the new Stamp Duty land tax (the sixteenth having been the
publication date of the Finance Bill).

This confusion has been of concern to members involved in negotiating lease agreements. We feel the
confusion should have been avoided and suggest that a public confirmation of the date at which transactions
entered into and not subsequently varied will not be charged under the new regime, even if completed after
1 December 2003.

Stamp duty in disadvantaged areas: time limit to 2006

For your ease of reference I enclose Document D which is taken from the Inland Revenue press notice
relating to Stamp duty in disadvantaged areas.

The second issue I raised at the end of our evidence session related to our concern at the lack of mention
of the 2006 time limit applied by the European commission to the second phase of the stamp duty exemptions
policy, which was namely the abolition of stamp duty for commercial property transactions in the
disadvantaged areas. This is an important factor for those considering investing in regeneration through
commercial property in such areas. As pointed out by Ros Rowe in our evidence, we are now in 2003 and
this leaves little time for those contemplating such initiatives. Also significant is the impact on the valuation
of commercial property assets in such areas. The removal of stamp duty significantly aVects the valuation of
a property, but if in a few years time the property will become liable for the full stamp duty rate then this will
undermine the attraction of the asset.

Once again, on behalf of RICS I thank you for your invitation to give evidence to the committee on the
Finance Bill and we hope our comments have been helpful to your deliberations.
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We would be pleased to answer any further queries you may have regarding the new stamp duty land tax
or on other matters related to construction, land and property.

30 May 2003

Document A: Budget Press Notice from Inland Revenue

Modernising Stamp Duty

Budget 2003 confirms the details of and changes to the modernised regime for stamp duty announced in
Budget 2002. The revised regime, which will apply from 1 December 2003, will have a reinforced legal basis
and modern enforcement powers commensurate with other taxes. It will stop the abuse that has been
pervasive in high-value commercial transactions, while reducing the burden on smaller businesses and
modernising the administration of the tax for individuals.

The new regime will expand a range of anti-avoidance powers to discourage the transfer of properties into
companies (sometimes called special purpose vehicles) in certain circumstances. A number of changes to the
group and acquisition relief clawback provisions will be introduced with immediate eVect, including
extending the period in which these clawbacks can be withdrawn to three years.

The Government proposes further consultation on the transfer of land into and out of a partnership by a
partner, and the need for a stamp duty charge on transfers of interests in partnerships that hold UK land.
This is in order to prevent the use of partnerships to transfer property without incurring a stamp duty charge.
Pending introduction of the new measures, the stamp duty treatment of partnership interests will continue
as now.

The modernised regime comes into force for transactions completed on or after 1 December 2003, where
those transactions relate to contracts entered into after Royal Assent of the Finance Bill. This means that
transactions enacting contracts entered into on or before Royal Assent will broadly always be chargeable
under the existing stamp duty regime, no matter when completed. There will be special rules for certain
options made after 16 April—transactions arising from those options may be subject to modernised stamp
duty if they arise after implementation of the new regime. Full details about transitional provisions will be
available when the Finance Bill is published on 16 April.

The modernised stamp duty regime will see the abolition of stamp duty on transactions involving property
other than land, shares and interests in partnerships. This de-regulation will take many transactions out of
stamp duty altogether, significantly transfers of book debts and other receivables.

Document B: Finance Bill Press Notice from Inland Revenue

STAMP DUTY ON UK LAND AND BUILDINGS

The FinanceBill, published today, sets out the framework for stamp duty land tax, whichwill be introduced
on 1 December 2003 to replace the existing stamp duty regime on UK land and buildings.

Reform paves the way for the introduction of e-conveyancing systems which will allow purchasers of
property to be eVected or registered electronically, making the acquisition of property faster and more
eYcient.

The reform builds on measures introduced in Finance Act 2002 to tackle avoidance of stamp duty on
certain property transactions, and modernises the compliance regime for stamp duty by bringing it into line
with other taxes and incorporating appropriate enforcement powers. There will be new processes for
reporting the details of land transactions and for paying any tax due.

The full reform package will be implemented on 1 December 2003 for all land transactions completed on
or after that date, unless they relate to certain contracts entered into before Royal Assent.

In addition to the legislation published today, prior to implementation there will be regulations made to
cover administrative issues, such as the content of the land transaction return form.

The Government has also announced that consultation will continue on certain key aspects of the regime.
These are the transfer of land into and out of a partnership by a partner, and the transfer of interests in
partnerships that hold UK land, the approach to large developments, including the treatment of sub-sales
and successive transfers, sale and leaseback deals and securitisation of land. Any changes arising from the
consultation may be enacted either on implementation of the new regime or in Finance Act 2004. There will
also be the opportunity for further dialogue on the proposed changes to lease duty, which will only proceed
if a suitable alternative is not identified.



156 minutes of evidence taken before the

21 May 2003] [Continued

Details

Outline of the modernised regime

For the vast majority of individual house-buyers and their agents, transactions which are liable to stamp
duty land tax should be reported and duty paid as now, within 30 days of completion.

From 1 December 2003, when the new system starts, customers will no longer need to submit documents
to the Inland Revenue for stamping. Instead they will have to notify liability to tax using the new land
transaction return. Payment should be sent at the same time as the return, as now, to our central processing
centre in Netherton. Any stamp oYce will be able to forward returns and payments to Netherton on behalf
of customers, but customers will benefit from a quicker service if they make their returns direct to Netherton.

In future, customers will receive a stamp duty land tax certificate which they or their agents will need to
submit to land registries in order to register ownership of land or to record a deed, as appropriate.

Under this “process now, check later” system, the Inland Revenue will issue certificates from the central
processing centre. From the filing date of the return, there will be an “enquiry window” (the period during
which the Inland Revenue can open an enquiry or a customer can request that an enquiry be opened into a
transaction). This will be a period of nine months for all transactions.

In the longer term, the introduction of electronic systems for conveyancing and registration by the land
registries should allow stamp duty to be processed simultaneously with registration.

There will be cases where no tax is due, for instance where a relief can be claimed or where the transaction
is below the zero rate band threshold. It is proposed the threshold will be £60,000 for residential property and
£150,000 in other cases.

In these cases purchasers may still have to make a return to the Inland Revenue or, in certain cases, provide
a self-certificate to the land registries (which includes any register maintained by the Keeper of Registers of
Scotland and, in Northern Ireland, the Land Register of Northern Ireland and the Registry of Deeds).

Summary of Finance Bill legislation published today

The main features of the legislation published today are:

— Broadly, the scope of stamp duty land tax will cover transactions involving any estate, interest, right
or power in or over land in the UK. There are then a number of exclusions, including:

— mortgages and similar security interests;

— licences to use or occupy land; and

— transactions for no chargeable consideration.

— The charge will include:

— completions of transfers of freehold property and leases;

— grants of leases (including, in Scotland, missives of let);

— contracts for land transactions which are substantially performed before completion;

— transfers of such contracts; and

— options and rights of pre-emption in respect of land transactions.

— Tax is due (on the due date) 30 days after the eVective date of the transaction. The eVective date is
normally the date of completion or the date substantial performance occurs, if before completion.

— The purchaser, who is the person acquiring the interest in land, is liable pay any tax due by the due
date and to send in the return.

— The rate of charge for all transactions other than the grant of leases depends on the amount paid
for the transaction (this includes any payment or “consideration” for linked transactions). It is
proposed that the rate of charge for the rental element of new leases is determined by the net present
value of the rental payments due to be made under the lease. Consultation, however, is continuing
on this proposal and it will only be introduced if an acceptable alternative is not identified.
Premiums for new leases, as now, will generally be charged at the main rates.

— Stamp duty rates for 2003–04 were set out in the Budget Day press notice PN 08. Broadly, the
existing regime will continue with current rates and thresholds until the modernised regime is
implemented. At that point the following changes are proposed, subject to further consultation:

— lease duty is charged on the net present value of the rental stream of the lease, at a rate of 1%
where that net present value exceeds the zero rate band upper threshold; and

— the zero rate band upper threshold is increased to £150,000 for all wholly or partly non-
residential transactions (for new leases and conveyances and transfers).
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— Some transactions are relieved from charge, even though they still need to be reported to the Inland
Revenue. Reliefs that have been carried forward from the existing regime include:

— acquisitions by a charity;

— transfers between group companies;

— transfers arising from company reconstructions;

— certain purchases by registered social landlords;

— acquisitions of land in disadvantaged areas; and

— crown exemption.

— New reliefs for the modernised regime include:

— acquisitions of dwellings by house-building companies in part-exchange for the sale of a new
home;

— acquisition of dwellings by relocation companies;

— acquisitions by local authorities or other public bodies under compulsory purchase orders; and

— acquisitions by local authorities or other public bodies under the terms of planning
arrangements.

— Some transactions qualify for special rules. They include:

— transfers between companies and connected parties;

— collective enfranchisement by leaseholders and crofting community right to buy schemes;

— alternative property financing arrangements for individuals (which can be used, for instance,
to provide “Islamic mortgages”);

— acquisitions of dwellings under shared ownership schemes, and

— right to buy and rent to mortgage transactions.

— Chargeable consideration is, broadly, money or money’s worth. Where a single bargain includes
more than one interest in land, or an interest in land and another interest or asset, the amount paid
should be apportioned between the interests. Anything paid for goodwill that cannot be sold
separately from the land is part of chargeable consideration.

— VAT is included as chargeable consideration only where it is paid as part of the transaction, or
where a landlord has elected on or before the grant of a new lease of charge VAT on the rents under
that lease.

— Broadly, land transaction returns should be submitted to the Inland Revenue for the following
transactions:

— any transfer of a freehold or assignment or assignation of a lease for consideration, whether or
not giving rise to a charge;

— any transaction for which a relief is being claimed;

— the grant of a lease for a contractual term of seven years or more or which gives rise to a
charge; and

— any other transaction giving rise to a charge.

— Where a complete land transaction return is received, and any payment of tax due as stated in the
return, the Inland Revenue will issue a certificate. This certificate should be included with
documents submitted to the land registries when applying for registration of title.

— In some other cases the land registries will require a self-certificate to say that a land transaction
return is not needed. These will mainly be required for freehold conveyances and assignments or
assignations of leases.

— Arrangements for certain transactions may provide for consideration to be paid in one or more
instalments after the eVective date of the transaction. Where:

— there is uncertainty about whether anything more will be paid, and/or about the amount of
additional consideration due, and

— at least one instalment might be more than 18 months after the eVective date it will be possible
to apply to the Inland Revenue to defer payment of tax until the amounts to be paid is
determined. If there is no application to the Inland Revenue for deferred payment, or an
application is refused, payment should be made by the due date based on an estimate of the
consideration that will be paid. This amount may then be adjusted once the final amount to be
paid is confirmed.

— These arrangements do not apply when consideration is paid by annuity. In this case payment
should be made at the due date based on 12 years’ annual payments. No further adjustment will
be made.
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— Returns submitted after the due date, or containing incorrect information or omissions may be
subject to penalties. Late payment of tax is subject to interest. The penalty and interest regimes are
similar to those for other Inland Revenue taxes, and may be subject to mitigation.

— The Inland Revenue have nine months from the due date (or actual filing date, or date of
amendment, if later) to start an enquiry into a return or amended return. After that, if new
information comes to light under-reported tax can still be recovered. Self-certificates will be audited
for validity and, if necessary, enquiries started. Persons knowingly concerned in fraud relating to
tax will be liable to prosecution under a provision similar to that for income tax.

— Purchasers are obliged to keep suitable records for six years from the eVective date.

— The purchaser has full appeal rights to the General or Special Commissioners, which are
independent tax tribunals.

Transitional arrangements

The new regime will apply to all land transactions completed on or after 1 December 2003 except those:

— enacting contracts or agreements (excluding options and rights of pre-emption) made on or before
the date the 2003 Finance Bill becomes law, and

— arising from options and rights of pre-emption made on or before today (16 April).

Stamp duty under the current regime may have been paid on documents in respect of some transactions
within the new regime. In this case, any ad valorem stamp duty paid under the current regime may be set
against the amount of stamp duty land tax due under the new regime.

The existing stamp duty regime will continue to apply to stocks, marketable securities and bearer
instruments, and transfers of land into or out of partnerships by partners or former partners, and acquisitions
of an interest in a partnership. It may also apply to transactions completed and leases granted on or after
1 December 2003 where those conveyances and leases fulfil contracts or agreements entered into on or before
the Finance Bill becomes law (provided they have not been varied after the Finance Bill becomes law).

Stamp duty will cease to apply to transfers of other property for contracts entered into on or after
1 December 2003.

16 April 2003

Document C: Inland Revenue Partial Regulatory Impact Assessment (RIA) Modernising Stamp Duty

The following transactions will always be within the existing stamp duty regime:

— transactions where contracts are entered into before 17 April 2003 and not subsequently varied even
if completion is after 1 December 2003; and

— all transactions completed before 1 December 2003; irrespective of when the contracts were
entered into.

More detail on transitional arrangements will be made available in due course.

Impact on Small Business

Ministers have made a clear commitment to a fair tax system and this has been one of the main drivers
behind the modernisation of stamp duty. Therefore we have aimed to ensure that the changes being made
would not disproportionately aVect small business. For this reason stamp duty land tax has been developed
with small business in mind. As such we have made a number of changes that will be of particular benefit to
small businesses. For example, the proposed increase in the 0 per cent band to £150,000 for transactions
involving non-residential property will result in a tax saving for a large number of small businesses. In 2001
there were approximately 10,000 transactions involving commercial buildings in the £60,000 to £150,000
range.

In addition, as explained in paragraph 59 above, the £150,000 threshold for commercial leases will take out
of charge around 60 per cent of all commercial leases representing a considerable saving for small businesses
in terms of the tax that would otherwise be due. For example, under a £150,000 threshold, a 10 year lease
with an annual rent of less than £18,000 would be exempt from rent duty, as would a lease of any length with
annual rent of less than £5,250. There may be some small businesses taking out leases above the threshold
that will see a rise in the amount of tax due.

Where a lease is taken out of the charge the businesses involved will also make administration savings
through not having to notify the Inland Revenue of the transaction. Where that business employs legal help
there may also be a reduction in professional fees.
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We have consulted with a wide variety of businesses and representative bodies including small businesses
and those representing small businesses (including the Small Business Service). We have used this information
to better understand the needs of small businesses and the assistance they will require to understand the
changes to stamp duty. We will endeavour to reduce the impact of the changes by oVering guidance to our
customers. This guidance is being designed with small businesses in mind.

Small business readers may also be interested to read that a RIA was published on 9 April 2003 for the
extension of disadvantaged areas relief for stamp duty.

Document D: Inland Revenue Press Notice

Threshold for Non-residential Property

The Budget introduces a measure designed to exclude more small businesses from charge to stamp duty
from 1 December 2003. The stamp duty zero rate band threshold will be significantly increased from £60,000
to £150,000 for non-residential purchases, eliminating the charge on around 18 per cent of commercial
property acquisitions. The new zero rate threshold will apply to non-residential new leases where the NPV of
rents is not more than £150,000, taking around 60 per cent of new commercial leases out of charge altogether.

Alternative Property Finance Arrangements

Modernisation allows for fairer treatment of property purchases by individuals financed by certain types
of alternative mortgage products. From 1 December 2003, and in certain circumstances before then,
individuals using such products will be able to benefit from this fairer treatment, putting the stamp duty
treatment of purchases financed this way on a level footing with purchases financed by conventional mortgage
products. The Government believes that a range of individual consumers will benefit from increased choice
in the mortgage market.

Disadvantaged Areas

From 10 April, Stamp duty will no longer have to be paid on certain non-residential property transactions
in disadvantaged areas. Regulations build on the existing exemption from stamp duty on all property in
disadvantaged areas where the consideration does not exceed £150,000. The move takes forward the
Government’s aim of regenerating the most deprived areas in the UK. The Inland Revenue is today
publishing a Statement of Practice, SP1/2003 which sets out detailed guidance on the relief from stamp duty
in disadvantaged areas. [The Statement contains no mention of the 31 December 2006 time limit.]

Registered Social Landlords

Registered Social Landlords enter into contracts with housing authorities to house the homeless. Budget
2003 removes the obligation on Registered Social Landlords and tenants to pay stamp duty on certain
tenancy agreements. The measure will apply retrospectively to tenancy agreements entered into on or after
1 January 2000. This supports the Government’s policy on housing the homeless.
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Lord WakehamChairman

674. Welcome to our gathering. I imagine most of 676. I want to ask a question on Stamp Duty Land
Taxes, you will have seen from the witnesses whoyou have never been on a visit to the House of Lords

before, you have certainly never been to our have talked to us before that we really started oV

asking most of them what their view was on theCommittee before. It is a great pleasure to see you.
You have our line of questioning so you know consultation process that preceded the publication of

the Finance Bill, I wonder whether you can give usbroadly what we are going to ask you about, but that
does notmean we will not find other things to ask you your impressions of that process and whether you

thought it would work and whether it was helpful?about at the same time. Looking at your provenance
I gather we will not ask anything that you do not Why did it stop suddenly? We need help on those

matters.know the answers to. We do have one problem,
although great emphasis was made to the (Mr Hartnett) My Lord Chairman, I hope it is
tremendous expertise of their Lordships House when okay if I start. I think it will take me a moment or two
this Committee was set up some of us do not have the to answer that question. When the Inland Revenue
faintest idea what most of this is all about at all so consultative document was issued in April 2002 it set
you do have a serious problem of explaining things out three objectives for modernising Stamp Duty:
to the ignorant. I have a long record of explaining Fairness, that was really about the Government’s
things to the ignorant and in my case staying concern about the level of avoidance in Stamp Duty
ignorant but we cannot aVord to stay ignorant. We and the fact that a lot of large commercial property
normally expect all of our witnesses to join in, we do transactions were taking place without any Stamp
not expect any concept of hierarchy, we expect the Duty being paid. I have seen at your earlier hearings
person who knows the answer to answer the that generally it was said that Stamp Duty has
question. I do not know whether there are any become a voluntary tax. The second objective was
opening remarks you want to make? about doing electronic business, supporting the

(Mr Rogers) I had not intended to, Lord Government’s electronic business agenda and
Chairman. I do not know whether you want looking forward to electronic conveyancing. The
colleagues to introduce themselves. third objective was creating a legal framework for

Stamp Duty that was actually modern. Stamp Duty
675. I was going to do that. Let us start from my had not been consolidated since 1891. 60 something

left. Finance Acts piled change on change and there was
(Mr Lester) I am Craig Lester, I am the Business a very strong feeling that a limit had been reached.

Director of Stamp Taxes in the Inland Revenue, We have a huge task to modernise from 1891. We
which means I am responsible for the current Stamp set about establishing a structure within which
Duty on property, the existing Stamp Duty tax on consultation could take place. I chaired a steering
shares and the new Stamp Duty Land Tax. group made up of senior people from business, an

(Mr Hartnett) I am Dave Hartnett, I am a Deputy Executive Director of Land Securities was there, the
Chairman of the Revenue, I am responsible for the National Association of Pension Funds were there,
policy area and also for avoidance and fraud. there were bankers, the Law Society was there, the

(Mr Rogers) I am Ivan Rogers, I am the Director Institute of Taxation and the Association of British
for Budget and Public Finances in the Treasury. Insurers. We wanted to look at five or six diVerent

(Mr Wells) I am Mike Wells, I am the Director of things: scope, processes, rate structures, reliefs
Law Enforcement Policy for Customs & Excise. and other provisions and complex commercial

(Mr Walker) I am Tony Walker, I am the head of arrangements with a real awareness on our part that
Fiscal Fraud Policy in Customs & Excise. some of the way property transactions took place in

2002 were probably a long way beyond ourChairman: Fiscal fraud is one of the businesses we
want to look at. understanding and it was really important for us to
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find out about that. We also set up a group to look at was a lot more consultation around the technicalities.
The real diYculty with consultation aroundScottish and Northern Ireland issues. I hope I do not

oVend anyone by saying that Scottish issues are technicalities is that you have to expose the
underlying policy. In the period that ministers werealways a challenge for us in a Finance Bill, somehow

or other something always seems to pop up that we thinking about the anti-avoidance measures and
some of the policy issues where there were conflictinghave never heard of before, but we are there to rise to

the challenge. Consultation took a very broad form, views it would have been jolly hard to consult on the
technicalities without exposing more than we werewe had the document, we had meetings, we heard

from representative bodies and we produced draft able to do. I think there are a couple of things I would
like to say on regulations, if I may. The first is that Ilegislation. Particularly useful for us on this

occasion, we managed to persuade some of the great recognise the concerns that we often hear about the
amount of regulation, and that is not really one forlaw firms to release staV to work inside the Inland

Revenue under the conditions of being a civil servant me today. These days the mechanics of something
like Stamp Duty should be in regulations. Ministersto help us, particularly with property law. We found
have given commitments about consultation onthe consultation hugely useful, it enabled us to refine
regulations and I think some of them will be exposedour thinking. A simple example, the enquiry period,
shortly. The regulation-making power that worrieswhich is the period open to the Inland Revenue
people the most is a round clause 109, the so-calledwithin which to enquire about a transaction. In our
Henry VIII clause. That is really there to help withconsultative document we suggest that it should be
two things: any new schemes for tax avoidance that36 months but the consultation process helped us see
emerge, and this is an area of legislation where theythat nine months was much more appropriate. I
do emerge very quickly and pretty frequently, and,would like to turn to why it stopped, halted, as I like
more importantly, to help with the discussions thatto say. First of all, I have to say I am sorry to a
are going on at the moment about lease duty as tonumber of organisations that the note which our
whether there is a better way to do it. Why we needpeople issued when it stopped was more abrupt than
regulation is this: Stamp Duty is a transaction tax, itany of us would like. Why did it stop? It stopped for
is not a profit tax like income tax or corporation tax,two reasons: we were looking at provisions which
people need certainty. And regulation enables that,were going to deal with very heavyweight tax
which other approaches would not do.planning on a very significant scale and we have

Lord Wakeham: Finally on this area, we have hadalways found it a pretty dangerous business to
suggestions from witnesses that 1 December is tooconsult on tax planning or the measures against tax
early, how would you answer that in this particularplanning because you leave a hiatus during which
case?things can happen that you do not actually want to

happen. The other thing was this, and I think I am
right at the margin of where I am allowed to go,
ministers had to actually stop and think about all of Chairman
the things that we need to give advice on. Lots of the

678. Just to interrupt, presumably included in thethings the consultees told us conflicted with each
letters that you say you received one or twoother, they had diVerent interests, they wanted things
mentioned 1 December?to go in diVerent ways and it was really important for

(Mr Hartnett) My Lord Chairman, indeed, aus to try and sort that out, and particularly for our
number. Some actually say: “Good, let us get on witheconomists, particularly our very senior economists,
it”. I am going to say much the same again I fearto work very hard on representations that we had
around 1 December. A 308 year old tax with changereceived. The message was sudden but I think the
piled upon change has become quite rickety. Reformreasons were pretty significant. I would like to say
was undoubtedly needed. We have done a lot of thethat at the stage we stopped the meetings we carried
work. We have consulted hugely. Not everyone hason receiving letters and other representations but at
liked the clauses that the Government have putthat stage we had a pretty good understanding of
forward and for some 1 December will actually get inwhat everyone wanted to say to us. It may be helpful
the way of plans they have made for Stamp Duty.if I stop there and come to the more recent
That might just be another reason why 1 Decemberconsultation later.
is reasonable. Against the backdrop of commitments

677. That is putting what we heard from other the Government have given for the consultation that
people another way, and that is perfectly is taking place now and the change that is possible
understandable. The problem represented to us was through regulation I think 1 December is very
there were great chunks of this legislation or reasonable.
proposed legislation which the practitioners and the
people outside feel they have never had a chance to
comment on and a great deal of it is going to be done

Lord Barnettby regulation and secondary legislation and they felt
that was a distinct snag from their point of view. How 679. Under our remit we do not have the right to
do you answer that point? consider the tax yield from any of these measures, so

(MrHartnett) I think in this way: there was a large I do not want to go into that, but as I understand it
body of legislation put out for consultation around you are seeking a deal with tax avoidance not tax
the time of the Pre-Budget Report, October/ evasion. Something like £10 billion a year is lost in
November 2002. I heard it said that the legislation in this area through tax avoidance, perhaps you can tell

us if that is true? Secondly, if you did delay to allowthe Finance Bill would have been a lot better if there
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more consultation, which many of our witnesses have through and the new measures are extremely
complicated. Could you attempt to convince me thatsuggested, would that involve any loss of revenue?
there is an absolutely compelling reason for the tax in(Mr Hartnett) I think the £10 billion figure is
its completely new form to be introduced inattached to the transactions on which Stamp Duty
December this year rather than six or nine monthsmight be due. £10 billion of Stamp Duty is rather
later?more than the Chancellor receives now.

(MrHartnett) Yes. One of the diYculties for Craig680. That is because it has been avoided!
Lester’s team, and I am sure he will want to say(Mr Lester) There is a fair point to be made and
something about this, in planning to counterthat is that £10 billion is only one estimate, we have
avoidance is that because Stamp Duty is basically aseen higher estimates, and that is probably on the
voluntary tax we do not know a lot about it. No oneconservative side.
is saying, as they might do when dealing with a
corporation tax computation which is not a
voluntary tax, “send us the computation and we canChairman
explore that”. Nobody is saying: “Here are the

681. For those of us who only come across Stamp arrangements we have put in place in order not to pay
Duty when you buy a house avoidance seems Stamp Duty here”. One of the diYculties for us is
inconceivable, there must be something very clever that we had a lot to learn and a lot to find out. We
about avoidance that we know nothing about? also had the challenge of stopping the avoidance. We

(Mr Hartnett) May I give you an example which certainly knew there would come a stage when we
may help, because I suspect we are going to get here knew enough to work out how to do that. I am afraid
soon for diVerent reasons. In looking at how the we could not plan ahead for the scale of avoidance
Inland Revenue develops its electronic services I and the voluntary nature of this tax.
went to have a look at a big solicitors knowledge base (Mr Lester) I think the point I would make is that
and they showed me how they prepared property I think we need to see the anti-avoidance element in
transactions. They actually have an electronic facility modernisation in the context of the last few years. I
which allows them and the counter party’s solicitor think we have looked at, if not introduced, specific
to work in the same electronic space. In that space anti-avoidance legislation under the existing regime
there is a facility to drop down a pre-established in each of the last three Budgets. That represents, if
Stamp Duty planning programme, you just click on you like, an on-going battle and frankly probably a
the menu of what Stamp Duty planning or avoidance losing battle, to use the tools at our disposal to
you want. Maybe I can give you an example from one challenge the sort of schemes which Mr Hartnett
of your earlier hearings. I read what I could read of talked about. I certainly recall an experience over 18
the hearings carefully. There is a transaction, months ago when we consulted with counsel on a
somebody referred to a very big transaction, we think matter where we were trying to challenge a specific
we know what that transaction is, we are not sure, scheme which we felt was frankly outside the spirit of
but we think we know, and our description of that the legislation, and possibly outside the letter of the
transaction would be quite diVerent from the legislation. The strength of his response was that we
description you got because we would want to say: would need to start from scratch in rebuilding the
“Yes, this did rely on something introduced by Pitt legislation to challenge the aggressive tax planning
but here are three or four other things, if we have the which had become what he called institutionalised.
right transaction, we think happened here and they We clearly needed a written reform in that respect.
look like pretty aggressive planning to us”.

Lord SheldonLord Newby

683. We did hear that consultations were likely to682. I just wanted to probe a bit further the reasons
be limited because of the fear of revealing anti-fraudyou gave for consultation being stopped. You said
measures. This is common to very large parts of thethat there were two, one, you said that you were
Finance Bill, if you look at the Finance Bill there aredealing with anti-avoidance measures and secondly
very many areas where this applies. This is a seriousministers needed time to consider exactly how to
limitation to the understanding of the impact of therespond to the consultation to date. Are both of
tax. There are methods of dealing with this, as youthose not completely predictable events? When you
will know, can you say why you did not take somestarted the consultation was it not absolutely clear in
precaution to allow you to deal with the anti-your minds that anti-avoidance issues would arise
avoidance measures and at the same time get greaterand secondly that ministers—because it is not easy
consultation? It means there is going to be a seriousstuV, because it has not been looked at in such detail
limitation on your understanding of the impact of thefor a long time—were clearly going to have to spend
tax because you have not consulted as fully as yousome time on it? Frankly, those seem to me to be
might have done?poor reasons to have started a consultation process

and then brought it to a quick end because they were (Mr Hartnett) I think the answer to that is that we
have taken some of these measures. We have broughtcompletely predictable. Secondly, beyond that, you

pointed out, quite rightly, this is a very old tax, it has in to Somerset House skilled property lawyers from
some of the great City law firms working on terms ofbeen around for a very long time and yet at the same

time the argument being advanced is that it must be civil servants who were able to help us. What we
could not do is produce clauses for consultationchanged within a very tight timetable, even though

you accept that the process that you have gone round the anti-avoidance measures that were going
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to be introduced. I think more important is this. Chairman
There are only a relatively small number of things— 685. Your economist’s approach, again on athey are significant things—that people are worried theoretic basis, would assume they might converge toabout in relation to consultation. They are the anti- an equilibrium, it just goes backwards and forwards?avoidance measures, they are lease duty and they are (Mr Lester) I do not think our estimates of yieldthe measure which is being looked at for the Finance include every bit of avoidance that is currentlyBill 2004 and being discussed at the moment. Howwe going on.deal with partnerships. I think I have probably said

(Mr Hartnett) Professor David Arthur who leadsall that I can about the anti-avoidance measures. On
our team has some new thinking round avoidanceStamp Duty we have a huge number of conflicting
and economies, which the world will see soon.views. Our economists, as I said earlier, had to work

Chairman: We need an economist who knows hison those views, and it was the view of ministers that
game theory.they wanted to stop the meetings, as opposed to

consultation, from January while they thought about
how they were going to go forward on the back of our

Lord Newbyanalysis and all of the representations we had. That
was the approach that was taken. 686. A number of witnesses have drawn attention

to what they perceive as a lack of certainty in the
Stamp Duty Land Tax provisions compared to
the previous system, the adjudication procedure
available under old-fashioned Stamp Duty. What is
your view about that? In your view is that a
realistic concern?

(Mr Hartnett) I do not think it is. Let me explainLord Sheppard of Didgemere
why. The adjudication procedure today often
involves a large white van turning up outside the

684. How confident are that you have it right? If Stamp OYce or outside Somerset House and
you have it 99 per cent right the one per cent is going delivering up to 20 crates of papers and asking our
to create more tax avoidance schemes that will be people to adjudicate on a transaction that the
invented by some of the lawyers round and the other planners have spent three years preparing. We come
people, accountants, and so on. How confident are under pressure quite literally seven or eight days after
you that given the time and the limitation on the those boxes are delivered for review. Adjudication
inputs in the end you have it right? was once really important because it operated very

(Mr Hartnett) I am not at all sure it is an issue of well in a less complicated world. I do not think there
time. We have some of the cleverest people in the is any lack of certainty in moving to something more
Inland Revenue working on the reform. It is the modern because what the new regime says is, you are
biggest team than we have ever had on Stamp Duty. the company, you are the taxpayer supported by
How confident am I that we have it 100 per cent great advisers who actually know what you have
right? I am not confident at all. It is not a product of done here, please self-assess and put it on the table.
time, it is a product of this constant struggle that We then have nine months to open an inquiry if that
takes place between aggressive tax planners and the is appropriate. Can I ask Craig Lester to say a little
Revenue departments, not just Revenue but more about adjudication.
Customs as well. It is an everyday thing. We saw an (Mr Lester) All I was going to say is to refer to the
example of this in a diVerent field where the rationale behind the adjudication process and how
Government announced on 3 September that it was valued that is now. If I can quote from Sergeant &
stopping a scheme of tax avoidance used by very Sims, which is very much the bible for practitioners
large corporates and nine days later we were given a of Stamp Duty. It lists three reasons for adjudication,
blueprint for the new version of that. That is what one is that it is part of the process of appeal in any
happens. On the back of experiences like that I am dispute as to liability, so the amount of the duty.
afraid I cannot be 100 per cent. Secondly, under current rules certain instruments are

not properly stamped unless they have been through(Mr Lester) I think it is also worth saying that I
think, if you like, the job of tackling avoidance does the adjudication process. Thirdly, as a means of

satisfying a third party, such as a prospectivenot just rest on some of the narrow anti-avoidance
provisions that might be in this particular Finance purchaser or the Land Registry, as to the correctness

of the Stamp and the amount that it relates to. If weBill. We see that as starting with the fundamentals of
the scope of the tax which has been changed and took each of those in turn, if I can take them very

briefly, it would demonstrate why they are notincludes, in our armoury of weapons, if you want to
use that term, the fact that tax now becomes necessary or not valid reasons any more or why the

new process is slightly better. As to appeals, the firstmandatory for the first time and not voluntary, a
clear liable personal for the first time and of course reason, the new system will be more comprehensive

and more flexible, very much along the appealwe will have the usual administrative compliance
powers that are there for other Inland Revenue taxes. procedures that we have seen for other taxes. The

current system is incredibly slow. The only recourseThose things taken together give us more confidence.
I would agree with Dave Hartnett that we can never by way of appeal is to the High Court: and that

carries with it a certain amount of expense as well. Ibe absolutely confident and I suspect we may have to
use the regulation-making power when we spot the think there is also a wrinkle in the process at the

moment whereby in order to take a case to appeal thenext big scheme on tax avoidance.
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taxpayer has to stump up the tax up front and then (MrHartnett) I think there are essentially diVerent
go through a lengthy process of appeal. We have a things, the eight or nine days is the time after which
case in front of us at the moment which is over two those who send us big boxes for adjudication begin to
years old which we think will be over three years old press us for an answer.
by the time it is heard, that gives you an indication of

689. The Inland Revenue is used to resistingthe current process. From 1 December we will have a
pressure.system where the taxpayer makes the estimate of the

(Mr Hartnett) Absolutely. I want to let you see itduty due and the appeal process (which has yet to be
from the perspective of the taxpayer. The nineset out, it will be one of the things set out in
months is the period which brings absolute finality ifregulation) will be through the Commissioners,
we have not started our inquiry. In adjudication youwhich will therefore be quicker, easier and cheaper
have to go straight to the High Court, as Craig Lesterfor the taxpayer. Finally, just to go back to the
has described, and that takes a long time and is thewrinkle I mentioned, under the new system there is
beginning of a long process. We think the newno requirement for the tax payer to stump up the tax
process of appeal will be a shorter process. There isup front, if it is under appeal it remains so until the
an earlier stage of resolution available if people wantcase has been heard. The second reason is that certain
it resolved at that stage.instruments are not properly stamped unless

adjudicated. In practice this has withered away from 690. Are you saying it is going to be quicker forthe many diVerent documents that were originally those who are going to do a deal and much slower forwithin the scope of the tax to a number of mostly everybody who does not arrive at certainty?reliefs at the moment, for example the relief whereby
(Mr Lester) For the vast majority of cases the newcharities can purchase properties free of Stamp Duty.

system will feel identical to the old in terms of theUnder the new system the process for claiming each
certainty it provides, that is for most transactionsof these reliefs is being reformed. For example for
where the amount is known and therefore thecharity relief it will be a matter of ticking a box on the
consideration that is entered on the notification formnotification form to make it clear that that relief has
in the process is the amount on which we will chargebeen claimed. Those reasons I think have ceased to
duty and provide a certificate under the new systembe relevant. Finally, as a means of satisfying a third
confirming the amount of duty. That will be aparty as to the correctness of the stamp. Under the
straightforward replacement for the current Stamp,current system there are a number of pitfalls for the
which we are doing away with. On that basis agents,unwary, which include the fact that if Stamp Duty
solicitors and conveyancers can go to the Landhas not been paid properly on a transaction in the
Registry with that certificate of registered title, whichpast then it can have consequences for the new
is one of the keys reasons why taxpayers wantowner. For example the document may not have
certainty, and that can all happen within a matter ofbeen properly stamped and therefore cannot be
a few days. To that extent it has the same level ofpresented in court. Under the new system, with the
certainty and indeed should over time become a littleidea of the liable person, the tax that is due on a
bit faster and smoother as a process.particular transaction rests with and stays with the

person who is liable at the time, so if somebody was
691. That cannot be re-opened.to come along two or three years later and purchase
(Mr Lester) We then have the nine month windowthat property there would be no suggestion they

of enquiry, whereby once we have looked at everymight have problems or a liability as a result of
single transaction that has come through the self-something that happened in the past. The liability
assessment process we can select the ones where weand any debt will be pursued on the original
think we need to ask questions because having hadpurchaser. If you look at those reasons in Sergeant &
time to look at all of the facts that have been providedSims I think overall the new process should be a
on the notification form there will be ones where webetter process.
have questions, where, frankly, we think questions
must be asked because there is a suspicion that self-
assessment is wrong.Baroness Hogg

(Mr Hartnett) May I just add a couple of words. I
687. I appreciate there may be a number of think there is a balance to be struck here between the

advantages in what you most helpfully described but need for certainty and the need for the tax authority
it is not very clear to me why changes could not have to replace the regime. If I might go back to the
been made to the previous system to incorporate transaction, I mentioned earlier, which I think was
these things. I have one fundamental puzzle on the described to you as a £2.4 billion land transaction,
two descriptions we have been given, first we were with apparently no payment of Stamp Duty. That is
given a description as to how you came under the sort of transaction where I suspect there will be
pressure after eight or nine days to produce certainty, nine months of uncertainty in the new world. Had we
the implication being that you need longer, you seem received payment of £96 million—I hope I have my
to need nine months, and now we are going to be sums right—there would be a huge measure of
going much quicker for the taxpayer. I find it diYcult certainty, because that looks like the maximum
to reconcile those two statements. amount of tax. There is a balance to be struck here,

(Mr Lester) The appeal process will be quicker if which I fear we are never going to explain away
there is a dispute as to the amount. adequately, where we feel the need to make a detailed

inquiry to ensure what appears to be needed to be688. Why do you need to move from eight or nine
days to nine months? paid has actually been paid.
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697. Which I presume is on this and complex692. I am a little lost on the meaning of the word
transactions?“certainty” here. One concept which applies here is

(Mr Lester) There are several areas that are stillthis is a new tax and like everything new do you not
subject to consultation, these are the lease dutyknow how it is going to work, that is in the nature of
measures, there are a bundle of issues round thethings. You cannot claim that you know how it is
heading of complex commercial issues, which aregoing to work until it starts to work. There must be
largely to do with finance raising matters and subsome uncertainty almost by definition once you
sales, which are two areas where the industry wouldintroduce a new tax. I take it that that is not what we like to see more exemptions and relief, and we areare talking about here, we say when the tax is going to enter into consultation on those. There is aworking perfectly well there is uncertainty at a micro major consultation coming up on partnerships,level for some individual taxpayers who will not be which is an area we are attempting to reform betweensure what they owe as early as they like, or some such now and next year’s Finance Bill, where we will issue

expression. I take it that the latter is what you are draft clauses during the summer and start the process
talking about? of consultation in some detail on that. It is a much

(MrHartnett) My Lord Chairman, yes. I think this more simplified structure compared to the original
is about the certainty that the rapacious hands of the consultation. We took it on board that that might
Inland Revenue will not be able to dive into coVers have been a little bit too complex and a bit too
after the fee has been presented to us. bureaucratic, so we will have a fewer number of

smaller meetings but still a fairly constructive, open693. You have told us something about secondary approach to consultation. The first meeting has
legislation, is there anything more than that you want taken place.
to add? Have you said what you had to say, which is

698. Will that not lead you into exactly the samethat you are suggesting that it is not unusual for it to
problems, how you get into real-time discussionsbe excessive? I take it what you said earlier is your
with people?answer?

(Mr Lester) We always have to work round those(Mr Hartnett) I think it was, yes.
sort of issues and the balance that we strike is that
within those meetings we find it extremely helpful to
have a dialogue directly with the professionals. We
always have to work round those sort of

Lord Newby considerations.
Chairman: We are now going to go on to leases.

694. Why do you think people like the Law Society
described the secondary legislation provisions as a
disgrace? Are they being disgraceful in turn in

Baroness O’Cathainsuggesting that what is normal provision is added on?
That was the burden of what they were saying. 699. One of the problems that we see and heard

about is the fact that in some cases it is not known(MrHartnett) I think there is a diYculty here. I am
what the rent will be, for example if the rent is basednot about to suggest that the Law Society are being
on turnover or the lease is based on turnover in thedisgraceful, not at all. The Law Society and many
retail business or some other type of dependencyothers want flexibility in the rules which underpin the
which can change depending on the economicadministration of tax and the most flexible approach
situation. Is this recognised by you as a problem? Ifthat comes is to put the machinery into regulations.
so, how are you going to be able to deal with it andWere there not regulatory-making powers—and I
administer it in the simplest way and clearly? A lot ofcannot imagine that all regulatory-making powers
these people do need—again using that wordwill be switched on immediately—then the sort of
“certainty”—some sort of clarity about what is likelythings that were said earlier about the bedding-in of
to happen?the tax and changing the procedures quickly would

(Mr Hartnett) Let me start, if I may, and thennot be possibly as fast as the Law Society would like
Craig Lester will come in on the approach. This is anto see.
issue I think we understand pretty well because it is
an issue in all of our taxes. People get remunerated in
shares, for example, that are of uncertain value and
we still have to work out how to tax them. Property

Chairman transactions can take place where there are
contingencies attached to a transaction and so there

695. There are certain areas where you and others is some uncertainty round capital gain and you get
have to agree to diVer? the same issues with inheritance tax. The basic

(Mr Hartnett) I think that is right. approach in the legislation, subject to anybody
coming up with something very diVerent, as the

696. I am not sure there is much more to say. Can Chancellor suggested, is that this will be taxed on the
we go on to the next couple of areas, which are highly net present value at the rate in the Bill. We have
technical. developed two approaches for dealing with cases

Lord Sheppard of Didgemere: You were going to where the value is not certain.
start telling us, and then you said that you would do (Mr Lester) In some circumstances the eventual
it later, about the present consultations? purchase price might be dependent on for example

planning permission or some other contingencyChairman: Whenever is convenient?
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down the line. The two basic approaches are these, Chairman
firstly the tax payer under the self-assessment regime 703. If I make an estimate you seem to be saying ifthat we outlined, estimates the amount that would be I then discover I paid made too much I can come topayable, using that estimate to calculate the SDLT you and you might then go through it with me andthat will be due. That can be used as a basis of say: “Yes, you did, have this money back”.estimating the charge. The amount can then be (Mr Lester) Just to be clear this is in the context ofadjusted later when some further certainty arises and those transactions where there is uncertainty.the figure is capable of being adjusted. If I may I will

Chairman: Where there is uncertainty.come back to that point. The second option is to
apply to the revenue to pay installments, if you like,
to pay separate amounts of SDLT at suitable points

Baroness O’Cathainin time where events give rise to uncertainty. [This
does not apply to lease duty]. For example if the 704. Like turnover.
amount payable may not be known for two years (Mr Lester) Like turnover. I think the genuine
then an application will be made to the Inland point that has been made to us by consultees, and we
Revenue for the payment to be paid when that are aware of this particular point, is that on a narrow
becomes clear, so the tax can follow the schedule, the reading, if you like, of the legislation they can see in
cash payment, if you like the consideration the Finance Bill, their concern is that because
payments. This will be set out in some regulations turnover might vary each month then that would give
which have yet to be seen by the outside world. We rise to a notification each month and an adjustment
do appreciate that there is uncertainty of the first each month. These are exactly the sort of issues we
kind that you referred to, whereby they have not seen are going to get into in consultation and these are the
all of the detail yet and how these rules might work sort of issues that can be dealt within in regulations,
in these regulations, for example we set out either under the general lease duty regulations or
conditions for making an application for later regulations relating to the administration of
payment and on what basis the Revenue will look at payment. That is exactly the sort of thing we will
those applications and grant them or possibly in a discuss with them.
few cases deny them. That is the basic outline of the

705. We need to look at these sections of the Billcharge. The other thing I was going to say was that
in terms of administration, clarification andagain we expect perhaps round two million
simplification. This is what we are interested intransactions to be processed through Stamp OYces
because otherwise to have this going on all of the timenext year, the vast majority of which, over 90 per
the organisation would have to employ experts tocent, would be straightforward transactions in the
deal with nothing but this on a monthly basis?residential arena, of the others, which include

(Mr Lester) So far our understanding of thesecommercial transactions, more complicated
particular type of arrangements is that they do havecommercial transactions and commercial leases a fair
to invest a certain amount of eVort in advance toproportion of those will be fairly certain because of
thrash out the deal in broad terms and then, ofthe amount of consideration and the amount of rent
course, they need to monitor the actual turnoverunder the lease will be known from the outset. We are
levels and come to an arrangement between the twotalking about a set of specific detailed rules within all
parties for making sure that they can agree the actualof this to deal with these turnover rents and other
figure based on management accounts or auditedinstances where the amounts are uncertain.
accounts, et cetera. These are the details we would
like to get in to and how we can come up with a
pragmatic solution.700. That two million compares with what figure

(MrHartnett) If I can quickly add one thing. In thethis year before this legislation comes in?
Revenue generally we are engaged at the moment in

(Mr Lester) The amount of transactions will be a programme to improve our guidance significantly.
the same. A new guidance programme will focus principally,

but not entirely, on electronic guidance. One of the
features of it, which will be particularly useful in this

701. Will there be more people caught in it? context, is that people will be able to ask us questions
based on our guidance and their own diYculties.(Mr Lester) The number going through Stamp
Questions over the internet, which we will commit toOYces will change for administrative reasons, which
answering quickly or explain why we cannot answer.I can explain if you want me to, but the number of
On the back of the experience of those questions wetransactions are broadly the same. In fact because of
will improve our guidance. This will be a whole newthe introduction of the £150,000 exemption for
way for us to look at guidance and it would help acertain transactions more will be out of Stamp Duty
lot here.than are in now.

702. Secondly, did I understand that you said that Chairman
the taxpayer himself or herself would have the right 706. Can you clarify one thing for me where thereto make an assessment or an estimate and pay you on is intrinsic uncertainty, if I paid too much tax and Ithat basis? come to you and say: “We have to get the number

(Mr Lester) That is right. That is one of the right”, I will show you my document and you agree
cornerstones of self-assessment. I have overpaid, but I will never come to you if I have
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paid too little tax, will I? You do not seem to have any we have of changes being made in the Finance Bill,
but now you have this greater power to make hugemethod, do you go after them and say—
changes to the regulations, including virtually(Mr Hartnett) Oh dear!
changing the rate of tax by changing the base.707. I speak as somebody who is a firm believer

(Mr Hartnett) Not the rate.that people ought to pay their taxes.
(Mr Lester) I think in both instances a notification 711. So we can look forward to no further changes

to the SDLT in future?is an absolute requirement, either a payment of
SDLT in full based on the estimate or an application (Mr Hartnett) History tells us with major
for a schedule of later payment. If you have the legislative change like this that some process of
notification then we have the start of an audit trail to refinement is invariably necessary.
make sure checks are done later. Chairman: That is a good point at which to go on

(Mr Hartnett) My Lord Chairman, we would not to complex transactions.
want you bringing this new system into disrepute!

(Mr Lester) Before it started!
Chairman: As I say, I am an ordinary person and Lord Wakeham

tax avoidance is not something—
712. Because if it does not occur in some of theLord Wakeham: Are we going to get a word about

working out of what they call complex transactionscomplex transactions?
it will not occur anywhere. It is pretty likely it is goingChairman: I was hoping to go on to that next but to be in that area I should have thought. However,before that have we dealt with the record-keeping there were two sorts of concerns that were put to usside suYciently? You have got nothing yourself? I about complex transactions. One was, as Iassume that the odds on record-keeping are that understood it, the putting together of property deals,people will have to keep full records of everything? the acquiring of bits of property and then puttingBaroness O’Cathain: It is going to be more them into a transaction where because of theburdensome. problems of sub-sales and that sort of thing, would
make the achieving of the commercial objective that
much more diYcult or more expensive. That is one

Chairman thing. The second area was in complicated financing
708. Is it more burdensome? arrangements, securitisations and things of that sort,

where they could be construed as transferring(Mr Hartnett) That is the question we are
property whereas in fact what they are trying to do isexploring at the minute. I am determined in terms of
raise money. To what extent are you aware of thesethe Inland Revenue administration that we really
problems and to what extent are you going to meetmust not go anywhere near the monthly reporting
the requirements of these people and to what extentand monthly record-keeping that people fear. The
are you going to explain to them why you are rightpoint of the discussion is to find out how we can deal
and they are wrong?with this in a practical, eVective way that is fair to

everybody. And that is what we are trying to do. (Mr Lester) I think sub-sales and securitisation
certainly require further consultation under the
banner heading of “complex transactions”. The third
item you mention is the issue of sale and lease backs,Lord Barnett
which are a fairly recent phenomenon in the industry.709. When you talk about you are currently
We also touched on these things in general terms inexploring, if you find before the Finance Bill
the earlier consultation last year so we have alreadyCommittee report stage finishes in the House, how
had a dialogue with interested parties about thesewill you propose to make any changes? Will it be
issues and we are looking forward now to a series ofthrough your new regulatory power?
meetings over the summer to get into the detail of(Mr Lester) Yes. A lot of rules around about the precisely these sorts of issues. I think it is possiblyapplication process and the schedule of payments worth saying that there is scope for quite widewill be in the regulations specifically and those have disagreement on what the definition of a financinggot some way to go before we lay them in the autumn. arrangement is. In the broadest possible sense it has(MrHartnett) But not, I think, using the clause 109 been put to us by at least one commentator thatpower which you may have been alluding to but simply selling your property and getting your handsrather through regulations we have got to make in on the cash is a financing transaction in the broadestrelation to administration which we have not made sense and should therefore be exempt from Stampyet and on which we are going to consult. Duty. Finding the dividing line on that spectrum(Mr Lester) In broad terms a lot of this is down to between when ownership changes and when it isthe administrative regulations. What I do notwant to simply a financing transaction is one of the criticaldo is pre-empt the consultation because it is just issues. I can say a little bit more about our experiencepossible, and I think it may well be the case, that on of securitisation if that would be of help. One of thea point of detail as to how the lease duty regime concerns raised is companies seeking to raiseworks for turnover reliefs, for example, will need to cash through securitisations of existing propertybe under those regulations or indeed, if required, portfolios and the fact they may not be able to do sounder the Henry VIII power if it is a relief from the under the new regime without a charge under SDLT.primary legislation. It will be possible under the new regime to do at least
one type of securitisation we are aware of which will710. It would not be a terrible surprise if next year’s

Finance Bill made major changes with the experience not attract a SDLT charge. Where there is a debate
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is around how many diVerent variants of Lord Sheppard of Didgemere
securitisations there are and about which financing

717. Could I ask one supplementary at the end ofarrangements would incur a charge. I think that is the
that. I was going to say the timing on thisdetailed discussion that we need to have.
consultation, given the fact we are talking about

713. What about sub-sales? transactions which become eVective on 1 December
(Mr Lester) The position on sub-sales at the which means people need guidance in negotiating

moment is that there is no provision for a general some of those deals right now, to say tight is an
wide relief of the kind that was built up over a under-statement, is it not? When do you see the
number of years in Stamp Duty. There is provision consultation ending?
for relief for successive transfers and similar (MrLester) Looking at the longest first, I think the
arrangements in certain specific circumstances but, consultation on partnerships will run all the way
again, the representations we are aware of from through to the Finance Bill 2004 and then during the
industry are that they would like to see some wider passage of the Bill. I think consultation on the
reliefs and some more specific reliefs. That is changes we make by regulation in time for 1
precisely what that consultation will cover. December will therefore need to run until the autumn

and we will need obviously to lay the regulations in714. The thing that is interesting to me in a way is good time for them to be in operation. So I thinkto what extent are these new systems going to alter those are the two broad timescales. We certainly havethe way people are going to do their business in a a number of meetings planned and quite a lot oflegitimate way? I am perfectly happy to stop dialogue planned for the next two months which willavoidance. On the other hand, you do not want be very busy, very hectic.ordinary commercial transactions to be influenced by Chairman: We have a couple of quick questions.that. That is the point I would like to know whether
you take any cognisance of what they say.

(Mr Hartnett) We do recognise that. I fear I am
about to repeat what Craig said. That is the purpose Baroness Hogg
of the discussion. It is not diYcult to see a number of

718. Can I take you on to the dreaded question ofcommercial circumstances in which a sub-sale relief
state aid where we are relying on the Europeanserves a very sound economic purpose. A sub-sale
Commission ruling that the abolition of the cap onrelief has also been a key weapon in the avoidance
acquisition of non-residential property does notarmoury. I think that is the question to be worked
amount to state aid, but this regulation is eVectiveout with help during this consultation. How we
only until the end of December 2006, which I thinkremove the weapon from the avoider but continue a
leaves a great deal of uncertainty to develop outsub-sale, if that is possible, where it makes good
there. Can anything be done legislatively toeconomic sense.
mitigate this?Lord Oakeshott of Seagrove Bay: On a point of

(Mr Hartnett) I am not sure what could be done.fact, did I hear you right when you said sale and lease
We have thought about it since we were given thebacks are a fairly recent development in the property
question. The date relates to the general ECindustry? They were invented by Charlie Clore about
timetable for a general review of state aid and there50 years ago. I have handled them perfectly normally
is nothing there that precludes the Government fromfor 20 years plus so I have done them personally.
asking for further approval. However, I think it mayThey are a perfectly normal transaction.
be quite a diYcult proposition to be party to the
general review and then to find a way to legislate
round this particular issue given that the general

Baroness Hogg review is working to that timetable.

715. The Government is doing it. 719. Could we not have it the case that it might be
(Mr Lester) I am tempted to use the answer which fixed on the rules at the time of the transaction?

is that is fairly recent in terms of Stamp Duty. What I (MrHartnett) I think I would like to take that one
was referring to is the fact that we have certainly seen away, if I may.
more of them of late. There was certainly a raft of

720. One further point just on this relief while wethem in the last two years or so. I think the Stamp
are here. Obviously it is outside our conversation theDuty issues they give rise to are now of more concern
ease with which one can identify particular areas andto us and of more concern to the parties investing in
apply relief to particular areas, but could I just put tothe sale and lease backs.
you the question as to whether it might be possible to(MrLester) They have been around for a while but
use postcodes in England and Wales as they do inthey are a hot topic now.
Scotland which might enable it to be pinpointed

716. I have always paid every penny of Stamp more accurately, given that is what you are trying
Duty on them. They are absolutely normal to do?
commercial practices for institutions and retailers— (Mr Lester) As far as administration goes
honestly—and have been for many years. postcodes are the unit of currency and in terms of our

(Mr Lester) We would always distinguish between own search tools we do use postcodes and that is
normal commercial practice and the tax what taxpayers and their agents can use to try and
arrangements that go with them. find out if the property they intend to purchase is in

a qualifying area. You are right to say as a matter ofChairman: I really do think we ought to try a make
a little progress. legislation that the areas are prescribed in terms of
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electoral wards but postcodes are the day-to-day wish to time limit its approval of state aids. I am
conscious from other committees in your Lordships’currency of how we identify qualifying properties.
House that there has frequently been an appetite and

721. But postcodes can change? some pressure on the European Commission
(Mr Lester) Postcodes can change and of course supporting a general governmental push as well for

some areas do not have postcodes. more rigour on the part of the European
Commission as to the state aids it approves and also722. Sorry, I put that wrongly, the definition of
the length of time it approves them for. I do not thinkwards that are consistent to disadvantaged areas can
as a general proposition it is a bad thing for thebe changed whereas you are pinned down on your
Commission to say, “Let’s see how this policy workspostcode.
in practice.”(Mr Lester) I think I would distinguish between

the fact that whatever basis we use to identify the 726. Absolutely but we do not want to end up
qualifying areas would need to be fixed in time and losing, we want to try and make it work.
space, if you like. (Mr Rogers) I just wanted to add as a gloss that

there were reasons for time limitation and reasons723. At the time of the transaction again.
why we wish to evaluate the success of the policy. We(Mr Lester) At the time the qualifying areas were
are reasonably relaxed about having that.selected. The point I would stress is whether we are

using wards or postcodes or some other unit of
currency, the qualifying areas are those areas that

Lord Oakeshott of Seagrove Baywere set down at the time the relief was introduced
and those are fixed. Ward boundaries may change, 727. A simple question of clarification, I was not
ward names may change and postcodes themselves quite sure what you were telling us as to the reason it
may change, but the areas which are the areas at the has been postcodes in Scotland and wards in England
time the relief was introduced remain the same. and Wales. Obviously a ward tends to be an

agglomeration of areas. Of course the indices of724. I see, so the advantage of using postcodes is
deprivation are not available in England onthat you can drill down a bit more and say not
postcodes and Scotland on wards, but theCanary Wharf or whatever because it has got an
administrative point is the same, if it is right to useidentifiable postcode?
postcodes from your point of view it is right to use it(Mr Hartnett) One of the diYculties we have
in both places and vice versa.encountered with Stamp Duty as a transaction tax

(Mr Lester) To be clear, when we talk aboutand with either regeneration development and new
postcodes in general terms everybody has in mind thedevelopment in disadvantaged areas, is the speed at
individual postcodes that relate to the part of thewhich some properties could get a postcode, which
street that they live in. When we talk about postcodeswas a problem for us given that certainty comes with
in terms of how boundaries were drawn forthis tax. I am sorry, this is a terrible admission of
qualifying areas in Scotland, we are talking about,weakness on our part, but we could not find our way
for example, Glasgow 5 which is the whole of thatthrough that one.
area of the city, which is the basis on which the(Mr Lester) I think there is another issue in
indices of deprivation were done in Scotland, whichselecting the indices of deprivation on which these
is diVerent from the basis on which they were done inareas are then based, and of course some of those
England.relate to wards. They relate to postcodes in Scotland,

but that could be a generic postcode covering a very 728. They were not available on a postcode basis
large area rather than street by street. in England or a ward basis in Scotland.

(Mr Rogers) I am not sure I know the reason why (Mr Lester) They cover very large areas.
but I was heavily involved with negotiations in the Chairman: Having only just discovered a few
European Commission on precisely this question and weeks ago that large parts of the country do not have
indeed state aid clearance and there is a diVerence in postcodes I am now starting a campaign that every
Scotland and England and Wales as to the way in part of the country should have a postcode, done
which one does it. None of these things is entirely rationally rather like latitude and longitude, and
perfect. If you look at the policy purpose, that goes everything will be able to be worked out using Excel.
wider than our remit here— Baroness Hogg: Dream on, Chairman!

725. Exactly.
(Mr Rogers)—None of these things can be an

Chairmanabsolutely perfect proxy for what one is trying to
deliver in terms of urban regeneration and it has been 729. No, these things do happen, it takes time, it isthe subject of exhaustive analysis between ourselves the latitude and longitude where I had a littleand the European Commission, given the policy diYculty persuading people!purpose we had in mind. If I could just add on the (Mr Lester) I think it is worth saying that locationstate aids point, as David said, there is a wider and does cause problems for land registries in both partsmore general review of state aids in the context of the of the UK and they are looking at diVerent ways ofnext Financial Perspective and the whole direction of dealing with it.the Community’s regional policy, which is something
we are party to and active players in from within the 730. It is purely an elementary problem of

geometry and you can solve it. I do not understandTreasury. As a further proposition, I would say it is
not a bad thing for the European Commission to our last question so I was hoping somebody who did
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understand it could ask it. Maybe you have seen it, which has got diVerent contracts and diVerent
payments made at diVerent times.maybe you understand it, and can tell us the answer.

(Mr Hartnett) If I may pick up the other question(Mr Hartnett) I am happy to say something if that
very quickly. I think “modern” here means a faster,would help.
simpler process for house buyers and the like, and,

731. That would help, not at great length please. for valid commercial transactions. “Modern” for
(Mr Hartnett) This is about whether the approach some complex transactions is going to mean more

taken in the Taxes Management Act, which provides openness and greater ability to expose some of the
for the administration of profit, and income-related artificial planning that has taken place. I could not
taxes, can apply for a transaction tax. Our answer is quite sign up to your proposition.
yes because it is the most modern approach that we

735. Shame! I have got one further question, I willhave and we think it provides a modern compliance
be very quick. This distinction you make takes usframework. So I am afraid we struggle a little to
back to this issue about liability. It is not clear in myunderstand the point. That is the simplest way I can
mind why you cannot provide a filter in the wayput it. We cannot quite devise of a situation where the
competition cases work, that is to say transactionsapproach of the compliance framework in the SDLT
that are relatively simple can be dealt with. Why canprovisions will not work well.
you not give the same certainty, except for those

732. I think the point, as far as I understand it, is where we do need a period of up to nine months, on
that there is a dynamic element to transactions but transactions as we have now and simply exempt
there is not the same sort of dynamic when you are those you need to exempt?
looking at income and all that kind of thing. That is (Mr Lester) I think it is a very fair question. In
wearing my economics hat. response to the opinions that we received we changed

(Mr Hartnett) A lot of the provisions that have the certainty period, to use that phrase, from 12
been carried across are provisions to enable detection months to nine months as a result of consultation, for
of fraud. One example which I suspect and I hope will residential transactions. But I think in future, as we
be used very rarely is a provision to enable us to see the system introduced and we see it settle down
search premises to find documents for evidence of and whether in practice it is an issue, that we will
fraud. It is that kind of thing that is needed as much come back to it and see whether there is room for
here as in relation to other taxes. having a shorter period.

Chairman: It is really an administrative thing
rather than an economic thing.

Chairman

736. I must move this on but I want make sure that
Baroness Hogg the Committee understand at least one aspect of

what you have told us. Am I right that on the 1733. I wanted to raise the requirement to send in December question that has been put to you on moretwo returns in respect of one transaction, at both than one occasion, you are completely confident aseconomic incidence and formal completion and ask oYcials that you can make this work on a 1you to say whether that is really necessary. As a rider, December basis? We will blame ministers if it goessince you have been using the word modern, is wrong, that is no problem at all, but I understood“modern” defined as more work for the taxpayer or you to say December 1 was, within reason, okay.less work for the taxpayer?
(Mr Hartnett) We will be able to operate Stamp(Mr Lester) If I can return to the last bit last, but I Duty on 1 December.have forgotten your first question.
737. I just want to make sure we understand you

734. My first question was about the requirement saying that.
to have two returns in respect of one transaction, ie (Mr Hartnett) Might I clear up very, very quickly
at economic incidence and formal completion? one other point. I think in one of your earlier

(Mr Lester) I see, I think the short answer to this hearings there was a suggestion from a witness that
is that that SDLT has to reflect the practice that goes we had overlooked the Institute of Chartered
on in the commercial world and for the vast majority Accountants in the consultation. Can I just say I
of cases, house buying transactions, there will be think there must be a misunderstanding here because
single notification in respect of that and that will be we invited them on the same day we invited everyone
due at the time of completion in a language we would else. We followed it up and it did not happen but we
all understand. It is only in more complicated did not overlook them.
commercial transactions, to which I think you are Chairman: Since we have more than one
alluding, where there might be a number of contracts, accountant on this Committee you would be making
there might be a conveyance at some point later on a terrible error if you were not totally sympathetic to
in the process and there might be a series of possible all accountants! If I could ask one of our accountants
triggers such as payment of tranches of money at to get us started as we now move into the VAT area.
diVerent stages, that might give rise to more than one
notification and therefore more than one liability.
There is still a little bit of discussion to be had in Lord Barnettcomplex commercial consultations on how precisely
the rules will work given those circumstances. It is a 738. As you know, most, if you not all, the people

we have had before us, like this Committee itself, arefact that under SDLT there could be diVerent
triggers for notification if it is a complicated deal very much in favour of Customs and Excise stopping
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this major tax evasion, in this case, not avoidance. I are only about 600 fraudsters. The average individual
fraud takes about nine weeks, that has come downsuppose the only people who disagree are the

“missing traders” we have heard about. Would you significantly in response to our activities, and the
average fraud steals about £1.8 million from us. It iscare to give us an idea of the scale of the loss of

revenue that has been here and whether you are no exaggeration to say that the phone and computer
chip sectors are riddled with this fraud. A number ofdealing with it quickly enough now or whether you

feel there is a need for further consultation? businesses in this industry quite openly say their own
industries are “filthy”, their word not mine, in talking(Mr Rogers) Could I kick oV and then hand over
about the sectors and the extent to which they haveto Mr Wells to take this on. In terms of scale, it is
become infected with this fraud. If I give you one orpretty huge, to be candid. It is certainly the biggest
two examples of the nonsense that some of this hassingle fraud against the public finances currently
turned into. In one case we had a 21-year-old straightbeing committed anywhere in the system, and that
out of college ostensibly supplying ten per cent of theincludes benefit fraud, so this is big. Our current
world’s production of one make of computer chip.estimate—and these are very diYcult things to
She managed to do that in a three-month period.estimate and we can talk further about the

methodology for estimating them—would be that 740. I hope he was British.the level in the latest year for which figures are
(Mr Wells) She was, yes.available is somewhere between £1.7 billion and

£2.75 billion on an annual basis, so this is very big 741. Right.
stuV. That is broadly the same level as in the previous (Mr Wells) We had another case where the UK
year, slightly higher, but we have been devoting (and exports of one American computer component, quite
Customs can probably say a great deal more about a feat, managed to be greater than the amount that
this) very considerable eVorts to this over the last two the American company had ever produced. We had
or three years. It is a pan-European sort of fraud, it another example last year where as a result of one of
will pop up all over the place. It tends to be very our operations we seized a multi-tonne consignment
sector specific and we will come on to that. of computer chips as a result of which the entire Irish/
Geographically it is not specific. It is indulged in by UK computer chip trade came to a near stand-still
highly sophisticated criminals who organise this in for three weeks. We have goods carouselling around
extremely inventive ways. It is extremely diYcult to this system up to 35 times each, the same goods going
track and it requires highly complex investigations to around the system 35 times. The sort of people that
get to the bottom of even one complex chain. What are involved—and I will give you one or two
we have seen is a substantial growth of this type of examples of specific cases where we have prosecuted
fraud in the late 1990s growing at this stage and succeeded with convictions so I can talk with
somewhere between £400 million to £750 million per confidence about those cases—have previous
year, so peaking we hope at £1.7 billion to £2.75 convictions for such things as drug traYcking and
billion last year, but it is fair to say that despite all the armed robbery, so we are talking about serious
eVorts of Customs over the past two to three years we criminal activity. This is not the white collar fraud
have seen no better than a levelling oV at that sort of that one might expect with the VAT system. We are
level. So this is a very, very appreciable problem. As talking about single shipments of mobile telephones
I say, colleagues will be able to say more and give of 14 tonnes at a time. That is enough to fill a Boeing
examples of exactly how this operates because clearly 747 and we have enough coming in to fill Highbury
Ministers thought a great deal about this in terms of football stadium daily. Those phones are
the particular policies that I know have been Continental two-pin plug phones which are not
exercising your witnesses and which you are looking operable in the UK, they are coming in to be bought
at. Clearly in terms of tackling this fraud and and sold and go back out of the United Kingdom
attempting to meet the Customs target for 2003–04 again, they will not work here. There are two forms
to reduce the scale of fraud by £750 million, we need a of fraud. If I may say so, most witnesses who have
very intimate understanding of how this fraud works, appeared before your Committee to date have tended
where it is prevalent and what are the likeliest routes to concentrate on the simpler of the two frauds, the
to it. I will pass over to Mr Wells. acquisition fraud, which is the simplest type of fraud

where an individual sets himself up, he starts
importing commodities tax free, sells them on,
charges VAT and disappears without paying theChairman
VAT over to us, and the goods get sold into the

739. If you could add one or two examples we system. It is called acquisition fraud because the
would find it very interesting. goods are going into the market, there is a demand

for those goods somewhere, they are going to be(Mr Wells) I was very struck by what you were
saying at the outset about understanding in this area consumed. In fact, the far more virulent, far more

threatening and far more common form of fraud isand I hope to give examples of that. As Ivan was
saying, the evasion in 2001–02 was £1.7 billion to carousel fraud which is more complex but it is far

more attractive because the same goods can go round£2.75 billion. That equates to something of the order
of £10 to £15 billion worth of trade in mobile phones 35 times and make 35 times the money of simple

fraud where goods are sold to be consumed. Thatand computer chips each year. It is overwhelmingly
concentrated on those two sectors. We think there is complex carousel fraud requires a chain of

companies in order for it to work. It requires theat least £1 billion of losses in each of those two
sectors. It is perpetrated by no more than a few goods to come into the UK, to pass through a series

of hands, to be exported back out of the Unitedthousand individuals. Some estimates suggest there
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Kingdom, to transit a number of other countries and is the limit, frankly. As fast as you can turn those
goods in and out of the UK the opportunity exists tothen come back into the United Kingdom and go

round that chain again. If I can give you an example make money and that is why it is such a virulent and
threatening form of fraud.of that. Operation Novel and Operation Kiln, two

joint cases we started last year, resulted in four men
being jailed for 26 years in total for evading £10
million of VAT. One of them, incidentally, had a

Lord Barnettprevious conviction for drug traYcking. It was
orchestrated by 12 diVerent companies in the United 742. I am very grateful for that very substantial
Kingdom based in Kent, Sussex, London and the explanation but, as you know, all the witnesses who
West Country. Eight of those companies were what we have had before us are unlikely to be working for
we call “missers” but a further four were buVers, and the kinds of people perpetrating this large fraud.
these are companies which ostensibly sit in the system What they are concerned with primarily, and it
and exist and continue to have a permanent presence, would be our concern too, is to protect the innocent
put in their VAT returns and give the veneer, if you and legitimate trader. I am sure that you do not want
like, of respectability, which is critical for the to hit those either but the problem as has been
carousel to operate. Those 12 companies between presented to us is this question of joint and several
them were importing computer parts from the liability on a legitimate trader being caught by
Netherlands, Belgium, France, Spain and the somebody way down the chain that he has not
Republic of Ireland. They were relying on a chain of necessarily even bought from. Added to the fact that
businesses either complicit in the fraud or businesses for mobile phones, mainly for export, as I understand
at the peripheries turning the blindest of blind eyes to it, although not entirely, there is usually volatile price
enable those goods to circulate and to continue to on an almost hourly basis so they cannot reasonably
circulate in such a way as to manipulate the suspect if the price is low that it is necessarily a VAT
opportunity for maximum losses to us. To give you a fraud. Given the size of this fraud and the way you
couple of other examples and I will shut up and allow have explained it, it looks like you could very well
you to quiz me on the scale. The case of Aftab Abbas identify some of the people perpetrating this fraud,
and Mehtab Khan and a company Ringways is an so why can you not (a) either suspend their VAT
example of the nonsense of this. They were trading registration or (b) give an appropriate warning to the
out of a bungalow in Buckinghamshire. They were legitimate trader so as to enable him to trade because,
selling computer chips at a loss but, notwithstanding as I understand it, they are frightened to trade at all
that, in a three-month period they managed to secure at the moment.
a profit of £6 to £7 million in VAT fraud from us. (Mr Wells) I will try and answer each of those in
Apparently businesses that bought computer chips turn, if I may. I think there are three broad parts.
from there did not think it odd that two men set up Firstly, the question really of how can the legitimate
a business selling what in that case was somewhere in trader identify this sort of fraud I think is the broad
the order of £30 million worth of computer chips out theme of the first part of that. The sorts of checks that
of a bungalow in Buckinghamshire in a three-month we are asking businesses in these two sectors to
period. Both those individuals are now serving seven undertake are, in our view, the sorts of checks which
years in prison. Another case involved a second-hand almost all businesses would expect to undertake
car dealer Mr Robert Garner who moved from already and they are questions around the legitimacy
second-hand cars to mobile phones and apparently of the supplier, questions around the viability of the
realised he was on to a good thing because his transaction, questions around the condition of the
turnover jumped from £2 million to £20 million a goods themselves. The sorts of thing that we find a
year. He was working in cahoots with some rather little incredible, for example, are businesses that do
unlikely partners, a solicitor, an ex-pipe fitter and a not attempt to make any check on the status of the
golfer, amongst others. He managed to trade goods that they buy or make no records to identify
suYcient phones in a six-month period to channel the goods that they buy. You might know that each
£35 million into oVshore companies and all of those mobile phone, for example, for a variety of security
individuals are now serving prison sentences as well. reasons, has a unique reference to identify it, but we
These are the sorts of people who are conducting this have businesses who trade these goods but who do
fraud. It is in reality a highly organised and not bother to establish what the unique reference
systematic attack on the VAT system by criminals numbers are for the phones they buy and sell, which
who are, as I say, ostensibly utilising chains of supply seems a rather incredible activity given for a whole
to carousel goods. They are either working with variety of other reasons one would want to know
complicit businesses or, and this is where the real what stock one is dealing in. We want them asking
problem I think arises, they are working with questions as to the legitimacy of a supplier, why is a
businesses who turn what I would term the blindest chap in a bungalow suddenly able to undercut the
of blind eyes in relation to what is going on. That is market? We want them asking themselves questions
really the reality of the fraud that we are facing and about the viability of the transactions. We have
that is how we manage to lose so much money from somewhere in the order of 80 prosecutions in the
this. If I may make one last point, with the carousel pipeline representing about £1 billion in VAT theft.
fraud the real threat to us is what we describe as Our view from those cases is that in the
creative fraud. It has no upper limit. Whereas the overwhelming majority of cases a legitimate business
other frauds I deal with as a law enforcement director entangled in that fraud, asking themselves the sorts
at Customs and Excise have a market, whether it is of questions that Ivan outlined, asking themselves

about the price of those goods, would have identifiedfor oil, tobacco, alcohol or drugs, in this case the sky
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the fraud in those cases. In the final reckoning, reasonable explanation for that. For example, I think
one of the things mentioned to the Committee ishowever, if a business has taken all reasonable steps

then we have committed, indeed the Economic advancing technology and the fact that a phone
might have been in vogue the previous week is nowSecretary committed in the House of Commons, to

ensure that we will not apply the measure where we out of vogue. It is a plausible explanation and one
that is apparent throughout the industry. Clause 18are satisfied that the business has undertaken all

reasonable checks to establish that it is not party to therefore makes specific reference to the ability to
rebut the price consideration where one canthis fraud. You were asking also why can Customs

not do more about this fraud, why can we not move demonstrate that the reason for obtaining that price
is unconnected to VAT loss. So of course, that sortin and tackle these people ourselves, as it were? We

do an awful lot of that. As I say, we have some 80 of fluctuation in price can take place. I do not seek to
dispute that for a moment, but we can keep that in acases in the pipeline and we have prosecuted a wide

variety of people already. We have, in fact, identified degree of perspective related to the other questions
that we are looking at businesses to undertake. Iin the financial year 2001–02, which is the last year

for which I have full figures, 1,128 suspect think it is a reasonable proposition and again there
are many in the industry who have acknowledgedregistrations, and refused them registration, a further

463 missing traders who slipped through the net were that and take the view that honest businesses have
little to fear.subsequently identified and we cancelled their

registration. There were 4,870 businesses that we
visited to screen for this fraud and we did issue
assessments to the tune of £629 million in this sector, Lord Sheldon
so there is a huge deal of Customs activity going on

743. In many of these cases electronic products areand we expect to go on doing all of that sort of
very volatile in their prices because of change and lastactivity. This is very much a partnership between
month’s model can be reduced very considerablyCustoms, and the vigorous activity we take, and the
indeed. That does suggest that Customs and Excisehonest businesses in the sector concerned. I think it
have to be extraordinarily knowledgeable about theis right to say that there are many businesses in the
market-place in a way that I had not anticipated theysectors who are welcoming these measures, indeed
had that kind of understanding in the past. Has anyone of the largest independent distributors in the
consideration been given to limitation of VATindustry has itself recently written to us as part of the
registration? Years ago it used to be very diYcult toconsultation process welcoming the measure. So
change your registration to cover some of thesethere are many who see the cleaning up of those
areas which are particularly sensitive. Has someindustries as for the benefit of honest businesses as
consideration been given to that?well. The third and final question you asked, I think

(Mr Wells) Registration conditions have beenit was probably in the wrong order that I answered
tightened and indeed I referred just now to thethem, was about price and how is it that companies
number of businesses—over 1,000 businesses—thatare to divine, as it were, the market price. There has
we sifted and refused registration to as a result ofbeen a little bit of exaggeration too in some of the
activity in this area. That is something that we haveevidence you may have heard about the degree of
taken a good deal of time and eVort to attack. Onefluctuation. Yes, it is true that prices fluctuate but
of the things that we find now, and indeed part of theperhaps at not quite the speed that might be implied
reason for Clause 17, the other Clause that you areas if we were somehow dealing with a futures market
looking at, is that there is an increasing trend towardshere. We are dealing with goods which are physically
hijacking of VAT numbers precisely because of thetraded and for which there are identifiable customers
success we have had in the area that you are referringwhen businesses are buying. Frankly, as with most
to, of refusing VAT registration where the missingother commodities, it is not conceivable to believe
traders are simply using others’ VAT numbers forthat businesses have no concept of the open market
this activity. It is another good example of the sortsvalue or of when they are likely to be getting a good
of questions that we will be looking to legitimatedeal or bad deal, or that they have no clear view on
businesses to ask. When somebody who hasany given day what price they are looking to sell
registered as a dentist, as took place in one case,phones or chips on at. In practice they have a very
suddenly starts to sell mobile phones, there areclear view as to prices. Of course they do not know
questions to be asked about the legitimacy of thosewhat a given price might be exactly on a particular
transactions. If that dentist is also able to sell phonesday but they will have a clear idea in broad terms as at a price which is below the typical going rate at ato the open market value. Again that is something given time for those phones, then alarm bells oughtconfirmed to us by some of the largest players in the to start ringing. It is the combination of these sorts ofindustry. I think that is what we are asking them to evidence on any particular transaction that give risedo—to take this into account as part of the series of to the alarm bells that ought to ensure that honestquestions that they are asking themselves. If businesses are able to protect themselves from VATsomebody is approaching them in the most unlikely fraud.of circumstances and oVering them an absurdly good

deal there is probably something up. If somebody is
approaching them with a deal that represents a major

Baroness Hoggvariation on what they would otherwise be expecting
to pay the previous day for phones from an 744. My question is addressed to Mike. I
established trader with whom they have a good appreciate that you have got a serious fraud problem

but, although the decision in all these major fraudrecord, they should ask is it a plausible deal, is there a
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cases is about the potentially innocent party clearly sectors, and so widespread is the practice that
virtually no single legitimate business could hope toknowing that fraud has taken place, I cannot see why

fraud legislation will not be able to deal with that. get a competitive lead as it were at the present time
with the extent of the fraud that is going on. It is inHowever, my real concern, and it got greater, I am

afraid, Mike, the more I listened to you, is that the the interests of all legitimate businesses that this
fraud is brought under control. You asked a specificimpact that this is going to have is going to be hugely

anti-competitive. What companies will do if they question on the regulatory impact and perhaps Tony
can deal with that.have these kinds of swingeing powers across so much

of their purchasing activity is that they will avoid new (Mr Walker) We have made an initial assessment
suppliers, they will avoid small suppliers. When you of the impact of compliance on business, as part of
said that the biggest independent suppliers were the consultation exercise we are consulting on that
rather keen on this, I am sorry, but I laughed because very point and we will be undertaking a regulatory
it is always true that incumbents love the kind of impact assessment at the end of the consultation
regulation that erects barriers to entry and prevents process. We think we probably have got our figures
other people from coming in. As of last autumn, as I right but we are not sure and we will be publishing
recall, the Government committed itself to applying our findings as soon as possible after the consultation
a competitive impact assessment to all new process has finished.
regulation. May I ask if that has been applied to the 748. You are not confusing it with the cost impact,
Finance Bill? Is it applicable and, if not, why not? are you? It is the competitive impact assessment I am

(Mr Rogers) I may have to pass that to Mike in talking about, not the costs on business assessment.
terms of the regulatory impact assessment. My (Mr Walker) I am confusing it in that case, then.
understanding is that there is indeed such an impact We are looking at costs.
assessment on this measure. On the rest of your

749. But that is something completely diVerent. Itquestion, I do not deny that and that has been a
is the competitive impact assessment I am talkingthought that has been uppermost in ministers’ minds
about. I am not sure it applies to the Finance Bill andand, as I said in my intervention and I think Mike
I am asking for enlightenment.went on to elaborate, we are acutely conscious that

(Mr Rogers) We will have to come back to youthis is extremely diYcult and there are questions here
on this.of balance, and clearly we are talking about a very

substantial magnitude of fraud.
Baroness Hogg: You are aVecting the entire supply

Lord Sheppard of Didgemerechain of British industry with this.
Chairman: Oh, do not exaggerate, Sarah, for 750. My question is more the opposite way round

goodness’ sake. These cases are nothing to do with from Baroness Hogg’s question. It is how we can stop
small people trying to get into business. this loss of revenue, which is what you are working

hard to do. It is not so much a loss of revenue; it is
somebody stealing our money as taxpayers. Looking
back and looking forward, you are saying that thisBaroness Hogg
has been going on for about three years. Holland,

745. But it is a real issue. according to your papers, was attempting to legislate
(Mr Wells) Can I correct one point there, and it is on this area back in the mid 1990s, was it not? I do

a very important point and it has come up several not know when Germany was.
times? This measure is restricted to two sectors which (Mr Wells) Yes. Ivan was saying that the fraud is
represent three per cent of the VAT register, so it is not one peculiar to the UK and that is certainly the
about 50,000 firms, about three per cent, out of the case. Tony has spent a good deal of time on the road
1.7 million—- around Europe learning from others on this.

746. And you cannot widen it by regulation? 751. Do we think what is being proposed here in
(Mr Wells) You can widen it, but at the present the Finance Bill is keeping us ahead of the game or is

time it is restricted to those two. It would only be there anything else to learn?
widened by a Treasury order and only if the fraud (Mr Walker) To put it into context, Netherlands
were to spread into other sectors. It has not spread and Germany, their new joint and several liability
into other sectors to date. It has been in these sectors legislation, which they introduced at the beginning of
for at least three years now. The sorts of people who last year, did not really start becoming eVective until
are involved and the sorts of missing trader that we towards the end of last year so it is still too early to
are dealing with and trying to exclude from this tell how successful their own measures have been.
industry are not the types of businesses which you are Our legislation in the Finance Bill very closely
describing. mirrors the Dutch legislation and we feel that we are

able to learn from their experiences and we feel that747. I put my point the other way round. I am
we have legislation in place which will adequatelythinking of the purchaser.
tackle the problem without aVecting legitimate(MrWells) I realise that, but it is also the case that
businesses.a genuinely competitive small business would

struggle extremely hard to get a foothold in either of 752. The other part of my question was looking
forward. With the type of people who are doing this,these businesses at the present time given the extent

of the fraud. Indeed, industries themselves have one of your jobs is to keep moving because they keep
moving. Without telling me where they are going tocoined their own phrase for this now. VAT washing,

they call it in the mobile phone and computer chip go to next, because you do not want them to know
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you know, how do you keep up to date with this, (Mr Rogers) Yes, and it is not just the larger
companies. I entirely take your point. It is a pointhaving to have tremendous knowledge of diVerent

industries? What are the economics of these that I understand you are preoccupied by but it is not
just the larger companies who are worried about this.particular two? It seems to be small volume but

high value. It is the small players who are legitimate who cannot
get a toe-hold in the market.(Mr Wells) Yes, that is essentially it.

753. So are there some other businesses we could
think of in the same category? Chairman

(Mr Wells) Yes. The attractiveness of these two
756. I am a bit lost on the numbers. Just to takecommodities, of course, is that they have been huge

easy numbers, assuming that VAT is 171
2 per cent, ifgrowth industries, added to which, of course, they

someone wants to do a bunk with three and a halfare, as you say, low volume, high value goods. There
million they have got to do business of £20 million toare other commodities, and I will not speculate on
get the 171

2 per cent, and the £20 million has to comewhich they are for obvious reasons, which could be
into the system legitimately for someone to make oVat risk, but nothing, frankly, at the present time
with the VAT and defraud the Exchequer. Morewhich we see as being in any way comparable to
generally, given the scale of the fraud, there mustthese.
always be a legitimate amount equal to one over

754. Is this 80 per cent of what is going on, or 100 17° times the legitimate business, which seems an
per cent, or what? enormous amount to me. I am surprised you have

(Mr Wells) We can see some movement in other not argued on your side therefore that the scale of
goods, particularly in the acquisition area, soft knowing enough legitimate people must be very large
drinks, for example. I think the Dutch have had some indeed. We are not talking tuppence-ha’penny here.
problems with tyres in the acquisition area. They are We are talking of people who themselves must be
perhaps more suited to the acquisition style of the doing very big trading and not asking any questions.
fraud where there is some mass consumption at the Would that be your view?
end of the day, but they are perhaps not so well suited (Mr Wells) Yes.
to the carousel version. It is a little harder to disguise Chairman: What amazes me is the fact that these
mass movements of tyres, for example, in and out of people get away with it. I knew nothing about this
the UK, and I think it will be even harder for some of until a month ago and I just find it astonishing that
these businesses to be unaware of what is going on in it has gone on for years.
those circumstances. There are other commodities, Baroness Hogg: Because if they are complicit that
but probably phones and computer chips are the two is an insurance.
which are far and away the prevalent form of fraud
at the moment. As I say, we would think that each
account for in excess of a billion pounds of the Chairman
total loss.

757. No; my point is that they are not complicit. I(Mr Rogers) The short answer practically is that am asking your question for you, if you like. Why doyou can perpetrate this fraud anywhere inside a they not ask any questions? They are not complicit;single market and we are about to make the single they are not involved in the fraud, but why do theymarket appreciably wider with the accession of ten not ask any questions?more countries. It would be surprising if this were not
(Mr Wells) Because there are businesses who cangeographicallymobile. It is not our intention to make

make a living, frankly, in some of these trades by notit more geographically mobile but a lot of the people
asking any questions. What I was describing earlierwho are caught up in this fraud are capable of
to you is a chain where a number of elements are abletransacting it elsewhere. What we have done, and
to take some of the gain as it were. They pass thoseCustoms initially have done, in devising strategies
goods on with their small mark-up at each stage.which then go much wider than this, is to try and
Having taken out a substantial chunk, 171

2 per cent,quantify what is at stake in a way which, regrettably,
it is possible for each to take a small chunk of thatelsewhere in the European Union it impossible for us
back as it works its way back up the chain if you like.to give you any specifics on as to just how big that
There is the opportunity for those who wish to turnmissing trader fraud is right across the Union. It is
the blindest of blind eyes to make some money out ofthe kind of thing one would like to know and ought
this without asking too many questions. You areto know. It must be prevalent in lots of countries with
exactly right on your point. In terms of computerthe administrative exchange of information between
chips, we have had periods in time when the currentcustoms authorities looking at the prevalence of
volumes of computer chips trading between the UKfraud, but there are no reliable figures on how big this
and the Republic of Ireland appeared to beis across the Union. It is the kind of thing that can
somewhere in the order of 30 times what we believedpop up anywhere. Reverting to the competitive
the actual consumption market in the UK and theimpact point, the worry is that if it becomes
Republic of Ireland in those periods would bear, soincredibly prevalent in relatively small sectors where
we have a scale of fraud which can swamp a sector.it is very easy to do, you rapidly reach the point where

(Mr Rogers) There were such large volumes in thereliable small firms trying to make a living in a
Irish case that it started to show up as a major andparticular sector are completely crowded out of it.
unexpected eVect in the trade results.

755. On the competition point, this must be Lord Sheppard of Didgemere: If you wanted to
stop this overnight and it was permitted under thedamaging a lot of perfectly legitimate businesses.
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European Union regulations, which it is not, you 760. So it is additional to what you do. If you were
to say there were fringe players, they would be verycould simply abolish VAT on these items.
big fringe players, but it is to get at these people on
the side rather than the central perpetrators because
you presumably have enough powers to get to themLord Wakeham
if you have got enough knowledge of them.

758. We are totally convinced about the scale of (Mr Wells) In those cases where we can
the problem. I must say that, as I listened to the demonstrate and prove complicity then of course we
answers you gave, I also was very impressed by the can do that.
skills and the eVorts that you have made in other
cases, billions of this and so on. I come back then to
the question that I think anybody listening to that
would reasonably ask. There is a problem. You are Lord Sheppard of Didgemere
tackling it very vigorously. You are having some

761. For God’s sake do not name anybody, but dotremendous success. Why Clause 17 and Clause 18,
you think there are some legitimate companiesapart from the fact that there may well be some
involved in the process, and not by accident?people who we would have thought on the face of it

(MrWells) I have to be careful what I say here. Inwere involved in some sort of fraud? Our worry is
terms of “involved”, clearly there are some large scalethat there will be people you could go for who you
businesses who have dealt with goods that have beenpresently cannot go for under these regulations. I
“involved” in this fraud at some stage. That is not towould have thought that there is an argument as to
say that the businesses themselves were necessarilywhy when you are doing pretty well at the moment.
fraudulent but they were in some senses assisting that(MrRogers) Mike will give the sophisticated micro
fraud. There has been a recent tribunal case in theanswer but the macro answer, and I come back to the
computer chips field involving one large firm wherepoint I made right at the outset, is that we may be
something along the lines that you were alluding todoingwell butwe are doing no more than levelling oV

was identified and that was one of the biggest playersthe fraud at its highest ever level and all we have
in the industry. I will not name names; I wish to staysucceeded in doing is holding it at between £1.7
out of the libel courts, but there certainly are somebillion and £2.75 billion.
concerning aspects in that regard.

759. That is possible but it may mean that there is
more eVort required of the sort that you are doing.
The question is, why are Clause 17 and Clause 18 an
essential part of it when we identify at least some Chairman
people who are very unhappy about what they think

762. Just to summarise this, what you are saying issome of the side eVects are?
that in your fight against this fraud you are expecting(Mr Wells) Frankly, the give-away is in the name
the full co-operation of legitimate businesses as theyof the fraud: missing trader fraud. What we have here
trade which involves record keeping and variousare fraudsters whose objective is to stay invisible so
things of that sort, and you do not regard what youfar as Customs and Excise are concerned. We do our
are doing as threatening to those businesses; you aredamnedest to find them. There are many thousands
simply saying, “You have a responsibility”. Is thatof them who have been found out, but their object is
your position?to go missing and stay beneath our radar, as it were.

(Mr Wells) It is.At the same time, to operate successfully they have to
have a degree of visibility within the industry because

763. The point that was put to us by at least onethey want to sell those products. That is how it
witness, who I am not sure I understand is totally anworks. They are trying to do two things at the same
expert in this field, is that you have powers undertime: they are trying to stay out of our sights but be
both Clause 17 and Clause 18 and it has beenwithin the industry’s sights to a suYcient degree that
suggested that you or the people involved ought to bethey can sell on product. The industry has a vantage
able to go to the Chairman of the VAT and Dutiespoint, if you like. We are saying that in essence we are
Tribunals to ask whether your use of these powers islooking for both parties, ourselves and the honest
a valid use.industry, to play our relative parts in this. We

(Mr Wells) Yes.continue to do all that we can to prosecute the
criminal activity wherever we have identified and 764. This would be the custom?
proved it, and of course we do that, and to prevent (Mr Wells) That is the case. In fact, in Clause 17,
registration where we can, but we also expect those for example, on the security provisions, one of the
who are honest businesses to see this coming to them. safeguards that we have built into the legislation is to
They are the people who are approached by the man strengthen the power of the tribunal in regard to
in the ubiquitous white van who has got a load of security, the Clause gives the tribunals wider powers
knock-oV phones apparently for sale at a cheap than they currently enjoy in terms of security
price, and they are the people who can ask certain impositions by Customs. Indeed, in both cases,
questions. We are not going to get approached Clauses 17 and 18, any business that is aVected by the
directly, of course, by those people, so we both have measure has the opportunity to go to the tribunal.
diVerent vantage points and we both have to play a

765. This would be before the event, or after?part in tackling it. That is the reason why this is, if
you like, the other supportive leg to what we have (Mr Wells) No, it would be after the event, after

the imposition of the security.already been doing.
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we are seeking to protect the interests of the taxpayer.Baroness Hogg
There is this balance the whole time. Clearly, in766. Could you not avoid some of this problem by committing to giving a warning at times we are givingusing one of the variants of the reverse charge rather more advantage to the fraudster than wesupply regime? would do if we were not giving a warning, but that is(Mr Wells) A number of variants have been a trade-oV in that case to provide a degree ofmentioned—gold and various others. There are three safeguard to the legitimate businesses who have thatkey diYculties with that. First, in terms of the impact opportunity to change whatever element of theiron businesses, a system which produces a reverse practice it is that is otherwise in jeopardy of beingcharge impacts across the entire industry. aVected by the measure.

767. I thought the whole industry was riddled with
it, from what you were saying.

(MrWells) Certainly the international trade is but Lord Newby
domestic trade is far less aVected, so the major high

770. We have had a number of witnesses, as youstreet retailers of mobile phones, for example, are not
know, who are very critical of these measures andparticularly aVected by this type of fraud because it is
they argue that they were not proportionate to thepredominantly a carousel rather than an acquisition
problem. Particularly they were worried aboutfraud, whereas with a reverse charge system the
Clause 18 and the definition of knowing or havingwhole of the industry is impacted, indeed, not only
reasonable grounds to suspect that VAT on goodsthe industry itself but in that case all of the retailers
and services would go unpaid. In your evidence to uswho sell phones as well as a wide variety of other
you have given us a series of practical checks that youthings. Marks and Spencer, for example, would have
believe any self-respecting trader should beto operate two alternative VAT systems at the same
following, which I suspect many self-respectingtime, so the burdens on business are much wider; it is
traders will not follow because in the presenta much wider set of businesses that are aVected.
business, if somebody comes and oVers themSecondly, on its eVectiveness against fraud, we do not
something cheap, they just buy it and get on with it.believe it would be more eVective. It may have similar
What guidance are you going to give to enable theeVects or diVerent eVects in terms of limiting fraud
legitimate trader to minimise the risk of beingbut we do not know that it would be any more
thought by Customs to have traded in these goodseVective. One of the consequences with a gold type
while having reasonable grounds to believe that VATscheme in this context is that you could end up
might be required to be paid? The list of things thatpushing the fraud to the end of the chain whereas it
you gave earlier, is that going to be published? Willtends to start at the beginning of the chain at the
they know that that is what they are expected to dopresent time, at the point at which they are imported
if they are in a legitimate business to avoid anyinto the UK. With a reverse charge system there is the
presumption that they might be required to paypossibility of squeezing the fraud to the end of the
you VAT?chain, so you still have a potential for fraud. The

third point is that currently without a derogation the (Mr Wells) The short answer is yes, we will be
reverse charge systems are not permissible under the publishing exactly that sort of guidance. In fact, we
European Sixth VAT Directive. have published a draft statement of practice which is

part of the consultation and a final form will be
published when that consultation has concluded and
we have synthesised all the responses that we haveLord Barnett
had. It closes on 10 June and we hope to publish as768. On this question of security, I understand that quickly as we can thereafter. Several importantbefore you impose any such security on a legitimate changes already have emerged as a result of thetrader you are committed to giving them warning. consultation and the discussion of the measures in(Mr Wells) Yes. the House of Commons, specifically the commitment

769. What I am not clear on is why do you give which we will building in, which I referred to earlier,
them a warning without knowing precisely who they about businesses who we are satisfied have taken all
are dealing with? In other words, if you have given reasonable steps, not to apply the measure in those
them a warning it is because you suspect not that the circumstances and, secondly, to deal with the issue of
legitimate trader is doing anything wrong but that he genuine business failures, the issue of insolvency.
is buying from someone who is likely to evade the There are two areas where we will be making further
VAT. Why do you not act against that person rather additions to the statement of practice, but the
than bothering with imposing the security on a statement of practice in essence is designed, as you
legitimate trader? suggest, to try to set out the sorts of questions which

we think businesses ought to be asking themselves.(Mr Wells) It is rather interesting. The security
provisions already exist within the VAT system. Necessarily, I have to say, we cannot be mechanical

about that because it is very important that we do notWhat Clause 17 does is expand the possibility for
their application. At the present time we do not make a circumstance in which legitimate businesses

are doing everything that we require but somehowcommit to giving any warning before imposing
security. As part of Clause 17 we have done, so it is a the fraudulent businesses are finding a way round it

by being able to tick the boxes but still perpetuatesafeguard to protect the legitimate business. You see,
it illustrates the question the balance issue that we are their activity. It is horses for courses to some degree.

The extent of checking that you might want to do iftalking about, on the one hand there is the question
of safeguards for legitimate businesses to ensure that you are buying direct from a major manufacturer, or

indeed a small-scale supplier that you have beenthis is not unfairly imposed upon them to the extent
that it could risk their livelihood, but at the same time dealing with for many years, would be diVerent from
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somebody who purchases from out of the blue. There an informal manner the actual measures, the
practical implications, how we could work togetheris going to be a degree of horses for courses about it

but none the less the statement of practice will with legitimate businesses to make sure that they
were not aVected. This will be an ongoing process;provide exactly that sort of guidance.
this is not just during the consultation process. We
intend to keep this up to do everything we can to
make sure that the measures aVect only those thatChairman
they are directed at.771. Except for me it appears that everybody knew Chairman: Let us assume you find a new sector,that there were these two areas of mobile phones and because obviously these people will be looking for acomputer chips where this sort of activity was going new sector as you are now starting to operateon. Did Customs then announce as it were broadly to eVectively here. You find a new sector, you find thatanybody who might be trading in any of these areas, it is going on in its early stages. If you then do what I“We suspect fraud is going on here. We are giving think you ought to do, warn the people in that sectoryou due notice that we expect you to take cognisance about what is going on, are you not on a hiding toof this and if we discover that you did not prima facie nothing because then they are going to say, “You arewe are going to assume that you are in trouble”? We disrupting our legitimate business. You are ruiningcan argue, since it is not a secret, that all legitimate our sector of the economy and making it impossiblebusinessmen ought to be taking precautions anyway for us to trade”? It seems to me that Customs arebecause it is known that if, for instance, I were in a going to lose out whichever way you go. You arepub and I were oVered a laptop computer at half the either going to be accused of being complacent aboutnormal price, I would assume that the bloke was VAT fraud or you are going to be accused of ruiningdodgy, and he may not be dodgy at all; he may just be British industry, both of which may be true. You dooVering me a cheap computer, but I know that that is have a diYculty when you sound alarm bells.what goes on so I assume he is dodgy. Surely

Customs must have at least some responsibility
themselves for saying in these two areas, “You had

Baroness Hoggbetter start making the assumption that you have to
query what is going on”? 773. Particularly in the medium term this is going

(MrWells) Absolutely. Indeed, it is something that to undermine the whole basis of the tax. In a way,
we have been doing for several years as we have been given that the vulnerability has been there from the
tackling this in a variety of ways. I spend a lot of my very beginning of VAT, I suppose it is amazing that
time, and Tony spends an even larger amount of his you have not suVered more widespread fraud.
time, talking to people in the aVected industries and (Mr Walker) The vulnerability relates to the
getting this into the trade papers. Frankly, I think it capacity to obtain a tax-free supply. That capacity
inconceivable that any business in either mobile has existed since 1993 with the single market.
phones or computer chips is unaware of this. As I 774. So since 1993 we have had a real vulnerabilitysaid earlier, they have even coined their own phrase in VAT?for it. They call it VAT washing; we call it missing

(Mr Walker) Yes.trader fraud. If one looked at, say, Mobile News,
which is one of the leading trade papers, it is awash 775. So it is under discussion but you are going to
with commentary on this issue at the present time, so be addressing the wrong problem, that actually the
it is frankly inconceivable that anybody in the two tax is now so vulnerable to these processes that you
industries is unaware of this fraud and we have are going to have to restructure it.
regular dialogue about it. Perhaps Tony would like (Mr Rogers) But it is an EU tax as well. It is a
to talk about the Manchester example. Community-wide tax over which we have relatively

(MrWalker) Yes, but just before I do perhaps I can limited legislative control in comparison with other
follow up on the point you were making. In fact, we taxes. You know how fast things move in the
have written to all 53,000 businesses in these two Council.
sectors informing them of the new measures and the (Mr Wells) I would hope that we would have
steps that we feel they should take and we have also discussions with any other sector which was
taken out a number of paid advertisements in the currently becoming tarnished with this fraud at as
trade publications again to alert them so that whilst early a stage as we possibly could. We have been
in reality there probably is not a business in the sector having discussions with the mobile phone and
who is not aware we have made doubly sure that that computer chip sectors for the last two years, so these
is the case. measures are, if you like, not a surprise in the sense

that I do not think either sector could have been
surprised that we would take action to tackle it. They
may be surprised at the precise measure but not theLord Sheldon
fact that there is a major problem in that sector.772. Could you let us have a copy of those Neither of them would deny that and, indeed, as Iadvertisements? say, trade papers in both sectors have been open(MrWalker) Yes, of course. In addition to that, we about the extent of the problem for some years.have run a number of road shows or discussion

776. Yes, but it is their customers that you areforums. Tomorrow, in fact, we are meeting with
hitting.ICAEW and CIOT and the Institute of Indirect

Taxation and so on, but only last week we addressed (Mr Wells) No. It is not the consumers of
these things. These are predominantly circularthe Manchester Chamber of Commerce to discuss in
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transactions that have no customer in the UK. The Chairman
warning lights, if you like, in another industry would

779. It does depend, does it not, on the fact thattell them that, once this sort of carousel type thing
your end of it works properly?starts to take place, if the industry is unable to take

(Mr Hartnett) I think our end of it does worksteps to deal with it in-house, as it were, or with us in
because two-thirds pay electronically now. Providingan alternative way, the potential exists for this
people put on the right designatory data for theirmeasure to be expanded into their industry.
electronic payment we receive it in an orderly way
and it goes into the Exchequer in an orderly way.

780. But the right data, speaking as someone who
tries to pay all his bills on line, is sometimes very

Chairman diYcult. I ran up an enormous debt with a very well
known retailer because I put in all the data but it

777. The one last area we want your comments on turned out that their system needed other data that
is mandatory electronic payment. The essential point no-one told me about, so it does require you,
is really not the issue of whether you encourage it; it particularly in the case of small businesses, to have a
is at what point mandatory electronic payment user-friendly system where it is perfectly clear what
would be the right method to use. It would help us if data you need so that someone whose natural
you could give us your thoughts on that. approach to life is not electronics can do it.

(Mr Hartnett) Perhaps I can start by briefly (Mr Hartnett) This is not really about small
outlining the purpose of the measures and there are businesses. This is about businesses with more than
three: to provide modern communication methods, 250 employees. Much more importantly, we have
to ensure prompt payment and to lower developed a new portal which enables companies to
administration costs for business and government. It have a look at their payment record, so that when
is a simple fact that cheque payment is less secure they have made their payment they can go into our
than electronic payment and cheques sent through systems to have a look at their own payment record.the post are vulnerable to delays and to theft. Where I think the way we have developed our relationshipsare we at the minute in relation to the use of with these larger employers, we would know prettyelectronic payment by large employers? A third of quickly if a payment had not turned up.them still pay by cheque because it has cash flow
advantages for them. Some of the very largest who 781. This is still something proposed; it is not
we have tried to encourage to use electronic payment something that is definitely going to happen and
say that they will only switch when it is made there is a date?
mandatory. It is of advantage to them to stay where (Mr Hartnett) I think this is going to happen from
they are. There is no interest charge for late payments the beginning of the 2004–05 tax year.
made by employers during the year. A minority take
advantage of that. A few enjoy the time it takes for 782. It is definite then?
cheques to clear, and we still have the diYculty of (Mr Hartnett) Yes.
some payments by cheque drawn in sterling on a
bank account in a foreign country where cheques do
not clear quickly and it takes us sometimes 18 or 19
days to get the value for a cheque. There is a bit of Lord Barnett
gamesmanship, I think, here in that there are some
who will pay in one of our far-flung oYces. Inverness 783. Large companies are not only very slow to pay
seems to be a favourite place for people to pay. Customs and Excise, I can assure you; they are also

very slow to pay small companies. Why can you not
have a system of charging interest from the minute
they are late like the credit card people do? I found to
my horror that I was once a bit late in paying the bill
and the interest rate was colossal. Why can you notLord Wakeham
have something like that to prevent these large
companies paying you so slowly?778. It used to be Shetland when I was in the

(Mr Hartnett) I suppose you could.Treasury.
Lord Sheppard of Didgemere: Because technically(MrHartnett) I think they have come a little south

they have paid you.since then. Inverness or Wick seem to be favourite
places to pay. It has developed into a bit of a battle
of wits at times. We have motorbike couriers waiting
to collect big cheques. We arrange for the banking
system to stay open. This does not really feel like a Baroness Hogg
modern system. Mandatory electronic payment gets

784. You move into the funds cleared date, doover this issue for some who will not do it unless it is
you not?made mandatory. It is not without precedent either.

(Mr Hartnett) I think you are taking me, if I mayIt exists in the VAT system and in Inland Revenue
say so, right to the very margin of ministerialtaxes. It was introduced for tonnage tax as well. That
decisions because there are options here and this isis broadly where we are in relation to this with a lot

of money involved. the one that is in the Bill.
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785. We do not want to get involved in ministerial 788. But if you have lost it you will not be able to
claim it has not been delivered.decisions. It is just that I for one am immensely

interested in electronic payment generally but (Mr Lester) If we have lost it or we are aware of
therefore, being keen on it, I am very keen for it to be where it is in the pipeline we can give them a much
simple and eYcient. more accurate answer as to whether we have had it.

(Mr Hartnett) I hope this will be. Baroness Hogg: That was not quite my question.

Lord Sheppard of Didgemere Chairman

786. Since the Finance Bill has come out have you 789. There is a diVerence between where you
had much reaction on the level you cut oV at and so record it arriving and losing it and having no record
on from people like the CBI? of it ever arriving. I am not quite sure what anybody

does about that.(Mr Hartnett) No. It is a level that I think is
recognised. It is the level that is going to apply in the (Mr Lester) That is part of the issue involved in
first round of mandatory electronic filing of this. It is very diYcult.
employer returns as well. Our firm belief is that it is
a level at which businesses will do it and that is what

Baroness Hoggthey have been saying to us.
790. It is where the onus rests, is it not?
(MrLester) Absolutely. What our ambition is with

Chairman the new systems is to have much more certainty when
787. There is one last question which I forgot to it is received by ourselves, when it is in our hands and

ask and it is an Inland Revenue question to do with what has happened in the next few days, where it is
lost documents which got one or two of our witnesses in the process, whether it has been scanned, whether
exercised. We were told that under Clause 82, even if a certificate has been issued, whether it has passed
a person had sworn on every bible known to through our hands.
mankind that they had sent in the documents, if they (Mr Hartnett) Can I just pick up a point there?
are lost you will always assume that they lost them When we get the process Craig has described broadly
and you did not. It is not my experience, I might add. what will happen before the system is fully electronic
Once I rang the Inland Revenue because I had not is that papers will arrive in what is eVectively a sealed
heard from them and they said, “Oh, we have lost room and go into electronic scanners within that
your form”. What is your point of view in this? room. It is going to be much more easy for us to say

(MrLester) I think the best and briefest thing I can in future that we have had something than has ever
say is two things. We are aware of that point and we been possible before. That will be a central location
are considering that. Secondly, there is a wider issue and not around the network of stamp oYces.
about customer service standards and part of the Material will go out to the network of stamp oYces.
concern underlying that has been instances where It is not a perfect answer to the point you made but
things have gone astray, sometimes in the Post OYce I think it is one that oVers much more confidence
system, sometimes within the stamp oYces. The new than we have ever been able to oVer before.
systems we will introduce to underpin SDLT will Chairman: I really do think that I ought to bring
allow us to have much more accuracy in the way we this to a close, especially as the Committee agreed
track and look after documents and so the days of that we would end on time and we are already
great paper chains with documents attached should running half an hour late. Thank you very much. It
start to diminish when we move to a form which can has been of great interest to us. I speak for all of us
be electronically scanned and computer records when I say that you really have enlightened us. We
which will allow us to say where we are with a will write a report in which I hope we will quote you
particular transaction and if people phone in we can correctly and I hope you will read with interest.
help them. Indeed, I go further. I hope that if we say anything

that seems right to you, you might persuade those
who exist to be persuaded that we have a point.
Thank you very much for coming.

Letter from HM Treasury

I enclose a copy of the advert (Annex A) placed in certain trade publications in the mobile phone and
computer component sectors by HM Customs and Excise. The Sub-Committee might also find the enclosed
copy of the “flyer” leaflet sent on 10 April to all 50,000 VAT registered business in those two sectors
specifically altering them to the new measure of interest (Annex B).

The sub-committee also asked Mr Wells about competitive impact assessments. Customs and Excise have
already undertaken an initial Regulatory Impact Assessment (RIA) for clause 18. Following the end of the
consultation period, a full RIA will be produced and, in line with Cabinet OYce and Treasury guidelines, will
include an assessment of the competition impact.
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2 June 2003] [Continued

Finally, on reading back the transcript, we thought it would be helpful to clarify the way in which SDLT
will work for uncertain consideration. There are, as explained to the sub committee, two basic ways to pay
in these circumstances (there are separate rules for consideration in the form of an annuity). The first is that
the purchaser must make a payment of tax based on an estimate of the total amount to be paid, and then
make a later adjustment when the amounts are finalised. The second, available if certain conditions are met,
is for the purchaser to apply to the Inland Revenue to defer payment of the tax until the amounts to be paid
are ascertained. The first way to pay applies to all land transactions, with some special rules for lease duty.
The second method—the option for purchasers to apply for deferred payment of tax—is not available for
lease duty.

6 June 2003

Annex A

Don’t get Tarred with the Same Brush

Two new measures have been introduced to help stamp out VAT fraud in your industry. Find out how to protect
your business now

The new rules have been introduced because VAT fraud costs the taxpayers billions of pounds every year
and threatens the livelihood of honest businesses.

If you buy computers and associated equipment, or mobile phones and associated equipment, then you
could be aVected by the rules.

How does this aVect me

As a legitimate business purchasing goods of the type listed above, you should have nothing to fear. But
you need to take reasonable commercial steps to check your supplier and your supply chain.

The rules mean that in the case of supplies of computers or mobile phones (including any associated
equipment), if your supplier or someone else in your supply chain fails to pay their VAT you may be liable
to pay it yourself. In addition, in the case of all the aVected suppliers above, you may not be able to claim
your VAT back if you have an invalid VAT invoice.

Customs and Excise have published, in two consultation documents, ways to help you safeguard your
business against being unwittingly caught up in these new measures. Customs want to know by 10 June
whether you think they are the right checks. For more information go to: www.hmce.gov.uk and click on the
VAT fraud banner or phone the National Advice Service on 0845 010 9000.

If you have any information on fraudulent dealers that could help clean up your industry, phone Customs
Confidential on 0800 59 5000 or e-mail: customs.confidentialwhmce.gsi.gov.uk.

Annex B

Mobile Phones, Computer Chips and Related Equipment

New VAT rules on “joint and several liability

This leaflet has been sent to all those in the trade sectors aVected by a fraud called “missing trader intra-
community fraud” (MTIC fraud). It tells you about the new rules and a two-month period of consultation
that is taking place.

If you buy or sell mobile phones, computer chips or related equipment in the course of your business you
may now need to be more careful about who your suppliers and customers are.

From 10 April 2003 new VAT rules mean that if your supplier or someone else in that supply chain fails
to pay the VAT to Customs and Excise you may be liable to pay it yourself. This is called “joint and several
liability”. This will only happen if Customs believe you knew (or you had reasonable grounds to suspect) that
the VAT had not or would not be paid.

The new rules are part of changes to the law, announced in the 2003 Budget, to crack down on MTIC fraud
involving mobile phones and computer chips.

MTIC fraud is where someone registers for VAT specifically to purchase goods VAT free from another
member state of the European Union, sells them at a VAT-inclusive price in the UK, and then goes missing
without paying the VAT to Customs.

The new rules aim to put serial abusers of the VAT system out of business by discouraging people from
dealing with them, and so help honest businesses to compete fairly.
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2 June 2003] [Continued

Questions and Answers

What specific goods are aVected by the new rules?

The new rules apply to:

— telephones and any other equipment, including parts and accessories, made or adapted for use in
connection with telephones or telecommunications; and

— computers and any other equipment, including parts, accessories and software, made or adapted
for use in connection with computers or computer systems.

What will Customs do if they consider a business is liable for unpaid VAT?

If Customs believe that a VAT-registered person receiving such goods:

— knew or had reasonable grounds to suspect that the VAT on those goods anywhere in that supply
chain has not been or will not be paid; and

— is jointly and severally liable for the unpaid VAT;

We will first write to the person explaining our reasons.

The person will then have 21 days to demonstrate that they had good reason to regard the supply as
legitimate. If we do not receive a satisfactory response within the 21-day period we will issue a demand notice
for the unpaid VAT.

What are the changes to the law?

Changes are contained in a new Section 77A to the Value Added Tax Act 1994. “Joint and several liability
of traders in supply chain where tax unpaid”.

Where can I find out more information?

A Customs and Excise Statement of Practice contains further details on how the new rules work and what
checks businesses can make to help avoid being caught by them. These checks are the subject of a two-month
consultation, and Customs would welcome views on their commercial reasonableness and accuracy.

For copies of the consultation document and Statement of Practice see our Internet site www.hmce.gov.uk
or phone 020 7865 5994.
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WRITTEN EVIDENCE

Memorandum by Chartered Institute of Taxation

FINANCE BILL 2003

The Chartered Institute of Taxation is grateful for the opportunity to submit comments to the Sub-
Committee on the Finance Bill in terms of matters relating to administration, clarification and simplification.
The submission is made on the understanding that it is a draft memorandum that the Institute has collated
early in the process of considering the representations it wishes to make on the Finance Bill. A copy of the
final version of those representations will be sent to the Sub-Committee in due course.

The Institute would like to draw attention to the following main areas:

We are concerned that there has been either little or no consultation on some very detailed provisions—eg:

— Clause 162/Sch 29 which is unnecessarily lengthy because it amends a poorly drafted piece of
legislation ie Sch 4c to TCGA 1992.

— Stamp Duty/SDLT (part IV of the FB).

— Employee shares ie Clauses 139 and Sch 22.

This is a lapse from a generally good and improving record of the Government on consultation.

There are elements of unacceptable retrospection in the legislation, in particular in the new employee share
legislation, and in Clause 162/Sch 29.

Stamp Duty Land Tax

Clause 45 (Stamp Duty sub-sale relief)

The abolition of sub-sale relief, including the proposal in clause 45 to charge 4 per cent on monies that are
never paid under certain types of contract assignment arrangements, is to be deplored. We have set out
elsewhere the detailed reasons for retaining sub-sale relief (see copy of our representations on last year’s
Finance Bill, attached as an Appendix).

This draft legislation has the appearance of having been rushed out before the wording has been honed
properly.

Clauses 51 and 80 (Leases for uncertain rents)

A common situation commercially is a lease with a rent that varies from year to year according to factors
such as business turnover, room occupancy or rents passing up from sub-leases. Under SDLT, because the
rent is initially uncertain, the tax will be charged up-front on a reasonable estimate and this is then subject
to revision when the uncertain rents become known in amount. Unfortunately, under the tax return
provisions the tenant will be required in the case of such a lease to file a corrective return each time the next
rental becomes ascertained. This represents an incredibly onerous administrative requirement, particularly
for organisations with lots of leases with variable rents, and illustrates that these provisions have not been
properly thought through. A simple solution is to accept the reasonable estimate as final at the taxpayer’s
option, leaving the taxpayer to take the chance of not being able to ask for a refund, should that prove to be
an overestimate, in return for being relieved of the administrative burden of filing annual returns for leases.

Clause 56 and Schedule 5 (SDLT on lease rents)

The proposed basis of charge to SDLT on lease rents could spark a major row. The Bill opts for the
“aggregation” method. This, and various other methods, was discussed at a meeting of the MSD Lease Duty
Committee on 25 July 2002. Minute 2(f), second paragraph, reads as follows:

“The committee again expressed the opinion that aggregation was the worst of all the possible
options. In financial terms, current examples would give rise to extreme charges, particularly for
long leases . . .”

“Extreme charges” involved increases of several hundred per cent in the worked examples produced by the
Revenue for that meeting.

One is bound to question the value of the consultation process when the option considered to be the “worst
possible” by the participants is chosen without a real explanation of why their views have been rejected and
what, if anything, is being done to address their concerns.

There seems to be a perception that when a business chooses to lease its premises rather than buy them, it
does so in order to avoid Stamp Duty. This point was raised by Revenue members of the committee in the
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discussions. One could argue on that basis that rents should be disallowed in the computation of trading
profits because the reason for renting rather than buying was to get a tax deduction for the rent. There seems
to be a failure of understanding on the part of the Revenue and/or the Treasury of the wider commercial
reasons for buying or renting business premises.

We have questioned whether there should be any general charge at all on rents, because the payment of
rent is not normally consideration for any transfer of value from landlord to tenant such as occurs when
freehold land is conveyed or a lease granted for a premium. It is true that there has traditionally been a
(typically very much smaller) charge on rents in the case of some leases, but the occasion of the complete
reform of the tax might better be seen as one to consult on the basic rationale for, and scope of, the tax. In
the event what is proposed is a significant increase in its eVective rate, and to some extent in its scope, outside
its traditional main focus and with a complex mechanism that has not been supported in the course of such
consultation as did occur.

Clause 82 (SDLT Tax Returns and Assessments)

Clause 82 provides that in the case of a Stamp Duty Land Tax return or any other document that is
delivered to the Inland Revenue by the taxpayer and then lost by them, the Revenue are empowered to treat
the return or document as not having been delivered to them, and charge the taxpayer interest and penalties
and take all other enforcement action as if the return or document had never been provided. It does not appear
to be equitable to give such powers to the Revenue where the fault is not that of the taxpayer.

Clause 83

Clause 83 is also unfair to the taxpayer in that it provides that a tax assessment issued by the Revenue
remains valid despite serious mistakes in relation to it, such as putting the wrong person’s name on it and the
wrong amount of tax. Can it be right that a tax assessment issued in the name of another person and for the
wrong amount is legally enforceable against the person who should have been named in it?

VAT

Clause 17

There were concerns among members of the CIOT that this measure is not proportionate to the mischief
it is intended to prevent. There appear to be better ways of dealing with the problem that would not fall
disproportionately on small and medium-sized businesses.

Clause 19 and Sch 1

We are not sure that this clause will always achieve its objectives and are also concerned about the lack of
a statutory basis for input tax deduction.

Clause 22

A number of members of the CIOT believe on the basis of case law that clause 22 is ultra vires the Sixth
Directive. However, even assuming that the provision is authorised by EU VAT law, there are a number of
practical and consequential issues that have not been addressed and need to be addressed without delay. It
appears to us that the main impact of this measure will fall on charities and the education sector.

Miscellaneous

Clauses 174 and 175 and Sch 36—Foster carers and adoption allowances

The Government have not said whether people will be exempted from NICs as well as from income tax.
If they are exempted, will their NI contribution record be protected? They will need to know their National
Insurance position.

We would be pleased to submit oral evidence to the Sub-Committee, if this would be helpful.

1 May 2003
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APPENDIX

Finance Bill 2002

SUB-SALE RELIEF AND CLAUSE 113

1. Sub-sale relief is a statutory relief introduced by Pitt in 1782 and is now contained in section 58(4) and
(5) Stamp Act 1891. It operates to limit the stamp duty payable where property is “on-sold” either in whole
or in part to a sub-purchaser so that (subject to anti-avoidance) stamp duty is paid only once according to
the consideration paid by the sub-purchaser.

2. Clause 113 will in eVect block sub-sale relief following Royal Assent where the consideration for a sale
of property exceeds £10 million (or £8.5 million plus VAT) by imposing a stamp duty charge on the initial
sale contract.

3. In our view this clause represents an over-reaction to the need to block the “split legal and beneficial
title” avoidance scheme, which could have been blocked more eYciently by a clause denying the exemption
from stamp duty for property sale agreements (in paragraph 7 Schedule 13 FA 1999) where the legal title is
held separately, and it appears that the purpose or one of the main purposes in so doing was to defer or avoid
the payment of ad valorem stamp duty on a sale of the beneficial interest.

4. By taking what appears to be a blunderbuss approach to anti-avoidance, clause 113 will close oV a relief
that has existed for well over 200 years and that plays an important role in facilitating the eYcient operation
of the commercial and residential property market in the UK. Typical uses of sub-sale relief include the house-
building business where land is acquired by developers and then sub-sold to customers with a completed
building erected. Any denial of sub-sale relief will tend to lead to house price inflation as developers seek to
pass on the cost of their stamp duty hit in the price charged to customers (which will itself bear stamp duty).
In addition, the commercial property sector (both private and public) is increasingly moving towards
outsourcing, often involving sales and leasebacks. To achieve necessary rates of return and keen financing
the purchaser/lessor may rest on contract and in due course parcel up surplus land to on-sell to investors and
developers, using sub-sale relief to limit the total stamp duty charged to one hit on the price moving from the
sub-purchaser. In our experience some outsourcing/sale and leaseback proposals might not be economically
viable if a stamp duty double hit arises on both the initial restructuring and on any intended on-sale.

5. We believe that there is a strong case in favour of recognising the important and valuable role that
property “intermediaries” play in promoting the better and more eYcient use of property through
outsourcing and investment structures that enable an existing user to better utilise a smaller proportion of its
estate while releasing surplus land for more eYcient utilisation by others. Stamp duty sub-sale relief
encourages such better utilisation, and recognises that the intermediary in such situations should not bear its
own stamp duty hit on the ground that it eVectively provides liquidity and promotes the more eYcient
utilisation of property which is in scarce supply overall. A precedent exists for such a relief of course in terms
of the exemption from stamp duty in section 88A FA 1986 for sales of shares to stock exchange intermediaries.

6. We therefore suggest that, if it is not possible to recast clause 113 in terms of a specific blocking of the
“split scheme” as mentioned above, then clause 113 be amended to ensure that sub-sale relief be preserved
and the new charge on sale contracts in excess of £10 million not apply where the purchaser is a “property
intermediary”. This term would be defined more precisely after consultation but should broadly equate to
commercial property and investment professionals who acquire property in the course of their business
activities including sales and leasebacks, property development and refurbishment and who on-sell the
property within a certain period (say two years) or such longer time as the Inland Revenue agrees having
regard to the circumstances of the particular matter.

Memorandum by the Institute of Chartered Accountants of Scotland

1. The Need for Simplification of Tax Legislation

Most people agree that the UK’s tax legislation is both complex and has become burdensome. The
complexity causes concern because it is inappropriate for a self-assessment regime and such complexity may
lead to error and loss of tax. Complexity also imposes costs that can detract from the UK being an attractive
place in which to locate business. The current level of complexity has become burdensome and this year’s
finance bill adds a further 447 pages.We believe that many of these pages could be removed from the timetable
of the Parliamentary debate process to allow proper and adequate consideration and amendment.

If the Government is to succeed with its objective of making the UK an attractive place in which to conduct
business, it needs to ensure that the tax system is clear, certain and collectible. Unfortunately, the present
system would appear to fail these tests and there is widespread concern that the tax system is being “abused”
when Government tries to use it to encourage certain behaviour, redistribute wealth and encourage economic
performance. While relief from tax is generally welcome it is questionable whether the complexity of some of
the clauses in this bill and the new definitions it introduces are desirable.
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In previous years, the level of debate on past finance bills has been disappointing. Lengthy and complex
clauses have been added with the minimum of debate and amendment with the result that defective legislation
has been enacted. In turn, this has led to further clauses in later bills to remedy some of the defects or indeed
to universal recognition that the legislation is defective and can produce unwelcome and unintended results
for the unwary. The UK tax legislation has evolved rather than been planned and this bill illustrates, yet again,
that there is a need for fundamental reform of the way in which tax legislation is enacted.

2. Stamp Duty Land Tax

Given the very tight timescale imposed on the Finance Bill and the Government’s intention not to
implement Stamp Duty Land Tax early in this fiscal year, we see no good reason why the draft legislation
relating to Stamp Duty Land Tax have been included within the Finance Bill rather than in a separate Bill.

The reform of Stamp Duty is a fundamental change in the tax system, and was the subject of widespread
consultations among interested representative bodies until the Inland Revenue discontinued these late in
2002. We believe that further wide-ranging consultations are required, and these should be undertaken
without the pressure involved in the Finance Bill timetable.

We are concerned that there has been virtually no consultation on the way in which the new Stamp Duty
Land Tax provisions would operate in Scotland, where the provisions of Scots Law in relation to land
transactions are very diVerent from those of England and Wales. We believe that there is a need for in-depth
consultation with interested representative bodies in Scotland on the way the new tax will operate in practice
in Scotland, and the Finance Bill timescale would not allow for adequate consultations. Without such
consultations, there is a serious danger that lack of clarity on the way in which large commercial property
transactions will be subject to Stamp Duty Land Tax may discourage investment in the Scottish economy.

In view of the requirement for detailed consultations on Stamp Duty Land Tax, we feel that the
Government is being unrealistic in its plan to introduce this new tax with eVect from 1 December 2003, and
we recommend that implementation should be deferred for a further year.

25 April 2003

Memorandum by the Chartered Institute of Taxation

Executive Summary

Introduction

Detailed comments

VAT

Stamp Duty Land Tax

Direct Taxes

Other matters not in the Finance Bill

Appendix A: Finance Bill 2002: Sub-sale relief and Clause 113

Appendix B: Detailed comments on Employee Share Schemes

Appendix C: Clause 162 and Schedule 29

This paper sets out the comments of the Chartered Institute of Taxation (CIOT) on the Finance Bill
published on 16 April 2003.

Executive Summary

Consultation

This is a very large Bill. Much of the legislation has not been the subject of any or suYcient consultation,
eg the legislation on employee shares and the wholly new Stamp Duty Land Tax (SDLT). This is very much
to be regretted, and is against the Code of Conduct on Consultation. Whilst we can understand that
consultation is not easy where anti-avoidance measures are concerned (such as those on share schemes), we
have to point out that some 75 pages of complex legislation on this subject are likely to receive little or no
scrutiny.

VAT

The new powers to require security for VAT where a chain of supply is tainted by evasion are excessive,
and may create oppressive burdens on taxpayers who may be unaware of the fraudulent activities of other
persons in a particular chain of supply.
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Stamp Duty Land Tax

Bearing in mind that electronic conveyancing (one of the drivers of change) is some way oV, and that
legislation for Special Purpose Vehicles is not included in the Bill, we see no reason to hurry this legislation
through without suYcient consultation. In particular, the provisions relating to lease duty, and the absence
of sub-sale relief, are unsatisfactory and require a major rethink.

Approved share plans and schemes

We welcome most of these changes, but are concerned that the decision to apply PAYE and NIC to options
exercised on or after 9 April 2003 is retrospective in nature and impractical. The impracticalities can only be
solved by requiring employees to reimburse their PAYE and NICs, and this too will have its problems. We
would like to see the rules changed so that they only apply to options granted on or after 9 April 2003.

Employee securities and options

The new raft of legislation introduced by Schedule 22 is highly complex and suVering from a lack of
consultation. We understand that it is necessary to combat NIC and/or PAYE avoidance schemes, but we
think this legislation will leave many “genuine” share schemes in a mess. We also think that this complicated
regime will represent a barrier to wider share ownership in unlisted companies. We are also most concerned
that major revisions to ITEPA 2003, which became eVective from 6 April 2003, as a result of many years’
work by the Tax Law Rewrite team, have not been drafted in the Rewrite style. This does cause us to wonder
whether the whole Rewrite process is being put in jeopardy.

Corporation tax reform

We welcome the announcement of further consultation on the reform of corporation tax in its broader
European and international context. However, we think that the issues arising from recent European Court
of Justice (ECJ) cases on the interpretation of the EC Treaty should be considered in a positive spirit,
acknowledging that the principles the ECJ is upholding will make for fairness, competitiveness and stability
in the long run.

Introduction

VAT: Requirement of evidence or security

The new powers to require security for VAT where a chain of supply is tainted by evasion have the potential
to create oppressive burdens on taxpayers in the chain of supply who may be unaware of the fraudulent
activities of other persons in the chain. The vague assurances given in Budget Notice CE14/03 are insuYcient
to deal with this issue. Statutory safeguards and/or a statement of practice are necessary. As presently drafted,
the measure raises concerns in respect of human rights, proportionality and compatibility with the Sixth
Directive. While we understand the need for a clampdown on evasion, it is necessary to get the balance right
and to protect the innocent.

VAT: Non-business use of business property

We find no authority in the Sixth Directive as interpreted by the ECJ for a compulsory apportionment of
VAT incurred at the time of purchase, as opposed to an option, exercisable by the taxpayer, for either
apportionment or full recovery followed by deemed supplies on private use. As the ECJ has pointed out, full
recovery followed by deemed supplies was regarded as the preferred method of dealing with private use when
the directive was adopted. Moreover, compulsory apportionment in relation to land, etc appears to result in
a flawed system, as there appears to be no provision for adjusting any initial deduction of VAT incurred in
the light of the subsequent actual use.

VAT: face value vouchers

VAT Information Sheet 3/03, issued on 14 April 2003, gives rise to significant concerns regarding the
manner in which the new legislation is intended to work in practice. Providing input tax deduction for
intermediaries is essential if double taxation is to be avoided, yet there is no statutory basis for a deduction
in the absence of a charge to tax by the issuer. In our view, the right to deduct should be conferred by
legislation rather than by extra-statutory concession. The diYculties in the new legislation could perhaps be
avoided if the true nature of a face value voucher as a payment mechanism were to be recognised. We also
have concerns regarding the statutory definition of face value vouchers and the practical diYculties that will
arise for intermediaries dealing with the new scheme on a day-to-day basis.
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Stamp Duty Land Tax

Although there have been many and detailed consultation meetings on this subject, the impression has
arisen that this was not a genuine consultation in the sense of the Revenue representatives revealing the policy
options under consideration for discussion and debate, but rather a quest by the Revenue to discover what
taxpayers were “up to”, followed by an abrupt termination of the process once it was thought that suYcient
information had been obtained.

Much of the legislation contained in the Bill has not been exposed in draft form and is in need of further
consideration. Too little Parliamentary time is available to consider this legislation. Indeed, we understand
that an unusually large proportion of the Bill is to be covered in Committee of the Whole House on 13/14
May. Not only are some of the main clauses being taken (which is usual—though 20 is very high), but the
associated schedules are also to be covered in those two days (which is unusual).

On SDLT this means that lease duty (Clause 56 and schedule 5), with all the details including this formula,
will both be over and done with this week. So will the transitional provisions (Clause 124 and Schedule 19).

It is quite unrealistic to expect that anything like a proper review of this legislation can occur.

Bearing in mind that the legislation introduces a whole new tax on land transactions, that electronic
conveyancing (one of the drivers of change) is some way oV and that legislation for Special Purpose Vehicles
is not included in the Bill, we see no reason to hurry this legislation through without suYcient consultation.

The lack of a binding post transaction ruling facility will potentially increase the cost of funding, because
it will not be possible to know the SDLT liability for certain for up to six years after the transaction. This
contrasts with the present situation, where an adjudication conclusively determines the stamp duty liability
shortly after the transaction. The eVect is to increase the private sector’s costs in terms of a premium paid
to funders and investors who will factor in the risk of an unexpectedly higher SDLT liability due to the
absence of a ruling procedure.

We also note with apprehension the extensive reliance on regulations.

In the limited time available, we have not had the opportunity to carry out the comprehensive study that
the new legislation merits. It will be appreciated that the SDLT provisions take up 150 pages of the Bill.
Accordingly, we expect to make further comments with a view to recommending changes in the next Finance
Bill, or by regulations, to correct errors that come to light after further examination.

Stamp Duty sub-sale relief

The abolition of sub-sale relief, including the proposal in clause 45 to charge 4 per cent on monies that are
never paid under certain types of contract assignment arrangements, would be most unfortunate. We have
set out elsewhere the detailed reasons for retaining sub-sale relief (see copy of our representations on last
year’s Finance Bill, attached as Appendix A). We note from the Explanatory Note on Clause 45 that there
is to be further consultation on this matter and will be pleased to take part in that consultation.

SDLT: Leases for uncertain rents

A common situation commercially is a lease with a rent that varies from year to year according to factors
such as business turnover, room occupancy or rents passing up from sub-leases. Under SDLT, because the
rent is initially uncertain, the tax will be charged up-front on a reasonable estimate, and this is then subject
to revision when the uncertain rents become known in amount. Unfortunately, under the tax return
provisions the tenant will be required in the case of such a lease to file a corrective return each time the next
rental becomes ascertained.

SDLT on lease rents

The proposed basis of charge to SDLT on lease rents presents a major problem. The Bill opts for the
“aggregation” method. This, and various other methods, was discussed at a meeting of the MSD Lease Duty
Committee on 25 July 2002. Minute 2(f), second paragraph, reads as follows:

“The committee again expressed the opinion that aggregation was the worst of all the possible
options. In financial terms, current examples would give rise to extreme charges, particularly for
long leases.”

“Extreme charges” involved increases of several hundred per cent in worked examples produced by
the Revenue for that meeting.

The value of the consultation process is called into question when the option considered to be the “worst
possible” by the participants is chosen without a real explanation of why their views have been rejected and
what, if anything, is being done to address their concerns. We are aware that there is to be further consultation
on this matter and hope that a sensible replacement regime can be devised.
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SDLT Tax Returns, Assessments and penalties

Clauses 82 and 83 are based on section 112 and 114 TMA 1970. We shall be grateful for confirmation that
relief under clause 82(4) will include relief from interest and penalty charges. Generally, we think that a light
touch on penalties will be required in the first year of SDLT, as it was in relation to CTSA.

Approved share plans and schemes

We welcome most of these changes, but are concerned that the decision to apply PAYE and NIC to options
exercised on or after 9 April 2003 is retrospective in eVect and impractical. The new rules mean that an
employer will often have to pay PAYE tax and the employee’s NIC without having any practical method of
recovering it from the employee. The employer also has a retrospective charge of 12.8 per cent NIC on the
employee’s share option gain. We think these two retrospective charges need to be removed by applying the
rules to options granted on or after 9 April 2003.

Employee securities and options

We welcome the abolition of the dependent subsidiary legislation, for which we have been calling for
some years.

However, we are most concerned that the new raft of legislation introduced by Schedule 22 is highly
complex and suVers from a lack of consultation. We understand that it is necessary to attack various NI/
PAYE avoidance schemes, but this legislation will leave many “genuine” share schemes in a mess, with an
overly complicated regime which may well represent a barrier to wider share ownership for unlisted
companies.

In particular, and with the “catch all” drafting of the legislation, there could now be a raft of unexpected
income tax charges arising at various points during the period of ownership of the shares. The new rules on
PAYE and NIC will mean charges arising at a time when the shares have not been disposed of. Venture
capitalists with investee companies in which restrictions on shares are included in the articles could face
particular problems.

There is a plethora of “purpose” tests, valuation tests, requirements to look back for seven years, etc which
will mean that unlisted companies (for example, owner managed businesses) are going to need to navigate
extremely carefully through some very choppy waters.

We wonder whether the Revenue intend to issue any guidance on things like:

— the meaning of market value (for example, when restrictions are in the articles of association of the
company versus the situation when they are outside the articles);

— the eVects of the new capital gains tax market value definition;

— the position regarding Management Buy Outs (cf the Revenue’s 14 April 1998 Press Release); and

— what constitutes a “commercial purpose”, etc.

Furthermore, many of these changes apply with immediate eVect. We are therefore most concerned that
this new legislation imposes charges that people did not conceive of when share schemes were set up, and
leaves people having to comply with legislation with which they are totally unfamiliar.

We also note that very little of the principles of the Tax Law Rewrite have percolated through to this
legislation, although it is amending the first Income Tax Act under the Rewrite project. We regard this as a
major blow to the whole Rewrite process. New s446E(3) is a good example:

“(3) In a case within subsection (1)(a), the reference in subsection (2) of section 428 (amount of
charge on restricted securities) to what would be the market value of the employment-related
securities is, so far as it relates to subsection (1) of that section, a reference to what would be the
market value but for the reduction as a result of the things done as mentioned in subsection (2) (and
but for any restrictions).”

We also understand, from a recent meeting with the Revenue, that although it is recognised that Schedule
22 does not always achieve the desired result, the Revenue are not intending to amend the Schedule, but to
deal with the anomalies by issuing a statement eVectively telling certain groups of people to ignore certain
parts of the legislation. This is likely to produce a less than satisfactory result because such a statement will
have no statutory authority and may not deal adequately with all the complex ramifications of expatriate law.

Provision of services through intermediary: domestic employees

Our comments on clause 135 and the changes to the IR35 legislation are set out below. However, this area
highlights how complex the tax arrangements are for domestic staV and workers. We would welcome
discussions on improving this and finding a way to assist parents, in particular, with coping with the
diYculties arising from childcare arrangements involving nannies, etc.
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Tax and homeworking

We welcome any move towards encouraging and assisting employees to be able to work eVectively from
home. Nevertheless, we believe the Government need to go further than the type of measure outlined in clause
136 and we would welcome a wholesale review which tackled the broad issues of how to ensure that those
working from home are not penalised by the tax system.

Companies in administration

The provisions of Schedule 41 paragraph 1 will bring an accounting period of a company to an end on the
appointment of an administrator. This will restrict the ability of a company to set oV trading losses in the
accounting period in which the administrator is appointed against chargeable gains realised following his/her
appointment. This will aggravate the existing problem that arises when a company goes into liquidation,
where trading losses brought forward are not available for set oV against chargeable gains arising on the
disposal of fixed assets of the trade by the liquidator. The availability of group relief will also be aVected
adversely. These problems may have a significant impact on the ability of creditors to recover their debt from
a company in administration. In our view, this provision constitutes a retrograde step.

Schedule 41 paragraph 9 amends the loan relationships legislation. The proposed changes could make it
diYcult to restructure the inter-company borrowings that have been made by that company, as it would no
longer be connected with the lender (on the basis that it would no longer be controlled by the ultimate parent
company of the group within the meaning of section 87A) and thus any release of the load would be held to
constitute a taxable receipt. This could be an impediment to corporate recoveries.

Confirmation is sought that, where the provisions of the Insolvency Act 1986 apply to a non-resident
company by virtue of s254 Enterprise Act 2002, this will not by itself cause the company to become resident
in the UK for tax purposes.

Reform of corporation tax

We welcome the announcement of further consultation on the reform of corporation tax in its broader
European and international context, but disapprove of the adversarial style of the announcement. It is
acknowledged that recent ECJ decisions pose significant questions for national tax systems, and we are glad
that the Government are finally taking these issues seriously. The CIOT has sought to debate the issues with
the Inland Revenue over the past two years, and remains willing to engage in constructive debate on how the
UK’s tax system may best be brought into compliance with the EC Treaty. We think that the issues should be
considered in a positive spirit, acknowledging that the principles the ECJ is upholding will make for fairness,
competitiveness and stability in the long run.

Impact of International accounting standards (IAS)

We believe that space may be required in next year’s Finance Bill to deal with any changes in the legislation
that may be required in consequence of the development of IAS.

Detailed Comments

VAT

Clause 17 (VAT: Requirement of evidence or security)

We understand the need for measures to prevent fraud. However, we have three concerns about the
provisions as currently drafted. These are:

1. The provisions are drafted extremely broadly. As such, we consider that they may not be in harmony
with either the Sixth VAT Directive or the Human Rights Act 1998.

2. The provisions will inevitably lead to situations whereby the VAT due from a taxpayer falls to be
discharged by another person. This appears to be contrary to the express provisions of art 21(1)(a)
of the Sixth VAT Directive.

3. Even if the provisions can be brought within the provisions stated above, there are practical issues
that need to be addressed to ensure that all taxpayers are aware of their obligations and are not
exposed to undue burdens as a result of the illegal actions of others.

Proportionality:

The new VATA 1994 Schedule 11 paragraph 4(2) is drafted in unrestricted terms so that Customs and
Excise may require security from a taxable person in respect of any VAT due from themselves, their suppliers,
their customers, their suppliers’ suppliers or their customers’ customers in respect of the goods or services
passing in the chain of supply.
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In practice, the new VATA 1994 s84(4E) appears to require that Customs and Excise have evidence of
evasion, attempted evasion or the likelihood of evasion before requiring security from the taxpayer. However,
there is no requirement for the taxpayer to be jointly and severally liable for the tax at risk by virtue of a notice
served under the new VATA 1994 s77A (as inserted by Clause 18). In consequence, the taxpayer is exposed
to an indeterminate liability in relation to acts of persons over whom they have no control in relation to tax
for which they have no legal liability. We are concerned at the exposure of taxpayers to financial burdens
based on the subjective judgements of the tax authorities.

The amendment to VATA 1994 s72(11) extends strict liability oVences to the point of absurdity. A person
now commits a criminal oVence if purchasing goods or services under a taxable supply at a time when failing
to give security under the new VATA 1994 Schedule 11 paragraph 4(2). The person may therefore commit
an oVence by instructing a tax advisor in order to appeal against the requirement to give security, telephoning
Customs and Excise about the requirement or turning on an electric light in order to look up the phone
number of either in the telephone directory. We have doubts whether imposition of criminal sanctions in such
situations is proportionate to the objectives sought to be achieved. We do not agree with legislation that
provides such broad solutions, even where Customs and Excise do not usually exercise their powers to their
fullest extent.

Conformity with the Sixth VAT Directive:

It is diYcult to reconcile the new VATA 1994 Schedule 11 paragraph 4(2) with the requirements of art 21(1)
of the Sixth VAT Directive, which deals with the persons liable to pay VAT. In particular, art 21(1)(a)
provides that, under the internal system, the person liable to pay VAT is “the taxable person carrying out the
taxable supply of goods or services”. In the absence of a specific derogation, a requirement to secure the tax
due from another person—which may result in payment of that tax—sits uneasily with the clear terms of
art 21(1)(a).

In relation to the requirement to provide security, we note that the security is normally expressed in terms
of VAT for a number of months. Where a taxpayer cannot provide security by way of guarantee (or would
have to provide a matching deposit before a financial institution would provide a guarantee), the provision
could have the eVect of requiring a taxpayer to pay tax in advance—contrary to the decision in Balocchi v
Ministero delle Finanze dello Stato (case C-10/92) [1997] STC 640.

Practical issues:

Budget Notice CE 14/03 indicates that “safeguards will be in place to ensure that innocent parties are not
aVected” and that “businesses covered by the provision will always be warned in advance of any requirement
to provide security under this measure”. Assuming that the legislation is in conformity with Community law
(about which we have reservations), we do not believe that statements of this nature are suYcient. The
Safeguards, and the nature and timing of the warning, need to be defined. For example, will the warning
comprise something other than a notice of joint and several liability and thus be given before the service of
such a notice?

Common sense suggests that taxable persons need to be informed that:

— Whether or not they are aware of this, Customs and Excise have evidence that their trading activities
form part of a chain of events that may result in VAT evasion.

— They will be made jointly and severally liable for any tax lost if they persist in the activity.

— They may be called upon to provide security if they fail to heed this warning.

Furthermore, we consider that the warning should be given in writing so that there can be no dispute that
taxable persons are aware of the consequences of their actions. We consider that anything less poses a serious
risk of aVecting innocent parties.

We consider that innocent parties are more likely to co-operate withCustoms and Excise in the fight against
fraud if they are approached with the degree of frankness we propose. We are unimpressed by possible
arguments that Customs and Excise risk tipping oV the actual conspirators by disclosing their hand in this
way:

— It is innocent parties, not the alleged conspirators, who are the natural targets for joint and several
liability notices and requirements for security, and thus the persons to whom warnings are given.

— Tipping oV the alleged conspirators after receiving a warning may make the taxable person a party
to the fraud, ie it may amount to “taking steps” and thus an oVence under VATA 1994 s72(1).

— A fraud prevented saves the tax at risk even if no prosecution results.

— It would be unnecessary to invoke Clause 17 if Customs and Excise had the necessary evidence to
prosecute the alleged conspirators.
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Clause 18 (Joint and several liability for unpaid VAT of another trader)

The new VATA 1994 s77A(10) defines unpaid VAT as an excess of output tax over “any refund due”. The
term “refund” is used in VATA 1994 in relation to only a restricted number of payments due to a taxable
person, eg the refund for bad debts conferred by s36. The relevance of refunds in relation to the conditions
for serving a notice in the new s77A(2) is obscure. This should be clarified.

Clause 19 and Schedule 1 (Face value vouchers)

We have four concerns about the legislation relating to face value vouchers (FVV), ie:

1. We do not consider that it is consonant with the Sixth VAT Directive.

2. It fails to provide a statutory basis for invoicing and deduction of input tax.

3. It appears to define face value vouchers in terms other than what they really represent.

4. There are practical issues that need to be addressed.

Input tax deduction:

The new VATA 1994 Schedule 10A does not provide any statutory basis for input tax deduction. Instead,
VAT Information Sheet 3/03, 14 April 2003 sets out an extra-statutory scheme to deal with the double
taxation that would otherwise result from the statutory scheme. Paragraph 5 of the Information Sheet
provides as follows:

“Where an intermediate supplier is purchasing a FVV from the issuer who takes on the obligation
to accept it, and it is not required to account for VAT until the FVV is redeemed, the intermediate
supplier may treat the amount of VAT that will be due on the supply as their input tax at the time
the purchase is made.

“It is suggested that the issuer should produce an invoice to facilitate an intermediate purchaser’s
input tax recovery. . .”

We have some diYculty with the concept that VAT charged on the supply of goods and services made by
the issuer when redeeming the FVV should be regarded as input tax of an intermediary who purchases the
FVV from the issuer. VAT charged on the goods and services is input tax of the customer who purchases
them. As the issuer does not charge VAT on the supply of FVVs to an intermediary, it is diYcult to find a
legal basis for any input tax deduction by the intermediary. On the other hand, there is an obvious need for
relief of some kind in order to avoid double taxation. These conceptual problems make it diYcult to reconcile
the new FVV legislation with the Sixth Directive.

Putting the vires of the FVV legislation to one side, we find it quite extraordinary that such important
matters as input tax deduction and invoicing should be dealt with on an extra-statutory basis. We consider
that both input tax deduction and invoicing by issuers must be given statutory eVect. This is essential if the
statutory right of appeal is to extend to the deduction of input tax in respect of FVVs currently conferred by
extra-statutory means.

The nature of FVVs:

The new VATA 1994 Schedule 10A applies to FVVs representing “a right to receive goods or services”.
The typical wording on FVVs indicates that they are to be used in whole or part payment for goods or services.
This is something diVerent and, accordingly, we repeat the view given in our response to last year’s
consultation document that FVVs should be treated as a payment mechanism exempted from tax under
Article 13B(d)(2) or (3) of the Sixth VAT Directive. We note the specific exemptions for postal services in
Article 13A(1)(a) and for postage stamps in Article 13B(e).

Practical issues:

Although the issuer’s supply of a “credit voucher” or “retailer voucher” is eVectively de-supplied, a charge
to tax arises if tax on the supply of goods or services made when the voucher is redeemed is not accounted
for by the business making that supply. In eVect, the issuer becomes liable to pay all or part of the tax due
from another person. This is potentially unreasonable if the failure to account for tax is outside the issuer’s
control or influence. Moreover, it is unclear what this achieves given that an intermediary purchasing the FVV
from the issuer receives a notional input tax credit of the same amount under the extra-statutory scheme
referred to above.

Practical diYculties arise in connection with the charge to tax under the new Schedule 10A paragraph 6(5)
in respect of the FVVs specified in paragraphs 4(4) and 6(2). The consideration for the supply is apportioned
on a fair and reasonable basis between exempt, zero-rated, reduced-rated and standard-rated elements. A fair
and reasonable basis should reflect the sales mix of the persons who eventually redeem the vouchers for goods
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or services, and should take account of any diVerence in the mix of cash sales and voucher-exchange sales. It
is unclear how the person supplying the voucher is supposed to arrive at even an approximation of this mix.

On one view, this represents a breach of the fundamental principle that the tax collected in relation to a
particular supply of goods or services should be proportionate to the value of that supply. On another, it
reflects the view that the straightforward collection of tax cannot always depend upon exact calculations.
Whichever view is correct, an onerous burden is placed on the person required to carry out the
apportionment.

Clause 22 (Non-business use of business property)

This clause is designed to provide that VAT on the non-business use of fixed property is disallowed at the
time when it is incurred, rather than being recovered over the period of use of the asset by way of a charge
to VAT. Budget Notice 18/03, 9 April 2003, suggests that apportionment is the normal basis of dealing with
non-business use. However, it is clear from the opinions of the Advocate-General in both Lennartz v
Finanzamt München III (case C-97/90) [1995] STC 514 and more recently in Seeling v Finanzamt Starnberg
(case C-269/00) (2002) 16 May (unreported) that apportionment was specifically rejected as a means of
dealing with private use when the Sixth VAT Directive was framed; Article 6(2)(a) was adopted because it
provides an impartial and simple method of dealing with private use. We have grave concerns as to whether
this clause is proportionate and within the terms of the Directive.

We understand that the Customs and Excise regard the power to derogate from Article 6(2) as the legal
basis for the new VATA 1994 Schedule 4 paragraph 5(4A). We consider this conclusion to be misconceived:
Article 6(2) only allows derogation from the output tax charge. It does not allow derogation from Article 17.

Given the term over which a building may be used, and the fact that there is no provision allowing for the
adjustment of non-business VAT incurred once it has been disallowed, we can conceive of situations in which
the provision will deny a deduction to a taxable person in respect of input tax (ie VAT other than non-
business VAT).

Even assuming that the new provisions are in conformity with the Sixth VAT Directive, we consider that
there need to be specific provisions to deal with changes in use (from non-business to business use) to ensure
that taxpayers are not disadvantaged by the provisions.

We appreciate the concerns of Customs and Excise regarding the scope for avoidance (although we
question whether deferral should be regarded as avoidance in this context, given that deferral was built into
the original VAT system). We note that the case law suggests that the German authorities had similar
concerns in relation to their legislation, and that their attempt eVectively to derogate from the operation of
Article 6(2) was rejected. The Advocate-General noted that there were other solutions to the concerns of the
German authorities.

Clause 23 and Schedule 2 (VAT: Supply of electronic services in member States: special accounting scheme)

We consider that the text of the new VATA 1994 Schedule 3B paragraph 14(4) (“Records must be made
available electronically under sub-paragraph (3) above”) should read: “Records under sub-paragraph (3)
above must be made available electronically”.

The new VATA 1994 Schedule 3B paragraph 22(7) does not identify the UK provision giving eVect to
Article 4(2) of the Thirteenth Directive. This appears to be VAT Regulations 1995, SI 1995/2518 reg 190.

Stamp Duty Land Tax

Clause 43 (Land transactions)

As drafted, sub clause (5) might be thought to imply that anyone who is “party to the transaction” is the
“purchaser”. This could include the vendor. We shall be grateful for confirmation that this is not intended.

Clause 45 (Contract and conveyance: eVect of transfer of rights and Clause 46—Options and rights of pre-
emption)

The Inland Revenue have indicated that, with certain exceptions, they intend to impose stamp duty on each
leg of a “sub-sale”. The eVect is that, where A contracts to buy property for £100,000 and then sub-sells the
property to C for £110,000 and both contracts are completed by a single transfer of legal title from A to C,
B will pay SDLT on £100,000 and C will pay SDLT on £110,000. (Under current stamp duty rules, B’s
purchase escapes the charge.) No convincing reason has been oVered for why this relief, which has existed
since Pitt the Elder, should be abolished, particularly as in last year’s Finance Bill the relief was abolished
“inadvertently” for sales in excess of £10 million, then a modified version of the relief was reinstated after
representations from the CIOT.
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It is also intended to apply the new charge to cases where B assigns the benefit of a contract to C, who
completes the acquisition. They quote an example involving:

— A contracts to sell to B for £100,000 and B pays a deposit of £10,000;

— B assigns the benefit of that contract to C for £20,000 (partly to reflect the deposit paid and partly
£10,000 profit).

— C completes the acquisition and pays A the balance of £90,000 due under the contract.

They intend to impose stamp duty on:

— The £100,000 consideration under the contract;

— The £20,000 consideration payable by C for the purchase of the benefit of contract; and

— The £90,000 consideration remaining payable by C under the contract.

It is not appropriate to impose multiple charges in such a case, because there are only two transactions:

— A sale of property under the contract for £100,000

— A sale of the benefit of contract for £20,000.

and the only charges should be on these amounts, both payable by C. This is to be contrasted with a sub-sale
where there are two sales. If C were to buy an option there would similarly be only two charges.

Also, it is not clear that the clauses will have the desired eVect, because there are only two “land
transactions”, and the combined eVect of Schedule 3 paragraph 1 and Schedule 4 paragraph 1(1) is to impose
SDLT on the “consideration given” and the only amounts paid are:

— £10,000 by B

— £20,000 by C

— £90,000 by C.

We are concerned that, even if the policy is accepted, the drafting of clause 45 is defective in that it does
not clearly make the purchaser under the original contract liable for tax, and appears to impose an excessive
charge on the assignee or sub-purchaser.

Once again, we acknowledge that there is to be further consultation on this matter and look forward to
taking part in that consultation.

Clause 48 (Chargeable interests)

The meaning of “power in or over land” is not clear. Is it restricted to a power of appointment of trustees
of a settlement (see Schedule 16 paragraph 7)? If not, what else does it cover?

We would also be grateful for confirmation that clause 48(1) is not meant to cover the interest of a
discretionary beneficiary other than as provided in Schedule 16 paragraph 2.

Generally, we see a reason for Schedule 16 paragraph 3.

Clause 50 and Schedule 4 (chargeable consideration)

Where a lessee surrenders a lease in return for a new lease, paragraph 14 provides that the surrender and
grant of the new lease should not be seen as consideration for each other. But this is restricted to cases where:

— the premises covered are substantially the same

— the unexpired term is substantially the same

— the other terms are substantially the same.

Restriction (a) is justified, but there appears to be no reason for restrictions (b) and (c), and this represents
a departure from the current stamp duty position. A surrender and re-grant is likely to be commercially
necessary where the term is to be extended, or other terms varied. SDLT will be payable on the full value of
the new lease with no credit for duty paid on the old lease, and there is no reason to impose further charges.
In any case, it is not at all clear whether a surrender can have any value to the landlord if the property has
to be leased back as part of the same transaction. Finally, it is not clear why a tenant should wish to replace
an existing lease with a new lease in identical terms.

Clauses 51 and 80 (Leases for uncertain rents)

A common situation commercially is a lease with a rent that varies from year to year according to factors
such as business turnover, room occupancy or rents passing up from sub-leases. Under SDLT, because the
rent is initially uncertain, the tax will be charged up-front on a reasonable estimate, and this is then subject
to revision when the uncertain rents become known in amount. Unfortunately, under the tax return
provisions the tenant will be required in the case of such a lease to file a corrective return each time the next
rental becomes ascertained. This represents an incredibly onerous administrative requirement, particularly
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for organisations with a large number of leases with variable rents. The cost of pursuing a claim for repayment
under clause 80(4) may cause some taxpayers to forego the repayment. The matter requires further thought.
A simple solution is to accept the reasonable estimate as final at the taxpayer’s option, leaving him/her to take
the chance of not being able to ask for a refund, should that prove to be an overestimate, in return for being
relieved of the administrative burden of filing annual returns for leases.

Clause 56 and Schedule 5 (SDLT on lease rents)

The proposed new charge to SDLT on lease rentals (subject to further consultation) represents a massive
tax hike, and on leases for 10 and 25 years represents a tax increase of four-and eight-fold respectively over
the current stamp duty charge. Lease rentals are being taxed as if a lease amounted to the purchase of
property, but leases are taken precisely because the taxpayer wishes to avoid the purchase of property for cash
flow and other commercial reasons and not for stamp duty avoidance.

There seems to be a perception that, when a business chooses to lease its premises rather than buy them,
it does so in order to avoid Stamp Duty. This point was raised by Revenue members of the committee in the
discussions. It could be argued on that basis that rents should be disallowed in the computation of trading
profits because the reason for renting rather than buying was to get a tax deduction for the rent. There seems
to be a failure of understanding on the part of the Revenue and/or the Treasury of the wider commercial
reasons for buying or renting business premises.

We have questioned whether there should be any charge at all on rents, because the payment of rent is not
consideration for any transfer of value from landlord to tenant such as occurs when freehold land is conveyed
or a lease granted for a premium. It is true that there has traditionally been a (typically very much smaller)
charge on rents in the case of some leases, but the occasion of the complete reform of the tax might better be
seen as one to consult on the basic rationale for, and scope of, the tax, rather than initiate the change by a
significant increase in its eVective rate, and to some extent in its scope, outside its traditional main focus and
with a complex mechanism that has not been supported in the course of such consultation as did occur.

Finally, the formula in Schedule 5 paragraph 3 may pose no problems for a mathematician, but anyone
not having A level maths will struggle to cope with it. The formula seems unnecessarily complex.

Clause 62 and Schedule 7 Part 2 (Reconstruction and acquisition reliefs)

Schedule 7 provides for various exemptions, and for the claw-back of exemption where control over the
transferee company changes within three years of the transfer. This may be appropriate as an anti-avoidance
measure where group relief is claimed, ie where the transferor and transferee are under common control at
the time of the transaction for which exemption is claimed. However, reconstruction relief can be claimed
where transferor and transferee are owned by a number of individual shareholders, some of whom might have
a controlling interest, or where none have a controlling interest. In these circumstances it is inappropriate to
seek to claw back the relief if subsequent share transactions between shareholders cause “control” to change.

Given that a claw-back provision is to apply, we think that the provisions of paragraph 3(1)(a)(ii) are too
wide in their scope. As drafted, they could catch arrangements that are not actually implemented until many
years after the end of the three-year claw-back period.

Generally, we shall be grateful for confirmation that SP 3/93 will apply in relation to SDLT as it applies
in relation to group relief.

Clause 82 (SDLT Tax Returns)

We should be grateful for confirmation that relief under subsection (4) includes relief from interest and
penalties. Further, we think that the Stamp OYce should improve its internal procedures to ensure that losses
are kept to a minimum.

Clause 82 (SDLT Assessments)

We think that the Stamp OYce needs to improve its internal procedures to ensure that errors are kept to
a minimum.

Clause 104 and Schedule 15 (Partnerships)

If property held by a partnership is treated as held by the individual partners, then this paragraph (which
deals with the continuity of partnerships when partners change) would appear to serve no purpose. In
practice, the legal status of the partnership would, presumably, need to be considered.

There needs to be a commitment to clarify the stamp duty treatment that is to continue to be applied to
partnership transactions. These have been excluded from the SDLT (Schedule 15 Part 3) but remain within
the stamp duty charge (paragraph 13(2)). The stamp duty treatment of partnership transactions has always
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been uncertain, because of the fact that partnerships are generally “transparent”, ie not separate legal entities
(except in Scotland), and yet the Stamp OYce regards partners as holding a “partnership interest” and not
an interest in the underlying assets (which is correct under Scottish law). The sensible approach would be for
the new SDLT to apply to partnership transactions, with special rules if necessary. The worst option is to
apply stamp duty, with its inherent uncertainties, as a special case to partnership transactions.

We note that there is to be further consultation on this matter and look forward to taking part in that
consultation.

Clause 109 (General power to vary SDLT by regulations)

We think that the power contained in subsection (2) is excessive. Such matters should be the subject of
legislation. We appreciate that there is a time limit in subsection (5), but think that 18 months is too long a
time period, assuming that the power is justified at all.

Clause 123 (Consequential amendments and repeals)

The drafting is unclear, and could be interpreted as removing a transaction from both stamp duty and
SDLT if the contract is executed before Royal Assent and the transfer on completion is executed on or after
1 December. Further clarification is also needed in relation to unstamped agreements for leases that are
completed by the grant of a lease on or after 1 December 2003. What is the position under sections 240 and
240A Finance Act 1994? See also Schedule 20 below.

Clause 125 and Schedule 20 Part 2 (Abolition of stamp duty except on instruments relating to stock or
marketable securities)

Under stamp duty rules, where there is an agreement for lease which is completed by a lease, stamp duty
is payable on the agreement, but:

— payment can be deferred until the lease is granted; and

— the lease is credited with duty paid on the agreement.

However, the lease is not considered to be “duly stamped”, and therefore acceptable in evidence, unless it
is certified that there is no agreement or it is stamped with a special stamp confirming that the agreement has
been stamped.

A problem can arise where the agreement is made before Royal Assent, but the lease is not executed until
1 December 2003 or later. It is arguable that both the agreement and the lease fall outside the charge to duty.
This requirement in section 240A FA 1994 needs to be disapplied in such cases.

DIRECT TAXES

Clause 135 (Provision of services through intermediary)

We are slightly surprised by the perceived necessity for this legislation. Originally, the IR35 rules were
specifically written to exclude domestic staV, presumably because the amounts of tax and National Insurance
(NI) at stake were not high. We cannot believe that this situation has changed that dramatically and still think
that there will be little tax/NI to be gained from this change. We wonder whether a Regulatory Impact
Assessment has been undertaken and, if not, we think that one should be considered. Parents, for instance,
have to be paying a nanny a substantial sum of money to make setting up a service company worthwhile and,
in practice many nannies simply do not want to be remunerated in this way. We wonder if this further
complication to the tax system, particularly for those caring for children, is really necessary.

If this change is enacted, we find it unhelpful that the NIC changes are not to be introduced until the
regulations are laid whereas the tax change is operative from 10 April 2003. This will mean that everyone will
have to do two IR35 calculations for 2003–04. Would it not be possible to wait until 6 April 2004 to introduce
the tax change (the tax leakage is probably relatively small), or to introduce both changes together on, say,
6 October 2003, halfway through the tax year? This would reduce some of the complexity this new provision
will cause.

Generally, we think that there is a pressing need to make the procedures relating to domestic
employment simpler.

Clause 136 (Exemption where homeworker’s additional expenses met by employer)

We welcome this change and the announcement in Rev BN3 that no records will be necessary to
substantiate a claim of up to £2 a week. However, we are concerned that £2 a week is a very small figure, and
not commensurate with the £5–£10 limit which applies (per night) for personal incidental expenses. We think
that £5 per week would be a more realistic figure for the “no record keeping” rule.
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We presume that when this concession is formally published it will refer to the need for the employee to
keep records. It is diYcult to see how the employer can provide the “supporting evidence that the payment
is wholly in respect of additional household expenses incurred by the employee in carrying out his duties at
home” without such record-keeping by the employee who, we note, is not referred to at all in the context of
record keeping in Rev BN 3.

We think there is a case for a general review of the law relating to homeworking.

Clauses 138–140 (Employee share schemes, etc)

Our detailed comments are set out in Appendix B to this paper.

Clause 143 (PAYE on notional payments: reimbursement period)

We very much welcome the change, which allows employees a further 60 days in which to reimburse their
employers, and believe that this rule is both deregulatory and more equitable. We are glad that the
Government have been able to accept our representations on this matter.

Clause 144 (PAYE: regulations and notional payments)

These new provisions have been discussed through the forum of the Tax Law Rewrite, and we have no
further technical comment to make here. However, we found the heading to this clause rather confusing. Six
of the seven sub-clauses are not concerned with notional payments, and as this clause is substantially to
update the vires for PAYE we think the words “and notional payments” should be excluded from the heading.

Clause 145 (Payroll giving: extension of 10 per cent supplement to 5 April 2004)

We welcome this extension to encourage charitable giving.

Clause 146 (Sub-contractor deductions etc: interest on late payment or repayment)

We have no comment on the clause itself, but would be glad if the Government could give their authority
for blocking the deduction of interest on National Insurance Contributions, construction industry deductions
and student loan repayments, paid in accounting periods ending before 9 April 2003.

Clause 147 (meaning of PE)

We have already commented adversely on the new definition of “permanent establishment”, now in Clause
147. As regards agency PEs, we think that the words “authority to do business” in subsection (1)(b) are vague,
and do not specify the essential criterion that the agent must be in a position to bring the principal into a
binding agreement with the customer. The Inland Revenue have indicated in consultation that a person will
only be treated as an “agent” in circumstances where that person can bind the principal.

We think that, in subsection (1)(a), the reference to “the business of the company” should be replaced by
a reference to “the company’s trade”. In subsection (1)(b), the words “to do business” should be replaced by
the words “to carry on trading activities”. The Inland Revenue have indicated in consultation that the
permanent establishment provisions will not apply unless the non-resident is exercising a tradewithin the UK,
ie the carrying on of a non-trading business activity is outside the scope of the legislation.

We recommend that the new legislation should clarify both these points to avoid any misunderstanding
arising as to whether or not a person acting as representative (without authority to bind their principal
contractually) is an agent and, further, should confirm that references to the carrying on or exercising of
authority to do business are limited to an activity of a trading nature only, and that investment business
activity is outside the scope of the new legislation.

As regard building sites (subsection (2)(h)), there ought to be a minimum period, such as six months or 12
months, for such a site to constitute a PE.

Clause 148 (non-resident companies: basis of charge to corporation tax)

As regards the attribution of profits to a PE, the Revenue appear to be “cherry-picking” in relation to the
application to the “separate enterprise” concept. Further, we think that the diVerences in the treatment of
UK branches as compared to UK subsidiary companies may be in breach of the fundamental freedoms of
the EC Treaty.
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Specifically, new Schedule A1 TA1988 attempts to fix parameters that are presently under review by the
OECD. Further, paragraphs 4–6 are inconsistent with the separate enterprise principle, as is new
s11AA(3)(a). Given that (3)(a) is to apply, however, (3)(b) should be made subject to (3)(a).

We note, also, that there are no definitions of “equity” and “loan capital”. The meanings are not always
obvious, especially in relation to foreign entities.

Clause 150(2)(a) (non-resident companies)

This clause redefines the basis of charge to corporation tax of non-resident companies. The exclusions in
subsection (2) should cover all income chargeable under Case VI, not just income from transactions in
deposits. The existing wording is similar to that in s129(3)(b) FA1995, which it will replace.

Clause 151 and Schedule 26 (non-resident companies)

Schedule 26 paragraph 3 deals with investment transactions carried out through investment managers.
Subsection (3) defines investment transactions. The wording in paragraph (3)(a) needs to include contracts
for diVerences.

We understand that the provisions of Schedule 26 are exclusive and not complementary to the main
provisions relating to PEs. We trust that this will be reflected in Revenue published guidance.

Clause 156 (Life insurance policies and deferred annuity contracts)

We understand why the Government have felt it necessary to make these changes. We are concerned,
however, that this clause does not take account of the fact that, whereas some second-hand policies of
assurance have been acquired for tax planning purposes, many more have been acquired as perfectly ordinary
investments.

The potential application of these provisions is too wide. In particular we are concerned that, if a second-
hand life assurance policy is used as security for a loan and a lender takes a charge over it, then that is treated
as a disposal of an interest in the life assurance policy notwithstanding section 26 TCGA 1992.

It is wrong in principle that the changes should apply from Budget Day rather than from the publication
of the Finance Bill. The Budget Day press release did not state with suYcient precision the manner in which
the computational rules were to be altered to allow a taxpayer who made a disposal of a policy between
Budget Day and the publication of the Finance Bill to know how a loss on the disposal would be calculated.

Clause 157 (Application of market value rule in case of exercise of option)

We are concerned that this provision will have unforeseen applications. In particular, we believe that it may
be arguable that it applies to testamentary provisions for legacies subject to the legatee making a payment to
the estate. Such provisions are often used where the estate contains a single large asset which one legatee
wishes to retain where the value of the asset is greater than the value of the legatee’s share of the estate.

Clause 158 and Schedule 28 (Reporting limits and annual exempt amount)

We welcome the Revenue’s continuing attempts to simplify the tax system. The changes introduced by the
new Section 3(A), however, are disappointingly small. Taxpayers will still have to calculate their capital gains
in order to know whether or not they fall within the exemption from detailed disclosure. The only eVort which
they will be saved is transferring the results of their calculations to their self-assessment forms.

We seek confirmation that the calculation to determine whether or not the aggregate consideration exceeds
four times the annual exempt amount is to be performed in the same way for trustees as for individuals.

Clause 159 (Taper relief: assets qualifying as business assets)

This is a welcome relaxation of the definition of business assets for the purpose of taper relief and yet
another example of the success of the cooperation between the Inland Revenue and the professional bodies
on the CGT Review Group. The resulting legislation, however, is appallingly complex.

These provisions could surely be made much simpler by providing that any asset used in a trade is a business
asset subject to exceptions. As far as we can see, the exceptions would apply in a limited number of situations
where the trader is a quoted company. Indeed, as the exceptions would be so limited, thought should be given
to providing that all assets used in a trade are business assets.

DiVerent implementation dates of definitions of business assets have led to the need for complex
apportionments and to anomalous tax charges. We suggest, as we have suggested before, that all current
definitions of business assets should apply as from the introduction of taper relief. If that is unacceptable they
should apply as from 6 April 2000.
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Clause 160 (Earn-out rights to be treated as securities unless contrary election)

Once again we welcome a sensible change to the taxpayer’s advantage, which is another example of the
success of the CGT Review Group.

Clause 161 (Deferred unascertainable consideration: election for treatment of loss)

The change this clause is designed to implement is welcome. However, the provisions themselves are overly
complicated and unnecessarily restrictive. It would have been much simpler to provide that, where a loss
arises on a right to unascertainable consideration, it can be treated as arising in the year in which the right was
acquired and then carried forward. We suspect that the eVect on tax yields of adopting our proposal would be
very small in comparison to the legislative simplification which would follow.

The restriction on the election to circumstances where a gain has arisen on the original disposal is also
unnecessary and should be removed. Consider the following example:

Mr A acquires shares in a trading company for £100,000. He sells the shares for £50,000 and an earn-
out right which is valued at that time at £40,000. He therefore makes an allowable capital loss of
£10,000. He has gains on other assets of £50,000. Two years later the earn-out is calculated and
amounts to only £10,000. He realises a loss on the earn-out right of £30,000 (£40,000–£10,000) but
he has no other gains against which to set the loss. His “real” loss on the capital disposal is £40,000
but he has received relief for only £10,000.

Clause 162 and Schedule 29 (Transfers of value: attribution of gains to beneficiaries)

These provisions are lengthy, very complicated, and have much broader applications than merely catching
the apparent mischief. Appended to these representations is a short paper, Appendix C, explaining the
shortcomings of these provisions in the context of the present legislation. What follows is a summary.

It is clear from the Budget Press Release (REV BN33) that Clause 162 and Schedule 29 are intended to
counter schemes made possible by section 90(5)(a) TCGA 1992. Accordingly, a much better approach is
simply to repeal the oVending sub-section.

Instead, the approach of these provisions is to amend an existing piece of legislation, Schedule 4C TCGA
1992, which is extremely poorly drafted. The (predictable) result is legislation that is very broad and diYcult
to make sense of. We are very concerned that innocent transactions not intended to be caught by Schedule
4C will now fall within it. Conversely, these provisions are so complex that they will inevitably open up new
avoidance opportunities.

The schemes that these clauses are intended to catch should instead be stopped by repealing the provision
which made them possible in the first place. In the longer term, there should be consultation on the
replacement of Schedule 4B and 4C TCGA 1992 with provisions which counter artificial schemes without
both catching innocent transactions and creating new loopholes.

Clause 163 (IBA avoidance schemes)

Whilst we understand the need to counteract tax avoidance schemes, we think that new s570A CAA 2001
as drafted is unbalanced and unfair. In particular, there is a lack of symmetry between the treatment of
“vendor” and “purchaser” in an oVending transaction. Given that the vendor is not entitled to any balancing
allowance, the purchaser should be able to claim IBAs on the tax written down value of the interest concerned
immediately before the transaction.

Clause 164 (Extension of first-year allowances for ICT expenditure by small companies)

We welcome this extension, but understand from the Budget notices that it is to apply to all small
enterprises and not just companies. We think, therefore, that the heading to the new clause needs to be
changed, and the words in parenthese changed to reflect the actual working in section 45 CAA 2001. “ICT
expenditure incurred by small enterprises”. Indeed, we think that there is a case for extending the relief to
all SMEs.

Clause 167 (R&D)

The reduction of the minimum expenditure requirement in both schemes to £10,000 is welcome, as is the
inclusion of the costs of agency workers. As regards agency workers, there would appear to be a need to
amend Schedule 20, paragraph 16(1)(b) FA 2000 to include the PAYE and NIC relating to agency workers.

We also welcome the opportunity to take part in consultations regarding the possible widening of the
definition of R&D. This is a matter on which we have made representations in the past.
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Clause 169 and Schedule 33 (insurance companies)

Paragraph 1 inserts s82A FA 89 which gives a deduction for policyholder tax. However, clarification should
be given regarding the date when regulations (not yet drafted) will become eVective, so that companies can
take that into account when making their CTSA payments.

Paragraph 2 amends the amounts brought into account under s83(2) FA 89. It does not seem appropriate
that amounts which would not be taxed under normal trading principles will potentially be taxed in a life
assurer, eg group relief receipts, capital contributions from other companies and other capital receipts.

Paragraph 3 introduces the new s83ZA FA 89 dealing with contingent loans. The deduction given in s83ZA
has a limit, which from s83ZA(9) is clearly calculated by reference to “normal” transfers to shareholders
based on a 90:10 fund. However, this gives an unreasonable result where a non-profit company or sub fund
has surplus and there is a transfer to shareholders funded out of this surplus (ie not out of the contingent loan
receipt.) As a result, innocent commercial loans may therefore cause an acceleration of tax.

Paragraph 14 introduces a new s210B TCGA 92 to deal with bed and breakfasting. However, the operation
is inconsistent with s106 TCGA 92, which operates in a symmetrical manner. In contrast, under s210B gains
are left taxable but losses are made not deductible. Accordingly, life companies will be treated worse than all
other companies on bed and breakfasting. This will also impose a requirement for changes to IT systems used
to manage investments.

Clause 170 and Schedule 34 (Policies of life insurance etc: miscellaneous amendments)

Group life policies:

The new exemption for gains on some closely defined group life policies in new section 539A excludes:

— policies where the beneficiaries are any persons other than individuals or charities, or trustees who
will use the proceeds for the benefit of individuals or charities (Condition five in new section
539A(6), paragraph 2 Schedule 34); and

— policies where one insured life may benefit on the death of another by virtue of any right that is
related to the person’s being one of the insured lives (Condition six in new section 539A(7),
paragraph 2 Schedule 34).

No reason is given for these restrictions, which could significantly inhibit the value of the exemption. How,
for example, is the insurer, or anyone else, to know whether a will trust created by an insured life will meet
the conditions for exemption? And why should the exemption not apply to a group policy on the lives of the
members of a partnership or LLP, with the firm as a beneficiary?

Maturity options—the 5 per cent rule

We are pleased to note that, contrary to the recommendation of Sandler, the decision has not been taken
at this point in time to withdraw the 5 per cent rule. We welcome this. As we mentioned in our letter to James
O’Hare, Inland Revenue Business Tax, on 13 February 2003, we think that withdrawal of the rule would be
an unwelcome complication to the personal tax system. It would lead to more people having to make self-
assessment (SA) tax returns, at a time when the Government are looking at ways to take people out of SA,
and could result, in some cases, in complex “corresponding deficiency” calculations which in themselves are
less than perfect.

We think that there are some fundamental changes necessary to this legislation, however, to deal with the
fact that those receiving large chargeable events on maturity of policies can lose their tax credits and their age
allowances in the year ofmaturity. The payment, in reality, represents an accumulation of income over several
years and so should be spread over these years for tax credits and age allowance purposes in the same way
that the income is spread for income tax purposes by giving top slicing relief.

Clause 171 (Charges under life insurance policies for exceptional risk of disability)

We welcome the change, which ensures that a policy does not become non-qualifying because an
individual’s life expectancy increases.

Clause 172 (Gains on policies of life insurance etc: rate of tax)

We note that these new rules give policyholders a 20 per cent credit on their paid out policies, so if they
are higher-rate payers they will have to pay a further 20 per cent. The equivalent “policyholder rate” for life
companies has been reduced from 22 per cent to 20 per cent.

This means that, if someone is paid out a 20-year policy of which 19 years was under the old regime, they
will only get relief at 20 per cent although tax will have been deducted at 22 per cent or more for the most of
the policy. We realise that this is no diVerent from the situation in the past when the basic rate dropped, for
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example from 25 per cent to 22 per cent, but it is an area which has not been given much publicity and
policyholders may not be fully aware of the change to their liabilities.

The new basis of charge will also mean that the benefits of top slicing relief are not as good as they were.
The part charged to higher rate tax may be a multiple of the number of years of the policy, but all of that part
will be charged at 20 per cent rather than the real diVerence between the higher rate and the basic rate that
existed for many of the years over which the gain is top-sliced.

Clause 174 (Payments to adopters)

We welcome this clause, which enacts previous concessions and should ensure uniformity of treatment for
individuals receiving these types of payment throughout the UK. However, we think that an equivalent
exemption from NIC is necessary. We are not sure whether these individuals would be entitled to Home
Responsibilities Protection to protect their NIC record, but we believe they should be, in the same way as
others who care for their own children and are therefore out of paid work.

Clause 175 and Schedule 36 (Foster carers)

We welcome this exemption for foster carers, a group of people who up to now have all too often found
themselves rewarded for dedicated service to the community by an unexpected tax debt.

In preparing these comments we have consulted with TaxAid, which has much practical experience of
foster carers’ tax problems, and whose views we share.

Scope:

The exemption is good as far as it goes, but it does not go far enough. Adult placement carers, who fulfil
a similar function to foster carers but in relation to disturbed or vulnerable adults, are not included in the
scope of this exemption (paragraph 4), and nothing is proposed for them in the Bill. Also foster carers, who
do benefit from the proposed income tax exemption, get no relief from NIC. We believe that an exemption
from Class 2 contributions is called for, coupled with a credit so as to preserve their entitlement to
contributory benefits. Moreover, foster carers should be exempt from the penalty for non-registration for
Class 2 contributions, as it will not occur to most of them that taking children into their care will render them
liable for such a thing.

Wewould recommend, too, that the fixed amount (paragraph 7) be adjusted for areas of high housing costs.
The relief was partly intended to iron out discrepancies in the treatment of foster carers in diVerent parts of
the country resulting from diVerent methods of remuneration. But a flat rate does not recognise the reality
that caring for children in areas of high housing cost, such as London, is far more expensive than in other
areas where the cost of living is more modest.

Complexity:

While the scope of the relief seems reasonably generous (a fixed amount of £10,000 for the year and £200 or
£250 a week for each child, depending on the child’s age), the computational provisions will prove impossibly
complicated for people who are unlikely to be able to aVord professional advisers. For example, most
unrepresented foster carers will stumble over the process of electing for the alternative method (paragraph
14), or apportioning their fixed amount and amounts per child between tax years where their accounting dates
are not co-terminous with the tax year (paragraph 19).

We trust that clear, accessible guidance will be produced for the use of foster carers themselves, and that
local authorities and foster carers’ organisations will be well briefed on the new legislation, not only on its
broad eVect but also the subtler computational points. A helpline for carers, or basic guidance on the Inland
Revenue’s website, would also be helpful. It seems a shame to give foster carers a valuable tax relief without
also ensuring that they are able to take advantage of it.

We would also welcome an assurance that, where a foster carer is either wholly exempt under these
provisions, or opts for the alternative method of computation, there will be no need for them to complete self-
assessment forms in relation to their profits from foster caring, if that is their only source of untaxed income.

Clause 183 (Authorised unit trusts, OEICs and common investment funds)

We welcome this clause, which appears to recognise the importance of ensuring our tax system does not
undermine the competitiveness of the UK economy. We hope that this treatment will be extended to other
forms of investment, such as life assurance policies and investment trusts, and that this is the first step in a
wider review of the eVects of UK taxation on the international competitiveness of UK collective savings
products.
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However, we require clarification of how the commencement provisions of this clause are intended to
apply, and in particular the meaning of the phrase “or other events”. Clause 183(4)(a) expands the definition
of qualifying investments for the purposes of section 178 IHTA 1984, which provides relief for losses arising
on the sale on investment from a deceased’s estate. Would this clause therefore have eVect in relation to a sale
of shares after the commencement date where the death had already taken place prior to it?

Clause 193 and Schedule 41 (Companies in administration)

The provisions of Schedule 41 paragraph 1 will bring an accounting period of a company to an end on the
appointment of an administrator. This will restrict the ability of a company to set oV trading losses in the
accounting period in which the administrator is appointed against chargeable gains realised following his/her
appointment. This will aggravate the existing problem that arises when a company goes into liquidation,
where trading losses brought forward are not available for set oV against chargeable gains arising on the
disposal of fixed assets of the trade by the liquidator. The availability of group relief will also be adversely
aVected. These problems may have a significant impact on the ability of creditors to recover their debt from
a company in administration. In our view, this provision constitutes a retrograde step.

What is required is a relief for trading losses against capital gains in the first accounting period after
administration or liquidation begins.

Also, it is a pity that the Government have not taken the opportunity to introduce provisions dealing with
liabilities of non-UK companies in liquidation and in administration to enable section 254 Enterprise Act
2002 to take eVect without tax penalties and to enable the UK to comply with its obligations under the
European Directive on Insolvency Proceedings.

Schedule 41 paragraph 9 amends the loan relationships legislation. Under the revised definition of control,
which is contained in section 87A FA 1996, it is probable that a company would lose control of a subsidiary
which goes into administration or liquidation. This could make it diYcult to restructure the inter-company
borrowings that have been made by that company, as it would no longer be connected with the lender (on the
basis that it would no longer be controlled by the ultimate parent company of the group within the meaning of
section 87A), and thus any release of the loan would be held to constitute a taxable receipt. This is an existing
problem that will be exacerbated once the change to the taxation of companies in administration comes
into force.

A legislative change is required to ensure that a borrower would continue to be connected in such cases,
or at least to ensure that it would only be taxed on the release of the loan relationship to the extent that the
lender was able to obtain bad debt relief (ie for losses which arose after the connection ceased).

Clause 194 (Exchange of information between tax authorities of Member States)

We believe that the power given to the Treasury under subsection (5) and (6)(b) is inappropriate, and that
any amendments to the legislation should be dealt with in primary legislation. The disclosure of information
raises human rights issues and the issue of confidentiality. There is also the issue of information covered by
legal professional privilege. These issues are too important to be left to secondary legislation.

Clause 195 (Arrangements for mutual exchange of information)

We do not agree that the words “foreseeably relevant” should replace the word “necessary”. We do not
think that any case has been made for such a broad extension of the scope of the information exchange power.

Clause 196 (Savings income: Community obligations and international arrangements)

We believe that the power given to the Treasury is inappropriate, and that any provisions implementing
the Savings Directive should be dealt with in primary legislation. Further, there should be proper safeguards,
especially provision for notifying the taxpayer of any proposed supply of information.

Clause 197 and Schedule 42 (Controlled Foreign Companies: exempt activities)

The drafting of Schedule 42 is diYcult to follow.

We believe that any changes to the CFC legislation should be made only as part of a more comprehensive
review of that legislation. This review needs to start from a statement of the purposes of the CFC legislation
in the current international environment.

The provisions of Schedule 42 are complex, and are likely to give rise to anomalies. Also, we believe that
they are diYcult to apply. How is a bank supposed to know whether a person with whom it does business is
habitually resident in the UK? And how does habitual residence diVer from ordinary residence?
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Other Matters Not in the Finance Bill

Rev BN 4

We welcome the announcement that certain employment benefits limits are to be increased, as this was
something we suggested, to reduce regulatory burdens for employers, in one of our “quick wins” papers. We
look forward to seeing the amending regulations as soon as possible with, we hope, an early commencement
date. We have two technical issues on the staV parties and the long service awards, which we think would also
help reduce regulation and record keeping.

On staV parties, it would be much easier if employers only had to keep records of their cumulative total
expenditure on these events rather than having to record each one separately to check whether any one went
over the individual limit. We cannot think that there would be much loss of tax if the exemption were just
given against the total cumulative cost, and it would speed up the completion of P11Ds. We suggested this
simplification in our “quick wins” paper and in our response to the consultation on what is now the Income
Tax Earnings and Pensions Act (ITEPA). It is listed as policy change 35 in the Tax Law Rewrite ITEP Bill
response document.

Likewise, for long service awards, it would be much easier if the proposed £1,000 exemption applied as a
total during the whole period, so that an earlier gift does not disqualify a later one. The exemption should
also be extended to cover other retirement events where the length of service does not meet the rather outdated
20-year test. It has been suggested to us that in certain industries, most notably IT and oVshore drilling, a
period of one year’s service is regarded as “long” and worthy of some award! Perhaps a reduction from 20
to five years would be more commensurate with today’s working world. Again, this is listed as policy point
39 in the Tax Law Rewrite ITEP Bill response document.

Rev BN 34

We welcome the change, which will allow SA repayments to be gifted to charities using the Gift Aid scheme.
This was something we suggested in our response to the announcement of this provision (operative from 6
April 2004) in the Finance Bill 2002.

Retention of Children’s Tax Credit for Immigrants

There is a group of workers with children who have lost out substantially from the introduction of the new
child tax credit. These are migrant workers who were entitled to receive the children’s tax credit, because they
work and pay tax and NICs. From 6 April 2003, the children’s tax credit was abolished, and the child tax
credit which took its place excludes people who are “subject to immigration control” from claiming. This is
because such people are denied access to “public funds”, which includes the new tax credits. They will not
become entitled to them until five years have elapsed from their arrival in the UK.

This situation will cause hardship, especially when combined with the freezing of personal allowances and
NIC thresholds. It sits uneasily with the Chancellor’s promise “to ensure that no child will go without help,
that every child is included, that every child will have the chance to make the best of their lives”.

We recommend that the children’s tax credit be re-instated for those who were entitled to it immediately
before 6 April 2003, but are no longer entitled to the child tax credit by reason solely of their immigration
status.

Corporation Tax Reform: Compliance of UK Tax Legislation with the EC Treaty

Finally, and importantly, we welcome the announcement of further consultation on the reform of
corporation tax in its broader European and international context. However, it is unfortunate that Press
Release PN 06 should refer to the Government’s determination “to protect the corporation tax system against
legal challenges under European law”. This gives the impression of an adversarial approach to the ECJ on
the part of the Government. However, the ECJ is an essential part of our legal system. To say, as the Press
Release does, that the Government are determined to “protect” the tax system against a court which is a
fundamental part of our legal system, “especially when it interferes with international agreements”, and that
it will ensure the UK system remains “robust”, is to strike an unnecessarily confrontational pose that is
inappropriate for the government of any Member State of the EU.

It is acknowledged that recent ECJ decisions pose significant questions for national tax systems, and we
are glad that the Government are finally taking these issues seriously. The CIOT has sought to debate the
issues with the Inland Revenue over the past two years, and remains willing to engage in constructive debate
on how the UK’s tax system may best be brought into compliance with the EC Treaty. We think that the
issues should be considered in a positive spirit, acknowledging that the principles the ECJ is upholding will
make for fairness, competitiveness and stability in the long run.
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APPENDIX A

Finance Bill 2002

Sub-Sale Relief and Clause 113 FB 2002 (See Clause 45 FB 2003)

Sub-sale relief is a statutory relief introduced by Pitt in 1782, and is now contained in section 58(4) and (5)
Stamp Act 1891. It operates to limit the stamp duty payable where property is “on-sold” either in whole or
in part to a sub-purchaser, so that (subject to anti-avoidance) stamp duty is paid only once according to the
consideration paid by the sub-purchaser.

Clause 113 will in eVect block sub-sale relief following Royal Assent where the consideration for a sale of
property exceeds £10 million (or £8.5 million plus VAT) by imposing a stamp duty charge on the initial sale
contract.

In our view, this clause represents an overreaction to the need to block the “split legal and beneficial title”
avoidance scheme, which could have been blocked more eYciently by a clause denying the exemption from
stamp duty for property sale agreements (in paragraph 7 Schedule 13 FA 1999) where the legal title is held
separately, and it appears that the purpose, or one of the main purposes, in so doing was to defer or avoid
the payment of ad valorem stamp duty on a sale of the beneficial interest.

By taking what appears to be a blunderbuss approach to anti-avoidance, clause 113 will close oV a relief
that has existed for well over 200 years and that plays an important role in facilitating the eYcient operation
of the commercial and residential property market in the UK. Typical uses of sub-sale relief include the house-
building business where land is acquired by developers and then sub-sold to customers with a completed
building erected. Any denial of sub-sale relief will tend to lead to house price inflation as developers seek to
pass on the cost of their stamp duty hit in the price charged to customers (which will itself bear stamp duty).
In addition, the commercial property sector (both private and public) is increasingly moving towards
outsourcing, often involving sales and leasebacks. To achieve necessary rates of return and keen financing,
the purchaser/lessor may rest on contract and in due course parcel up surplus land to on-sell to investors and
developers, using sub-sale relief to limit the total stamp duty charged to one hit on the price moving from the
sub-purchaser. In our experience, some outsourcing/sale and leaseback proposals might not be economically
viable if a stamp duty double hit arises on both the initial restructuring and on any intended on-sale.

We believe that there is a strong case in favour of recognising the important and valuable role that property
“intermediaries” play in promoting the better and more eYcient use of property through outsourcing and
investment structures that enable an existing user to better utilise a smaller proportion of its estate while
releasing surplus land for more eYcient utilisation by others. Stamp duty sub-sale relief encourages such
better utilisation, and recognises that the intermediary in such situations should not bear its own stamp duty
hit on the ground that it eVectively provides liquidity and promotes the more eYcient utilisation of property
which is in scarce supply overall. A precedent exists for such a relief of course in terms of the exemption from
stamp duty in section 88A FA 1986 for sales of shares to stock exchange intermediaries.

We therefore suggest that, if it is not possible to recast clause 113 in terms of a specific blocking of the “split
scheme” as mentioned above, then clause 113 be amended to ensure that sub-sale relief be preserved and the
new charge on sale contracts in excess of £10 million not apply where the purchaser is a “property
intermediary”. This term would be defined more precisely after consultation, but should broadly equate to
commercial property and investment professionals who acquire property in the course of their business
activities including sales and leasebacks, property development and refurbishment, and who on-sell the
property within a certain period (say two years) or such longer time as the Inland Revenue agree having
regard to the circumstances of the particular matter.

APPENDIX B

DETAILED COMMENTS ON EMPLOYEE SHARE SCHEMES

Schedule 21 (Approved Share Plans and Schemes)

General

We welcome most of the changes made by Schedule 21. We particularly welcome the change that allows
plans to be altered without prior Inland Revenue consent. This will make the administration of plans
much simpler.

Treatment of CSOP options exercised within three years of grant (paragraph 21)

Less welcome is a particular aspect of the change to PAYE and NIC treatment of CSOP options exercised
within three years of grant. We believe that the change should apply to options granted on or after 9 April
2003 rather than options exercised. Applying the change to options exercised on or after 9 April 2003 has two
key implications for companies that are retrospective in nature:
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The employer will now be responsible for withholding PAYE and NIC from the employee. Although the
employer is able under tax law to deduct the PAYE and NIC from an employee’s cash pay, there are strict
rules for doing so. For example, if the employee has already been paid for the month or if the employee’s net
pay is not suYcient to deduct the new PAYE and NIC liability from it, the employer will not have suYcient
funds to pay the PAYE and NIC to the Inland Revenue. Unlike unapproved share option plans, it is
extremely rare for approved plans to contain a provision to prevent the exercise of the option if satisfactory
arrangements to deal with the PAYE and NIC cannot be made. The reason is that such provision has not
been necessary as there has been no obligation to apply PAYE and NIC. Consequently, the new rule will mean
that employers will often have to pay the PAYE and NIC to the Inland Revenue without having any practical
method of recovering it from employees.

The employer will now have its own NIC liability on the exercise of the options. This will typically amount
to 12.8 per cent of the employee’s option gain. As the new rules apply to options exercised on or after 9 April
2003, the employer will have a new liability that it could not have previously provided for. When the NIC
rules were amended to allow employers to transfer the NIC liability on unapproved share options to
employees, many companies attempted to include similar provisions in their approved share option plans in
case NIC became due on exercise (as is the case now). However, the Inland Revenue refused to approve share
option plans that contained such a provision.

Schedule 22 (Employee Securities and Options)

We welcome many of the changes introduced by Schedule 22, such as:

— the abolition of the dependent subsidiary legislation, and

— the changes to the amount taxed when shares convert or are no longer subject to a risk of forfeiture.

However, we have many issues arising from the complexity of this legislation and the fact that it appears
to have been drafted hurriedly. As mentioned above, we think it would have benefited from prior
consultation. The issues we have identified to date are as follows, although we fear there may be more as time
progresses.

Phantom shares and definition of securities (new s420 ITEPA 2003)

Many companies pay cash bonuses. Some companies link the value of the cash bonus to the value of its
shares. These are often known as “Phantom shares” and are taxed as normal cash pay when the bonus is paid.
There is a concern that such a phantom bonus could be regarded as a “security” and so be within the new
rules (eg restricted securities). The issue is that s420(1)(g) defines a right “under contracts for diVerences or
contracts similar to contracts for diVerences” as a security. Section 420(4) states that something is similar to
a contract for diVerences if its purpose is “to secure a profit . . . by reference to fluctuations in the value or
price of property or an index or other factor designated in the contract”. This would seem apt to cover a
“phantom share”. We should be grateful for confirmation that this is not the case.

We should also be grateful for confirmation that a phantom share option and a stock appreciation right
that will always pay out in cash will not be regarded as securities options.

As regards the definition of securities, “securities” includes warrants (s420(1)(c)). A warrant is a type of
option, and s420(5)(e) excludes options from being “securities”. Since s420(1) is subject to s420(5), there seems
to be no point in s420(1)(c). We would welcome an explanation.

Extension of “By Reason of Employment”

The new s421B(3) contains a deeming provision to the eVect that, whenever someone obtains a right or
opportunity to acquire shares or securities that is made available by their employer (or someone connected
with their employer) and they are not in a family relationship, the individual will be regarded as acquiring
the right or opportunity by reason of their employment.

We should be grateful for your confirmation that this deeming provision only applies on or after 16 April
2003, and does not apply to rights or opportunities acquired before 16 April 2003 (or such other date as is
relevant for the various new Chapters). For example, we would be grateful if you would confirm that if an
individual established a company in 2002, became a shareholder and also became a director at the same time,
the new deeming provisions would not be applied to the shares acquired in 2002.

We are also concerned that it is possible to interpret s421B(3) as meaning that shares acquired on a share-
for-share exchange are regarded as employment-related securities. The issue is that the previously unrelated
acquiring company could be regarded as being connected with the employer (by virtue of the acquirer having,
or in due course having, control of the acquired company). This issue would also arise on a share-for-loan-
note exchange. Is it intended that the securities acquired on a “third party” takeover are employment-related
securities? If so, this could lead to, for example, a significant additional reporting obligation where a listed
company takes over another listed company, and employees and former employees own shares in the
company being taken over.
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Reporting requirements (new ss 421J—421L ITEPA 2003)

The reporting obligations for share-related benefits have now been extended. Generally, we have no issue
with that provided that the reporting obligations are practical and reasonable. We are concerned with the
scope of two elements of s421K(3) which seem unreasonably wide. There now appears to be an obligation
on, for example, a United Kingdom parent company to provide details of all the shares acquired by, and
options granted to, all the employees in its worldwide group, regardless of whether the employees have any
association with the United Kingdom or would pay tax in the United Kingdom (s421K(3)(a)). A similar
provision would apply to the assignment or release of a share option s421K3(h).

Restricted Securities and Elections

New s423(2), (3) and (4) define what is meant by a restricted security. The definitions in s423(3) seem very
wide-ranging. For example, many unlisted companies have articles of association that contain restrictions
that would appear to fall within this sub-section. For example:

Normal pre-emptive rights: The articles of association may require that shareholders who want to sell their
shares must first oVer them to other shareholders. If this is the case, the shareholder would not be restricted
from selling his shares, but would not be able to sell them to the purchaser of his choice. On a quick reading
of s423(3)(a), such a provision would not appear to be caught since shareholders would still be able to sell
his shares. However, a more strict reading of the legislation would say that this was a restriction on the
shareholder’s freedom to sell the shares. As such, the shares would be caught.

Drag-along rights: It is not uncommon for unlisted companies, particularly where there are venture capital
shareholders, to have “drag-along” rules in the articles of association. These typically require that the
shareholder also sell his shares if a majority of the shareholders sell their shares to a third-party. In these
circumstances, the shareholder that is “dragged” (ie required to sell their shares to the third-party) will
normally receive the same price as the other selling shareholders. It would appear that s423(3)(b) would mean
that such shares would be restricted.

We should be grateful for confirmation of whether our reading of s423 is intended.

We welcome the ability to make elections (under s425, s430 and s431) on restricted securities. However, we
have three concerns with the nature of the elections:

Normal timing of the elections: we understand why the Government would like a short period for making
elections, since this prevents the use of too much hindsight in making the elections. However, we believe that
the period provided is too short. The election must be jointly made with the employer and must be made
within 14 days of acquisition. It is diYcult to see how employees will be able to acquire their shares, find out
about the elections, take financial advice on whether they should make an election and, if so, which one, and
get the employer to sign the election within 14 days—even if they are not absent on business or holiday. On
practical grounds we believe that a longer period would be appropriate. We would suggest that a similar
period could be used as that for notifying the Inland Revenue of the grant of an EMI option (eg 92 days).

Making elections between now and the time legislation comes into force: A further point of timing arises on
these elections. The changes to the restricted securities rules mean that many employees will acquire shares
now and so will want to make the election. However, the Inland Revenue have said that they will not prescribe
a form for the elections, and so not accept the making of the election, until Royal Assent. This will impact
unfairly on employees who previously would have been entitled to rely on the “articles of association”
exemption to prevent their shares being regarded as “conditional”. Now, the shares will be regarded as being
restricted because this exemption has been removed but will not be in time to make the election.

We understand that the Inland Revenue have said that one way around this would be artificially to change
the restrictions on the shares once the Inland Revenue accept elections. Doing so would mean that the time
period for making some of the elections would start again. To us, it would seem better to allow elections to
be accepted now (or, say, within 14/92 days of Royal Assent) for shares acquired after 15 April 2003, rather
than to require companies to artificially change the restrictions on the shares for no commercial purpose in
order to minimise a future tax charge.

Who will make elections: The wide scope of what is a restricted security will mean that many employee-
shareholders will automatically be recommended to make an election whenever there are, for example, pre-
emption rights. This, together with the scope of the “by reason of employment” provisions, will mean that
virtually all employees or directors who become shareholders of unlisted companies will be advised to make
an election to disregard some or all of the minor restrictions on their shares. We believe that it would be better
to amend the definition of restricted securities to take out normal commercial provisions that technically
count as restrictions but are in eVect not. Doing so would prevent the need for there to be a blanket coverage
of elections when shares are acquired and, instead, restrict them to situations where there are real restrictions
that are intended to be caught.
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The Model Code and Restricted Securities

There are a number of ways in which the freedom of directors and certain employees of a United Kingdom
listed company to deal in securities in their company are restricted. These restrictions include a requirement
of the listing rules that such directors and employees comply with a code of dealing in terms no less exacting
that those set out in the Model Code. The Model Code includes provisions, inter alia, that restrict the freedom
of directors and employees to sell their shares in a close period. This would appear to be a restriction of the
purposes of s423(3). As such, the restricted securities rules would apply to those shares. However, it appears
to have no tax implications since IUP (in s428) will be zero. This is because the employees will have paid the
oVer price for their shares (eg a market purchase) or assessed to tax on the exercise of an option at the quarter-
up price. In the context of an approved plan, the restricted securities rules are not relevant because of s421G.
Similar implications arise for employees of US corporations, who will generally be subject to sale restrictions
imposed by US federal and state securities laws.

This will, however, significantly increase the administrative burden on companies, since they will now have
to track the sale of shares by the directors and employees covered by the Model Code, as well as the time when
such directors and employees cease to be covered by the Model Code (eg on cessation of employment). We
believe that the administrative complications are significantly more that the reporting benefits, bearing in
mind the fact that there would be no income tax under the restricted securities charging provisions. One way
of preventing this extra reporting would be to include a provision that ignores any restrictions imposed by
the Model Code (or its equivalent) or by foreign law. This could be done by including a provision similar to
those contained in the legislation on approved share plans (eg paragraph 19(5) Schedule 4 ITEPA).

Shares Subject to Risk of Forfeiture and Market Value

The definition of market value will mean that listed shares that are required to be sold on the stock market
will fall within s423(2). This is because the definition is the “market value” of the shares, which is the quarter-
up rule (new s421). However, an individual who sells his shares will only be able to receive the bid price. For
example, if the shares are listed at £2.00 to £2.04 the quarter-up price will be £2.01. However, the shareholder
would only be able to receive £2.00. Presumably, it is not intended that such shares would be restricted within
the meaning of s423(2).

Although it would be rare for employees to be required to sell their listed shares at market value, it is not
unusual for employees to be required to sell unlisted shares at market value if their employment ceases. In
this case, the price paid would normally be jointly agreed. However, in cases where there is no agreement as
to the price there is often a provision that requires a third party to value the shares on an arm’s length basis.
In such a case, some or all of the third party’s fees would be deducted from the sales proceeds. With the old
legislation, the use of “the amount that might reasonably be expected to be obtained from a sale of the interest
in the open market” would normally mean that the shares would not be conditional. However, it would now
appear that the shares would be restricted within the meaning of s423(2). Is this intended?

The Impact of PAYE Withholding Clauses on Restrictions

New s423(3)(b) can be read as meaning that, where the employer has reserved a right in a share plan to
allow shares to be sold on the employee’s behalf to pay the PAYE due in the event of a tax charge, the shares
will be restricted. Is that intended? Assuming that this is not intended, we believe that it would be appropriate
to include an exemption for PAYE withholding clauses.

Restricted Securities and “Provision”

We assume that the references in s423(2), (3) and (4) to “provision under which” refers to a provision in
any contract, agreement etc rather than the provision of the shares. If so, would it be better to refer to “a
provision” or “provisions”?

Time-based Restrictions

In many circumstances, a share will contain more than one restriction. In some instances, one of these
restrictions will be a time-based restriction that will fall away before the others. For example, the first
condition may be that the shares will be forfeit if the employee leaves employment within two years. The
second condition may be that the employee cannot sell the shares before the third anniversary of acquisition.
In this case, the shares will be restricted securities on acquisition. However, the issue is whether there would
be a chargeable event on the second anniversary.

It is clear that there will be no chargeable event within s427(3)(a) or (c). There does not appear to be an
event within the meaning of s427(3)(b), since there is no variation to the restrictions; what has happened is
that one restriction has simply time-expired. The time-based nature of the restriction would also appear to
mean that the restriction would not have been “removed” within the meaning of s427(4). We welcome
confirmation on this point.
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Agreed Discounts to Unrestricted Market Value (new s428)

The value of shares with restrictions is key to the operation of the formula in s428. However, valuing
restricted shares is not straightforward. Would it be possible for the Inland Revenue to publish some
guidelines setting out what they would accept as a discount to the unrestricted value of listed shares without
the need for a formal agreement with Shares Valuation Division (although we would not expect the discounts
to be binding on the employees)? This would simplify the administration of share plans, particularly with US-
style plans that contained phased vesting. Ideally, the type of restrictions for which discounts would be
published would include:

— Restrictions on sale (eg three-month restrictions, one-year restrictions, etc).

— Forfeiture provisions if the employee leaves employment (eg one year, two years, etc).

Doing so would mean that employees and employers would be able to make an informed choice when
making their elections.

Value of Replacement Securities

We should be grateful for clarification of what is “DA” in the context of the replacement securities that are
regarded as restricted. This can be illustrated with an example:

Example

An employee invests £1,000 in ordinary shares in a start-up company in 1999. The shares are acquired by
reason of employment and were worth £1,000. In October 2003, a takeover oVer is received from a listed
company. The employee receives £1,000,000 of shares in the listed company but is prohibited from selling
them for one year. This condition is imposed to ensure that there is an orderly market for the listed shares.
The new shares fall within the scope of Chapter 2 by reason of s421D/s421B. The shares have a restricted
value of, say, £900,000. In calculating “IUP”, it appears that “IUMV” would be £1,000,000, “DA” would
appear to be the consideration given for the new listed shares (ie the acquired shares). It would appear that
DA is £1,000,000, since this is what the acquirer has paid for the acquired shares. However, we are concerned
that it could be said to be £900,000 as this is the restricted value received. We should be grateful for your
confirmation that it is £1,000,000.

Interaction Between s428(8)(d) and s446T(3)(c)

In the context of the acquisition of shares that are subject to a risk of forfeiture that must cease to apply
within five years, there appears to be a circular relationship between ss 428 and 446T. Since s425(2) would,
absent an election, apply to the acquisition of the securities, s446Q(4) would apply to treat the acquisition of
the shares as being deferred until the first time there is a tax charge under s426. If, for example, the securities
were then sold there would be an event under s426. This means that the amount of the notional loan in s446T
would need to be calculated. This would involve the calculation of the amount subject to tax under s428.
However, to understand the amount subject to tax under s428 it would be necessary to know the amount of
the notional loan under s446T. This is a circular calculation that cannot easily be done. The easiest way to
deal with this issue would appear to be to amend s428(8)(d) to make clear that it is the original acquisition
of the shares that is relevant, rather than the delayed acquisition that is deemed to occur under s446Q(4).

New Section 446F

We believe that the reference in s446F(2)(b) to “16 April 2002” should be to “16 April 2003”. If this is not
correct, we believe that publicity should be given to the retrospective nature of this provision.

PAYE on Sale of Shares by Expatriates Acquired on Exercise of Options

We have two concerns with Chapter 3C. The first is that it appears to apply to the exercise of options
granted to overseas employees before they had any employment connection. If this is the case, it may
discourage many employees from coming to work in the United Kingdom. Previously, the notional loan rules
applied to shares that were acquired in pursuance of a right or opportunity acquired in respect of a United
Kingdom employment.

Subject to the previous point, the new Chapter 3C will continue to mean that the sale of the shares by the
employee will result in the notional loan being deemed to be written oV, even though the event takes place
following departure from the UK. While previously the write oV of a notional loan was treated as being
general earnings, it now counts as employment income. This increases the territorial scope of the charging
provision. This is obviously a matter for ministers; however, we are concerned about the practical issue for
the employer in operating PAYE.
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Before the Finance Bill, employers did not have to withhold PAYE when such an expatriate exercised an
option or sold the shares acquired on exercise. As a result, employers generally did not implement systems
for monitoring when the employees sold their shares following their departure from the UK. In addition,
employers may not have included a provision in the option plan rules to allow for withholding tax when shares
are sold (they may well have a provision that allowed for withholding on exercise). As the new rules apply to
shares acquired on or after 16 April 2003, it will impact on options that have already been granted. We believe
that this will put employers in an impossible position, in that they will have to withhold tax when the shares
are sold (no matter where the employee is in the world) without any provision to recover the PAYE from the
employee concerned.

This issue could be solved by applying the PAYE treatment to options granted on or after 16 April 2003,
rather than for options exercised on or after this date.

If the PAYE impact on expatriates is intended, it would appear to make sense to amend the scope of
Chapter 5 to include such expatriate employees. This would have the advantage of removing the notional
interest benefit in kind, which in eVect penalises such employees for retaining their shares.

Notional Selling Costs

The current legislation eVectively gives relief from income tax for the notional selling costs of shares
acquired on the exercise of the option. It does this by stating that “MV” in the current version of s479(1) is
the “amount that a person might reasonably expect to obtain from a sale of the shares acquired in the open
market”. This is accepted by the Inland Revenue (eg SSM 3.14). This means that, if an employee exercises
his option and immediately sells his shares on a stock exchange, he will be subject to income tax on his real
profit (eg SSM 3.13). In addition, the individual will have neither a capital gain nor a capital loss on the sale
of his shares.

The new legislation does not give a deduction for notional selling costs and does not take account of the
fact that the employee will receive the bid price for his shares rather than the quarter-up price. This means
that, every time that an employee exercises an option and immediately sells his shares, he will have a capital
loss. Where the shares are subscribed for by the option-holder, and certain conditions are met, the individual
would then be able to claim loss relief under s574 TA 1988. The eVect of this would be to reduce the amount
of his taxable income by the amount of the loss (ie it would bring the position back to where it is today).

To save all employees having to claim their capital loss on their tax returns and then, if possible, claiming
s574 TA 1988 relief, we recommend that the new provisions in ss 478, 479 or 480 be amended to give relief
for an amount equivalent to:

— the diVerence between the bid-price and the quarter-up price (eg if the bid price was £1.00 and the
oVer price was £1.08, the quarter-up price would be £1.02—the relief should be £0.02); and

— the notional selling costs.

Definition of Readily Convertible Assets and Schedule 23

The definition of readily convertible assets as amended now refers to the availability of corporation tax
relief under Schedule 23 in respect of the shares. We can understand why the Government would want to align
the two provisions; however, we are concerned that this will produce anomalous results, particularly in
relation to employees seconded to the United Kingdom. For example:

An employee of an unlisted US company is seconded to the United Kingdom for four years. The employee
is granted an option while resident and ordinarily resident in the United Kingdom. At the same time, options
are granted to all the other employees who work for the local United Kingdom subsidiary. Three years later,
the options are exercised. The shares are not listed, there are no trading arrangements, etc, but a tax deduction
is available under Schedule 23 for the employees of the United Kingdom subsidiary. Therefore, PAYE is not
operated on the United Kingdom subsidiary’s employees’ option gains. However, relief would not be
available under Schedule 23 in respect of the gain realised by the employee seconded to the United Kingdom.
Therefore, the shares would be readily convertible assets by reason of the new s702(5A). As such, PAYE
would be due.
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Paragraph 68—New Paragraph 21(11)(b) of Schedule 23 (Top of Page 320)

We believe that the reference to paragraph 20(3) should be to paragraph 20(2).

Schedule 23

We welcome the changes to the draft legislation to allow the relief to be transferred to a successor company.

The “Kind of Shares Acquired” Condition and Acquisitions

The “kind of shares acquired” condition in paragraph 4 must be met when an option is exercised for relief
to be available. If an option is exercised over shares in an independent company (ie a company that is not
under the control of another company), the conditions in paragraph 4(3)(b) will be met. However, an issue
will arise if an option is exercised immediately following the takeover of the company. Many share option
plans contain a rule that will allow an option to be exercised on a change of control or short period thereafter.
However, if there is a takeover of the company by another company, then the requirement in paragraph
4(3)(b) cannot be satisfied on the date of exercise since, by definition, the company will be under the control
of that other company. Unless, for example, the acquiring company is listed, no corporation tax relief will
be available in respect of the exercise of these options where relief is available under paragraph 4(3)(c). This
appears to be an unintended result of the new legislation and would seem to distort the takeover of companies
in favour of listed acquirers.

A similar issue to this arises in the context of approved share options. The issue arises if the option is
exercised following a change of control, or if an option is exchanged for another option immediately following
a change of control. We understand that, in these circumstances, the Inland Revenue do not take the point
that the shares would fail the test in, for example, paragraph 17 Schedule 4 ITEPA.

We should be grateful for confirmation that relief under Schedule 23 will continue to be available in these
circumstances.

Timing of Corporation Tax Deduction on Exercise of Options

Paragraph 17 (as amended by paragraph 67 Schedule 22) states that the time when the deduction is
available is the time when the employee acquires the beneficial interest in shares. The amount of the tax
deduction is quantified by paragraph 15(1) (as amended by paragraph 66 Schedule 22) and is based on the
market value of the shares when they are acquired.

In the context of an option over unissued shares, the date on which the employee exercises the option may
be diVerent from the date on which the employee acquires the beneficial interest in the shares. For example,
if an option were exercised on Monday, the shares might not be issued until Wednesday. This means that the
employee could not acquire the beneficial interest in the shares until Wednesday, as the shares would not have
been issued before then. To save companies having to perform two lots of calculations to work out the market
value of the shares, once on exercise for PAYE purposes and once on the beneficial interest being acquired
for corporation tax purposes, it would be helpful if the two dates could be aligned.

APPENDIX C

Clause 162 and Schedule 29

Introduction

Clause 162 and Schedule 29 amend TCGA 1992 Schedule 4C. This schedule and TCGA 1992 Schedule 4B
were introduced by FA 2000 and deal with transfers of value linked to outstanding trustee borrowing.
Schedule 4B imposes a deemed disposal of the trust assets if trustee borrowing is outstanding when a transfer
of value occurs, and this schedule is not amended by the present Bill. Schedule 4C deals with the position
where, as a result of the Schedule 4B deemed disposal, chargeable gains are treated as accruing to an oVshore
trust but are not charged on the settlor under TCGA 1992 s86 on an arising basis. Under the original 2000
legislation, Schedule 4C creates a ring-fenced pool of Schedule 4C gains which are allocated to beneficiaries
who receive capital payments. CGT is charged on such of those beneficiaries as are resident and domiciled
in the UK.

Section 87 gains

The original Schedule 4C treatment of oVshore trusts not subject to the s86 settlor charge mirrors the
general CGT treatment of such trusts under legislation which was first introduced in 1981 and is now found
in TCGA 1992 ss 87–97. Under those sections, gains accruing to oVshore trusts are pooled and allocated to
capital payments made to beneficiaries. As with the original Schedule 4C, a beneficiary is only charged to tax
if resident and domiciled in the UK.



select committee on economic affairs (sub-committee on the finance bill 2003) 211

One feature of both the s87 regime and the Schedule 4C regime is that, if a beneficiary in receipt of a capital
payment is in fact charged to tax, the rate of tax may be inflated by notional interest reflecting the amount
of time which has elapsed since the gains accrued at trust level. The rate of tax can be as high as 64 per cent.
It is worth remarking that this is the highest rate of personal tax in the UK tax code, and in that sense Schedule
4C and ss 87–97 may be regarded as penal rather than mere anti-avoidance. A particular point to note in this
context is that the s87 pools of many oVshore trusts comprise gains from historic disposals which, had they
occurred now, would largely have been relieved by business taper. In a sense, in the 1980s and early 1990s
oVshore trusts were a means of achieving what the Government have now conceded can be achieved onshore,
namely minimising CGT on disposals of business assets.

Another feature of both the s87 regime and the Schedule 4C regime is that, when a capital distribution is
made, it is treated as gain in its entirety, in so far as there are trust gains which have not hitherto been allocated
to capital payments. Logically, one would expect gains to be allocated to capital payments in the proportion
that trust gains bear to original trust capital, but this is not the form the legislation takes. No doubt the reason
for this was to ensure trust gains are taxed sooner rather than later, but, as often happens with ungenerous
anti-avoidance legislation, the provision works in favour of the well-advised taxpayer. This is because under
s87, and under Schedule 4C until the present Bill, gains are allocated to capital payments even if the recipients
are not taxed because they are non-resident or non-domiciled. It was therefore possible to “wash out” the
gain, that is, an amount equal to the trust gains was distributed to a non-resident or a non-domiciled
beneficiary in Year One, and then in Year Two a tax-free distribution was made to a resident beneficiary.

What Schedule 4B really does

As will be apparent, Schedule 4C is ancillary to Schedule 4B. To understand the changes in the Bill it is
necessary to understand what Schedule 4B really does. It is clear from Budget press releases and similar
documents that Schedule 4B was enacted to counter schemes known as flip flop schemes. In essence, Trust
A would in Year One borrow money and advance it to Trust B. In Year Two, Trust A would realise gains
and, had a variety of further steps been taken, it was thought that gains in Trust A would escape the s86 charge
and not be carried forward into Trust B for the purposes of s87.

The problem with Schedule 4B is that it is far wider than its stated purposes. As noted above, it applies
when a transfer of value is linked with outstanding trustee borrowing. Trustee borrowing is any borrowing
by the trustee, not just borrowing for tax avoidance reasons or to fund a transfer to another trust. It is
outstanding unless at the time of the transfer it has been repaid or used for restrictively defined approved
purposes. A transfer of value is any distribution from the trust, not just a transfer to another trust, and the
term also includes a loan from the trust.

A transfer of value is linked with trustee borrowing merely if the borrowing is outstanding when the transfer
of value is made. There need be no causal connection between the two whatsoever. Nonetheless, as noted
above, the result is a deemed disposal of all the trust assets. Depending on the size of the borrowing and the
transfer, either all the assets are treated as disposed of in toto, or there is a disposal of a proportionate part
of each trust asset. In cases of small borrowings and small transfers any resulting gain may be small but the
compliance costs may be immense. The gains resulting, whatever their size, are the Schedule 4B gains, pooled
under Schedule 4C if the trust is not within s86.

As a result of the extraordinarily wide definitions, a whole range of wholly innocent transactions are
caught. These are now well rehearsed in the professional literature, but one example may be given. This is a
borrowing by the trust from one company it owns, followed by a loan to another company it owns. There is
no conceivable tax prejudice in that, and yet it results in a deemed disposal under Schedule 4B of the trust’s
shares in the two companies and of any other assets in the trust.

Transfers between trusts

As noted above, the flip flop schemes which gave rise to Schedule 4B and 4C involved a transfer or advance
from one trust, Trust A, to another, Trust B.

The s87 rule on such a transfer is that the unallocated s87 gains in Trust A are carried forward into Trust
B. If all the funds in Trust A are advanced, all the gains are carried forward, and otherwise just a
proportionate part. This rule is contained in TCGA 1992 s90, and it was circumvented in the original flip flop
schemes by ensuring Trust A did not realise gains until year Two. Gains are only carried forward to a
transferee trust under s90 if realised in the year of the transfer or a prior year.

The rule under Schedule 4C enacted in 2000 was that a floating pool of Schedule 4B gains was created.
These could be allocated to any beneficiary who received a distribution either from the settlement eVecting
the Schedule 4B transfer, the transferor, or from any settlement whose funds include property comprised in
the transfer. As with s87 the original Schedule 4C allocated payments to non-residents or non-domiciliaries
and so washed them out. As noted above, Schedule 4B gains were only unallocated to capital payments if no
s87 gains were available for allocation.
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Section 90(5)

The 2000 legislation included an amendment to s90, the section in the s87 code dealing with transfers
between settlements.

This amendment prevented s87 gains from being carried across to the transferee settlement, Trust B, to the
extent that the transfer was under Schedule 4B linked with outstanding trustee borrowing. It is unclear why
this amendment was felt to be needed. However, the results of the amendment were dramatic, for it opened
the door to a new style s87 flip flop scheme more certain in its outcome and simpler to achieve than the one
Schedule 4B and 4C were meant to block.

In essence, this new scheme operated where a trust within s87 was largely liquid, and involved the trustees
of Trust A borrowing a substantial sum and making a corresponding advance to Trust B. It is widely believed
that the eVect of s90(5) was that s87 gains in Trust A did not carry forward to Trust B, thereby enabling tax-
free distributions to be made from the latter.

What Clause 162 and Schedule 29 do

It is clear from the Budget Press Release (REV BN33) that Clause 162 and Schedule 29 are intended to
counter schemes made possible by s90(5). What is quite unclear is why the Bill does not simply repeal the
oVending part of s90(5), namely paragraph (a). It would be interesting to know why this simple and
economical route has not been taken.

Instead, what we have is an expansion of Schedule 4C in language as obscure and wide-ranging as the
original. If past form is anything to go by, it may be anticipated that, if it is enacted, many anomalies and
very probably avoidance opportunities will emerge. For the present, however, what is important is to focus
on the main points. Our understanding of these is as follows:

(1) As under the original Schedule 4C, a pool of Schedule 4C gains is created, the Schedule 4C pool (new
paragraph 1).

(2) In contrast to the original, this includes not merely the Schedule 4C gains, but also any gains in the s87
pool of the transferor settlement as at the end of the tax year in which the transfer linked with trustee
borrowing occurs (new paragraph 1(2)).

(3) The s87 gains brought into the Schedule 4C pool include any gains allocated in that year to non-
residents or non-domiciliaries (new paragraph 7A(1)).

(4) The Schedule 4C pool is created even if the transfer of value linked with trustee borrowing does not
generate gains, for example because there is an overall loss or s86 applies (new paragraph 1(5)).

(5) Gains in the Schedule 4C pool may be allocated to beneficiaries who receive capital payments from any
relevant settlement. A relevant settlement is the one which made the transfer of value, any recipient settlement
under the transfer of value, and any other settlement to which either of them advances assets or makes another
Schedule 4B transfer (paragraph 8A).

(6) Gains in the Schedule 4C pool are allocated only to resident and domiciled beneficiaries (new
paragraph 8).

(7) Gains in the Schedule 4C pool may be allocated to capital payments made in the tax year before the
pool comes into existence as well as to current-year and future payments (paragraph 9(3)).

(8) It is implicit that gains realised in a tax year after the transfer of value linked with the trustee borrowing
are s87 gains which go into a new s87 pool.

(9) Gains are allocated to capital payments on a first in first out basis, and, if for the distributing settlement
there are both Schedule 4C gains and s87 gains for one year, the former are allocated first (new paragraphs
8B and 8C).

(10) As before, if tax is payable, notional interest may take the rate up to 64 per cent.

Transitional rules

Transitional rules are contained in Clause 162(4). Their principal eVect appears to be as follows:

(1) The basic rule is that the amendments apply where the transfer of value takes place after the original
start date to Schedules 4B and 4C, 21 March 2000. This is so even if the trustee borrowing predates that date.

(2) However, if the transfer of value is before 9 April 2003, the Schedule 4C pool only comes into existence
on that date, unallocated s87 gains as at 8 April 2003 being included in it then. Further, where the Schedule
4C pool arises because of a transfer before 9 April 2003, gains in the pool may be allocated to distributions
to non-residents or non-domiciliaries (s162(4)(d)). It is unclear whether the pool as at 8 April 2003 is net of
such distributions before then (ibid).
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Comment

The impact of Schedule 4B goes far wider than flip flop schemes. As pointed out above, the breadth of the
terms “outstanding trustee borrowing” and “transfer of value” means that great numbers of totally innocent
transactions are caught. Many trustees, who by definition are non-resident and unlikely to be familiar with
the details of this legislation, settlors and beneficiaries may be non-compliant not because they desire to be,
but because they do not imagine that simple transactions of the kind often entered into by trustees have
bizarre and in some cases draconian fiscal consequences under Schedules 4B and 4C.

The prime criticism of Clause 162 and Schedule 29 is that their stated purpose could simply have been
achieved by repealing s90(5)(a). Allied with that are the following specific points:

(1) Because of the breadth of Schedule 4B, trustees and beneficiaries will often be completely unaware that
their s87 gains have turned into Schedule 4C gains.

(2) The prohibition of the washing out of Schedule 4C gains to non-residents or non-domiciliaries may
well be desirable in the context of an overall review of the s87 regime. But it should not be partially introduced
in a manner which creates uncertainty.

(3) There is an element of retrospection for trusts without a transfer of value linked to trustee borrowing
as at 9 April 2003. These trustees will lose the ability to wash out s87 gains accrued prior to that date by
payments to non-residents or non-domiciliaries if in the future they make a transfer of value linked with
outstanding trustee borrowing. For the reasons given above, they and their advisers may be wholly unaware
they have done so. As a result, UK resident and domiciled beneficiaries may receive capital payments which
in all innocence they think are tax free, but turn out not to be so on account of the technical rules in Schedule
4C having converted the s87 pool into a Schedule 4C pool.

An enduring anomaly which remains is that the Schedule 4C pool and any new s87 pool are discrete. This
means that losses in one cannot be oVset against gains in the other. A related point is whether a Schedule 4B
disposal rebases the trust assets in computing s87 gains. Clarification on this would be welcome.

Conclusion

It would be preferable if Clause 162 and Schedule 29 were to be withdrawn and replaced by the repeal of
s90(5)(a).

In the longer term there should be wide-ranging consultation on a replacement for Schedules 4B and 4C
that counters flip flops and other artificial schemes without:

(a) catching innocent transactions; or

(b) creating new avoidance opportunities.

Memorandum by Grant Thornton

In response to the question “what issue or issues could the Sub-Committee most usefully investigate?” it
is suggested that the following provisions, amongst others, within the Finance Bill are worthy of
consideration. This is against a background of the sheer volume of new legislation, two volume Finance Bills
have become the norm, some of which is driven by detailed micro tinkering and minor changes made more
complex than they need be.

1. Clause 65: Incorporation of Limited Liability Partnership

1.1 The purpose of this clause is to provide an exemption from Stamp Duty Land Tax where land is
transferred to a limited liability partnership in connection with its incorporation and where certain conditions
are satisfied. It mirrors the relief from stamp duty in Section 12 of the Limited Liability Partnership Act of
2000.

1.2 The Clause re-enacts the failings of Section 12 LLPA 2000, and fails to take cognisance of how existing
general partnerships proceed towards transferring their operations to limited liability partnerships. The
biggest issue is that the relevant time for land owned by a general partnership making the transfer is
immediately before the incorporation of the limited liability partnership. From that moment in time the
membership both of the general partnership and the limited liability partnership is frozen in aspic, and
changes deny the relief.

1.3 The provision continues the fiction that it is possible for a complex modern business to move from one
state to another instantaneously, with everything under its control. This is unrealistic for a number of reasons,
namely:—

(a) The date of the incorporation of a limited liability partnership is not controlled by the individuals
applying for the incorporating business. Incorporation occurs at a moment in time determined by
the Registrar of Companies, after the relevant documentation has been filed.
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(b) Invariably, general partnerships contemplating the transfer of their business to a limited liability
partnership, will require a positive assent to such a proposal by all, or a substantial majority, of the
partners. Although it would be possible to obtain such approval based on proposed documents,
most management of larger partnerships would prefer to be able to place specific documents of an
incorporated entity before their members.

(c) Many general partnerships have overseas operations, and need to obtain clearances from foreign
revenue authorities. Frequently such clearances can only be granted to entities in being rather than
proposed incorporated entities.

(d) Even if there is no intention to make any changes in the membership of a partnership, unexpected
deaths can occur. Such an event occurring between the incorporation of a limited liability
partnership and the transfer of the business to same, would necessitate either the surrender of the
stamp duty land tax exemption by the business involved, or the aborting of the plans, and the
incorporation of a new limited liability partnership to which the business can be transferred.

1.4 It is suggested that this definition of “the relevant time” is unnecessary for the protection of the revenue
base and has the eVect of adding unnecessarily to the administrative costs of transferring a business to an LLP
form. It should be replaced by the time “immediately before the transfer of the business to the limited liability
partnership”.

2. Clause 158 and Schedule 28: Reporting Limits and Annual Exempt Amount

2.1 The purpose of these provisions, are set out in the budget press release REV BN 32 is stated as being
to reduce the circumstances where the capital gains tax pages of a tax return need to be filled in by individuals,
trustees or personal representative of deceased individuals, where there is no CGT liability. The objective is
to be welcomed as a de-regulatory measure.

2.2 It is suggested that whilst the provisions will achieve the objective of requiring fewer tax payers to
complete the capital gains tax pages, there will be a far lesser saving in terms of work which has to be
undertaken for those taxpayers. This is because of the conditions set out in the proposed new Section 3A(1)(2)
TCGA 1992 being inserted by Paragraph one of Schedule 28.

2.3 The explanatory notes to the Finance Bill state that this additional requirement, which necessitates an
individual undertaking all the computations which would be necessary in order to compete the capital gains
tax pages in any event, is “necessary for compliance purposes that the Inland Revenue may monitor the use
of losses against chargeable gains. . .”.

2.4 It is suggested that a material saving in compliance cost would be achieved by tax payers if the
provisions were amended to provide a second alternative, namely that in cases that the provisions of the
proposed Section 3A(1)(b) were satisfied, with a limit of say twice rather than four times the exempt amount
for the year, the taxpayer would be able to check a box on their tax return to the eVect that they accepted
that they had no capital gains or losses for the tax year in question.

3. Clause 159: Taper Relief: Assets Qualifying as Business Assets

3.1 This clause amends the definition of assets which qualify as business assets for taper relief purposes so
that assets used wholly or partly for the purposes of trades carried on by unincorporated entities can qualify
as business assets irrespective of the involvement of the asset owner in the business. It does however only apply
to periods of ownership on or from 6 April 2004.

3.2 Whilst this future extension of the definition of business assets for taper relief purposes is welcomed,
it adds further complication to the capital gains tax taper regime. Specifically, the full benefit of business taper
relief for such assets owned prior to 6 April 2004 will not be felt until 6 April 2014, since the quantum of taper
relief is based on the period of ownership of the assets or the last 10 years of ownership whichever is the
shorter, having regard to whether the asset qualified as a business asset throughout that period. The failure
to retroactively amend the definition, albeit only in respect of disposals on or after 6 April 2004, means that
taxpayers already holding such assets will need to retain records for a longer period of time in order to
correctly compute their capital gains tax liability. Such pre-existing asset holders will, for most of the next 11
years, face a higher capital gains tax charge than an individual who acquired such an asset on or after 6 April
2004 and made a similar gain after holding the asset for at least one year.

3.3 This method of changing the tax position in respect of certain assets, for taper purposes, prejudicing
those who held the asset before the date of the change as compared with those whose ownership period post
dates the change, mirrors the process which occurred in April 2000 when the definition of certain securities for
taper relief purposes was amended. It is suggested that it is unhelpful to accompany widening the definition of
eligible assets for taper purposes with the creation of such administrative burdens and tax anomalies. The
whole subject of business asset taper relief, and the various amendments to it, is suYciently complex as to
merit a root and branch simplification.
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Finally, your Lordships may wish to consider whether a consolidated Taxes Act is now overdue, given the
weight of change since 1988, rather than wait until the customary 18 years have elapsed.

This paper has had the benefit of input from colleagues within the Firm, but the views expressed are those
of the author.

25 April 2003
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