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THIRD REPORT

10 JUNE 2003

By the Select Committee appointed to consider the Finance Bill

ORDERED TO REPORT

THE FINANCE BILL 2003

CHAPTER 1: EXECUTIVE SUMMARY

1.1 The House of Lords is taking a new step forward with this Report. It is the first time that a
Lords Committee has reported on a Finance Bill. We see this as a constructive and helpful
contribution to the evolving process of Parliamentary consideration of Finance Bills. Our aim
throughout has been to complement and assist the work of our Commons colleagues, making the best
use of the expertise and objectivity which this House can offer.

1.2 Our terms of reference enabled us to consider technical issues of tax administration,
clarification or simplification, but not the rates or incidence of taxes. We were also constrained by the
exceptionally tight Parliamentary timetable for this year’s Bill. From the start we decided to focus
within our remit on a few key topics which had aroused widespread concern and where we could make
the best use of our collective expertise in the very limited time available.

1.3 Those key topics were the new Stamp Duty Land Tax, the new provisions against VAT evasion
and the mandatory electronic payment of PAYE by large employers. We also decided to concentrate
particularly on the consultation process leading to the introduction of those measures, as well as on the
extensive use of regulation-making powers related to them.

1.4 Stamp Duty Land Tax is an important new measure which attempts to modernise centuries-old
legislation. It has potentially far-reaching consequences for the commercial property business. The
early stages of pre-legislative consultation were widely welcomed by the professional and trade
sectors involved. But the process was abruptly halted, leaving some of the main provisions and a great
deal of important detail to be worked out and implemented through secondary legislation by 1
December of this year

1.5 Most of our private sector witnesses believe this timescale is far too short. They would much
prefer the introduction of the tax to be delayed until next year while the legislation is redrafted to take
more account of market factors. They also argued that far too much was being left to regulation-
making powers without proper Parliamentary scrutiny.

1.6 Our attention was drawn to a wide range of outstanding specific problems thrown up by this
tax: the lack of certainty over potential tax liability for commercial property transactions, lease duty
provisions that are still to be decided, the difficulties of fair assessment where lease revenues depend
on turnover or factors like the outcome of planning applications, potential inflexibility over reclaiming
tax where leases are terminated, how to deal with complex commercial transactions and apparent
inconsistencies over the qualification for disadvantaged areas relief. We were also alerted to potential
bureaucratic difficulties created by the self-assessment provisions and by the transitional rules for the
commencement of the new tax.

1.7 Inland Revenue witnesses assured us that these problems could still be ironed out satisfactorily
by the time that tax is due to take effect on 1 December 2003 and that the vast majority of ordinary
property transactions would not be adversely affected by these changes. But, given the huge task
outstanding, we think it is more important to get the tax right, and as fair and simple as possible, than
to meet an arbitrary target date. We therefore recommend that early in the Autumn of 2003 the
Government should review the progress made to see whether the tax can be got right in time.

1.8 We share the concerns raised over the extensive use of regulation-making powers related to
this tax. We recommend that clearance procedures should be devised to reduce uncertainties over
liability. We hope the Inland Revenue can find ways of countering or deterring tax avoidance that will
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not penalise legitimate commercial transactions. We welcome the assurances they have given us over
improvements in customer service and reducing bureaucratic burdens.

1.9 We were told that the VAT an ti-abuse provisions are designed to combat serious professional
frauds operating across the EU. The Government estimate that these cause revenue losses of between
£1.7 and £2.5 billion in the UK alone. Sophisticated “missing trader” and “carousel” rackets exploit
the supply chain of high volume trade in volatile markets like computer chips or mobile telephones.
We fully support the Government’s efforts to crack down on these abuses. But, as always, a proper
balance has to be struck between those efforts and the need to safeguard the rights of legitimate
traders.

1.10 Consistent and understandable misgivings have been raised with us over the prospective reach
of the enforcement powers contained in the VAT anti-abuse measures: traders can be required to
provide security against potential loss of VAT caused by insolvency as well as fraud in the supply
chain, and joint and several liability can be imposed upon them. We recommend that enhanced
safeguards should be considered to protect the interests of legitimate traders unwittingly caught up in
an artificial supply chain, without weakening the attack on fraud. These would incorporate extended
judicial oversight by the VAT and Duties Tribunal.

1.11 Mandatory electronic paymen t of tax by large companies is the right way to go and should not
create serious difficulties for business. We looked at the arguments for using carrots rather than sticks
to encourage wider and more rapid adoption of electronic payment, but concluded that would not have
been appropriate in this case.

1.12 All in all, we believe this has been a worthwhile exercise which should make a valuable
contribution to Parliamentary consideration of the Bill. We are encouraged by the wide and warm
welcome given to it, especially in professional circles, and by the ready and invaluable assistance
given to the inquiry by all our witnesses, both from the private sector and from the Government
Departments involved.

1.13 We recommend that a similar  exercise should be carried out next year, starting earlier and
with wider terms of reference.



SELECT COMMITTEE ON ECONOMIC AFFAIRS 7

CHAPTER 2: BACKGROUND

2.1 The Parliamentary scrutiny of  Finance Bills has evolved over the years. This Report is our
contribution to that evolving process.

2.2 Although matters relating to taxation and public expenditure are often considered by Lords
Select Committees in the context of other inquiries, this is the first time that a Lords Select Committee
has specifically considered any aspects of a Finance Bill.

2.3 The origins of this Sub-Committee stem from recommendations on the scrutiny of financial
legislation made by the Report of the Leader’s Group on Working Practices of the House, published in
April 2002.1

2.4 Having noted the restriction of privilege on the amendment of public expenditure bills, the
Report stated:

“However, there are a significant number of members on all sides of the House with
considerable expert knowledge of financial matters. Their ability to debate and scrutinise
annual financial legislation is not at present being well used, and could be better used without
encroaching on the financial privileges of the Commons.” (para.12)

2.5 Accordingly, the Report recommended that:
“while we do not intend in any way to encroach upon the financial privileges of the Commons,
a procedure be established to enable this House to deal more effectively with Finance Bills”
(para.31 (c)).

2.6 It also proposed (para. 13) the  setting up of an ad-hoc select committee to “consider and
comment on the budget and Finance Bill” which should start work once the Finance Bill had been
introduced into the Commons and published and which should report after completion of the
Commons committee stage of the Bill but before Commons remaining stages.

2.7 The terms of reference which  the Report proposed for the committee:
“ …would specifically prohibit it from considering the incidence or rates of tax, but would
allow the committee to address technical issues of tax administration and whether the
legislation could be clarified or simplified.” (para.13)

2.8 The Report envisaged that publication of the committee’s views might enable the Government,
if it wished, to move amendments to the Bill at the report stages in the Commons, as well as informing
the second reading debate on the Bill in the Lords. (para.14)

2.9 It took the view that: “A procedure on these lines would enable the Lords to make better use of
its members’ financial expertise while avoiding any infringements of Commons financial privilege.
The aim of this proposal is to complement and help the work of the House of Commons, not to
challenge it. Better scrutiny of Finance Bills by Parliament as a whole should result.” (para.14)

2.10 The Report also suggested tha t work of the proposed ad-hoc committee might be undertaken
by the Economic Affairs Committee of the House. (para.15)

2.11 The Leader’s Group Report was considered by the Select Committee on Procedure of the
House, which endorsed the relevant recommendation in July 20022 and proposed that the Economic
Affairs Committee “… should be given the power to establish a sub-committee to undertake the task
of considering the Finance Bill and a power to co-opt additional members to the sub-committee
exclusively for its consideration of the Finance Bill.” (para.9)

2.12 The Procedure Committee Report considered that the Economic Affairs Committee’s terms of
reference were sufficiently wide to cover this task. But it recommended, in line with the
recommendation of the Leader’s Group, that those terms of reference: “should be amended
specifically to prohibit the sub-committee from investigating the incidence or rates of tax, and to allow
it only to address technical issues of tax administration, clarification or simplification.” (ibid)

2.13 The Report also stressed that:  “As the Group’s report makes clear, there is no intention to
challenge Commons financial privilege.” (ibid)

                                                                                                                                                                    
1 Report by the Group appointed to consider how the Working Practices of the House can be improved, and to make

recommendations, HL Paper 111, 29 April 2002.
2 Fifth Report of the Select Committee on Procedure of the House, 10 July 2002.
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2.14 The Procedure Committee’s recommendations were adopted unanimously by the House on 24
July 2002.3

                                                                                                                                                                    
3 House of Lords Hansard Vol.638, No 176, Col.508.
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CHAPTER 3: SETTING ABOUT THE TASK

3.1 The Sub-Committee was formally set up by the Economic Affairs Committee on 28 April 2003
and held its first meeting on 29 April 2003. The Sub-Committee’s terms of reference followed the
recommendations of the Procedure Committee that it should address only technical issues of tax
administration, clarification or simplification and not the rates or incidence of tax. The Sub-Committee
sought the advice of the Clerks who confirmed that our work would not offend any Commons
financial privilege as no legislative activity was envisaged in the Lords on the basis of the scrutiny we
proposed to undertake.4

3.2 The Sub-Committee also took  note of the Working Practices Group’s wish that it should
complement and help the work of the House of Commons and the Procedure Committee’s proposals
that it should aim to report before Commons remaining stages and in time for the second reading
debate on the Bill in the Lords.

3.3 The membership of the Sub-Committee is set out in Appendix 1.

3.4 Mr Leonard Beighton and Mr Brian Shepherd, both retired senior officials of the Inland
Revenue, were duly appointed as Specialist Advisers to the Inquiry. We are most grateful to them for
steering us so ably in such a short time through the complexities of the Bill and the mass of
documentation which our Inquiry provoked.

3.5 A Call for Evidence5, which noted the Sub-Committee’s terms of reference, had already been
issued immediately after the publication of the Finance Bill on 14 April 2003. Respondents were
invited to suggest, in time for the first meeting of the Sub-Committee, what issues the Sub-Committee
might usefully investigate within their terms of reference and given the time constraints.

3.6 At our first meeting, and again the following day, we studied the Bill and considered the initial
responses to the Call for Evidence and the advice of our Specialist Advisers. Having done so, we
identified three key aspects of the Bill which had evidently aroused concern and which seemed to us to
be matters on which we should concentrate because we were most likely to able to contribute
constructively on them, given our collective expertise, in the time available. These were:

� The introduction of Stamp Duty Land Tax (Clauses 42-124 and Schedules 3-19)

� The new provisions against evasion of Value Added Tax (VAT) (Clauses 17/18) and,

� The introduction of mandatory electronic payment of tax by large employers and associated
provisions (Clauses 201/202)

3.7 Some concern was also apparent from the initial responses to our Call for Evidence over the
effectiveness of the consultation process carried out by the Inland Revenue and HM Customs &
Excise in preparation for the introduction of these and other proposed provisions of the Bill. Similarly,
several respondents had expressed concern over the extent of the recourse to secondary legislation
through regulation-making powers proposed in the Bill. We felt that these were also potentially
significant issues which we could and should investigate within our remit as they related to the key
aspects we had chosen for concentration.

3.8 In the intervening five weeks we have had oral evidence from eleven sets of witnesses. We
have had thirteen meetings and have considered 25 separate items of written evidence6  and other
documents provided for our information, as well as other background material. The oral and written
evidence is published in Volume II of this Report.

3.9 We were impressed by the ve ry warm welcome given by many respondents to our Inquiry and
are most grateful to all concerned for responding so rapidly and thoughtfully to our requests for
information and views about the Bill. Their contributions have been invaluable.

                                                                                                                                                                    
4 Extract from Memorandum by the Clerk of Committees circulated to Sub-Committee members on 6 May 2003: “Commons

financial privilege does not affect the ability of the Lords to debate financial or fiscal matters, not to consider matters in
select committees. As Erskine May says (page 797), ‘The Lords…express their opinion upon public expenditure, and the
method of taxation and financial administration, both in debate and by resolution, and they have investigated these matters
by their select committees’. So far as concerns the proposed scrutiny of the Finance Bill by a sub-committee of the
Economic Affairs Committee, the House has agreed the recommendation of the Procedure Committee. Adapting the words
used by the Procedure Committee, it is clear that the House expects the Economic Affairs Committee to establish a sub-
committee with orders of reference ‘to consider so much of the Finance Bill as relates to technical issues of administration,
clarification and simplification but not the incidence or rates of tax’. Following this injunction will confine the activities of
the sub-committee rather more strictly than any issue of financial privilege.”

5 See Appendix 3.
6 See Volume II (HL Paper 121–II).



10 THIRD REPORT FROM THE

3.10 The following chapters set ou t our findings on the key topics for concentration outlined
above. Our recommendations are set out in Chapter 7.
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CHAPTER 4: STAMP DUTY LAND TAX

CONTEXT
4.1 The Finance Bill introduces the modernised regime for the taxation of property announced in

the 2002 Budget. Stamp Duty is Britain’s longest-surviving tax. The present legislation dates from
1694 and it has not been consolidated since 1891. The major change proposed in the present Finance
Bill is the introduction of Stamp Duty Land Tax (SDLT). This was described by Simon McKie,
speaking for the Institute of Chartered Accountants in England and Wales (ICAEW), as probably the
most significant new tax for 30 years (Q 308).

4.2 The Budget Note says that the  Budget “confirms the details of and changes to a package of
reforms to the taxation of residential, commercial and investment property. These reforms are a major
step towards modernising the tax treatment of UK property, and will close loopholes, remove
distortions and enhance the sector’s contribution to economic growth, development and regeneration”.
The Government has in our view rightly decided to widen its anti-avoidance powers. Our job is not to
second-guess what it is doing, but to work within the framework which it is setting up.

4.3 In relation to SDLT, the Budget Note shows the main changes as including:

(i) rolling out the modernised stamp duty regime for UK land and buildings, 
including new compliance and enforcement powers, tougher anti-avoidance 
measures, and a proposed new regime for leases, from 1 December 2003;

subject to further consultation, the existing charge applying to leases will be 
replaced with a single one per cent charge on the net present value of rental

payments, and a new exemption for commercial leases under £150,000 will be
introduced;

(iii) further consultation on the stamp duty treatment of complex commercial 
transactions including on property held through partnerships, to ensure that the 
charge is levied fairly;

from 15 April, changes to strengthen the anti-avoidance measures involving group and
acquisition relief clawbacks in the existing stamp duty regime;

significant changes for commercial property transactions, including:

— from 10 April, relieving stamp duty on all non-residential property transactions in 
the 2000 Enterprise Areas;

— from 1 December, an increased zero rate band upper threshold of 
£150,000 for commercial property transfers and leases; and

— a commitment to consider the commercial and residential markets separately in 
future decisions on stamp duty;

(vi) retrospectively exempting from stamp duty tenancy agreements between 
Registered Social Landlords and tenants entered into under arrangements with 
housing authorities to house the homeless;

(vii) from 1 December, ensuring that property purchases by individuals funded through 
alternative arrangements are put on a level footing for stamp duty purposes 
with purchases funded through conventional mortgages:

(viii) from 1 December, abolition of stamp duty on transactions involving 
property other than land, shares and interests in property.

CONSULTATION AND TIMING
4.4 Most of our private sector witnesses had been involved, albeit to different extents, in the

consultation on SDLT. The earlier stages of the consultative process were generally thought to have
been acceptable. But our witnesses were unanimous in their view that latterly it had fallen well below
the normal standards of consultation observed by the Inland Revenue, in particular because it had been
abruptly ended. John Whiting of PricewaterhouseCoopers (PwC) and Simon McKie speaking for The
Institute of Chartered Accountants in England and Wales (ICAEW) went so far as to suggest that it
fell short of the government’s own guidelines on consultation (QQ 206, 336). Draft clauses had been
published for only a minority of the clauses. Moreover, although they thought that these had been
improved in the light of the views expressed, Michael Quinlan of Deloitte & Touche suggested that
there should have been more consultation on draft clauses (Q 8, 95). Alan Barr of the Law Society of
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Scotland was concerned that none of the legislation dealing specifically with Scotland had been
exposed in draft (Q 473).

4.5 These witnesses, and in particular Liz Peace, Chief Executive of the British Property
Federation and the witnesses from the Law Society of Scotland (QQ 395 et seq and QQ 477 et seq)
argued that, even though a new round of consultations had just opened, there was now little time for
consultation on the matters covered by primary legislation in the current Bill. They pointed
particularly to the new rules for lease duty which might replace those in Schedule 5. Similarly, they
thought that there was insufficient time before the tax was due to be introduced on 1 December 2003
for proper consideration of the matters to be covered by the very wide range of secondary legislation.
They were also very concerned that consultations had not begun on the treatment of complex
commercial transactions. They thought that there could be a huge disadvantage to the functioning of
the property business, especially the financing of it, if changes were not made in the short time still
available. The Law Society (David Lewis)were also concerned that it might not be possible to train
solicitors adequately if large sections of the new legislation were missing, especially as changes to
conveyancing through the Land Registration Act were due to come into effect in October 2003.
(Q 563).

4.6 Most of these witnesses believed however that, if the provisions were withdrawn and
reintroduced in 2004 with a starting date in April or on the Royal Assent, they could be redrafted to
take account of the way in which the market operated in practice. By that time the provisions on
partnerships, which are in any event not to be enacted this year, might be ready. As a result, a much
clearer and more accessible tax would reach the Statute Book (QQ 11, 172, 262, 317, 396, 497, 538).
Michael Quinlan suggested that it might even be possible to bring together all the stamp duty
provisions in one Finance Act (Q 11). Malcolm Gammie (Institute for Fiscal Studies) suggested an
alternative means to the same end, that the provisions should be kept in the current Bill but not
brought into effect until after the opportunity of further amendment in next year’s Bill (Q 590).

4.7 Our witnesses from the privat e sector suggested that any delay need not necessarily reduce the
yield of the tax greatly, if at all. This was partly because of the extent of recent anti-avoidance
legislation, including that in Clauses 126 and 127 of the current Finance Bill. It was also partly
because the weight of lease duty was in any case uncertain (QQ 20, 195, 256, 450, 477, 538, 591). In
any event, the provisions were being introduced to modernise stamp duty on land and buildings and to
make it fairer. They were also designed to prepare for the introduction of electronic conveyancing
systems in 2006. But they were not intended to increase the yield. In this connection the British
Property Federation drew our attention to the minutes of the meeting on 20 September 2002 of the
Steering Group on Modernising Stamp Duty in which the “Inland Revenue emphasised that
modernisation is aimed to go beyond the development of anti-avoidance legislation but that Ministers
had not commissioned any work as part of this activity aimed at raising additional revenues”.7

4.8 For the Inland Revenue, Dave  Hartnett said that the consultation had been hugely useful. Since
stamp duty was still, to a considerable extent, a voluntary tax, the Revenue was unsure about some of
the avoidance mechanisms which were never reported to them. However, they had had valuable help
from people seconded to them from private sector law firms. As a result of that assistance and of the
consultations, changes had been made to the original proposals: as one example, the Revenue had been
satisfied that the original proposal for a time limit of 36 months for enquiries to be made after a
transaction had been reported could reasonably be reduced to 9 months (QQ 676, 682).

4.9 He explained that the consulta tion had had to be halted in January for two reasons: much of the
work then remaining related to tax planning, where experience suggested that it might be counter–
productive to consult further, and also because Ministers needed time to weigh up all that had been
said in the consultations. Some of the representations made had been conflicting and some required
extensive economic analysis before decisions could be made. It had not been possible to continue to
consult on technical matters without exposing the policy issues which were under review.
Nevertheless, by the time that the consultative meetings had stopped, the Revenue believed that it had
a very reasonable understanding of what had been said (Q 676). In response to the suggestion that both
the need to tackle anti-avoidance and the likelihood that Ministers would need time to consider the
issues had been predictable, Dave Hartnett said it had not been possible to plan for the scale of
avoidance and the voluntary nature of the tax (Q 682). He also apologised to the organisations
concerned for the abrupt note which had been issued when the consultation was halted (Q 676).

4.10 Against the background of the  amount of consultation which had already taken place, Dave
Hartnett also asserted that the introduction of the tax on 1 December 2003 was very reasonable, and
that the Revenue would be able to operate it (QQ 678, 736). Craig Lester added that there would be

                                                                                                                                                                    
7 See evidence by British Property Federation (Volume II, HL Paper 121–II).
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further consultations on lease duty, on complex commercial transactions and on the regulations. There
would be a simpler structure for the consultation than previously, and it would be necessary to work
around the issues of avoidance. It had already been announced, however, that the treatment of
partnerships under the tax would be left over to next year’s Finance Bill (QQ 683, 697-8, 717).
Nevertheless, neither Dave Hartnett nor Craig Lester was confident that the tax would be 100% right
because of the development of avoidance schemes (Q 684). Experience showed that some process of
refinement would be necessary in the future (Q 711).

4.11 The Revenue witnesses thought that the difference between them and our witnesses from the
private sector was not so much a product of timing as of the struggle between aggressive tax planning
and the Revenue departments (Q 684). The Revenue had a big team of able people working on the tax.
Although it recognised that not everyone liked the timing, it had also received letters asking it to get
on with the introduction of the tax. Yet for others the introduction of the tax on 1 December would
interfere with plans which were already in hand (Q 678).

4.12 We also noted the recommendation of the Treasury Committee in the House of Commons
which in its Seventh Report8 for the current session said: “The Committee notes that tax avoidance in
the property market is an important issue for the authorities to address. We recommend that the
proposed consultation process focusing on the reform of the stamp duty treatment of commercial
leases should be allied to a wider ranging review of the taxation of commercial property transactions.
In this context, we note the current consultation on stamp duty and await its outcome with interest.”

4.13 We welcome the introduction of Stamp Duty Land Tax as a major opportunity to
modernise the tax system relating to property transactions. However, we have heard the
strength of the essentially unanimous views of our private sector witnesses urging that the tax
would not be in a fit state to introduce on 1 December 2003. This has to be set against the
confidence of the Inland Revenue witnesses that it would be ready in time. Against this
background, we note in particular that some of the main provisions of the tax have already
passed through the Committee stage of the Finance Bill in the House of Commons without being
discussed or scrutinised.

4.14 We are aware of the very large task which this modernisation work involves. Given the
weight of the different views we have heard, we recommend that the Government should review
early in the Autumn of 2003 whether the tax can be got right in time. For our part, we should be
particularly concerned if such a review were to indicate a danger that, if events were allowed to
take their course, commercial transactions would be likely to be put at risk increasingly by the
uncertainties surrounding the charging regime as 1 December 2003 approached.

SECONDARY LEGISLATION
4.15 Our private sector witnesses were concerned about the nature and extent of the secondary

legislation for which the Finance Bill provides. There were two issues. The first related to Clauses 109
and 112. Clause 112 paves the way for secondary legislation introducing a different charging structure
for lease duty in place of that in Schedule 5 if, in the light of further consultation, a suitable alternative
could be found before 1 December 2003. Simon McKie thought that it was a very broad power to
make changes, extending even in relation to rates of tax, where there was no proper Parliamentary
scrutiny (Q 337).

4.16 The main criticism of these witnesses however related to Clause 109. This Clause provides
for regulations to be introduced to counter avoidance devices as they arise, and for reliefs to be
introduced, with immediate effect, provided that these are confirmed in the following Finance Bill.
Unlike Clause 112, these regulations cannot affect rates, thresholds or amounts. Kevin Griffin of Ernst
and Young, Robert Maas for the Institute of Indirect Taxation, Simon McKie for the ICAEW, Edward
Troup for the Law Society (who described it as “not much short of a disgrace”) and Malcolm Gammie
all thought the use of regulations in this way excessive: even though their effect could only be
temporary there would be no Parliamentary power to amend the provisions (QQ 112, 255, 337, 538,
598).

4.17 The second issue raised by these witnesses was the number (over 20), and extent of the
regulation making powers in this Part of the Bill. Many of these powers relate to administrative or
machinery provisions which are normally covered by secondary legislation. But, they believe that
other powers expand the base and will impact adversely on the accessibility or administrative burden
for taxpayers. In their original evidence, and in the supplementary note by Michael Quinlan, Deloitte

                                                                                                                                                                    
8 HC 652-1, Para.57.
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& Touche, referred in particular in this respect to the powers contained in Clauses 50(2), 76, 78, 90(3)
and 102.9.

4.18 Dave Hartnett recognised the concern about the use of secondary legislation, but he did not
think that it was either unusual or excessive. He believed that it provided flexibility and that, without
it, SDLT would not bed in as fast as would otherwise be possible (Q 694). The Henry VIII power
under Clause 109 would help the Revenue to move rapidly as new schemes of avoidance appeared and
help with the current discussions. Regulations also provided certainty which other approaches would
not (Q 677).

4.19 In our view, the power contained in Clause 112 is only required because a revised
regime for lease duty may be substituted for that in the Finance Bill. If the introduction of the
tax were to be postponed, the need for it would disappear. Otherwise, provided that the
regulations are published in good time and following adequate consultation, there can be a good
case for secondary legislation if it is appropriately used. We recognise that, where it is necessary
to tackle avoidance very quickly, which is one of the circumstances for which Clause 109 is
designed, public consultation may not be appropriate. In such cases we believe its use should be
kept to a minimum.

4.20 More generally, we are concerned by the extensive use of regulatory powers proposed
under this Bill. We note that orders under Finance Acts are not customarily laid before this
House and that order-making powers are not subject to scrutiny by our Select Committee on
Delegated Powers and Regulatory Reform10. On the other hand it is clear to us from the advice
we have had from the Clerks11 that the question of Commons financial privilege does not affect
the ability of this House to debate financial or fiscal matters or to scrutinise them in Select
Committees.

CERTAINTY
4.21 One of the features of stamp duty is that it is possible, after the transaction has taken place, to

obtain certainty as to the duty due on a document by requesting that it be adjudicated. Once the Stamp
Office has adjudicated the duty, there can be no subsequent question that the correct duty may not
have been paid. We were told that this certainty is imperative for commercial transactions and that, for
example, without it the value of property interests for financing could be impaired. But there is no
exactly corresponding provision within SDLT. As a result, the amount of duty could be challenged
long after the completion of the transaction.

4.22 Michael Quinlan of Deloitte & Touche, Kevin Griffin of Ernst and Young, Robert Maas for
the Institute of Indirect Taxation and Alan Barr for the Law Society of Scotland thought as a matter of
good administration therefore that a system of post-transaction, if not also pre–transaction, clearances
would be essential (Q 31, 103, 264, 506). Indeed, when we asked Patrick Cannon and John Whiting of
PwC, they said that it would be acceptable to have to pay for the cost of providing them (Q 216).
David Lewis of the Law Society also suggested that there might be room for payment, at least for pre–
transaction rulings, but not in the early years of the tax when people would need all the help they
could get (Q 541). Malcolm Gammie, however, was not sure that the need for a pre-transaction
clearance system would be greater under the new tax than it had been (Q 599).

4.23 The Inland Revenue witnesses responded that adjudication no longer worked in the way in
which it used to do. Dave Hartnett said that people now sent Stamp Offices crates of documents and
started asking for a response within seven or eight days. Self-assessment would provide its own
certainty (Q 686). There was a need to strike a balance between the need for certainty and the need to
protect the Revenue (Q 691).

4.24 Craig Lester added that the standard textbook on stamp duty, Sergeant & Sims, set out three
reasons for adjudication under the present code. Firstly, it was part of the appeal system. However the
new appeal system, which had yet to be set out in regulations, would be cheaper and simpler, as an
appeal would go to the Special or General Commissioners rather than direct to the High Court. Nor
would it require that the duty was paid up front. Secondly, some documents needed to be adjudicated
in order to be properly stamped. However, the need for this was withering away, for example because
of the relief for charities. Thirdly, it provided evidence for third parties. Moreover, a number of pitfalls
for the unwary were being removed and under the new system the liability would remain on the
original person (Q 686).

                                                                                                                                                                    
9 See evidence by Deloitte & Touche (Volume II, HL Paper 121–II).
10 House of Lords Companion to Standing Orders 2003, page 103, para 6.32 and page 190, paras 9.46 & 9.47.
11 See para 3.1 and footnote 4.
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4.25 Craig Lester also said that for  the vast majority of cases the new system would feel identical
with the old in the terms of the certainty which is provided because of the certificate which would be
provided showing the consideration on which duty has been charged and on which agents and others
can go to the Land Registry. Indeed, he thought that in due course the process should become a little
faster and smoother (Q690). Thereafter, there would be the nine month window of enquiry (Q 691).
The Revenue would revert to the length of the enquiry window and see, in the light of experience, if
there might be room for a shorter period (Q 735).

4.26  We took great comfort from the Revenue statement that in the vast majority of
transactions there would be as much certainty as now. We recommend that this should be
reflected in a formal procedure. In the interests of providing certainty wherever possible, we
recommend that this procedure should provide that within 30 days of the notification of a
transaction, the Revenue should inform the taxpayer either that it would not be making any
enquiries or (and this would generally be in the more complex cases) that it wished to keep open
the opportunity to make an enquiry in the remainder of the nine month period.

4.27 Otherwise, our concern is primarily that commercial transactions should not be
impeded for lack of certainty about their taxation implications. Particularly in the early days of
the tax, before either the Inland Revenue or practitioners have much experience of it, there will
certainly be a case for reducing uncertainty so far as possible. We recommend therefore that the
Revenue should consider whether some form of clearance procedure might be introduced,
especially in the light of the suggestion that taxpayers might well be prepared to pay towards the
cost.

LEASE DUTY
4.28 We have already noted that the provisions relating to lease duty in Schedule 5 to the Finance

Bill will be withdrawn if a satisfactory alternative can be found before they are due to come into force
on 1 December 2003. The British Property Federation is deeply critical of the current proposals and is
looking at alternatives. According to Liz Peace, the expressed rationale of the changes is to remove
distortions, particularly around the different levels of the current slab system; to stop leases being used
as avoidance (something she would challenge); to bring the duty more into line with accounting
practices and with how property transactions are carried out (Q 456). It had not been said, she averred,
that the purpose was to increase the yield (see paragraph 4.7 above).

4.29 Graham Chase, Chairman of the Royal Institution of Chartered Surveyors (RICS), was also
concerned about the commercial consequences of the changes (Q 645) especially for longer leases. He
suggested that the charge should be based on the rent for the first five years because it was too difficult
to foresee what would happen after that (QQ 453-456). Isobel d’Inverno for the Law Society of
Scotland argued that with Schedule 5 the government had chosen the option which had been least
preferred by those who had been consulted, one that would not work in practice, and that it would be
very difficult for solicitors to calculate the duty payable. This would make it difficult for clients to
decide whether to enter into transactions or calculate how much rent should be paid (QQ 499).

LEASES FOR UNCERTAIN CONSIDERATION
4.30 Stamp duty is very largely a one-off tax with no requirement to adjust the amount due in the

light of subsequent events. One major issue raised with us by Patrick Cannon, Simon McKie, Martin
Poole and Alan Barr related to the administrative difficulties which would arise under the current
proposals in making returns and paying duty where the consideration is contingent or uncertain
(QQ 185, 343, 419, 500). This can arise where the rent to be paid for a lease of a property depends on
the turnover of the business occupying the property: for example, in the case of a motorway service
station or an hotel. In these cases Clause 51 provides for a reasonable estimate to be made at the outset
of the total consideration to be paid and for tax to be paid accordingly. Thereafter, under Clause 80 a
return has to be made whenever the amount of the consideration increases and further tax has to be
paid. A return may be made, and tax repaid, if the amount of the consideration is reduced. In the case
of a complex transaction this will involve tenants and managing agents in very significant tracking and
administration of lease portfolios. Moreover, any difference in rents from the original estimate will not
only affect the tax immediately arising, but may also require a further estimate of the total
consideration which will be received.

4.31 Similarly under Clause 51, where the consideration for a transaction due at the outset is
contingent (for example, because it depends on the outcome of a planning application), tax is due on
the basis that the contingency will happen. A return may then be made, and the tax repaid, if the
contingency does not happen.
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4.32 Our private sector witnesses put forward different answers to the significant uncertainty and
compliance costs that will be incurred as a result of these provisions. Simon McKie for the ICAEW
argued that the tax would have been simplified if it had been based on the receipt of consideration
rather than as a tax on contract (Q 312). Patrick Cannon of PwC, speaking also for the Chartered
Institute of Taxation, suggested that a reasonable estimate at the outset should be treated as final at the
taxpayer’s option, possibly denying him the opportunity of a repayment (Q 186). Martin Poole and Eli
Hillman for the British Property Federation suggested that returns should be required at much less
frequent occasions, say only every three years (QQ 420, 425).

4.33 Dave Hartnett’s response to these proposals to reduce what was seen as a very heavy
compliance burden was to point out that it was a matter which the Revenue understood well because
issues of uncertain value also arose in other taxes. Craig Lester explained that in the very large
majority of cases under SDLT the point would not arise. But, where it did, there were two approaches
under the self assessment provisions of the tax. A taxpayer could choose either to estimate at the
outset the amount of tax payable, which could be adjusted later; or the tax could be paid by
instalments. Precisely how the latter—which would not apply to lease duty—would work would be set
out in regulations yet to be published in draft and discussed. But the Revenue would be looking for a
pragmatic solution. The aim was to find a practical and effective way that was fair to everybody, but
did not involve anything approaching monthly reporting and record keeping (Q 699, 704-5, 709).

4.34 Dave Hartnett added that the Inland Revenue was seeking to improve its advice to taxpayers
generally, especially through the use of electronic guidance. Taxpayers would be able to seek
guidance electronically, and on the back of the questions which were asked, the Revenue hoped to be
able to improve the guidance which it gave (Q 705).

4.35 We believe that as much certainty as can practically be provided should be given in the
case of leases for uncertain consideration. We do not ourselves presume to be competent to
suggest how the outstanding issues should be resolved. But we are concerned with the
uncertainty which any failure to resolve them very quickly, well before 1 December 2003, would
have on the property market. This is an area to which the Autumn review of progress towards
the introduction of the tax, which we have already suggested, should pay particular attention.

TERMINATION OF LEASES
4.36 On a particular aspect, the Br itish Property Federation drew our attention to the absence of

any machinery to allow a claim to a refund, relating to the unexpired part of a lease, where it was
brought to an end through no fault of the tenant. They thought that, if the aim was to promote greater
flexibility in leasing and in the relationship between landlord and tenant, this was a very important
change to make. The absence of a reclaim might discourage parties from reaching consensual
surrender arrangements (QQ 424, 426).12 We found this point of interest, but decided not to pursue it
given the lack of time we had available.

COMPLEX COMMERCIAL TRANSACTIONS
4.37 Complex commercial transac tions was a term of art introduced, Liz Peace told us (Q 449), by

the Inland Revenue to cover matters such as those involving securitisation, sale and leasebacks, site
assembly arrangements and sub-sales. The detailed provisions for these and similar transactions do not
appear in the Finance Bill and are to be the subject of further consultation. Since it is highly unlikely
that there will be any further primary legislation before 1 December 2003, our witnesses were anxious
to know how, if the tax generally is to be introduced by then, these complex transactions would be
taxed. There was little time for proper consultation before then, and the inevitable uncertainty about
the extent of the charge could affect commercial transactions which would otherwise have taken place.

4.38 Martin Poole stressed that the re should not be double taxation, for example in the case of site
assembly, and that financing type transactions should remain outside the scope of the charge (Q 445).
Edward Troup was concerned that without certainty there could be a significant effect on the
willingness of financiers to enter into financing transactions (Q 560). Graham Chase argued that a
charge at the commencement of a development process based on an estimate of the end value would
be unfair and inappropriate. Instead he suggested either a charge should be made at the outset of a
development process only on the values which had at that time been established, or that there should
be a charge only at the end when the final value could be assessed (Q 668).

4.39 The Inland Revenue witnesses said that there had already been some consultation on these
complex commercial transactions. The purpose of further discussions would be to ensure that ordinary
                                                                                                                                                                    
12 See also evidence by British Property Federation (Volume II, HL Paper 121–II).
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commercial transactions such as financing transactions and sub-sales would not be affected without
opening up tax avoidance possibilities (QQ 712-714).

4.40 One of the critical issues in re lation to securitisation was to find, given the variations which
might be possible, the dividing line between what was solely a financing transaction and what was
essentially also a property transaction. On sub-sales, there was at present no general relief comparable
with that under the stamp duty provisions and the consultations would cover how far there might be
wider and more specific reliefs. Similarly the Revenue accepted the need to find through consultation
an appropriate tax regime for sale and leasebacks where the issues arising under stamp duty had
recently become of greater concern (QQ 712-716). The witnesses accepted the need for early
guidance, but believed that the regulations would be published in good time (Q 717).

4.41 We are concerned by the level of uncertainty surrounding complex commercial
transactions, especially where the time scale for consultation has been foreshortened by the
break in the consultative process. We would not wish to make any recommendation which would
limit the ability of the Inland Revenue to deter or counter tax avoidance. At the same time, we
believe that there should be no impediment to legitimate commercial transactions. It is essential
therefore that the right balance is found, and sufficient time should be allowed to do this
properly.

DISADVANTAGED AREAS RELIEF
4.42 Clause 57 of the Bill provides  for the exemption from SDLT of acquisitions of land in nearly

2000 disadvantaged areas of the United Kingdom. Acquisitions of residential property in these areas
are exempt up to a cap of £150,000, as are acquisitions of non-residential property without any cap.
This exemption follows a determination of the European Commission that the abolition of the cap on
acquisitions of non-residential property does not amount to a state aid. But this determination applies
only until 31 December 2006. This date, Martin Poole and Ros Rowe told us, is already on the time
horizon of the largest and most complex deals, and will become ever more relevant as time passes,
giving rise to uncertainty for valuations and hence maybe difficulty in funding projects (QQ 469,
67013).

4.43 The British Property Federation witnesses also told us of difficulties which could arise in
relation to bare land where there was no post code. It would be necessary to rely on the wards listed in
regulations, but there were no conclusive ward maps. The Federation therefore asked for greater
certainty to cope, for example, with boundary changes (Q 466).

4.44 These matters also raised the issue of uncertain or contingent consideration referred to in
paragraphs 4.30 to 4.35 above. The reinstatement of the cap for acquisitions of non-residential
property in any area, or ward changes, could give rise to the need to notify liability to the Inland
Revenue. The Federation suggested that in the latter case the purchaser might be unaware of the need
to notify liability which was clearly unacceptable. They proposed that the liability should be fixed on
the basis ruling at the time of the transaction.14

4.45 The RICS was concerned also  that the use in England and Wales of ward boundaries to
determine the extent of the relief, as opposed to post codes which were used in Scotland, was too blunt
an instrument. It allowed relief for successful properties in areas which were otherwise deprived and,
maybe, to suck in development from elsewhere (QQ 641-2).

4.46 Dave Hartnett accepted that he was not sure what could be done about the current cut-off of
the relief on 31 December 2006 as it was related to the wider review of state aid (Q 718). Ian Rogers
said that the Treasury was taking an active part in the review of state aids; and that, as a general
proposition, which was in line with the views of other committees of this House, there were reasons
for the time limit and the need to evaluate the policy (QQ 725-726). However, Dave Hartnett agreed to
think about the possibility that liability should be fixed on the basis ruling at the time of the
transaction (Q 719).

4.47 The Revenue did not believe that the use of either ward boundaries or postcodes was a perfect
means of precisely identifying deprived areas. Craig Lester pointed out that the postcodes in use in
Scotland covered very large areas. He and Dave Hartnett accepted that there could be problems
identifying qualifying properties precisely, whatever basis was used, but the disadvantaged areas
themselves remained unchanged (QQ 720-725).

                                                                                                                                                                    
13 See evidence by Royal Institution of Chartered Surveyors (Volume II, HL Paper 121–II).
14 See evidence by British Property Federation (Volume II, HL Paper 121–II).
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4.48 Several of the issues arising  regarding disadvantaged areas relief are on the edge of, if
not outside, our terms of reference. We can do little more therefore but to draw the points that
were made to the attention of the Government and, through it as appropriate, to that of the
European Commission. We welcome the Revenue’s willingness to review the possibility of
removing some of the uncertainty by fixing the liability on the position at the date of the ruling,
and look forward to that happening.

LIABILITY TO NOTIFY TRANSACTIONS TO THE INLAND REVENUE
4.49 One major change introduced by SDLT is that it follows the direct taxes and introduces self-

assessment. Our witnesses argued that this reinforced the need for the tax to be simple and accessible
for practitioners generally and not just for specialists. Eli Hillman argued in this connection that the
provisions for notifying transactions needed to be clear. In particular, transactions which would not
have fallen within the scope of stamp duty might now need to be notified under Clause 77 even though
there was no liability: for example, where a particular property passed for a nominal consideration as
part of a wider package (QQ 458-461). Kevin Griffin also suggested that unnecessary compliance
costs would be incurred by the requirement to send in two returns in respect of the same transaction,
one at the time of economic completion and the other at the time of formal completion. The former, it
was said, should be sufficient (QQ 97-102).

4.50 One issue raised, for example  by Michael Quinlan and Kevin Griffin, was the 30 day
notification time limit from the date of a transaction. While this limit contained in Clause 76 should be
long enough for straightforward cases, they suggested that in the case of complex commercial
transactions sufficient second order issues might not have been settled within 30 days of the agreement
to enable an assessment of the tax payable to be made. This issue is the more important with a new
and complicated tax. (QQ 39-43,114).

4.51 Moreover, although curiously  there is no reference to it in the Explanatory Notes, sub-
clause (2) gives the Inland Revenue power to introduce regulations reducing this notification period.
Kevin Griffin gave us to understand that the intention was to reduce it to perhaps 10 or even 5 days on
the introduction of electronic conveyancing (Q 112).

4.52 Kevin Griffin and Patrick Cannon also pointed out that under Clause 82 a return or document
which is lost is treated as having not been delivered even if it was lost in the hands of the Inland
Revenue. They claimed that losses in this way were not uncommon. But, even if they were occasional,
our witnesses thought that it was not right to penalise taxpayers on account of administrative failures
(QQ 120-1, 210-1).

4.53 David Lewis was concerned that in the original consultative document it had been suggested
that the land transaction return would require considerably more information than was presently
required. He thought that, although such matters were normally proper to secondary legislation, this
issue was so important, especially for solicitors, that it should be contained in the Finance Bill itself
(Q 554). A draft of the return form itself was shown to practitioners only towards the end of our
Inquiry. One private sector witness, Ros Rowe, pointed out that it could not be completed
electronically because it needed to be scanned in by a piece of software with a unique bar code
number (Q 646). She suggested that there should be a unique number for each company (Q 661).
Considerations such as these would be the more important if frequent returns had to be made for leases
for uncertain consideration (see paragraph 4.30 above). By contrast, in paragraph 53 of the Partial
Regulatory Impact Assessment, the Inland Revenue said that they did “not consider that the provision
of the required information will be significantly more onerous than the current requirements”.15

4.54 The Inland Revenue witnesses told us that they believed that under SDLT the administration
and management of the tax would enable a simpler and faster process for most transactions, but as a
modern tax it would require greater openness on the part of the taxpayer in order that artificial
planning might be exposed. Nevertheless, they accepted that in the case of more complicated
transactions there might be a need for more than one notification and more than one liability. How
exactly the rules would work in these cases was a subject for consultation (QQ 731-735).

4.55 Craig Lester said that the Revenue was considering the treatment of lost returns or documents
under Clause 82 (Q 787). However, both he and Dave Hartnett believed that the way in which SDLT
would be administered (in particular that all papers would need to be sent to a central location where
they would be scanned electronically before being sent to a local stamp office) should allow much
better document chasing. While it might not be a perfect solution, it offered more confidence that there

                                                                                                                                                                    
15 Inland Revenue: Partial Regulatory Impact Assessment (RIA), Modernising Stamp Duty, 16 April 2003.
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would be certainty whether and when a document had been received by the Department (QQ 787-
790).

4.56 We are concerned that the machinery provisions of the new tax should work well.
Clearly the Inland Revenue must have all the information it needs expeditiously. At the same
time, proper regard has to be had to the particular requirements of the property market. The
further consultation period should be used to ensure that an appropriate balance has been
found, and that the compliance costs are kept to a reasonable minimum.

4.57 We welcome the assurances  which we received about improvements in customer service.
The proof will come in the light of experience, and we recommend that there should be regular
monitoring of the extent to which returns and documents are lost, and can then be found. We
also welcome the assurance that the Inland Revenue’s right to treat a lost return or document as
not having been delivered (Clause 82(2)) is being reconsidered.

COMMENCEMENT
4.58 Michael Quinlan, Patrick Cannon and Robert Maas had somewhat different views on the

detailed implications of the transitional rules for the commencement of the tax. (QQ 18, 180-4, 269).
The suggestion was both made that there could be a double charge or that transactions might fall out
of charge altogether—or that there would be a single charge. David Melhuish said that contradictory
messages had been out at the time of the Budget (Q 669), and he subsequently sent us further details
from the Budget and Finance Bill Press Notices and the Partial Regulatory Impact Assessment.16

4.59 The detailed commencement rules are an example of but one of the very many detailed points
which need to be ironed out in the consultation in the weeks ahead. Along with the major points to
which we have drawn attention, it provides further evidence of the very heavy consultative load to fit
into the next few weeks or months, depending on whether or not the issue has to be settled, and if need
be amended, in the current Finance Bill or whether it is a matter for regulations.

4.60 We conclude this section of our Report by restating our concern that the Government
should carry out a review in the Autumn of this year to assess whether there is sufficient time
for the task to be properly completed by 1 December 2003, while providing reasonable certainty
for anyone currently planning or carrying out commercial transactions. In our view, it is more
important to find the right balance between collecting a proper amount of tax, curbing
avoidance, reducing compliance costs, removing uncertainty, and maintaining the functioning of
the property industry than that the tax is brought in on a particular day, right or wrong.

                                                                                                                                                                    
16 See evidence by Royal Institution of Chartered Surveyors (Volume II, HL Paper 121–II).
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CHAPTER 5: VALUE ADDED TAX

ANTI-ABUSE PROVISIONS, CLAUSES 17 AND 18

CONTEXT

5.1 The Explanatory Notes to both clauses state that they are “intended to help tackle serious
revenue losses from fraud and evasion in particular Missing Trader Intra–Community VAT fraud”.
The Notes put a figure on the total cost of the fraud to the UK of “between £1.7-£2.75 billion in
2001/02”17. The “Missing Trader” in question is the person in a supply chain who contrives
fraudulently to retain VAT which he has charged to his customer, by placing himself beyond the reach
of HM Customs and Excise (HMCE).

5.2 Securing the VAT that would  otherwise be lost in this way is the objective of Clauses 17 and
18. Clause 17 requires the provision of security from a trader, who makes a claim for input tax, while
being in a supply chain, “whose operation places the revenue at risk”18. Clause 18 passes the liability
to account for the VAT to another trader in the chain by imposing a “joint and several liability for the
payment” on both supplier and recipient.19.

5.3 Our witnesses from the privat e sector were in no position to question the official estimate
placed on the size of the tax loss to the UK, although a measure of surprise at the sheer scale claimed
was expressed (QQ 62 & 388). There was general agreement that the mischief must be significant, on
a European Community–wide scale, and that robust counter-measures to tackle it would be fully
justified20. Witnesses did, however, express considerable apprehension that, despite the safeguards
proposed, there was some risk of legitimate traders being caught by the measures (QQ 348, 135 &
223).21

5.4 Ivan Rogers, HM Treasury, confirmed that this was by far the biggest single fraud confronting
tax authorities at the present time. It was pan–European in scope, sector–specific, and being practised
by highly sophisticated criminals (Q 738). Mike Wells (HMCE) gave some illustrative examples
before explaining that the fraud in question manifests itself in two broad categories. The first he called
the “simple acquisition” fraud, where a trader imports goods VAT–free from another EU state, sells on
in the UK, charging VAT, and then “goes missing” without accounting for the VAT charged. The
second, the so–called “carousel” fraud, is more complicated, because the same goods are passed from
hand to hand in a chain of companies. HMCE had encountered as many as 12 in a single supply chain,
of which eight were “missers”, while four companies known as “buffers” completed VAT returns to
give a veneer of respectability (Q 739). Mike Wells went on to set the problem in the context of the
HMCE efforts to contain it in a recent illustrative year—2001/2002. 4,870 businesses had been visited
to be screened; 1,128 suspect registrations had been identified and VAT registration had been refused;
a further 463 “missing traders” who had slipped through the net were subsequently identified and their
VAT registration had been cancelled; and £629 million worth of assessments had been issued. Such
robust activity to clean up the trade had been welcomed by many businesses in the sector (Q 742).

CLAUSE 17
5.5 Budget Note CE 14/03, in its general description of the measure, said “The aim of the new

proposal is to tackle serious cases of VAT evasion where several businesses act together to attack the
tax system. In certain types of fraud the business with the greatest tax liability will often quickly
disappear or become insolvent, resulting in serious revenue loss. The new proposals will allow for a
proportionate security requirement from each business that together protects the total tax at risk in a
VAT supply chain.”22. As regards safeguards to protect innocent parties, the Note added that
businesses covered by the provision will always be warned in advance of any requirement to provide

                                                                                                                                                                    
17 E.N. Clause 17 paragraph 18, E.N Clause 18 paragraph 16, and the Red Book shows the yield from the changes being

made this year at £m225 [Budget 2003 HC 500, Table A.1 Protecting Tax Revenues at line 26 VAT anti-fraud measures].
18 E.N Clause 17 paragraph 2.
19 E.N Clause 18 paragraph 1.
20 See evidence by: Institute of Chartered Accountants in England & Wales; Ernst & Young; Chartered Institute of Taxation;

and The Law Society (Volume II, HL Paper 121–II).
21 See evidence by: Institute of Chartered Accountants in England & Wales; PricewaterhouseCoopers; Institute of Indirect

Taxation; Chartered Institute of Taxation; and The Tax Law Committee of the Law Society of Scotland (Volume II, HL
Paper 121–II).

22 Budget Note C.E 14/03 paragraphs 3 and 4.
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security23, and that there would be an explicit right of appeal to the VAT and Duties Tribunal covering
the requirement to provide security as a condition of making a repayment.24

5.6 Witnesses from bodies representative of professional interests argued that the measure was not
proportionate to the mischief it was intended to prevent (QQ 566 & 576).25 They made the following
points:

(a) that, as presently drafted, the Clause was not targeted sufficiently narrowly on the stated
mischief (QQ 512, 520, 570 & 572)26;

(b) that the draft did not include a statutory requirement to give a warning27;

(c) that, in any case, to give a warning could breach the Customs & Excise duty of confidentiality
towards the suspected evader28;

(d) there was also concern at the extra cost of providing a guarantee for a legitimate business that
was simply concerned to protect its cash flow (Q 136);

(e) that the provision ought to be made to bite only in the extreme situation (Q 223); and

(f) if you are a trader, and it should come to your attention that another trader in a supply chain of
which you are a part, has been “warned” about you, there is no provision at present for any
right of redress (Q 288).29.

5.7 We asked Mike Wells about the steps a legitimate trader might reasonably take in order to
satisfy himself (and subsequently, if necessary, HMCE, upon enquiry) that he was not knowingly
involving himself with an “artificial” chain. He insisted that it was essentially a matter of displaying
normal commercial prudence. For example, mobile phones have a unique reference identifier; it would
not be normal practice for a legitimate trader to ignore these identifiers in stock records. It was also
essential for a trader to demonstrate that he had made reasonable enquiries to satisfy himself about the
status of his supplier, having regard to the nature and sheer size of the transaction. He instanced a
business conducting sales of millions of pounds worth of computer chips from a “bungalow in
Buckinghamshire”. He played down the suggestion that, in these particular sectors, volatility of prices
meant that it was difficult for a trader to recognise when a deal offered to him was “absurdly good”.
He considered that traders dealing on the scale at issue were certain to have a pretty clear idea of the
Open Market Value of any given quantity of stock. He concluded: “In the final reckoning, however, if
a business has taken all reasonable steps, then we have committed, indeed the Economic Secretary
committed in the House of Commons, to ensure that we will not apply the measure where we are
satisfied that the business has undertaken all reasonable checks to establish that it is not party to this
fraud” (Q 742).

5.8 We went on to ask Mike Wel ls about the way in which the legislative safeguards provided in
the Clause would work. He stressed that the power to require security was not new under the VAT
provisions; but what was novel about the extension of those powers in Clause 17 was an explicit right
of appeal to the VAT and Duties Tribunal. He acknowledged that the right of appeal was exercisable
only after the event, in the sense that the requirement to provide security (after warning) came first
(QQ 764-765). He also placed stress on the novelty in this area of the public commitment to give a
warning before requiring security. This was a deliberate step to balance the strength of the power with
a safeguard to protect the legitimate business. He said: “Clearly, in committing to giving a warning at
times we are giving rather more advantage to the fraudster than we would do if we were not giving a
warning, but that is a trade–off in that case to provide a degree of safeguard to the legitimate
businesses who have that opportunity to change whatever element of their practice it is that is
otherwise in jeopardy of being affected by the measure” (Q 769).

5.9 We have taken note of the sca le and nature of the problem of missing trader fraud, and are
convinced that the two legislative steps that are proposed in Clause 17 and Clause 18 are necessary to
underpin the efforts of HMCE to contain it. However, we have heard from a succession of witnesses

                                                                                                                                                                    
23 Budget Note C.E 14/03 paragraph 1.
24 Budget Note C.E 14/03 para 4.
25 See evidence by: PricewaterhouseCoopers; Institute of Chartered Accountants in England & Wales; Institute of Indirect

Taxation; and Chartered Institute of Taxation (Volume II, HL Paper 121–II).
26 See evidence by: Institute of Chartered Accountants in England & Wales; and The Tax Law Committee of The Law

Society of Scotland (Volume II, HL Paper 121–II).
27 See evidence by Institute of Chartered Accountants in England & Wales (Volume II, HL Paper 121–II).
28 See evidence by Institute of Chartered Accountants in England & Wales; and Institute of Indirect Taxation, (Volume II,

HL Paper 121–II).
29 See evidence by Institute of Indirect Taxation (Volume II, HL Paper 121–II).
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about their perception that, as presently drafted, the proposed legislation is lacking in the protection it
affords to legitimate traders who may find themselves caught up in circumstances where HMCE seek
to apply it in practice. We pressed our witnesses to come up with suggestions of measures that would
redress that balance, while still permitting the proposed powers to be used effectively. However, with
the exception of a suggestion in the supplementary evidence from the ICAEW (see paragraph 4.10),
the response was not very productive. We took note of the strength of the undertaking by HMCE,
reinforced by the Economic Secretary to the Treasury30, that they would not apply the measure where
they were satisfied that a business had undertaken all reasonable checks to establish that it was not a
party to this fraud.

5.10 With reference to the self-denying undertaking by HMCE, we note that the necessary degree
of satisfaction on the part of the Department that all reasonable checks have been applied by a
legitimate trader is not subject to any external review. Indeed, under the normal powers of delegation
of the Commissioners of Customs and Excise, that discretion could rest with the investigating officer.
We have therefore concluded that in the Clause, as drafted, the protection for a legitimate traders can
be said to be deficient in that their access on appeal to the VAT and Duties Tribunal arises only after
HMCE have applied their new power to require security, albeit following a warning. By this stage, the
negative economic consequences for their business could already be significant. We considered that a
part of the solution could lie in a suggestion made by the ICAEW31 that, before taking steps to require
security under Clause 17, HMCE should be obliged to seek leave from a Tribunal Chairman.

5.11 We recommend that consideration be given to creating an enhanced statutory safeguard
for legitimate traders, which would ensure that the conclusions related to Clause 17 arrived at
by the investigating officer are reviewed at Board level within the Department and by an
external judicial authority before the power to require security is exercised. This two–stage
review would precede the issue of the preliminary warning letter contemplated as an essential
element of Departmental practice in operating the new power. Under the procedure which we
envisage, the application, which should be approved by the Commissioners of Customs and
Excise themselves, without power of delegation, should be on an ex parte basis. Before giving
leave, the Chairman of the VAT and Duties Tribunal would have to be convinced by the HMCE
case against the trader that the business was involved or complicit in the alleged fraud.

CLAUSE 18
5.12 Budget Note CE 15/03, in its general description of the measure, explained the effect as

follows: “Where a business receives a supply of specified goods or services in circumstances where it
knew or had reasonable grounds to suspect that VAT on those goods or services would go unpaid, it
would be held liable for the tax due in the event of a default by the supplier”32. On introduction, the
measure would be restricted to certain specified goods: telephones, parts and accessories, and
computer equipment, parts accessories and software33. However, as drafted there is power to change,
by Treasury Order, the designated goods or services to include different goods or services34. As
regards safeguards to protect innocent traders, the Note states “A statement of practice provides details
of the measure, explains what defences are available and provides guidance on steps that businesses
can take to reduce the risk of unwittingly purchasing goods in an artificial supply chain”35.

5.13 Our witnesses from the privat e sector expressed their misgivings that the provision was so
wide–ranging that it might catch ordinary commercial transactions (QQ 50, 287 & 359). A particular
concern was focussed on the requirement, under subparagraph 2(b) of new section 77A of Part 4 of the
Value Added Tax Act 1994 (c.23): “at the time of supply the person knew or had reasonable grounds
to suspect that some or all of the VAT payable would go unpaid”. In the view of our witnesses, a
wholly innocent trader might find himself caught up in a supply chain, which, with hindsight, falls
within the Customs & Excise term of “artificial”, but about which he could not at the time of the
transaction, have any knowledge (Q136). One witness put the problem to us succinctly: “Is it right
that a trader should be liable for the VAT of someone else in the supply chain of whose existence he is
not even aware?”36. John Whiting, PricewaterhouseCoopers and Chartered Institute of Taxation,

                                                                                                                                                                    
30 Commons Hansard, Standing Committee B, 15 May 2003, col.64.
31 See evidence by Institute of Chartered Accountants in England and Wales (Volume II, HL Paper 121–II)..
32 Budget Note CE 15/03 paragraph 4.
33 Budget Note CE 15/03 paragraph 2.
34 Explanatory Note Clause 18 paragraph 11, describing new subsection 77A(9).
35 Budget Note CE 15/03 paragraph 5.
36 See evidence by Institute of Indirect Taxation (Volume II, HL Paper 121–II).
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suggested that requiring a trader to go “further back down the trail and forward, because the way the
provision is drafted is as these goods move, that seems to us too much.” (Q 223)

5.14 Given that we found universa l acceptance of the need to legislate to tackle the perceived
fraud, we pressed our witnesses to come up with their own suggestions for refining the targeting of the
measure, and improving the safeguards for the innocent. Several witnesses proposed that one of the
various versions of the so-called “reverse charge on supply” approach (otherwise known as a “self–
supply charge”) should be adopted. Under this proposal, when making a purchase of a VAT–able
supply, the purchaser should pay the ex–VAT price to the supplier, and himself account directly to
Customs & Excise for the VAT due. (In passing, they noted that had there been any consultation
exercise before the measure was published in the Bill, they would have taken the opportunity to urge
such an approach.) One precedent of this type, dating from the 1980’s and quoted by more than one
witness is that operating in the market for gold (QQ 156, 236, 276, 372).37. Two other suggested
variants were a system comparable to that adopted in respect of imported services from overseas
(Q 159)38, and the “‘Black Box’ or terminal markets system”, which was described to us as applying
within the terminal markets in the City, in particular, the Metal Exchange. No VAT is said to change
hands where a transaction is between two members of the same exchange. VAT is only charged when
a metal is supplied to somebody who is outside the Exchange (Q 160).39

5.15 We put the “reverse charge on  supply” alternative to our witnesses from HMCE. They told us
that there were three arguments against its adoption, which together they found compelling. First, it
would have to apply across the whole industry sector. They claimed that this was unjustified because
the domestic trade was far less affected than the import-export trade: High Street retailers, for
example, are not affected by this type of fraud. Second, as a practical matter, HMCE were not
convinced that a “reverse charge on supply” arrangement would be particularly effective at combating
the type of fraud being targeted: it would simply push the fraud down to the far end of the chain.
Third, to introduce such a provision would involve first seeking a derogation from the European Sixth
VAT Directive (Q 767).

5.16 We accept, in the light of the evidence of officials, that none of the variants of the
“reverse charge on supply” would work in the particular markets at which Clause 18 is aimed.
We recognise that these markets are not “closed” and amenable to the tight degree of control
that is available in the specialised markets such as gold and the metal exchange where such
schemes have been adopted.

5.17 Turning to other suggestions for improved safeguards by means of narrower targeting, one
witness contrasted the Clause 18 approach unfavourably with the Netherlands counter-measures in
respect of the missing trader problem, adopted in 1995. He considered that, following the Netherlands
approach, the trigger for action under Clause 18 should be explicitly the risk of loss of VAT through
fraud (thus excluding bankruptcy or insolvency) (QQ 288 & 354). Another witness suggested that the
present Clause adopted a “scatter gun” approach, treating in the same way someone who (a) was
himself committing the fraud, (b) was actively helping in committing the fraud, (c) knew that the fraud
was going on, but just kept quiet and allowed it to happen, and (d) had no idea that the fraud had
happened. The proper target should be the person who was aware of what was going on (QQ 368–
370).40

5.18 Tony Walker told us that HMCE had looked closely at other countries’ efforts to legislate to
tackle missing trader fraud, including in particular the Netherlands and Germany, and had sought to
draw on their practical experience. Their respective laws had only become effective towards the end of
2002, so it was still too early to tell how successful the measures had been. He added that the draft UK
legislation very closely mirrored the Dutch legislation (Q 751).

5.19 Reverting to the issue of guidance to help protect legitimate business, Mike Wells confirmed
that HMCE had received representations in the course of consultation on their draft guidance
document concerning genuine business failures (the issue of insolvency). They planned to include
further guidance in the proposed Statement of Practice about the protection for a legitimate trader,
who could not reasonably be aware of the insolvency of another trader in the chain. Several important
changes had already emerged as a result of consultation and the guidance note would be fuller, in the
                                                                                                                                                                    
37 See evidence by the Tax Faculty of the Institute of Chartered Accountants in England and Wales (Volume II, HL Paper

121–II).
38 See evidence by the Tax Faculty of the Institute of Chartered Accountants in England and Wales (Volume II, HL Paper

121–II).
39 See evidence by the Tax Faculty of the Institute of Chartered Accountants in England and Wales (Volume II, HL Paper

121–II).
40 See evidence by the Tax Faculty of the Institute of Chartered Accountants in England and Wales (Volume II, HL Paper

121–II).
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light of feedback received (Q 770). Tony Walker HMCE, filled in more details for us about the
programme of road shows for the industry sectors and their professional advisers which had not only
taken place as part of the consultation exercise, but would continue. (Q 772).

5.20 We recognise the considerable educational effort that is being undertaken by HMCE to
provide help and guidance for legitimate traders, in order not to find themselves through inadvertence,
becoming involved in an “artificial” supply chain. However, we still have some misgivings that, as in
the case of Clause 17 (see paragraph 5.10) the protection afforded to the legitimate trader by
challenging the step of being made jointly and severally liable for the unpaid net tax in a supply chain
only after the event would be insufficient. We acknowledge that the procedure begins with a
“Notification Letter”.41 The trader then has 21 days in which to demonstrate to HMCE a legitimate
reason. If he or she fails to do so, at the end of that period a Demand Notice will be issued for the
unpaid net tax. But we still see the need to enhance the protection for a legitimate trader from the
burden of being faced with a “Notification Letter” in the first place. The detailed arguments that we
advanced at paragraph 5.10 in respect of enhanced statutory protection for the legitimate trader apply
with equal force in the case of Clause 18.

5.21 We recommend that consideration be given to providing that, before taking steps to hold
a trader liable under the joint and several liability provisions of Clause 18, HMCE should be
obliged to seek leave from a Chairman of the VAT and Duties Tribunal. The application, which
should be approved by the Commissioners of Customs and Excise themselves, without power of
delegation, should be on an ex parte basis. Before giving leave, the Tribunal Chairman would
have to be convinced by the HMCE case against the trader that the business was involved or
complicit in the alleged fraud.

5.22 Our witnesses welcomed the consultative document “VAT Strategy: Joint & several liability
Consultation on reasonable checks” Customs & Excise, April 2003. There was a degree of consensus
that the list of questions set out in Appendix 2 “to demonstrate reasonable steps taken to ensure the
integrity of supplies and supplier”, was appropriate, although Dennis Knowles suggested that it would
remove a great deal of anxiety if Customs & Excise accepted that a trader who had correctly carried
out proper risk management procedures would not be caught (Q 59). In addition, some concern was
expressed about what paperwork would need to be kept so as to demonstrate to Customs & Excise that
such steps had indeed been taken (QQ 151–155).

5.23 A more general concern was the principle of being obliged to rely on the Customs & Excise
interpretation of their statement of practice for protection (Q 59).42 Moreover, while a trader may rely
on a statement for the purposes of a current transaction, there is no procedure under which any change
in the statement as it applies to future transactions can be challenged. Finally, some witnesses
expressed concern at the power taken to vary the categories of goods or services specified by Treasury
Order. As one witness put it, there could be a “creeping widening” of the scope, without the degree of
scrutiny that primary legislation would receive (QQ 365, 577 & 619).

5.24 We are conscious that the public consultation that was launched with publication of the
HMCE draft document in April 2003 was still under way as this Report was being prepared. It ended
on 10 June 2003, and HMCE told us that they hoped to publish as soon as possible thereafter (Q 770).
We assume that the points that have been raised with us will have been put directly to HMCE. If so,
we hope that they will receive appropriate consideration. In that hope, we confine ourselves to the
following further comment.

5.25 Our view is that concerns expressed to us by witnesses about the creeping widening of
the categories of goods or services specified by Treasury Order should be much allayed if the
system of enhanced safeguards for the legitimate trader, which we have commended for
consideration above, is adopted.

                                                                                                                                                                    
41 HMCE “VAT Strategy: Joint & several liability, Consultation on reasonable checks”, at page 12.
42 See evidence by the Tax Faculty of the Institute of Chartered Accountants in England and Wales (Volume II, HL Paper

121–II).
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CHAPTER 6: MANDATORY ELECTRONIC PAYMENTS

MANDATORY ELECTRONIC PAYMENTS, CLAUSE 201
6.1 The Explanatory Note on Clause 201 states that it allows the Inland Revenue to require large

employers (defined as persons paying PAYE income to 250 or more recipients43 to use electronic
means for the making of payments.44 The Clause gives regulation-making powers covering such
things as the specification of acceptable methods of payment45 and the imposition of a surcharge for
failure to comply.46 By way of background, the Note states that regulations under the Clause will
provide for payments to be made electronically from April 2004.47

6.2 One witness spoke for a majority of our respondents, when he stated: “Electronic methods are
the way forward, but we question why compulsion is necessary (with implicit or actual penalties for
failure): should not the route be to make systems so attractive (and guaranteed robust) that all will
want to use them?”48 Another witness, while echoing that view about the use of compulsion, was
critical of the detail of the penalty regime for failure to comply. He said that a fine of up to 10% of the
tax payment was entirely disproportionate for a regulatory failure of the type.49 Some concern was
expressed to us about possible practical difficulties for businesses which were on the borderline (about
to become “large employers”) or those which might take on significant numbers of seasonal
employees (Q 164).

6.3 However, another respondent  took a more pragmatic and open view about the possible need for
compulsion at the margin in the interests of good administration (Q 581).

6.4 Our attention was drawn to the Inland Revenue’s Partial Regulatory Impact Assessment
(PRIA), where the rationale for the introduction of this measure was stated as being to ensure
payments of PAYE and NIC are prompt and secure [PRIA, paragraph 1] and to eliminate the cash
flow costs of postal delays and cheque clearance [PRIA, paragraph 3]. One witness, basing himself on
the Inland Revenue’s own analysis of the problem in the PRIA, suggested that it was two–fold,
namely cash flow and late payment. By dealing with each separately they could be tackled as
effectively as by the Clause, but without the undesirable element of compulsion as to use of an
electronic method of payment. He argued that the cash flow problem could be solved by making the
due date of payment the date when the funds were cleared, instead of the date of receipt of the cheque.
And the late payment issue could be dealt with by the imposition of an interest charge or penalties or
both (Q81).

6.5 Dave Hartnett (Inland Revenue) told us that about a third of all “large employers” still paid by
cheque because of the cash–flow advantages to them. The normal delays associated with posting
letters in remote locations were being exploited by certain employers. So were those delays inherent in
the cheque–clearing system itself. Clause 201 was intended to remedy these shortcomings. He
acknowledged that an alternative approach using “date of cleared funds” as the due date, might have
worked, but mandatory electronic payment was already the law for VAT, and an Inland Revenue
precedent existed in the Tonnage Tax. Ministers had opted to follow that route (QQ 777/8 and 784).

6.6 The discussion was set in con text for us by an article in the Inland Revenue Employer’s
Bulletin for May 2003. This sets out a timetable to extend the related procedure for electronic filing of
employers’ returns, for which the legislation is already in place. A rolling programme provides for
compulsory electronic filing of returns as follows: 250 employees or more, deadline 19 May 2005;
between 50 and 249 employees, deadline 19 May 2006; fewer than 50 employees, deadline 19 May
2010. We noted, particularly, that financial incentives are being given to employers with fewer than 50
employees to file electronically earlier. This demonstrated to our satisfaction that the Inland Revenue
were alive to the advantages of a carrot and stick approach.

6.7 We concluded, in the light of what we had been told by the Inland Revenue, that it would
not have been appropriate to offer a financial incentive to encourage large employers to switch
more rapidly to electronic payment.

                                                                                                                                                                    
43 E.N Clause 201 paragraph 3.
44 E.N Clause 201 paragraph 1.
45 E.N Clause 201 paragraph 4, first indent, concerning subsection 3.
46 E.N Clause 201 paragraph 9 concerning subsection 8.
47 E.N Clause 201 paragraph 14.
48 See evidence by PricewaterhouseCoopers (Volume II, HL Paper 121–II).
49 See evidence by Institute of Chartered Accountants in England & Wales (Volume II, HL Paper 121–II).
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CHAPTER 7: LOOKING AHEAD

7.1 We believe this has been a worthwhile exercise, albeit conducted under great pressure in the
exceptionally short timescale imposed by the Parliamentary timetable of this year’s Finance Bill. We
hope that we have made a constructive and helpful contribution to the overall task of Parliamentary
consideration of the Bill.

7.2  Our aim has been to work no t only within the spirit of the Reports of the Leader’s Working
Practices Group and the Procedure Committee which recommended the setting up of this Sub–
Committee, but also in the best traditions of this House for objectivity, balance, diligence and well–
informed judgment.

7.3 Based on our experience this year, we are confident that a similar exercise could be repeated
with advantage next year. This would be consistent with the general recommendation of the Leader’s
Working Practices Group for a two–year trial period for all the changes it recommended. We hope that
the timetable for next year’s Finance Bill will be rather less constricted than this year. If it is, we have
no doubt that the Sub–Committee could make an even more valuable contribution to Parliamentary
consideration of the Bill.

7.4 The wide and warm welcome  and the very ready response given to the work of this Sub–
Committee make us equally confident that the Sub–Committee could count on the same degree of vital
support and assistance from both Government officials and the private sector.

7.5 It has also become clear during our work that the Sub–Committee could usefully make a much
earlier start in the next Parliamentary Session by reviewing the progress made since this Report on any
aspects of the present Bill where consultation was continuing, as well as by beginning to look at the
pre-legislative consultation preceding next year’s Bill as it gets under way.

7.6 We also consider that the terms of reference of this Sub–Committee were unduly restrictive,
especially since no issue of Commons financial privilege was involved in our work. The advice we
have had from the Clerks confirms our view that the Sub-Committee should be able to examine and
report on all aspects of the Finance Bill in the same constructive and helpful sprit without encroaching
on Commons financial privileges.50

7.7 We therefore recommend that, subject to the views of the Liaison Committee, the Sub–
Committee should be set up as soon as convenient in the new Parliamentary session to review
the outcome, as it emerges, of the ongoing consultations on the present Finance Bill and the pre–
legislative consultation leading to next year’s Finance Bill, as well as considering the Bill itself
once published.

7.8 We further recommend that the terms of reference of the Sub–Committee be broadened
so as increase the scope of potential inquiry open to it because no issue of financial privilege
arises.

                                                                                                                                                                    
50 See para 3.1 and footnote 4.
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CHAPTER 8: CONCLUSIONS AND RECOMMENDATIONS

STAMP DUTY LAND TAX

8.1 We welcome the introduction  of Stamp Duty Land Tax as a major opportunity to modernise
the tax system relating to property transactions. However, we have heard the strength of the essentially
unanimous views of our private sector witnesses urging that the tax would not be in a fit state to
introduce on 1 December 2003. This has to be set against the confidence of the Inland Revenue
witnesses that it would be ready in time. Against this background, we note in particular that some of
the main provisions of the tax have already passed through the Committee stage of the Finance Bill in
the House of Commons without being discussed or scrutinised. [paragraph 4.13]

8.2 We are aware of the very large task which this modernisation work involves. Given the weight
of the different views we have heard, we recommend that the Government should review early in the
Autumn of 2003 whether the tax can be got right in time. For our part, we should be concerned in
particular if such a review were to indicate a danger that, if events were allowed to take their course,
commercial transactions would be likely increasingly to be put at risk by the uncertainties surrounding
the charging regime as 1 December 2003 approached. [paragraph 4.14]

8.3 In our view the power contained in Clause 112 is needed only because of the probable need
under present plans to substitute a revised regime for lease duty for that in the Finance Bill. If the
introduction of the tax were to be postponed, the need for it would disappear. Otherwise, provided that
the regulations are published in good time and following adequate consultation, there can be a good
case for secondary legislation if it is appropriately used. We recognise that, where it is necessary to
tackle avoidance very quickly, which is one of the circumstances for which Clause 109 is designed,
public consultation may not be appropriate In such cases, we believe its use should be kept to a
minimum. [paragraph 4.19]

8.4 More generally, we are concerned by the extensive use of regulatory powers proposed under
this Bill. We note that orders under Finance Acts are not customarily laid before this House and that
order–making powers are not subject to scrutiny by our Select Committee on Delegated Powers and
Regulatory Reform.51 On the other hand, it is clear to us from the advice we have had from the
Clerks52 that the question of Commons financial privilege does not affect the ability of this House to
debate financial or fiscal matters or to scrutinise them in Select Committees. [paragraph 4.20]

8.5 We took great comfort from the Revenue statement that in the vast majority of transactions
there would be as much certainty as now. We recommend that this should be reflected in a formal
procedure. In the interests of providing certainty wherever possible, we recommend that this procedure
should provide that within 30 days of the notification of a transaction, the Revenue should inform the
taxpayer either that it would not be making any enquiries or (and this would generally be in the more
complex cases) that it wished to keep open the opportunity to make an enquiry in the remainder of the
nine month period. [paragraph 4.26]

8.6 Otherwise, our concern is primarily that commercial transactions should not be impeded for
lack of certainty about their taxation implications. Particularly in the early days of the tax, before
either the Inland Revenue or practitioners have much experience of it, there will certainly be a case for
reducing uncertainty so far as possible. We therefore recommend that the Revenue should consider
whether some form of clearance procedure might be introduced, particularly in the light of the
suggestion that taxpayers might well be prepared to pay towards the cost. [paragraph 4.27]

8.7 We believe that as much certa inty as can practically be provided should be given in the case of
leases for uncertain consideration. We do not ourselves presume to be competent to suggest how the
outstanding issues should be resolved, but we are concerned with the uncertainty which any failure to
resolve them very quickly, well before 1 December 2003, would have on the property market. This is
an area to which the Autumn review of progress towards the introduction of the tax, which we have
already suggested, should pay particular attention. [paragraph 4.35]

8.8 We are concerned by the leve l of uncertainty surrounding complex commercial transactions,
especially where the time scale for consultation has been foreshortened by the break in the
consultative process. We would not wish to make any recommendation which would limit the ability
of the Inland Revenue to deter or counter tax avoidance. At the same time we are concerned that there
should be no impediment to legitimate commercial transactions. It is essential therefore that the right
balance is found, and sufficient time should be allowed to do this properly. [paragraph 4.41]

                                                                                                                                                                    
51 House of Lords Companion to Standing Orders 2003, page 103, para 6.32 and page 190, paras 9.46 & 9.47.
52 See para 3.1 and footnote 4.
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8.9 Several of the issues arising regarding disadvantaged areas relief are on the edge of, if not
outside, our terms of reference. We can do little more therefore but to draw the points that were made
to the attention of the Government and, through it as appropriate, to that of the European Commission.
We welcome the Revenue’s willingness to review the possibility of removing some of the uncertainty
by fixing the liability on the position at the date of the ruling, and look forward to that happening.

[paragraph 4.48]

8.10 We are concerned that the machinery provisions of the new tax should work well. Clearly the
Inland Revenue must have all the information it needs expeditiously. At the same time proper regard
has to be had to the particular requirements of the property market. The further consultation period
should be used to ensure that an appropriate balance has been found, and that the compliance costs are
kept to a reasonable minimum. [paragraph 4.56]

8.11 We welcome the assurances which we received about improvements in customer service. The
proof will come in the light of experience, and we recommend that there should be regular monitoring
of the extent to which returns and documents are lost, and can then be found. We also welcome the
assurance that the Inland Revenue’s right to treat a lost return or document as not having been
delivered (Clause 82(2)) is being reconsidered. [paragraph 4.57]

8.12 The detailed commencement rules are an example of but one of the very many detailed points
which need to be ironed out in the consultation in the weeks ahead. Along with the major points to
which we have drawn attention, it provides further evidence of the very heavy consultative load to fit
into the next few weeks or months, depending on whether or not the issue has to be settled, and if need
be amended, in the current Finance Bill or whether it is a matter for regulations.      [paragraph 4.59]

8.13 We conclude this section of our Report by restating our concern that the Government should
carry out an Autumn 2003 review of whether there is sufficient time for the task to be properly done
by 1 December 2003, while providing reasonable certainty for anyone currently planning or carrying
out commercial transactions. In our view it is more important to find the right balance between
collecting a proper amount of tax, curbing avoidance, reducing compliance costs, removing
uncertainty, and maintaining the functioning of the property industry than that the tax is brought in on
a particular day, right or wrong. [paragraph 4.60]

VAT
8.14 We recommend that consideration be given to creating an enhanced statutory safeguard for

legitimate traders, which would ensure that the conclusions related to Clause 17 arrived at by the
investigating officer are reviewed at Board level within the Department and by an external judicial
authority before the power to require security is exercised. This two–stage review would precede the
issue of the preliminary warning letter contemplated as an essential element of Departmental practice
in operating the new power. Under the procedure which we envisage, the application, which should be
approved by the Commissioners of Customs and Excise themselves, without power of delegation,
should be on an ex parte basis. Before giving leave, the Chairman of the VAT and Duties Tribunal
would have to be convinced by the HMCE case against the trader that the business was involved or
complicit in the alleged fraud. [paragraph 5.11]

8.15 We accept, in the light of the evidence of officials, that none of the variants of the “reverse
charge on supply” would work in the particular markets at which Clause 18 is aimed. We recognise
that these markets are not “closed” and amenable to the tight degree of control that is available in the
specialised markets such as gold and the metal exchange where such schemes have been adopted.

[paragraph 5.16]

8.16 We recommend that consideration be given to providing that, before taking steps to hold a
trader liable under the joint and several liability provisions of Clause 18, HMCE should be obliged to
seek leave from a Chairman of the VAT and Duties Tribunal. The application, which should be
approved by the Commissioners of Customs and Excise themselves, without power of delegation,
should be on an ex parte basis. Before giving leave, the Tribunal Chairman would have to be
convinced by the HMCE case against the trader that the business was involved or complicit in the
alleged fraud. [paragraph 5.21]

8.17 Our view is that concerns expressed to us by witnesses about the creeping widening of the
categories of goods or services specified by Treasury Order should be much allayed if the system of
enhanced safeguards for the legitimate trader, which we have commended for consideration above, is
adopted.[paragraph 5.25]
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Mandatory Electronic Payment of Tax
8.18 We concluded, in the light of what we had been told by the Inland Revenue, that it would not

have been appropriate to offer a financial incentive to encourage large employers to switch more
rapidly to electronic payment. [paragraph 6.7]

Looking Ahead
8.19 We therefore recommend that , subject to the views of the Liaison Committee, the Sub-

Committee should be set up as soon as convenient in the new Parliamentary session to review the
outcome, as it emerges, of the ongoing consultations on the present Finance Bill and the pre-legislative
consultation leading to next year’s Finance Bill, as well as considering the Bill itself once published.

[paragraph 7.7]

8.20 We further recommend that the terms of reference of the Sub-Committee be broadened so as
increase the scope of potential inquiry open to it because no issue of financial privilege arises.

[paragraph 7.8]
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Chairman, Live Consulting Ltd (4 October 2001)
Chairman, Reform Publications Ltd
Director, Pall Mall Initiatives Ltd
Trustee, Allachy Trust
Trustee, Aviation Health Institute
Trustee, Centre for Reform
Trustee, Coltstaple Trust (4 October 2001)

The Lord Oakeshott of Seagrove Bay
Chairman, Coltstaple Trust (charitable trust) (unpaid) (21 March 2001)
Director, *Aubrey Investments Ltd and its subsidiaries (paid) (21 March 2001)
Director, *OLIM Ltd (paid) (21 March 2001)
Director, *Value and Income Trust plc and its subsidiaries (paid) (21 March 2001)
Land and Property: family homes in London, the Isle of Wight and Sussex (no rents received) (21
March 2001)
Member, Finance Committee Mansfield College, Oxford (unpaid) (21 March 2001)
* Shareholdings (more than 1% of the issued share capital) (21 March 2001)
Investment Manager with OLIM Limited (a subsidiary of Close Brothers Group plc)
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APPENDIX 2

List of witnesses

The following witnesses gave evidence.  Those marked ** gave both oral and written evidence; those
marked * gave oral evidence only; those without an asterix gave written evidence only.

** British Property Federation
* Chartered Institute of Taxation (represented by PricewaterhouseCoopers)
** Deloitte & Touche
** Ernst & Young

Grant Thornton
* HM Treasury, the Inland Revenue and HM Customs & Excise
** Institute of Chartered Accountants in England and Wales

Institute of Chartered Accountants of Scotland
* Institute of Fiscal Studies
** Institute of Indirect Taxation
** Law Society of England and Wales
** Law Society of Scotland
** PricewaterhouseCoopers
** Royal Institution of Chartered Surveyors
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APPENDIX 3

Call for Evidence

The House of Lords has asked the Select Committee on Economic Affairs to set up a Sub-Committee
to consider certain aspects of this year’s Finance Bill. The Sub-Committee will be named and begin
work on 29th April, and will complete its work and report by mid–June, before the final stages of
proceedings on the Bill in the House of Commons.

The Sub-Committee’s first task will be to identify the specific topics on which it wishes to report. In
making this decision, the Sub-Committee is allowed only to consider so much of the Finance Bill as
relates to technical issues of administration, clarification and simplification but not the incidence or
rates of tax.

Bearing in mind these limitations, you are invited to respond to the following question:

What issue or issues could the Sub-Committee most usefully investigate?

Evidence should be limited to two sides of A4 paper and should be set out in numbered paragraphs.
The submission should be signed and dated, together with a note of the author’s name and status and
of whether the evidence is submitted on an individual or corporate basis. Submissions by e-mail are
preferred (as attachments in Word), with a signed, hard copy to follow.

The Sub-Committee will meet to choose its topics on Tuesday 29th April 2003. Witnesses are
encouraged to send responses to this Call for Evidence as soon as possible, and for obvious reasons,
evidence which is received in good time before the Sub-Committee’s meeting is likely to be more
useful to the Sub-Committee. A call for detailed evidence will be issued once topics have been chosen
for investigation.

Evidence submitted becomes the property of the Committee, and may be published. Witnesses may
publicise their written evidence themselves, but in doing so should indicate that it was prepared for the
Committee.

Evidence and inquiries should be addressed to:
Gordon Baker,
Clerk to Sub-Committee on the Finance Bill,
House of Lords,
London SW1A 0PW.
Telephone 020 7219 6635;

Fax 020 7219 5355;

email financebill@parliament.uk


